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PREFACE. 


In  the  forty-ninth  volume  of  the  Weekly  Beporter  the  characteristics  of  the  publica- 
tion will  be  found  unaltered.    Every  endeavour  has  been  made  tx)  render  the  reports  succinct 
and  accurate,  and  they  have  been  published  as  soon  as  possible  after  the  decisions  have  been 
pronounced.    It  is  believed  that  the  cases  in  this  volume  may  be  cited  with  the  confidence 
which  the  Profession  has  always  placed  in  the  Weekly  Repobter. 

The  Annual  Digest  contains  a  summary  of  the  cases  published  from  the  3rd  of 
November,  1900,  to  the  7th  of  September,  1901  (both  inclusive),  in  the  Weekly  Eeporter, 
and  to  the  end  of  August,  1901,  in  the  Law  Beports,  the  Law  Journal  Eeports,  and  the 
law  Times  Beports. 
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JUDICIAL  OOMMITTEE  OF  THE  PBIVY  OOXraOIL. 
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THE  LORDS  OF  APPEAL  IN  ORDINARY. 

LORD  HOBHOUSE,  1 

LORD  A8HB0UBNE, 

LOBD  SHAND, 

LOBD  JAMES  OF 

HEBEFOBD,  }  Additiokai.  Jttdges  ordixarilt  ATTENDixa. 
LOBD  BEAMPTON, 
SIB  FOBD  NOBTH, 
SIBHENBY 

DB  YILLIBBS, 

8T7PBEME  OOUBT  OF  JUDIOATXJBE-OOUBT  OF  APPEAL. 

SIB  ABCHTBATiD  LEVm  SMITH. 

Master  of  the  Bolls. 
SIB  JOHN  BIGBY.  \  j^o^a  Justices 

SIB  BICHABD  HENN  COLLINS,  )  ^^^^  a^JL^JT 

SIR  ROLAND  VAUGHAN  WILLIAMS,  '      ^^  appeal. 

SIR  ROBERT  ROMER, 
SIB  JAMES  STIBLING, 

man  ooubt  of  justioe-ohanoery  division. 

SIR  ARTHUR  KEKEWICH. 

SIR  EDMUND  WIDDRINGTON  BYRNE. 

SIR  HERBERT  HARDY  COZENS-HARDY. 

SIB  ROBERT  S.  WRIGHT. 

SIR  GEORGE  FARWELL. 

SIR  HENRY  BURTON  BUCKLEY. 

SIB  MATTHEW  INGLE  JOYCE. 

QUEEN'S  BENCH  DIVISION. 

LOBD  ALVEBSTONE,  Chief  Jitsticb. 

Snt  JAMES  CHABLES  MATHEW. 

SIR  JOHN  CHARLES  DAY. 

SIR  ALFRED  WILLS. 

snt  WILLIAM  GRANTHAM. 

SIR  JOHN  COMPTON  LAWRANCE. 

SIR  ROBERT  SAMUEL  WRIGHT. 

SIR  GAINSFORD  BEUCE. 

SIB  WILLIAM  BANN  KENNEDY. 

SIR  EDWABD  BIDLEY. 

SIB  JOHN  CHABLES  BIGHAM. 

SIB  CHABLES  JOHN  DARLING. 

SIR  ARTHUR  MOSELEY  CHANNELL. 

SIR  WALTER  GEORGE  FRANK  PHILUMORE. 

SIR  THOMAS  TOWNSEND  BUCKNILL. 

PROBATE,  DIVOBOE,  AND  ADMIBALT7  DIVISION. 

SIR  FRANCIS  HENRY  JEUNE,  President. 
SIR  JOHN  GORELL  BABNES. 


SIB  BOBEBT  BANNATYNE  FINLAY,  Attorney-General. 
SIB  EDWABD  CABSON,  Solioitor-Gbnxral. 
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From  Ghan.  Div.  '\ 

(Lord  Alventone,  M.B.,  and  ' 

Bigby  and  Gollms,  L.JJ.}    ) 

SAOCHABUr  COBPOSATIOK  V.  OHSMIOUa  AIH) 

Dsuas  Co.  (a.) 

Pateni — In/ringemeni — Account  of  proflta — Discovery — 
DiBdoaivre  of  namcB  of  cuetomen. 

Where,  in  a  mccessful  acUon  for  the  infringement  of 
a  patent,  the  plaintiff  hae  elected  to  take  an  account  of 
the  profits,  the  defendant  is  under  an  obligation  to  diedoee 
ihe  full  names  and  addresses  of  the  customers  to  whom 
the  infringing  oHides  have  been  supplied,  irrespective  of 
any  possible  consequences  which  may  thereby  result  to  the 
customers  in  question. 

Per  Lord  Alverstone,  M.B.— Non  oonstat  th<xt  there 
is  any  such  obligation  in  cases  in  which  such  disclosure 
vmld  clearly  constitute  an  abuse  of  the  process  of  the 
wwrt,  or  is  clearly  intended  to  be  used  by  the  plaintiff 
for  an  improper  purpose. 

Decision  o/ Oozens-Hardy,  J.,  reversed. 

Appeal  from  a  decision  of  dozens-Hardy,  J. 

An  action  having  been  brought  by  the  plaintiff 
corporation  to  restrain  the  defendant  company  from 
inirioging  the  patent  No.  25,273  of  1804  (Afonnet's) 
for  the  manufacture  of  saccharin,  which  was  the 
property  of  the  plaintiff  corporation,  North,  J., 
decided  at  the  trial  of  the  action  (1)  that  the  patent 
m  question  was  valid ;  and  (2)  that  the  defendant 
oompany  had  infringed  it ;  and  he  directed  that  an 
soooimt  should  be  taken  of  the  profits  of  all  articles 
made  by  the  defendant  company  in  infringement  of 
the  aaid  patent. 

Id  the  course  of  taking  the  account  in  question  the 
defendant  oompany  pr^uced  their  books,  but  had 
oovered  up  the  names  of  the  customers  to  whom  they 
had  sold  the  articles  in  question,  and  persistently 
'biased  to  disclose  the  same. 

On  application  by  the  plaintiff  corporation  to 
Oosens-Hardy,  J.,  the  learned  judge  decided  ihat  it 
would  be  oppressive  to  compel  the  defendant  company 
to  disclose  the  names  in  question,  having  reference  to 
the  fact  that  such  discovery  would  enable  the  plaintiff 
corporation  to  proceed  against  such  customers  by 
1^  process. 

Frcnn  this  decision  the  plaintiff  corporation  now 
sppesled. 

Fletcher  MouUon,  Q.O.,  and  /.  C.  Graham,  for  the 
appellant  corporation. ~To  ask   for  the   names   of 

(a.)  Beported  by  J.  E.  Mobbib,  Esq.,  Barrister- 
at-Law, 


customers  in  the  course  of  an  inquii^  as  to  profits  is 
no  abuse  of  discovery,  even  though  it  be  true  that  we 
should  not  be  entitled  to  ask  for  the  names  directly 
for  the  sake  of  taking  action.  But  having  discovered 
the  names  of  customers,  as  it  were,  by  chance,  we 
are  then,  of  course,  entitled  to  proceed  against  them. 

A,  J.  Walter,  for  the  respondent  company. — ^The 
plaintiff  company  would  be  entitled  to  the  names  of 
customers  had  they  elected  to  take  damages ;  having 
elected  to  take  an  account  of  profits  they  are  not  now 
so  entitled:  NeOstm  v.  BetU,  10  W.  B.  1121.  L.  B.  6 
H.  L.  1,  per  Lord  Westbury,  at  p.  22.  (That  case 
was  oonmiented  on  by  the  House  of  Lords  in  De  Vitre 
V.  Betts,  31  W.  B.  706,  L.  B.  6  H.  L.  310.)  [Lord 
Alybbstone,  M.B.— I  should  like  to  call  your  atten- 
tion to  Powell  V.  The  Birmingham  Vinegar  Co,,  14 
Bep.  Pat.  Cas.  1,  in  which  it  was  decided  that  a 
plamtiff  who  had  elected  to  take  an  account  of  profits 
was  entitled  to  discovery  of  the  names  and  addresses 
of  customers,  though  the  same  objection  was  taken 
in  that  case — i.e.,  that  such  discovery  might  cause 
them  irreparable  injury.]  FoweU  v.  The  Birmingham 
Vinegar  Co.  was  a  trade-mark  case,  and  is  distinguish- 
able as  such.  [Lord  Alvebstone,  M.B.,  drew  atten- 
tion to  Murray  v.  Clayton,  21  W.  R  118,  408,  L.  B. 
15  Eq.  116,  and  The  Leather  Cloth  Co.  {Limited)  v. 
Hirschfdd,  11  W.  B.  033,  1  H.  &  M.  205.] 

Lord  Alyebstone,  M.B. — This  case  was  not 
argued  before  the  learned  judge  in  the  court  below 
in  the  full  way  in  which  it  has  been  argued  before  us. 
In  nothing  that  I  shall  say  do  I  wish  to  throw  any 
doubt  on  the  distinction  between  a  patentee  who 
elects  to  take  an  inquiry  as  to  profits,  and  a  patentee 
who  elects  to  take  an  inquiry  as  to  damages.  As  was 
pointed  out  by  the  House  of  Lords  in  Neilson  v. 
BetU,  L.  B.  5  H.  L.  1,  at  p.  22,  and  as  has,  to  my 
knov^ledge,  been  recognized  for  many  years,  the 
patentee  who  dects  to  take  profits  stands  in  the  shoes 
of  the  infringer,  and,  so  to  speak,  condones  the  wrong 
done  him,  and  is  entitled  only  to  the  profits.  But  we 
also  have  to  consider  whether,  where  there  is  an 
inquiry  as  to  profits — ^the  entries  in  books  being 
obviously  prirnd  fade  material  in  order  to  ascertain 
what  those  profits  may  be— we  have  to  consider 
whether  under  those  drcumstanoes  the  wrong-doing 
defendant  is  entitled  to  cover  up  any  part  of  an  entry 
upon  the  ground  that  the  plflontiff  may  make  some 
improper  use  of  it,  or  make  some  use  of  it  which  is 
not  germane  to  the  proceeding  in  the  action. 
Speakinff  for  myself,  if  I  thought  that  this  action 
was  really  an  abuse  of  the  process  of  the  court,  or  was 
going  to  be  used  for  an  improper  purpose,  I  should 
not  hesitate  to  say  that  he  might  do  so;  but 
I  think  that  it  would  be  going  too  far  to  say 
that  a  simple  allegation  by  the  defendant  who  has  to 
account  that  he  will  have  to  disclose  the  names  of  his 
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OQttomen  is  eaffioieiit  to  jiutify  the  court  in  ordering 
the  names  to  be  covered  np.  Now  it  is  not  disputed 
that  in  the  case  of  an  inquiry  as  to  damages  there 
exists  no  right  to  cover  up  the  names.  That  was 
decided  in  Murray^,  CZaytem upwards  of  twenty  years 
agOy  and  has  been  followed  since  in  The  American 
Braided  Wire  Co.  ▼.  ThmMm,  5  Bep.  Pat.  Oas.  375, 
and  in  more  than  one  other  case.  The  same  principle 
was  applied  in  the  case  of  The  Leather  Uloth  Go. 
(lAmiUa)  ▼.  Hireeh/dd,  where,  although  it  is  quite 
true  that  the  form  of  the  inquiry  was  as  to  danuHg;e8, 
the  actual  inquiry  was  as  to  the  number  of  articles 
whidi  the  defendant  had  disposed  of,  and  where  an 
objection  was  actually  taken  to  the  names  of  the 
customers  beinff  disdosed.  I  think,  however,  upon 
principle,  that  ttie  rule  laid  down  in  Murray  ▼•  Clayton 
was  nffhi— f«0.,  that  when  you  are  dealing  with  the 
case  of  a  wrongdoer  you  must  not  be  very  astute  to 
prevent  him  from  giving  full  discovery  merely  because 
cerfcsin  cotisequences  may  foUow  from  the  oiscovery 
which  has  hem  occasioned  hj  his  own  wrongful  act. 
But  when  I  come  to  the  case  m  this  coourt  of  roweU  v. 
The  Birmingham  Vinegar  Brewery  Co*,  which  was  a 
case  of  profits — a  case  where,  in  respect  of  the 
infringement  of  a  trade-mark,  or  of  a  trade-name 
— a  I  remember  rightly — an  account  was  directed 
showing  the  sales,  and  an  objection  was  raised  against 
disdosing  the  names  of  customers,  upon  the  very 
eround  now  suggested— when  I  come  to  that  case  I 
find  lindley,  ILB.,  pointing  out  in  his  judgment 
that,  altiiough  disastrous  results  might  possibly  ensue 
as  a  consequence  of  allowing  f uU  discovery,  yet  that 
sudi  results  could  not  be  treated  as  a  reason  for 
allowing  the  defendant  not  to  give  the  information. 
He  went  so  far  in  that  case  as  to  order  the  defendants 
actually  to  give  a  list  of  the  names  of  customers.  I 
think,  accordingly,  that,  where  an  account  of  profits  is 
ordered,  the  plaintiff  is  primd  facie  entitled  to  have 
full  information  as  to  how  those  nrofits  are  arrived  at. 
I  do  not  think  that  that  full  information  can  be  cut 
down  because  it  is  suggested  that  in  the  course  of  that 
information  being  given  the  names  of  customers  will 
be  disclosed,  and  tiiat  it  would  be  injurious  or  might 
be  injurious  to  the  defendants*  trade  if  they  should 
be  so  disclosed.  In  this  case  the  only  objection  that 
has  been  taken  to  the  learned  judge's  decision  is  lo 
that  part  of  it  which  directs  that  the  names  of  cus- 
tomers shall  be  previously  sealed  up.  I  think,  having 
regsord  to  the  practice  which  has  hitherto  existed  with 
respect  to  inquiries  as  to  damages  and  accounts  in 
patent  and  txade-mark  cases,  the  rule  ought  to  be 
enforced,  and  that  the  privilege  now  daimed  by  the 
defendants  ought  not  to  be  allowed ;  and  in  that  case 
it  follows  that,  in  my  opinion,  the  learned  judge 
ought  to  have  made  an  order  for  the  full  entries  to  be 
shown  to  the  plftintiffs« 

BiQBY,  Ii.J.^1  am  of  the  same  opinion.  It 
appears  to  me  that  in  Powell  v.  The  Birmingham 
Vinegar  Brewery  Co.  the  point  has  really  already 
beoi  discussed  and  decided  by  this  court 

Collins,  L.J.— I  am  of  the  same  opinion.  I  think 
that,  apart  from  authority,  when  the  problem  is 
worked  out  on  prindple,  the  result  must  be  perfectly 
dear.  Here  we  begin  the  discussion  with  an  admission 
on  the  psft  of  the  defendants  of  the  rdevancy  of  the 
entries  containing  the  names  of  the  customers.  That 
being  so,  they  are  bound  to  disdose  them,  unless  they 
can  bring  themsdves  under  some  principle  of  privilege 
which  reueves  them  from  so  doing.  Thev  have  been 
unable  to  vouch  any  such  principle ;  and  when  they 
are  ^irown  back  on  the  authorities,  they  find  that, 
not  only  are  those  authorities  unable  to  vouch  it,  but 
that  it  has  actually  been  dedded  in  terms  that  the 
pari^cttlar  ground  of  refusal  now  set  up — i.e.,  the 


consequent  disdosure  of  their  customers,  is  not  a 
ground  whidi  the  court  will  treat  as  one  privileging 
them  from  giving  discovery.  Therefore,  apart 
altogether  from  authority— though  it  is  also  dearly 
established  by  authority — ^we  arrive  at  the  proposition 
that  the  defenduits  are  not  relieved  from  disdosing 
the  names  of  their  customers. 

Appeal  aUcwed* 

Solidtors,  J.  H.AJ*  F.  Johneon;  Joseph  W.  Aaprey. 


App.  Bankruptcy.  ) 

(Lord  Alverstone,  M.B.,  and  |      July  20,  31, 1900. 
Bigby  and  Collins,  Ii.JJ.)     i 

In  re  Habbison. 
Ex  parte  Whinkey.  (a.) 

Bankruptcy — Voluntary  setdements  of  polidea  of  life 
aemrance — Payment  of  premiums  of  aeUled  policies 
within  ten  yean  of  bankruptcy — Bankruptcy  Act, 
1883  (46  A  47  Vict,  c  52),  s.  47. 

Although  circumttancee  might  easily  arise  in  which 
moneys  paid  within  ten  years  of  bankruptcy  for  the 
purpose  of  effect^  a  policy  of  assurance  which  is  taken 
out  and  seUled  within  tJiat  period  might  conetitute  a 
settlement  within  the  meaning  of  section  47  of  the  Bank-- 
ruptcy  Act,  1883,  yet,  where  the  policy  has  lien  taken  out 
and  settled  at  a  period  more  remote  than  ten  years  from 
the  date  of  the  settlor*s  bankruptcy,  the  premiums  subse- 
quently  voluntarily  paid  by  the  settlor  within  the  said 
ten  years  in  order  to  keep  alive  the  policy  do  not  consti' 
tute  such  a  settlement. 

No  proportionate  part  of  the  moneys  ultimately  j^ay- 
able  under  a  policy  of  assurance  is  represented  by  the 
payment  of  any  particular  premium. 

Decision  of  Wright,  J.  (44  SoLiciTOBS'  Joxtbnal, 
451,  82  L.  T.  Bep.  623,  48  W,  E.  Dig.  21),  reversed. 

Appeal  from  the  decision  of  Wright,  J.,  given  on 
the  7th  of  May,  1900  (44  Solioitobs'  Joubnal,  451, 
82  L.  T.  Bep.  623,  48  W.  B.  Dig.  21). 

The  banlmipt,  the  late  Cartmell  Harrison,  had 
insured  his  life,  prior  to  April,  1877,  by  four  several 
policies  of  assurance  for  the  total  sum  of  £9,000. 

In  April,  1877,  he  assigned  these  four  poUdes,  by  a 
post-nuptial  settlement,  to  certain  trustees  upon 
trust  to  mvest  the  policy-moneys,  when  received,  and 
to  pay  the  income  to  his  wife  for  life,  and  after  her 
death  to  hold  the  investments  in  trust  for  such  of  his 
diildren  as  he  should  appoint,  and,  in  failure  of 
appointment,  upon  certain  other  trusts  which  were 
therein  more  particularly  specified. 

This  settlement  contained  no  covenant  on  the  part 
of  the  settlor  to  pay  the  respective  premiums  of  the 
four  polides  as  the  same  snould  from  time  to  time 
become  due. 

On  the  marriaffe  of  a  daughter  in  1895,  Harrison 
appointed  three-fifths  of  the  aforesaid  policy-moneys 
to  the  daughter  by  a  deed  dated  in  July,  1895. 

The  deed  of  appointment  again  contained  no 
covenant  on  the  pEwt  of  the  settlor  to  pay  the 
premiums  on  the  polides. 

A  receiving  order  was  subsequently  made  against 
Harrison  on  the  17th  of  November,  1899,  and  a  few 
days  later  (on  the  27th  of  November)  the  bankrupt 
dira. 

All  the  premiums  except  two  up  to  the  date  of  his 
death  had  been  paid  by  Harrison.  The  total  amount 
received  from  the  insurance  company  in  respect  of  the 

(a.)  Beported  by  J.  E.  Mobbis,  Esq.,  Barrister-at- 
Law. 
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fourpolidea  amounted  to  £10,919.  The  total  amount 
as  prexninms  paid  amounted  to  £4,686. 

It  wjm  admitted  by  the  tnutees  of  the  settlement 
of  April,  1877,  that  uiey  were  unable  to  prove  that 
the  settlor  had  been  solvent  at  any  time  within  the 
period  of  ten  years  immediately  preceding  his  iMuik- 
raptoy. 

It  was  admitted,  however,  by  the  tmstee  in  the 
bankraptoy  that  the  appointment  of  three-fifths  of 
the  assurance  moneys  to  a  daughter  on  her  maiziage 
in  1895  was  a  settlement  made  for  valuable  con- 
sideration. 

On  the  7th  of  May,  1900,  Wright,  J.,  dedded  that 
the  parent  of  the  premiums  was  part  of  the  con- 
sideration for  the  insurance ;  and  that  the  payment  of 
esMsh  part  of  the  consideration  was  pro  lanto  a  pur- 
chase of  the  right  to  the  amount  assured,  and,  being 
paid  for  the  purpose  of  acquiring  or  securing  the 
settled  fund,  and  so  converted  into  a  portion  of  the 
settled  fund,  seemed  to  be  a  fresh  s^ement  from 
time  to  time  as  the  payments  were  made.  He  made, 
accordingly,  a  declaration  that  the  trustee  in  bank- 
ruptcy was  entitled  under  the  provisions  of  section 
47  of  the  Bankruptcy  Act,  1883,  to  so  much  of  the 
▼alue  of  the  policies  as  represented  the  premiums 
paid  during  the  ten  years  before  the  bankruptcy, 
after  deduction  of  so  much  of  that  value  as  repre- 
sented three-fifths  of  the  premiums  paid  between  the 
oommencement  of  the  ten  years  and  the  appointment 
to  the  daughter  in  1895. 

From  this  decision  the  Irustees  of  the  settlement  of 
April,  1877,  now  appealed. 

Section  47  of  the  Bankruptcy  Act,  1883,  provides 
as  follows :  "  ( 1 )  Any  settlement  of  property  not  being 
a  settlement  niade  before  and  in  consideration  of 
marriage,  or  made  in  favour  of  a  purchaser  or  in- 
cumbrancer in  good  faith  and  for  valuable  considera- 
tion, or  a  settlement  made  on  or  for  the  wife  or 
children  of  the  settlor  of  property  which  has  accrued 
to  the  settlor  after  marriage  in  right  of  his  wife, 
■hall,  if  the  settlor  becomes  bankrupt  within  two 
years  after  the  date  of  the  settlement,  be  void 
against  the  trustee  in  the  bankruptcy,  and  shall,  if 
the  settlor  becomes  bankrupt  at  any  subsequent  time 
within  ten  years  after  the  date  of  the  settlement,  be 
void  against  the  trustee  in  the  bankruptcy,  unless  the 
parties  claiming  under  the  settlement  can  prove  that 
the  settlor  was  at  the  time  of  making  the  settlement 
able  to  pay  all  his  debts  without  the  aid  of  the 
property  comprised  in  the  settlement,  and  that  the 
interest  of  the  settlor  in  such  property  had  passed  to 
the  trustee  of  such  settlement  on  the  execution 
thereof.  .  .  .  (3) '  Settlement '  shall  for  the  purposes 
of  this  section  include  any  conveyance  or  transfer  of 
property." 

B,  Beedj  Q^C,  and  Leigh  Glare,  for  the  appellants.— 
The  oases  relied  on  by  the  respondent  in  the  court 
below  [Hdt  v.  EveraU,  24  W.  B.  471,  2  Oh.  D.  266 ; 
Stokoey.  Cowan,  9  W.  R.  801,  29  Beav.  637  ;  Falcke  v. 
SeoUish  Imperial  Insurance  Go.,  35  W.  B.  143,  34 
Gh.  D.  234)  are  all  distinguishable  from  the  present 
case.  "  A  policy  of  insurance  is  not  exactly  a  new 
contract  every  year,  but  is  a  contract  made  once 
for  all  with  a  condition  to  be  performed  de  anno 
th  annum " :  per  Lord  ELatherley  in  In  re  Anchor 
AsBuranee  Go.,  18  W.  B.  1183,  L.  B.  5  Ch.  App.  632, 
at  p.  638. 

They  referred  also  to  In  re  Leslie,  Leslie  v.  French, 
31  W.  B.  561.  23  Ch.  D.  552 ;  In  re  Famham,  [1895] 
2  Ch.  799,  44  W.  B.  Dig.  98 ;  In  re  Plummer,  Ex  parte 
The  Trustee,  48  W.  B.  634. 

Levett,  Q.G.,  and  Muir  Mackenzie, — ^Bach  premium 
goes  to  purchase  a  certain  increment  in  surrender 


value.     The  payment  of   each  new  premium,  ac- 
cordingly, amounts  in  this  case  to  a  settlement. 

They  referred  to  In  re  Tankard,  Ex  parte  The  Official 
Receiver,^!  W.  B.  624,  [1899]  2  Q.  B.  57,  at  p.  59; 
French  v.  French,  4  W.  B.  139,  6  De  G.  Ill  &  G.  915. 

Leigh  Glare  replied. 

Gwr.  adv,  vuU, 

July  31.~Lord  Alysbstone,  M.B.,  after  stating 
the  fsusts,  read  the  judgment  of  the  court :  The  case 
is  by  no  means  free  from  difficulty.  Circumstances 
might  easUy  arise  in  which  the  moneys  paid  to  effect 
a  policy  within  ten  jean  of  the  date  of  the  bankruptcy 
— which  policy  has  oeen  taken  out  and  settled  within 
that  period — might  be  held  to  be  a  settlement  within 
the  meaning  of  section  47.  On  the  other  hand,  we 
think  it  is  dear,  from  decided  cases,  that,  if  money 
paid  by  the  bankrupt  was  in  fact  only  mone^ 
advanced  to  enable  the  premiums  to  be  paid,  it 
would  not  of  necessity  constitute  a  settlement,  because 
thepayment  had  been  made  within  the  ten  years. 

The  question  in  this  case  is.  Within  which  category  do 
these  payments  fall  ?  We  are  of  opinion  that  no  part 
of  the  payments  can  be  regarded  as  being  settlements 
within  section  47.  The  polidee  were  settled  as  far 
back  as  1877  ;  and  at  that  time  had  already  been  in 
existence  for  some  years ;  and  the  payments  made  by 
the  bankrupt  were  payments  maoe  to  the  insurance 
companv  to  prevent  the  lapsmg  of  the  polides.  The 
view  taken  by  the  learned  judge  seems  to  have  been 
that  each  payment  of  premium  secured  a  certain  part 
of  the  money  assured  by  the  policy.  We  cannot  take 
that  view.  The  whole  of  the  prenuums  were  paid  for 
the  continuance  of  thepolii^;  and  no  proportionate 
part  of  the  moneys  payable  under  the  polides  is 
represented  by  the  parent  of  any  particular 
premium.  Nor  do  we  think  that  the  actual  amounts 
paid  for  premiums  can  be  regarded  as  settlements 
within  the  meaning  of  section  47.  The  amounts  so 
paid  were  not  intended  to  be  ear-marked  or  kept 
separate;  nor,  as  we  have  said,  can  they  now  be 
oonddered  to  be  represented  by  any  specific  amount. 
We  thLuk  the  amounts  must  be  treated  as  paid  by  the 
bankrupt  to  keep  up  the  polides  as  between  hmiself 
and  the  insurance  company,  or  as  moneys  paid  to  enable 
the  trustees  to  keep  the  polides  alive. 

For  this  reason  we  are  of  opinion  that  the  trustee  of 
the  bankrupt  is  not  entitled  to  any  part  of  the  moneys 
paid  by  the  insurance  company,  and  that  this  appeal 
should  be  allowed. 

Appeal  allowed. 

Solicitors,  Harrison  &  Powell ;  Black  &  Moss. 


From  Chan.  Div.  ) 

(Lord  Alverstone,  M.B.,  and  |  July  12, 13, 16, 1900. 
Bigby  and  Collins,  L.JJ.)    J 

Eablb  V.  EiNasooTB.  (a.) 

Married  woman — Wi/e*s  tori — Gontract  —  Husband's 
liability  in  damages — Married  Women^s  Property  Act, 
1882  (45  &  46  Vict.  c.  75),  s.  1,  sub-section  2. 

In  May,  1898,  the  defendant  G.  K.,  the  wife  of  the 
defendant  H,  K.,  induced  the  plaintiff,  a  widow,  to  lend 
her  £5,300,  the  only  security  being  her  I  0  U.  In 
July,  1898,  the  plaintiff  was  ashed  by  O.  K.  to  Join  her 
in  the  purchase  of  some  shares  which  she  said  had  been 
recommended  to  her  by  a  financier,  and  for  thai  purpose 
she  ashed  the  plaintiff  to  raise  a  sum  of  £2,000  to  be 

(a.)  Beported  by  Warwick  H.  Draper,  Esq., 
lij*r  rister-  at-Law. 
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invested  in  the  purchcue.  The  plaintiff,  at  first  tm- 
unlling,  consented  to  raise  the  £2,000  when  the  shades 
had  been  purchased.  Shortly  c^ter,  the  plaintiff,  relying 
on  the  representation  of  G.  K.  that  she  had  bought  the 
shares,  signed  two  promissory  notes  for  £1,000  each, 
and,  her  solictor  having  discounted  them,  paid  the 
proceeds  to  G.  K,,  and  the  plaintiff  paid  the  notes  on 
maiurity,  G.  K.  never  in  fact  purchased  any  sJiares  at 
cdl  with  the  moneys.  The  defendant  H,  K.  was  made  a 
co-defendant  by  amendment.  In  an  action  for  damages 
by  the  plaintiff  against  the  defendants. 

Held,  by  Byrne,  J.,  and  the  CJonrt  of  Appeal,  that 
the  contract  was  effeded  prior  to  and  independently  of 
the  misrepresentation  ;  that  the  misrepresentation  was 
not  the  means  of  effecting  or  inducing  the  contract ;  and 
that  the  husband  was  Iwible  in  damages  for  his  wife^s 
tori. 

There  is  nothing  in  the  Married  Women^s  Property 
Act,  1882,  which  deprives  a  plaitvtiff  in  such  a  case,  by 
giving  him  a  right  against  the  separate  estate  of  the  wife 
which  may  or  may  not  exist,  of  the  right  to  go  against 
the  husband  in  respect  of  a  tort  committed  by  the  wife 
after  the  marriage. 

The  di$tinction  between  Liverpool  Adelphi  Loan 
Assooiation  v.  Fairhnnt,  2  W.  R.  233,  9  Exch.  422, 
and  Wright  v.  Leonard,  9  W.  B.  944,  11  C.  B.  N.  8. 
268,  expimned  and  approved. 

Seroka  v.  KattenWg,  34  W.  B.  542,  17  Q.  B.  D. 
177,  followed. 

ThiB  was  an  appeal  from  the  jadgment  of  Byrne, 
J.,  in  an  action  brought  by  a  widov7  who  in  May, 
1898,  had  been  induced  by  Mrs.  Kingscote,  one  of  the 
defendants,  to  lend  her  £6,300,  the  only  seourity 
being  Mrs.  Kingcote's  I  O  U.  In  July,  1898,  the 
plaintiff  was  requested  by  Mrs.  Kingscote  to  join  her 
in  the  purchase  of  some  shares  which  Mrs,  l^gcote 
said  had  been  recommended  to  her  by  a  financier, 
and  for  that  purpose  she  asked  the  pluntiff  to  raise 
a  sum  of  £2,000  to  be  invested  in  the  purchase — one- 
half  of  the  shares  to  go  to  eaoh»  but  Mrs.  Kingscote 
to  be  responsible  for  any  loss  by  the  plaintiff,  and  her 
shares  to  be  charged  accordingly  with  that  liability. 
The  plaintiff  stated  that  she  was  at  first  unwilling, 
but  on  Mrs.  Kingscote's  representation  that  she  woum 
by  Ihe  investment  in  the  shares  be  able  in  three 
months  to  repay  the  £6,300,  the  plaintiff  consented 
to  find  or  raise  by  promissory  note  the  sum  of  £2,000 
to  pay  for  the  shares  when  they  had  been  purchased. 
On  the  23rd  of  July,  1898,  Mrs.  Kingoote  tele- 
graphed to  the  plaintiff  that  she  had  bought  the 
shares  and  that  it  (meaning  the  investment)  was  a 
real  good  thing,  and  on  the  26th  she  further  tele- 
graphed to  the  plaintiff  to  direct  a  solicitor  (the  same 
that  had  acted  in  the  £6,300  transaction}  to  let  her 
(Mrs.  Kingcote)  have  £2,000  on  the  plaintiff's 
guarantee;  by  a  later  wire  she  asked  her  not  to 
mention  the  shares  to  him.  The  plaintiff,  relying 
on  Mrs.  Kingscote's  representation,  telegraphed  to 
the  solicitor  and  signed  and  posted  two  promissory 
notes  or  bills  for  £1,000  each,  payable  to  tiie  solici- 
tor. The  name  of  Mrs.  Kingscote  did  not  appear 
upon  the  bills,  but  they  were  accepted  by  the  solicitor, 
dueounted  by  Jay,  and  the  proceeds  paid  to  Mrs. 
Kingscote,  as  the  plaintiff  stated,  for  the  purpose  of 
paying  for  the  shaeures.  When  the  bills  became  due, 
the  plaintiff  paid  and  took  them  up.  The  plaintifP 
brought  this  action  to  protect  her  interests  in  the 
shares,  but  Mrs.  Kingcote  swore  that  she  had  never 
purchased  any  shares  with  the  £2,000.  WhQe  the 
motion  was  proceeding,  £600  had  been  paid  to  the 
plaintiff  on  account,  but  no  further  sum.  The  above 
facts  were  admitted,  and  it  was  also  agreed  that 
judgment  should  be  entered  against  the  wife  for 
£1,600  and  costs,  in  the  form  as  settled  by  the  court 


in  ScoU  V.  Morley,  36  W.  B.  67,  20  Q.  B.  D.  120. 
The  question  now  was  whether  the  other  defendant. 
Colonel  Kingscote,  was  liable  for  his  wife's  tort,  he 
not  having  participated  in  the  use  of  the  money  and 
not  having  authorized  his  wife's  transactiozia. 

Byrne,  J.,  h^  that  the  husband  was  liable  in 
dainages. 

The  husband  appealed. 

Latham,  Q.C.,  Elgood,  and  Stwart  Sankey,  for  the 
appellant. — ^The  contract  and  tort  were  mixed  up 
together  all  through,  and  tiiere  would  have  been  no 
contract  but  for  the  fraud  which  produced  the  con- 
tract. The  £600  taken  by  the  plaintiff  at  a  time 
when  the  husband  was  not  a  defendant  mast  have 
been  on  account  of  the  contract  moneys  and  not 
damages.  The  wife  cannot  be  responsible  for  the 
fraud,  and  so  the  husband  cannot  be  saed  for  it 
together  with  her  :  Liverpool  Adelphi  Loan  Asso- 
ciation V.  Fairhurst,  2  W.  B.  233,  9  Exch.  422; 
WHght  V.  Leonard,  9  W.  B.  944,  11  0.  B.  N.  8. 
268.  As  to  the  Married  Women's  Property  Act, 
1882  (46  &  46  Vict.  c.  76),  a  married  woman  had 
always  been  capable  of  committing  a  tort  apart  from 
her  husband,  but  could  not  be  sued  alone.  The 
husband,  accordingly,  was  brought  in,  but  not 
because  he  was  actually  liable :  Seroka  v.  Kattenburg, 
34  W.  B.  642,  17  Q.  B.  D.  177.  The  proof  of  this  is 
that  if  the  wife  died  during  the  action,  the  action 
could  not  proceed  against  the  husband.  But  now 
under  the  Act  there  is  no  technical  need  to  sue  the 
husband  in  order  to  sue  the  wife ;  consequently  you 
cannot  sue  him :  Bacon's  Abridgment ;  Capel  v. 
Powell,  13  W.  B.  169.  17  0.  B.  N.  S.  743 ;  Wainford 
V.  Heyl,  23  W.  B.  849,  L.  B.  20  Eq.  321 ;  Seroka  v. 
Kattenburg ;  Weldon  v.  Winslow,  33  W.  B.  219,  13 
Q.  B.  D.  784. 

Levett,  Q.O.  and  W.  Baker,  for  the  respondent. — 
The  contract  was  entered  into  prior  to  the  fraud  and 
entirely  independent  of  it,  and  the  fraud  was  not  the 
means  of  effecting  the  contract.  Liverpool  Adelphi 
Loan  Association  v.  Fairhurst  and  Wright  v.  Leonard 
do  not  therefore  apply.  The  husband  and  wife  are 
merged  in  one  and  to  be  treated  as  one  for  liability 
for  the  tort;  Bumard  v.  Haggis,  11  W.  K.  644,  14 
C.  B.  N.  S.  46.  and  BuUen  and  Leake  on  Pleading, 

iSrd  ed.},  p.  339,  referred  to.  The  husband  is  not 
iable  on  the  contract,  but  there  is  nothing  in  the 
Married  Women's  Property  Act,  1882,  to  take  away 
his  liability  for  tort  after  marriage :  sections  13, 14, 16 
referred  to,  also  Butler  v.  Butler,  34  W.  B.  132,  16 
Q.  B.  D.  374 ;  Seroka  v.  Kattenburg  ;  In  re  Jupp,  36 
W.  B.  712,  39  Oh.  Div.  148. 

Lat?iam,  Q,G.,  in  reply. 

Thb  Coxtbt  (Lord  Alyebstone,  M.B.,  and  Biqbt 
and  GoLLnrs,  L.JJ.)  dismissed  the  appeal. 

Lord  Alyerstone,  M.B.  —This  is  an  appeal  from 
Byrne,  J.  The  facts  are,  very  simply  stated,  that 
mn.  Kingscote  induced  Mrs.  Earle  to  enter  into  a 
contract  to  go  into  a  joint  speculation  with  her  in 
shares,  upon  the  representation  that  thereby  she  would 
be  able  to  repav  a  certain  debt  and  would  be  respon- 
sible for  an^  loss  the  plaintiff  might  make.  That 
bargain  havmg  been  made  in  the  month  of  Jolyi 
1898,  Mrs.  Kmgscote  telegraphed  to  the  plaintiff 
stating  that  she  has  bought  tne  shares,  and,  on  the 
faith  of  that  telegram,  the  plaintiff  sent  her  back 
£2,000.  The  question  is  whether  the  transaction  is 
such  that  no  action  could  have  been  brought  before 
the  Married  Women's  Property  Act  or  now,  on  the 
ground  that  the  fraudulent  representation  was  so 
connected  with  the  contract  that  the  action  would 
not  lie  against  tiie  husband  upon  the  ground  that 
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there  had  heen  an  attempt  to  tarn  a  contract  into  a 
tort.     Byrne,  J.,  has  oonaidered  that  the  law  as 
shown  by  the  authorities  to  which  he  referred  must 
be  limited  to  oases  (I  am  quoting  his  language)  in 
which  the  fraud  is  not  only  directly  connected  with 
the  contract  and  part  of  the  same  transaction,  but  it 
is  also  the  means  of  effecting  the  contract.    In  my 
judgment  Byrne,  J.,  rightly  laid  down  the  principle 
of  the  law  and  has  properly  applied  it  to  &e  facts 
of  the  case.    No  doubt  the  line  may,  at  times,  be 
difficult  to  draw,  and  it  is  easy  to  see  that  on  many 
occasions  the  fraudulent  representation  may  be  such 
that  it  could  easily  be  turned  into  an  action  under  an 
unplied  warranty,  but  in  this  case  I  think  the  dis- 
tinction is  correctly  pointed  out  by  the  ^'udgment  of 
Byrne,  J. ,  that  here  there  was  an  existmg  contract 
which  existed  between  Mrs.  Earleand  Mrs.  Kingscote, 
and  that  supervening  upon  that,  there  was  a  trans- 
action whereby  by  a  fraudulent  and  false  representa- 
tion Mrs.  Earle  was  induced  to  part  with  £2,000. 
I  think    it    would    be    narrowing     the    principle 
too  much  if  we   were    to    hold    that  the   husband 
Wds  not  liable  in  such    a    case.      Counsel  for  the 
appellant    criticized    such   language    as    "inducing 
the   contract,"    but    I    think    when    the    authori- 
ties are  looked    at,  it  appears  that  principle   has 
been  laid  down  for  practically  fifty    years.      The 
laoguage  of  the  judgment  in  the  Liverpool  case  at 
p.   429    of    9   Ezch.    was    '<  When    the    fraud    is 
directly  connected  with  the  contract  with  the  wife 
and  is  the  means  of  effecting  it  and  part  of  the  same 
transaction,"  and  when  that  case  came  to  be  con- 
sidered in  Wright  v.  Leonard,  Willes,  J.  (who  argued 
it  for  the  Liveroool  Adelphi  Association),  when  on  the 
bench,  practically  reaffirmed  the  same  law.    I  come 
to  the  conclusion  in  this  case  that  the  representation 
was  not   the  inducement  of   the  ooniaract,  it  was 
not  the  means  of  effecting  of  the  contract,  and  it 
must  be  regarded  as  an  independent  representation 
in  respect  of  which  the  husband  would  be  liable 
before   the    Married   Women's   Property   Act.      It 
was  then  contended  by  counsel  for  the  appellant 
that  all  this  law   is  swept  away  by  the  Married 
Women's  Property  Act,  and  that  now  a  husband  is 
not  liable  in  respect  of  the  wife's  torts  committed 
after  marriage  or  before.    He  did  not  dispute  that 
the  case  of  Seroka  v.  KcUtenburg,  decided  oy  Mathew, 
J.,  and  Smith,  L.J.,  is  an  authority  against  his  con- 
tention, but  he  asked  us  to  overrule  it.    Speaking  for 
myself  I  think  not  only  is  the  judgment  quite  right, 
hat  I  should  come  to  the  same  conclusion  if  there  had 
been  no  authority  to  guide  us.      The  language  of 
section  1  (2)  of  the  Married  Women's  Property  Act 
uses  the  expression  that  the  husband  neeid  not  be 
joined  either  as  plaintiff  or  defendant.    The  reason 
for  those  words  is,  to  my  mind,  fully  obvious.    The 
Act  was  an  enactment  which  alterea  the  law  to  the 
extent  of  making  a  married  woman  able  to  sue,  and 
capable  of  being  sued  as  if  she  were  a  feme  sole,  and 
acoordingly  the  words  *'  need  not  be  joined  "  were  to 
get  rid  of  the  old  obligation  to  join  the  husband  in 
those  cases.     But  counsel  for  the  appellant  says  it  is 
involved  in  that,   that  the  husband    shall   not  be 
joined ;  but  the  consequence  of  that  view  of  the  law 
would  be  so  serious  that  I  think  that  nothing  but 
express  words  would  be  sufficient  to  take  away  the 
husband's  hability.    I  do  not  think  it  is  necessary  to 
consider  whether  the  foundation  of  the  rule  which 
made  the  husband  liable  is  to  be  found  in  the  principle 
suggested  by  counsel  for  the  respondents,  to  which 
I  should  not  be  disposed  altogether  to  assent — namely, 
that  for  all  purposes  the  husband  and  wife  are  to  be 
treated  as  one  person,  or  on  the  principle  suggested 
by  the  appeUanPs  counsel,  that  it  is  a  question  of 
procedure  and  for  the  purpose  of  conformity.    At  any- 


rate,  in  1882  it  had  been  established  for  many  years 
that  whether  the  wife  had  separate  estate  or  not,  an 
action  lay  against  the  husband  during  his  lifetime  for 
the  wife's  tort,  and  the  result  was  that  there  was  that 
practical  remedy  whether  those  torts  were  committed 
before  or  after  the  marriage.  Section  14  and  15  of 
the  Married  Women's  Property  Act,  as  Smith,  L.J., 
pointed  out,  expressly  deal  with  torts  before  marriage 
and  limit  the  uability  of  the  husband  in  that  case  as 
well  as  others  to  the  estate  which  came  to  him  by 
virtue  of  the  marriage.  I  think  it  would  be  a  very 
strong  thing  to  suggest  that  there  being  no  language 
in  the  section  or  in  the  statute  dealing  with  torts 
after  the  marriage,  under  the  words  **  need  not  be 
joined"  in  section  1,  sub-section  2,  the  liability  of 
the  husband  was  taken  away.  I  think  Seroka  v. 
KaUenburg  is  good  law,  and  for  that  reason  I  think 
the  point  raised  on  the  Married  Women's  Proper^ 
Act  in  this  case  will  not  avail  the  appellant,  and  this 
appeal  should  be  dismissed. 

BlOBY,  L.J.— I  am  of  the  same  opinion.  The 
representation  actually  made  by  the  wife  in  this  case 
was  a  false  representation,  and  to  my  mind  it  did  not 
induce  any  contract  at  all.  It  only  induced  the 
plaintiff  to  suppose  that  the  occasion  on  which  the 
contract  would  involve  her  sending  money  had 
arrived,  although  it  had  not.  Therefore  on  that 
ground  I  think  the  learned  judge  was  right  iu  saying 
that  this  would  not  fall  within  those  cases  where  a 
representation  induced  a  contract  and  in  fact  the 
contract  is  founded  on  the  misrepresentation. 

As  to  the  construction  of  the  Married  Women's 
Property  Act  I  have  had  considerable  doubts,  not 
now  for  the  first  time,  but  over  and  over  again,  and  I 
do  not  think  that  if  I  were  to  consider  it  ever  so  long 
I  should  come  to  a  perfectly  clear  conclusion  as  to 
what  was  meant.  I  think  it  safer,  therefore,  to  say 
that  I  cannot  find  the  very  words  which  would  release 
a  husband  from  a  liability  which  at  common  law  he 
was  subject  to,  and  therefore  I  think,  as  the  lesser  of 
the  two  difficulties,  it  is  better  to  say  it  is  not  intended 
that  he  should  be  released.  To  say  that  the  Act 
provided  in  section  1,  sub-section  2,  wat  the  husband 
should  not  be  joined  is  not  accurate.  He  need  not  be 
joined  in  those  cases  in  which  people  choose  to  avail 
themselves  of  the  new  right  of  going  against  the  wife 
in  order  that  they  may  get  satisfaction  out  of  her 
settled  property,  but  the  fact  that  it  is  there  men- 
tioned does  not,  I  think,  authorize  us  to  say  that  it 
was  intended  to  apply  generally. 

Collins,  L.J. — I  am  of  the  same  opinion  on  both 
points.  I  think  Byrne,  J.,  has  correctly  applied  the 
Law  as  laid  down  in  the  Liverpool  Adelphi  Loan  Co.  v. 
Fairhurst  on  the  one  hand  and  Wright  v.  Leonard  on 
the  other.  Those  two  cases,  it  seems  to  me,  exactly 
define  the  distinction  which  Byrne,  J.,  has  made  the 
ground  of  his  decision  in  this  case.  The  general 
rule  of  law  appears  to  be  clear  and  unquestioned 
that  a  husband  is  liable  for  his  wife's  fraud 
as  well  as  other  torts  committed  during  the  marriage. 
I  need  not  deal  with  antecedent  torts.  That  being  so, 
a  qualification  was  put  on  that  rule  so  far  as  regards 
fraud,  and  it  would  apply  also  to  other  torts  but  for 
the  difficulty  of  introducing  the  element  I  am  about 
to  deal  with.  It  was  stated  that  where  you  cannot 
separate  the  fraud  in  respect  of  which  you  are  suing 
from  the  contract,  you  cannot  by  framing  your 
statement  of  claim  in  the  shape  of  a  tort,  turn  that 
which  is  essentially  in  its  main  features  contract  into 
tort  so  as  to  let  in  the  liability  of  the  husband  where 
the  two  are  inextricably  mixed  together.  Tou  can 
only  treat  l^e  transaction  in  point  of  law  as  a  contract 
and  not  as  a  tort.  You  cannot  let  in  the  liability  of 
the  husband  by  turning  that  which  is  essentially  a 
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oontnct  into  a  tort,  in  the  mode  stated.  Bat  that 
priooiple  oortainly  oould  not  and  ought  not  to  apply 
where  the  real  sabstance  and  gist  of  the  matter  is  in 
fact  a  tort  and  would  naturally  and  properly  be 
expressed  as  a  tort,  though  by  ingenuity  you  might 
frame  it  into  a  statement  of  a  contact  which  in  point 
of  fact  never  really  existed,  but  which  would  be  an 
academical  statement  by  an  ingenious  pleader  which 
might  possibly  cover  the  circumstances  of  the  case. 
Now,  these  two  cases  that  I  have  referred  to  afford 
very  good  illustrations  of  the  dividing  line.  You 
have,  in  the  first  case,  a  contract  entered  into  upon  a 
false  and  fraudulent  representation,  but  there  there  was 
no  question  about  it  thiBrt  the  fraudulent  representation 
was,  or  at  all  events  was  treated  by  the  court  as 
being,  the  basis  of  the  contract,  and  it  being  the  basis 
of  the  contract,  the  court  held  that  the  remedy  was  in 
contract  and  not  in  tort.  In  that  case  it  meant  that  there 
was  no  remedy  at  all  against  the  husband.  Then  came 
the  case  of  Wright  v.  LeoTUxrd,  in  which  the  judges 
were  of  different  opinions.  Two  judges  thought  the 
case  was  covered  by  the  preceding  case,  and  that  a 
false  representation  was  the  basis  of  the  contract  and 
was  directly  connected  with  it  within  the  principle  of 
the  earlier  case  and  was  the  means  of  effecting  it. 
The  other  two  judges  pointed  out  that,  taking  the 
declaration,  as  it  was  then  called,  and  reading  it  fairly, 
it  did  not  disclose  a  contract  -at  all  between  the  wile 
who  made  the  representation  and  the  would-be  dis- 
counter who  acted  upon  it.  The  person  who  was 
asked  to  discount  a  bill  purporting  to  be  accepted  by 
the  lady's  husband  asked  the  lady  whether  the 
signature  was  that  of  her  husband.  She  said  it  was. 
They  regarded  that,  rightly  or  wrongly  in  the  circum- 
stances of  that  case,  as  a  fraud  not  inducing  the 
contract  but  as  separate  misrepresentation  coming 
in  after  the  contract  and  separate  from  it.  They 
guarded  themselves  by  sayinr  that  if  it  should  turn 
out  when  the  case  came  to  be  tried  that  there  was 
really  a  contract  based  upon  fraudulent  misrepre- 
sentation, that  then  and  not  till  then,  it  would  come 
within  the  decision  of  the  other  case. 

Now  we  come  to  the  case  before  us,  which  is  beyond 
all  question  on  the  other  side  of  the  dividing  line 
which  those  judges  laid  down  in  the  case  which  they 
differed  on.  There  was  room,  in  that  case,  for 
considerable  doubt  as  to  on  which  side  of  the 
line  the  case  came,  but  in  the  present  case  it 
seems  there  can  be  no  doubt.  As  has  just  been 
pointed  out  by  Rigby,  L.J.,  here  a  contract  had  been 
unquestionably  nuMde  between  these  two  ladies.  That 
contract  embraced  certain  obligations  on  the  one 
.  side  and  on  the  other,  and  existed  entirely  inde- 
pendently of  the  fraud;  the  fraud  had  nothing 
to  do  with  inducing  the  parties  to  enter  into  the 
contract.  Then  when  the  time  arrived  when  in  certain 
events  an  obligation  would  fall  on  one  of  the 
parties,  the  derondant,  by  a  false  and  fraudulent 
representation  that  that  event  had  happened,  made  it 
appear  that  the  time,  when  under  the  contract  the 
puontiff  was  to  pay  the  money,  had*  arrived.  All 
that  the  contract  did  in  this  case  was  to  afford  a 
convenient  opportunity  to  the  defendant  to  commit  a 
fraud  if  she  were  so  minded.  It  had  no  other  relation 
to  the  fraud.  The  fraud  might  have  been  committed 
absolutely  independently  of  that,  and  therefore  it 
seems  to  me  in  this  case  the  fraud  is  distinctly 
separated  from  the  contract  and  in  no  view  can  it  be 
said  to  be  the  means  of  effecting  it.  If  you  try  to 
show  that  the  fraud  in  this  case  was  part  and  parcel 
of  the  contract  and  the  means  of  effecting  it,  you 
have  to  leave  out  all  the  original  arrangements 
between  the  parties  that  formed  the  only  contract 
that  was  made  between  them.  Ton  have  to  leave 
that  altogether  out  of  the  discussion  and  begin  your 


consideration  at  the  date  when  the  defendant  wrote 
stating  as  a  fact  that  she  had  bought  shares  which  in 
fact  she  had  not  bought.  If  you  are  going  to  turn  a 
statement  false  in  fact  followed  by  actions  on  the  part 
of  the  plaintiff  into  a  contract,  I  am  unable  to  see, 
and  the  learned  counsel  were  unable  to  suggest  to  me, 
any  form  of  fraud  or  fraudulent  misstatement  of  facts 
followed  by  action  on  the  part  of  the  person  to  whom 
they  were  made  that  might  not  to  some  extent,  as  ia 
the  instance  before  us,  be  shaped  in  the  form  of 
contract.  If  that  were  so  the  effect  would  be  to 
simply  wipe  oat  fraud  as  one  of  the  torts  for  which 
the  husband  would  be  liable  if  the  wife  committed  it. 
That  seems  to  me  impossible  having  regard  to  the 
great  strength  of  the  authorities  from  very  early 
times  which  have  laid  down  that  the  husband  is  liable 
for  fraud  as  well  as  other  torts  of  the  wife.  It  seeins 
to  me  that  the  only  principle  which  can  be  found  in 
relation  to  fraud  and  contract  is  the  principle  which 
was  laid  down  in  the  Liverpool  case,  which  is  the 
principle  which  has  been  acted  upon  by  Byrne,  J.— 
namely,  that  when  the  fraud  is  directly  connected 
with  the  contract  with  the  wife,  and  is  the  means  of 
affecting  it  and  is  a  part  of  the  same  transaction,  the 
husband  cannot  be  sued  for  it  together  with  his  wife. 
That  seems  to  me  to  be  the  principle,  and  that 
principle  does  not  cover  the  case  before  us.  There- 
fore I  think  that  Byrne,  J.,  was  perfectly  right  on 
that.  , 

Now,  on  the  other  point  as  to  the  Married  Women  s 
Property  Act  it  seems  to  me  I  cannot  usefully  add 
anything  to  the  judgment  of  Willes,  J.,  in  the  case  of 
Weldon  v.  Winslow  and  the  judgment  of  the  Divi- 
sional Court  in  Seroka  v.  KaUenburg ;  they  seem  to 
put  the  whole  thing  beyond  reasonable  donbt,  and 
but  for  the  hesitation  of  Eigby,  L.J.,  I  should  have 
thought  the  thing  perfectly  dear— namely,  that  the 
Married  Women's  Property  Act  did  allow  a  married 
woman  to  be  treated  as  a  feme  sole  for  certain  purposes 
only,  and  gave  her  rights  and  liability  in  respect  of 
her  separate  property.  It  also  relieved  the  husband 
from  his  common  law  liability  for  her  torts  and  con- 
tracts made  before  marriage  to  the  extent  to  which 
he  took  a  benefit  from  her  property  by  the  marriage ; 
but  having  done  that,  it  left  things  as  they  were  and 
it  has  not  had  the  result  that  a  person  who  has  hem 
inj  ured  by  the  wife's  tort  and  who  knows  that  the  wife 
has  no  separate  property  is  now  by  the  operation  of 
this  Act  Hmited  to  an  action  agamst  her  in  respect 
of  her  separate  estate— a  separate  estate  which  may 
or  may  not  exist.  In  my  j  udgment  it  has  not  deprived 
him,  by  giving  him  a  right  against  the  separate  estate 
which  may  or  may  not  exist,  of  the  right  to  go 
against  the  husband  in  respect  of  a  tort  committed  by 
the  wife.  It  seems  to  me  that  the  law  is  reasonably 
dear  on  that  point  and  the  appeal  ought  to  be 
dismissed. 
Solidtors,  PoweU  &  Burt ;  Fraser  A  Ckrisiian. 


From  Q.  B.  Div.  i 

(A.  L.  Smith,  Vaughan  Williams,  J      June  19,  1900. 
and  Bomer,  L.JJ.)  j 

Ladebs'  Dress  Association  (Limitkd)  v. 
Pulbrook.  (a.) 
Company— Calls—Liahility  of  past  member— Forfeited 
shares — Liquidation — Reduction   of  capital —Irr  eg  a- 
larity    in   resolutions— Certijicate   of   registration-^ 
Companies  Act,  1862  (25  ct  26  Vict.  c.  89),  ss.  38.  61 

(a.)  Eeported  by  F.  G.  Rucker,  Esq.,  Barrister- 
at-Law. 
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^-Companiea  Ad,  1867  (80  ik  31  Vict,  c  131),  m.  11, 
16,  16. 

The  defmdard  wets  the  holder  of  certain  part-paid 
shares  in  the  plaintiff  company.  The  articles  of  associa- 
tion  did  not  contain  any  power  to  reduce  the  capital  of 
the  company.  The  articles  empowered  the  company  to 
forfeit  the  shares  of  menibers  who  made  defatUt  in 
paying  calls,  and  provided  that  any  member  whose  shares 
were  so  forfeited  should  nevertheless  he  liahle  to  pay  to 
the  company  aU  calls  owing  upon  the  shares  at  the  time 
of  tTie  forfeiture,  A  resolution  was  passed  to  amend  the 
articles  by  empowering  the  company  to  reduce  iU  capital, 
and  a  further  resolution  was  subsequenJUy  passed  to 
reduce  the  capital.  Each  of  these  resolutions  was  con- 
firmed,  but  in  neither  case  did  an  interval  of  fourteen 
days  elapse  between  the  passing  of  the  original  resolution 
and  the  confirmation,  cu  required  by  section  61  of  the 
Companies  Act,  1862.  An  order  of  the  court  giving 
effect  to  the  resolutions  was  duly  registered,  and  the 
registration  was  duly  certified  in  accordance  with  section 
15  of  the  Companies  Act,  1867.  A  resolution  was  passed 
to  call  up  the  balance  of  the  uncalled  capital,  and,  the 
defendant  having  made  default  in  payment  of  the  calls 
in  respect  of  the  shares  of  which  he  was  the  holder  in 
consequence  of  the  order  of  the  court,  his  said  shares 
became  forfeUed,  More  than  a  year  after  the  forfeiture 
a  resolution  was  passed  to  wind  up  the  company.  In  ar\ 
action  for  tJie  caUs, 

Held,  first,  that  the  defendant  vxu  not  protected  from 
liability  by  section  38  of  the  Companies  Act,  1862; 
secondly,  that  any  irregularity  in  the  confirmation  of 
the  resolutions  for  amending  tlie  articles  and  reducing  the 
capital  was  cured  by  the  certificate  of  the  registrar,  by 
virtue  of  sections  16  and  16  of  the  Companies  Act,  1867. 

Appeal  from  the  judgmeDt  of  Ridley,  J.,  on  the 
trial  of  an  action  without  a  jury. 

The  action  waa  brought  to  recover  callB  on  ahares, 
the  plaintiff  company  Ming  in  liquidation. 

The  defence  was,  first,  that  the  defendant  had 
ceased  to  be  a  member  of  the  company  more  than  a 
year  before  the  commencement  of  the  winding  up, 
and  was  therefore  protected  from  liability  by  section 
38,  sub-section  1,  of  the  Gompanies  Act,  1862 ;  and 
secondly,  that  the  calls  were  a  nullity,  because  the 
shares  in  respect  of  which  they  were  made  were  the 
result  of  an  iuTalid  reduction  of  capital. 

The  defendant  was  originally  the  registered  owner 
of  thirty-seven  part-paid  £6  preference  shares  and  nine 
part-paid  £6  ordinary  shares.  The  a^des  of  associa- 
tion did  not  contain  any  power  to  reduce  the  capital 
of  the  company,  but  article  9  empowered  the  company 
from  time  to  tune  by  resolution  of  a  ^peneral  meeting 
to  subdivide  its  shares  or  any  of  them  mto  shares  of  a 
less  amount  than  was  flzeci  by  the  memorandum  of 
association.  The  company  was  empowered  to  forfeit 
the  shares  of  members  who  made  default  in  paying 
calls,  and  by  artide  140  it  was  provided  that  any 
member  whose  shares  were  so  forfeited  should  never- 
theless be  liable  to  pay  to  the  company  all  calls, 
defaults,  and  instalments  owing  upon  the  shares  at 
the  time  of  the  forfeiture. 

On  the  3rd  of  June,  1886,  a  resolution  was  passed 
at  an  extraordinary  general  meeting  of  the  company 
to  add  to  article  9  words  empowering  the  company  to 
reduce  its  capital  This  resolution  was  confirmed  at 
an  eztraordioary  general  meeting  held  on  the  17th  of 
June,  1886,  the  interval  of  fourteen  daja  required  by 
section  61  of  the  Companies  Act,  1862,  not  having 
elapsed  since  the  passing  of  the  original  resolution. 
At  the  same  n^etmg  of  the  17th  of  June  a  resolution 
was  passed  to  reduce  the  nominal  amount  of  the 
shares  from  £6  to  £3  3s.,  and  to  divide  each  of  the 
iaaued  aharea  into  three  shares  of  £1  Is.  each.  This 
resolution  waa  confirmed  at  an  extraordinary  general 


meeting  held  on  the  lat  of  July,  1886,  the  interval  of 
fourteen  daya  not  having  elapaed  since  the  phasing  of 
the  original  reaolution. 

On  tiie  24th  of  July,  1886,  an  order  of  the  court 
waa  made  under  section  11  of  the  Companies  Act, 
1867,  giving  effect  to  the  above  resolutions  and  con- 
firmins  the  reduction. 

On  Sie  24th  of  August,  1886,  the  order  of  the  court 
was  duly  registered  by  the  Assistant  Begistrar  of 
Joint-Stock  Companies,  and  such  registration  waa 
duly  certified  by  him  in  accordance  wiw  aeotion  16  of 
the  Companiea  Act,  1867. 

In  conaequence  of  the  order  of  the  court  the 
defendant  became  the  holder  of  111  preference 
ahares  of  £1  Is.  each  and  twenty-seven  ordinary 
of  £1  Is.  each. 

In  November,  1894,  a  resolution  was  passed  to  call 
up  the  balance  of  uncalled  capital. 

On  the  24th  October,  1896,  the  defendant's  shares 
became  forfeited  for  non-payment  of  calls. 

The  resolution  for  the  winding  up  of  the  company 
waa  paaaed  on  the  26th  of  Novembw,  1896. 

The  writ  in  thia  action  waa  iaaued  on  the  9th  of 
Auguat,  1898. 

Bidley,  J.,  gave  judgment  for  the  plaintiff^. 

The  defenduita  appealed. 

BramweU  Davis,  Q.C.,  T,  Terrell,  Q.C.,  and  W. 
Ccldridge,  for  the  defendant,  dted  Needham^s  case, 
L.  R.  4  Eq.  136,  16  W.  B.  Ch.  Dig.  68 ;  Btocken's  case, 
16  W.  B.  322,  L.  B.  3  Ch.  App.  412 ;  Webb  v.  Whiffin, 
L.  B.  6  n.  Ii.  711 ;  and  In  re  National  Debenture  and 
Assets  Corporation,  39  W.  B.  707,  [1891]  2  Ch.  606. 

Carver,  Q,C,,  and  Bardey  Denniss,  for  the  plaintiff^. 

YAtTOHAir  WiLLUHS,  L.  J.— The  first  point  taken 
on  the  part  of  the  defendant  ia  that,  aa  hia  aharea 
were  forfeited  more  than  a  year  before  the  com- 
mencement of  the  liquidation,  he  ia  not  liable  to  be 
placed  either  on  the  A  Uat  or  the  B  liat  of  contribu- 
toriea,  by  virtue  of  aection  38  of  the  Companiea  Act, 
1862.  That  may  be  ao,  but  it  aeema  to  me  to  be 
immaterial.  By  the  artiolea  of  aaaooiation,  on  a  for- 
feiture of  aharea  there  is  to  remain  an  uneztiuguished 
liability  to  pay  calls  which  have  already  accrued  due. 
A  right  of  action  for  these  calls  was  vested  in  the 
company  when  it  went  into  liquidation,  and  it  con- 
tinued to  exist  afterwards. 

The  second  point  is  that  there  was  an  irregnlarity 
in  confimiing  vie  resolutions.  In  my  opinion  sections 
16  and  16  of  the  Companies  Act,  1867,  show  that  the 
certificate  of  the  registrar  is  conclusive,  and  we  have 
no  power  to  inquire  into  any  irre^ulazity  which  there 
may  have  been.  I  therefore  thmk  that  the  appeal 
must  be  disoussed. 

BoMBB,  L.  J.— I  ap^ree.  With  regard  to  the  first 
point,  the  defendant  is  liable  not  aa  a  paat  member  or 
apreaent  member  of  the  company,  but  aa  a  debtor, 
mth  regard  to  the  aecond  point,  I  think  that  the 
caae  of  In  re  NcUional  Debenture  and  Assets  Corpora- 
tion ia  clearly  diatinguahable  from  the  preaent  caae. 

A.  L.  Smith,  L.J.,  concurred. 

Appeal  dismissed. 

Solidtora  for  the  plaintiffa,  Simpson,  Cullingford, 
Partington,  <&  Holland, 

Solicitor  for  the  defendant,  G.  T,  B.  8.  Thumell. 
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Gibbon  v.  Ybstbt  of  the  Pabish  of  PADDiiroTON. 


High  Ooxtbt. 


KtSt)  QtOUtt  Of  9u0tia. 


July  26.  26;  Aug.  2,  1900. 


Chan.  Div.  1 
Stirling.  J.  f 

Gibbon  v.  Ybstby  of  the  Pabish  of 
Paddington.  (a.) 
Metropolis^Management  Ads—Street— -Widming  street 

— Uom'puUory  purchase — Power  of  vestry  to  take  part 

of  houeee— Injunction  to  restrain  proceeding  under 

notice  to  treat-^Michael  Angelo  Taylor* e  Act  (67  Geo. 

3.  c.  29),  M.  80,  82. 

Where  the  authority  having  control  of  the  streets  in  a 
metropolitan  district  has  adjudged  that  part  of  a  house 
ohstruds  and  prevents  the  widening  of  a  street,  sections 
80  and  82  of  67  Oeo,  S,  c,  29  give  such  authority  power^ 
under  some  circumstances,  to  purchase  and  take  com- 
pulsorily  such  part  from  the  oumer  ;  hut  where  the  part 
so  desired  to  be  taken  is  a  substantial  portion  the  taking 
of  which  will  substantially  injure  the  use  of  the  house 
and  prevent  it  from  being  occupied  and  enjoyed  as  the 
kind  of  building  it  was  before,  the  authority  has  no  such 
power,  and  can  be  compelled  by  an  owner  who  is  able  and 
wiUing  to  sell  and  convey  the  whole  to  them,  to  take  the 
whole. 

A  limitation  is  to  be  placed  on  the  word  "  part "  in 
the  construction  of  section  80  of  67  Geo.  3,  c.  29. 

Gordon  v.  Vestry  of  St.  Mary  Abbott's,  Kensington, 
[1894]  2  Q.  B.  742,  discussed. 

The  question  raised  in  this  case  was  whether  the 
defend^t  vestry  was  entitled,  under  the  powers  of 
Michael  Angelo  Taylor's  Act  (67  Geo.  3,  o.  29),  to 
take  for  the  purposes  of  street  improTement  a  portion 
of  certain  houses  belonging  to  the  plaintiff  without 
taking  the  whole. 

The  plaintiff  was  the  owner  of  four  freehold  houses 
in  Moscow-road,  in  the  parish  of  Paddin^n,  in  the 
county  of  London,  and  claimed  an  injunction  to 
restrain  the  defendant  vestry  from  further  proceeding 
under  a  notice  to  treat,  dated  the  26th  of  October, 
1899,  or  under  a  notice  to  summon  a  jury,  dated  the 
29th  of  March,  1900,  which  notices  were  given  by  the 
defendant  vestry  to  the  plaintiff,  or  under  any  similar 
notices  to  take  such  parts  of  the  four  houses  as  were 
respectively  mentioned  in  the  notice  to  treat. 

ThA  notice  to  treat  was  given  under  the  provinous 
of  Michael  Angelo  Taylor's  Act,  and  recited  that  an 
adjudication  had  been  made  by  the  vestry  that  the 
hmditaments  and  premises  in  question  ''  did  obstruct 
and  prevent  the  same  (i.e.,  the  widening  of  the  road), 
and  that  the  possession,  occupation,  and  purchase  of 
such  hereditaments  and  premises  would  be  necessary 
for  effecting  the  said  improvement."  It  then  stated 
that  the  defendants  requured  to  purchase  and  take  the 
hereditaments,  and  were  willing  to  treat  with  the 
plaintiff  for  the  purchase  of  them,  and  as  to  the  sum* 
to  be  paid  or  compensation  to  be  made  to  the  plaintiff 
for  any  injury  or  damage  that  might  affect  the 
plaintiff  or  oe  sustained  by  him  by  reason  of  the  said 
miprovement. 

The  hereditaments  referred  to  in  the  notice  were  a 
part  only  of  the  four  houses,  being  Nos.  1  to  4, 
tioscow-road,  and  the  effect  of  taking  them  would  be 
to  remove  the  front  walls  of  the  houses,  together 
with  a  strip  of  the  property  about  4  feet  in  width. 
The  houses  were  small  and  of  considerable  age,  and 
unlet  at  the  tune  of  the  action.  They  extended  some 
distance  back  from  the  road,  being  about  14  feet  deep, 
and  havinff  gardens  or  yards  at  the  rear.  The  front 
portions  of  tiie  houses  consisted  of  shops,  and  there 
were  parlours  and  other  rooms  at  the  back. 

(a.)  Beported  by  Wabwiok  H.  Drapbb,  Esq., 
Barrister-at-Law. 


It  appeared  from  the  evidence  that  three  of  the 
houses  were  in  such  condition  that  they  might  at 
some  slight  expense  be  made  fit  to  be  let  and  occupied 
as  shops.  No.  4  was  not  in  such  good  condition 
structurtdly ;  in  point  of  fact,  the  pbintiff  had  re- 
built No.  6,  and  had  thrown  into  it  part  of  No.  4.  A 
considerable  sum  would  have  to  be  spent  on  No.  4  to 
make  it  fit  to  be  let  and  occupied. 

It  also  appeared  that  after  the  notice  was  served  m. 
October,  1899,  there  were  negotiations  between  the 
parties,  and  terms  were  proposed  by  the  plaintifiF 
upon  which  he  was  willing  to  part  with  a  portion  of 
the  property.  Those  terms  were  not  accepted,  and 
the  negotiaUons  came  to  nothing.  The  plamtiff  then, 
fell  bMk  on  what  he  claimed  to  be  hii  strict  legal 
right,  and  brouffht  this  action  to  compel  the  vestry 
to  take  tiie  whok  of  the  property. 

C.  E.  E,  Jenkins,  Q.O.,  and  F.  Hoars  OoU,  for  the 
plaintiff.—The  defen<Umts  are  not  entitled  to  take  ^e 
troni  portions  of  the  houses  only  and  pull  down  the 
same  so  as  to  leave  him  in  the  ownership  of  only 
the  rear  portions  in  a  dismantled  condition  and  wholly 
unfit  for  such  occupation  or  use  as  they  had  before 
enjoyed.  There  is  no  case  to  show  that  the  local 
authority  can  take  '*  part  of  a  house,"  properly  so- 
eaUed;  the  cases  generally  deal  with  land,  as 
Thomas  v.  Daw,  16  W.  B.  113,  L.  B.  2  Ch.  App.  1,  and 
Oard  V.  The  Commissioners  of  Sewers,  28  Ch.  D.  486. 
33  W.  B.  Dig.  102  ;  moreover,  section  96  of  Michael 
Angelo  Taylor's  Act  shows  that  the  Legislature  con- 
templated that  the  local  authority  might  have  some 
surmus  land.  The  exact  point  is  not  covered  by 
authority,  but  it  is  established  in  Gordon  v.  Vestry  of 
St.  Mary  Abbott's,  Kensington,  [1894]  2  Q.  B.  742. 
^at  it  is  not  enough  to  come  to  the  court  and  say 
'*  We  take  a  part  of  the  house  and  no  more,  and  there 
is  an  end  of  it."  The  premises  in  their  present  con- 
dition are  barely  large  enough  for  business  purposes* 
and  if  they  are  further  diminished  by  cutting  off  the 
whole  frontage  as  proposed,  the  shops  and  houses 
would  be  practically  unfit  for  business  or  any  other 
purpose. 

J.  G.  Butcher,  Q.O.,  and  0.  E.  AUan,  for  the 
defendants. — Under  Michael  Angelo  Taylor's  Act  the 
vestry  can  only  adjudse  so  much  and  take  so  much 
as  is  bond  fide  required  for  the  improvements :  ThonMS 
V.  T)aw\  Gard  v.  Commissioners  of  Sewers,  28  Oh.  Div. 
486,  at  pp.  494, 608, 612;  Teuliere  v.  Vestry  of  St.  Mary 
Abbott^s,  Kensington,  30  Ch.  Div.  642,  at  p.  644;  34  W.  B. 
.Dig.  102,  where  the  vestry  was  restrained  from  taking 
the  whole ;  tiiis  proposition  is  supported  in  logic  by 
the  converse  view  expressed  in  Aldis  v.  Corporation  of 
City  of  London,  47  W.  B.  614,  [1899]  2  Ch.  169.  The 
vestry  cannot  be  hit  both  ways,  and  to  have  adjudi- 
cated tiiat  the  whole  was  necessary,  as  the  plaintiff 
says  that  the  vestry  should  have  done,  would  have 
been  idtra  vires.  The  same  principles  are  expressed 
in  Gordon  v.  Vestry  of  St.  Mary  Al^Ms,  Kensington; 
it  is  only  the  dicta  of  a  Divisional  Court  on  an  in- 
terlocutory apiJication  which  in  that  case  are  dted 
against  us.  (Miction  73  of  the  Metropolis  Manage- 
ment Act  of  1862  (25  &  26  Vict  c.  102)  is  to  be 
read  with  the  Act  of  1866  (18  ft  19  Vict.  c.  120), 
section  68  of  which  is  applicable  under  the  Act  of 
1862.  Even  if  the  defenduits  are  wrong  in  this 
ftemerU  proposition  of  law,  there  must  be  a  distinc- 
tion made  between  houses  that  are  standing  and 
not  likely  to  come  down,  and  houses  that  neces- 
sarily or  probably  will  come  down.  It  is  dear  that 
in  May,  1899,  the  negotiations  were  taking  place 
on  the  footing  that  they  were  to  come  down ;  the 
plaintiff  has  kept  them  up  to  force  the  hands  of  the 
vestry  and  is  maid  fide  miJdng  a  daim  in  order  to 
obtain  excessive  compensation.    He  did  not  require 


Vol  XLBL       tffof.B^iM.^       THE  WEEKLY  REPORTER. 


High  Coitbt. 


GiBBOXr  V.  YB8TBY  OF  THS  PABISH  07  PADDIHOTON. 


High  Ooitbt. 


the  TMtiy  to  take  the  whole  until  the  iasne  of  the 
writ  and  statement  of  olaim,  and  thiB  was  too  late : 
per  Kay,  J.,  in  Lynch  t.  CommiasionerB  of  SewerSy 
34  W.  R.  226,  32  Ch.  D.  72,  at  p.  78.  The  evidence 
bI&ows  that  the  frontages  oonld  have  been  palled  down 
-without  endangering  the  whole:  Femley  v.  lAmehouea 
Board  of  Worka,  43  SoiJGnx>BS'  Jottbkal,  332,  64 
J.  P.  328,  47  W.  R.  Dig.  130. 


Jenkins,  Q.C»,  in  reply. 


Our.  adv,  vult. 


STiBLiNa,  J.,  described  the  facts  of  the  case  snb- 
atantiaUy  as  above,  and  said  that  practioidly  the 
defendant  vestry  desured  to  take  between  a  third  and 
a  qnarterof  the  plaintiff's  property.  After  stating 
that  in  his  opinion  the  parties  had  very  wisely  not 
desired  to  reiy  on  an  objection  raised  late  in  the  trial 
as  to  the  strict  form  of  the  adjudication,  his  lordship 
oontinued : 

This  case  raises  a  question  of  very  consider- 
able difiBoulty  which  is  only  partially  covered  by 
authority,  it  hai^been  touched  upon  in  many  cases, 
but  has  only  been  dealt  with  spedficiJIy  in  one  to 
which  I  will  presently  call  attention.  The  difficulty 
arises  in  this  way,  that  Michael  Angelo  Taylor's  Act 
differs  from  the  Lands  Clauses  (x)nsolidation  Act, 
1845,  with  which  we  are  more  familiar,  inasmuch  as  it 
does  not  contain  any  provision  equivalent  to  that  in 
the  latter  Act  that  the  promoters  of  an  undertaking 
desiring  to  take  part  of  a  house  shall  take  the  whole 
if  the  owner  be  ready  and  willing  to  sell  the  whole. 
The  material  portions  of  the  Act  are  sections  80  and 
82.  [His  lordship  read  section  80  of  the  Act,  and 
continued:]  It  will  be  observed  that  in  the  first 
portion  of  this  section  which  I  have  read,  the  Act 
speaks  of  "  houses,  walls,  buildings,  lands,  tenements, 
and  hereditaments,  or  any  ]^art  thereof,"  but  in  the  re- 
mainder of  that  section  and  in  section  82,  which  confers 
oompulsory  powers,  the  language  simply  is  '*  to  pur- 
ohase  such  houses,  lands,  tenements,  and  heredita- 
ments." Under  these  circumstances  the  question  arose 
as  to  whether  the  local  authority  authorized  to  act  under 
this  section  could  compulsorily  take  part  of  a  house. 
After  being  mooted  in  many  cases  the  question  came 
to  be  considered  by  a  Divisional  Court  of  the  Queen's 
Bench  Division  in  Gordon  v.  Veatry  of  8t  Mary 
Ahbotes,  KeMingUm,  [1894]  2  Q.  B.  742,  and  the 
decision  of  that  court  is  binding  on  me.  It  was 
decided  in  that  case  that  where  the  authority  having 
control  of  the  streets  in  a  metropolitan  distiict  hond 
fide  adjudge  that  part  of  a  house  or  building  obstructs 
or  prevents  the  widening  of  a  street,  sections  80  and 
82  of  Michael  Angelo  Taylor's  Act  give  such  authority 
power,  under  some  circumstances,  to  purchase  and 
take  compulsorily  such  part  from  the  owner,  and  he 
cannot  require  tiiem  to  take  the  whole  house  or 
building,  though  he  be  able  and  willing  to  sell  and 
convey  the  whole  to  them.  There  the  case  came 
before  the  court,  as  here,  upon  an  interlocutory 
application  for  an  injunction,  and  the  court  decided 
that  there  was  jurisoiction  to  take  part  of  a  house 
under  certain  circumstances.  The  rewons  were  given 
by  both  the  learned  judges  who  formed  the  court, 
and  a  few  words  from  ihe  judgment  of  Collins,  J., 
will  show  how  it  was  put.  [His  lordship  read 
from  the  said  judgment  at  p.  752,  from  the  words 
"  The  construction  which  has  been  put  upon  section 
80"  to  the  words  "so  carried  on  in  section  82."] 
The  court,  having  arrived  at  that  conclusion,  refused 
to  grant  an  injunction,  but  they  proceeded  to  express 
the  view  which  they  entertained  of  the  state  of  the  law 
in  a  way  which  it  appears  to  me  I  am  not  at  liberty 
to  disr^^ucd.  It  was  sug^^ested  that,  having  come  to 
that  ccmohudon,  the  logical  result  upon  the  con- 


struction of  the  Act  was  this,  that  the  local  antfaority 
being  at  liberty  to  take  jMurt  of  a  house  was  bound 
under  section  82  to  give  proper  compensation, 
including  (1)  the  value  of  the  piece  of  kind  taken, 
(2)  tiie  sums  necessary  to  be  enended  by  the  owner 
in  order  to  repair  any  dama^  done  to  the  house  by 
the  severance,  and  (3;  any  diminution  in  value  of  the 
portion  left.  That  was  not  the  view,  however,  of  the 
two  learned  judges,  because  they  expressed  the  limita- 
tion which  tney  put  upon  the  words.  [His  lordship 
read  from  the  judgment  of  Cave,  J.,  at  p.  749,  from 
the  words  **  You  may  divide  a  piece  of  land  "  down 
to  "  which  they  are  seeking  to  take,"  and  from  the 
judgment  of  Collins,  J.,  at  p.  754,  from  the  words 
"  It  is  not  enough  to  oust  the  jurisdiction "  down 
to  "  short  of  taking  the  whole."]  As  I  said  before, 
it  is  my  duty  to  give  effect  to  that  exposition  of  the 
law,  and  the  result  of  it  seems  to  be  that  a  limitation 
must  be  placed  on  the  word  "part"  in  the  con- 
struction of  this  section.  If  a  local  authority  desires 
to  tflJce  part  of  a  house  the  portion  taken  must 
be  something  which  can  fairly  be  called  a  part.  If, 
for  instance,  there  is  a  porch,  a  conservatory,  or  a 
cellar  winch  can  be  removed  without  substantially 
destroying  tiie  house  as  a  house,  that  might  be  taken ; 
but  if,  on  tiie  other  hand,  a  substantial  portion  is 
taken,  so  that  the  use  of  the  house  is  substantially 
injured,  and  tiie  house  can  no  longer  be  occupied  and 
enjoyed  as  the  kind  of  building  it  was  before,  then  it 
seems  to  me  that  it  is  laid  down  that  the  whole  must 
be  taken.  Applying  tins  to  the  present  case,  it  seems 
to  me  that  even  if  the  owner  rebuilds  the  front  wall 
the  shops  will  be  substantially  reduced  in  size,  and 
the  houses  will  no  longer  be  so  convenient  nor  be 
capable  of  being  used  for  the  same  purposes  as  before. 
In  my  judgment  the  plaintiff  is  here  entiUed  to  say 
that  the  vestry  must  take  the  whole  of  the  houses  in 
question. 

But  it  was  contended  that  the  plaintiff  had  lost 
his  right  to  do  so  by  reason  of  what  had  passed 
between  him  and  the  vestry.  No  doubt  there  were 
negotiations  and  the  plaintiff  had  contemplated 
puUing  the  houses  down  at  sOkne  date  or  other  and 
rebuilding  them,  as  it  was  said  a  prudent  person  with 
capital  would  do.  But  as  regards  the  negotiations,  it 
seems,  upon  the  evidence,  that  the  plaintiff  was  willing 
to  seU  a  portion  on  certain  terms  wmch  were  not  acceded 
to,  and  he  then  said  that  he  would  fall  back  upon  his 
legal  right,  which  is  what  I  have  explained.  As  to 
his  intention  to  rebuild,  I  have  no  doubt  that  he 
contemplated  doing  so  at  some  time  earlier  or  later ; 
but  if  according  to  the  law  of  this  country  an  owner 
is  at  liberty  to  deal  with  his  propertv  st  whatever 
time  he  finds  most  convenient,  and  if  a  vestry,  for 
their  own  purposes,  desires  to  anticipate  the  period  at 
which  the  owner  is  willing  to  do  that,  they  must 
follow  the  course  pointed  out  by  the  law.  The 
plaintiff  is  entitled  m  this  case  to  compel  the  vestry 
to  take  the  whole  of  the  houses,  and  tbere  must  be 
an  injunction  in  the  terms  asked  for.  I  think  that  in 
such  a  case  as  tiiis  a  vestry  is  in  a  very  difficult 
position  in  the  present  state  of  the  decisions.  My 
sympathies  are  with  the  vestry  and  the  ratepayers, 
but  this  is  simply  a  question  of  legal  right,  and  the 
costs  must  follow  the  event. 

Solicitors,  J.  Emeat  Moore  ;  J.  H.  Hortin, 
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Chan.  DiT.  I 
Stirling,  J.  ) 

THSLLT7SS0N  V.  LiDDABD.  (a.) 
Vendor  and  purcJiaser— Conveyance— Expressed  grant 
of  fee — Leasehold  title  in  equity — Conveyancing  and 
Law  of  Property  Act,  1881  (44  cfe  45    Vict.  c.  41), 
s.  eS^Merger.  ' 

The  question  whether  the  merger  of  an  equitable  interest 
has  taken  place  is  one  of  intention. 

Where  the  grantor  purports  to  convey  in  fee  by  way  of 
mortgage,  but  has  only  in  equity  a  leanhold  interest  in 
the  property,  such  interest  passes  to  the  grantee  under 
section  63  of  the  Conveyancing  Act,  1881. 

Action. 

The  substantial  question  in  the  aotion  was  what 
were  the  respective  rights  and  interests  of  the  plain- 
tiff and  the  defendant  respeotiTi^y  in  and  to  six 
houses,  Nos.  1  to  6,  Pepys-road,  Baynes  Park,  and 
three  houses,  Nos.  1  to  3,  Worple-road,  Baynes  Park. 

Both  sets  of  houses  formed  the  subject  of  a  com- 
plicated series  of  transactions  between  William  Went, 
a  builder,  and  Henry  George  Heather,  a  solicitor, 
now  deceased. 

By  an  indenture  dated  the  12th  of  NoTcmber,  1891, 
the  sites  of  all  these  houses  were  conveyed  to  Heather 
in  fee. 

By  six  leases,  two  dated  the  6th  of  February,  1893, 
two  the  2l8t  of  February,  1893,  and  two  the  14th  of 
March,  1893,  Heather  demised  the  houses  in  Pepys- 
road  to  Went,  each  for  a  term  of  ninety-nine  years 
from  the  25th  of  March,  1892,  at  the  respective  rents 
and  subject  to  the  conditions  and  covenants  thereof 
reserved  and  therein  contained. 

By  six  several  indentures  of  mortgage,  two  bearing 
date  the  6th  of  February,  1893,  two  the  21st  of 
February,  1893,  and  two  the  14th  of  March,  1893, 
Went  sub-demised  each  of  the  houses  in  Pepys-road 
to  Heather  for  the  term  of  ninety-nine  years  less  the 
last  day  thereof  by  way  of  mortgage  to  secure  a  sum 
of  £575. 

By  a  deed  dated  l^e  4th  of  April,  1893,  after  re- 
citing to  the  effect  that  Heather  was  seised  in  fee 
simple  of  all  the  houses  in  Pepys-road  subject  to 
the  indentures  of  lease  in  favour  of  Went,  and  that 
Heather  had  agreed  to  sell  to  Went  the  hereditaments 
subject  to  the  leases  at  the  price  of  £1,482  Is.  3d., 
it  was  witnessed  that  Heather  in  consideration  of  that 
sum  (of  which  the  receipt  was  acknowledged)  con- 
veyed the  houses,  together  with  the  rents  reserved  by 
the  leases  and  the  benefit  of  the  covenants  and 
conditions  therein  respectively  contained,  to  Went  in 
fee  subject  to  the  respective  leases  and  the  terms  of 
years  thereby  respectively  created. 

By  an  indenture  dated  the  6th  of  April,  1893,  after 
redting  to  the  effact  that  Went  was  seised  in  fee  of 
the  six  houses  in  Pepys-road,  subject  to  the  several 
indentures  of  lease  whereby  the  same  were  respectively 
demised  to  Went  for  the  terms  of  years  therein 
specified,  and  that  Went  had  agreed  to  sell  to  the 
plaintifiis  the  houses  subject  to  the  leases  at  the  price 
of  £1,675  7s.  6d.,  it  was  witnessed  that  in  con- 
sideration of  that  sum  (of  which  the  receipt  by  Went 
Was  acknowledged)  Went  conveyed  the  houses,  to- 
gether with  the  rents  reserved  by  the  leases  and  the 
benefit  of  the  covenants  and  conditions  therein 
aontained,  to  the  plaintiffs  in  fee  subject  to  the  leases 
and  the  terms  of  years  thereby  respectively  created. 

By  three  several  indentures  dated  the  4th  of  July, 
1893,  Heather  demised  the  three  houses  in  Worple- 
road  to  Went  for  a  term  of  ninety-nine  years  from 
the  25th  of  March,  1892,  at  the  rent  and  subject  to 

(a.)  Beported  by  Paxtl  Stbiokland,  Esq.,  Banister- 
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oovenaats  and  conditions  thereby  reserved  and  there- 
in contained. 

By  three  several  indentures  bearing  the  same  d%te 
Went  sub-demised  each  of  these  houies  to  Heather 
for  the  term  of  ninety-nine  years  less  the  last  day  by 
way  of  mortgage  to  secure  a  sum  of  £575. 

By  two  several  indentures  dated  the  12th  of  July, 
1893,  Went  assigned  to  Heather  the  equity  of 
redemption  in  all  these  houses.  Both  deeds  were  in 
the  same  form.  The  recitals  were  first  of  all  of  the 
leases,  then  of  the  indentures  of  mortgage,  and  then 
it  was  also  redted  that  the  several  respective  sums 
mentioned  in  the  second  column  of  the  second  schedule 
still  remained  due  and  owing  on  the  securi^  of 
the  mortgages,  and  that  Went  had  agreed  to 
sell  to  Ueather  the  premises  comprised  in  the 
indentures  of  lease  for  the  unexpired  residue 
of  the  term  of  ninety-nine  years  subject  to  the  rents 
and  covenants  and  conditions  therein  reserved  and 
contained  and  subject  also  to  the  indentures  of 
mortgage  of  the  principal  sums  secured  thereunder  at 
the  price  of  £300.  It  was  witnessed  that  in  con- 
sideration of  the  sum  of  £300  Went,  as  beneficial 
owner,  assigned  to  Heather  the  messuages  and  the 
hereditaments  described  in  the  first  column  of  the 
schedule  thereto  and  all  other  (if  any)  hereditaments 
comprised  in  the  several  indentures  of  lease  "  to  hold 
the  same  unto  the  said  Henry  George  Header  for  all 
the  residue  now  unexpired  of  the  said  terms  of 
ninety-nine  years  subject  to  the  rent  reserved  by  the 
said  several  indentures  of  lease  and  the  covenants  and 
conditionsinthe  same  indentures  contained  thenceforth 
on  the  part  of  the  lessee  to  be  observed  and  performed, 
and  subject  also  to  the  several  indentures  of  mort- 
gage and  the  six  several  principal  sums  of  £575  secured 
thereunder,  and  all  interest  henceforth  to  become  due 
in  respect  of  the  same."  Then  it  was  provided  that 
Heather  covenanted  with  Went,  that  he.  Heather, 
'*  will,  during  the  residue  of  the  said  term,  pay  the 
rents  respectively  reserved  by  the  said  indenture  of 
lease,  and  observe  and  perform  the  covenants  and 
conditions  therein  contained,  and  which  henceforth 
on  the  lessee's  part  ought  to  be  observed  and  per- 
formed, and  will  keep  indemnified  the  said  William 
Went  and  his  estate  and  effects  from  and  against  all 
claims  and  demands  on  account  of  the  same,  and  also 
in  respect  of  the  said  six  several  indentures  of  mort- 
gage, and  the  several  principal  sums  due  thereunder, 
and  all  interest  henceforth  to  become  due  in  respect 
of  the  same." 

By  an  indenture  dated  the  20th  of  July,  1893  (pre- 
cisely similar  in  form  to  that  of  the  4th  of  April, 
1893),  Heather,  in  consideration  of  £669  Us.  9d.  (for 
which  receipt  was  acknowledged),  conveyed  to  Went 
in  fee  the  three  houses  in  Worple-road  subject  to 
and  with  the  benefit  of  the  three  leases  thereof  in  a 
similar  way  to  which  the  conveyance  of  the  4th  of 
April,  1893,  was  expressed. 

By  an  indenture  dated  the  29th  of  July,  1893  (pre- 
cisely similar  in  form  to  that  of  the  6th  of  April, 
1893),  Went,  in  consideration  of  £756  I83.  6d.,  con- 
veyed to  the  plaintiffs  in  fee  the  three  houses  in 
Worple-road  subject  to  and  with  the  benefit  of  the 
three  leases  thereof. 

The  Oonveyandng  Act,  1881,  s.  63,  provides:  (1) 
Every  conveyance  shflJl,  by  virtue  of  this  Act,  be 
effectual  to  pass  all  the  estate,  right,  title,  interest, 
daim,  and  demand  which  the  conveying  parties 
respectively  have  in,  to,  or  on  the  property  conveyed, 
or  expressed  or  intended  so  to  be,  or  which  they 
respectively  have  power  to  convey  in,  to,  or  on  the 
same.  (2)  This  section  applies  only  if  and  as  far  as  a 
contrary  intention  is  not  expressed  in  the  conveyance, 
and  shall  have  effect  subject  to  the  terms  of  Uie 
conveyance  and  to  the  provisions  therein  contained. 
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BtOcher,  Q.G.,  and  Waggett,  for  the  plaintiff. 
Upjohn,  Q.C,  and  Oaraont  for  the  defendant. 

SxiBLiNa,  J.,  after  stating  the  facts,  oontinued : 
The  plaintiffii  thus  aoqnired  a  title  to  all  the  nine 
houses  subject  to  and  with  the  benefit  of  the  several 
leases  which  had  been  granted  to  Went.  The  defen- 
dant's title  rests  on  an  indenture  dated  20th  of 
December,  1894,  whereby  Heather  purported  to  convey 
all  the  nine  houses  to  the  defendant  in  fee  by  way  of 
mortgage  to  secure  £2,600  and  interest.  It  was  ad- 
mitted at  the  trial  by  the  plaintiffs  that  the  defendant 
acquired  her  title  without  notice  of  their  title. 
It  was  admitted  at  the  trial  by  the  defendant  that 
she  cannot  under  the  deed  of  the  20th  of  December, 
1894,  daim  a  title  to  the  fee  simple  of  tiie  property ; 
but  she  insists  that  under  section  63  of  the  Con- 
veyancing Act,  1881,  there  passed  to  her  whatever 
estate,  right,  or  interest  Heather  had  in  the  property 
at  the  date  of  the  deed.  I  think  this  contention  is 
well  founded,  and  the  question  is  whether  he  had  any 
estate,  right,  or  interest  therein  at  that  time. 

The  case  is  somewhat  simpler  as  regards  the  Pepys- 
road  property  than  as  regards  Worple-road,  and  I 
bemn  with  the  former. 

On  the  4th  of  April,  1893,  Heather  was  entitled  to 
the  Pepys-road  houses  for  terms  of  ninety-nine  years 
less  one  day  by  way  of  mortgage.  Went  was  entitled 
to  the  same  houses  for  terms  of  ninety-nine  years, 
subject  to  Heather's  mortgage,  and  Heather  was 
entitled  to  the  reversion  in  fee  expectant  on  the 
determination  of  the  terms  of  ninety-nine  years.  On 
that  day  he  conveyed  his  reversions  to  Went,  and  I 
assume  (without  deciding)  that  the  terms  of  ninety- 
nine  years  vested  in  Went  merged  in  the  reversions, 
but  Heather's  sub-terms  of  ninety-nine  years  (less 
one  day)  and  his  rights  as  mortgagee  remained 
unaffected.  On  the  6th  of  April,  1893,  Went  con- 
veyed the  six  houses  subject  to  and  with  the 
baiefits  of  the  terms,  to  the  plaintiffs.  That  con- 
veyance could  not  and  did  not  affect  the  position  of 
Heather. 

On  the  12th  of  July,  1893,  Went  assigns  the  equity 
of  redemption  in  the  terms  of  ninety-nine  years  to 
Heather.  At  that  time  Heather  had  parted  with  Ida 
reversion  in  fee  and  had  only  a  limited  interest  in  the 
property.  According  to  the  ordinary  presumption  in 
equity  as  regards  his  mortgagee,  that  mortgage  would 
be  k^t  on  foot  for  his  ben^t.  As  regards  his  position 
at  law  he  still  held  the  terms  of  ninety-nine  years 
less  one  day.  These  interests  were  unaffected  by 
anything  which  happened  subsequently  and,  as  it 
appears  to  me,  pass€d  to  the  defendant  by  ^e  con- 
vmmoe  of  the  20th  of  December,  1894. 

The  case  as  to  the  Worple-road  houses  stands  some- 
what differently. 

On  the  12th  of  July,  1893,  Heather  was  entitled  to 
these  houses  for  terms  of  ninety-nine  years  less  one 
day  by  way  of  mortgage.  Went  was  entitled  for 
terms  of  ninety-nine  years  subject  to  the  mortgage  in 
favour  of  Heather,  and  Heather  was  entitled  to  the 
reversion  in  fee  expectant  on  the  determination  of  the 
terms  of  ninety-nine  years.  On  that  day  Went 
conveyed  the  houses  to  Heather  for  all  the 
residue  unexpired  of  the  terms  of  ninety-nine 
years.  It  ^  is  said  that  Heath^s  sub-terms 
of  ninety-nine  years  less  one  day  mereed  in 
these  terms  of  ninety-nine  years  ana  that 
the  latter  merged  in  the  fee,  of  which  Heather  ihxm 
became  owner;  and  that  this  bemg  so,  there  is  no 
presumption  in  equity  that  the  mortgage  was  intended 
to  be  kept  on  foot.  He  afterwards,  on  the  20th  of 
July,  conveyed  to  Went  in  fee  subject  to  and  witii 
the  benefit  of  the  several  indentures  of  lease ;  but  it  is 
said  that  the  leasee  were  then  gone,  and  that  as  Went 


could  not  get  the  benefit  stipulated  for,  so  he  was 
exempted  m>m  the  burden  of  those  leases,  and 
acquired  by  his  covenant  a  fee  simple  in  possession. 
In  like  manner  when  on  the  29th  of  July,  Went 
conveyed  to  the  plaintiffs  in  fee  subject  to  and  with  the 
benefit  of  the  leases  the  plaintiffs  acquired  a  fee  simple 
in  possession  and  not  a  reversion.  If  this  reasoning 
be  sound  the  plaintiffs  will  have  acquired  a  benefit  for 
which  they  did  not  bargain.  The  conv^ance  to  them 
purports  to  be  a  conveyance  of  a  reversion  expectant 
on  the  determination  of  certain  terms,  not  of  a  fee 
simple  in  possession.  The  contract  as  recited  in  the 
conveyance  is  for  the  purchase  of  hereditaments 
subject  to  leases.  The  entries  in  Heather's  books, 
put  in  evidence  by  the  plaintiffs  themselves,  show 
that  the  purchase-money  was  paid  for  ground-rents. 
The  sum  of  £575  was  advanced  on  the  lease  of  each  of 
the  three  houses,  for  the  reversion  of  the  three  only 
£669  lis.  9d.  was  paid.  This  appears  to  show  that 
the  value  of  the  leases  was  substantial ;  and  certsinly 
it  cannot  be  assumed  that  the  price  paid  for  the 
reversion  expectant  thereon  was  an  adequate  price  for 
the  fee  simple  in  possession.  The  foundation  of  the 
ar^ment  for  the  defendant  is  the  deed  of  the  12  th  of 
Jmy,  1893.  Now,  that  deed  affords  strong  intrinsic 
evidence  of  an  intention  on  the  part  both  of  Heather 
and  of  Went  that  the  terms  of  ninety-nine  years 
and  the  mortgage  should  remain  on  foot.  If  that 
was  not  so  why  should  Heather  covenant  to 
indemnify  Went  against  the  rent  and  covenants  in  the 
leases  and  the  principal  and  interest  secured  by  the 
mortgage  P 

I  shall  assume  that  the  existence  of  such  an 
intention  would  not  be  sufficient  to  prevent  a  merger 
according  to  the  rules  of  the  common  law ;  the  nms, 
however,  of  equity  are  different,  and  section  25  (4)  of 
the  Judicature  Act,  1873,  provides  that  "  there  shall 
not  ...  be  any  merger  by  operation  of  law  only  of 
any  estate,  the  beneficial  interest  in  which  would  not 
be  deemed  to  be  merged  or  extinguished  in  equity." 

In  Hopkins  v.  Hopkina,  1  Atk.  581,  at  p.  592,  the 
rule  as  to  merger  of  purely  equitable  interests  is  there 
laid  down :  '*  In  the  cases  of  merger  there  are  many 
instances  where  there  would  be  mergers  of  legal 
estates,  and  yet  courts  of  equity  have  never  sufferod 
mergers  of  trusts  where  the  legal  estate  continued  in 
the  trustees,  but  have  been  against  the  merger  if  the 
justice  of  the  case  required  it."  In  a  long  line  of 
subsequent  cases  recently  recognijEed  and  folK>wed  by 
the  House  of  Lords  in  Thome  v.  Ocmn,  [1895]  A.  Cf. 
11,  43  W.  B.  Dig.  121,  it  has  been  established  that  the 
question  whether  two  equitable  interests  are  merged 
or  not  is  one  of  intention.  It  is  contended  that  the 
like  rule  applies  where  a  merger  of  legal  estates  has 
actually  taken  place.  The  subject  was  much  considered 
by  Eindersley,  Y.O.,  in  Brandon  v.  Btxmdon,  9  W.  B. 
825,  31  L.  J.  Ch.  47.  The  decision  appears  to  rest  on 
the  ground  that  there  had  been  a  course  of  dealing 
between  the  parties  which  rendered  it  inequitable  that 
the  legal  merger  should  be  set  up. 

The  case  of  8now  v.  BoycoU,  40  W.  B.  603,  [1892] 
3  Gn.  110,  is  an  authority  that  intention  alone  is  now 
sufficient  to  prevent  a  merger  at  law  where  there 
would  be  none  in  equity. 

In  the  present  case,  as  I  have  said,  the  deed  of  the 
12th  of  July,  1893,  affords  evidence  of  an  intention  that 
the  terms  of  ninety-nine  years  should  remain  in 
existence,  but  there  is  also  evidence  of  much  more 
than  that.  On  the  20th  of  July,  1893,  Heather 
conveys  the  property  to  Went  subject  to  and  with  the 
benefit  of  the  leases.  That  conveyance,  if  it  had  been 
executed  by  Went,  might  have  operated  at  law  as  a 
fresh  demise  to  Heather  on  the  tenns  of  the  old  leases 
in  accordance  with  the  principles  laid  down  in 
Doe  V.  Locky  2  A.  &  E.  705,  and  Wickham  v.  Haufker,  7 
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M.  ft  W«  63,  and  although  in  the  absence  of  suoh 
execution  it  cannot  have  that  eSoot  it  may  be  used  as 
evidence  of  an  agreement  on  his  part  to  make  such  a 
redemise.  At  all  events  this  deed  of  the  20th  of  Julv 
contains  a  recital  of  an  agreement  by  Heather  to  seU 
subject  to  the  leases,  and  when  read  in  conjunction 
with  the  deed  of  the  12th  of  July,  seems  to  me  to 
establish  that  Heather  and  Went  dealt  with  one 
another  on  the  footing  that  the  leases  were  or  were  to 
be  deemed  to  be  in  existence.  This  being  so  I  think 
it  would  be  inequitable  to  allow  Went  to  treat  those 
leases  as  at  an  end,  and  as  tiie  plaintiffs  purchased 
from  Went  expressly  subject  to  the  leases  (hey  are  in 
no  better  position. 

It  is  said,  and  with  truth,  that  both  Went  and  the 
plaintiffs  took,  not  merely  subject  to  the  leases,  but 
with  the  benefit  of  them ;  and  it  is  further  said  that, 
inasmuch  as  the  leases  are,  as  I  assume,  merged  at 
law,  the  plaintiffs  do  not  find  themselves  in  the  posi- 
tion which  they  bargained  for.  Now,  prior  to  the 
Judicature  Act,  1873,  Heather  could  only  have  estab- 
lished his  rights  in  a  court  of  equity,  and,  on  seeking 
the  aid  of  such  a  court  with  the  object  of  having  the 
leases  treated  as  still  subsisting,  he  must,  as  the  price 
for  obtaining  relief,  have  submitted  to  such  equitable 
terms  as  the  court  saw  fit  to  impose,  and  these  would 
have  included  the  acceptance  oy  him  of  legal  leases 
on  the  same  terms  as  the  old.  Since  the  Judicature 
Act,  1873,  any  judge  of  every  court  is  bound  to  give 
effect  to  every  equitable  estate  or  right  (section  24, 
sub-section  2).  In  my  judgment  Heather  had,  under 
the  law  as  it  stood  prior  to  the  Judicature  Act,  1873, 
an  equitable  interest  in  the  Worple-road  propertv, 
subject  to  the  condition  of  accepting  a  proper  lease  in 
the  way  I  have  stated.  That  interest  appeals  to  me 
to  have  passed  to  the  defendant  by  tiie  conveyance  of 
the  20th  of  December,  1894.  I  also  think  that  Heather 
had  a  similar  interest  in  the  Pepys-road  property. 

The  defendant  at  the  bar  expressed  her  willingness 
to  accept  from  the  pLuntiffB  legal  leases  of  the  three 
houses  on  the  same  terms  as  the  old;  under  these 
droumstances  it  becomes  unnecessary  for  me  to  con- 
sider how  the  new  rule  under  the  Judicature  Act  is  to 
be  worked  out. 

Solicitors,  Chiding  A  Hargrove  ;  Harduiy,  Bhoda,  A 
Eardisty, 
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Buckley,  J.  j  ^"^^  26 ;  Aug.  3,  1900. 

PbLHAK  CLnfTON  V.  DXJKE  OF  NlSWOASTLB.  (a.) 

WiU — ConstrucUon — Estate  in  special  tail— lasue— Male 

deaeendanta—Oi/t  to  A,  if  he  marries  a  gentlewoman 

and  has  issue  male,  to  such  issue  male  and  their  male 

descendants, 

**  Issue  "  is  prim&  fade  a  word  of  limitation  equiva- 
lent to  heirs  of  the  body,  and  not  a  word  of  purchase  in 
limitations  of  real  esUUe, 

The  effect  of  limitations  of  real  estate  to  A.  if  he 
marries  a  fit  and  worthy  gentlewoman  and  has  issue 
male,  to  auch  issue  male  and  their  male  descendants,  in 
failure  of  which  then  over,  is  to  give  A.  an  estate  in 
special  tail  male* 

Page  V.  Hay  ward,  2  8alk.  570,  applied. 

Action. 

Henry  Pelham,  fourth  Duke  of  Newcastle,  by  the 
fifth  codicil,  dated  the  14th  of  August,  1846,  to  his 
will,  dated  the  31st  of  January,  1814,  willed  and 
bequeathed  to  his  son,  Lord  Charles  Pelham  Pelham 

(a.)  Beported  by  J.  F.  Walet,  Esq.,  Banister-at- 
Law. 


Clinton,  certain  estates,  and  after  providing  that  his 
eldest  son,  the  Earl  of  Lincoln,  might  purchase  and 
redeem  those  estates  for  certain  sums  of  money,  the 
testator  continued  as  foUovra :  "  The  proceeds  to  go 
with  the  limitations  of  this  will— that  is  to  say,  to  my 
son  Charles  if  he  marries  a  fit  and  worthy  gentle- 
woman  and  has  issue  male,  to  such  issue  male  and 
their  male  descendants,  in  failure  of  which"  then 
over. 

At  the  date  of  that  codicil   Lord   Charles   was 
unmarried.    On  the  lOUi  of  August,  1848,  he  married 
Elizabeth  Qrant. 
On  the  12th  of  January,  1851,  the  testator  died. 
On  the  14th  of  December,  1894,  Lord  Charles  died. 
The  plaintiff  in  the  present  action  was  the  eldest, 
son  of  the  marriage  of  Lord  Charles  with  Elizabeth 
Ghrant. 

The  action  came  on  under  an  order  dated  the  18th 
of  June,  1900,  made  upon  the  application  of  the 
defendant,  Duke  of  Newcastle,  and  upon  an 
admission  by  him  of  the  marriage,  and  that  Elizabeth 
Grant  was  a  fit  and  worthy  genUewoman,  and  that 
i^e  plaintiff  was  the  eldest  son  of  the  marriage,  and 
that  Lord  Charles  died  as  above  stated,  for  the  deter- 
mination of  the  point  of  law  whether  upon  the  true 
construction  of  &e  fifth  codicil  the  same  codicil  con- 
ferred on  Lord  Charles  a  mere  life  estate  or  an  estate 
in  tail  male,  or  in  t^,  or  an  estate  in  fee  simple. 
Bwinfen  Eady,  Q.O.,  said Feteraon,  for  the  plaintiff. 
Haldane,  Q,G,y  Vaughan  Hawkina,  Ingle  Joyce,  and 
Benn,  for  the  defendant. 

Auff.  3. — BuOKLEY,  J.,  after  statinff  the  facts,  said : 
The^aintiff  says  that  the  fifth  codidl  conferred  a 
mere  life  estate  on  Lord  Charles.    The  defendant 
disputes  that.    First,  as  to  some  things  which,  I 
think,  are  plain.    The  form  of  the  gift  is  in  the  first 
place  to  Charles  in  such  terms  as  would,  if  there  were 
notiiinff  more,  give  him  the  fee  simple,  but  the  words 
which  direct  that  the  proceeds,  if  the  Earl  of  Lincoln 
purchases,  are  "  to  go  with  the  limitations  of  this 
will  *'  make  it  plain  that   whether  the  estates    are 
purchased  or  not  the  estates  or  their  proceeds  are  to 
go  on  the  limitations  which  are  expressed  with  regard 
to  the  proceeds.    Secondly,  as  regards  these  limita- 
tions, I  think  it  is  dear  that  the  words  are  to  be  read 
as  if  a  comma  or  the  word  '*  and  "  were  inserted  next 
after  the  word  **  Charles,"  so  that  the  limitations  will 
be  ''to  my  son  Charles,  and  if  he  marries,"  &c.,  to 
such  issue  male.  Thirdly,  I  thick  that  the  words  "  and 
has  issue  male  "  mean  "  and  has  issue  male  by  a  fit 
and  worthy  gentlewoman."    And,  fourthly,  I  think 
that  the  wor£  "  if  he  marries,"  &c.,  are  not  words  of 
condition,  but  words  limiting  or  defioing  the  issue 
male  whom  the  testator  calls  * '  such  issue  male."    To 
express  these  last  three  points  concisely,  I  think  the 
meaning  of  the  words  is  the  same  as  if  the  testator 
had  said,  "  to  my  son  Charles,  and  such  issue  male  as 
he  may  have   uj  marriage  with  a -fit  and  worthy 
genUewoman,  and  their  male  descendants,  in  failure 
of  which"  tiien  over.     The  contention   which  the 
plaintiff  put  forward  was  that  the  rule  in  Shelley^ a 
case  has  no  application  to  these  limitations,  for  that 
upon  authorities  to  which  he  referred  the  rule  is  that 
ix  to  the  words  of  limitation  of  the  inheritance  there 
are  superadded  words  of  limitation  which  alter  the 
course  of  descent  the  rule  in  8hdley*a  caae  does  not 
apply,  and  that  in  such  case  the  heirs  take,  not  by 
descent,  but  as  purchasers:   Hamilton  v.    Weat,    10 
Ir.  Eq.  76 ;  Dodda  v.  Dodda,  11  Ir.  Ch.  374,  and  other 
cases  of  that  kind.    It  was  argued  that  in  this  case 
Charles  cannot  take  an  estate  tail,  for  that  the  limita- 
tion is  such  as  tiiat  not  all  but  only  a  selected  class 
of  his  issue  male  are  to  take.    Thus,  for  instance,  if 
C^i^f^af  Tnftrr'***^  a  fit  and  worthy  genUewoman  and 
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had  usue  male,  and  then  married  a  lady  who  did  not 
satisfy  those  words,  and  again  had  issue  male,  the 
latter  dass  of  issue  are  not  to  take  by  yirtne  of  the 
gift.  The  argument  that  this  exception  exists  to  the 
application  ox  the  rule  in  8heUey^$  case  is,  I  think, 
well-founded,  and,  in  fact,  it  was  not  disputed  by  the 
defendant  But  liie  first  answer  given  was  that  the 
rule  in  Shelley's  case  has  nothing  to  do  with  this  case ; 
that  the  effect  of  these  limitations  is  to  give  to  Charles 
an  estate  in  special  tail  male.  For  that  proposition 
reliance  was  plaoed  upon  P€tge  v.  Hayvmrdy  2  Salk.  570, 
and  more  fully  reported  in  Piggott  on  Becoveriee  176. 
There  Nicholas  Searle  by  his  will  devised  to  his 
niece,  Mary  Bryent,  and  the  heirs  male  of  her 
body,  upon  condition  and  provided  that  she  inter- 
marry with  and  have  issue  male  by  one  sur- 
named  Searle.  Holt,  C.J.,  held  that  the  estate 
devised  to  Mary  was  a  good  estate  tail,  but  a 
special  entail,  an  estate  to  her  and  the  heirs  male  of 
her  body  begotten  by  a  Searle,  which  is  a  middle 
entail,  not  the  highest  nor  the  least,  for  it  might 
have  been  to  her  and  the  heirs  of  her  body  begotten 
by  J.  Searle,  which  had  been  more  particular;  yet 
this  is  a  good  estate  tail  within  the  statute  de  donis,  for 
it  is  within  the  reason  of  the  statute.  Further,  that 
the  estate  tail  of  Mary  does  not  cease  by  marrying 
one  that  is  not  a  Searle,  for  the  remainder  over  is  in 
default  of  both  conditions,  and  in  the  meantime  it  is 
limited  to  her  and  the  heirs  male  of  her  body,  and  she 
may  survive  the  first  husband  and  marry  a  Searle, 
and  so  there  is  a  possibility  as  Ions  as  she  lives.  As 
to  this  case,  it  was  argued  in  remy  that  what  was 
given  to  Mary  was  an  estate  in  tau  male  followed  by 
a  condition  which  could  be  defeated  by  barring  the 
entail.  But  the  contrary  was  held,  for  the  second 
ruling  of  the  Chief  Justice  was  that  the  words 
"upon  condition,*'  &c.,  though  they  are  express 
words  cf  condition,  shall  be  taken  to  be  a  limitation. 
This,  therefore,  appears  to  me  to  be  a  direct  authority 
that  a  good  estate  in  special  tail  may  be  created  by 
words  of  limitation  to  the  issue  male  of  a  marriage 
with  a  person  of  a  certain  name.  lu  Challis  on  the 
Law  of  Beal  Property  (2nd  ed.},  p.  268,  Page  v. 
HayvHird  is  referred  to  as  an  authority  for  the 
proposition  that  "on  a  gift  to  a  sinp^le  donee  in 
special  tail  the  wife  Tor  husband)  assigned  to  the 
donee  is  not  necessarily  a  specified  individual,  but 
may  be  one  of  a  special  class ;  for  example,  may  be 
any  person  bearing  a  specified  name."  In  Preston 
on  Estates,  vol.  2  of  1827,  at  p.  412,  it  is  stated :  "  An 
estate  tail  special  in  this  particular  ascertains  the 
person  by  whom,  or  on  whose  body,  the  heirs 
inheritable  to  the  entail  shall  be  b^^tten;  thus 
.  .  .  fourthly,  on  the  body  of  any  person  who  is 
not  his  wife,  and  although  she  be  the  mfe  of  another 
man,  and  whether  the  donee  be  a  single  or  a  married 
man ;  or  on  the  body  of  a  person  of  particular  rank, 
as  a  person  of  the  degree  of  peerage ;  or  on  the  body 
of  a  person  beiLg  a  Protestant,  &c.,  or  a  person  who 
shall  have  a  given  portion,  as  £10,000.'^  It  seems 
to  me  that,  without  any  recourse  to  the  rule  in 
Skdley^B  case,  there  is  here  created  (subject  to  some- 
thing which  I  must  say  upon  the  word  "  issue ")  a 
valid  estate  in  special  tail.  As  regards  the  word 
*'  issue,"  it  has  been  said  that  a  devise  to  A.  and  his 
issue  is  the  aptest  way  of  describing  an  estate 
according  to  ihe  btatute:  see  'per  Lord  Thurlow  in 
Hocklty  V.  Mawhey,  1  Ves.  jun.  143.  at  p.  149.  Primd 
fadet  I  think  issue  is  a  word  of  limitation  equivalent 
to  heirs  of  the  body,  and  not  a  word  of  purchase.  In 
Boe  dem.  Dodaon  v.  Qreio,*'  2  Wils.  322,  and  Wilmot  272, 
a  devise  to  my  nephew  Qeorge  to  hold  unto  Greorge 
for  life,  and  after  his  decease  to  the  use  of  the  issue  I 
male  of  his  body  lawfully  to  be  begotten  and  the  I 
hein  male  of  the  body  of  buch  issue  male,  and  for  I 


want  of  such  issue  male  then  to  George,  his  heirs  and 
assigns  for  ever  was  held  to  be  an  estate  tail  in 
(George,  and  Qould,  J.,  said :  "  The  word  issue  is  used 
in  the  statute  de  dome  promiscuously  with  the  word 
heirs.  ^Die  term  issue  comprehends  the  whole  venera- 
tion as  well  as  the  word  heirs,  and  in  my  judgment 
the  word  issue  is  more  properly  in  its  natural  signifi- 
cation a  word  of  lunitation  than  of  purchase."  The 
decision  of  the  House  of  Lords  in  Boddy  v.  Fi^erald, 
6  H.  L.  C.  823,  is  another  authority  directly  in  point 
upon  this  part  of  the  case.  There  was  there  a  gift  over 
<*  in  failure  of  issue,"  and  the  House  held  that  in  such 
a  case  it  is  presumed  that  issue  means  heirs  of  the 
body.  Here  the  gift  over  is  « in  failure  of  which," 
that  is,  '*  in  failure  of  such  issue  male  and  their  male 
descendants."  It  is,  I  think,  therefore  to  be  pre- 
sumed that  the  word  issue  has  been  used  by  the 
testator  as  meaning  «  heirs  of  the  body,"  and  it  is 
for  the  parties  seeking  to  give  it  another  meaning  to 
show  dearly  from  the  context  of  the  will  that  the 
testator  intended  to  give  it  a  different  meaning. 
As  regards  the  meaning  of  the  words  **  male  des- 
cendants," I  may  refer  to  Bemal  v.  fiemoZ,  3  My.  & 
Gr.  559,  at  p.  581.  For  these  reasons  it  seems  to  me 
that,  apart  altogether  from  the  rule  in  Bhdley^e  case, 

1  Bep.  93,  Charles  took  an  estate  in  specSal  tail 
male.  But,  further,  if  the  rule  in  BMley's  case 
has  application,  I  first  observe  that  there  is  here 
no  gift  in  express  terms  to  Charles  of  a  life  estate. 
The  first  gift  in  the  will  to  him  would,  ^thout  more, 
give  him  the  fee  simple.  The  limitations  stated  with 
regard  to  the  proceeds  do  not  express  his  estate  to  be 
a  life  estate,  and  I  apprehend  that  whftt  I  have  to 
look  at  is  to  see  whether  the  testator  did  not  intend 
to  make  the  estate  travel  through  the  defined  class  of 
issue  male  generally.  If  he  did,  then  I  can  only 
give  effect  to  that  intention  by  giving  to  the  ancestor 
an  estate  in  tail ;  otherwise,  as  Lord  Cairns  said  in 
Bawen  v.  Lewia,  9  App.  Cas.  890,  at  p.  907,  33  W.  B. 
Dig.  245,  *<  the  consequence  is  that  the  only  other 
resource  which  you  have  is  to  give  to  the  first  taker 
in  tbe  series  of  issue  an  estate  by  purchase,  in  which 
case  it  will  not  go  through  the  issue  generally,  bat 
only  through  the  descendants  of  that  particular  head 
of  the  issue."  So  here,  if  I  were  to  hold  that  there 
is  not  an  estate  in  special  tail  male  in  Charles,  but 
that  the  first  taker  in  the  series  of  issue  took  by  pur- 
chase, it  would  foUow  that  only  the  descendants  of 
that  particular  head  of  the  issue  would  take,  and  the 
words  **  in  failure  of  which"  would  not  be  satisfied. 
Upon  the  principle,  therefore,  of  Jesson  v.   Wright, 

2  Bli.  1,  and  Van  Grutten  v.  Foxwdl,  46  W.  B.  426, 
[1897]  A.  C.  658,  I  ought  to  say  that  the  rule  in 
Shelley's  case  is  to  be  appUed  so  as  to  give  effect  to  the 
general  intention  of  the  testator  that  the  whole  class 
of  issue  male  by  a  fit  and  worthy  gentlewoman  shall 
be  exhausted  before  the  gift  over  shall  take  effect. 
For  these  reasons  I  hold  that,  on  the  true  construc- 
tion of  the  fifth  codicil.  Lord  Charles  took  not  a  mere 
life  estate,  but  an  estate  in  special  tail  male. 

Solicitors  for  the  plaintiff,  Blair  <&  IF.  B.  Oirling. 
Solicitors  for  the  defendant,  Bichard  Smith  &  Sons, 
for  MarshaUs  <&  Bate,  Bast  Betford. 


(Grantham  and  ChLmeU,  JJ.)  \       ^'^''  ^^  ^^' 
Stokes  v.  Sfsnobb. 
Haydon  and  Akotheb,  Claimants,  (a.) 
Bill  of  sale—Validity— BegistraJtion—Name  of  grantor 
— Bill  of  sale  given  and  registered  in  trw  name — 

(a.)  Beported  by  Sir  Shebston  Baksb,  Bart., 
Barrister-at-Law. 
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High  Oottbt. 


Stokbs  v.  Spenoxb. 


High  (Oottbt. 


Qranior  known  by  assumed  name—Bills  of  Sale  Act, 
1878  (41  &  42  Vid.  c.  31),  s.  10,  stib-sectim  2. 

The  Bills  of  Sale  Act  has  no  provision  tJuit  the  name 
of  the  granior  of  a  hUl  of  sale  should  he  correctly  stated 
in  the  affidavit  filed  on  the  registration  of  the  hill  of 
sale ;  and  therefore,  if  the  grantor  of  a  hill  of  sale,  who 
has  assumed  and  become  known  by  a  name  other  than  his 
oum,  is  described  in  the  bill  of  sale  and  in  the  affidavit 
filed  on  its  registration  by  his  tribe  name  instead  of  the 
name  by  which  he  is  known,  such  registration  is  valid 
in  the  absence  of  an  intention  on  the  part  of  the  grantor 
to  defraud  or  mislead  creditors. 

Appeal  from  Jndge  Stonor  at  Marylebone  County 
Oourt,  in  a  remil^  interpleader  isflue  as  to  the 
validity  of  a  bill  of  sale  and  the  registration  thereof. 

An  unmarried  woman  of  the  name  of  Ott  lived 
for  many  years  with  a  man  named  Spenoer  as  his 
wife.  She  took  the  name  of  Spenoer  and  beoame 
known  as  Mrs.  Spencer,  and  that  name  alone.  In 
1893  Mr.  Spenoer  made  a  settlement  upon  her  and 
her  dhildren  of  a  leasehold  hoose,  and  in  this  settle- 
ment she  was  described  under  her  tme  name  of  Ott 
and  as  a  spinster.  In  1899  certain  proceedings  were 
.  taken  in  the  matter  of  these  trusts  in  an  action  in  the 
Chancery  Division,  and  ultimately  on  her  application 
to  the  court  that  a  certain  part  of  the  tnist  funds 
might  be  applied  in  payment  of  her  debts  incurred 
for  the  maintenance  of  herself  and  her  diildren,  the 
oourt  made  an  order  that  the  trustees  of  the  settle- 
ment should  apply  the  sum  therein  sjpeoified  in  pay- 
ment of  her  debts,  she  undertaking  m  consideration 
of  the  payment  of  her  debts  to  assign  to  the  trustees 
all  her  household  furniture  and  effects  in  her 
residence. 

In  pursuance  of  this  order  of  the  Chancery  Division 
and  of  her  undertaking,  Mrs.  Spenoer  as  beneficial 
owner  made  an  absolute  assignment  by  deed  to  the 
trustees  (the  present  claimants)  of  her  household 
furniture  and  effects,  and  this  assignment  was  duly 
registered  as  a  bill  of  sala  In  all  these  proceedings 
in  the  Chancery  Division,  and  in  the  deed  of  assign- 
ment or  bill  of  sale,  and  the  registration  of  it,  Mrs. 
Spenoer  was  described  in  her  true  name  of  Ott  and  as 
a  spinster,  and  there  was  no  reference  therein  to  the 
name  of  Spencer. 

After  the  bill  of  sale  was  registered  the  judgment 
creditor  (Stokes)  reoovered  a  judgment  against  Mrs. 
Spencer  in  a  county  court.  He  knew  her  by  the 
name  of  Spencer  alone  and  under  that  name  she  con- 
tracted the  debt  with  him  and  in  that  name  he  sued 
her  and  recovered  judgment  against  her.  The  judg- 
ment creditor  under  his  judgment  seized  the  eoods 
and  chattels  comprised  in  the  bill  of  sale,  and  the 
trustees  claimed  the  goods  under  the  bill  of  sale. 

On  the  trial  of  an  interpleader  issue  between  the 
judgment  creditor  and  the  trustees,  an  objection  was 
taken  on  behalf  of  the  judgment  creditor  that  the 
bill  of  sale  was  bad  under  the  Bills  of  Sale  Act,  1878, 
on  the  ^und  that  the  description  of  the  grantor  by 
her  maiden  name  of  Ott,  without  the  name  of  Spenoer, 
under  which  alone  the  debtor  was  known,  was  in- 
sufficient, and  that  the  registration  was  therefore 
invalid. 

The  county  oourt  judge  found  as  a  fact  that  the 
execution  debtor  did  not  execute  the  bill  of  sale  in 
her  original  instead  of  her  usual  name  with  a  view 
or  in  order  to  mislead  creditors,  but  simply  in  pur- 
suance of  the  order  made  in  the  Chancery  Division 
and  in  performance  of  her  undertaking,  and  in 
oonsequenoe  of  her  being  a  party  to  the  suit  in 
which  the  order  was  made  in  her  original  name.  He 
therefore,  on  the  authority  of  Central  BarJc  of 
London  (LiiMied)  v.  Hawkins,  62  L.  T.  Bep.  901,  38 


W.  R.  Dig.  21,  overruled  the  objection,  and  gave 
judgment  for  the  claimants. 
The  judgment  creditor  appealed. 

Shortt,  for  the  judgment  creditor.-^The  registration 
is  a  condition  precedent  to  the  validity  of  the  bill  of 
sale,  and  there  was  no  proper  registration  of  the  bill 
of  sale  under  the  Bills  of  Sale  Act.  There  was  a 
misdescription  in  the  name  of  the  grantor.  The 
object  of  these  provisions  in  the  Bills  of  Sale  Act  was 
to  protect  creditors  and  enable  them  to  see  if  their 
debtors  had  parted  with  their  property  by  having 
executed  a  bill  of  sale,  and  that  object  would  be  com- 
pletely defeated  in  the  present  case.  The  grantor 
was  known  by  the  name  of  Spenoer  and  by  that  name 
alone,  and  she  had  passed  for  many  years  under  that 
name.  The  judgment  creditor  knowing  her  by  that 
name  would  naturally  search  for  the  name  of  Spencer 
in  the  register,  and  he  would  know  nothing  of  the 
name  of  Ott.  In  the  cases  of  Ex  parte  McHattie,  In 
re  Wood,  27  W.  B.  327,  10  Ch.  Div.  398.  and  Downs 
V.  Salmon,  36  W.  R.  810,  20  Q.  B.  D.  775,  the  mis- 
description was  only  in  the  Chnstian  name,  but  not 
in  the  surname  as  here,  and  therefore  those  cases  are 
distinguishable. 

Scarlett,  for  the  claimants.— The  case  is  really  con- 
cluded by  Central  Bank  of  London  v.  Hawkins,  as  the 
judge  found. 

Gbaxttham,  J. — ^In  this  case  we  have  come  to  the 
conclusion  that  the  learned  judge  was  right.  The  only 
difficulty  in  the  case  arises  from  this,  that  it  is  an 
admitted  fact  that  this  woman  was  known  by  the 
judgment  creditor  and  was  known  generallv  by  those 
amongst  whom  she  moved  by  the  name  of  Spencer. 
That  undoubtedly  is  an  argument  in  favour  of  the 
contention  of  the  judgment  creditor ;  and  it  requires 
some  explanation  how  a  person  known  in  that  name 
can  give  a  bill  of  sale  in  another  name  and  that  bill  of 
sale  be  valid.    The  difficulty  arises  from  the  fact  that 
the  Act,  which  regulates  the  granting  of  bills  of  sale 
and    their  registration,   does   not  require  that  the 
grantor's  name  should  be  inserted.    Bo  long  as  the 
consideration  is  properly  stated  and  there  is  nothing 
to  mislead  in  the  bill  of  sale  or  in  its  preparation  the 
grantee  of  it  can  defend  the  properly  which  is  the 
subject  of  the  bill  of  sale  in  an  action  brought  by 
someone    who    may  have  traded  with  the  grantor 
under  another  name.    We  are  bound  by  the  case  of 
Central  Bank  of  London  (Limited)  v.  Hawkins,  if  by  no 
other  case,  to  come  to  the  conclusion  that  the  biU  of 
sale  in  this  case  was  good.    There  is,  no  doubt,  a 
great  deal  to  be  said  for  the  judgment  creditor,  that 
he  only  kuew  liiis  woman  by  the  name  of  Spencer,  but 
on  the  other  hand,  i^e  grantor  and  the  trustees  say 
that  tibey  had  no  power  in  the  matter  and  that  so  far 
as   the   Chancery  Division   and  the  trustees  were 
concerned  they  were  bound  to  use  the  name  by  which 
this  woman  was  rightly  known  and  which  was  her 
real  name,  and  to  descrioe  her  as  a  spinster,  as  in  fact 
she  was.    Under  these  circumstances  it  seems  to  me 
the  trustees  were  justified  in  what  they  did,  and  I 
cannot  see  that  there  was  any  obligation  on  them  to 
do  what  was  suggested  they  eLould  have  done  as  to 
the  description  of  the  grantor.     If,  in  this  deed,  the 
grantor  had  been  described  as  Miss  Ott,  otherwise 
Spencer,  then  I  think  tiie  bill  of  sale  would  have  been 
absolutely  correct  and  valid ;   but  I  see  nothing  to 
have  made  it  necessary  for  them  to  have  done  that, 
although  they  may  have  been  aware  that  the  grantor 
was  known  by  the  name  of  Spencer.    I  think  the  case 
is  governed  completely  by  tnat  of  Central  Bank  of 
Londofi  (Limited)  v.  Hawkins,  where  it  was  held  that 
these  difficulties  did  not  prevent  the  bill  of  sale  from 
being  a  good  bill  of  sale. 
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High  Goxtbt. 


Stoxbs  v.  Spbnobb.— Lf  bb  John  Bud  ft  Sons. 


High  Coxtbt. 


Chanksll,  J. — I  am  of  the  same  opiziion.  We 
start  with  this  faot,  that  the  deed  or  rail  of  sale  is 
snfBcient  at  common  law  to  vest  the  property  in  the 
trustees,  and  nndonbtedly  it  would  do  so  apart  from 
the  requirements  of  the  Bills  of  Sale  Act  Outside  the 
Bills  of  Sale  Act  thero  may  be  cases  where  a  name 
has  been  used  for  a  fraudulent  purpose  which  would 
make  the  bill  of  sale  bad  at  common  law.  It  is  dear 
that  this  is  not  such  a  case,  and  there  is  no  sugiicestion 
that  it  is.  That  being  so,  the  onl^  question  is 
whether  or  not  the  validity  of  this  mil  of  sale  is 
affected  by  any  proviuon  in  the  Bills  of  Sale  Act 
That  Act  is  intended  to  protect  creditors  and  to 
enable  them  to  see  whether  or  not  their  debtors  have 
executed  a  bill  of  sale,  and  parted  with  their  property. 
That  object  is  endeavoured  to  be  attained  by  certam 
specific  things  being  required  by  the  Act  to  be  done, 
but  it  may  be  that  there  is  something  which  ought  to 
be  required  to  be  done  to  carry  out  fully  the  intention 
of  the  Legislature,  which  has  been  omitted,  and  I 
think  this  and  the  previous  cases  on  the  subject  show 
that  that  is  so.  The  registration  is  a  condition 
precedent  to  the  validity  of  the  bill  of  sale  itself,  and 
one  of  the  conditions  precedent  to  the  validity  of  the 
registration  is  that  the  description  of  the  residence 
and  the  occupation  of  the  grantor  should  be  filed,  but 
there  is  no  corresponding  requirement  that  the  name 
of  the  grantor  should  be  so  dealt  with.  That  is 
pointed  out  in  all  the  oases  referred  to,  but  most 
clearly  by  Thesiger,  L.J.,  in  Ex  parte  McHaUie,  In 
re  Wood,  It  is  there  pointed  out  that  the  statute 
has  happened  not  to  make  tiie  correctness  of 
the  name  of  the  grantor  a  condition  precedent  to  the 
validity  of  the  registration.  That  gets  rid  of  any 
difficulty  or  question  so  far  as  there  is  an  inaccuracy 
in  the  name  ox  Spencer.  For  the  pre&ent  purpose  the 
name  of  0(t  was  no  doubt  a  wrong  name ;  it  was  not 
the  name  by  which  the  person  was  known,  but  the 
only  way  in  which  the  wrong  name  can  be  used  to 
invalidate  a  bill  of  sale  in  a  case  of  this  kind  is  that, 
if  it  is  combined  with  an  insufficient  or  inaccurate 
description  either  of  the  residence  or  the  occupation  of 
the  grantor,  it  may  show  that  the  description  of  the 
residence  and  occupation  which  would  be  sufficient  if 
the  name  were  correct  is  made  insufficient  and  mis- 
leading because  it  is  combined  with  a  wrong  name. 
So  far  as  I  can  see  that  is  the  only  way  in  which  any 
misstatement  as  to  the  name  of  the  grantor  may  be 
msde  available  for  the  purpose  of  making  the  regis- 
tration under  the  Bills  of  Sale  Act  invalid.  It  seems 
to  me,  therefore,  that  the  objection  fails,  and  that  the 
judgment  of  the  county  court  jadge  must  be  affirmed. 

Appeal  dismissed. 

Solicitor  for  the  judgment  creditor,  T,  K,  Warhurst 

Solicitor  for  the  claimants,  G,  J.  Fowler, 


June  14,  1900. 


a  B.  Div.  1 

(Grantham  and  Ghannell,  JJ.)  ) 

In  re  John  Beid  &  Sons,  (a.) 

Companies — Winding  up — Liquidator — Appointment  of 
— Order  by  court  for  winding  up— Jurisdiction  of 
court  to  appoint  permanent  liquidator  —  Companies 
Ad,  1862  (25  A  26  Vict.  c.  89).  s.  92— Companies 
( Winding-up)  Act,  1890  (63  &  64  Vict,  c,  63),  ss,  4,  6. 

The  court,  on  making  an  order  for  the  compulsory 
vrinding  up  of  a  company,  has  no  jurisdiction  to  appoint 
a  permanent  liquidator  other  than  the  official  receiver  for 
the  district. 


(tf.)  Rei.ortwl  by  Sir  Shebston  Baker,  Bart., 
Barrister-at-Law. 


By  section  4  of  the  Companies  (Winding-up)  Act, 
1890,  the  official  receiver  becomes,  by  virtue  of  his  office, 
provisional  liquidator ;  and,  under  section  6,  he  has  to 
summon  a  meeting  of  the  creditors  of  the  company,  and, 
until  they  have  been  thus  consuUed  as  to  the  appointment 
of  the  liquidator,  the  court  has  no  power  to  appoint  a 
permanent  liquidator. 

Appeal  by  an  official  receiver  in  bankruptcy  for  the 
Leeds  district  from  an  order  made  by  Judge 
Bompas,  Q.G.,  whereby  he  appointed  one  Ilur.  Black- 
bum  liquidator  of  a  company  upon  the  compulsory 
winding  up  of  the  company. 

The  company — namelv,  John  Beid  ft  Sons  (Limited), 
of  Leeds — ^was  registered  in  1895  as  a  limited  company, 
with  the  object  of  carrying  out  an  agreement  to 
purchase  the  business  of  John  Beid,  with  the  good- 
will, stock-in-trade,  and  eflPects  of  the  business.  The 
nominal  capital  of  the  company  was  £36,000  in  £10 
shares,  but  very  little  of  the  capital  was  paid  up,  and 
the  only  shares  taken  were  those  of  the  seven  signa- 
tories, and  Uttle  business  was  done. 

In  March,  1900,  the  shareholders,  who  consisted  of 
the  seven  signatories,  passed  a  resolution  for  the 
voluntary  winding  up  ox  the  comnan^,  and  appointed 
one  Mr.  Blackburn  as  voluntary  fiomdator. 

On  the  27th  of  March  the  petitioning  creditors, 
who  had  on  the  16th  of  March  obtained  judgment 
against  the  company  for  a  sum  of  £132,  inclnding 
costs,  for  goods  sold  and  delivered,  but  who  had  been 
unable  to  realize  their  judgment  as  a  receiver  of  the 
assets  of  the  company  huS  been  appointed  by  the 
Ohancery  Division  on  behalf  of  the  debenture-holders, 
presented  a  petition  in  the  Leeds  County  Court  for 
the  compulsory  winding  up  of  the  company  by  the 
court.  The  company  was  then  in  ^e  course  of 
voluntary  liquidation  and  Mr.  Blackburn  was  the 
voluntary  liquidator. 

On  the  1st  of  May  Mr.  Blackburn,  the  voluntary 
liquidator,  called  a  meetiDg  of  the  creditors,  who, 
with  a  few  dissentients,  passed  a  resolution  for  the 
contiDuaoce  of  the  voluntary  winding  up,  and  they 
continued  Mr.  Blackburn  as  liquidator  with  a  com- 
mittee of  inspection. 

On  the  14th  of  May  the  petition  for  the  winding 
up  by  the  court  was  heard.  Counsel  appeared  for 
the  voluntary  liquidator  and  opposed  the  making  of 
an  order  for  the  compulsory  winding  up  and  aued 
that,  if  an  order  were  made,  Blackburn  should  be 
continued  as  liquidator. 

Counsel  for  Uie  petitioners  pointed  out  to  the  judge 
that  he  had  no  jurisdiction  to  appoint  Blackburn  as 
liquidator,  as  the  official  receiver  would  be  liquidator. 
The  judge,  however,  expressed  the  opinion  that  it 
would  be  desirable  that  Blackburn  should  be  appointed 
liquidator,  and  that  he  had  power  to  do  so ;  and  he 
made  an  order  for  the  winding  up  of  the  company  by 
tiie  court,  and  he  appointed  Blackburn  the  liquidator. 

The  Board  of  !mde,  for  the  official  receiver, 
appealed  against  so  much  of  the  order  of  the  learned 
judge  as  appointed  Blackburn  to  be  liquidator,  as 
they  contended  tiiat  the  judge  had  no  jurisdiction  to 
appoint  a  liquidator,  and  they  asked  that  the  official 
receiver  should  be  appointed  as  the  provisional 
liquidator. 

The  Companies  (Winding-up)  Act,  1890  (63  &  64 
Vict.  c.  63),  provides :  Section  4.-^1)  "  On  an  order 
being  made  by  the  court  for  windmg  up  a  company 
the  officer  hereinafter  mentioned  shafl,  by  virtue  of 
his  office,  become  the  provisional  liquidator  of  the 
company,  and  shall  continue  to  act  as  such  until  he  or 
another  person  becomes  liquidator  and  is  capable  of 
acting  as  such." 

(2)  *'  The  said  officer  shall  be  the  official  receiver,  if 
an^,  attached  to  the  court  for  bankruptcy  purposes, 
or  if  there  is  more  than  one  such  official  receiver,  then 
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BUidh  one  of  them  aa  the  Board  of  Trade  may  appoint, 
or,  if  there  is  no  snch  official  receiver,  then  an  officer 
appointed  for  the  purpose  by  the  Board  of  Trade." 

Section  6. — (1)  '*When  the  court  has  made  an 
order  for  winding  up  a  company  the  official  receiver 
shall  summon  separate  meetings  of  the  creditors  and 
contributories  of  the  company  for  the  purpose  of — 
(a)  determining  whether  or  not  an  application  is  to  be 
made  to  the  court  for  appointing  a  uq  uidator  in  the 
place  of  the  official  receiver,"  ftc.  '*  The  court  may 
make  any  appointment  and  order  required  to  give 
effect  to  any  such  determination,"  &o. 

Hen.  Arihwr  EusaeUf  for  the  official  receiver. 
— ^The  judj^e  had  no  jurisdiction  to  appoint  the 
voluntuy  uquidator  (Blackburn}  to  be  the  permanent 
UquidatOT.  jBy  section  4  of  the  Ck>mpanies(Windine- 
up)  Act,  1890,  the  official  receiver  is  oy  his  office  the 
provisional  liquidator,  and  under  section  6  his  duty  is 
to  call  a  meeting  of  the  creditors  who  are  to  deter- 
mine whether  the  official  receiver  is  to  be  continued  as 
liquidator  or  whether  another  person  is  to  be 
appointed  as  liquidator.  Until  this  meeting  of 
crMltors  has  becoi  consulted  in  this  way  after  the 
winding  up  order  is  mad^  the  court  has  no  power  to 
appoint  the  permanent  liquidator :  In  re  North  WtUea 
Gunpoioder  Co.,  40  W.  B.  661,  [1892]  2  Q.  B.  220. 

P.  F.  8.  Stokes,  for  the  voluntary  liquidator.— The 
judge  had  power  under  section  92  of  uie  Oompanies 
Act,  1862,  to  appoint  the  permanent  liquidator. 
Section  4  of  the  Act  of  1890  omy  says  that  the  official 
receiver  is  to  be  provisional  liquidator,  bat  that  does 
not  prevent  the  judge  from  appointing  a  permanent 
liqmdator.  The  power  so  to  appoint  under  the  Act 
of  1862  is  not  expressly  taken  away  by  the  Act  of 
1890  and  it  still  exists.  As  to  the  point  that  the 
oreditorB  ought  to  have  been  again  consulted,  it 
would  have  been  a  useless  expense,  as  they  had  already 
been  consulted,  and  they  appointed  Blacxbum. 

Muir  Machenane,  for  the  petitioning  creditors. 

Gbantham,  J. — ^This  matter,  no  doubt,  is  not  free 
from  difficulty.  Anyone,  however,  reading  these  sections 
of  the  Act— -sections  4  and  6 — cannot  but  see  that 
the  whole  scheme  of  appointment  in  the  later  Act  of 
1890  is  inconsistent  with  the  scheme  of  appointment 
under  the  earlier  Act  of  1862.  lindley,  Ii.J.,  in  his 
judgment  in  the  case  of  In  re  North  Wahs  Gunpowder 
Co.,  [1892]  2  Q.  B.,  at  p.  223,  says  that  it  was  per- 
fectly weQ  known  why  the  former  Act  was  altered. 
It  was  because  of  costs,  as  he  says.  In  all  the  earlier 
appointments  it  was  always  a  subject  of  dispute  who 
should  be  liquidator,  and  it  was  for  the  money  to  be 
made  out  of  it.  Therefore  this  Act  of  1890  did  away 
with  the  appointment  as  a  provisional  liquidator  of 
the  liquidator  who  was  a  friend  of  one  or  other  of 
the  oreditors.  Under  these  circumstances  we  think 
that  the  provisions  of  the  Act  of  1890  on  this  matter 
are  so  thoroughly  inconsistent  with  the  provisions  of 
the  former  Act  of  1862 — and  there  being  no  authority 
to  the  contrary — ^that  the  county  court  judge  had  no 
power  to  appoint  this  man  liquidator.  There  was  the 
official  liquidator,  and  it  was  his  duty  to  summon  the 
meeting  of  creditors  to  determine  who  should  be 
appointed,  and  as  tiiat  was  not  done  the  appoint- 
ment was  invalid. 

Ohannell,  J. — ^I  am  of  the  same  opinion.  I  quite 
agree  with  the  arg^ument  that  the  power  is  not 
expressly  taken  away  of  appointing  the  liquidator  at 
the  heann^ ;  but  I  tiiink  that  ^e  eoheme  of  the  Act 
of  1890  is  moonsistent  with  that.  I  think  tiie  scheme 
of  the  Act  of  1890  is  to  have  an  official  who  shall  be 
both  provisional  and  permanent  liquidator  unless 
another  person  is  appomted,  and  dat  that  other 
person  is  not  to  be  appointed  until  the  creditors  have 


been  consulted.  It  is  true  that  in  this  case  it  happens 
that  the  creditors  had  been  consulted,  and  if  the  learned 
judffe  had  disoretion  in  the  matter  I  do  not  think 
he  has  wrongly  exeroiied  it,  because  he  might  not 
tmreasonably  iSnnk  that  it  would  be  a  useless  expense 
to  summon  the  creditors  again  and  ask  them  the  very 
same  question  that  had  b^  asked  them  before.  It 
is  not  absolutely  dear  that  the  creditors  in  this  case 
miffht  not  have  come  to  a  difPerent  conclusion  if  they 
had  been  consulted  the  second  time ;  but  I  think  it  is 
a  sufficient  ground  to  show  that  this  appeal  must  be 
allowed,  that  the  creditors  have  not  in  tact  been  con- 
sulted in  the  way  in  which  the  Act  of  1890  says 
that  they  should  have  been  consulted  prior  to  any 
appointment.  I  therefore  think  this  appeal  should 
be  allowed. 

Appeal   dUoufed.      Coste    out   of  the  aaade  of  ih% 
company. 

Solicitor  for  the  official  receiver,  The  Solicitor  to  the 
Board  of  Trade. 

Solicitors  for  the  liquidator,  Vincent  A  Vincent,  tor 
North  &  Sons,  Leeds. 

Solicitors  for  the  petitioning  creditors,  WrensM  A 


Soucitors  for  the  petitiomng  ored 
Hind,  for  SooU  &  Holmes,  Bradford. 


IN  BANKEUPTOT. 

(Wright  and  DarDng,  JJ.)  }  ^^^  ^*'  ^^^• 

In  re  PhtTiTiTPB. 
Ex  parte  Babton.  (a.) 

Bankruptcy — Act  ofhankruptcy — Assignment  of  property 
for  the  benefit  of  creditors  generally — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  52},  s.  4,  suh-seaion  1  (a)— 
Deeds  of  Arrangement  Act,  1887  (50  <&  51  Vict,  c  57)» 
s.  19. 

W?iere  the  act  of  bankruptcy  alleged  in  a  petition  is  a 
deed  of  assignment  for  theoeneftt  of  creditors  generally^ 
a  receiving  order  ought  not  to  be  made  if  the  deed  relied 
upon  is  for  the  benefit  of  trade  creditors  only.  The 
eoopression  ** creditors  generally"  miut  be  construed  to 
mean  **  all  creditors.'* 

Appeal  by  the  debtor  against  a  receiving  order 
made  against  him  by  the  registrar  of  the  county  court 
at  Cheltenham. 

The  debtor  had  carried  on  business  as  a  livery 
stable  proprietor  together  with  a  partner  named 
March  in  the  style  of  Phillips  &  March.  The  firm 
of  Phillips  ft  March  made  an  assignment  to  trustees 
for  the  ben^t  of  tiieir  trade  creditors  only  of  aU  their 
stock-in-trade  and  partnership  property.  Within 
three  months  from  the  date  of  the  execution  of  such 
assignment,  a  privato  creditor  of  Philips  presented  a 
petition  in  bankruptcy  against  him.  The  only  act  of 
Dankruptov  alleged  m  the  petition  was  that  the 
debtor  haa  made  "  an  assignment  of  his  property  to 
trustees  for  the  benefit  of  his  creditors  generally " : 
Banbruptcy  Act,  1883,  s.  4,  sub-section  1  (a).  The 
registrar  held  that  Phillips  had  committed  the  act 
of  buiikruptcy  alleged,  and  made  a  receiving  order 
against  him. 

Phillips  appealed  against  this  decision. 

Butterworth,  for  the  appellant.— The  receiving  Ofder 
was  wrongly  made.  The  only  act  of  bankruptcy 
idleged  was  an  assignment  of  the  debtor's  property 
for  the  benefit  of  creditors  senerally,  which  must  be 
construed  to  mean  ''  all  orecutors  ** :  see  section  19  of 

(o.)  Beportod  by  P.  M.  Fbanokb,  Esq.,  Banister-' 
at-Law. 
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In  be  Phillips.— In  rib  Leyiand  and  Tatlob's  Contract.     Court  of  Appeal. 


the  Beeds  of  Amngement  Act,  1887,  where  the 
expression  ** creditors  generally"  is  defined  as 
invading  "  all  creditors  who  may  assent  or  take  the 
benefit  of  a  deed  of  arrangement."  In  this  case  the 
only  assignment  made  by  the  debtor  was  limited  to  a 
certain  class  of  creditors— viz.,  trade  creditors. 

He  cited  Ex  parte  Glen,  15  W.  B.  1156,  L.  B.  2 
Ch.  App.  670;  Tomlin  ▼.  Dutton,  16  W.  B.  1167, 
L.  B.  3  Q.  B.  466;  European  Central  Bailway  ▼. 
Westally  14  W.  B.  177,  L.  B.  1  Q.  B.  167. 

A,  J.  David,  for  the  respondent. — ^All  the  assets  of 
the  partnership  were  assigned  by  the  deed  relied  upon 
as  an  act  of  bsAikraptcy,  and  sach  an  a08ifl;nment  by  a 
partner  in  an  insolvent  firm  is  frandu&nt  against 
creditors  and  an  act  of  bankruptcy  :  Bowker  y. 
Burdekin,  11  M.  &  W.  128;  Ex  parte  Snowball,  In  re 
Douglas,  20  W.  B.  786,  L.  B.  7  Ch.  App.  534. 

Butteriporth  replied. 

Wbioht,  J. — There  is  no  direct  authori^  on  this 
pomt»  and  it  seems  to  me  safest  to  foUow  the  words 
of  the  section,  and  to  hold  that  the  expression 
"oreditorB  generally"  means  all  creditors  and  not 
say  partiooCiT  class.  The  object  ol^the  section  seems 
to  hie  to  bring  within  the  scope  of  the  Act  trana- 
sotions  which  are  not  fraudulent  in  the  sense  of  being 
with  intent  to  defeat  or  delay  creditors,  bat  which 
have  the  effect  of  withdrawing  from  administration 
in  bankm^tcy  affnirs  which  the  Act  intended  to  be 
wonnd  np  in  bankruptcy. 

Dabuno,  J.— The  act  of  bankruptcy  alleged  in 
this  case  has  not  been  proved;  this  assignment  is  not 
for  the  benefit  of  oreditora  generally.  If  we  were  to 
decide  otherwise  we  should  make  **  creditors 
generally"  mean  nothing  at  all,  and  I  do  not  see 
that  it  can  mean  anything  but  *'all  creditors." 
There  is  no  direct  authority  on  the  question,  but  I 
think  that  Tomlin  v.  Button  and  Ex  parte  Glen  are  in 
point. 

Wbioht,  J. — We  think  that  the  receiving  order 
ought  to  be  discharged,  but  the  case  must  be  sent 
bauc  to  the  registrar  with  leave  to  the  petitioning 
creditor  to  amend  his  petition  by  alleging  an  act  of 
bankruptcy  within  section  4,  sub-section  1  {b),  of  the 
Bankruptcy  Act,  1883 :  **  If  in  England  or  elsewhere 
he  makes  a  fraudulent  conveyance,  gift,  delivery,  or 
transfer  of  his  property,  or  of  any  part  thereof." 

Appeal  allowed, 

SoUcitora  for  the  appellant,  Goodale  db  Hobson,  for 
BuUenoorth  &  Co,,  Swindon. 

Solicitors  for  the  respondent.  Heath  &  Cockerell, 
Cheltenham. 


OEoutt  Of  Appeal. 


July  5,  6 ;  Aug.  9, 
1900. 


From  County  Palatine  of 
Lancaster. 
(Lord  Alverstone,  M.B.,  and 
Bigby  and  Collins,  L.JJ.)     ] 

In  re  Leyland  AND  Taylob's  Contbact.  (a.) 

Vendor  and  purchaser — Sale  by  puhlic  auction — Con- 
dition ae  to  compensation  in  case  of  **  errors,^*  **  mis- 
•tofemewto,"  and  *^  omissions"  in  particulars  of  sale — 
Omission  by  vendor  to  disclose  previous  service  of  notices 
under  the  Public  Health  Act,  1875  (38  &  39  Vict.  c. 
66) — Compensation, 

Leasehold  property  was  sold  subject  to  a  condition  that, 

(a.)  Reported  by  J.  E.  Mobbis,  Esq.,  Barrister- 
at-Law. 


if  any  "error,  misstatement,  or  omission**  should  be 
discovered  in  the  particulars,  the  same  sJwuld  not  annul 
the  sale,  but  should  be  a  subject  for  compensation.  It 
was  stibsequerUly  discovered,  before  the  completion  of  the 
purchase,  that  notices  to  sewer,  flag,  and  pave  the  adjoin" 
ing  street  had  prior  to  the  sale  been  served  upon  the 
vendor  by  the  local  authority  under  the  provisions  of  the 
Public  Health  Act,  1875.  These  notices  had  not  been 
complied  witK  nor  had  they  been  disclosed  to  the  pur- 
chaser at  the  time  of  the  sale.  The  purchaser  elected  to 
complete  his  purchase,  without  prejudice  to  any  claim 
that  he  might  have  to  compensation  for  the  non-disclosure 
of  the  notices  in  question. 

Held,  that,  inasmuch  as  the  property  would  aJuxtys 
have  continued  liable  to  the  service  of  these  notices  in  the 
hands  of  the  purchaser  from  the  moment  of  his  purchase^ 
supposing  they  ?iad  not  been  previmutjy  sensed;  and, 
inasmuch  as  it  was  accordingly  impossible  Uf  Mifve  that 
the  market  value  of  the  property  could  be  affected  in  the 
slightest  degree  by  the  question  whether  such  notices,  as  a 
matter  of  fact,  had  or  had  not  been  given  at  the  time  of 
the  sale,  the  purcTuiser  must  be  taken  to  have  suffered  in 
fact  no  practical  injury  (damnimi)  from  the  non- 
disclosure of  what  had  actually  happened. 

Held,  accordingly  (Collius,  L.J.,  dubitante),  that, 
even  if  such  non-disclosure  constituted  an  "error**  or 
"  omission  **  within  the  meaning  of  the  condition,  yet, 
since  no  practical  injury  (damnum)  had  in  fact  been 
done^  no  compensation  could  be  given  the  purchaser  under 
the  provisions  of  that  condition. 

Per  Collins,  L.J. — The  non-disclosure  of  the  notices 
constituted  an  "error**  or  **  omission**  on  the  part  of 
the  vendor  vnthin  the  meaning  of  the  condition. 

Appeal  from  the  decision  of  the  Vice -Chancellor  of 
the  County  Palatine  of  Lancaster. 

On  the  8th  of  May,  1899,  certain  cottage  property 
at  Radcbffe,  in  Lancashire,  was  put  up  for  sale  by 
auction  by  Mr.  Henry  Leyland  under  {inter  alia)  the 
foUowing  conditions  of  sale  : 

Condition  3  provided  that,  <*  The  purchaser  ,  ,  ,  a^ 
from  the  day  appoint^'d  for  completion  .  .  .  shall 
pay  all  outgoings  affecting  (the  property)  .  .  . 
and  for  the  purpose  of  this  condition  the  said 
.  .  .  outgoings  shall,  if  necessary,  be  appor- 
tioned.    .     .     ." 

Condition  4  provided  that,  "  If  before  the  comple- 
tion of  the  purchase  the  vendor  shall  have  expended 
any  money  in  complying  with  any  requirement 
enforceable  against  him,  and  made  after  the  sale  by 
the  municipal  corporation,  local  board  of -health,  or 
other  local  authority  of  the  city,  borough,  or  district 
within  which  such  property  is  situated,  in  respect  of 
such  property,  or  of  the  paving,  or  flagging,  or 
sewering  of,  or  other  works  in,  the  roads,  streets,  or 
passages  on  or  adjoining  the  same,  the  purchaser 
shall,  on  the  completion  of  the  purchase,  repay  to  the 
vendor  the  amount  so  expended  by  him  ;  and  in  case 
any  such  requisition  shiul  not  have  been  complied 
with  before  the  completion  of  the  purchase,  the 
purchaser  shcdl  indemnify  the  vendor  in  respect 
thereof." 

Condition  13  provided  that,  "If  any  eiror,  mis- 
statement, or  omission  in  the  psjrticulars  be  discovered, 
the  same  shall  not  annul  the  sale,  but  if  the  same 
shaU  be  pointed  out  in  them  by  the  vendor  or  pur- 
chaser before  the  completion  of  the  purchase  (ana  not 
otherwise)  compensation  shall  be  allowed  or  given  by 
the  vendor  or  purchaser  as  the  case  may  require.  .  .  ." 

The  above  conditions  were  among  those  officially 
of  by  the  Manchester  Law  Association. 


The  property  in  question  was  held  by  the  vendor  for 
the  residue  of  a  term  of  ninety-nine  years,  about 
twenty  of  which  remained  imexpired  on  the  8th  of 
May,  1899.     At  the  sale  by  auction  under  the  above- 
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mentioned  conditionfl  on  the  8th  of  May,  1899,  Mr. 
James  Taylor  purohased  the  cottage  property  in 
question  for  the  sum  of  £300;  and  the  date  nzed 
for  completion  was  the  8th  of  June,  1899. 

It  was  discovered,  however,  on  investigation  of  the 
title  that  on  a  date  (13th  of  April,  1899)  prior  to  the 
sale  to  Mr.  Taylor  notices  had  been  served  on  the 
vendor  by  the  local  authority  to  pave,  flag,  and  sewer 
the  street  opposite  the  cottages  in  question,  under  the 
provisions  of  the  Public  Health  Act,  1875.  The  sale 
to  Mx.  Taylor  was  completed,  however,  on  the  19th 
of  June,  1899,  and  the  purchase-money  was  paid,  but 
wi^out  prejudice  to  the  question  as  to  whether  the 
purchaser  was  entitled  to  compensation  for  the  sup- 
pression of  all  mention  of  these  notices  on  the  part  of 
the  vendor  at  the  time  of  the  sale  by  auction. 

No  steps  were  taken  either  by  the  vendor  or  the 
purchaser  to  satisfy  the  requisitions  of  the  local 
authority ;  and  the  works  in  question  were  ultimately 
executed  by  the  latter  body  m  January,  1900.  The 
cost  of  executing  the  works  thereupon  became  a 
charge  upon  the  proper^  under  the  provisions  of 
section  257  of  the  Public  Health  Act,  1875. 

A  summons  having  been  taken  out  by  the  vendor, 
by  agreement  with  the  purchaser,  in  the  Palatine 
dourt  of  Lancaster,  asking  for  a  declaration  that  the 
purchaser  was  not  entitled  to  compensation  under 
condition  13  of  the  conditions  of  file,  Hall,  V.G., 
decided:  (1)  That  the  particulars  of  sale  were  not 
full  and  fair  as  between  the  vendor  and  purchaser, 
inasmuch  as  they  omitted  to  state  a  fact  of  great 
importance  in  determining  the  value  of  the  property ; 
(2)  that  condition  4  of  the  conditions  of  sde  was  so 
framed  as  to  lead  to  the  inference  that  no  notice  of 
the  kind  had  been  given  to  the  vendor  prior  to  the 
sale,  and  that  consequently  it  was  of  a  nature 
calculated  to  mislead.  In  the  circumstances  the 
learned  judge  was  of  opinion  that  the  purchaser 
was  entitled  to  compensation  under  the  terms  of 
condition  13. 

From  this  decision  the  vendor  now  appealed. 

The  parties  agreed  in  the  court  below  to  a  state- 
ment of  facts,  in  paragraph  5  of  which  it  was 
stated  that  if  the  purchaser  had  known  that  the 
notice  in  question  hsbd  been  served  upon  the  vendor 
he  would  either  not  have  bid  at  all,  or  would  not 
have  bid  so  much  as  £300.  It  was  also  agreed 
between  the  parties  that  the  omission  to  disclose  the 
notices  did  not  arise  from  any  fraudulent  intention 
on  the  part  of  the  vendor.  It  was  alleged  at  the 
trial  on  the  port  of  the  purchaser  that  the  execution  of 
the  works  in  question,  by  raising  the  level  of  the 
adjolDing  street,  had  injurioosly  affected  the  pur- 
chased property. 

Daniel  Jones  and  W.  Ambrose  Jones,  for  the  ap- 
pellant.-—(1)  The  purchaser  has  suffered  no  monetary 
injury.  The  property  would  always  have  continued 
in  his  hands  liaole  to  the  service  of  these  notices, 
supposing  they  had  not  been  already  served  at  the 
time  of  the  sale;  and  it  is  impossible,  therefore, 
that  in  fixing  the  price  he  should  have  been  influenced 
in  any  way  by  his  ignorance  of  what  had  happened. 
(2)  But,  under  any  circumstances,  he  is  not  now 
entitled  to  complain,  because  it  was  open  to  him 
before  the  auction  to  discover  the  fact  for  himself : 
Public  Health  Act,  1875,  s.  150.  (3)  The  notice  did 
not  constitute  a  '*  charge  "  upon  the  property  such  as 
it  was  the  duty  of  the  vendor  to  disclose.  The  money 
expended  by  the  local  authority  became  a  **  charge  ** 
only  on  the  completion  of  the  work :  Homsey  Local 
Board  v.  Monarch  Building  Society,  37  W.  B.  556. 
23  Q.  B.  D.  149,  38  W.  R.  85,  24  a  B.  D.  1. 
(4)  As  to  condition  4,  it  means  exactly  what  it  says, 
and  is  not  in  any  sense  misleading. 


Upjohn,  Q,C,,  and  J.  A,  Tweeddle,  for  the  re- 
spondent.— (1)  It  was  the  duty  of  the  vendor  to  disclose 
the  existence  of  the  notice :  Stevens  v.  Adamaon, 
2  Stark.  422,  cited  in  Lord  St.  Leonards*  Yendors 
and  Purchasers  (14th  ed.},  at  p.  331 ;  Dart's 
Vendors  and  Purchasers  (6th  ed.),  p.  127.  (2)  It  is 
untrue  that  the  purchaser  was  in  a  position  to  asoer- 
tain  for  himself  the  fact  that  this  notice  had  been 
fpYen  prior  to  the  date  of  the  sale.  "PerBons 
interested  therein  "  in  section  150  of  the  Public  Health 
Act,  1875,  means  having  a  definite  legal  interest,  not 
a  mere  idle  curiosity.  No  one  would  be  entitled 
under  that  section  to  obtain  the  information  in 
question  simply  because  there  was  a  vague  possibility 
of  their  afterwards  becoming  a  purchaser.  (3)  But  here 
the  vendor  not  only  failed  in  conveying  information 
which  it  was  his  duty  to  disclose,  but  he  actually 
contrived  by  the  use  of  condition  4  to  give  quite  a 
wrong  impression.  (4)  The  liability  arising  under 
this  notice  was  an  "  outgoing  "  for  which  the  vendor 
must  be  held  liable  un£r  the  terms  of  condition  3 : 
Ttibhs  V.  Wynne,  [1897]  1  Q.  B.  74,  45  W.  B.  Dig.  168. 

Daniel  Jones,  •in  reply. — In  Stevens  v.  Adamson  the 
information  was  a  secret  locked  up  in  the  bosom  of 
the  vendor,  and  the  purchaser  was  in  a  position 
to  obtain  his  information  from  no  other  source. 
Here  any  and  every  possible  purchaser  was 
entitled  under  section  150,  as  a  matter  of  course,  to 
the  information  in  question  if  he  troubled  to  inquire 
for  it.  In  re  Boor,  Boor  v.  Hopkins,  37  W.  B.  349, 
40  Oh.  D.  572,  is  a  decision  in  my  favour. 

Cur,  adv.  viiU, 

Aug.  9. — ^Lord  Alvebstoke,  M.B. — I  have  yery 
considerable  difficulty  in  arriving  at  a  conclusion  in 
this  case.  The  'Hce-Ohancellor  of  the  County 
Palatine  has  decided  that  the  neglect  by  the  vendor 
to  disdose  the  fact  that  notices  to  curb,  sewer,  and 
channel  had  been  served  upon  him  by  the  Urban 
Sanitary  Authority  of  Badcliffe,  prior  to  the  property 
being  put  up  for  auction,  entitles  the  purchaser  to 
compensation  under  condition  13. 

Now,  in  the  face  of  the  agreed  statement  of  facts, 
I  do  not  think  it  is  possible  to  hold  that  the  non- 
disclosure of  the  notice  was  immaterial.  The  pur- 
chaser, however,  elected  to  complete  the  contract  and 
to  rely  upon  his  rights  under  condition  13.  I  have 
felt  very  considerable  difficulty  in  coming  to  the  con- 
clusion that  tiie  neglect  by  the  vendor  to  disclose  the 
notice  was  an  error,  misstatement,  or  omission  of 
particulars  within  the  meaning  of  condition  13  ;  but, 
upon  the  whole,  I  am  not  prepared  to  say  that,  if  the 
omission  to  disclose  these  notices  could  have  affected 
the  value  of  the  property,  no  claim  for  compensation 
could  have  been  made.  The  ground  upon  which  I 
come  to  the  conclusion  that  the  judgment  of  theVice- 
GhancdLlor  cannot  be  supported  is  that  I  do  not  see 
how  the  mere  omission  to  disclose  such  notices  can 
possibly  have  affected  the  value  of  the  property  sold. 
The  time  when,  and  the  circumstances  under  which, 
such  notices  may  be  served,  and  the  character  of  the 
works  to  be  executed  under  them,  rest  with  the  local 
authority ;  and,  buyine  such  property,  the  purchaser 
must  be  taken  to  have  known  that  such  notices  niight 
be  served  at  any  time,  and  to  have  bought  subject  to 
such  a  contingency.  In  my  opinion,  then,  the  fact 
that  the  notices  were  served  at  one  time  or  the  other 
could  not  possibly  have  affected  the  value  of  the 
property  sold  for  the  purpose  of  the  contract.  For 
these  reasons  I  think  the  appeal  must  be  allowed. 

BiGBT,  L.  J. — ^The  purchaser  in  this  case  must  be 
taken  to  have  known  the  state  of  th«)  property,  and 
the  fact  that  the  local  authority  might  serve  such 
notices,  as  were  in  fact  served,  at  any  time  before  or 


Vol.  XLIX.       [NoT.iai9oc]       THE  WEEKLY  REPORTER. 


19 


CtoXTBT  OF  AfFBAL.    Ik  BE  LSYLAND  AND  TaTLOB'B  CoNTRAOT.— COWLBY  V.  COWLBY.    COiniT  OF  APPBAL. 


after  the  sale.     It  is  plain,  also,  that  the  purohaser 
can  have  no  greater  or  other   right  than   that,  if 
any,  whtoh  he  has  under  oondition  13.     Oompleting 
the  pnrchase  without  prejndioe  to  that  claim  cannot 
alter  or  extend   the  claim.    The  pniohaser  in  fact 
elected  to  go  on  with,  and  complete,  the  pnrohase, 
taldng  his  chance  of  compensation  under  condition 
13.    The  owner  of  so  partial  an  interest  as  is  dealt 
with  in  this  case  could  not  reasonably  be  expected 
bimself  to  incur  on  behalf  of  all  parties  the  expense 
of  doing  the  works,  and  it  may  have  been  assumed, 
and  rightly,  on  both  sides  throughout  the  case,  that 
the  works,  if  done  at  all,  would  be  done  by  the  local 
antfaority.     Now  the  only  matter  relied  upon  is  the 
omission,  without  fraudulent  intention,  to  disclose  the 
service  of  the  notices.    It  is  necessary,  therefore,  to 
ascertain   correctly  Ihe  consequences  of  that    non- 
disclosure.    The  non-disclosure  could  not  affect  to 
the  smallest  extent  the  works  to  be  done  by  the  local 
authority,  or  the  sums  to  be  charged  to  the  owners  in 
respect  &ereof ;  or,  in  this  case,  the  time  or  manner 
at  or  in  which  the  sum  would  turn  out  to  be  payable. 
Different  considerations  might  arise  if  the  vendor 
were  claiming  of  the  purohaser  specific  performance, 
or  tiie  purdiaser  were  claiming  rescission.    The  pur- 
chaser says,  in  substance,  '*  If  I  had  known  of  the 
notices,  I  would  not  have  entered  into  the  contract." 
Whether,  if  specific  performance  were  being  daimed 
against  him,  or  if  he  were  bringing  an  action  for 
rescission,  an  omission  without  fraudulent  intent  to 
disclose  the  notices  would  have  been  sufficient  ground 
to  entitle  him  to  a  dedsion  in  his  favour,  it  is  not 
necessary,   and  therefore  not   proper,  to  determine 
now.    Any  such  point  has  nothing  to  do  with  that 
which  is  really  now  before  us.    Ml  that  need  be  said 
is  that,  if  the  omission  be  for  any  reason  not  within 
oondition  13,  it  does  not  seem  that  that  condition 
could  in  any  way  interfere  with  a  right  to  rescind 
otherwise  existing. 

To  return  to  the  consequences  of  non-disclosure  of 
the  notices.  Whether  the  execution  of  the  works  would 
be  an  advantage  or  a  disadvantage  to  the  purchased 
property  is  not  for  us  to  say ;  nor  have  we  the  means  of 
judging.  It  suffices  that  the  local  authority  act  within 
their  jurisdiction  as  to  levels  (see  section  157  of  the 
Public  Health  Act,  1875)  as  well  as  everything  else, 
though  there  is  not  the  slightest  evidence  that  the 
le?el  of  the  road  has  been  or  is  to  be  altered.    The 
omission  of  the  vendor  to  disclose  in  no  way  tends  to 
burden  the  purchased  property.    The  local  authority 
are  alone  liable,  and  U  it  were  assumed  that  their 
action  in  any  way  injures  the  purchased  property 
they  alone  are  responsible,  and  would  justify  under 
the  Act;   and    the   vendor  accordingly  cannot    be 
treated  as  having  caused  or  contributed  to  the  injury. 
Condition  13  is  only  meant  to  apply  in  oases  where 
there  is  an  omission  which  tends  in  some  way  to  render 
the  property  lees  valuable ;  and  where  the  court  can 
see  its  way  to  the  principle  on  which  the  amount  of 
compensation  is  to  be  estimated.    The  material  words 
are :  "  If  any  omission  in    the  particulars  be  dis- 
covered the  same  shall  not  annul  the  sale,  but  if  the 
same  shall  be  pointed  out  by  the  purchaser  before 
the  completion   of    the  sale  compensation  shall  be 
allowed  by  the  vendor,  and  the  amount  of  such  com- 
pensation shall  be  settled,"  &c.    No  case  was  cited 
to  show  that  the  vendor  was  bound  to  insert  in  the 
particulars  the    fact  of  the  service  of  the  notices, 
except  Stevens  v.  Adamaon,  but  there,  as  the  conse- 
quence of   the  omission,  the   purchaser  had  been 
^eoted.    If  if.  clearly  appears  that  the  omission  of 
the  vendor  in  its^  causes  no  damage,  condition  13 
is  inapplicable,  even   if   the  nondudosure   of  the 
notices  were  an  onoission  in  the  particulars. 
Oondition  4  has  been  referred  to  as  deceptive.    It 


refers  to  a  possible  state  of  oiroumstances  which  has 
not  arisen,  and  provides  for  the  case  of  a  requirement 
made  after  the  sale  by  a  local  authority,  and  the 
indenmity  of  the  vendor  in  respect  thereof.  No  such 
requirement  has  been  made  in  the  present  case ;  and, 
therefore,  condition  4  in  no  way  applies.  Further,  it 
contains  no  statement  of  fact  whatsoever ;  and  I  am 
at  a  loss  to  understand  how  a  condition  in  favour  of  a 
vendor  in  a  particular  case  which  does  not  happen  can 
involve  a  holding  out  that  another  case,  not  within 
the  scope  of  the  oondition,  has  not  arisen ;  especially 
where  the  condition  is  in  general  language,  and 
would  cover  cases  not  even  presumably  exoluded  from 
possibiUty,  or  even  probability,  by  the  notices  actually 
served.  I  cannot  see  how  condition  4  can  be  deceptive ; 
though,  even  if  it  were,  I  do  not  understand  how  that 
coidd  be  important  on  the  question  now  to  be  decided. 
It  is  not  the  course  of  the  court  to  punish  arbitrarily 
mistakes  which  cannot  be  shown  to  have  themselves 
caused  damage,  and  which  have  not  been  fraudulent ; 
and  it  would  be  a  mere  arbitrary  punishment  if  the 
vendor  were  charged  with  the  consequences  of 
works  done  by  the  local  authority  within  their 
statutory  authority.  The  purchaser  has  been  wrong 
in  this  'litigation  throughout,  and  there  should  be  a 
declaration  that  he  is  not  entitled  to  compensation 
under  oondition  13. 

Collins,  L. J. — I  think  the  failure  to  state  the  fact 
that  the  notices  had  been  served  by  the  local  authority 
was  SQch  an  error,  or  omission,  on  the  part  of  the 
vendor  as  to  entitle  the  buyer  to  compensation  if  he 
could  have  shown  that  it  affected  the  value  of  the 
property  bought.  Though  I  have  had  some  doubt 
whether  we  can  say  that,  as  a  matter  of  law,  such 
compensation  could  not  be  more  than  nominal,  I  am 
not  prepared  to  differ  from  my  brethren  who  think  it 
could  not ;  and  if  so  it  ought  not  be  sent  to  a  referee 
to  determine  the  amount. 

Appeal  allowed. 

Solicitors,  Nicole  Son,  &  JoneSy  for  Fickatone  A- 
Jones,  Baddiffe;  Woodcock,  Rylands,  cC*  Parker,  for 
Alfred  Orundy,  Son,  <&  Co,,  Manchester. 


July  23,  24; 
Aug.  8,  1900. 


From  Prob.  Div.  &  Adm.  Div.  \ 

(Lord  Alverstone,  M.B.,  and  [ 

Bigby  and  OoUins,  L.JJ.)     ) 

Cowley  v.  Cowlby.  (a.) 

Divorce  —  Title  of  honour  —  Right  of  wife  who   has 
divorced  husband  to  continue  to  use  his  title — Subse^ 
quent  re-marriage  to  commoner — Injunction., 
The  former  wife  of  a  peer,  who  has  divorced  her 
husband,  has  no  legal  right  to  continue  to  use  his  title. 

If,  however,  she  continue  to  do  so,  that  fact  alone  does 
not  constitute  an  injuria  cognizable  at  law;  and  the 
court,  accordingly,  will  not  restrain  her  from  so  doing 
by  injunction. 

The  existence  of  any  social  usage  in  the  matter  might 
be  material  in  any  proceeding  where  malice  was  part  of 
the  cause  of  action,  but  it  is  otherwise  irrelevant. 

Decisis  of  Gorell  Barnes,  J.  (48  W.  R,  463,  [1900] 
P.  118),  reversed. 

Appeal  from  a  decision  of  Gorell  Barnes,  J.,  given 
on  uie  7th  of  February,  1900,  restraining  the  lady 
who  had  formerly  been  the  wife  of  Earl  Cowley,  but 
had  divorced  her  husband,  and  had  subsequently 
married  a  commoner,  from  continuing  to  call  herself 
"  Countess  Cowley  "  (48  W.  B.  463,  [1900]  P.  118). 

(a.)  Beported  by  J.  B.  Morris,  Esq.,  Barrister- 
at-Law. 
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Thepetdtioner  in  the  divoroe  suit,  whosemaiden  name 
was  Lady  Violet  Neville,  and  who  was  a  daughter  of  the 
Marquis  of  Abergavenny,  had  intermarried  witJi  the 
respondent,  the  third  Barl  Cowley,  on  the  17th  of 
December,  1889. 

On  the  17th  of  June,  1896,  the  petitioner  instituted 
a  suit  in  the  Divoroe  Court  for  the  dissolution  of  her 
marriage  with  the  respondent,  and  on  tiie  2nd  of 
February,  1897,  obtained  a  decree  niait  which  was  made 
absolute  on  the  9th  of  August,  1897. 

The  petitioner  afterwards  married  her  present 
husband,  Mr.  Biddulph,  but  continued  to  style 
herself  "  Countess  Cowley." 

On  the  11th  and  15th  of  December,  1899,  the  re- 
spondent, Earl  Cowley,  moved  in  the  Probate,  Divoroe 
and  Admiralty  Division,  before  Gorell  Barnes,  J.,  for 
an  injunction  to  restrain  his  former  wife  from  con- 
tinuing to  use  the  style  and  title  which  she  had 
acquired  by  her  first  marriM;e. 

On  the  7th  of  February  Gorell  Barnes,  J.,  granted 
an  injunction  restraining  the  lady  from  using  the 
style  or  title  "  Countess  Cowley." 

From  this  decision  the  lady  now  appealed. 

Lawson  WaUon,  Q.O,,  and  Mark  Bomer^  for 
«  Countess  Cowley."--{l)  The  court  has  no  jurisdic- 
tion to  interfere  in  matters  of  tiie  kind  now  in 
question.  Questions  of  the  sort  were  formerly 
cognizable,  down  to  the  time  of  James  11.,  in  the 
courts  of  the  Earl  Marshal.  Such  courts  have  fallen 
quite  into  desuetude;  but  their  jurisdiction  has  not 
been  transferred  by  the  Judicature  Act  to  the  High 
Court  of  Justice.  (2)  The  assumption  of  a  famuy 
name  by  a  stranger  is  not  a  cause  of  civil  action  in 
Enffland  unless  it  be  in  connection  with  some  trade 
or  business :  Du  Boulay  v.  Dii  Boulay,  17  W.  B.  594, 
L.  B.  2  P.  C.  430.  (3)  The  courts  are  unwilling  un- 
necessarily to  extend  Uieir  jurisdiction  by  injunction  : 
Day  v.  Broumrigg,  Ash/ord  Lodge  owe,  27  W.  B.  217, 10 
Ch.  D.  294  ;  North  London  Bailtoay  v.  Great  Northern 
Bailway,  31  W.  B.  490, 11  Q.  B.  D.  30.  (4)  This  lady  is 
only  exercising  a  right  which  has  always  been  recog- 
nized by  social  usage. 

They  also  referred  to  the  following  authorities: 
Coke  upon  Littleton,  16&  (Thomas'  ed.  (1818),  YoL 
I.,  117);  Haward  v.  Duke  of  Suffolk,  1  Dyer,  79a; 
Countese  of  Butland^e  case.  Coke's  Bep.  (ed.  1826), 
Vol.  III.,  Part  VI.,  360 ;  Austrian  Emperor  v. 
Koaauth,  9  W.  B.  712, 3  De  G.  F.  &  J.  217 ;  Monean  v. 
Tusaaud,  [1894]  1  Q.  B.  671 ;  Bonnard  v.  Ferryman, 
39  W.B.  435,  [1891]  2  Ch.  269;  Fendall  (or  Gold- 
amid)  v.  Goldamid,  2  P.  D.  263,  26  W.  B.  Dig.  153 ; 
Elphinstone's  Introduction  to  Conveyancing  (5th  ed.), 
p.  55. 

Bargrave  Deane,  Q.C,  and  Willocky  lot  Earl  Cowley. 
—The  only  person  legally  entitied  to  call  herself 
"  Countess  Cowley  "  is  the  wife  of  the  present  Earl 
Cowley.  No  person  who  has  availed  herself  of  an 
Act  of  Parliament  to  divorce  Earl  Cowley  can  have 
this  right.  Even  the  wife  of  a  dead  earl  is  entitled 
to  his  titie  only  with  the  addition  of  <<  Dowaffer." 
[Lord  Alybbstone,  M.B. :  Would  you  object 
to  this  lady  styling  herself,  *<  Violet,  Countess 
Cowley "  ?]  Entirely.  The  usages  of  society  have 
been  urged  on  behalf  of  the  lady,  but  they  cannot 
amount  to  law.  Emperor  of  Auatria  ▼•  Koaaidh, 
3  De  G.  F.  &  J.,  at  p.  217,  is  a  distinct  authority  to 
show  that  the  court  will  restrain  the  unauthorized 
use  of  a  name.  Fendall  v.  Goldamid  is  distinctiy  in 
our  favour,  for  here  the  lady  has  acquired  a  new  name 
by  repute — r.«.,  by  marrying  Mr.  Biddulph. 

Thpy  referred  also  to  Aalatt  v.  Mayor  of  South- 
ampton, 29  W.  B.  117,  16  Ch.  D.  143. 

Lnwaon    TTo/fon,    QJ\,    in  reply.— An  injunction  | 


against  the  lady  is  futile,  for  how  can  you  restrain 
hundreds  of  other  people  in  society  from  contin  uing 
the  practice  P 

Cur,  adv.  vuU. 

Aug.    8. —  CoLLDTB,    L.J.,    read    the    following 
judspnent  of  the  court :   We  have  oome  to  the  con- 
clusion that  the  judement  of  Barnes,  J.,  in  this  case 
cannot  be  supported.    We  agree  with  the  learned 
judge  in  his.  statement  of  the  legal  atafyta  of  the  two 
parties  to  this  Utwktion.    There  can  be  no  doubt 
whatever  that  Earf  Cowley  possesses  in  his  title  an 
incorporeal  hereditament,  and  that  the  petitioner  has 
no  legal  right  to  the  designation  Countess  Co  wley.  The 
authorities  which  the  learned  judge  cites  fully  establish 
both  propositions :  see  also  in  re  Sir  J.  BiveU'Camac'a 
Will,  33  W.  B.  837,  30  Ch.  D.  136.     But  it  is  here,  as 
the  learned  judge  himself  felt,  that  the  real  difficulty 
beffins.    The  application,  as  is  pointed  out  in  the 
juc^gment,  was  made  by  tiie  respondent.  Earl  Cowley, 
in  a  divoroe  suit  in  which  his  marriage  with  the 
petitioner  had  becm  dissolved  at  her  instance,  and  was 
originally  placed  on  the  g^und  of  molestation,  upon 
which  it  was  impossible   to   support  it,  and  it  is 
admitted  that  there  is  no  element  of  malice  in  the 
case.    The  learned  judge,  however,  dealt  with  it  as 
though  it  were  a  proceeding  instituted  in  the  High 
Court  invoking  its  general  jurisdiction  to  restrain  the 
commission  of  a  legal  wronff,  and  the  question  is, 
whether   tiie   earl   has    estaUished    such    a    legal 
wrong     committed     against    him     by    the     lady 
who   was    his    wife    as    to    entitle    him    to    the 
relief  which  he  seeks  against  her.    It  is  a  remarkable 
thing  tiiat,  if  such  a  right  exists,  no  precedent  can  be 
produced  of  such  relief  ever  having  been  sought  or 
obtained,  though  there  must  have  been  many  instances 
in  which  it  was  desired.    The  case  is  not  even  one  of 
another  person  calling  himself  Earl  Cowley,  as  to 
which  possibly  different  considerations  might  arise, 
and  the  right  claimed  by    the  earl,  which  stands 
entirely  outside  the  marital  relation,  must  be  put 
hifih  enough  to  entitie  him  to  enjoin  anyone  from 
using  without  his  consent  any  mere  courtesy  title 
derivable  under  his  own — for  instance,  to  restrain  his 
mother,  if  she  married  a  commoner,  from  continuing 
to  call  herself  countess,  or  his  daughter  from  calling 
herself  lady.    These,  having  no  legal  justification  in 
eitiier  case,   would,  on  the  argument,    be   equally 
invasions  of  his  right,  which,  put  broa<Uy,  is  to  insist 
on  all  such  persons  bcdng  remitted  to  their  strict  legal 
position  if  without  his  consent  they  purport  to  hold 
tities  as  members  of  his  family.     In  this  view,  and 
counsel  did  not  shrink  from  it,  it  would  be  immaterial 
whether  the  title  was  one  usuallv  accorded  by  the 
courtesy  of  society  or  not.     Indeed,  poshed  home  to 
its  logical  consequences,  it  would  seem  to  cover  a 
claim  to  interfere  with  and  restrain  the  use  of  a  name 
expressly  sanctioned  by  the  Crown,  as  mentioned  in  the 
judgment  of  Barnes,  J.,  and  the  affidavit  of  Sir  A.  W. 
Woods  there  referred  to.    It  is  strange  that  no  such 
right  has  ever  been  enforced.    We  have  been  unable 
to  find,  and  counsel  were  unable  to  point  out,  any 
analogous  cause  of  action.    The  owners  of  franchises 
can  maintain  actions  if  such  franchises  are  invaded ; 
for  instance,  the  owner  of  a  market  may  complain  of 
another  being  opened,  but  it  must  be  shown  to  be 
near  enough,  and  held  on  such  days,  as  to  interfere 
with,  andl>e  *' a  ntdsance"  to,  his  own:  see  Comyn's 
Digest,  Market,  C.  2,  Action  on  the  Case  for  Nuisance 
A.    'Hie  owner  of  a  freehold  office,  whose  case  seems 
to  present  the  nearest  analogy,  mi^ ht  have  maintained 
an  assize  for  disseisin,  or  an  action  on  the  case  for 
disturbance :  see  Comyn's  Digest,  Assize  B.  2  ;  Action 
on  the  Case  for  Disturbance  A.  5.    Bat  it  must  bave 
been  an  office  of  profit,  and  there  must  have  been 
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;« duMuin  '»  or  "  diatorbanoe."    The  acts  of  the  lady 

m  thi«  case  faU  far  short  of  either  the  one  or  the 

other.  B yen  if  trespass  could  be  maintained  in  respect 

of  Boch  a  tenement,  we  do  not  think  that  the  acts  of 

ttie  petitioner  oonld  by  any  hititade  of  expression  be 

described  aa  a  "  trespass."    They  at  most  amonnt  to 

an  assertion,  which  is  true  in  fact,  that  she  was  at 

cme  tune  the  wife  of  Lord  Cowley.    Section  S7  of  the 

Divorce  Act,  20  &  21  Vict.  c.  85,  provides  that  the 

^rties  shall  be  at  liberty  to  marry  again,  as  though 

the  prior  marriage  had  been  dissolved  by  death.  Here 

toe  earl  s  enjoyment  of  his  hereditament  is  unaffected. 

He  has  suffered,  so  far  as  we  can  see,  no  injwria  or 

damnum  ooffnizable  by  hiw.    The  learned  judge  was 

of  opmion  that  the  fact  that  there  was  property  in  the 

title  carried  with  it  the  right  daimed,  thus  distin- 

gnishing  it  from  the  case  of  names  in  which  there  is 

no  tffoTOrty.     But,  even  if  the  property  in  the  title 

could   found  a  claim    to  enjom  anyone  else  from 

Mwmung  it,  without  proof  of  other  facts,  as  to  which 

we  give  no  opinion,  the  title  assumed  here  is  not 

Identical,  and  Earl  Cowley's  remedy,  if  any,  would 

leem  to  be  by  some  form  of  action  on  the  case,  for 

which  we  can  find  no  foundation  m  the  facts  here 

proved.    But  we  think  the  case  does  not  rest  merely 

on  the  negative  evidence  of  absence  of  precedent. 

The  existence  of  the  cause  of  action  for  jactitation  of 

mapia^e,  and  the  conditions  upon  which  alone  it  was 

mamtamable,  furnish  an  argument  against  the  earl. 

Plough  a  person  has  in  Bi^lish  hiw  no  property  in 

his  name,  his  status,  whether  married  or  single,  is 

Moogniaed  by  law,  and  carries  with  it  certam  rights  and 

oWigations ;  yet  he  could  not  comphiin  if  a  woman  who 

WM  not  his  wife  claimed  to  be  his  wife,  or  enjoin  her 

from  so  doing,  unless  she  did  it  maliciously.  We  are  not, 

of  course,  dealing  with  a  common  hiw  action  of  defama- 

taon,  which  might  conceivably  be  supported  by  such 

ttcte.    Peers  were,  no  doubt,  plaintiffii  in  suits  for 

jactitation  as  often  as  other  persons,  yet,  if  the  right 

here  dwmed  existed,  th^had  a  much  simpler  rem^y. 

Indeed  tiie  case  of  Bawhe  v.  CbrW,  2  Hag.  Con.  280, 

w  a  good  illustration  of  this.    There,  in  a  suit  brought 

by  Lord   Hawke  for   jactitation  of  marriage,   the 

oppugnant  caUed  herself  Lady  Hawke ;  she  sefc  up  a 

wae  of  maniage  which  she,  however,  abandoned,  and 

wrted  her  defence  on  the  fact  that  Lord  Hawke  had 

at  one  tune  consented  to  her  bearing  the  title.    This 

was  held  by  Sir  W.  Scott  to  negative  malice  on  her 

part,  and  the  suit  failed.    The  experienced  counsel, 

argnmg  for  Lord  Hawke  before  Sir  W.  Scott,  are 

reported  to  have  said,  in  excusing  their  client  for 

pooeedmg  after  his   former  conduct   to   the  lady 

[p.  m) :  "A  smt  of  jactitation  was  the  only  remedy 

by  which  the  party  could  protect  hhnself  and  his 

»mily  from  such  an  assumption  of  a  false  relation  to 

^welf  and  to  them."    Tbia  is  more  than  negative 

?™enoe.     The  suit  for  jactitation  has  itself  fallen 

mto  ^use,  and  it  seems  hite  in  the  day  to  find  a 

subBtitnte  for  it  m  the  case  of  titled  persons.    In  the 

Pwent  caw  ^e  kdy  has  married  again,  but  the  right 

^?d  by  the  earl  would,  if  idfowed,  be  eqmflly 

enectave  to  restrain  her,  whether  she  had  married 

again  or  not    It  is  not  necessary  to  consider  how 

wr.  It  at  aU,  social  usage  would  support  the  lady  in 

o^tmmDg  to  use  the  style  Lady  Cowley.    The  e^t- 

enoe  Of  such  usage  might  be  material  in  any  proceeding 

wtee  mahce  was  part  of  the  cause  of  action,  but  it 

S^LfJr!^*  ^"^  ^f  P'"®^*  inquiry.    We  are  of 
opaaon  that  the  appeal  must  be  allowed. 

Appeal  allowed. 

SolidtorB,  Wontner  &  Sons;  Lewis  &  LewU. 
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In  re  Haybs. 
TuRNBULL  V,  Hatbs.  (a.) 

Power— Special  poiver  of  aj^ntment — Will  imor  to 
creation  of  special  power. 

A  special  power  auiJiorizing  the  donee  to  appoint  an 
interest  in  favour  of  a  particular  person  wiU  not  be 
exercised  by  a  wiU  made  by  the  donee  prior  to  the  creation 
of  such  pouter  wherein  testator  appoints  to  such  person  an 
interest  in  all  the  residue  of  the  property  over  which,  at 
the  time  of  his  death,  he  shall  have  a  disposing  power. 

Summons. 

This  was  an  originating  summons  to  determine 
whether  the  will  dated  the  29th  day  of  December, 
18S4,  of  Henry  Hayes  the  younger,  operated  as  a 
valid  appointment — under  the  power  conferred  upon 
him  in  that  behalf  by  the  will  dated  the  10th  of 
June,  1893,  of  his  father,  Henry  Hayes  the  elder— 
to  the  defendant  Isabel  Elliott  Hayes,  wife  of  the 
said  Henry  Hayes  the  younger,  of  the  whole  income 
during  her  widowhood  of  the  sum  of  £4,000  and  the 
share  of  residue  by  the  father's  will  settled  upon  trusts 
in  favour  of  the  said  Henry  Hayes  the  younger  and 
his  issue,  and  of  an  annuity  of  £50  out  of  such 
income  during  the  remainder  of  her  life  in  case  she 
should  marry  again. 

The  executors  and  trustees  of  the  will  of  the  said 
H  Hayes  senior  were  plaintiffs,  and  the  said  Isabel 
E.  Hayes  and  Basil  H.  Hayes,  an  infant,  were 
defendsoits. 

The  facts  of  the  case  were  as  follow :  By  his  will 
dated  the  10th  of  June,  1893,  H.  Hayes  the  elder, 
father  of  H.  Hayes  the  younger,  empowered  each 
child  of  his  by  his  or  her  will  or  codicil  to  appoint  to 
the  whole  or  any  part  of  the  yearly  income  of  his  or 
her  share  in  the  residuary  estate  under  the  will 
bequeathed  for  the  life  of  his  or  her  wife  or  husband,  or 
for  any  interest  determinable  on  or  before  the  death  of 
such  wife  or  husband ;  and  the  testator  directed  that  a 
sum  of  £4,000,  raisable  under  the  will,  should  be  held 
upon  the  same  or  like  trusts  and  subject  to  the  same 
or  like  powers  as  were  thereinbefore  declared  with 
respect  to  the  share  of  H.  Hayes  the  younger  in  the 
residue  as  if  the  same  were  there  repeated. 

The  said  H.  Hayes  the  younger  Dy  his  will,  which 
was  dated  the  29th  of  December,  1884,  after  bequeath- 
ing certain  legacies,  gave  all  the  residue  of  the  property 
oyer  which  at  the  time  of  his  death  he  should  have  a 
disposing  power  to  trustees  upon  trust  for  sale  and 
conversion  on  the  trusts  therein  mentioned,  and 
directed  the  trustees  to  pay  the  yearly  income  arising 
from  his  trust  estate  to  his  wife  for  life  or  widowhood ; 
but  in  case  she  should  marry  again,  then  he  directed 
his  trustees  to  pay  her  an  annidty  of  £50,  and  he 
directed  his  trustees  to  stand  possessed  of  his  trust 
estate  subiect  to  the  aforesaid  trusts  upon  the  trusts 
for  his  children  and  otherwise  as  therein  mentioned. 

On  the  20th  of  March,  1893,  the  last-named  testator 
added  a  codicil  to  his  will,  whereby  he  appoinUd 
trustees  and  executors  different  to  those  in  the  will 
mentioned  and  otherwise  confirmed  his  said  will.  At 
the  time  of  the  execution  of  his  will  H.  Hayes  the 
younger  had  no  power  of  appointment  in  favour  of 
his  wife  vested  in  him  under  any  instrument,  but 
under  a  settlement  he  had  a  power  of  appointing 
certain  property  in  favour  of  his  issue. 

(a.)  Beportedby  J.  Abthub  Price,  Esq.,  Barrister- 
at-Law. 
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H.  Hayes  the  elder  died  on  the  19Lh  of  April,  1895, 
aud  H.  Hayes  the  younger  on  the  8th  of  September, 
1899.  H.  Hayes  the  younger  left  him  surviving  his 
widow,  the  defendant,  and  their  children. 

2>.  D,  Robertson,  for  the  trustees  for  the  will  and 
the  infant  defeudant. — The  special  power  to  appoint 
in  favour  of  his  widow  has  not  been  exercised  by  the 
will,  for  in  the  first  place  the  will  is  anterior  in  date 
to  the  document  creatiog  the  power:  FarweU  (2nd 
ed.),  p.  226 ;  SHllman  v.  Weedon,  16  Sim.  26.  Section 
27  of  the  Wills  Act  only  relates  to  the  exercise  of 
general  powers  of  ^pointment :  Cave  v.  Gave,  8  De  G. 
M.  &  G.  131.  4  W.  B.  Oh.  Dig.  63 ;  £n  re  Welle, 
Hardusty  v.  WeLU,  38  W.  R.  229,  42  Oh.  D.  646 ; 
Hope  V.  Hope,  2  W.  E.  674,  5  Giff.  13;  In  re  OoUon, 
Wood  V.  Cotton,  37  W.  E.  232,  40  Oh.  D.  4:1 ;  In  re 
Milnf,  67  L.  T.  Eep.  828. 

Adams,  for  the  widow.— H.  Hayes  the  younger  in 
making  his  will  refers  to  the  possibility  that  some 
such  power  might  be  vested  in  nim,  and  his  aim  was 
to  exercise  such  prospective  power.  It  is  impossible 
to  say  that  he  had  not  a  disposinfl;  power  over  the 
property  appointed.  It  makes  no  dinerenoe  whether 
the  power  was  a  general  or  a  special  one.  In  re 
Milne;  Thornton  v.  Thornton,  L.  E.  20  Bq.  699, 
24  W.  E.  Dig.  330 ;  In  re  Wells ;  FarweU  on  flowers 
(2nd  ed.),  p.  494. 

Robertson,  in  reply. — I  do  not  say  that  under  no 
circumstances  will  a  will  operate  on  a  power  sub- 
sequently created.  There  must,  however,  be  some 
reference  to  the  property  or  ike  power.  It  is  not 
enough  to  use  general  words  to  sweep  in  everything. 

BYiUfE,  J. — It  is  clear  upon  the  authorities  that 
the  27th  section  of  the  Willj  Act  applies  to  general 
and  not  to  special  powers  of  appointment:  see 
Airey  v.  Bower,  36  W.  E.  667,  12  App.  Oas.  263; 
Boyes  v.  Cork,  28  W.  E.  764,  14  Oh.  D.  63 ;  and 
Foulkes  V.  Williams,  42  Oh.  D.  93,  37  W.  E.  Dig. 
137.  So  far  as  the  reasoning  of  the  Vice-Ohanoellor 
in  the  case  of  StiUman  y.  Weedon  is  founded  upon 
the  application  of  section  27  of  the  Wills  Act,  such 
reasoning  must  be  disregarded  in  view  of  later 
decisions.  It  is  also  clear  that  the  combined  effect  of 
sections  24  and  27  of  the  Act  is  to  enable  a  eeneral 
power  of  appointment  by  wiU  to  be  well  exercised  by 
a  will  executed  prior  to  the  date  of  the  instrument 
creating  the  power.  Unless  StiUman  v.  Weedon  is  to 
be  read  as  an  authority  to  the  contrary,  I  have  been 
unable  to  find  any  case  in  whidi  it  has  been  dedded 
that  a  special  power  of  appointment  by  will  can  be 
executed  by  a  will  dated  prior  to  the  creation  of  the 
power,  by  virtue  of  the  operation  of  section  24  of  the 
Act,  and  the  opinion  of  Stirling,  J.,  in  In  re  WeUs, 
and  the  actual  decision  of  the  l&ster  of  the  Eolls  in 
Ireland  in  the  case  of  Doyle  v.  Coyle,  [1896]  1  Ir.  E. 
206,  are  distinctly  opposed  to  any  such  conclusion. 
The  case  of  StiUman  v.  Weedon  may,  I  think,  perhaps 
be  reconciled  with  the  last  mentioned  cases,  either 
upon  the  ground  that  if  specific  personal  property  the 
subject  of  the  power  be  referred  to  in  the  will,  section 
24  of  the  Act  applies,  because  that  property  may  then 
be  said  to  be  comprised  in  the  will,  or,  to  use  the 
interpretative  words  of  Turner,  L.J.,  in  Lady  Lang- 
dale  v.  Bnggs,  4  W.  E.  703,  8  De  G.  M.  &  G.  391,  at 
p.  436,  <'  so  far  as  the  will  comprises  dispositions  of 
real  and  personal  estate,"  or  upon  the  ground  that, 
independently  of  the  Act,  if  speofic  personal  property 
the  subject  of  the  spedal  power  be  dealt  with 
by  the  testator  he  must  be  deemed  to  have 
intended  to  exercise  the  only  power  AtnLMiT^g  him  to 
deal  with  it,  although  sudi  power  be  oreat^  subse- 
quently to  the  wiU.  I  am  not  certain  of  the  precise 
view  taken  by  Lord  St.  Leonards  iu  Sugden  on  j 


Powers  (8th  ed.],  p.  307,  s.  49,  where  he  deals  with 
StiUman  v.  Weedon,  Be  this  as  it  may,  having  regard 
to  the  opinion  of  Stirling,  J.,  and  of  the  Master  of 
Eolls  in  Ireland  in  the  cases  I  have  mentioned,  I  do 
not  think  that  I  ought  to  deal  with  the  present  case 
(liiere  being  no  specific  description  of  or  reference  to 
the  property  in  question)  ui>on  the  footing  that,  not 
being  within  section  27,  section  24  of  the  Wills  Act 
applies.  The  difference  in  the  result  is  that  I  cannot 
sturt  with  any  presumption  in  favour  of  an  exercise 
of  the  power  by  reason  of  the  general  words  of 
disposition,  looking  only  to  see  if  there  be  a  contrary 
intention  expressed,  but  that  I  must  approach  the 
consid^ation  of  the  terms  of  the  will  as  tiiough  ttie 
WiUs  Act  had  never  been  passed. 

Acting  on  this  view,  and  bearing  in  mind  that 
the  subject-matter  is  personal  estate  and  that  such 
personal  estate  is  not  specifically  mentioned  or 
described  in  the  will,  bearing  in  mind  also  that 
the  decisions  in  In  re  WeUs  and  Doyle  v.  Coyle 
show  that  I  should  have  regard  to  the  date  of 
the  will,  I  will  refer  again  to  the  case  of  Foulkes 
V.  WiUiams,  a  case  deaSng  with  the  exercise  of  a 
special  power  over  real  estate,  where  Undley, 
L. J.,  says  (42  Oh.  D.,  at  p.  97) :  **  We  must  bear 
two  things  in  mind.  First,  that  section  27 
only  applies  to  a  eeneral  power  of  appointment 
as  to  which  a  gener^  devise  operates  as  an  exercifte 
of  tiie  power  unless  there  is  some  indication  in 
the  will  of  a  contrary  intention.  Secondly,  l^t 
as  regards  special  pjwers  the  old  law  applies, 
which  is  that  you  must  find  some  indication  eiuer  by 
reference  to  the  power  or  by  reference  to  the  property 
of  an  intention  to  exercise  the  special  power.  Any- 
thing which  showed  that  the  testator  had  the  power 
in  his  mind  would  be  enough.  But  if  you  cannot 
find  anything  to  show  that  the  testator  had  the 
special  power  in  his  mind  it  would  be  straining  lan- 
guage to  say  that  tiie  devise  would  be  an  exercise  of 
that  power."  The  subject-matter  in  the  present  caae 
is  personal  estate,  and  having  regard  to  the  old  law 
before  the  Wills  Act  in  reference  to  personal  estate, 
I  am  unable  to  say  that  the  property  is  so  referred  to 
as  to  show  an  intention  to  exercise  a  specific  special 
power  afterwards  to  be  created. 

Then  I  have  to  consider  whether  there  is  any 
sufficient  reference  to  the  power.  It  is  at  least 
doubtful  whether  I  am  at  liberty  to  have  regard 
to  the  fact  that  the  only  power  that  the  testator 
could  exercise  in  favour  of  his  wife  was  the  power 
in  question.  Even  if  I  am,  I  find  no  refer- 
ence to  any  specific  limited  power  either  existing 
or  to  be  afterwards  created,  although  I  do  find  an 
intention  expressed  to  dispose  of  all  property  over 
which  the  testator  shall  have  at  the  time  of  hLs  death 
a  disposing  power  in  favour  of  his  wife  to  the  extent 
of  giving  her  a  life  interest.  Notwithstanding  the 
expression  of  an  intention  to  dispose  of  all  that  the 
testator  should  at  his  death  have  power  to  dispose  of, 
and  notwithstanding  the  decisions  bearing  upon  the 
effsctuality  of  some  similar  expressions  as  showinsr 
a  contrary  intention  iu  the  cases  of  wills  operatea 
upon  by  the  24th  and  27th  sections  of  the  Wills  Act, 
I  think,  balancing  as  best  I  may  the  various  considera- 
tions one  way  and  the  other,  that  the  power  has  not 
in  this  instance  been  well  executed.  There  are  legacies 
given  to  the  executors,  who  are  no  objects  of  the  power, 
there  is  a  trust  for  sale  and  conversion,  and  there  is  the 
use  of  t^e  expressions  "  my  estate"  and  **  my  trust 
estate,"  the  latter  being  repeated  several  times  over. 
I  find  a  general  intention  shown  to  execute  all  powers 
of  appointment  and  to  benefit  the  widow,  but  upon 
the  whole  will  I  cannot  find  sufficient  groundf  to 
enable  me  to  hold  her  entitied  as  under  an  exercise  of 
the  subsequentiy  created  spedal  power.   I  should  like 
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to  mentioii  that  in  some  of  the  text-books  the  aotnal 
discussion  and  decision  in  StUlman  ▼.  Weedon  has 
been  treated  as  though  it  were  only  in  reference  to  a 
general^  power.  It  is,  however,  dear  to  my  mind 
that,  rightly  or  wroogly,  l^e  Vioe-Chanoellor  con- 
sidered both  sections  24  and  27  to  rehite  to  special 
powers,  and  that  he  was  actually  dealing  with  a  case 
of  a  special  power.  I  mnst  therefore  hold  that  the 
^wer  was  not  well  exercised. 

Solicitors,  Bell,  Brodrick,  &  Qray,  for  BiAchanan  & 
Sons,  Whitby. 


^^}:\  Jm.e20.1900. 

In  re  BoBN. 

ClTBNOOK  V,  BOBN.  (a.) 
Sdieitor — Lien — Charging  order  on  fund  in  court — 
Client  a  company — Applicatum  after  winding-up  order 
—Delay— Discretion— -aolidtora  Act,  1860  (23  <fe  24 
Vict,  c.  127),  a.  2S— Companies  Act,  1862  (26  &  26 
Vict.  c.  89),  a.  163. 

In  an  application  for  a  charging  order  under  the 
Solicitora  Act,  1860,  a.  28,  delay  ^  the  applicant  is  no 
ground  for  refusing  the  order  unless  other  rights  in 
respect  of  the  property  have  arisen  in  the  meantime. 

An  order  jnade  under  this  aection  on  the  intereat  of  a 
company  in  a  fund  in  court  ia  not  auch  an  execution  on 
the  aaseta  of  the  company  as  wovid  he  void  under  aection 
163  of  the  Companies  Act,  1862. 

SammoDS  by  solicitors  formerly  employed  by  a 
limited  company  in  an  action  for  administration, 
farooght  against  the  estate  of  a  deceased  person. 

The  sammons  asked  that  the  solicitors'  costs  should 
he  charged  upon  the  company's  share  of  the  funds  in 
ooort  to  the  credit  of  the  administration. 

The  claim  of  the  company  was  made  in  the 
sdmmistration  action  in  January,  1897,  and  was 
duly  admitted.  In  the  following  June  the  man- 
aging director  of  the  company  closed  the  office 
and  departed  to  South  Africa,  so  that  the  company's 
bosmess  ceased  to  be  carried  on  and  its  name  was 
OQDsequently  struck  off  the  register  by  the  Registrar 
of  Joint-Stock  Gompanies  on  the  28th  of  July,  1899. 

In  March  of  the  present  year  a  winding-up  order 
was  made  against  the  company  at  the  suit  of  a 
creditor.  The  present  snnmions  was  issued  a  few  days 
after  by  permission  of  the  winding-up  court. 

Maugham,  for  the  applicants,  daimed  that  the 
charging  order  was  the  proper  method  of  enforcing 
the  solicitors'  oommon  law  Hen. 

CaeenS'Hardy,  for  the  official  receiver.— The  solid- 
ton  have  no  real  lien.  They  were  not  employed  as 
the  SoUdtors  Act,  1860  (23  &  24  Vict  c.  127),  s.  28, 
requires,  to  "  prosecute  or  defend  any  suit,"  for  the 
compuiy,  thdr  client,  was  not  a  pitfty  to  this  action. 
There  is  a  discretion  not  to  make  the  order,  and  the 
present  is  a  case  in  whidi  it  ought  to  be  exercised : 
Oreer  v.  Toutig,  31 W.  E.  930,  24  Oh.  D.  645,  at  p.  667  ; 
In  re  Humphreys,  46  W.  B.  322,  [1898]  1  Q.  B.  520,  at 
p.  526.  A  period  of  more  than  two  years  has  elapsed 
Binoe  the  claim  was  brought  in  and  the  order  niade, 
"^during  that  period  the  solidtors  have  done 
nothing.  The  property  of  the  company  is  in  equity 
the  property  of  the  creditors,  and  the  two  objections 
to  the  solicitors'  mode  of  proceeding  are  (1)  the  delay, 
J^*^  (2)  tbp  winding-up  order:  Roche  v.  Boche,  29 
Xi.  R.  1^.  339.  The  charging  order  is  in  the  nature  of 
*  ^^  te   salvage;    hence  the  priudples  of    dvil 

(a.)  Beported  by  J.  P.  Iskun,  Esq.,  Barrister-at- 
Law. 


salvage  apply:  The  Europa,  B.  &  L.  89.  The 
common  law  lien  has  been  replaced  by  the  statutory 
one;  it  is  not  applicable  in  a  winding  up,  like  the 
solidtor's  lien  on  documents  in  his  hands.  If  a 
creditor  had  issued  execution  the  lien  would  be  gone 
pro  tanto.  The  result  of  this  order  would  be  that  the 
official  recdver  would  not  be  able  to  distribute  any 
funds  of  a  company  in  liquidation  without  taxing  the 
costs  of  every  solicitor  whom  the  company  had  ever 
employed.  The  lien  is  a  *'  disposition  of  the  pro- 
perty "  within  sections  86  and  163  of  the  Companies 
Act,  1862  (26  &  26  Vict.  c.  89). 

Maugham,  in  reply,  referred  to  Haymes  v.  Cooper,  12 
W.  E.  539,  33  Beav.  431,  and  In  re  Capital  Fire  Insur- 
ance Association,  32  W.  R.  260,  24  Gh.  D.  408. 

Fabwell,  J.,  after  stating  the  facts,  oontinued  as 
follows :  Jurisdiction  is  given  by  the  Solidtors  Act, 
1860  (23  &  24  Vict.  c.  127),  s.  28.  It  is  said  that  this 
is  a  discretionary  jurisdiction ;  I  agree.  Two  reasons 
are  given  why  I  should  not  make  the  order.  There  is, 
first,  the  delay.  The  delay  of  two  and  a-half  years 
appears  to  me  immaterial  in  a  case  where  the 
company  ceased  to  do  business  in  1897  and  then  the 
director  left  the  country,  so  that  no  new  rights  can 
have  accrued.  The  delay  without  the  interposition 
of  new  rights  must  be  immaterial.  It  is  also  said 
that  the  statute  has  abrogated  the  common  law  lien. 
That  this  is  not  so  is  dedded  by  Haymes  v.  Cooper,  I 
agree  that  this  is  an  application  under  the  Act  to 
give  effect  to  the  statutory  right ;  but  it  appears  to 
me  material  to  connder  whether  I  am  doinji^  more 
than  give  effect  to  tihe  common  law  right,  which  it  is 
plain  that  the  appliosjit  possesses,  lliis  case  is 
something  like  that  of  debenture-holders  who  have  to 
allow  the  costs  of  the  liquidator  when  they  take  the 
benefit  of  his  exertions.  All  I  am  asked  to  do  here  is 
to  give  effect  to  the  statutory  right  in  aid  of  this 
common  law  right,  and  I  see  no  reason  why  I  should 
not  make  this  order.  It  has  been  suggested  that  the 
operation  of  the  lien  was  overridden  by  the  winding  up, 
and  also  that  the  statutory  charging  order  is  equivalent 
to  an  execution  and  therefore  ought  not  to  be  made, 
having  regard  to  section  163  of  the  Oompanies  Act, 
1862.  I  do  not  thb^  there  is  any  substance  in  dther 
of  these  suggestions.  The  common  law  lien  is  a  mere 
oommon  law  way  of  giving  what  the  party  himself 
might  give.  The  order  will  be  made  as  asked ;  costs 
of  obtsming  it  to  be  added  to  the  charge. 

Solidtors,  Edwin  Andrew  &  Co, ;  J,  W,  Browne, 


(Grantham  and  PhiUimore,  JJ.)  /  ' 

Fbteb  Walkeb   &   Son  (Limitbd)  v,  Bbislby 

(SUBVEYOB  OF  TaXBS). 

Gbinteb  v.  Fleming  (Subvbyob  of  Taxes),  (a.) 
Inland  reuenue— Inhabited    house    duty — Aaaeaament^ 

**Full  and  just  yearly  rent"— Poor  rate-^Licens&i 

house — Competition,  of  brewers — *' Tied"  houses — 43 

Geo.  3,  c.  161,  a.  10—48  Geo.  3,  c.  55,  Sched.  B,  r. 

8— House  Tax   Act,   1851   (14  &  16    Vict.  c.   36), 

ss.  1,  2. 

In  asseasing  premisea,  aituated  outside  the  jnetropolitan 
area,  for  inhabited  houae  duty,  regard  need  not  he  had  to 
the  poor  rate  ctssessments  where  such  oaaeaaTnenta  are  not 
baaed  upon  the  full  rental  value  of  the  premiaea. 

In  aaaeaaing  a  public- houae  for  inhabited  home  duty,  a 
covenant  entered  into  by  the  tenant  to  deal  exclusively 

(a.)  Reported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 
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with  hia  lancUorda,  who  were  a  firm  of  brewers,  for 
excUedbie  and  other  articlesy  and  covenants  by  the  tenant 
to  pay  additional  rent  in  any  year  in  which  he  should 
deal  for  those  articles  with  persons  other  than  the  land- 
lords^ and  also  in  any  year  in  which  his  indebtedness  to 
the  landlords  should  exceed  a  certain  sum^  should  be 
taken  into  consideration. 

Peteb  Walksb  &  Son  v.  Bbisley. 

Case  stated  by  CSommisuoners  of  Inland  Revenue. 

The  appellaats  appealed  from  an  assessment  on 
them  for  inhabited  house  duty  as  occupiers  of  premises 
fully  licensed  as  a  public-house,  in  Oswald-street, 
West  Derby,  Lancasmre,  on  an  annual  value  of  £200. 

The  appellants  were  owners  as  well  as  occupiers  of 
the  premises.  The  sross  annual  value  of  the  premises 
in  the  x>oor  rate  made  before  the  time  of  mating  the 
assessment  was  £135. 

It  was  contended  before  the  commissioners  by  the 
appellants  that  the  assessment  was  too  high  because 
(a)  the  full  and  just  yearly  rent  which  the  premises 
were  really  bond  fide  worth  to  be  let  by  the  year  was 
£120,  and  the  assessment  ought  to  be  reduced  to  that 
amount ;  (&)  as  a  matter  of  law  the  premises  might 
not  in  any  case  be  assessed  on  a  greater  annual  vcSue 
than  the  amount  of  the  gross  annual  value  stated  in 
the  poor  rate,  and  that  therefore  the  assessment  ought 
to  be  reduced  to  that  amount  although  the  com- 
missioners should  decide  that  the  actual  annual  value 
was  far  greater. 

The  commissioners  held  that  they  were  not  bound 
to  observe  the  gross  annual  value  of  the  premises  in 
the  poor  rate  as  the  maximum  annual  value  on  which 
the  premises  cotdd  be  assessed  to  the  inhabited  house 
duty,  and  being  satisfied  that  the  annual  value  of 
£200  stated  in  ^e  assessment  in  inhabited  house  duty 
was  the  full  and  just  yearly  rent  whidi  the  premises 
were  really  and  bond  fide  worth  to  be  let,  confirmed 
the  assessment  subject  to  this  case. 

Section  10  of  43  Qeo.  3,  c  161,  provided  that  e^eicy 
dwellinff-house  of  the  annual  rent  of  £5  or  upwar<u 
should  be  brought  into  charge  in  respect  of  the  duties 
set  forth  in  the  schedule  of  the  Act,  '*  according  to  the 
full  and  just  yearly  rent  at  which  the  same  is  really 
and  bond  fide  worth  to  be  let." 

Section  2  of  48  Geo.  3,  c.  55,  repealed  the  duties 
granted  by  43  Geo.  3,  c.  161,  but  saving  the  provisions 
for  ascertaining,  assessing,  collecting,  levying,  paying, 
and  accounting  for  the  duties,  and  provided  for  the 

Sayment  of  other  duties  in  respect  of  inhabited 
welling-houses. 

By  S^edule  B  of  the  Act  rules  are  laid  down  for 
oharffing  these  duties. 

Bme  7  is  as  follows :  "  No  dwelling-house  or  other 
such  premises  as  aforesaid  shall  be  estimated  or  rated 
at  anjr  less  annual  value  than  that  of  tJie  rent  or  value 
at  wmch  the  same  premises  shall  stand  charged  in  the 
last  rate  made  on  or  before  the  time  of  making  the 
assessment  for  the  relief  of  the  poor  in  the  same  parish 
or  place." 

Rule  8  provides  that ''  in  case  the  said  poor  rate  shall 
have  been  made  throughout  by  a  pound  rate  on  the 
full  annual  value  of  all  the  dwelling-houses  in  the 
same  parish  or  place  then  such  assessment  shall  be 
made  according  to  the  said  rate ;  and  the  assessors 
appointed  or  to  be  appointed  for  the  said  duties  shall, 
in  making  their  assessments  on  different  dwelling- 
houses  in  the  same  parish  or  place  in  all  such  cases  as 
aforesaid,  observe  the  same  rule  of  proportion  between 
the  assessment  of  the  duties  grantea  by  this  Act  thereon 
as  shall  have  been  observed  in  making  such  poor  rate 
as  to  all  the  premises  aforesaid  rated  in  such 
poor  rate." 

Bule  9  provides  that "  in  case  the  said  poor  rate  shall 
have  been  made  on  any  proportionate  part  of  iooh 


value  then  such  assessors  shall  assess  the  same  at  the 
same  simis  respectively  as  they  would  have  been 
assessed  at  by  virtue  of  this  Act  if  the  same  had  been 
respectively  estimated  in  such  poor  rate  at  the  full 
value  thereof  respectively." 

Bule  10  provides  that  '*  in  case  the  poor  rate  in  any 
parish  or  place  shall  not  be  made  on  the  full  annual 
value  of  the  different  dwelling-houses  charged,  nor 
according  to  any  proportionate  part  of  such  animal 
value,  but  nevertheless  the  said  owelling-houses  shall 
be  rated  in  due  proportion  to  each  other,  it  shall  be 
lawful  for  the  aaaesfiorB.  by  all  lawful  ways  and  means 
authorized  by  this  Act,  to  inquire  into  and,  to  the 
best  of  ^eir  information  and  judgment,  to  ascertain 
the  actual  rent  of  the  said  houses  and  other  premises 
aforesaid  in  different  occupations  within  their  limits 
which  shall  have  hewL  let  within  the  period  of  three 
years  preceding  the  time  for  making  ^e^assesament, 
or  so  many  of  them  as  they  shall  be  able  to  ascertain 
the  rent  of,  and  shall  make  an  assessment  on  the 
actual  rent  on  such  of  the  said  houses  and  premises 
therewith  occupied  whidi  shall  appear  to  them  to 
have  been  so  let  at  a  just  and  full  value  thereof,  and 
shall  afterwards  proceed  to  assess  the  several  other 
houses  with  the  premises  aforesaid  occupied  therewith 
in  sums  respectively  bearing  the  same  proportion,  as 
far  as  the  same  can  be  computed,  to  the  amount  of 
such  first  assessment  as  the  sums  ohiurged  on  the  said 
poor  rate  on  such  other  premises  respectively  bear  to 
the  sum  charged  in  the  said  poor  rate  on  the  said 
houses  and  premises  so  first  assessed." 

Bule  11  provides  that  <*  in  case  any  house  .  •  .  ahall 
not  be  rated  in  such  poor  rate  or  shall  be  rated  therein 
together  with  oUier  property  not  chargeable  to  the 
duties  hereby  granted,  or  there  shall  be  no  poor  in 
the  parish  or  pace  where  such  house  is  situate,  and 
in  every  case  where  the  rules  before  mentioned  are 
not  applicable,  the  said  assessors  shall  make  thdr 
assessment  from  the  best  information  thev  can  obtain 
of  the  annual  value  thereof,  which  in  all  cases  shall 
be  the  actual  amount  of  the  rent  at  which  the  said 
houses  and  premises  aforesaid  respectively  are  let,  or 
if  not  let,  the  rent  which  they  respectively  are  worth 
to  be  let  by  the  year." 

The  House  Tax  Act,  1851,  repealed  the  duties 
granted  by  48  Geo.  3,  c.  65,  and,  by  section  1  pro- 
vided that  in  lieu  of  the  duties  which  are  repealed 
<*  there  shall  be  assessed  •  .  .  upon  inhabited 
dwelling-houses  the  duties  set  forth  in  the  schedule 
payable  according  to  the  annual  value  of  such  dwell- 
mg-houses."  By  section  2  it  is  provided  that  all 
the  powers,  provisions,  rules,  &c.,  as  set  forth  in 
Schedule  B  of  48  Geo.  3,  c  55,  shall  be  in  force  with 
respect  to  the  duties  granted  therein,  so  far  as  the 
same  are  applicable  and  shall  not  be  repealed  or 
superseded,  and  are  consistent  with  the  provisions  of 
the  Act,  as  fully  and  effectually,  to  all  intents  and 
purposes  as  if  the  same  powers,  provisions,  rules,  &o., 
were  particularly  repealed  and  re-enacted  in  the  Act 
with  reference  to  the  duties  thereby  granted. 

Cripps,  O.C,  and  Horridqe,  for  the  appellants.-— 
The  rules  in  Schedule  B  of  48  Geo.  3,  c.  55,  have 
never  been  repealed,  and  they  are  therefore  in  force  at 
the  present  time.  The  premises  in  question  are  within 
rule  8,  and  the  assessment  to  inhabited  house  duty 
ought  accordingly  to  be  made  according  to  the  last 
poor  rate.  In  Dobbs  v.  Qrand  Junction  Waterworks  Co., 
32  W.  B.  433, 9  App.  Gas.  49,  it  was  held  that  the  words 
**  i^TiniiiLl  value  "  used  in  a  special  Act  of  1852  meant 
net  annual  value  as  defined  m  the  Parochial  Assess- 
ment Act,  1836  (6  &  7  Will.  4,  c.  96).  The  words 
"full  and  just  yearly  rent"  ought  to  be  similarlv 
interpreted,  << yearly  rent"  being  synonymous  with 
"annual  value."     In  the  metropolis,  by  virtue  of 
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section  45  of  the  Valuation  of  Property  (Metropotis) 
Act,  1869  (32  &  33  Vict,  o.  67),  the  valuation  list 
made  under  that  Act  is  conclusive  evidence  of  the 
gross  and  rateable  values  of  the  hereditaments  included 
therein  as  well  for  the  purpose  of  the  inhabited  house 
duty  as  for  the  poor  and  other  rates.  It  could  not 
have  been  intended  that  a  different  prindide  of  rating 
should  apply  in  the  metropoUs  and  in  the  country 
generally.  [Philldcorb,  J.— The  Taxes  Manage- 
ment Act,  1880  (43  &  44  Vict  c.  19),  s.  48-52,  seems 
to  support  your  view.] 

8ir  E,  Carton,  8,G,  {DanchverUt  Q*A,  with  him),  for 
the  Grown.— The  rules  in  Schedule  Bof  48  Geo.  3,  c.  55, 
are  inapplioable  to  the  state  of  things  in  1851.  There 
was  no  such  thing  at  that  time  as  a  "pound rate  on 
the  full  annual  value  "  as  is  refenred  to  m  rule  8,  or  as 
a  poor  rate  made  on  "  a  proportionate  part  of  such 
vaiue"  as  is  referred  to  m  rule  9.  The  rules  were 
obsolete,  and  the  commissioners  had  to  resort  to 
section  10  of  43  Geo.  3,  c  161,  and  had  to  ascertain 
the  value  of  the  premises  according  to  the  full  yearly 
rent  at  which  the  4ame  is  really  and  bond  fide  wortii 
to  be  let,  

Case  stated  by  the  Commissioners  of  Inland  Bevenue. 

In  this  case  the  appellant,  a  licensed  victualler, 
appealed  against  an  assessment  on  him  for  hihabited 
house  duty  as  occupier  of  the  <*BuU"  Hotel  at 
Hohester  on  an  annual  value  of  £60, 

The  appellant  held  the  premises  of  Messrs,  Ord, 
Battiscombe,  &  Slwes,  brewers,  on  a  yearly  tenancy, 
determinable  by  three  months  notice  on  either  side,  at 
a  rental  of  £14  per  annum,  under  an  agreement  dated 
the  17th  of  March,  1898,  whereby  he  covenanted 
[inter  alia)  to  deal  exclusively  with  the  landlords  for 
exciseable  articles  and  aerated  waters  to  be  sold  or 
consumed  in  the  appellant's  business. 

The  asreement  xiuther  provided  that  a  further  rent 
of  £10  should  be  payable  by  the  appellant  in  any  and 
every  year  in  which  he  should  (contrary  to  his  agree- 
ment) direotiy  or  indirectly  deal  with  persons  other  than 
the  landlords  for  exciseaUe  articles  or  aerated  waters, 
which  should  be  demandable  at  the  option  of  the 
landlords,  and  accepted  by  them  (so  long  as  it  was 
duly  paid)  in  lieu  of  the  remedy  they  might  otherwise 
have  by  way  of  injunction  to  restrain  the  appellant's 
breach  of  ms  agreement.  The  agreement  also  pro- 
vided that  a  further  rent  of  £10  should  be  payable 
by  the  appellant  in  any  and  every  year  in  which  he 
should  at  any  time  during  the  tenancy  be  indebted  to 
the  landlords  in  a  sum  exoeedinff  £30  for  liquors  or 
any  such  articles  supplied  to  him  by  the  landlords,  or 
for  money  advanced  by  them  to  him,  and  should  fail 
to  pay  and  discharge  such  debt  withm  twenty-four 
hours  after  notice  in  writing  by  the  landlords  so  to 
do  had  been  g^ven, 

Messrs,  Ord,  Battiscombe,  &  Elwes  held  the 
premises  of  the  freeholder  on  a  lease  dieted  tiie  6th 
of  May,  1893,  for  a  term  of  ten  years  from  tiie  6Ui  of 
May,  1893,  at  a  rental  of  £60  per  annum,  and  they 
were  bound  to  do  all  repairs. 

For  the  last  poor  rate,  which  was  made  before  the 
time  of  making  the  assessment  to  the  inhabited  house 
duty  in  the  parish  in  which  the  premises  were  situated, 
the  premises  were  assessed  at  the  sum  of  £23  as  the 
raLeable  value.  The  commissioners  found  that  the 
rent  of  £14  per  annum  paid  by  the  appellant  was 
less  than  the  full  and  just  yearly  rent  at  which  the 
premises  were  worth  to  be  let  by  the  year  as  a  free 
house  to  the  occupier  thereof,  inasmuch  as  the 
appellant  gave  additional  consideration  for  the 
tfloancy  of  the  premises — namely,  the  covenant  to 
purchase  all  his  beer,  &c,  of  Messrs,  Ord,  Battis- 
combe, ft  Blwes, 


The  house  was  assessed  for  income  tax  under 
Schedule  A  at  the  annual  value  of  £60, 

It  was  contended  on  behalf  of  the  appellant  (Ij 
that  tiie  assessment  of  the  premises  to  the  inhabitea 
house  duty  should  be  the  same  as  the  rateable  (or,  in 
the  alternative,  the  gross)  assessment  of  the  premises 
for  the  poor  rate;  (2)  that  in  the  alternative  the 
assessment  of  the  premises  to  the  inhabited  house 
duty  ought  to  be  the  fuU  and  just  yearly  rent  at 
which  the  premises  were  worth  to  be  let  by  the  year 
as  a  free  house  to  the  appellant  as  the  occupier 
thereof,  and  not  upon  the  rent  which  the  landlords 
might  pay  for  the  premises  on  considerations  personal 
to  tiiemselves  in  view  of  the  competition  among 
brewers  to  secure  licensed  premises  for  the  purpose  of 
letting  them  as  "tied  houses";  (3)  that  the  com- 
missioners ought  to  receive  evidence  which  the 
appellant  offer^  to  adduce  as  to  the  annual  value  of 
the  premises — ^that  is  to  say,  the  rent  at  which  they 
were  worth  to  let  by  the  year  as  a  free  house,  or  to  take 
steps  under  5  &  6  Vici  c.  35,  ss.  81  and  82, 16  &  17  Vict, 
c,  34,  s,  47,  and  43  &  44  Vict.  o.  19,  or  otherwise  to 
ascertain  such  annual  value ;  and  (4)  that  by  reason 
of  this  competition  the  rent  of  £60  per  annum  paid 
by  Messrs,  Ord,  Battiscombe,  &  Elwes  was  more  than 
the  fidl  and  just  vearly  rent  at  which  the  pemises 
were  worth  to  be  let  by  the  year  as  a  free  house  to 
the  occupier  thereof. 

The  commissioners  declined  to  hear  the  evidence 
which  the  appellant  offered  to  adduce  and  upheld  the 
assessment. 

Aequith,  Q,(7.,  and  Loehnis,  for  the  appellant, — 
Tins  case  comes  under  role  8  of  Schedule  jB  of  the 
Act  48  Geo.  3,  c.  55.  If  it  does  not  come  under  that 
rule  then  it  comes  under  rule  11.  In  that  gase  £14 
is  the  proper  assessment,  for  that  is  the  actual 
amount  of  rent  paid  by  the  occupier.  In  the  Act  of 
1851  it  is  clear  tkat  the  words  **  annual  value  "  are 
the  governing  words,  and  they  are  taken  to  be 
synonymous  with  "yearly  rent"  in  the  old  Act. 
The  very  essence  of  rent  is  that  it  is  what  land  or 
houses  are  worth  to  the  landlord— that  is  to  saj, 
gross  rent  with  the  deduction  necessary  to  secure  it. 
The  commissioners  were  wrong  in  refusing  to  admit 
the  evidence  tendered  by  the  appellant,  Brxu^ford-on' 
Avon  Asaeesment  Committee  v.  White,  [1898]  2  Q.  B. 
631,  47  W.  B.  Dig.  148,  is  an  authority  in  point. 

Sir  E.  Carson,  8*0.  (Danckwerte  with  him),  for  the 
Grown. — £14  is  not  the  actual  rent  paid  for  the 
premises,  because  you  have  to  add  to  that  the  liability 
tiie  occupier  is  under  by  virtue  of  the  covenant  not 
to  buy  beer  except  from  his  landlord, 

Gbaittham,  J, — Dealing  first  with  the  case  of 
Walker  v.  Brieley,  the  difficulty  of  this  case  arises 
from  the  fact  that  the  Acts  of  45  Geo.  3,  c.  161  and 
48  Geo,  3,  c.  55  were  passed  at  a  time  when  there 
was  no  settied  basis  by  which  the  poor  rate  was 
assessed  throughout  the  country.  One  can  under- 
stand how  this  state  of  things  arose  when  one  refers 
to  the  statute  of  Elizabeth  which  provides  that  people 
are  to  be  rated  according  to  their  ability.  It  is  a 
matter  of  history  that  in  we  time  of  George  HL  the 
various  parishes  adopted  various  principles  of  rating, 
and  so  long  as  money  was  raised  by  each  parish  for 
the  relief  and  maintenance  of  its  poor  it  was  allowed 
to  do  pretty  much  as  it  liked.  But  when  it  came  to 
raising  a  tax  for  what  we  now  call  imperial  purposes 
it  became  necessary  to  have  some  uniform  system  of 
rating.  With  this  object  rules  7,  8,  9,  10  and  11  in 
Schedule  B  of  48  Geo,  3,  c.  55  were  framed,  A 
number  of  imaginary  cases  are  taken  in  each  of  which 
it  is  prescribed  what  the  assessors  are  to  do,  and  then 
it  is  prescribed  what  is  to  be  done  if  the  oase  falls 
within  none  of  the  exampler  given* 
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Now  although  it  is  true  that  this  schedule  has  been 
referred  to,  and  given  vitality  to,  by  subsequent  Aots 
of  Parliament,  yet  in  my  opinion  it  is  very  difficult  to 
apply  it  at  the  present  time  because  the  droumstanoes 
of  rating  are  so  entirely  different  to  what  they  were. 
For  that  reason  I  do  not  think  we  ought  to  apply  the 
principle  of  Dohba*  case.  That  case  is  an  authority 
wherever  it  applies,  but  Lord  Watson,  while  agreeinj^^ 
with  the  judgment  in  that  particular  case,  said  that  it 
was  not  to  be  considered  as  an  authority  under  any 
other  Act  of  Parliament. 

That  being  so,  can  it  be  said  in  construing  rule  8  in 
Schedule  B,  following  Dobbs*  ccue,  that  "  fml  annual 
value  "  is  equivalent  to  what  we  may  term  rateable 
value  P  It  seems  to  me,  looking  at  the  other  rules, 
that  that  is  not  the  meaning  the  words  were  intended 
to  bear.  Bule  7  says  that  premises  are  never  to  be 
rated  at  less  than  their  rateable  value.  If  rule  8 
means  what  is  the  same  thing,  that  the  full  annual 
value  is  the  rateable  value,  what  is  the  use  of  having 
rule  7P  It  seems  to  me,  therefore,  that  the  two 
rules  must  refer  to  different  states  of  circumstances. 
Where  the  property  has  been  rated  at  something  less 
than  its  full  value  then  rule  7  is  to  apply,  and  where 
no  reduction  has  been  made— as  in  some  parishes  was 
the  case— from  the  rack-rent  then  in  that  case  the 
rack-rent  is  to  be  taken  as  the  basis.  Bule  9  was  put 
in  to  meet  yet  another  set  of  cases— namely,  where, 
as  was  done  in  some  parishes,  the  property  was  rated 
at  a  proportionate  pa^  of  its  value— 50  per  cent,  or 
75  per  cent.,  as  the  case  might  be.  Bule  10  is  very 
difficult  to  understand,  and  it  is  not  necessary  to  go 
into  the  meaning  of  rule  11. 

Passing  now  to  the  House  Tax  Act,  1851,  that  Act 
certainly  does  refer  to  Schedule  B,  but  it  does  not  say 
that  under  all  circumstances  the  rules  therein  laid 
down  are  to  be  treated  as  rules  which  must  necessarilv 
Apply*  because  in  section  2  it  says  that  the  rules  shall 
apply  so  far  as  the  same  shsJl  be  applicable.  It 
remains  to  see,  then,  whether  they  are  applicable  or 
not. 

There  can  be  no  doubt  that  the  Taxes  Management 
Act,  1880,  was  passed  on  the  assumption  that  the 
inhabited  house  duty  was  not  a  duty  which  was 
assessed  on  the  principle  of  poor  rate  assessment  in 
the  various  parishes  of  this  country.     If  t^at  were 
so  I  cannot  understand  why  provisions  were  inserted 
giving  persons  the  nght  to  adduce  evidence  on  oath 
as  to  the  value.     Tke  question  would  have  been, 
simply.  What  is  the  poor  rate  ?    For  these  reasons 
it  seems  to  me  that  all  the  Acts  passed  after  48  Geo.  3, 
c.  55,  were  passed  upon  the  assumption  that  the 
principles  of  taxation  in  the  case  of  the  poor  rate  and 
in  the  case  of  the  inhabited  house  duty  were  entirely 
different — that  in  the  one  case  the  taxation  was  for 
local  purposes,  and  in  the  other  for  imperial  pur- 
poses.   In  the  one  case  it  did  not  make  much  differ- 
ence how  the  money  was  raised  so  long  as  there  was 
enough  raised  to  maintain  the  poor.    In  the  other 
case,  what  the  Legislature  wanted  was  to  get  as  large 
an  amount  as  they  could  fairly  from  the  whole  country, 
treating  the  whole  country  fairly  and  equally  by  adopt- 
ing a  uniform  principle  with  regard  to  taxation,  so 
that  when  they  used  the  word  "rent"  and  ''full 
value"  they  intended  to  adopt  words  which  had  a 
different  meaning  from  annual  value  as  intwpreted  in 
the  Parochial  Assessments   Act,    1836.     ^r  these 
reasons  I  think  our  judgment  in  this  case  ought  to  be 
for  the  Orown. 

In  reference  to  the  second  case,  Orinter  v.  Fleming^ 
what  I  have  now  been  saying  will  apply  to  tiie  main 
principle  that  was  in  dispute  in  that  case,  and  I  do 
not  propose  to  add  to  what  I  have  already  said.  I  will 
only  say  a  word  or  two  with  regard  to  the  other 
question  in  dispute — namely,  whether  tiie 


were  entitled  to  take  the  £60,  the  rent  s^ven  by  the 
real  landlords,  the  brewers,  as  the  basis  of  their 
assessments  In  my  opinion  they  are  not  necessarily 
bound  by  that  figore,  and  it  was  their  duty  to  take 
evidence  and  find  out  what  was  the  value  of  the 
premises,  and  although  I  do  not  think  we  ought  to 
bind  them  absolutely  to  the  principle  involved  in 
Bradford-on-Avon  AssestmenJt  Committee  v.  White,  yet 
I  think  that  that  principle  would,  as  far  as  I  can  see, 
apply  in  the  present  case.  But  I  do  not  want  to  lay 
it  down  as  law  that  it  would,  because  as  yet  no 
evidence  has  been  taken.  I  do  not  think  that  the 
contention  made  by  counsel  that  £14  should  be  taken 
as  the  basis  of  assessment  can  be  uphold.  That  woold 
not  be  a  fair  basis,  because  it  is  not  the  rent  whioh 
the  occupier  pays.  By  his  agreement  he  agrees  to 
pay  an  extra  rent  of  £10  if  he  buys  beer  elsewhere. 
That  makes  the  rent,  or  miffht  make  the  rent,  £24. 
Then  there  is  another  provision  by  which  he  is  topay 
another  £10  if  his  beer  bill  is  increased  to  £30.  Tlien 
above  and  overriding  all  these  provisions  with  regard 
to  increased  rental  l£ere  is  the  liability  to  an  action 
for  breach  of  his  covenant  to  buy  his  beer  exclusively 
from  the  brewers;  and  beyond  that  again  there  is 
the  power  of  tiie  brewers  to  turn  him  out  at  three 
months*  notice  if  they  wish  to  do  so.  All  these 
liabilities  must  be  taken  into  account  in  determining 
what  is  the  fair  rent  of  the  property.  At  the  same 
time  it  seems  to  me  that  the  £60  a  year  paid  by  the 
brevtrer  is  not  necessarily  the  annual  value  of  the 
promises.  Without  laying  down  a  hard-and-fast  rule 
the  assessors  are  to  determine  on  the  best  evidence 
that  they  can  what  is  Hie  fair  rent  of  the  premises  as 
a  house  to  be  let  in  tiie  particular  position  in  which  it 
stands  without  the  tenant  being  under  the  obligation 
to  buy  beer  from  the  owner. 

For  these  reasons  our  judgment  will  be  against  the 
appellant  on  the  first  point,  but  with  regard  to  the 
the  point  I  have  just  dealt  with  the  case  must  go 
back  to  the  commissioners,  who  were  wrong  in 
refusing  to  hear  the  evidence  tendered  by  the 
appellants. 

Phillimobb,  J. — I  agree.    Oar  judgment  must  be 

for  the  Crown  in  the  case  of  Peter  Walker  &  Son  v. 

BrUley,  but  I   base    mv    judgment  on    somewhat 

narrow  grounds.    I  think  the  Valuation  of  Property 

(Metropolis)  Act,  1869,  is  a  double-edged  weapon. 

1  do  not  think  on  consideration  that  any  argument 

can  be  drawn  from  the  Taxes  Ifanagement  Act,  1880. 

I  think  that  every  one  of  the  sections  of  that  Act  to 

which  reference  has  been  made  can  be  satisfied  either 

by  the  income  tax,  or  the  land  tax  or  the  house  duty 

in  certain  cases  where  obviously  there  can  be  room 

for   dispute,  such,  for  instance,  as  under   role  11 

and    nUe    14,    and   I   agree   that    the   Grown   is 

driven  to  the  Act  of  43  Geo.  3  for  its  taxing  powers. 

I  further  affree  that  wherever  rule  8  could  apply,  the 

Grown  would  have  to  apply  it  and  be  bound  by  it. 

But  I  have  come  to  the  condusion  that,  at  anyrate  in 

this  case — and  probably  now  in  every  case — ^role  8 

cannot  apply,  and  that  the  state  of  things  contemplated 

by  rule  8  does  not  now  exist.     I  agree  with  my 

learned  brother  that  probably  the  key  to  this  matter 

lies  in  the  fact  that  the  system  of  rating  at  the  time 

the  Acts  of   43  and  48  Qeo.  3   were  passed   ^as 

by  no  means  a  uniform  system,  and  it  is  not  only 

possible  but  probable  that  at  that  time  in  several  cases 

the  assessment  was  actually  upon  the  rental  value  of 

the  property  assessed ;  and  when  one  calls  to  mind  the 

original  statute  of  Elizabeth  it  seems  quite  possible 

that  that  might  have  been  the  case.     The  inhabitant 

under  that  statute  was  to  be  rated  according  to  his 

ability.    The  property  which  be  occupied  was  really 

the  measure  of  his  abUity.    It  would  be  quite  fair  and 
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safe  to  toy  that  he  was  a  man  of  sooh-and-suoh  wealth 
becaoBe  he  lived  in  a  honse  for  which  he  paid  such- 
and-such  a  rent;  and  it  would  be  immaterial  between 
him  and  the  others  in  the  same  parish  whether  the  rent 
of  the  house  or  the  net  value  of  the  house  was  taken. 

That  being  the  state  of  things,  as  I  think  we  are 
driven  from  many  oonsideratious  to  conclude  that  it 
was,  the  rules  nnder  48  Geo.  3,  c  55,  admit  of  cases 
where  the  rating  will  be  upon  the  rental  of  the 
premises,  or  what  has  sometimes  been  called  the  gross 
or  full  aimnal  value,  and  where  itis  so  assessed  I  think 
the  Grown  would  be  concluded.  If  the  poor  rate 
purported  to  be  a  third  of  the  gross  annual  value  or 
such  a  proportionate  part  of  ^e  gross  annual  value 
as  would  enable  one  by  a  simple  sum  in  proi>ortion 
to  arrive  at  the  gross  annual  value,  then,  too,  I 
think  the  Grown  would   be   concluded  and    rules 

8  and  9  would  appljr.     But  I  think  rules   8   and 

9  are  not  in  operation  in  this  case,  and  probably  never 
will  be  in  operation  again,  because  poor  rates  are 
never  now  assesssed  on  the  full  annual  value. 

That  leads  us  to  the  question  which  has  been  most 
strenuously  debated  in  this  case.  I  agree  that  for 
the  purposes  of  the  Waterworks  Act,  the  Ghurch  Bate 
Act,  and  very  likely  for  the  purposes  of  most  Acts,  the 
term  "  full  annual  value"  means  the  net  value  after 
all  proper  deductions,  but  I  am  satisfied  that  this  Act 
of  Geo.  3  has  made  its  own  dictionary,  and  that  the 
words  **  full  value  *'  in  that  Act  mean  the  rtnt  to  be 
got  from  the  premises.  I  think  that  the  initial  words 
of  the  schediue  help  us.  They  are :  '*  A  schedule  of 
the  duties  made  payable  on  all  inhabited  dwelling- 
houses  throughout  Great  Britain  according  to  the 
value.  For  every  inhabited  house  which  (with  certain 
things)  shall  be  worth  the  rent  hereinafter  mentioned." 
I  think  these  words  show  that  when  the  statute  says 
« value"  or  "fuU  value" — certainly  when  it  says 
"full  value" — ^it  means  rent.  There  are  other 
portions  of  the  statute  which  seem  to  me  to  point  the 
same  way.  Therefore  I  think  that  rule  8  omy  applies 
where  poor  rate  is  assessed  on  what  we  now  call  the 
gross  value.  Bule  9  would  appl^  where  the  rating 
for  some  odd  reason  is  a  proportionate  value  of  the 
property — two-thirds,  three-quarters,  nine-tenths, 
ana  so  forth.  Bule  10  may  apply  to  cases  where  the 
rate  is  not  on  its  face  a  proportion,  but  where  the 
value  has  been  arrived  at  by  actually  assessing  the 
property  at  a  proportion  of  its  value,  or  it  may  apply 
to  cases  where  the  assessment  is  fair — ^not  because  the 
full  rate  has  been  taken,  nor  because  a  proportion 
has  been  deducted,  but  because  in  each  case  the 
proper  deductions  can  be  made,  those  deductions 
varying  in  proportion  in  respect  of  the  different 
houses  or  premises  rated.  If  that  is  so,  that  helps  us 
to  see  that  rule  8  refers  to  the  gross  annual  value. 
There  remains  rule  11,  which  enables  us  to  understand 
the  meaning  of  the  words  "  worth  the  rent."  That 
being  so,  Uiere  is  nothing  to  exclude  the  assessors 
from  mijdng  the  inquiry  thejr  have  made,  and  as 
upon  the  basis  of  that  inquiry  it  is  not  disputed  that 
this  assebsment  should  stand,  in  my  opinion  our 
judgment  should  be  for  the  Grown. 

In  the  case  of  Orinter  v.  Fleming,  so  far  as  the 
points  are  the  same  our  judgment  is,  of  course,  the 
same.  Then  the  appellant  turns  the  Grown*s  argu- 
ment against  it  and  says :  "  Very  well,  let  it  be  the 
rent— l£at  is,  £14  a  year.  Ton  are  bound  by  that, 
and  that  must  be  the  value  on  which  I  am  to  pay  the 
tax."  I  think  the  answer  to  that  is  that  £14  is  not 
the  rent.  Bents  constantly  in  old  days— not  in- 
frequently at  the  time  when  this  Act  was  passed,  and 
sometimes  even  now— were  pavable  piurtly  in  money 
and  partly  in  kind.  I  know  of  many,  and  I  should 
have  no  hesitation  in  saying  that  that  part  of  the 
rent  which  is  payable  in  land  would  have  to  be  valued 


in  order  to  arrive  at  the  rent.  ^  So  also  if  there  are 
other  considerations  for  the  letting,  such  as  a  covenant 
to  purchase  beer  from  titie  Ludlord,  such  considera- 
tions are  a  part  of  the  rent.  And  here  I  come  to 
the  little  shadow  of  distinction  between  my  learned 
brother  and  myself  in  the  actual  working  out  of  the 
valuation  in  this  case.  I  do  not  know  whether  it  is 
important.  I  think  that  strictly  speaking  there 
ought  not  to  be  an  inquiry  ad  to  what  these  premises 
are  worth  because  I  think  they  have  been  let,  and  I 
think  the  inquiry  ought  to  be,  What  is  this  rent  ?  and 
that  the  proper  way  to  arrive  at  that  is  to  estimate 
the  value  in  money  of  the  rent  plus  the  covenants. 
The  value  is  certainly  more  than  £24,  because  if  the 
tenant  buys  beer  fiix>m  elsewhere  the  landlords  at 
their  own  option  may  impose  an  additional  rent  of 
£10,  and  possibly  they  may  choose  to  exercise  other 
remedies  which  would  bring  in  the  other  £10.  The 
latter  remedy  does  not  seem  to  me  to  be  xent  at  all. 
But  certainly  the  rent  of  the  premises  is  more  than  £24. 
Of  course  if  the  inquiry  is  to  be  at  large— if,  that  is  to 
say,  Uie  inquiry  is  to  be  what  the  premises  are 
worth  to  be  let,  then  the  canon  in  Brad/ord-on-Ayou 
Aaaesament  Committee  v.  White  ought  to  be  applied. 
Strictly,  however,  I  think  that  that  is  not  the  canon 
to  be  applied  here,  but  tiiat  the  question  is,  what 
actually  is  the  value  of  the  rent  and  covenants — in 
other  words,  what  is  the  value  of  the  premises  to 
let  ?  Otherwise  I  quite  agree  with  my  learned  brother. 

Appeal  in  Peter  Walker  &  Sons  v.  Brisley  diamisaed. 

In  Chinter  v.  Fleming,  case  remitted  to  tJie  Com' 
miseionera* 

Solicitors  for  the  appeUants  in  Peter  Walker  &  Go. 
V.  Brisley,  Field,  Boacoe,  &  Co. 

Solicitors  for  the  appellants  in  Grinter  v,  Fleming, 
Oodden,  Son,  &  Holme,  for  Beed  &  Co,,  Taunton. 

Solicitor  for  the  respondents.  Solicitor  of  Inland 
Revenue. 


June  13,  1900. 


Q.  B.  Div.  I 

(Ghrantham  and  Ghannell,  JJ.)  ] 

Lanoley  v.  Bombay  Tea  Go.  (a.) 

Merchandize  Marha  Act,  1887  (50  <fe  51  Vict.  c.  28) 
M.  2,  auh-aection  (2) ;  3,  auh-secUon  (1) — FaXae  trade 
deacription  —  "  Application  "  to  gooda  —  Deacription 
implied  from  conduct. 

A  purchaser  aaked  a;t  a  ahop  for  two  half -pounds  of 
tea.  The  aaleaman,  vnthout  making  any  verbal  atate^ 
ment,  handed  him  two  packeta  of  tea,  for  which  he  paid. 
Each  packet  waa  atamped  in  ink,  **  The  weight  of  thia 
package^  including  the  wrapper,  ia  i  ^6."  There  waa 
slightly  leaa  than  i  lb.  of  tea  in  each  packet,  hit  the 
weight  of  i^  tea  and  the  wrapper  combined  waa  more 
than  ^  lb. 

Hdd,  that  the  aaleaman  had  not  by  hia  conduct  applied 
to  the  tea  a  falae  trade  deacription  of  ita  weight  within 
the  meaning  of  the  Merchandize  Marka  Act,  1887. 

Gase  stated  by  justices  of  Newcastle-upon-Tyne. 

An  information  was  laid  by  the  appellant,  cluirging 
that  the  respondents  did  on  the  2nd  of  December, 
1899,  unlawfully  sell  certain  goods — to  wit,  two  half- 
pounds  weight  of  tea,  to  which  a  false  ttade  descrip- 
tion—namely, a  false  trade  description  or  statement  as 
to  the  weight  of  the  said  goods,  was  applied,  contrary 
to  the  provisions  of  section  2,  sub-section  2,  of  the 
Merchandize  Marks  Act,  1887. 

(a.)  Beported  by  T.  B.  Golqxthoun  Dill,  Esq., 
Barrister-  at-Law. 
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At  the  hearing  of  the  informatioii  the  following 
f aots  were  proved  or  admitted : 

On  the  2nd  of  December,  1899,  the  appellant  asked 
at  the  respondents'  shop  for  two  half-pounds  of  tea. 
l!he  tea  was  lying  in  paokets  on  the  oonnter.  One  of 
respondents'  salesmen  took  two  padkets,  wrapped 
them  in  paper,  and  handed  tiiem  to  the  appellant, 
who  paid  2s.  6d.  for  them.  Nothing  was  said  by  the 
salesman,  who  simply  handed  over  the  parcel  to  the 
appellant,  who  took  it  to  William  Taylor  Denton,  an 
inspector  of  weights  and  measures.  The  parcel  was 
then  opened  and  it  was  found  that  each  paoket  con- 
taining the  tea  was  stamped  in  ink  as  follows :  '*  The 
weight  of  this  package,  including  the  wrapper  is 
i  lb."  There  was  no  evidence  that  this  was  specifi- 
cally brought  to  the  knowledge  of  the  appellant  at 
the  time  of  sale.  Denton  weighed  the  pa^^ts  and 
their  contents,  with  the  result  that  one  packet  was 
found  to  contain  144^  grains  less  than  haU  a  pound, 
and  the  other  132  grams  less  than  half  a  pound.  In 
each  case  the  weight  including  the  paper  wrapper  was 
in  excess  of  half  a  pound,  twenty-four  grains  in  the 
one  case  and  thirty-five  grains  in  the  other. 

It  was  contended  on  behalf  of  the  appellant  that 
the  mere  handing  over  of  the  padkets  of  tea  in  the 
manner  above  described  to  the  appellant,  who  had 
asked  for  two  half-pounds  of  tea,  was  a  tacit  repre- 
sentation by  the  respondents'  salesman  that  each 
packet  contained  half  a  pound  of  tea,  and  that  as  the 
padkets  in  fact  contained  less,  a  false  trade  description 
had  been  applied  to  the  goods  within  the  meaning  of 
the  statute. 

The  justices  were  of  opinion  that  the  **  trade  de- 
scription "  contemplated  by  the  statute  was  something 
written,  printed,  or  stamped,  that  a  verbal  descrip- 
tion alone  would  not  be  sufficient,  and  a  fortiori  not  a 
mere  inference  from  conduct,  as  in  the  case  before 
theia.  They  accordingly  dismissed  the  information, 
subject  to  a  case  for  the  opinion  of  the  court. 

The  Merchandize  Marks  Act,  1887,  provides  as 
follows :  Section  2  (2),  **  Every  person  who  sells  .  .  • 
any  goods  ...  to  which  any  .  .  .  false  trade 
description  is  applied  shall "  (unless  he  establishes  his 
innocence  as  therein  mentioned)  ''be  guilty  of  an 
o£Eenoe  against  this  Act."  Section  3  (1),  <*  The  ex- 
pression *  trade  description'  means  any  descriptive 
statement  or  other  indication,  direct  or  indirect,  as  to 
(inter  cUia)  the  quantity  or  weight  of  any  goods." 

Boheon,  Q,C.,  and  Jacobs,  for  the  appellant.— The 
salesman  impliedly  represented  that  each  packet  con- 
tained half  a  pound  of  tea,  and  by  so  doing  he  applied 
a  falsetrade  description.  To  '*  apply  "  a  description  does 
not  necessarily  denote  a  physical  application :  thus  in 
Buddy.  Luoa$,  [1891]  1  a  B.  408,  it  was  held  that  a 
description  contained  in  an  invoice  which  was  not 
physically  attached  to  the  goods  was  a  description 
applied  to  the  goods.  That  decision  was  approved 
by  the  court  in  Coppen  v.  Moore,  46  W.  B.  620,  [1898] 
2  Q.  B.  300,  at  p.  311,  and  its  logical  consequence  is 
that  a  trade  description  may  be  applied  by  a  verbal 
statement  or  even  by  conduct.  The  dictum  of 
Wright,  J.,  in  Coppen  v.  Moore,  [1898]  2  Q.  B.,  at  p. 
304,  to  the  contrary,  was  obiter  only. 

Sir  E.  Clarke,  Q.C.,  Joseph  WaUon,  Q.C.,  T.  Willea 
ChiUy,  and  Cla/rke  Williams,  for  the  respondents,  were 
not  ofjled  on. 

Gkanthak,  J. — ^I  am  of  opinion  that  the  decision 
of  the  magistrates  was  right.  To  my  mind  it  would 
be  a  straining  of  the  limguage  of  the  Act  to  hold 
that  the  conduct  of  the  respondents'  salesman  was  an 
application  to  the  goods  of  a  trade  description  of 
their  weight.  Hie  only  statement  of  their  weight 
which  was  applied  to  wem  was  that  printed  on  the 
wrapper,  and  that  statement  was  true. 


Ghannsll,  J. — I  amof  the  same  opinion*  I  agree 
with  the  opinion  of  Wright,  J.,  in  Coppen  v.  Moore. 
It  is  true  that  that  expression  of  opinion  was  un- 
necessary to  the  decision,  but  it  was  deliberately 
expressed,  for  it  appears  from  the  report  that  the 
learned  judge  had  at  first  taken  the  opposite  view, 
and  in  the  course  of  arg^ument  had  suggested  that  a 
verbal  use  of  a  false  trade  description  might  be 
sufficient,  and  the  expression  of  opinion  in^  his 
judgment  was  evidently  inserted  with  ^  the  direct 
object  of  correcting  the  earlier  suggestion.  Under 
those  circumstances  I  think  that  we  ought  to  follow 
his  view.  But,  independentiy  of  that,!  agree  with 
it,  though  at  the  same  time  I  do  not  dispute  that  the 
point  was  very  arguable.  The  appeal  must  be  dis- 
missed. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Boioe  &  Maw. 

Solicitors  for  the  respondents,  Crowders,   Vizard,  & 
Oldham. 


May  31,  1900. 


Q.  B.  Div.  \ 

(Darling  and  Bucknill,  JJ.)  J 
Mason  {Appellant)  v,  Cowdbay  {Respondenty  (a.) 

Adulteration — Food  and    drugs — Purchase    of   several 

bottles  for  analysis— Division  of  samples— Sale  of 

Food  and  Drugs  Act,  1875  (38  <fe  39  Vict.  c.  63),  s.  14. 

An  inspector  purchased  at  the  same  time  and  place,  for 

analysis,  six  bottles  of  camphorated  oil,  and  divided  the 

bottles  into  three  lots  of  two  bottles,  each  without  opening 

any  of  them.     One  lot  he  handed  back  to  the  vendor,  one 

lot  to  the  analyst,  and  one  lot  he  retained  himself. 

Held,  thai  the  inspector  had  not  complied  with  section 
14  of  the  Sale  of  Food  and  Drugs  Act,  1875,  as  each 
bottle  was  a  separate  **  article**  within  that  section,  and 
should  itself  be  divided  into  three  parts. 

Case  stated. 

This  was  a  case  stated  on  an  appeal  from  the 
justices  of  Bedfordshire,  who  dismissed  an  information 
imder  section  6  of  the  Sale  of  Food  and  Drugs  Act, 
1875,  preferred  by  the  appellant,  an  inspector  under 
the  Act,  charging  the  respondent  with  seUing,  to  the 
prejudice  of  the  appellant,  a  drug— to  wit,  cam- 
phorated oil — which  was  not  of  the  nature,  substance, 
I  and  quiJity  of  the  drug  demanded. 

In  November,  1899,  the  appellant  purchased  from 
the  zespopdent  six  twopenny  ootties  of  camphorated 
oil. 

The  botties  had  affixed  to  them  the  name  of  a 
chemist  in  a  neighbouring  town. 

There  was  no  evidence  that  the  name  on  each  bottie 
was  the  same,  or  that  the  botties  were  identical  in 
character. 
The  six  botties  were  all  purchased  at  the  same  time. 
Having  notified  his  intention  to  have  the  contents 
of  the  botties  analysed,  the  appellant  divided  the 
bottles  into  three  lots  of  two  botties  each  and  sealed 
each  lot  in  a  separate  baff. 

One  lot  he  handed  back  to  the  respondent  and  the 
other  two  lots  he  took  away,  one  of  which  he  sent  to 
the  public  analyst,  who  found,  on  analysis,  that  the 
bottles  did  not  contain  20  per  cent,  of  camphor,  as  at 
least  they  should,  but  only  17*5  per  cent. 

The  appellant  did  not  open  we  botties  or  mix  the 
contents. 

The  justices  dismissed  the  information  on  the 
ground  that  there  had  not  been  a  compliance  with 

(a.)  Beported  by  B.  G.  StillwelL,  Esq.,  Barrister- 
at-Law. 
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aeotion  14  of  the  Sale  of  Food  and  Drngs  Act,  1875, 
which  pioyideB  that  ''The  person  pordhasmg  the 
artiole  with  the  intention  of  submitting  the 
same  to  analysis,  shall,  after  the  purchase  shall 
haTo  been  completed  .  .  .  offar  to  divide  the 
artiole  into  thzee  parts  to  be  then  and  there  separated 
andeaoh  part  to  be  marked  and  sealed  or  fastened 
up  in  suoh  manner  as  ito  nature  will  permit,  and 
shall  deliver  one  of  the  parts  to  the  seller  or  his 
agent." 

Boruet/y  for  the  appellant. — Seotion  14  has  been 
sufiidently  complied  with.  A  smgle  bottle  could  not 
have  been  properly  divided  as  it  was  too  small  to 
bold  sufficient  of  the  oil  for  analysis.  The  appellant 
adopted  the  only  practical  way  and  the  fairest  method 
in  this  particular  case.  Nor  would  the  mixture  of 
several  such  small  bottles  of  drugs  be  practical 
because  so  many  druos  are  volatile  and  lose  their 
ehazBoter  on  exposure  to  the  air,  and  the  making  of 
such  a  division  would  require  great  care  and  could 
not  be  always  properly  carried  out  by  a  purchaser. 

B.  D.  Muir,  for  the  respondent,  was  not  called 
upon. 

DABLnra,  J.,  after  reading  section  14  and  stating 
the  facts  of  the  case,  said  :  I  am  of  opinion  that 
this  appeal  should  be  dismissed.  The  point  we  have 
to  decide  arises  under  section  14  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  which  very  dearly  states  what 
steps  a  person  must  take  who  purchases  an  article 
wi£h^  the  intention  of  having  it  analysed  by  a 
publio  analyst.  He  must  divide  the  artiole  pur- 
chased into  three  parts  then  and  there  separated 
and  must  mark  and  seal  up  each  part.  In  this  case 
the  appellant  purchased  six  bottles  of  camphorated 
oil,  v^ch  bottles  he  divided  into  three  separate  lots 
of  two  bottles  each,  and  sealed  each  lot  in  a  separate 
bag,  returning  one  to  the  vendor,  and  retaining  one 
for  himself  and  one  for  the  analyst.  He  did  not  mix 
the  contents  of  the  six  bottles  and  then  divide  the  lot 
into  three  parts.  He  did  not,  in  my  opinion,  comply 
with  the  requirements  of  the  section.  Suppose  he 
went  into  the  shop  and  bought  one  bottle,  he  would 
then  be  purchasing  one  article;  if  he  bought  six 
bottles,  he  bought  six  articles.  It  does  not  matter 
whether  they  be  large  or  small,  each  bottle  is  an 
article  in  itself,  and,  as  he  did  not  divide  any  of 
them,  he  did  not  comply  with  the  requirements  of 
the  Act. 

BuoKNiLL,  J. — I  agree. 

AppecU  dumissed. 

Solicitors  for  appellant,  F.  Venn  &  Co.y  for  TT.  TT. 
Markty  Bedford. 

Solicitors  for  respondent,  Wetherfield,  Son,  & 
Baines, 


(D«IiDgS/B^,JJ.))     May26.29.30,1900. 

In  re  An  Abbitbation  between  Mastebb  and  the 
Gbbat  Wbstbbn  Bailway  Ck).  (a.) 

Lands  Clauses  Acts — Minerals  demised  apart  from  the 
surface— Bight  reserved  to  lessee  to  sink  pits  on  surface 
subject  to  reasonable  approval  of  lessor — Sale  by  lessor 
of  surface  to  railway  company — Interest  in  land — 
Compensation — Lands  Clauses  VonsolidcUion  Act,  1845 
(8  Vict.  c.  18i,  s.  68. 

The  cumer  of  the  freehold  of  certain  lands,  demised 

(a.)  Reported  by  E.  G.  Stillwbll,  Esq. ,  Barrister- 
at-Law. 


the  minerals  thereunder  to  M.  for  a  term  of  years.  Con' 
tain^  in  the  lease  was  a  proviso  that  M,  and  his  assigns 
should  have  the  right  to  sink  new  pits  on  the  surface, 
subject  to  the  reasonable  approval  of  the  said  lessor  <u  to 
the  site  thereof  The  lessor  afterwards  agreed  to  sell  part 
of  the  surface  to  the  Great  Western  Bailway  Co,,  and  the 
company  gave  notice  to  M.  to  treat  in  respect  of  any 
rights  he  might  possess  in  such  portion.  Immediately 
after,  on  the  same  day,  M.  served  upon  the  lessor  notice  of 
his  intention  to  sink  a  pit  on  this  particular  portion  of 
land,  and  claimed  compensation  under  the  Lands  Clauses 
Consolidation  Acts  for  the  injury  sustained  by  his 
'*  interest  in  tJie  land**  by  reason  of  the  exercise  of  the 
company's  compulsory  powers. 

Held,  that  M,,  under  the  proviso  contained  in  the  lease, 
obtained  an  interest  in  the  land,  which  interest  was 
injuriously  affected  within  section  68  of  the  Lands 
Clauses  Consdidation  Act,  1845 ;  and  that  he  was  there' 
fore  entitled  to  compensation. 

Special  case  stated  in  an  arbitration  under  the  Lands 
Glauses  Gonsolidation  Act,  1845. 

By  a  lease  dated  the  24th  of   June,    1891,  one 
A.  Y.  H.  Yauffhan  Lee  demised  to  Thomas  James 
Masters  (the   claimant)   ''All   that   piece    of   land 
situate  in  the  parish  of  Uanharan,  in  the  county  of 
Glamorgan,  coloured  yellow  on  the  plan  annexed  to 
the  said  lease  and  all  the  buildings  and  erections 
thereon  and  the  pits  and  shafts  now  open  thereon,  and 
known  as  the  Lanelay  Oolliery  and  works,  and  also  all 
the  seams  and  veins  of  coal  which  are  intersected  by 
and  can  be  won  and  worked  from  the  existing  pit  and 
suoh  blackband,  ironstone,  and  fireclay  as  may  be 
associated  therewith  now  lying  in  or  under  those 
several  field   closes  or  parcels  of  land  part  of  the 
Lanelay    estate   and   the    Great   Western   Bailway 
running  through  the  same  land  situate  in  the  said 
parish  of  Llanharan  and  containing  by  estimation  385 
acres  or  thereabouts  and  surrouncfod  with  the  colour 
pink  on  the  map  or  plan ;  and  all  other  seams  or  veins 
of  coal,  blackband,  uronstone,  and  fireclay  below  the 
said  seams  or  veins  of  coal  hereinbefore  described  and 
also  all  railways,  tramways,  way  leaves,  easements,  and 
conveniences  belonging  to  or  used  in  common  with 
the  said  colliery  and  works,  together  also  with  the 
rights  and  privileges  to  be  exercised  in  connection 
with  the  said  mines  and  minerals  which  are  herein- 
after particularly  mentioned.     To   hold   the  same 
...  for  the  term  of  sixty  years  subject  to   the 
provisions  hereinafter  contained.  The  lessee  may  at  all 
times  during   the   said  term   but    subject   to   t^e 
restrictions  hereinafter  expressed  deepen  the  said  pits 
and  shafts  and  sink,  search  for,  win,  work  by  lonff  widl 
or  otherwise,  and  so  as  not  to  let  down  the  surrace  or 
otherwise,  paying  compensation  as  hereinafter  men- 
tioned, aAa  may  raise,  get,  stock,  connect,  and  carry 
away  the  mines  and  minerals  hereby  demised,  but 
without  entering  upon  the  surface  of  any  of  the  said 
lands  except  the  land  coloured  yeUow  on  the  said 
plan    .    .    .    and  the  lessee  shall  from  time  to  time 
during  the  said  term  have  all  other  privileges,  ease- 
ments, and  advantages  in  and  over  the  said  land 
coloured  yellow ;  and  in  but  not  over  the  said  land 
surrounded  by  a  pink  colour  which  shall  be  necessary 
or  proper  for  finding,  obtaining,  working,  raising, 
landing,  connecting,  disposiug,  and  carrying  away 
the  said  coal,  ironstone,  blackband  and  fireclay,  coke, 
bricks,  and  manufactured  articles  respectively,  and 
also    shall  have  full  and  free  liberty,  license,  and 
autiiority  to  carry,  convey,  and  bring  out,  through, 
and  along  any  tram  rail  or  other  road  or  roads  or  air 
or  water  way  or  other  workings  under  the  said  lands, 
or  to  make  thereunder  any  other  roads  or  ways  for 
the  piurpose  of  carrying,  convejjdng,  and  bringing  out 
through  or  under  or  over  the  said  land  coloured  yellow 
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and  through  or  under  but  not  over  the  said  land  sur- 
rounded by  a  pink  colour  or  any  part  or  parts  thereof  all 
ooal,  ironstone,  blackband,  fireclay,  and  all  other 
minerals  that  can,  shall,  or  may  be  gotten  or  brought 
from  any  part  of  the  said  lands,  and  tSao  from  any  ower 
lands  which  may  be  worked  in  conjunction  therewith, 
and  for  the  conveying  of  which  any  such  roads  or  ways 
shall  or  may  be  appHcable.  .  .  .  Provided  always 
and  it  is  hereby  i^eed  by  and  between  the  said 
parties  hereto  that  u  at  any  time  during  the  said  term 
hereby  granted  the  said  lessee,  his  executors,  adminis- 
trators, or  assigns,  shall  think  it  necessary  or  desirable 
to  sink  a  pit  or  pits  on  any  part  of  the  said  land 
surrounded  oy  a  pink  line  other  than  the  said  land 
coloured  yellow  and  other  than  the  luid  surrounded 
with  the  colour  purple  (on  or  upon  which  no  colliery 
operations  of  any  sort  may  be  carried  on)  and  shall 
give  notice  thereof  in  writing  to  the  said  lessor,  his 
heirs  or  assigns,  then  the  rights  of  sinking  pits  and 
working  minerals  as  well  me  demised  minerals  as 
other  minerals  with  the  necessary  spoil  and  rubbish, 
and  all  other  rights,  easements,  and  privileges  hereby 
conferred  upon  the  said  lessee,  shall  extend  to  and 
become  applicable  to  sinking  such  other  pit  or  pits  on 
the  lands  other  than  those  coloured  yellow,  and  the 
working  of  such  minerals  with  tiie  necessary  spoil 
and  rubbish  as  fully  and  freely  to  all  intents  and 
purposes  as  if  such  rights,  easements,  and  privileges 
had  been  originally  extended  to  the  whole  of  the 
lands  surrounded  by  a  pink  colour,  but  so  that  the 
position  of  such  pit  or  pits  be  subject  to  the  reason- 
able approval  of  the  said  lessor,  ms  heirs  or  assigns, 
or  his  or  their  agent  for  the  time  bdng.'* 

On  the  26th  of  May,  1898,  the  Great  Western 
Bailway  Co.,  in  pursuance  of  the  Great  Western 
Bailway  (Additional  Powers)  Act,  1897,  and  of  the 
Acts  incorporated  therewith,  save  notice  in  writing  to 
Thomas  James  Masters  that  they  required  to  purchase 
and  take  the  lands  and  hereditaments  delineated  on 
the  plan  annexed  to  the  said  notice,  the  particulars  of 
which  were  given  in  the  schedule  tiiereto,  and  which 
included  part  of  the  lands  surrounded  by  a  pink  line 
other  than  the  land  coloured  yellow,  and  otiier  than 
the  land  surrounded  with  the  purple  colour  demised 
under  the  lease  dated  the  24th  of  June,  1891  (aupra), 
and  that  they  the  said  company  were  willing  to  treat 
for  the  purchase  of  the  said  lands  and  hereditaments 
and  as  to  the  compensation  to  be  made  to  the  said 
Thomas  James  Masters. 

On  the  25th  of  May,  1898,  Thomas  James  Masters 
gave  notice  under  the  lease  to  the  ta^eat  of  A.  V.  H. 
Vaughan  Lee  of  his  intention  to  siu  a  new  pit  upon 
part  of  the  land  specified  in  the  railway  company's 
notice  to  treat  of  the  same  date.  The  railway  com- 
pany entered  upon  the  said  lands,  and  it  was  alleged 
by  Thomas  James  Masters  that  they  had  injuriously 
affected  other  lands  wherein  he  had  an  interest  in  respect 
of  which  he  claimed  to  be  entitled  to  compen-sation. 

An  arbitrator  was  appointed  under  the  Lands 
Clauses  Consolidation  Act,  1845,  and  he  awarded  that 
the  sum  of  £100  ought  to  be  paid  by  the  railway 
company  to  Thomas  James  Masters  in  respect  of  the 
lands  and  hereditaments  entered  into  and  taken  by  the 
company.  And  that  the  further  sum  of  £8,900  ought 
to  be  paid  by  the  railway  company  to  Thomas  James 
Masters  in  respect  of  the  damage  sustained  by  him  by 
reason  of  the  severing  of  tiie  Umds  taken  from  the 
other  lands  of  Thomas  James  Masters,  or  otherwise 
injuriously  affecting  such  other  lands  by  the  exercise 
of  the  powers  of  the  Great  Western  Bailway  (Addi- 
tional Powers)  Act,  1897,  and  the  Acts  incorporated 
therewith. 

The  following  facts  were  admitted  between  the 
parties,  and  with  the  documents  constituted  the 
special  case. 


1.  That  the  only  interest  daimed  by  Thomas  James 
Masters  in  the  land  taken  by  the  railway  company  is 
as  follows : 

(1)  A  yearly  tenancy  of  the  surface  of  the  said 
land. 

(2)  Such  interest,  if  any,  as  is  vested  in  the  said 
Thomas  James  Masters  under  and  by  virtue  of  a  clause 
in  an  indenture  of  lease  dated  the  24th  of  June,  1891, 
and  made  between  A.  Y.  H.  Vaughan  Lee  of  the  one 
part  and  the  said  Thomas  James  Masters  of  the  other 
part. 

2.  That  the  compensation  to  be  paid  to  the  said 
Thomas  James  Metsters  in  respect  of  interest  No.  1 
was  agreed  in  the  course  of  the  arbitration  at  £100 
and  that  sum  was  accordingly  awarded  in  respect  of 
that  interest  by  the  arbitrator. 

3.  That  the  sum  of  dC8,900  also  awarded  by  the 
arbitrator  was  awarded  solely  in  respect  of  interest 
No.  2. 

4.  That  the  sum  of  £8,900  was  awarded  by  the 
arbitrator  as  compensation,  and  such  amount  was 
calculated  on  the  basis  of  compensating  the  said 
Thomas  James  Masters  for  the  additional  expense 
which  would  or  might  hereafter  have  to  be  incurred 
by  him,  because  the  railway  company,  by  taking  part 
of  the  land  referred  to  in  the  said  clause  in  the  said 
lease,  had  made  it  impossible  for  him  hereafter  to  sink 
a  new  pit  if  and  when  required  upon  the  part  of  the 
land  so  taken. 

5.  That  on  the  15th  of  March,  1898,  the  railway 
company  agreed  in  writing  to  purchase  from  the  said 
A.  y.  H.  "Vaughan  Lee  the  freehold  reversion  in  the 
land  so  taken  Irom  them  as  aforesaid. 

6.  That  the  land  whidi  has  been  taken  by  the 
railway  company,  and  which  was  the  subject  of  the 
arbitration,  is  that  included  in  the  notice  to  treat 
dated  the  25th  of  May,  1898,  referred  to  in  the  award, 
and  which  is  shown  on  the  plan  attached  to  such 
notice. 

7.  That  down  to  the  date  of  the  award  no  applica- 
tion had  been  made  to  the  railway  company  oy  the 
said  Thomas  James  Masters  to  approve  any  site  pro- 
posed by  him  for  sinking  a  new  pit,  and  the  onbr 
application  made  to  the  agent  of  Mr.  A.  V.  H. 
Vaughan  Lee  was  that  contained  in  a  letter  dated  the 
25th  of  May,  1898. 

8.  That  aown  to  the  date  aforesaid  the  said  Thomas 
James  Masters  had  never  commenced  sinking  any 
new  pit. 

By  the  Lands  Clauses  Consolidation  Act,  1845, 
s.  68 :  ''If  any  party  shall  be  entitled  to  any  com- 
pensation in  respect  of  any  lands  or  of  any  interest 
therein,  which  shall  have  been  taken  for  or  injuriously 
affected  by  the  execution  of  the  works,  and  for  which 
the  promoters  of  the  undertaking  shall  not  have  made 
satisfaction  under  the  provisions  of  this  or  the  special 
Act,  or  any  Act  incorporated  therewith,  and  if  the 
compensation  claimed  in  such  case  shall  exceed  the 
sum  of  fifty  poimds,  such  party  may  have  the  same 
settled  either  by  arbitration  or  by  the  verdict  of  a 
jury,  as  he  shall  think  fit;  .  .  ." 

Lawaon  Walton,  Q»C»t  Page,  Q.C,  and  Howard 
Wright,  for  the  railway  company. — ^The  claimavit 
had,  undoubtedly,  a  right  t<>  sink  a  pit  on  this 
particular  piece  of  land,  but  this  right  was  subject  to 
the  approval  of  the  lessor,  and  did  not  amount  to 
an  "  interest  in  land  "  so  as  to  entitle  him  to  claim 
compensation  under  the  Lands  Clauses  Consolidation 
Acts.  The  lessor  was  not  in  a  position  to  give  his  con- 
sent to  the  sinking  of  this  pit  as  he  had  already  agreed 
to  sell  his  interest  in  the  land  to  the  company  when 
the  claimant  ^ave  notice  of  his  intention  to  sink  a 
mt  there.  His  refusal  was  therefore  reasonable: 
Trdoar  y.  Bigge,  22  W.  B.  848,  L.  B.  9  Ex.  151.    The 
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notice  given  by  the  daimant  was  not  a  bond  fide 
notice,  but  was  giveQ  with  the  view  of  inoreasinff  the 
amount  of  oompensation  that  might  be  awarded  nim. 
The  claimant  nad  no  i^ht  to  come  to  the  surf  aoe  at 
this  particiilar  spot,  and  he  did  oot  acquire  an  inde- 
feasible right  to  do  so  by  ^ving  notice,  even  if  the 
notice  were  hand  fide  and  this  particular  spot  were  the 
most  convenient.  The  clause  in  the  lease  is  merely  a 
personal  clause  and  does  not  give  the  lessee  any 
**  interest "  in  the  land.  It  is  an  a£Brmative  covenant 
to  give  consent,  and  this,  even  with  notice,  does  not 
mn  with  the  land :  Haywood  v.  Brtmsunck  Permanent 
Benefit  BuUding  Society,  30  W.  B.  299,  8  Q.  B.  D.  403. 
They  also  cited  Bird  v.  Great  Eastern  Railway  Co,, 
13  W.  R.  989,  34  L.  J.  0.  P.  366. 

Oripps,  Q*C.,  James  Fox,  and  MacSwinney,  for  the 
claimant. — ^The  agreement  between  Vaughan  Lee  and 
the  company  was  merely  an  agreement  to  purchase 
the  surface  of  the  land  free  from  incumbrances.  The 
company  by  acquiring  the  lessor's  land  could 
not  thereby  put  the  lessee  in  a  worse  position 
than  that  he  would  otherwise  have  been  in. 
The  lessee  had  a  right  to  sink  a  pit  at  any  time  and 
it  is  immaterial  when  he  gives  notice  of  lus  intention 
so  to  .do.  [Dabuno,  J. — ^The  lessee  has  an  absolute 
right  to  sink  a  pit,  but  the  lessor  has  a  right  to  say 
where  it  may  reasonably  be  placed.]  The  lessor 
would  not  have  the  right  to  refuse  consent  because 
the  spot  selected  interfered  with  his  enjoyment  of  the 
surface :  Metropolitan  Board  of  Works  v.  McCarthy,  23 
W.  B.  115,  L.  B.  7  n.  L.  243.  The  basis  of  compensation 
is  laid  down  in  WhiteJiouse  a/nd  Another  v.  Wolverhamp- 
ton and  Walsall  Bailway  Co.,  18  W.  B.  147,  L.  B.  5  Ex. 
6,  which  was  approved  of  by  Lord  Watson  in  Holliday 
V.  Mayor  of  Wakefield,  40  W.  B.  129,  [1891]  A.  C. 
81.  The  question  raised  in  Bates  v.  Donaldson,  44 
W.  R  659,  [1896]  2  Q.  B.  241,  does  not  arise  here. 
The  right  of  the  lessee  to  sink  a  pit  on  this  ground  is 
a  vested  and  personal  right ;  it  is  not  a  right  given 
by  a  covenant:  Bolway  Bailway  Co,  v.  Jackson  and 
Others,  1  Gt.  Sess.  Gas.  (4th  series)  831 ;  Fleming  v. 
Newport  Bailway  Co,,  8  App.  Gas.  265,  in  which  case 
Lord  Watson  says,  at  p.  281,  <*  The  compulsory  taking 
of  part  of  tiie  superior's  estate  cannot,  in  my  opinion, 
be  regarded  as  equivalent,  either  in  fact  or  law,  to 
an  exerdse  of  the  power  reserved  by  the  superior 
himself." 

Lawson  Walton,  Q.C,  in  reply. — ^No  right  to  pene- 
trate the  surface  at  this  particular  spot  is  possessed 
by  the  mineral  owner,  and  therefore  the  occupation 
by  .the  railway  company  of  this  spot  does  not  affect 
bun.  His  right  is  a  qualified  right  by  a  covenant, 
and  it  must  be  exercised  at  a  spot  within  the  reason- 
able approval  of  the  lessor.  The  right  of  the  mineral 
owner  cannot  be  exercised  to  the  detriment  of  the 
surface  owner.  To  obtain  compensation  the  claimant 
must  prove  that  he  had  a  right  to  come  to  the  surface 
at  this  particular  spot.  This  he  has  not  done :  HayUs 
V.  Ptase  and  Partners  {Limited),  47  W.  R  370,  [1899] 
1  Cb.  567 ;  Love  and  AnotJier  v.  Bell  and  Another,  32 
W.  B.  725,  9  App.  Gas.  286. 

Cur,  adv,  vulU 

May  30. — Dabuno,  J.,  after  reading  the  demise  of 
the  minerals  and  the  first  part  of  the  proviso  as  to 
opening  pits  in  the  land  coloured  pink,  proceeded  as 
follows :  That  proviso  gives  Mr.  MAsters  the  right,  if 
he  wishes,  to  work  those  minerals,  and  there  being 
no  pit  upon  the  pink  portion,  and  only  upon  the 
yellow  portion,  to  sink  a  pit  upon  the  pink  portion 
in  order  to  conveniently  get  and  work  tne  minerals 
demised  to  him  on  the  pink  portion  of  the  plan. 
Now,  to  stop  there :  that  would  be  an  absolute  right 
to  sink  such  a  pit  upon  any  part  of  the  pink  ground. 
But  this  proviso  goes  on :  '^    .    .    .    but  so  that  the 


position  of  such  pit  or  pits  be  subject  to  the  reason- 
able approval  of  the  said  lessor,  his  heirs  or  assigns, 
or  his  or  their  agent  for  the  time  being."  That  being 
so,  although  Mr.  Masters  had  a  right  to  sink  a  pit 
upon  that  pink  land  in  order  to  work  the  minerals 
demised  to  hiai  underneath  it,  yet  he  could  not  do 
BO  without  some  sort  of  control  by  Golonel  Yaughan 
Lee,  the  lessor,  and  his  assigns,  and  that  control 
was  to  be  so  that  the  position  of  such  pit  was  to  be 
subject  to  the  reasonable  approval  of  Golonel  Yaughan 
Lee.  One  of  the  questions  which  arise  here,  and  the 
most  important,  is.  Does  that  give  Mr.  Masters  an 
interest  in  the  land,  a  property  in  the  pink  portion 
of  the  land  under  which  he  has  tiie  minerals  ? 

The  lease    having   been    granted   in  1891,   what 
happened  was  this :    Golonel  Yaughan  Lee  entered 
into  an  agreement  with  the  Great  Western  Bailway 
Go.,  on  the   15th  of  March,  1898,  to  sell  them  a 
piece  of  land  out  of  the  land  coloured  pink,  and  he 
was  goinff  to  sell  them  all  the  rights  he  had.    He 
would  seUthem  the  property,  but  he  would  have  to 
sell  it  subject  to  the  right  which  was  in  Mr.  Masters 
for  sixty  years  to  work  the  minerals  lying  under  that 
piece  of  pink  land  which  Golonel  Yaughan  Lee,  by 
that  agreement,  agreed  to  sell  to  the  (mat  Western 
Bailway  Go.    Further  than  that,  the  surface  was  bur- 
dened witii  this:  that,  in  order  to  work  those  minerals, 
Mr.  Masters  might  have  a  right  to  sink  a  shaft 
upon  that  very  bit  of  the  pink  portion  which  Golonel 
Yaughan  Lee  agreed  to  seU  to  the  Great  Western  Bail- 
way  Go.    He  might  wish  to  do  so,  and  if  he  did,  or  if 
Golonel  Yaughan  Lee  had  sold  to  the  railway  companv 
— supposing  this  agreement,  I  mean,  had  been  carried 
into  effect  and  the  land  had  actually  passed,  and  all 
Golonel  Yaughan  Lee's  interest  had  vested  in  the 
railway  company — ^then  it  seems  to  me  that  he  would 
have  to  get  the  approval  of  the  railway  company, 
which  would  stend  in  the  same  position  to  him  as 
Golonel  Yaughan  Lee  had  stood,  and  which  therefore 
must  exercise  their  right  of    approval  reasonably. 
Then,  to  my  mind,  it  is  plain  that  Mr.  Masters  has  an 
interest,  a  property,  in  that  bit  of  land  which  the 
railway  company  are  going  to  teke  by  virtue  of  the 
agreement  of  the  15th  of  March,  1898.     On  the  25th 
of  May,  1898,  the  Ghreat  Western  Bailway  Go.  gave 
Mr.  Alters  a  notice  to  treat.    At  that  tune  he  had 
not  said  to  them  a  word  about  desiring  to  sink  a 
shaft  upon  the  land ;  and,  of  course,  it  is  remarkable, 
and  open  to  obvious  comment,  that  whereas  he  had 
never  until  then  said  that  he  wished  to  sink  a  shaft 
upon  this  bit  of  land,  he  did  on  the  25th  of  May, 
1898,  g^ve  such  notice.     Of  course  it  has  been  sug- 
gested to  us  that  that  was  not  bond  fide,  that  it  was 
only  a  means  of  making  a  railway  company  pay  what 
they  often  have  to  pay,  blackmiail.     However   that 
may  be,  I  do  not  think  it  is  a  matter  which  we  can 
go  into,  nor  does  it  matter,  supposing  he  had  a  right 
to  sink  a  pit  at  this  particular  place.     Though  I  say 
it  is  not  necessary  to  go  into  it,  it  is  perfectly  easy  to 
allege  a  prejudicial  motive  on  the  part  of  Mr.  Masters 
which  in  fact  does  not  exist,  and  one  cannot  know 
anything  about  collieries  without  knowing  that  it 
may  very  well  be  that  this  particular  spot  may  of  idl 
places  be  the  most  convenient  and  most  advantegeous 
place  upon  which  Mr.  Masters  could  have  sunk  a  pit 
for  the  working  of  that  colliery.    Apparently,  too, 
the  arbitrator  came  to  that  conclusion.    However,  it 
seems  to  me  that  Mr.  Masters  had  a  right  to  select 
that  particular  portion,  and  to  say,  ''I  want  to  sink  my 

Elt  there. "  It  is  true  that  Golonel  Yaughan  Lee  would 
ave  a  right  to  say,  '*  I  do  not  approve  of  your  sinking 
it  there  " ;  and  if  he  could  reasonably  say  so — if  upon 
all  the  facto  it  were  reasonable  that  he  should  say  so — 
then  Mr.  Masters  would  have  to  sink  a  pit  somewhere 
else. 
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It  seems  to  me  that  if  the  land  passes  to  the  rail- 
way oompany  they  take  it  with  the  same  burden  as 
Colonel  Vanghan  Lee  is  subject  to,  and  they  take  it 
with  the  right  of  Mr.  Masters  to  come  to  the  surface 
at  that  particular  spot  unless  they  can  show  that  it  is 
not  reasonable  that  he  should  come  to  the  surface  at 
that  place.    It  seems  to  me  that  he  comes  within  this 
definition  which  Mr.  Cripps  read  to  us  from  the  case  of 
MetrcpoUtanBoardof  Works  ▼.  McCarthy,  of  the  damase 
which  will  give  a  claim  to  compensation  under  the 
Land  Clauses  Consolidation  Act,  1845.     Lord  Cairns 
there  says  (adopting  Mr.  Thesiger*s  contention) :  **  Mr. 
Thesiger  statea  that  the  test  which  he  would  submit 
as  one  which  he  thought  would  explain  and  reconcdle 
the  various  oases  upon  this  subject  was  this;   that 
where  by  the  construction  of  works  there  is  a  pbymcal 
interference  with  any  right,  public  or  private,  which 
the  owners  or  occupiers  of  property  are   by  law 
entitied  to  make  use  of,  in  connection  with  such 
property,  and  which  right  gives  an  additional  market 
value  to  such  property,  apart  from  the  uses  to  which 
anjr  particular  owner  or  occupier  might  put  it,  there  is 
a  titie  to  compensation  if  by  reason  of  such  interfer- 
ence the  property  as  a  property  is  lessened  in  value." 
Now,  the  railway  company  are  going  to  take  some  pro- 
perty, and  it  seems  to  me  that  they  do  in  the  exerdse 
of  their  powers  interfere  with  this  right  of  the  claim- 
ant, which  is  a  right  to  come  to  the  surface  and  bring 
his  minerals  to  the  surface  at  that  particular  place  un- 
less he  comes  within  the  exception  tiiat  it  is  not  reason- 
able that  he  should  do  so.   Upon  that  it  is  said,  Colonel 
Vaughan  Lee  having  agreed  to  sell  this  particular 
part  of  the  land  to  the  railway  company  for  a  pur- 
pose which  could  not  be  carried  oat  if  Mr.  Masters 
were  permitted  to  sink  a  pit  there,  it  is  not  unreason- 
able that  approval  of  a   pit  so  situated  should  be 
refused.    In  other  words,  it  is  contended  that  we 
ouffht  to  hold,  as  I  understand  it,  as  a  matter  of  law — 
I  think  it  might  be  a  question  of  fact,  because  every- 
thing would  have  to  be  taken  into  consideration  in 
order  to  see  what  was  reasonable  in  the  approval  or 
disapproval  of  Colonel  Vaughan  Lee — that  because 
he  has  said  "  I  will  sell  this  to  the  railway  oompany  " 
it  cannot  be  reasonable  that  Mr.  Masten  should  ask 
to  exercise  his  right   to  come  to  the  surface  at  the 
I»rticular  spot.    Now,  it  appears  to  me  that  that 
arg^ument  is  a  bad  one  for  this  reason:  if  it  is  true 
of  a  small  piece  of  ground,  it  is  true  of  a  large  piece. 
Where  could  you  limit  it  P    How  could  you  say  it  is 
true  if  five  acres  are  sold,  and  not  true  if  only  five 
acres  are  retained  P    As  I  have  pointed  out,  the  mere 
question  of  area  will  not  settie  it.    It  is  no  answer 
u  Mr.  Masters  wished  to  come  up  in  the  five  acres 
sold  to  say,  <<  There  are  345  acres  left:  come  to  the 
surface  at  one  of  these,"  because  it  may  be  that  the 
one  littie  bit  taken,  if  it  were  only  fifty  yards  square, 
might  be  of  more  value  to  the  lessee  for  this  purpose 
than  all  the  rest  of  the  surface  put  together.    Now, 
that  being  so,  test  the  argument  m  this  way.    I  saj  if 
it  is  true  of  tiie  small  piece  it  is  true  of  it  all.    If  it  is 
good  to  say  **  Tou  cannot  reasonably  call  upon  me  to 
approve  because  I  have  entered  into  a  contract  to  sell 
five  acres  of  the  land,"  then  it  would  be  true,  it  seems 
to  me,  to  say  that  even  if  the  answer  were,  .'*  Tou 
cannot  call  upon  me  to  allow  you  to  come  to  the 
surface  anywhere  with  your  pit,  because  I  have  sold 
the  whole  of  the  land."    That,  however,  reduces  the 
thing  to  an  absurdity,  because  if  that  is  so,  Colonel 
Vaughan  Lee  the  day  after  making  this  lease  to  Mr. 
Masters  miff  ht  have  agreed  to  sell  the  whole  land,  and 
could  then  have  said  to  Mr.  Masters,  "  I  have  agreed 
to  sell  the  whole  of  this  land  and  the  vendees  are 
going  to  build  all  over  it.    If  you  have  a  right  to 
oome  to  the   surface  with   your   pit   my  contract 
beoomet  an  impossible  one.    You  cannot  call  on  me 


reasonably  to  approve  of  your  coming  up  with  your 
pit,  therefore,  and  so  your  rifpht  to  do  so  is  gone." 
The  consequence  of  holding  this  would  be  that  there 
would  be  coal  demised  to  Mr.  Masters  which  he  might 
be  unable  to  work  at  idl,  and  which  at  any  rate  he 
could  work  only  through  pits  in  the  part  of  the  surface 
coloured  yeUow.  His  right  to  come  to  the  surface  at 
any  other  part]would  be  defeated.  But  he  has  a  right 
to  come  to  the  surface  anywhere  he  pleases — not  an 
absolute  right  to  come  at  any  particular  place,  but 
as  good  a  right  to  come  to  the  surface  upon  one  part 
as  upon  another,  and  no  worse  on  this  piece  of  land 
which  is  b«ng  sold  than  upon  any  other  part  which  is 
being  retained.  It  seems  to  me  that  the  Great 
Western  Bailway  Co.  by  exercising  their  compulsory 
powers  (which  they  exercise  by  their  notice  to  treat) 
have  injuriously  affected  this  right.  It  seems  to  me 
this  right  is,  within  the  definition  given  by  Mr. 
Thesiger  and  accepted  by  the  Lord  Chancellor, 
something  which  ffives  an  additional  market  value  to 
his  property  and  that  therefore  the  interference  with 
it  by  the  Great  Western  Bailway  Co.  gives  him  a  titie 
to  compensation.  If  all  the  Great  Western  Bailway  Co. 
have  done  is  to  purchase  what  Colonel  Vanghan  Lee 
had,  then  they  purchased  subject  to  the  disabilities 
which  Colonel  Vaughan  Lee  had  laid  on  himself.  If 
Colonel  Vaughan  Lee  had  said  to  Mr.  Masters,  *'  1  am 
under  an  obligation  to  allow  you  to  sink  a  pit  upon 
this  bit  of  ground,  but  for  reasons  of  my  own  I  will 
not  do  it,"  and  if  the  question  had  been  litigated 
whether  his  approval  was  reasonably  or  unreasonably 
withhdd,  then  if  it  were  unreasonably  withheld  there 
would  be  a  rieht  of  damages  in  Mr.  Masters  as  against 
Colonel  VaxLffOMi  Lee.  If  the  raQway  company  have 
taken  by  agreement  what  Colonel  Vaughan  Lee  had, 
they  are  now  under  the  same  disability  as  Colonel 
Vaughan  Lee,  and  if  they  refuse  for  purposes  of  their 
own  to  allow  Mr.  Masters  to  come  to  the  surface  at 
this  spot,  it  then  seems  to  me  that  they  would  be 
liable  to  an  action  just  as  Colonel  Vaughan  Lee  was. 
If  on  the  other  hand  they  are  taking  bv  means  of 
statutory  powers— taking  without  any  land  of  question 
of  option  or  refusal  or  anything  of  the  kind — ^then 
they  are  taking  from  him  the  right  to  work  his 
minerals  at  that  spot,  which  is  as  good  a  right  as  his 
right  to  work  them  at  any  other  spot  upon  the  pink 
ground ;  and  as  the  right  would  have  to  be  valued  if 
it  were  taken  over  the  whole  pink  ground,  so  in 
principle  it  appears  to  me  to  be  just  the  same  if  only 
a  portion  is  taken  and  not  the  whole.  They  do,  by 
so  much  as  they  take,  affect  his  right ;  they  do,  by 
so  much  as  they  take,  diminish  the  value  of  his 
property.  Therefore  I  think  our  decision  here  must 
be  in  favour  of  Mr.  Masters  and  against  the  Great 
Western  Bailway  Co. 

BuoKNiUi,  J. — I  have  only  a  few  observations  to 
add.  I  begin  by  saying  that  this  case  has  siven  us  a 
ffreat  deal  of  di&oulty  and  I  was  veiy  much  puzzled 
during  the  arguments  as  to  the  view  1  ought  to  take. 
Now,  the  first  question  of  law  really  arises  upon  the 
proper  construction  of  the  indenture  of  the  24th  of 
June,  1891 — ^that  is  to  say,  what  w  the  nature  of 
the  interest  which  Mr.  Masters,  the  lessee,  took 
under  that  lease  to  him  from  Colonel  Vaughan 
LeeP  As  we  know,  it  is  beyond  a  doubt 
that  in  the  first  place  he  took  a  demise  for  sixty 
years  of  the  piece  of  land  coloured  yellow  and  also 
of  the  seams  or  veins  of  coal  under  an  acreage  of 
about  355  acres  of  ground,  and  ako  he  took  this,  the 
rights  and  privileges— and  I  consider  this  a  very 
important  part  of  the  matter — "to  be  exercised  in 
connection  with  the  said  mines  and  minerals  which 
are  hereinafter  particularly  mentioned."  Now,  the 
clause  about  which  so  much  has  been  said  is  this : 
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"  That  if  at  any  time  during  the  eaid  term  hereby 
graiited  the  said  leasee,  his  executors,  admioistrators, 
or  assigns,  shall  think  it  necessary  or  desirable  to 
sixik  a  pit  or  pits  on  any  part  of  the  said  land  sur- 
rounded by  a  pink  line,"  &c.,  and  shall  give  notice 
thereof  to  the  said  lessor,  his  heirs  or  assigns,  then 
the  rights  of  sinking  pits  and  working  minerals,  as 
well  the  demised  minerals  as  other  minerals,  with  the 
necessary  spoil,"  &c.,  '*  shall  extend  to  and  become 
applicable  to  sinking  such  other  pit  or  pits  on  the  lands 
other  than  those  coloured  yellow  .  .  .  but  so 
that  the  position  of  such  pit  or  pits  be  subject  to  the 
reasonable  approval  cf  the  lessor,"  &c.  Now,  one 
thing  is  dear,  that  the  lessor,  Colonel  Yaughan  Lee, 
never  refused  his  approval  or  gave  it. 

Now,  as  I  understand  the  contention  on  the 
part  of  the  raUway  company,  it  is  this:  In  the 
first  place  they  say  that  the  clause  in  the  lease 
was  a  mere  personu  covenant,  and  did  not  create 
any  interest  in  the  land;  and  secondly,  that  as 
the  Oreat  Western  Bailway  Co.  have  purchased 
Colonel  Yaughan  Lee's  reversion  in  fee  in  this 
land,  the  lessee,  Mr.  Masters,  was  bound  to  give 
to  the  railway  company  the  same  notice  under  the 
lease  that  he  would  have  been  bound  to  give  to 
Colonel  Yaughan  Lee,  and  not  having  done  so,  he 
cannot  get  anything.  On  the  other  hand  it  is  con- 
tended that  this  is  not  eo,  and  csnnot  be  so,  because 
there  has  been  created  by  this  demise  an  interest  in 
the  land  attaching  to  it  affecting  the  mode  and  value 
of  its  occupation  by  Mr.  Masterfi,  and  therefore  an 
interest  in  the  land  which,  if  injuriously  affected  by 
the  railway  company's  taking  it  under  their  com- 
pulsory powers,  must  be  paid  for,  because  it  gives  to 
the  person  whose  interest  has  been  so  injuriously 
affected  a  right  to  compensation  under  the  Act  of 
Parliament.  Now,  I  agree  vnth.  my  learned  brother 
that  although  whilst  there  has  been  no  demise  of  the 
whole  surface  of  the  355  acres  that  there  has  been  a 
demise  of  something  which  perhaps  it  is  difficult  in 
language  exactly  to  define,  but  wmch  in  fact  is  and 
was  at  the  material  time  a  right  and  privilege  to  be 
exercised  in  connection  with  the  said  mines  and 
minerals  which  were  mentioned  in  the  lease. 

Now,  if  that  is  so,  the  matter  is  dear  and  in  my 
opinion  there  is  nothing  more  to  be  said,  because  the 
moment  you  get  the  interest  in  land  created,  you 
have  as  a  fact  the  finding  of  the  arbitrator  that  the 
interest  has  been  injuriously  affected,  and  he  has  found 
or  must  be  taken  to  have  found  that  this  was  a 
reasonable  place  to  sink  the  shaft,  and  that  if  it  had 
been  a  question  between  Colonel  Yaughan  Lee  and  Mr. 
Masters.  Mr.  Masters  would  have  been  entitled  to  say 
to  Mr.  Yaughan  Lee,  '*  Tou  ought  to  allow  me  to  put 
a  pit  upon  that  particular  site."  I  think  it  is  no 
answer  by  the  railway  company  to  say  that  because 
they  have  purchased  voluntarily  from  Colonel  Yaughan 
Lee  therefore  the  lessee,  Mr.  Masters,  is  bound  to  give 
the  same  notice  to  them  as  he  would  have  been  boimd 
to  give  to  Colonel  Yaughan  Lee.  I  think  the  position 
is  this :  What  was  the  interest  of  Mr.  Masters,  the 
exact  legal  interest  which  existed  in  him  at  the  time 
when  the  Great  Western  Bailway  Co.  gave  him  the 
notice  to  treat  on  the  2dth  of  May  ?  It  was  this,  that  he 
had  on  the  very  same  day  given  notice  to  his  lessor,  Mr. 
Yaughan  Lee,  who  had  not  sold,  but  who  had  entered 
into  an  agreement  to  sell,  that  Mr.  Masters  should  be 
entitled  to  put  a  pit  upon  that  particidar  spot.  That 
it  was  a  reasonable  place  to  put  it  and  tiiat  it  was 
a  proper  place  to  put  it  has  Deen  found  in  fact  by 
the  arbitrator,  for  it  appears  that  this  was  a  matter 
on  which  he  was  in  fact  asked  to  find,  and  although  ha 
has  not  found  it  in  terms,  it  must  be  taken  that 
he  has  in  fact  found  it.  He  has  then  found  thai 
£S,900  is  the  compensation  which  ovght  to  be  paid  to 


Mr.  Masters  for  the  injuriously  affecting  of  this  interest, 
which  I  hold  to  exist  in  law,  in  consequence  of  the 
railway  company  having  taken  his  land  under  com- 
pidsory  powers.  Therefore  I  think  that  he  is  entitled 
to  the  amount  of  £8,900  which  has  been  awarded  to 
him  in  that  respect. 

I  shoidd  like  to  say  that  I  have  read  carefully 
the  cases  which  have  been  cited  to  us  during 
the  argument  on  one  side  and  on  the  other. 
With  regard  to  those  cases  which  were  cited  on  the 
point  of  covenants  running  with  the  land,  I  do  not 
decide  that  this  was  a  covenant  running  with  the 
land  in  the  way  in  which  it  is  generally  spoken  of. 
It  created  an  interest  which  affected  the  reversion. 
It  could  not  be  destroyed  by  Colonel  Yaughan  Lee 
unless  he  conld  succeed  in  showing  as  between  himself 
and  Mr.  Masters  that  Mr.  Masters  application  to  him 
was  unreasonable  with  regard  to  the  site  of  the  pit. 
With  regard  to  the  other  cases  I  wish  to  say  that  I 
do  not  think  any  of  them  are  quite  in  point.  No 
exact  case  has  been  cited  to  us  which  can  be  called  a 
direct  authority  on  the  point.  I  am  astonished  that 
that  is  so,  because  one  would  have  thought  that  these 
questions  must  very  often  have  occurred.  My 
decision,  which  I  am  tryine  to  put  as  shortly  as  I 
possibly  can,  is  this :  This  lease  did  create  an  interest 
in  favour  of  the  lessee  which  attached  to  the  land 
demised  to  him  with  regard  to  the  minerals  and  a 
right  with  regard  to  the  surface  of  such  a  nature  that 
it  was  an  interest  attachable  to  the  land  which  the 
Ghreat  Western  Bailway  Co.  have  taken.  It  could 
not  be  destroyed  by  Mr.  Yaughan  Lee,  it  cannot 
be  destroyed  by  the  Great  Western  Bailway  Co., 
and  they,  having  taken  it  compulsorily  under  their 
statutory  powers,  must  pay  for  the  interest  of  Mr. 
Masters  which  they  have  injuriously  affected  in  that 


>licitors  for  Masters,  BeUf  Brodrick,  &  Gray,  for 
Linton  &  Son,  Cardiff. 
Solicitor  for  the  Great  Western  Bailway  Co.,  B.  B. 

NeUon. 


9nbs  (itottmiL 

{From  the  8v/preme  Court  of  New  South  Wales.) 

June  19,  1900* 
Williams  v.  Soott.  (a.) 

Vendor  and  purchaser — Trustee — Specific  performance — 
Trustee  purchasing  from  cestui  que  trusts — Onus  <m 
trustee — Taking  over  contract. 

Where  a  trustee  for  sale  seeks  to  jtutify  a  sale  as  a 
purchase  hy  him  from  his  cestui  que  trusts,  the  burden 
of  proof  that  the  transaction  was  a  proper  one  rests  upon 
the  trustee,  and  he  is  hound  to  produce  clear  affirmative 
proof  that  the  parties  were  at  arm*s  length,  that  the 
cestui  que  trusts  had  the  fullest  information  upon  all 
material  faxXs,  and  tliat,  having  this  information,  they 
agreed  to  and  adopted  what  was  done.  It  ought  not  to 
he  assumed,  in  the  absence  of  evidence  to  the  contrary, 
that  the  transaction  was  a  proper  one,  and  that  the  cestui 
que  trusts  were  informed  of  all  necessary  matters. 

A  title  to  property  depending  on  such  a  sale  will  not  he 
forced  on  a  purchaser. 

Appeal  from  the  Supreme  Court  of  New  South 
Wales. 

The  facts  are  given  in  their  lordships*  judgment. 

Warrington,  Q.G,,  and  W.  B,  Lindley,  for  tha 
appellant 

(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 

3 


34 


THE  WEEKLY  REPORTER.        tHov.i7.i«io.i     Vol.  XUX 


Privy  Council. 


Williams  v.  Soott. 


Privy  Council. 


Swinfen  Eadt/t  Q,0,t  and  E*  Morten^  for  the 
respondent. 

The  judgment  of  their  lordships  (Lord  Davey, 
Lord  BOBERTSON,  Lord  Liin)LEY,  Sir  Henry  De 
Villisrs,  Sir  Fobd  North)  was  delivered  by 

Sir  Ford  North.— On  the  2nd  of  December,  1898, 
the  respondent,  a  mortgagee  with  power  of  8ale,.agreed 
to  sell  to  the  appellant  a  piece  of  land  at  Sydney,  in  New 
South  Wales,  for  £550.  The  purchaser  paid  a  deposit 
of  25  per  cent.,  or  £137  1  Os.  So  far  as  regards  the  title, 
the  contract  was  an  open  one. 

The  title  disclosed  by  the  abstract,  so  far  as 
material  was  as  follows :  By  her  wi'l  dated  the  12th 
of  April,  1887,  Mrs.  Catherine  Austin  appointed  her 
son  David  Austin  and  her  daughter  Catherine  Neilan 
her  trustees  and  executors,  and  devised  the  property 
in  question  and  other  property  to  them  upon  trust  to 
sell  the  same;  and  after  payment  of  her  debts, 
funeral  and  testamentary  expenses,  and  the  coAs  of 
sale  to  divide  the  residue  of  the  proceeds  among  her 
eight  children  named  in  her  will. 

Catherine  Austin  died  in  1888,  and  by  a  deed  dated 
the  28th  of  June,  1889,  and  made  between  the^aid 
David  Austin  and  Catherine  Neilan,  described  as 
trustees  and  executors  of  Catherine  Austin,  of  the 
first  part,  William  Neilan  (the  husband  of  Catherine 
Neilan)  of  the  second  part,  the  said  David  Austin  as 
administrator  de  bonis  non  of  the  deceased  husband  of 
Catherine  Austin,  of  the  third  part,  Sydney  John  Bull 
of  the  fourth  part,  and  the  said  David  Austin,  as 
purchaser,  of  the  fifth  part ;  after  recitiug  {inter  alia) 
the  will  and  death  of  Catherine  Austin  aud  that  the 
said  David  Austin  and  Catherine  Neilan  had  con- 
tracted with  the  same  David  Austin  for  the  sale  to 
him  as  purchaser  of  the  land  in  questioo,  it  was 
witnessed  that  in  consideration  of  £550  paid  by  the 
purchaser  to  the  trustees,  the  parties  of  the  first  three 
parts  conveyed  the  property  by  the  purchaser's 
direction  to  S.  J.  Bull  to  such  uses  as  the  purchaser 
should  by  deed  or  will  appoint  and  in  default  of 
appointment  to  the  use  of  the  purchaser  in  fee.  By  a 
receipt  indorsed  upon  that  deed  it  appears  that  on 
the  day  of  its  date  the  trustees  received  the  whole 
purchase-money  of  £550  from  David  Austin. 

The  abstract  also  showed  that  by  deed  dated  the 
30th  of  September,  1897,  David  Austin  mortgaged  the 
property  to  the  respondent  for  £500. 
'  The  purchaser's  solicitors  objected  to  the  title  upon 
the  ground  that  David  Austin  was  incapable  of  pur- 
chasing from  himself  and  his  co-trustee,  and  that  the 
title  therefore  was  not  a  marketable  one.  The 
vendors  solicitors  insisted  that  the  title  was 
good,  and  produced  a  copy  of  what  they  described 
as  an  absolute  rdease  to  tiie  trustees  from  all  the 
beneficiaries  under  the  will  of  Catherine  Austin,  such 
release  being  dated  the  15th  of  June,  1889.  The 
pordhaser's  solicitors  pointed  out  that  the  release  was 
insnfiELoient,  as  it  did  not  show  that  the  beneficiaries 
were  aware,  or  knew  the  effect,  of  the  transaction  in 
question  :  to  which  the  vendor's  solicitors  replied  that 
the  transaction  was  well  known  to  and  acquiesced  in 
by  all  the  beneficiaries:  and  that  in  fact  it  was 
because  the  sale  was  made  in  the  form  set  out  in 
tiie  conveyance  of  the  28th  of  June,  1889,  that  the 
release  of  the  15th  of  June  was  executed.  The 
purchafier's  solicitors  still  insisting  on  a  deed  of 
confirmation,  the  vendor's  solicitors  wrote  on  the 
9th  of  January  that  they  declined  to  procure  such 
a  deed,  as  they  did  not  consider  it  necessary :  not 
suggesting,  however,  that  there  could  be  any 
difficulty  in  procuring  the  execution  of  such  a  deed 
by  all  parties.  In  the  same  letter  the  vendor's 
solicitors  also  wrote :  "  Since  writing  you  previously 


we  have  discovered  that  the  sale  was  not  made  to 
David  Austin,  but  to  John  Austin;  who  was  not  a 
trustee,  but  was  one  of  the  beneficiaries  under  the  will 
of  Catherine  Austin.  We  have  obtained  a  copy  of 
the  contract  for  sale,  which  may  be  inspected 
here.  .We  send,  herewith,  a  copy  of  the 
advertisement.  This  property  was  put  up  for 
sale  by  Messrs.  Bichardson  &  Wrench  on  the 
16th  of  November  1888,  and  was  knocked  down, 
to  John  Austin  for  tJbie  sum  of  £550  subject  to 
Messrs.  Bichardson  &  Wrench's  usual  printed  condi  - 
tions.  Subsequently  to  the  date  of  the  contract  John 
Austin  agreed  wi£  David  Austin  that  the  latter 
should  take  the  land  purchased  by  John  Austin,  and 
relieve  him  of  the  contract.  This  was  done,  and  the 
land  was  conveyed  to  Mr.  S.  J.  Bull  as  trustee  for 
David  Austin.  The  property  was  not  therefore  pur- 
chased by  D.  Austin  from  the  trustees,  but  from  John 
Austin." 

This  disclosure  did  not  induce  the  purchaser's 
advisers  to  dispense  with  coufirmatiun  by  the  bene- 
ficiaries ;  and  as  such  confirmation  was  refused  they 
claimed  to  have  the  deposit  returned;  saying,  how- 
ever, that  they  were  willing  purchasers,  aud  if  their 
objections  were  met  in  a  fair  way  within  the  next 
week  or  ten  days  their  client  would  still  be 
prepared  to  purchase  the  land;  to  which  the  only 
reply  of  the  vendors'  solicitors  was,  on  the  16th  of 
January,  that  they  had  answered  all  the  requisitions ; 
and  that,  under  a  power  in  the  contract,  the  vendor 
would  re-sell  unless  the  purchase  was  completed 
during  the  week,  and  hold  the  purchaser  liable  for 
any  loss  on  such  re-sale.  They  did  accordingly 
advertise  the  property  for  sale ;  but  this  was  stayed 
by  an  injunction  in  the  present  suit,  commenced  by 
tilie  purchaser  against  the  vendor  for  rescission  of 
the  contract,  upon  the  ground  that  the  vendor  had 
failed  to  make  out  a  good  title  to  the  property,  and 
for  a  return  of  the  deposit  and  other  consequential 
relief. 

On  the  3rd  of  March,  1899,  the  suit  came  on  to 
be  heard  before  the  chief  judge  in  equity,  who 
agreed  by  the  wish  of  both  parties  to  decide  the 
one  point  as  to  the  title  raised  by  the  requisition 
above  quoted,  and  to  leave  it  open  to  either  party 
to  ask  for  a  reference  to  the  master  as  to  the 
title  on  all  other  points.  On  the  same  day  he 
made  a  decree  declaring  that  the  defendant  had 
failed  to  make  out  a  ffood  title  to  the  land  and 
that  the  contract  must  be  rescinded;  directing  that 
the  deposit  should  be  repaid  to  the  purchaser  with 
interest,  and  that  the  plaintiff's  costs  of  the  suit 
should  be  paid  by  the  defendant ;  declaring  that  the 
plaintiff  was  entitled  to  a  lien  on  the  defendant's 
interest  in  the  land  for  such  deposit  and  interest ;  and 
restraining  the  defendant  from  dealing  with  the  land 
to  the  prejudice  of  that  Uen. 

The  vendor— the  defendant  in  the  action  and 
present  respondent — appealed  from  that  decree ;  and 
the  appeal  was  heard  before  the  Chief  Justice,  Sir 
Frederick  Matthew  Darley,  and  Mr.  Justice  Owen 
and  Mr.  Justice  Walker.  The  t«vo  former  agreed 
that  the  title  was  one  which  could  be  forced  upon  a 
purchaser,  and  that  the  decision  of  the  court  below 
was  wrong.  The  Utter  was  of  opinion  that  the  appeal 
should  be  dismissed. 

Their  decree  was  dated  the  25th  of  May.  1899,  and 
declared  in  effect  that  the  decree  of  the  3rd  of 
March  should  be  reversed ;  and  that  the  agreement  of 
the  2nd  of  December,  1898,  ought  to  be  specifically 
performed  and  carried  into  execution  in  case  a  good 
title  could  be  made  to  the  land  in  question;  and 
directed  inquiries  as  to  the  title.  It  also  directed 
that  the  costs  of  that  appeal  should  be  paid  by  the 
plaintiff  (the  present  appellant)  to  the  defendant;  and 
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thsf.  the  other  costs  of  the  suit  should  he  reserred 
ui<til  further  cousideration. 

It  is  olear  undisputed  law  that  a  trustee  for  the  sale 
of  property  cannot  himself  be  the  purchaser  of  it— no 
person  can  at  the  same  time  fill  the  two  opposite 
characters  of  vendor  and  purchaser.  But  the  purchase 
by  David  Austin  is  attempted  to  be  supported  upon 
two  grounds  not  quite  consistent  with  one  another — 
viz.,  first,  that  he  was  the  purchaser  of  the  property 
from  all  the  beneficiaries,  who  agreed  in  the  sale  to 
him  with  full  knowledge  of  all  the  circumstances  ;  and 
second,  that  he  and  his  co-trustee  sold  the  property 
to  John  Austin,  one  of  the  beneficiaries,  who  not 
being  a  trustee  was  under  no  incapacity  to  purchase ; 
and  that  David  Austin  subsequently  purchased  it  from 
John  Austin. 

As  regards  the  first  point,  their  lordships  are  unable 
to  agree  with  the  view  taken  by  the  majority  of  the 
full  court.    No  sufficient  evidence  is  forthcoming  that 
any  of  the  benefidariee  Imew  of  the  circumstances 
under  which  David  Austin  acquired  and  took  the 
conveyance  of  the  property.      The  only  document 
relied  upon  is  the  release  already  mentioned — but  tiiis 
is  not  spedfically  directed  to  the  defect  in  question, 
and  is  quite  insufficient  for  the  purpose  of  curing  it. 
It  is  unskilfully  framed  and  inaccurate,  and  instead 
of  being  precise  is  extremely  vague  and  general.     It 
is  impossible  to  treat  this  release  as  fina&y  bringing 
the  trust  to  an  end :  the  property  now  in  question 
still  remained  vested  in  the  trustees ;  and  the  purchase- 
money  remained  unpaid.    Although  the  release  states 
that  the  property  had  been  sold,  the  fact  that  the  sale 
had  been  to  David  Austin,  a  trustee  for  sale,  and  was 
therefore  impeachable  as  not  being  a  sale  at  all,  is  not 
disclosed  :  and  the  explanation  that  this  release  of  the 
15  th  of  June  was  executed  because  of  the  form  of  the 
conveyance  executed  thirteen  days  afterwards  is  not 
intelligible.     The  accounts  referred  to  in  the  release, 
which  would  probably  have  thrown  some  light  upon 
the   matter,    are    not.  produced.      The    only  other 
evidence  bearing  upon  this  point  is  the  affidavit  of 
Mr.  White,   who  appears  to  have  been  in  1889  an 
articled  clerk  of  Mr.  BuU,  the  solicitor  of  the  trustees 
of  Catherine  Austin ;  and  who  is  now  a  member  of 
the  firm  acting  as  the  vendor's  solicitors.    He  says  in 
the  third  paragraph  of  his  affidavit,  that   aU  the 
beneficiaries  under  the  will  knew  that  the  land  was 
purchased  by  John  Austin,  acquiesced  in  the  sale,  and 
ultimately  leoeiyed  the  purchase  money  and  executed 
the  release.     It  is    remarkable  that  in  the  letters 
written  by  this  gentleman's  firm    as  the  vendor's 
solicitors,  the  knowledge  asserted  and  the  acquiescence 
relied  upon  are  knowledge  of  and  acquiescence  in  a 
sale  not  to  John  Austin  at  all,  but  to  David  Austin 
the  trustee — ^a  totally  different  matter — the  alleged 
sale  to  John  Austin  not  having  been  discovered  till  a 
later  period.    Moreover,  a  general   statement  that 
persons  knew  and  acquiesced  is  in  itself  of   little 
weight ;  it  is  a  statement  not  of  facts,  but  of  results ; 
a  mere  allegation  by  one  party  of  tJie  condition  of 
mind  of  others.    It  may  be  that  the  deponent's  state- 
ment that  the  parties  knew  and  acquiesced  is  merely 
an  inference  drawn  by  him  from  the  fact  that  they 
have  not  taken  any  steps  to  re-open  the  matter.    To 
give  such  a  statement  any  value  as  evidence  it  should 
alsoshow  what  knowledge  of  the  material  facts  the 
partieshad,  and  how  they  had  obtained  such  knowledge, 
and  by  what  acts  of  theirs  their  acquiescence  was  shown 
—hat  this  is  wholly  wanting.    It  is  difficult  to  under- 
stand, on  the  perusal  of  Mr.  White's  affidavit,  what 
are  the  *'  foresoing  facta  "  which  he  says  he  knows  of 
his  own  kno^edjge.    It  caanot  he  tliiat  he  refers  to 
aU  that  has  previously  been  stated.    This  would  make 
^lifferent  patta  of  the  affidavit  inconsistent  with  one 
another ;  and  would  treat  the  deponent  as  swearing 


to  facts  irreconcileable  with  existing  documents.  This 
affidavit  of  the  defendant's  solicitor  is  not  supported 
by  any  other  evidence.  David  Austin,  the  trustee 
who  has  been  ever  since  1888  in  possession  of  and  is 
now  residing  upon  the  property,  and  has  mortgaged 
it  to  the  vendor,  and  who  must  know  all  the  facts,  is 
not  called  as  a  witness ;  nor  i«  Mrs.  Neilan,  the  other 
trustee;  nor  are  any  of  the  beneficiaries  to  whom 
knowledge  and  acquiescence  are  imputed;  and 
no  reason  is  given  for  their  absence.  Under  these 
circumstances  it  is  clear  that,  if  David  Austin  did 
himself  purchase  from  the  trustees,  as  stated  in  the 
conveyance  of  the  28th  of  June,  there  is  not  before 
their  lordships  any  evidence  of  suoh  acquiescence  with 
full  knowledge  on  the  part  of  the  beneficiaries  as 
would  prevf>nt  them  from  now  coming  forward  to 
diallenge  the  validity  of  the  sale.  They  are  not 
parties  to  this  action,  or  bound  by  any  of  the  pro- 
ceedings in  it. 

The  other  point  relied  upon  is  that  the  sale  by  the 
trustees  was  really  made  not  to  David  Austin  the 
trustee,  but  to  John  Austin,  one  of  the  beneficiaries, 
who  was  not  a  trustee,  and  was  therefore  capable 
of  being  the  purchaser.  This  is  absolutely  incon- 
sistent with  the  terms  of  the  conveyance  itself,  which 
recites  that  the  contract  was  by  the  trustees  with 
David  Austin,  and  shows  that  the  whole  purchase 
money  was  paid  by  him.  The  abstract  of  title 
was  made  out  upon  the  footing  that  David 
Austin,  and  not  John  Austin,  was  the  purchaser 
from  the  trustees,  and  the  title  is  not  traced 
through  John  Austin  at  all.  The  alleged  sale  to  John 
Austin  was  apparently  not  even  known  to  Mr.  White 
until  after  the  abstract  had  been  delivered.  He  does 
in  his  affidavit  state  that  on  the  16th  of  November, 
1888,  this  property  was  sold  by  auction  by  Messrs. 
Bichardson  &  Wrench  to  John  Austin  for  £550,  and 
puts  in  a  copy  of  the  contract  then  entered  into. 
Where  this  document  comes  from  is  not  stated,  nor  is 
there  any  proof  that  it  is  a  correct  correct  copy,  nor  is 
the  absence  of  the  original  accounted  for.  It  purports 
to  be  a  copy  of  the  conditions  of  sale  at  the  auction, 
and  to  bear  at  its  foot  the  signatures  **  J.  Austin  *' 
and  "Bichardson  &  Wrench  for  vendor."  The 
original  with  John  Austin's  signature  would  in 
ordinary  course  have  remained  in  the  possession 
of  Messrs.  Bichardson  &  Wrench,  the  vendor's 
agents ;  but  although  an  affidavit  is  made  by  a  Mr. 
G&egg  (who  descril^  himself  as  one  of  the  managing 
directors  of  Bichardson  &  Wrench  (limited) )  which 
states  that  the  land  was  sold  to  John  Austin,  the 
highest  bidder,  for  £550,  he  does  not  state  that  he 
was  concerned  in  the  matter,  or  was  a  member  of  or 
in  the  employ  of  that  firm  in  1889,  nor  disclose  his 
means  of  mformation  upon  the  subject,  or  refer  to 
either  originid  or  copy  of  any  contract  bearing  John 
Austin's  signature.  Neither  Mr.  Gregg's  evidence, 
nor  the  copy  contract  put  in  by  Mr.  White,  refers 
to  any  deposit  having  been  paid  by  John  Austin;  and 
this  bears  out  the  s&tement  on  the  conveyance  that 
the  whole  £550  was  paid  by  D.  Austin  on  the  28th 
of  June.  Mr.  White  states  in  his  affidavit  that  John 
Austin  purchased  this  land  bond  fide  for  his  own  use 
and  paid  a  deposit  on  account  of  the  same  ;  that  he 
subsequently  agreed  to  sell  it  to  David  Austin,  and  it 
was  arranged  t£at  instead  of  the  land  being  conveyed 
to  John  Austin,  and  by  him  to  D.  Austin,  it  should 
be  conveyed  direct  to  Mr.  S.  J.  Bull  as  trustee  for 
D.  Austin.  It  is  not  stated  when  or  how  or  by  whom 
this  alleged  arrangement  was  made,  or  how  Mr. 
White  was  informed  of  it.  If  the  arrrangement  had 
been  such,  aa  he  states,  John  Austin  should  have  been 

Sned  as  a# party  to  the  conveyance;  which  should 
ve  recitecl  the  contract  by  the  trustees  to  sell  to 
^  John,  and  the  contract  by  John  to  sell  to  David ;  and 
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the  oonveyanoe  by  the  trustees  to  David,  or  to  Mr. 
Ball,  should  ha^e  been  nnder  John's  direction. 
Although  John  was  not  a  party  to  this  deed  he 
was  a  party  to  and  executed  the  rdease  of  the  loth 
of  June,  in  which  he  is  described  as  *'of  Sydney, 
freeholder."  If  the  conveyance  had  been  thus 
framed  the  truth  would  have  been  fairly  stated, 
whatever  else  might  be  said  about  the  transaction. 
Upon  what  conceivable  ground  can  it.  be  supposed 
that  the  parties  should  have  ignored  the  real  facts, 
and  have  invented  a  false  account  of  the  transaction, 
and  that,  too,  one  which  introduced  a  palpable  blot 
upon  the  face  of  the  title?  Here  also  evidence  is 
absent  which  might  have  been  available  if  the 
transaction  had  been  such  as  is  suggested.  But 
D.  Austin  and  Mrs.  Neilan,  the  trustees,  are  silent. 
Mr.  6.  J.  Bull,  the  solicitor  of  the  trustees,  who  as 
trustee  for  David  Austin  himself  was  a  party  to  the 
•onveyance  of  the  28fch  of  June,  and  is  at  present 
practbing  as  a  solicitor  at  Sydney,  is  silent  also.  John 
Austin  nukkes  no  affidavit ;  but  it  does  not  appear  what 
has  become  of  him. 

It  may  be  that  the  true  account  of  the  trans- 
action is  that  suggested  in  the  letter  of  ihe 
9th  of  January,  1899— viz.,  that  after  John 
Austin  had  contracted  to  buy  he  desired  to  get 
rid  of  his  purchase,  and  David  Austin  agreed  to  take 
the  land  off  John's  hands,  and  stand  in  his  place  and 
relieve  him  of  his  contract.  This  might  account  for 
the  form  of  the  conveyance.  But  this,  it  will  be 
observed,  is  quite  a  different  thing  from  an  affirmance 
of  John's  contract  to  purchase,  and  a  subsequent 
resale  by  John  as  owner  to  David,  the  state  of  facts 
to  which  Mr.  White  deposes.  If  tiiese  were  the  true 
facts,  iiie  transaction  would  be  invalid  upon  a  different 
ground — ^viz.,  that  so  long  as  the  contract  with  John 
was  executory  only,  and  John  had  neither  paid  his 
purchase-money  nor  taken  up  his  conveyance,  and 
the  trustees  who  were  vendors  had  power  either  to 
enforce  or  rescind  or  alter  the  contract,  it  was  not 
competent  for  David  Austin  to  step  into  John  Austin's 

eace,  or  take  over  John  Austin's  contract  for  his  own 
inefit:  see  Parlcer  v.  McKenna,  23  W.  R.  271,  L.  R. 
10  Gh.  App.  96.  In  any  case  the  result  would  be  the 
same. 

It  was  strong  contended  by  the  purchaser's 
counsel  that  Mr.  white's  statements  must  be  accepted 
as  unchallenged,  because  no  attempt  was  made  to 
shake  Uiem  by  cross-examination.  This  is  a  point 
deserving  serious  consideration.  But  Mr.  White's 
evidence  is  by  no  means  satisfactory  as  it  stands.  The 
proposition  seems  to  have  found  some  favour  in  the 
full  court  that  if  the  documents  are  capable  of  an 
innocent  interpretation  in  favour  of  the  title,  and  the 
court  can  say  that  the  parties  have  not  infringed  any 
principle  of  law  and  were  not  guilty  of  misconduct,  it 
will  rather  put  that  interpretation  upon  it  than 
assume  that  the  parties  had  been  g^ty  of  some 
wrongdoing,  or  breach  of  law;  and  that  in  the 
absence  of  evidence  to  the  contrary  the  court  must 
assume  that  the  release  was  a  proper  one,  and  that 
the  oKtui  Tue  trasU  were  informed  of  all  neceseazj 
matters.  Their  lordships  are  unable  to  aeree  in  this 
view.  The  conveyance  itself  is  incapf^le  of  any 
interpretation  but  one,  and  that  is  unfavourable  to 
the  title.  A  trustee  for  sale  of  trust  property  cannot 
■ell  to  himself.  If  notwithstanding. the  form  of  the 
conveyance  the  trustee  (or  any  person  claiming  under 
him)  seeks  to  justify  the  transaction  as  being  really  a 
purchase  fiom  the  cestui  que  trusts  it  is  important  to 
remember  upon  whom  the  onus  of  proof  falls.  It 
ought  not  to  be  assumed,  in  the  absence  of  evidence 
to  the  contrary,  tibat  the  transaction  was  a  proper  one, 
and  that  the  cestui  que  trusts  were  informed  of  all 
necessary  matters.    The  burthen  of  proof  thi^t  the 


transaction  was  a  righteous  one  rests  upon  the  trustee, 
who  is  bound  to  produce  clear  affirmative  proof  that 
the  parties  were  at  arm's  length ;  that  the  cestui  que 
trusts  had  the  fullest  information  upon  all  material 
facts ;  and  that,  having  this  information,  they  agreed 
to  and  adopted  what  was  done.  Their  lordships 
cannot  accept  the  affidavit  of  Mr.  White  as  sufficient 
proof  of  these  matters ;  especially  when  other  inde- 
pendent evidence  which  might  have  been  given  is  not 
forthcoming. 

Under  these  circumstances  it  would  be  inequitable 
to  force  such  a  title  as  this  upon  the  appellant.  It  ia 
not  merdy  that  the  purchaser  would  be  running  the 
risk  of  proceedings  being  taken  by  the  cestui  que  trusts 
to  reopen  the  transaction.  The  purchaser  would  be 
saddled  with  a  property  which  he  would  be  unable  for 
many  years  to  put  upon  the  market,  unless  recourse 
was  had  to  some  special  restrictive  condition  which 
might  seriously  reduce  the  price  a  purchaser  would  be 
wifling  to  pay  for  it. 

Their  lordships  will  humbly  advise  Her  Majesty  to 
discharge  the  order  of  the  full  court,  and  dismiss  with 
costs  the  appeal  to  that  court ;  and  to  direct  that  the 
respondent  repay  to  the  appellant  the  costs  which  by 
the  decree  of  the  full  court  the  appellant  was  ordered 
to  pay  to  the  respondent.  Their  lordships  direct  the 
respondent  to  pay  to  the  appellant  her  costs  of  this 
appeal. 

Solicitors  for  the  appellant,  Youngy  Jones,  &  Co. 

Solicitors  for  the  respondent,  Clajiham^  Fitch,  <fc  Oo* 


(Sourt  ot  Appeal. 

From  Q.  B.  Div.  ) 

(A.  L.  Smith,  Vaughan  Williams,  |       July  16, 1900. 
and  Bomer,  L.J  J.)  ) 

Vestby  of  St.  Mabylebone  v.  Shebeff  of 
London,  (a.) 

SheriffSeizure— Goods  *' taken  in  execution** — Person 

liable  to  pay  rates — Demand  on  sheriff — 35  Geo.  3, 

c.  73.  s.  195~^Metropolis  Management  Act,  1855  (18  <fc 

19  Vict.  c.  120),  s,  161. 

By  a  local  Act  (35  Geo,  3,  c.  73),  ivhen  the  goods  of 
any  person  liable  to  pay  a  rate  by  virtue  of  the  Act  are 
taken  in  execution  by  a  sheriff  beftrre  the  rate  is  paid,  the 
sheriff  shall,  upon  demand  made  by  the  rate  collector,  in 
the  first  place  pay  to  the  collector  the  sum  due  in  respect 
of  the  rate. 

By  section  161  of  the  Metropolis  Management  Act, 
1865,  the  rate  collectors  are  to  have  the  savne  powers, 
remedies,  and  privileges  for  levying  rates  under  that  Ad 
as  for  levying  money  for  th*>.  relief  of  the  poor. 

Goods  were  seized  by  the  sheriff  under  a  writ  ofG..  fa., 
in  execution  of  a  judgment.  The  judgment  debtor  owed 
to  the  plaintiffs  a  sum  for  rates,  consisting  of  a  poor  rate 
payable  wider  the  local  Act  and  a  general  rate  under  the 
Metropolis  Management  Act,  1855.  The  rate  collector 
demanded  payment  of  the  rates  from  the  sheriff.  Before 
the  goods  were  removed  or  sold  the  judgment  debtor  paid 
the  sheriff  the  amount  of  thejiuJgment  debt,  and  the  sheriff 
handed  over  the  amount  to  the  judgment  creditor  a7id 
withdrew  from  possession  without  having  paid  the  rates. 

Held,  that  the  goods  had  been  *' taken  in  eocecution** 
within  the  meaning  of  the  local  Act,  and  the  sheriff  was 
liable  to  pay  to  the  plaintiffs  the  amount  of  the  rates, 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Jjaw, 
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CouKT  OF  Appeal. 


Vestey  of  St.  Martlebone  v.  Sheeiff  of  London. 


C0T7RT  OF  Appeal. 


Appeal  from  the  judgment  of  Bigham,  J.,  reported 
in  [1900]  1  a  B.  Ill,  48  W.  R.  Dig.  169. 

The  Action  was  brought  to  recover  £18  198.  3d., 
X>ayable  in  respect  of  rates  due  to  the  plaintiffs  from 
s  ratepayer  named  Bosh,  whose  goods  had  been  seized 
-onder  a  writ  of  fi,  fa.  by  the  defendant  as  dbieriff  of 
liondon. 

On  the  17th  of  November,  1898,  the  defendant,  as 
sheriff,  seized  the  goods  of  Bush  under  a  fi,  fa.  in 
execution  of  a  jadgment,  and  on  the  24th  of  November, 
the  defendant  being  still  in  possession,  the  plaintiffs' 
rate  collector  made  a  demand  upon  him  for  the  pay- 
ment of  £18  19s.  3d.  for  rates  then  due  and  payable 
by  Bush. 

The  sum  of  £18  19s.  3d.  comprised  a  poor  rate  and 
a  general  rate. 

The  minutes  of  the  vestry,  in  which  was  entered  the 
resolution  ordering  the  rates  to  be  made,  recited  that 
the  poor  rate  was  made  under  the  powers  and  authori- 
ties of,  among  other  Acts,  35  Geo.  3,  c.  73.*  The 
amount  so  demanded  from  the  defendant  was  less 
than  the  value  of  the  goods  seized. 

On  the  2dth  of  November,  before  the  goods  seized 
had  been  removed  from  the  premises  or  sold,  Bush 
paid  to  the  defendant  the  amouiit  of  the  judgment 
debt,  and  the  defendant  handed  over  this  amount  to 
the  execution  creditor  and  withdrew  from  possession 
without  having  paid  the  rates. 

Bigham,  J.,  held  that  the  goods  had  been  '*  taken 
in  execution  "  within  the  meaning  of  section  195  of 
So  Geo.  3,  c.  73,  and  that,  though  some  of  the  rates 
were  levied  under  the  Metropolis  Management  Act, 
1855,  section  161  of  that  Act  expressly  mcorporated 
the  remedies  given  by  the  earlier  Act  for  the  recovery 
of  the  rates.  He  accordingly  held  that  the  defendant 
was  liable,  and  gave  judgment  for  the  plaintiffs. 

The  defendant  appealed. 

A,  T.  Lawrence,  Q.C,  and  P,  Roae-Imieat  for  the 
defendant. — The  goods  were  not  **  taken  in  execu- 
tion "  within  the  meaning  of  sectiou  195  of  35  Geo.  3, 
c.  73.  Those  words  mean  realized  by  sale  or  removed 
from  the  premises.  Similar  words  in  8  Anne,  o.  14, 
8.  1 ,  have  been  held  to  mean  a  removal  of  the  goods  : 
Riselcy  v.  Ryle,  11  M.  &  W.  16;  In  re  McCarthy,  7 
L.  B.  Ir.  473.  Secondly,  the  rates  which  were 
demanded  from  the  defendant  were  not  rates  which 
the  execution  debtor  was  liable  to  pay  '*  by  virtue 
of  "  the  Act  of  George  III.  The  plaintiffis  are  a  body 
created  by  the  Metropolis  Maragement  Act,  1855, 
and  all  the  rates,  except  the  poor  rate,  are  levied 
under  that  Act,  and  not  by  virtue  of  the  earlier  Act. 
As  regards  the  poor  rate,  section  161  of  the  Act  of 


*  35  Geo.  3,  c.  73,  s.  195.—'*  When  and  as  often  as 
the  goods,  chattels,  and  effects  of  any  person  or 
persons  liable  to  pay  any  rate  or  assessment  by  virtue 
of  this  Act  shall  be  taken  in  execution  witliin  the 
limits  aforesaid  by  any  sheriff  or  other  officer,  before 
such  rate  or  rates,  assessment  or  assessments,  shall 
have  been  paid,  then  the  said  sheriff  or  other  officer, 
upon  demand  made  by  the  collector  or  collectors  for 
the  time  being  to  the  said  vestrymen,  shall  and  he  is 
hereby  directed  and  required  in  the  first  place  to  pay 
to  sndi  collector  or  collectors  such  rate  or  rates,  assess- 
ment or  assessments,  so  made  as  aforesaid,  and  which 
fthall  not  have  been  paid  by  such  person  or  persons 
and  all  arrears  due  tiiereon.  Provided  always  that 
nothing  herein  contained  shall  extend  or  be  construed 
to  extend  so  as  to  charge  such  sheriff  or  other  officer 
with  the  payment  of  more  than  one  year's  rate,  or  of 
a  larger  snm  of  money  than  the  value  of  the  goods, 
chattels,  and  effects  so  taken  in  execution." 

Section  179  authorized  the  l6?ying  of  five  distinct 
jcatesy  one  being  apoor  XBte. 


1855  only  confers  upon  the  new  vestries  the  general 
powers  of  the  overseers  as  to  the  collection  of  the 
poor  rate,  and  not  the  special  powers  conferred  by  a 
local  Act,  which  only  applies  to  a  portion  of  the 
metropolis.    The  defendant  is  therefore  not  liable. 

Beg,  V.  Qreat  Western  Railway  Co.,  6  W.  E.  774, 
28  L.  J.  M.  C.  59,  and  Vaughan  v.  Imray,  7  W.  B. 
240,  28  L.  J.  M.  C.  78,  were  referred  to. 

English  Harrison,  Q,C.,  and  Herbert  Nidd,  for  the 
plaintiffs. — The  plaintiffs  have,  by  section  161  of  the 
Metropolis  Management  Act,  1855,  the  same  powers, 
remedies,  and  privileges  in  regard  to  rates  under  that 
Act  as  were  given  by  the  Act  of  George  lU.  in  respect 
of  the  poor  rate. 

A.  7.  Latorence,  Q.C.,  replied. 

A.  L.  Smith,  L.J. — This  is  an  appeal  from 
Bigham,  J.,  and  raises  two  points,  one  being  reason- 
ab^  clear  and  the  other  one  of  some  complication. 
The  first  question  is  whether  these  goods  were  ''taken 
in  execution "  within  the  meaning  of  section  195  of 
35  Geo.  3,  c.  73.  I  do  not  think  that  decisions  upon 
other  statutes  can  give  us  any  assistance  in  arriving 
at  the  meaning  of  the  above  words.  In  my  opinion 
the  words  *'  taken  in  execution ''  in  section  195  of  the 
Act  of  George  lEE.  sire  satia&ed  when  the  sheriff  has 
seized  the  goods  under  a  writ  of  fi.  fa.  The  next  ques- 
tion is,  as  I  have  said,  one  of  more  difficulty.  The 
Elaintiffs'  claim  is  based  upon  the  defendant's  alleged 
reach  of  duty  in  not  paying  to  them  the  amount  of 
the  rates  due  and  demanded  from  him.  It  was  con- 
tended on  behalf  of  the  defendant  that  the  judgment 
debtor  was  not  liable  to  pay  the  rates  "  by  virtue  of  " 
the  Act  of  C^rge  III.  It  appears  from  a  document 
before  us  that  the  rates  due  were  made  up  of  a  poor 
rate  and  a  general  rate.  The  poor  rate  was  collected 
under  the  Act  of  George  III.  Where  has  that  Act 
been  repealed  P  I  cannot  find  that  it  has  been 
repealed  either  expressly  or  by  necessary  implication  > 
Turning  to  the  Metropolis  Management  Act,  1855, 
that  Act,  in  my  opinion,  does  not  deal  with  the  poor 
rate  at  all.  It  deals  with  a  new  rate  which  has  taken 
the  place  of  the  old  rates.  But  no  mention  is  made 
of  the  poor  rate.  Therefore  the  execution  debtor  was 
liable  to  pay  the  poor  rate  "by  virtue  of"  the  Act 
of  Gkorge  III.,  and  to  that  extent  the  plaintiffs' 
claim  is  well  founded.  Then  as  regards  the  excess 
which  is  made  up  of  the  other  rates — namely,  the 
general  rate,  in  my  opinion  that  rate  was  leviable 
under  the  Metropolitan  Management  Act,  1855.  But 
section  161  of  that  Act  gives  the  plaintiffs  for  the 
purpose  of  levying  such  rate  th^  same  powers, 
remedies,  and  privileges  as  for  levying  money  for  relief 
of  the  poor.  One  of  the  privileges  which  they  have 
under  the  Act  of  C^rge  IIL  is  the  privilege  of 
demanding  from  the  shenff  when  he  seizes  goods  in 
execution  the  sum  due  for  rates  from  the  execution 
debtor.  To  my  mind  that  is  the  true  reading  of 
section  161.  For  these  reasons  I  agree  with  Bigham, 
J.,  and  I  think  that  the  appeal  should  be  dismissed* 

YATiaHAN  Williams  and  Bomxb,  L.  JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffB,  ClovrTcson^  Oreenwells,  A 
Co. 

Solicitors  for  the  defendant,  W.  &  T.  Burchell 
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Williams  v.  Soott.— Vbstky  of  St.  Marylebone  v.  Sheriff  of  London. 


C.  A.. 


the  oonveyanoe  by  the  trustees  to  David,  or  to  Mr. 
Bnll,  should  have  been  under  John's  direction. 
Although  John  was  not  a  party  to  this  deed  he 
was  a  party  to  and  executed  the  release  of  the  loth 
of  June,  in  which  he  is  described  as  "of  Sydney, 
freeholder."  If  the  conveyance  had  been  thus 
framed  the  truth  would  have  been  fairly  stated, 
whatever  else  might  be  said  about  the  transaction. 
Upon  what  conceivable  ground  can  it.  be  supposed 
that  the  jwrties  should  have  ignored  the  real  facts, 
and  have  invented  a  false  account  of  the  transaction, 
and  that,  too,  one  which  introduced  a  palpable  blot 
upon  the  face  of  the  title?  Here  also  evidence  is 
absent  which  might  have  been  avaUable  if  the 
transaction  had  been  such  as  is  suggested.  But 
D.  Austin  and  Mrs.  Neilan,  the  trustees,  are  sOent. 
Mr.  S.  J.  Bull,  the  solicitor  of  the  trustees,  who  as 
trustee  for  David  Austin  himself  was  a  party  to  the 
•onveyanoe  of  the  28  th  of  June,  and  is  at  present 
practising  as  a  solicitor  at  Sydney,  is  silent  also .  John 
Austin  makes  no  affidavit ;  but  it  does  not  appear  what 
has  become  of  him. 

It  may  be  that  the  true  account  of  the  trans- 
action is  that  suggested  in  the  letter  of  the 
9th  of  January,  1899— viz.,  that  after  John 
Austin  had  contracted  to  buy  he  desired  to  get 
rid  of  his  purchase,  and  David  Austin  agreed  to  take 
the  land  off  John's  hands,  and  stand  in  his  place  and 
relieve  him  of  his  contract.  This  might  account  for 
the  form  of  the  conveyance.  But  this,  it  will  be 
observed,  is  quite  a  different  thing  from  an  affirmance 
of  John's  contract  to  purchase,  and  a  subsequent 
resale  by  John  as  owner  to  David,  the  state  of  facts 
to  which  Mr.  White  deposes.  If  these  were  the  true 
facts,  the  transaction  would  be  invalid  upon  a  different 
ground — viz.,  that  so  long  as  the  contract  with  John 
was  executory  only,  and  John  had  neither  paid  his 
purchase-money  nor  taken  up  his  conveyance,  and 
tiie  trustees  who  were  vendors  had  power  either  to 
enforce  or  rescind  or  alter  the  contract,  it  was  not 
competent  for  David  Austin  to  step  into  John  Austin's 

eace,  or  take  over  John  Austin's  contract  for  his  own 
inefit :  see  Parker  v.  McKenna,  23  W.  E.  271,  L.  E. 
10  Gh.  App.  96.  In  any  case  the  result  would  be  the 
same. 

It  was  strongly  contended  by  the  purchaser's 
counsel  that  Mr.  White's  statements  must  be  accepted 
as  unchallenged,  because  no  attempt  was  made  to 
shake  them  by  cross-examination.  This  is  a  point 
deserving  serious  consideration.  But  Mr.  Wnite's 
evidence  is  by  no  means  satisfactory  as  it  stands.  The 
proposition  seems  to  have  found  some  favour  in  the 
full  court  that  if  the  documents  are  capable  of  an 
innocent  interpretation  in  favour  of  the  title,  and  the 
court  can  say  that  the  parties  have  not  infringed  any 
principle  of  law  and  were  not  guilty  of  misconduct,  it 
will  rather  put  that  interpretation  upon  it  than 
assume  that  the  parties  had  been  g^ty  of  some 
wrongdoing,  or  breach  of  law;  and  that  in  the 
absence  of  evidence  to  the  contrary  the  court  must 
assume  that  the  release  was  a  proper  one,  and  that 
the  o$8tu%  que  trusts  were  informed  of  all  necessarir 
matters.  Their  lordships  are  unable  to  asree  in  this 
view.  The  conveyance  itself  is  incapable  of  any 
interpretation  but  one,  and  that  is  unfavourable  to 
the  title.  A  trustee  for  sale  of  trust  property  cannot 
■ell  to  himself.  If  notwithstanding. the  form  of  the 
conveyance  the  trustee  (or  any  person  claiming  under 
him)  seeks  to  justify  the  transaction  as  being  really  a 
purchase  fiom  the  cestui  que  trusts  it  is  important  to 
remember  upon  whom  the  onus  of  proof  falls.  It 
ought  not  to  be  assumed,  in  the  absence  of  evidence 
to  the  contrary,  tibat  the  transaction  was  a  proper  one, 
and  that  the  cestui  que  trusts  were  informed  of  all 
necessary  matters.    The  burthen  of  proof  thf^t  the 


transaction  was  a  righteous  one  rests  upon  the  trustee, 
who  is  bound  to  produce  clear  affirmative  proof  that 
the  parties  were  at  arm*s  length ;  that  the  cestui  que 
trusts  had  the  fullest  information  upon  all  matenal 
facts ;  and  that,  having  this  information,  they  agreed 
to  and  adopted  what  was  done.  Their  lordships 
cannot  accept  the  affidavit  of  Mr.  White  as  sufficient 
proof  of  these  matters ;  especially  when  other  inde- 
pendent evidence  which  might  have  been  given  is  not 
forthcoming. 

Under  these  circumstances  it  would  be  inequitable 
to  force  such  a  title  as  this  upon  the  appellant.  It  is 
not  merely  that  the  purchaser  would  be  running  the 
risk  of  proceedings  being  taken  by  the  cestui  que  trusts 
to  reopen  the  transaction.  The  purchaser  would  be 
saddled  with  a  property  which  he  would  be  unable  for 
many  years  to  put  upon  the  market,  unless  recourse 
was  had  to  some  special  restrictive  condition  which 
might  seriously  reduce  the  price  a  purchaser  would  be 
wifling  to  pay  for  it. 

Their  lordships  will  humbly  advise  Her  Majesty  to 
discharge  the  order  of  the  full  court,  and  dismiss  with 
costs  the  appeal  to  that  court ;  and  to  direct  that  the 
respondent  repay  to  the  appellant  the  costs  which  by 
the  decree  of  the  full  court  the  appellant  was  ordered 
to  pay  to  the  respondent.  Their  lordships  direct  the 
respondent  to  pay  to  the  appellant  her  costs  of  this 
appeal. 

Solicitors  for  the  appellant,  Youngs  JoneSt  &  Co, 

Solicitors  for  the  respondent,  CUipham^  Fitch,  <!h  Co, 


(Court  ot  Appeal 

From  Q.  B.  Div.  ) 

(A.  L.  Smith.  Vaughan  Williams,  [       July  16, 1900. 
and  Bomer,  L.J  J.)  ) 

Vestey  of  St.  Mabylebone  v,  Shebiff  of 
London,  (a.) 

Sheriff— Seizure — Goods  "taken  in  execution** — Person 
liable  to  pay  rates — DemaTid  on  sheriff — 35  Oeo.  3, 
c.  73.  s,  195-^Metropolis  Management  Act,  1855  (18  <fc 
19  Vict.  c.  120).  s.  161. 

By  a  local  Act  (35  Oeo.  3,  c.  73),  lohen  the  goods  of 
any  person  liable  to  pay  a  rate  by  virtue  of  the  Act  are 
taken  in  execution  by  a  sheriff  before  the  rate  is  paid,  the 
sheriff  shall,  upon  demand  made  by  the  rate  collector,  in 
the  first  place  pay  to  the  collector  the  sum  due  in  respect 
of  the  rate. 

By  section  161  of  the  Metropolis  Management  Act, 
1865,  the  rate  collectors  are  to  have  the  same  powers, 
remedies,  and  privileges  for  levying  rates  under  that  Act 
as  for  levying  money  for  thn  relief  of  the  poor. 

Goods  were  seized  by  the  sheriff  under  a  writ  of  fi.  fa., 
in  execution  of  a  judgment.  The  judgment  debtor  owed 
to  the  plaintiffs  a  sum  for  rates,  consisting  of  a  poor  rate 
payable  under  the  local  Act  and  a  general  rate  under  the 
Metropolis  Management  Act,  1855.  The  rate  collector 
demanded  payment  of  the  rates  from  the  sheriff.  Before 
the  goods  were  removed  or  sold  the  judgment  debtor  paid 
the  sheriff  the  amount  of  thejitdgment  debt,  and  the  sheriff 
handed  over  the  amount  to  the  judgment  creditor  aiui 
withdrew  from  possession  without  having  paid  the  rates. 

Held,  that  the  goods  had  been  "taken  in  execution** 
within  the  meaning  of  the  local  Act,  and  the  sheriff  was 
liable  to  pay  to  the  plaintiffs  the  amount  of  the  rates. 

(a.)  Reported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Iiaw. 
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CouKT  OF  Appeal. 


Vestry  of  St.  Martlebonb  v.  Sheeiff  op  Londoit. 


C0T7RT  OF  Appeal. 


Appe^ftl  from  the  jadgment  of  Bigham,  J.,  reported 
in  [1900]  1  a  B.  Ill,  48  W.  R.  Dig.  169. 

The  action  was  brought  to  recover  £18  19b.  3d. , 
payable  in  reepect  of  rates  due  to  the  plaintiffs  from 
a  ratepayer  named  Bosh,  whose  goods  had  been  seized 
under  a  writ  of  fi.  fa.  by  the  defendant  as  ^eriff  of 
London. 

On  the  17th  of  November,  1898,  the  defendant,  as 
sheriff,  seized  the  goods  of  Bush  under  a  fi,  fa,  in 
execution  of  a  judgment,  and  on  the  24th  of  November, 
the  defendant  being  still  in  possession,  the  plaintiffs' 
rate  collector  made  a  demand  upon  him  for  the  pay- 
ment of  £18  198.  3d.  for  rates  then  due  and  payable 
by  Bush. 

The  sum  of  £18  19s.  3d.  comprised  a  poor  rate  and 
a  general  rate. 

The  minutes  of  the  vestry,  in  which  was  entered  the 
resolution  ordering  the  rates  to  be  made,  recited  that 
the  poor  rate  was  made  under  the  powers  and  authori- 
ties of,  among  other  Acts,  35  Geo.  3,  c.  73.*  The 
amount  so  demanded  from  the  defendant  was  less 
than  the  value  of  the  goods  seized. 

On  the  2dth  of  November,  before  the  goods  seized 
had  been  removed  from  the  premises  or  sold,  Bush 
paid  to  the  defendant  the  amouiit  of  the  judgment 
debt,  and  the  defendant  handed  over  this  amount  to 
the  execution  creditor  and  withdrew  from  possession 
without  having  paid  the  rates. 

Bigham,  J.,  held  that  the  goods  had  been  **  taken 
in  execution  "  within  th*)  meaning  of  section  195  of 
35  Qeo.  3,  c.  73,  and  that,  though  some  of  the  rates 
were  levied  under  the  Metropolis  Management  Act, 
1855,  section  161  of  that  Act  expressly  mcorporated 
the  remedies  given  by  the  earlier  Act  for  the  recovery 
of  the  rates.  He  accordingly  held  that  the  defendant 
was  liable,  and  gave  judgment  for  the  plaintiffs. 

The  defendant  appealed. 

A.  T,  Lavyrencey  Q,C,,  and  P.  Bose-Innes,  for  the 
defendant. — The  goods  were  not  **  taken  in  execu- 
tion "  within  the  meaning  of  section  195  of  35  Geo.  3, 
c.  73.  Those  words  mean  realized  by  sale  or  removed 
from  the  premises.  Similar  words  in  8  Anne,  c.  14, 
8.  1,  have  been  held  to  mean  a  removal  of  the  goods  : 
Riseley  y.  Byle,  11  M.  &  W.  16;  In  re  McCarthy,  7 
L.  B.  Ir.  473.  Secondly,  the  rates  which  were 
demanded  from  the  defendant  were  not  rates  which 
the  execution  debtor  was  liable  to  pay  **  by  virtue 
of  "  the  Act  of  George  III.  The  plaintiffs  are  a  body 
created  by  the  Metropolis  Management  Act,  1855, 
and  all  the  rates,  except  the  poor  rate,  are  levied 
under  that  Act,  and  not  by  virtue  of  the  earlier  Act. 
As  regards  the  poor  rate,  section  161  of  the  Act  of 

•  35  Geo.  3,  c  73,  s.  195.—'*  When  and  as  often  as 
the  goods,  chattels,  and  effects  of  any  person  or 
persons  liable  to  pay  any  rate  or  assessment  by  virtue 
of  this  Act  shall  be  taken  in  execution  within  the 
limits  aforesaid  by  any  sheriff  or  other  officer,  before 
snoh  rate  or  rates,  assessment  or  assessments,  shall 
have  been  paid,  then  the  said  sheriff  or  other  officer, 
upon  demand  inade  by  the  collector  or  collectors  for 
the  time  being  to  the  said  vestrymen,  shall  and  he  is 
hereby  directed  and  required  in  the  first  place  to  pay 
to  sadi  collector  or  collectors  such  rate  or  rates,  assess- 
ment or  assessments,  so  made  as  aforesaid,  and  which 
shall  not  have  been  paid  by  such  person  or  persons 
and  all  arrears  due  thereon.  Provided  always  that 
nothing  herein  contained  shall  extend  or  be  construed 
to  extend  so  as  to  charge  such  sheriff  or  other  officer 
with  the  payment  of  more  than  one  year's  rate,  or  of 
a  larger  sum  of  money  than  the  value  of  the  goods, 
chattels,  and  effects  so  taken  in  execution." 

Section  179  authorized  the  le?ying  of  five  distinct 
xttes,  006  beiDg  apoor  aite. 


1855  only  confers  upon  the  new  vestries  the  general 
powers  of  the  overseers  as  to  the  collection  of  the 
poor  rate,  and  not  the  special  powers  conferred  by  a 
local  Act,  which  only  applies  to  a  portion  of  the 
metropolis.    The  defendant  is  therefore  not  liable. 

Beg.  V.  Great  Western  Bailway  Co.,  6  W.  E.  774, 
28  L.  J.  M.  0.  59,  and  Vaughan  v.  Imray,  7  W.  E. 
240,  28  L.  J.  M.  0.  78,  were  referred  to. 

English  Harrison,  Q.C.,  and  Herbert  Nield,  for  the 
plaintiff^.— The  plaintiffs  have,  by  section  161  of  the 
Metropolis  Management  Act,  1855,  the  same  powers, 
remedies,  and  privileges  in  regard  to  rates  under  that 
Act  as  were  given  by  the  Act  of  George  HI.  in  respect 
of  the  poor  rate. 

A.  T.  Lawrence,  Q.C,  replied. 

A.  L.  Smith,  L. J.— This  is  an  appeal  from 
Bigham,  J.,  and  raises  two  points,  one  being  reason- 
ably clear  and  the  other  one  of  some  complication. 
The  first  question  is  whether  these  goods  were  "taken 
in  execution "  within  the  meaning  of  section  195  of 
35  Geo.  3,  c.  73.  I  do  not  think  that  decisions  uj^n 
other  statutes  can  give  us  any  assistance  in  arriving 
at  the  meaning  of  the  above  words.  In  my  opinion 
the  words  *'  taken  in  execution  "  in  section  195  of  the 
Act  of  George  III.  are  satii^ed  when  the  sheriff  has 
seized  the  goods  under  a  writ  of  fi,  fa.  The  next  ques- 
tion is,  as  I  have  said,  one  of  more  difficulty.  The 
plaintiffs'  daim  is  based  upon  the  defendant's  alleged 
breach  of  duty  in  not  paying  to  them  the  amount  of 
the  rates  due  and  demanded  from  him.  It  was  con- 
tended on  behalf  of  the  defendant  that  the  jndgpnent 
debtor  was  not  liable  to  pay  the  rates  "  by  wtue  of  " 
the  Act  of  C^rge  HI.  It  appears  from  a  document 
before  us  tluit  the  rates  due  were  made  up  of  a  poor 
rate  and  a. general  rate.  The  poor  rate  was  collected 
under  the  Act  of  George  III.  Where  has  that  Act 
been  repealed  P  I  cannot  find  that  it  has  been 
repealed  either  expressly  or  by  necessary  implication  ( 
Turning  to  the  Metropolis  Management  Act,  1855, 
that  Act,  in  my  opinion,  does  not  deal  with  the  poor 
rate  at  all.  It  deals  with  a  new  rate  which  has  taken 
the  place  of  the  old  rates.  But  no  mention  is  made 
of  the  poor  rate.  Therefore  the  execution  debtor  was 
liable  to  pay  the  poor  rate  *'  by  virtue  of  "  the  Act 
of  George  IIL,  and  to  that  extent  the  plaintiffs' 
claim  is  well  founded.  Then  as  regards  the  excess 
which  is  made  up  of  the  other  rates — namely,  the 
general  rate,  in  my  opinion  that  rate  was  leviable 
under  the  Metropolitan  Management  Act,  1855.  But 
section  161  of  Uiat  Act  gives  the  plaintiffs  for  the 
purpose  of  levying  such  rate  the  same  powers, 
remedies,  and  privileges  as  for  levying  money  for  relief 
of  tiie  poor.  One  of  the  privileges  which  they  have 
under  the  Act  of  G«orge  III.  is  the  privilege  of 
demanding  from  the  shenff  when  he  seizes  goods  in 
execution  the  sum  due  for  rates  from  the  execution 
debtor.  To  my  mind  that  is  the  true  reading  of 
section  161.  For  these  reasons  I  agree  with  Bigham, 
J.,  and  I  think  that  the  appeal  should  be  dismiued* 

YATiaHAN  Williams  and  Eomxb,  L. JJ.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiffs,  ClarJeson,  Qreenwells,  db 
Co. 

Solicitors  for  the  defendant,  W.  df  T.  Burchelh 
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Court  of  Appeal. 


In  be  Tbatis. 


Court  of  ApPEAii. 


Court  of    ^ 

M.R.,  and  ( 
QS.  L.JJ.)    j 


July  6, 10, 1900. 


From  Palatine  Court  of 
Lancaster, 
(Lord  AlvtTstoue, 
Rigby  and  CoDias. 

In  re  Travis. 
Frost  v.  Qrea^torex.  (a.) 

Will — Trust  firr  accumulation  beyond  the  period  allowed 
by  the  ThtUueson  Act  (39  A  40  Geo.  3,  c.  98)— 
Intestacy  aa  to  surplus  income  after  expiration  of 
permitted  period — **  Trust  estate  ^^  and  *' income  of 
trust  estate** — Construction. 

A  testator^  after  directing  the  payment  of  a  certain 
annuity  to  A.,  directed  that  the  surplus  **  income'*  of  his 
** trust  estate*'  should  accumulate  till  the  annuitants  deaths 
andthjthis  ** trust  estate**  was  then  **  to  he  held  upon 
trust  **  for  such  children  of  A,,  living  at  his  decease  or 
born  afterwards^  as  should  attain  the  age  of  twenty-one 
years,  or  should  die  under  that  age  leaving  issue,  and, 
in  case  there  should  he  no  su^h  children,  then  to  certain 
other  beneficiaries. 

Held,  that,  having  reference  to  the  nature  of  the 
ultimate  limitation  to  the  children  of  A.  or  the  other 
beneficiaries,  there  was  an  intestacy  as  to  the  income  of 
the  trust  estate  between  the  expiration  of  the  period  of 
twenty-one  years  from  the  testator's  death  allowed  for 
accumulation  by  the  Thellusson  Act  and  the  death  of  the 
annuitant 

Weatherall  v.  Thomburgh,  26  IF.  R.  593,  8  Ch.  D. 
2G\,  followed. 

Harbin  V.  Masterman,  [1894]  2  Oh.  184  (Wharton 
V.  Masterman,  43  W.  R.  449,  [1895]  A.  C.  186),  dis- 
tinguished. 

Held,  also,  that,  on  the  true  consiruction  of  the  wilU 
the  testator  intended  to  give  the  accumulated  **  income** 
of  the  **  trust  estate  **  for  the  period  permitted  by  the 
Thellusson  Act,  as  well  as  the  corpus  of  the  *' trust 
estate  **  itself,  to  the  persons  ultimately  entitled  to  the 
■  corpus. 

Appeal  from  a  decision  of  the  Vioe-Chanoellor  of 
the  Palatine  Court  of  Lancaster,  given  on  the  21st  of 
April,  1899. 

By  his  will,  dated  the  6th  of  November,  1877, 
Joseph  Travis,  after  appointing  his  executors,  and 
after  making  certain  pecuniary  bequests,  gave,  devised, 
and  bequeathed  all  and  every  his  estate  and  efiects 
whatsoever  and  wheresoever  unto  and  to  the  use  of 
his  trustees  upon  trust  to  pay  out  of  the  clear  rents 
and  income  of  his  trust  estate  unto  his  housekeeper, 
Nanny  Lees  (in  recognition  of  her  long  services), 
during  her  natu^  life  the  weekly  sum  of  £1  10s., 
and,  subject  thereto,  upon  trust  to  pay  the  dear 
rents  and  income  of  his  trust  estate  unto  his  brother, 
Edmimd  Cocker  Travis,  durinff  the  term  of  his  natural 
life.  And  from  and  after  the  decease  of  his  said 
brother,  the  testator  directed  that  his  trustees  should 
hold  his  trust  estate  upon  trust  to  pay  out  of  the 
dear  rents  and  income  thereof  an  annuity  of  £200  to 
his  niece,  Kate  Greatorex,  during  the  term  of  her 
natural  life  for  her  sole  and  separate  use.  And  the 
testator  directed  that  the  surplus  of  the  income  of  his 
' '  trust  estate ' '  should  accumulate  and  be  invested  until 
the  death  of  his  said  niece.  And  subject  and  without 
prejudice  to  the  trust  and  provisions  aforesaid,  his 
"  trust  estate ''  was  to  be  held  upon  trust  for  t^e  chil- 
dren of  his  said  niece  living  at  his  decease,  or  bom  after- 
wards, who  should  attain  the  age  of  twenty-one  years, 
or  who  should  die  under  that  age  leaving  issue,  if  more 
than  one,  in  equal  shares  as  tenants  in  common.  And 
in  case  there  should  be  no  such  children,  then  subject 
and  without  prejudice  to  the  trusts  and  provisions 

(a.)  Beported  by  J.  E.  Mobkis,  Esq.,  Barrister- 
at-Law. 


aforesaid,  the  testator  directed  that  his  trust  estate 
should,  after  the  death  of  the  survivor  of  them,  hia 
said  brother  and  niece,  and  the  failure  of  issue  of  his 
said  niece  as  aforesaid,  be  held  upon  trust,  as  to  one 
third  part  or  share  thereof,  for  certain  cousins  of  the 
testator  in  equal  shares  as  tenants  in  common ;  and 
as  to  the  remaining  two  one-third  parts  or  shares 
thereof,  upon  trust  for  the  trustees  for  the  time  being 
of  the  Oldham  Blue  Coat  School. 

The  testator  died  on  the  10th  of  December,  1877  ; 
and  at  the  time  of  his  death  his  brother,  E.  0.  Travis, 
was  his  heir-at-law  and  sole  next-of-kin. 

The  surplus  income  of  the  trust  estate  was 
accumulated  after  the  death  of  the  testator's  brother, 
E.  C.  Travis,  until  the  10th  of  December,  1898,  when 
the  period  of  twenty-one  years  from  the  date  of  the 
testator's  death  allowed  for  accumulation  by  the 
Thellusson  Act  came  to  an  end. 

The  testator's  niece,  Kate  Greatorex,  was,  at  the 
time  of  the  present  action,  fifty-four  years  of  age, 
and,  though  married,  had  never  had  any  children. 

Two  questions  having  arisen,  (1)  as  to  who  was 
entitled  to  the  surplus  income  from  the  10th  of 
December,  1898,  till  the  death  of  Kate  Greatorex, 
which  had  not  yet  occurred,  and  (2)  as  to  who  was 
entitled  on  the  true  construction  of  the  will  to  the 
accumulated  income  from  the  date  of  the  testator's 
death  till  the  10th  of  December,  1898,  Hall, 
Y.C.,  decided  (1)  that  there  was  an  intestacy  as 
to  the  surplus  from  the  10th  of  December, 
and  that  it  must  be  paid  to  the  legal  personal 
representative  of  E.  C.  Travis,  who  had  died  since  the 
death  of  the  t.^st iter ;  and  (2)  that  the  accumulated 
income  prior  to  the  10th  of  December  belonged  to  the 
persons  who  would  ultimately  be  entitled  to  the 
corpus  of  the  trust  estate. 

From  the  first  part  of  this  decision  the  trustees  of 
the  Oldham  Blue  Coat  School  now  appealed;  and 
there  was  a  cross-appeal  against  the  second  part  by 
the  legal  personal  representatives  of  the  late  E.  0. 
Travis. 

The  two  appeals  now  came  on  to  be  heard 
together. 

Leveit,  Q*G*f  and  T.  Clarkson,  for  the  appellants. — 
(1)  Mrs.  Greatorex  is  of  an  age  when  the  court  will 
assume  that  she  is  past  child-bearing  {In  re  Lowman, 
Devenish  v.  Tester,  [1895]  2  Ch.  348,  43  W.  R.  Dig. 
195  ;  In  re  Hocking,  Michtll  v.  Loe,  47  W.  R.  114  (per 
Lindley,  M.B.,  at  p.  115),  [1898]  2  Ch.  567,  at  p.  571), 
and  the  appellants,  accordingly,  are  now  entitled  to 
'^absolute,  indefeasible  interests."  That  being  so, 
the  rule  in  Saunders  v.  Vautiery  4  Beav.  115,  Cr.  &  Ph. 
240,  applies,  and  the  gift  to  the  cousins  and  the 
charity  is  accelerated.  This  principle  was  recognized 
in  Harbin  v.  Masterman,  [1894]  2  Ch.  184,  and 
Wharton  v.  Masterman,  43  W.  K.  449,  [1896]  A.  C. 
186.  Weatherall  v.  Th&rnburgh,  26  W.  R.  593.  8  Ch.  D. 
261,  and  Talbot  v.  Jevers,  23  W.  R.  741,  L.  R.  20  Eq. 
255,  are  inconsistent  with  the  decision  of  the  House  of 
Lords  in  Wharton  v.  Masterman,  and  must  now  be 
looked  on  as  overruled.  (2)  The  testator  dearly 
intended,  on  the  true  construction  of  his  will,  to  give 
the  accumulated  income  to  the  persons  who  should 
ultimately  be  entitled  to  the  corpus, 

Warrington,  Q.C.,  and  A,  C.  Maberley,  for  the 
personal  representatives  of  E.  C,  Travis. — (1)  There 
is  no  l^gal  rule  against  the  presumption  of  child- 
beariog  in  the  case  of  a  woman  of  any  age.  It  is, 
accc  rdingly,  untrue  to  say  that  the  appellants  have  . 
<(  absolute,  indefeasible  interests."  But,  anyhow, 
there  is  no  gift  to  the  cousins  or  the  charity,  hiaving 
regard  to  the  language  of  the  will,  till  the  death  of 
M^.  Greatorex.  The  case  is  therefore  governed  by 
Weatherall  v.  I'hornburgh  and  Taibot  v.  Jevers,  whioh» 
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CO  far  from  being  overruled  by  Wharton  v.  Masterman, 
are  dearly  diBtioguishable  from  it.  [They  also 
referred  to  Eyre  v.  Marsden,  2  Keen  664,  at  p.  674.] 
(2)  As  to  the  cross-appeal,  it  is  clear  that  the  testator 
intends  to  draw  a  distinction  between  his  '*  trust 
estate"  (i.e.,  the  corpus)  and  the  ''income"  of  his 
"  trust  estate."  The  ''income "  is  to  be  accumulated 
till  the  death  of  Mrs*.  Greatorex,  but  the  "  trust 
estate"  {i.e.,  the  dbrpus)  is  only  to  be  divided  among 
certain  beneficiaries  on  that  lady's  death.  There  is 
therefore  an  intestacy  as  to  the  whole  of  the  accumu- 
lations. 

Asthury^  Q.C.,  and  G.  H.  Norn'a,  for  Mrs.  Greatorex. 
— There  is  so  legal  presumption  that  Mrs.  Greatorex 
is  past  child-bearing  (In  re  Davjson,  Johnston  v.  Hill, 
37  W.  R.  51.  39  Cb.  D.  155,  at  p.  164 ;  In  re  Hocking, 
Michtll  V.  Loe,  47  W.  R.  114,  per  Chitty,  L,J.,  at 
p.  115),  and  therefore  it  is  impossible  to  say  that  the 
appellants  have  anything  more  than  contingent 
interests.  Contingent  interests  have  never  been 
accf'lerated  :  AV Donald  v.  Bryce^  2  Keen,  276. 

They  referred  also  to  Countess  of  Beciive  v.  Hodgson^ 
12  W.  E.  625,  10  H.  L.  Cas.  656. 

A,  Grant,  for  the  testator's  cousins. 

J.  A.  Tweedale,  for  the  trustees  of  the  will. 

Levett,  Q.C.,  replied. 

Cur,  adv,  vult. 

July  10.— Lord  Alverstonb,  M.E.— This  is  an 
appeal  from  the  judgment  of  the  Vice- Chancellor  of 
the  Palatine  Court  of  Lancaster,  and  the  appeal  raises 
two  questions :  the  first — rather  an  important  one—  as 
to  the  application  of  the  general  principle ;  and  the 
second,  one  of  the  construction  of  the  will  itself. 
Now,  it  is  argued  in  the  case  that  Kate  Greatorex  has 
reached  the  age  when  the  court  would  assume  that 
there  is  no  possibility  of  issue.  Under  those  circum- 
stances the  question  arises  as  to  who  are  the  persons 
entitled  to  the  income  during  the  life  of  Kate  Great- 
orex. Now,  it  is  not  denied  that  the  Act  against 
accumulations  applies,  so  that  the  direction  to 
accumulate  beyond  the  period  of  twenty- one  years 
oannot  operate.  The  first  point  that  arises  is  con- 
oemed,  accordingly,  with  the  accumulations  of  the 
income  between  the  expiration  of  the  twenty- one 
years,  which  expired  in  December,  1898,  and  the  death 
of  Kate  Greatorex,  which  has  not  yet  occurred  ;  and 
the  second  question,  raised  by  the  cross-appeal,  relates 
to  the  accumulations  prior  to  the  twenty-one  years. 
In  my  opinion  i^e  judgment  of  the  Vice-chancellor 
IB  right  upon  both  points.  He  has  decided  that  the 
charity  is  entitled  to  the  accumulations  up  to  the  end 
of  the  twenty-one  years.  He  has  decided  that  there 
is  an  intestacy,  and  that  the  next-of-kin  are  accord- 
ingly entitled  to  the  surplus  income,  from  the  time  of 
the  expiration  of  the  twenty-one  years,  during  vhe 
life  of  Mrs.  Greatorex.  Now,  the  question  may  be 
stated,  to  my  mind,  in  this  way,  has  there  been  a  gift 
to  the  charity  or  the  cousins  or  the  niece's  children  of 
all  the  accumulated  income,  or  is  there  a  period  during 
which  there  has  been  no  gift  of  that  income  ?  Has 
there  been  a  gap  in  the  time  between  the  expiration 
of  the  twenty-one  years  and  the  death  of  the 
annuitant,  Mrs.  Greatorex,  during  which  the  intention 
to  give  the  income  to  the  persons  ultimately  entitled 
does  not  take  effect  P 

I  think  the  cise  is  practically  governed  upon 
this  point  by  the  decision  of  this  court  in  Weatherall 
Thornburgh,  8  Ch.  D.  261.  The  facts,  of  course,  in 
that  case  were  not  exactly  the  same  as  here ;  but  the 
principle  is  expressed  in  a  way  better  than  I  can  ex- 
press it  by  James,  L.  J.  There  was  there  a  direction 
to  accumulate  for  too  long  a  period,  and  the  question 
was  whether  the  person  utimately  entitled  was  to  be 


treated  as  being  entitled  to  tho  accumulations  between 
the  end  of  the  period  of  twenty-one  years  and  the 
subsequent  date,  and  James,  L.J.,  at  p.  269,  said 
this :  "  He  directs  that  the  capital  and  the  accumula- 
tions shall  not  be  divided  till  the  death  of  his  wife. 
.    .    .    Who,  then,  would  be  entitled  to  that  income? 

1  am  opinion  that  Thomas  Messiter "— the  person 
who  was  in  the  position  of  the  charity  here — ^  is  not 
the  residuary  legatee  under  the  will ;  he  is  only 
residuary  cestui  que  trust  in  remainder  aiter  the  deatii 
of  the  wife  of  the  particular  fund,  and  there  is 
nothing  in  the  Thellusson  Act  to  give  the  accumula- 
tions to  him.  There  is  no  gift  of  the  surplus  income 
to  any  person  whatever  until  the  death  of  the  wife. 
The  testator  has  divided  the  enjoyment  of  his  property 
into  two  parts,  something  to  be  enjoyed  before  and 
something  to  be  enjoyed  after  the  death  of  his  wife. 
Accumulations  which  fail  under  the  Thellusson  Act 
must  be  treated  in  the  same  way  as  a  gift  which  fails 
under  the  Mortmain  Act.  It  has  never  been  held 
that  property  that  is  set  free  by  the  operation  of 
the  Mortmain  Act  will  accrue  for  the  benefit  of 
the  persons  entitled  in  remainder.  It  is  the  same 
as  if  the  testator  had  only  directed  accumula- 
tion for  twenty-one  years,  and  had  said  nothing 
as  to  the  income  after  that  time  till  the  death 
of  his  wife."  It  is  obvious  from  the  reading  of 
that  passage  that  it  exactly  represents  the 
question  raised  in  this  case,  and  answers  it  in  a  way 
which,  as  it  seems  to  me,  will  be  binding  upon  this 
court,  if  nothinff  has  subsequently  happened  to  over- 
rule that  decision.  It  was  contended,  however,  by 
Mr.  Levett  that  the  view  that  I  am  suggesting,  and 
which  is  founded  upon  that  judgment,  was  inconsistent 
with  a  case  in  the  House  of  Lords  which  is  reported 
under  various  names.  It  is  reported  in  [1895]  A.  C.  186 
under  the  name  of  Wharton  v.  Masterman,  In  the 
first  place,  I  would  point  out  that  Lord  Davey  and 
the  other  lords  who  addressed  the  House  undoubtedly 
had  not  the  least  intention  of  overruling  Weatherall 
V.  Thornhurgh,  Lord  Davey  cites  it,  indeed,  at  the 
end  of  his  judgment,  and  distinguishes  it  from  the 
case  which  was  then  before  their  lordships'  House. 
But  I  think  the  reiJ  answer  was  probably  given  by 
Mr.  Warrington  in  the  course  of  his  argument— i.e., 
ih&tm  Wharton  Y,  Masterman,  [1895]  A.  C.  186— or 
as  it  is  called  in  the  report  in  the  court  below,  [1894] 

2  Ch.  154,  Harhin  v.  Masterman — the  persons  who 
were  there  entitled  to  the  annuities  had  no  interest 
whatever  in  the  surplus  income,  and  that  therefore 
there  was  no  direction  (so  to  speak)  to  accumulate, 
except  for  the  benefit  of  the  person  who  was  to 
become  ultimately  entitled,  and  that  therefore  the 
principle  of  Saunders  v.  Vautier  applied.  There 
being  no  interest  of  the  annuitants  in  the  surplus, 
the  persons  entitled  in  remainder  became  entitled  to 
the  surplus,  and,  therefore,  the  accumulation  for 
them  being  directed  for  too  long  a  period,  they  were 
entitled  to  come  to  the  court  and  say  "  It  ought  to  be 
ours  at  the  end  of  the  twenty- one  years."  I  do  not 
think  Wharton  v.  Masterman  in  any  way  intended  to 
overrule,  or  did  in  fact  overrule,  the  case  of  Weatherall 
V.  Thornhurgh;  and  that,  just  as  in  Weatherall  v. 
Thornhurgh  the  court  cflune  to  the  conclusion  that  there 
was  no  direction  on  the  face  of  the  will  as  to  what 
was  to  be  done  with  the  income  between  the  end  of 
the  tv^enty-one  years  and  the  death  of  the  tenant  for 
life — in  o^er  words,  just  as  they  came  in  that  case  to 
the  conclusion  that  the  beneficiary  was  not  intended 
to  be  given  the  income  until  after  the  death  of  the 
wife,  so  also  in  this  case  we  are  bound  to  hold  that, 
with  regard  to  the  accumulated  income  between  the 
expiration  of  twenty-one  years  and  the  death  of  Mrs. 
Greatorex,  the  cousins  and  the  charity  are  not  entitled 
to  that  accumulation. 
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The  second  point  which  was  involved  in  Mr. 
Warrington's  cross- appeal  turned  upon  the  words 
of  the  will.  It  appears  that  in  several  parts  of  the 
will  the  testator  spoke  of  his  trust  estate;  and 
in  the  clause  by  which  he  directed  the  accumula- 
tion he  used  the  words  **the  surplas  income  of  my 
trust  estate  shall  accumulate  and  be  invested/'  Then 
he  went  back  to  the  expression  "my  trust  estate"; 
and  Mr.  Warrington  asked  us  to  come  to  the  con- 
clusion that  there  was  intended  to  be  drawn  a  dis- 
tinction between  the  *'  trust  estate  "  and  the  **  income 
of  the  trust  estate,"  and  that,  therefore,  the  desiina- 
tion  of  the  accumulations  of  that  income  during  the 
lawful  period  was  unprovided  for.  It  did  not,  it  is 
argued,  form  part  of  the  gradually  growing  trust 
estate,  but  it  must  be  taken  that  the  cousins  and 
the  charity  were  ooly  entitled  to  have  the  original 
trust  estate  without  the  accumulation.  I  think 
that  is  going  too  far.  I  do  not  say  such  a  thing 
might  not  be  expressed  in  the  will,  but  I  think 
it  woidd  require  very  clear  language  indeed  to 
express  it ;  and  I  think  that  when  we  look  at 
this  will  the  language  does  not  enable  us  to  draw 
that  distinction.  I  think  the  testator  was  intending 
to  direct  the  accumulation  of  the  income  for  the 
period  which  he  contemplated  by  the  will — viz.,  the 
lifetime  of  Mrs.  Great orex,  and  that  the  accumulations 
after  payment  of  the  annuities  were  intended  to  form 
part  of  the  trust  estate.  I  think  the  Vice-chancellor 
was  quite  right  in  giving  to  the  cousins  and  the 
trustees  of  the  charity  the  accumulations  up  to  the 
period  when  the  accumulations  are  lawful  by  the 
statute.  For  these  reasons  I  am  of  opinion  that  both 
the  appeals  should  be  dismissed. 

BiOBY,  L.J. — I  am  of  the  same  opinion.  As  to 
the  point  raised  on  the  main  appf  al,  the  moment  it 
was  stated  to  the  court  I  was  of  opiiuon,  subject,  of 
course,  to  anything  that  might  be  shown  to  the 
contrary,  that  it  had  been  already  decided  by  this 
court  in  Weatherall  v.  Thornhuryhy  and  I  am  still  of 
that  opinion  after  hearing  everything  that  can  be 
urged  against  it.  Unless,  theiefore,  the  case  of 
Weatherall  v.  Thornhurgk  can  be  treated  as  overruled, 
it  seems  to  me  that  it  binds  us  completely.  The  case 
of  Barhin  v.  Maaterman^  or,  as  it  is  called  in  the 
House  of  Lords,  Wharton  v.  Masterman,  has  been 
cited  as  inconsistent  with  the  decision  in  Weatherall 
V.  Thomhurgh.  In  my  opinion  there  is  not  the 
slightest  inconsistency ;  and  there  is  nothing  in  the 
case  of  JIarbin  v.  Maaterman  even  to  raise  the 
question  that  was  raised  and  decided  in  Weatherall  v. 
Thomhurgh,  And  even  if  there  had  been  some 
expression  of  disapproval  of  that  decision,  yet  I  do 
not  think  it  would  have  been  right  to  treat  such 
expressions,  which  would  have  been  mere  obiter  dicta, 
as  overruling  the  decision  of  the  Court  of  Appeal  in 
Weatherall  v.  Thornburgh.  But  in  fact  there  is  no 
such  thing  as  any  such  expression  of  disapproval. 
There  there  were  vested  interests  in  the  claimants — 
vested  interests  postponed  only  for  the  sake  of  the 
enjoyment  of  other  interests,  but  absolutely  vested— 
and  a  direction  that  the  income  should  accumulate. 
As  Lord  Davey  put  it,  there  was  no  effective  direction 
for  accumulation  at  all;  and  the  Thellusson  Act 
accordingly  did  not  come  in  in  any  way,  because, 
after  the  period  that  would  have  been  lawful  under 
the  Thellusson  Act,  the  gift  was  of  the  income  to 
persons  who  had  a  vested  interest — that  is  to  say, 
there  was  no  breach  of  the  Thellusson  Act  at  all ;  and 
the  persons  being  absolutely  entitled  to  the  income, 
there  was  no  rule  of  law  which  would  take  it  from 
them.    Now,  I  think  that  is  enough  for  the  first  point. 

As  to  the  second  point,  let  uq  see  how  it  stands. 
Here  we  have  a  direction  for  the  accumulation  of  the 


surplus  income  of  the  trust  estate  during  the  life  of  an 
annuitant — there  is  no  vested  interest  m  anyone— all 
the  interests  are  contingent  interests,  which  may,  or 
may  not,  take  effect.  In  law  we  have  to  treat  them 
as  contingent  to  this  day,  because  there  is  no  rule  of 
law  which  says  that  you  must  assume  that  a  lady  of  a 
certain  age  will  never  have  children,  although  the 
courts  in  administering  estates  have  sometimes  takea 
that  proposition  as  a  practical  guide.  These  interests, 
then,  whichever  of  them  take  effect,  are  merely  con- 
tingent interests — the  one  set  of  interests  being  con- 
tingent on  there  being  objects — <.c,,  children  of  Mrs. 
Greatorex ;  and  the  other  set  of  interests,  on  there  beings 
a  total  failure  of  the  first  set.  Now  I  must  ask 
myself,  What  did  the  testator  mean  by  directing 
accumulation,  and  by  not  considering  the  Thellusson 
Act  at  all  ?  Did  he  intend  to  die  intestate  as  to  that 
accumulation  P  I  quite  agree  with  the  Master  of  the 
Bolls  that  such  a  thing  may  be  proved  by  the  will, 
but  it  is  not  by  a  nice  examination  of  the  particular 
phrases  that  the  testator  has  made  use  of  in  one  part 
or  another  that  you  can  arrive  at  it.  Here^  is  a 
strong  presumption  that  he  intended  to  dispose 
of  the  accumulated  surplus  of  income  in  the  same 
manner  as  he  disposed  of  the  capital;  and 
looking  carefully  through  the  will  I  find  nothing 
at  all  that  would  induce  me  to  differ  from  that  prima 
facie  conclusion.  It  follows,  therefore,  that  when 
we  have  applied — as  we  are  bound  to  apply — the 
Thellusson  Act  to  prevent  the  accumulation  after  the 
twenty-one  years  allowed  by  the  statute,  we  are  driven 
to  the  conclusion  that  the  next-of-kin  take  these  accu- 
mulations because  the  testator  was  endeavouring  to 
form  a  fund  in  a  way  that  was  illegal,  and  failed  in  that 
attempt.  The  income,  however,  during  the  twenty- 
one  years  will  go  to  the  persons  who  ultimately  take 
the  capital  of  the  estate.  I  shrink  from  saying  that 
the  charity  or  Ihe  cousins  are  entitled  to  this  lioiited 
amount  of  income,  because,  though  in  the  oourse  of 
nature,  they  very  probably  wiU  be,  yet  at  law  we 
have  to  wait  until  the  event  takes  place  on  which 
the  contingency  is  to  be  treated  as  happening  one 
way  or  the  other.  We  cannot  say  they  are  entitled  to 
anything  at  present,  however  much  we  may  be  dis- 
posed to  think  that  they  will  be  entitled  ac  some 
future  time.  The  result  is  that  the  Vic«*-0hancellor'8 
judgment  on  both  the«e  points  is  to  be  supported, 
and  ic  will  follow  that  the  appeal  is  dismissed,  and 
that  the  cross-appeal  is  also  dismissed. 

Collins.  L.J. — I  am  of  the  same  opinion  on  the 
same  grounds. 

Appeal  and  cross-appeal  both  dismiased. 

Solicitors,  Busk  MelJor,  &  Norrts,  for  Slater^  Heelis, 
<fe  Co,^  Manchester;  Pritcharda,  Eiigh fields  &  Co,,  for 
Boote,  Edgar,  rfe  Co.,  Manchester;  Tweedale,  Sons,  <fc 
Lees,  Manchester. 


From  Q.  B.  Div.  . 

(A.  L.  Smith,  Vaughan  Williams,  |         July  6,  1900. 
and  Bomer,  L.J  J.)  j 

Matthews  and  Others  v.  Usher  and  Others,  (a.) 

Landlord  and  tenant — Mortgagor  in  poaaesaion — Breach 
of  covi'uant  by  haste — Ejectment — Judicature  Act,  1873 
(36  A  37  Vict.  c.  06),  s,  25,  sub-section  5 — Conveyanc- 
ing Act,  1881,  s,  10. 

A  mortgagor  in  possession  of  land  subject  to  a  lea^se  is 
not  entitled,  by  section  25,  sub-section  6,  of  the  Judicature 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law, 


YoL  XLI^. 


1NOT.17,1900.J 
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Court  of  Appeal. 


Act,  1873,  to  sue  for  re-entry  on  breach  of  covenants  hy 
the  lessee. 

Appeal  by  the  defendants  from  the  judgment  of 
Bidley,  J.,  at  the  trial  of  the  action  without  a  jury. 

The  action  was  brought  to  recover  possession  of 
certain  premises  upon  the  ground  that  there  had  been 
a  breach  of  ooTenant  to  repair. 

The  question  raised  in  this  case  was  whether  an 
equitable  owner  of  the  reversion  could  bring  an  action 
to  recover  possession  of  premises,  the  lease  having 
been  made  prior  to  the  passing  of  the  Conveyancing 
Act,  1881. 

On  the  10th  of  March,  1819.  Severn  g^nted  a  lease 
of  certain  premises  to  one  Everard,  for  eighty-one 
years,  subject  to  a  rental  of  £36  per  annum.  In  this 
lease  there  was  a  covenant  by  the  lessee,  his 
executors,  administrators,  and  assigns,  to  repair  the 
premises  and  keep  them  in  repair,  and  there  was  also 
a  proviso  that  on  breach  of  any  of  the  covenants 
contained  in  the  lease,  the  lessor,  his  heirs  and 
assigns,  should  have  power  to  re-enter. 

On  the  8th  of  November,  1878,  Hevem's  hhir  and 
successor,  J.  P.  Severn,  conveyed  the  premises  to 
Eastman  and  his  heirs  subject  to  the  said  lease,  and 
on  the  same  date  Eastman  mortgaged  in  fee  simple 
the  reTersiou  expectaut  on  the  determination  of  the 
lease  to  the  said  J.  P.  Severn. 

On  the  9th  of  November,  1878,  Eastman  assigned 
his  equity  of  redemption  in  Hie  said  reversion  to  one 
Sheffield. 

In  August,  1886,  Sheffield  mortgaged  his  equity  of 
redemption  in  the  said  reversion  to  GaitskdU,  and 
in  Jnly,  1887,  he  gave  a  third  mortgage  to  the 
plaintifEis,  who,  since  such  date,  received  the  rents  and 
profits. 

In  January,  1891,  an  order  of  foreclosure  was 
made  in  respect  of  Sheffield's  interest  in  the  said 
premises;  and  ultimately  the  plaintifls  became  the 
mortgagors  in  possession  and  received  the  rents  and 
profits  of  the  promises.  In  July,  1898,  the  plaintiffs 
served  notice  under  section  14  of  the  Conveyancing 
Act,  1881,  and  brought  an  action  to  recover  posses- 
sion of  the  promises,  on  the  ground  of  forfeiture  for 
breach  of  the  covenant  to  ropair  contained  in  the 
lease.  At  the  trial  the  mortgagee  was  added  as  a 
plaintiff.  The  defendants  contended  that  only  the 
legal  owner  of  the  reversion  had  a  right  to  sue. 

Bidley,  J.,  gave  judgment  for  the  plaintiffii  on  the 
ground  that  they  wero  entitled  to  sue  by  virtue  of 
sectiou  25,  sub-section  6,  of  the  Judicature  Act,  1873, 
which  provides  that  '*  a  mortgagor  entiUed  for  the 
time  being  to  the  possession  or  receipt  of  the  rents 
and  profits  of  any  land  as  to  which  no  notice  of  his 
intention  to  take  possession  or  to  enter  into  the 
receipt  of  the  rents  and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sue  for  such  possession, 
or  for  the  recovery  of  such  rents  or  profits,  or  to 
prevent  or  rocover  damages  in  respect  of  any 
trespass  or  other  wrong  rolative  thereto,  in  his  own 
name  only,  unless  the  cause  of  action  arises  upon  a 
lease  or  other  contract  made  by  him  jointly  witibi  any 
other  person.*' 

K  M,  Bray,  Q.C,  and  Brook  Little,  for  the  appellants. 
—The  original  plaintiffs  (the  mortgagors)  aro  not  en- 
titled to  possession.  Beforo  the  Judicature  Act,  1873, 
the  mortgagor  in  possession  could  not  bring  an  action 
for  ejectment,  and  section  25,  sub-section  5,  of  that 
Act  Old  not  confer  aright  on  him  to  do  so.  The  lease 
being  subsisting,  only  the  lessor  or  his  heirs  or  assigns 
are  entitled  to  sue  for  ro-entry.  By  assigns  is  meant 
legal  assigns.  The  owner  of  the  legal  estate  had 
made  no  election  to  forfeit.  It  is  true  that  the 
Conveyancing  Act,  1881  (section  10),  does  in  certain 
cases  give  the  mortgagor  in  possession  power  to  exerciBe 


the  riffbts  of  a  mortgagee,  but  that  section  does  not 
<=»xteiia  to  leases  made  beforo  that  Act  came  into  force. 
[Counsel  cited  Mwaidpal  Permanent  Investment  Build- 
ing Society  v.  Smith,  37  W.  E.  42,  22  Q.  B.  D.  70 ; 
and  Oentle  v.  Faulkner,  [1900]  2  Q.  B.  267,  48  W.  E. 
Dig.  89.]  The  fact  that  the  mortgagee  was  added  at 
the  trial  as  a  plaintiff  does  not  assist  them  because  no 
notice  had  been  given  by  him  under  the  Conveyancing 
Act. 

Dickens,  Q.G,  {H.  Tindal  Atkinson  and  W.  M. 
Spence  with  him),  for  the  respondents.— In  equity  a 
mortgagor  is  now  looked  upon  as  a  legal  owner.  By 
section  25,  sub- section  5,  of  the  Judicaturo  Act  new 
remedies  were  intended  to  be  g^iven.  The  mortgagor 
was  thereby  put  in  the  position  of  the  mortgagee 
as  long  as  he  was  allowed  to  remain  in  possession. 
He  may  sue  for  the  rents  and  profits,  and,  there- 
fore, he  is  entitled  to  sue  for  possession  if  the  lessee 
is  in  default :  Heath  v.  Pugh,  29  W.  E.  904,  6  Q  B.  D. 
345;  Fairdough  v.  Marshall,  27  W.  E.  145,  4  Ex.  D. 
37  ;  Trent  v.  Hunt,  1  W.  E.  481,  9  Ex.  D.  14. 

Bray,  Q.C,  ropUed. 

A.  L.  Smith,  L.  J.— The  point  we  have  to  decide  in 
this  case  is  a  short  one — namely,  whether  or  not  when 
the  equity  of  rodemption  of  leasehold  promises  is  in  a 
mortgagor  he  can  re-enter  for  breach  of  the  covenants 
of  the  lease.  In  this  lease  is  a  proviso  that  the  lessor, 
his  heirs  and  assigns,  may  ro -enter  on  broach  of  any 
of  the  covenants,  and  the  first  question  that  arises  is 
whether  the  mortgagor  is  an  assign  of  the  lessor.  I 
think  it  is  dear  that  he  is  not  an  assign  of  the  lessor. 
Such  an  assign  means  a  legal  assign,  and  a  mortgagor 
who  merely  owns  an  equity  of  rodemption  clearly  does 
not  come  within  that  description.  It  is  argued  that 
section  25,  sub-section  5,  of  the  Judicaturo  Act,  1873, 
gives  the  mortgagor  the  right  to  bring  ejectment  for 
forfeiture  on  breach  of  covenant.  In  my  opinion 
that  section  does  not  cover  this  case.  Beforo  the 
passing  of  that  Act,  it  is  conceded,  a  mortgagor  could 
not  have  brought  tlus  action.  Section  25,  sub- 
section 5,  enacts  that  a  mortgagor  entitled  for  the 
time  being  to  the  possession  or  receipt  of  the  ronts 
and  profits  of  any  land  as  to  which  no  notice  of  his 
intention  to  take  possession  or  to  enter  into  the 
receipt  of  the  ronts  and  profits  thereof  shall  have  been 
given  by  the  mortgagee,  may  sue  for  such  possession, 
or  for  the  recovery  of  such  rents  or  profits.  Here 
the  plaintiffs  are  not  entitled  to  possession  of  the 
land  because  the  lease  had  not  been  forfeited 
at  the  time  when  the  action  was  brought.  It 
is  said  that  they  stand  in  the  shoes  of  the 
mortgagee.  Supposing  that  is  so,  still  they  do  not 
come  within  the  section  because  the  mortgagee  had  Bot 
given  notice  at  ttie  time  the  action  was  brought  and 
theref oro  he  could  not  have  entered  into  possession 
What  the  sub-section  means  is  that  a  mortgagor  who  is 
entitled  to  possession  may  sue  for  possession,  and  that 
a  mortgagor  who  is  entitled  to  the  receipt  of  the  ronts 
and  profits  may  sue  for  such  rents  or  profits.  As  far 
as  I  know  thero  aro  no  authorities  on  ^is  sub-section. 
It  is  further  said  that  as  the  mortgagee  was  added 
as  a  plaintiff  at  the  trial  the  action  should  succeed, 
but  that  does  not  help  the  plaintifb,  because,  as  I 
have  already  stated,  the  mortgagee  had  given  no 
notice  under  the  Conveyancing  Act,  1881.  In  my 
opinion  judgment  should  be  entered  for  the  defen- 
dants. 

Vaughan  Williams,  L,J.— I  agree.  The  words  at 
the  beginning  of  section  25,  sub-section  5,  deal  with  the 
mortgagor's  rights  which  he  could  not  have  enforoed 
in  an  action  in  his  own  name  as  the  law  stood  at  the 
time  this  Act  was  passed.  That  section  now  enables 
him  to  enforce  such  rights,  but  it  was  not  intended 
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that  if  he  had  no  such  rights  he  should  enforce  them* 
In  this  case  he  has  no  right.  It  has  been  argaed 
before  us  that  not  only  is  he  entitled  to  enforce  his 
own  rights,  but  that  he  may  stand  in  the  shoes  of 
the  mortgagee  and  enforce  the  latter's  rights.  Even 
if  that  be  so,  the  mortgagee,  at  the  time  the  action 
was  brought,  not  having  elected  to  treat  the  breach 
of  covenant  as  a  forfeiture  and  not  having  given 
notice  under  the  Conveyancing  Act,  had  no  right  to 
claim  a  forfeiture ;  therefore  the  mortgagor  had  no 
such  right  either  in  himself  or  as  standing  m  the  shoes 
of  the  mortgagee. 

BoMEB,  L.J.— I  agree.  Before  recent  legislation 
a  mortgagor  in  possession  of  land  held  by  a  tenant  on 
a  lease  created  before  the  mortgage  had  certain 
equitable  rights  and  certain  legfd  rights,  such  as 
regards  restnuniog  the  tenant  from  doing  injury  to 
the  land,  and  such  as  the  right  to  receive  the  rents 
payable  by  the  tenant.  He  was  not  then,  however, 
entitled  to  say  that  he  had  the  right  to  sue  for 
possession  on  the  ground  that  he  had  the  legal 
reversion;  he  had  no  implied  authority  to  act  on 
behalf  of  the  mortgagee.  His  legal  rights  were 
extremely  limited  and  the  courts  woidd  not  have 
recognized  his  right  to  act  as  agent  for  the  mortgagee 
in  determining  leases.  In  this  respect  it  must  have 
been  shown  that  the  mortgagor  had  8X)ecial  statutory 
rights  so  to  act.  The  Judicature  Act,  1873,  has  been 
referred  to  as  giving  the  plaintifiGs  the  rights  claimed 
in  this  case.  Section  24,  sub-section  4,  only  requires 
that  the  equitable  rights  of  the  mortgagor  should  be 
enforced;  it  does  not  give  him  any  legal  rights. 
Section  25,  sub-section  5,  does  give  him  legal  rights 
which  he  did  not  possess  before,  and,  if  the  plaintiffs 
are  to  succeed  here,  they  must  show  that  they  have 
rights  under  that  sub-section.  That  section  does  not 
give  to  a  mortgagor  any  right  of  re-entry  or  of 
forfeiture  which  he  did  not  have  before.  The 
mortgagee  alone  could  elect  to  re-enter  for  a  forfeiture. 
The  mortgagee  here,  however,  never  has  elected  to  do  so 
or  to  forfeit  the  lease.  There  had  been  no  forfeiture, 
the  lease  was  a  subsisting  one.  The  mortgagor, 
therefore,  is  estopped  from  saying  that  he  is  entitled 
to  possession  of  the  land  or  to  sue  for  possession. 

Appeal  allowed. 

Solicitors,  Peacock  &  Ooddard ;  G.  F.  Hudson, 
Matthews,  &  Oo* 


May  30, 1900. 


Prom  Chan.  Div.  "J 

(Webster,  M.E.,  and  Rigby  ' 

and  Collins,  L.JJ.)         ) 

Cobitwall  v.  Henson.  (a.) 
Vendor   and   purchaser  —  Payment    by   instalments  — 
Repudiation  of  contract — Damages. 

The  iilaintiff  was  the  purchaser  and  the  defendant  the 
vendor,  under  a  written  agreement,  of  certain  land  f<yr 
£160,  payable  by  quarterly  instalments  of  £9  4«.  Sd. 
The  plaintiff  paid  all  the  instalments  except  the  last,  but 
made  default  in  paying  this,  and  left  the  neighbourhood. 
The  defendant  then  took  possession  of  the  land  and  let  it 
to  a  tenant.  More  tJian  two  years  after  the  last  instal- 
ment had  become  due,  the  plaintiff  wrote  to  the  defendant 
that  he  was  prepared  to  make  the  final  instalment  and 
settlement  of  the  ground  purchased. 

Held,  that,  though  the  plaintiff  could  not,  by  reason  of 
his  delay,  obtain  specific  performance,  his  conduct  did 
not  amount  to  an  abandanrnent  or  repudiation  on  his 

(a.)  Reported  by  J.  I.  Stibliko,  Esq.,  Barrister- 
at-Law. 


part;  and  theit  the  defendant,   having  dealt  with   the 
property  in  a  vmy  he  was  not  entitled  to,  was  liable  in 
domages. 
Derision  of  Cozens-Hardy,  J.  (48  W.  R.  42),  reversecL 

This  was  an  appeal  from  a  decision  of  Cozeas- 
Hardy,  J.  (reported  48  W.  B.  42). 

The  facts  may  be  shortly  stated  as  follow : 

By  an  agreement  in  writing  dated  the  11th  of 
August,  1892,  the  plaintiff  agreed  to  buy  from  the 
defendant  5^  acres  of  land  at  Pitsea,  Essex,  for  £150. 

Clause  2  was  as  follows:  ''The  purchaser  has 
already  paid  to  the  vendor  the  sum  of  £40  on  aoconnt 
of  the  said  purchase- money  of  £150,  and  will  pay  the 
balance  by  equal  quarterly  instslments  of  £9  3s.  4d. 
each  on  the  29th  day  of  September,  the  25th  day  of 
December,  the  2dth  oaj  of  March,  and  the  24th  day  of 
June  in  every  year,  the  first  of  such  quarterly  pay- 
ments to  be  made  on  the  25th  day  of  December,  1892. 
The  purchaser  will  also  pay  to  the  vendor  with  eaoh 
such  quarterly  payment  on  account  of  principal  sadh 
a  further  sum  as  shall  be  equivalent  to  mterest  at  the 
rate  of  3  per  cent,  per  annum  on  the  amount  of 
principal  remaining  unpaid  for  the  quarter  then  past, 
but  if  the  purchaser  shall  make  default  in  payment  of 
any  such  instalments  of  principal  or  interest  or  any 
part  thereof  for  thirty  days  after  the  same  shall  have 
become  due  the  whole  of  tiie  unpaid  instalments  of  the 
said  purchase-money  with  the  interest  thereon  shall 
become  immediately  due  and  payable."  The  following 
words  were  added  to  this  clause :  ''  I  agree  to  grant  a 
further  extension  on  application  of  the  purchaser  at 
an  increase  of  interest  as  shall  be  determined  by  both 
parties.*' 

By  clause  6  the  purchaser  was  to  make  and  maintain 
certain  boundary  fences  and  also  to  complete  and 
repair  a  certain  part  of  a  road  abutting  on  the  land. 

By  clause  8  the  vendor,  in  the  event  of  default 
being  made  for  thirty  days  in  payment  of  the  whole 
of  the  unpaid  instalment  with  interest,  was  to  be  at 
liberty  to  resell  and  retain  out  of  the  proceeds  of  sale 
unpaid  instalments  with  interest,  and  the  net  balance 
of  the  proceeds  was  to  be  paid  by  the  vendor  to  the 
purchaser. 

The  plaintiff  took  possession  of  the  land  and  paid 
the  instalments  of  purchase-money  with  interest 
down  to  and  including  the  instalment  due  on  the 
24th  of  June,  1895,  which  was  paid  with  interest  on 
the  27th  of  August,  1895.  This  left  only  one  instal- 
ment due  from  the  plaintiff  to  the  defendant. 

About  October,  1896,  the  plaintiff,  who  had  been 
called  on  several  times  to  pay  the  remaining 
instalment,  disappeared,  and  inquiries  at  his  former 
addresses  and  from  his  relations  led  to  no  result. 

Letters  addressed  by  the  defendant  to  him  were 
returned  through  the  Dead  Letter  Office. 

The  land  be<»me  derelict  and  rates  and  tithe  were 
impaid.  The  land  was  not  worth  the  amount  actually 
paid  by  the  plaintiff. 

The  defendant  under  these  circumstances  took 
possession  of  the  property  and  advertised  it  for  sale. 

Not  being  able  to  effect  a  sale  he  let  the  property 
to  a  Mr.  Bums  with  an  option  to  purchase  at  any 
time  during  his  lease. 

Bums  erected  a  house  on  the  land  and  was  in 
possession  at  the  time  of  the  trial. 

On  the  13th  of  June,  1898,  the  plaintiff  wrote  to 
the  defendant  that  he  was  prepared  to  "  make  the 
final  instalment  and  settlement  of  the  ground 
purchased." 

Correspondence  took  place,  and  on  the  13th  of 
Jvlj,  1898,  the  plaint^  coounenced  the  present 
action,  claiming  specific  performance  of  the  agree- 
ment of  August,  1892,  ana  damages  instead  of  or  in 
addition  to  spedflc  performance* 
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CtoTJBT  OF  APPSAIi. 


COBWWAIX  V.  Hewsow. 


COUBT  OF  AFPBAL. 


Ooaens-Hsrdy,  J.,  held  that  the  pluntiff  had  in 
fact  abandoned  the  land  and  repudiated  the  oontraot ; 
and,  farther,  that  the  plaintiff  having  made  such  a 
default  as  precluded  him  from  demandmg  the  transfer 
of  the  properly,  the  defendant  was  justified  in 
treatinj^  this  as  an  abandonment,  and  in  acting 
thenceforward  as  the  true  owner,  both  at  law  and  in 
equity,  of  the  property ;  and  the  plaintiff  having  him- 
self repudiated  the  contract  after  having  possession 
of  the  property  under  the  contract,  and  there  being 
no  circumstances  from  which  the  court  could  imply  a 
promise  by  the  defendant  to  repay  the  money  paid  by 
the  plaintiff,  neither  the  claim  for  damages  nor  that 
for  repayment  could  be  sustained.  He  accordingly 
diamissf  d  the  action. 

The  plaintiff  appealed. 

Aathuri/,  Q.C.,  and  H»  Ofeenwood,  for  the  appellant, 
referred  to  Howe  v.  Smith,  32  W.  R.  802,  27  Ch.  D. 
89 ;  Whtncup  v.  Hughes,  19  W.  B.  439,  L.  R.  6  C.  P. 
78 ;  Dinn  v.  Orant,  5  De  G.  &  Saa.  451 ;  Morgan  v. 
Shaw,  2  Mer.  138  ;  Palmer  v.  Temple,  9  A.  &  E.  508 ; 
Rose  V.  Watson,  12  W.  R.  685,  10  H.  L.  Oas.  672. 

Frederick  Thompson,  for  the  respondent,  referred  to 
Hunt  V.  Silk,  5  East  449 ;  Ex  parte  Barrtll,  In  re  Farnell, 
23  W,  R.  846,  L.  R.  10  Ch.  App.  612  ;  Hoive  v.  Smith. 

Atthury,  Q.C.,  replied. 

Webster,  M.R.— Cozens-Hardy,  J.,  has  arrived  at 
tV>e  conclusion  of  fact  that  in  October,  1896,  the  plain- 
tiff had  shown  by  his  conduct  that  he  had  repudiated 
the  contract,  and  that  the  defendant  was  justified  in 
treating  this  as  an  abandonment  by  the  plaintiff  of 
his  rights  under  the  contract  and  in  acting  thence- 
forward as  the  true  owner  of  the  property  both  at 
law  and  in  equity.  If  I  could  concur  in  that  con- 
clusion of  fact,  I  should  think  that  the  learned  judge 
was  right  in  dismissing  the  action.  But  with  the 
greatest  respect  to  him  I  cannot  arrive  at  that  con- 
dusion.  [His  lordship  stated  the  provisions  of  the 
contract,  and  continued :] 

It  is  said  on  behalf  of  the  respondent  that  the 
remedy  provided  by  clause  8  of  the  contract  is  an 
entirely  optional  one  in  favour  of  the  vendor,  and  that 
he  retained  all  the  rights  which  a  vendor  usually  has 
independently  of  that  clause.  It  is  not,  I  think, 
necessary  to  decide  whether  that  contention  is  well 
fonndid,  for  in  the  view  which  I  take  of  the  facts  the 
vendor  was  not  justified  in  treating  the  purchaser  as 
having  abandoned  his  contract.  I  think  it  is  plain 
that  the  vendor  never  brought  to  the  mind  of  the 
purchaser,  so  long  as  they  were  in  communication 
with  each  other,  that  if  he  did  not  pay  the  last 
instalment  the  vendor  would  treat  the  contract  as 
abandoned.  [His  lordship  referred  to  the  correspon- 
dence, and  continued :] 

I  cannot  find  any  intention  on  the  part  of  the 
plaintiff  to  abandon  the  contract,  or  that  any  sufficient 
notice  was  given  to  him  by  the  vendor  that,  if  the 
last  instalment  was  not  paid  within  a  specified  time, 
the  contract  must  be  considered  as  at  an  end.  I  will 
not  say  that  if  the  contract  had  been  thus  determined 
the  vendor's  only  remedy  would  have  been  under 
danse  8,  though  I  think  that  clause  8  was  intended 
to  operate  in  such  a  state  of  ciroumstances. 

It  is  not  necessary  to  deal  with  the  question  whether 
the  plaintiff  is  entitled  to  a  return  of  the  instalments 
which  he  has  paid,  because  he  has  not  insisted  upon 
that  rehef ;  but  I  feel  very  great  doubt  whether  the 
doctrine  of  Howe  v.  Smith  would  apply  to  a  case  in 
which  the  purchase- money  was  to  be  paid  in  instal- 
ments. In  my  opinion  the  defendant  has  dealt  with 
the  property  in  a  way  in  which  he  was  not  justified 
in  doing,  and  he  is  liable  to  the  plaintiff  in  damages. 
We  have  been  asked  to  assess  the  damages,  and  I 


think  substantial  justice  will  be  done  by  awarding 
£125  to  the  plaintiff. 

RiOBY,  L.J.— I  agree  with  the  Master  of  the  Rolls 
as  to  the  amount  of  the  damages.  Considering  that 
the  oontraot  was  for  the  payment  of  the  purchase- 
money  in  a  number  of  instalments  spread  over  a  long 
period,  that  all  the  instalments  but  one  were  paid, 
and  that  the  purchaser  had  possession  of  the  property 
and  was  treated  as  the  owner,  I  think  that  he  had 
reasonable  ground  for  believing  that,  notwithstand- 
ing the  non-payment  of  the  last  instalment,  he  was 
still  to  be  treated  as  the  owner  of  the  property. 
Then,  it  is  true,  the  plaintiff  left  the  neighbourhood 
and  was  not  to  be  found;  but  I  do  not  think  he 
intended  to  abandon  this  piece  of  land.  He  may 
have  intended  to  take  more  than  a  reasonable  time  in 
paying  the  last  instalment,  and  he  did  in  fact  take  so 
long  a  time  as  to  disentitle  him  to  specific  perfonn- 
ance  of  the  contract.  There  are,  no  doubt,  cases  in 
which,  whatever  the  intention  of  a  purchaser  may 
have  been,  the  law  will  treat  his  contract  as  put  an 
end  to  by  reason  of  his  delay.  But  I  do  not  think 
that  is  so  in  the  present  case.  And  I  think  it  is  clear 
that  the  vendor  had  no  idea  of  treating  the  contract 
as  having  been  repudiated  by  the  purchaser.  Whether 
clause  8  of  the  contract  merely  gave  an  option  to  the 
vendor,  or  whether  it  pointed  out  his  only  remedy  in 
case  of  the  purchaser's  default,  it  is  unnecessary  to 
decide,  but  I  am  not  satisfied  that  both  parties  or 
either  of  them  intended  to  repudiate  the  contract. 

Collins,  L.J.— I  am  of  the  same  opinion.  It 
seems  to  me  that  the  defendant's  case  must  rest 
wholly  on  this  foimdation — that  he  was  entitled  to 
treat  the  acts  of  the  plaintiff  as  amounting  to  a 
complete  repudiation  of  all  his  rights  and  obligations 
under  the  contract.  If  the  defendant  cannot  establish 
that,  he  must  fail  in  his  defence  to  the  action.  The 
law  is  clear  that  the  breach  of  one  stipulation  in  a 
contract  does  not  of  itself  amount  to  an  entire  repudia- 
tion of  the  contract.  Whatever  doubt  as  to  this  may 
have  arisen  from  a  comparison  of  such  cases  as 
Withers  v.  Reynolds,  2  B.  &  Ad.  882 ;  Hoare  v.  Eennie, 
8  W.  R.  80,  6  H.  &  N.  19 ;  and  ttonck  v.  Mailer,  29 
W.  R.  830,  7  Q.  B.  D.  92,  with  Simpson  v.  Crippin, 
21  W.  R.  141,  L.  R.  8  Q.  B.  14,  and  Franklin  v. 
Miller,  4  A.  &  B.  599,  has  been  set  at  rest  by 
Mersey  Steel  and  Iron  Co,  v.  Nayhr,  lienzon,  &  Co., 
32  W.  R.  989.  9  App.  Cas.  434.  The  question  was 
fully  considered  by  the  House  of  Lords  in  the 
latter  case,  and  the  law  is  now  clear  that  the  breach 
of  one  stipulation  does  not  necessarily  carry  with 
it  even  an  implication  of  an  intention  to  repudiate 
the  whole  contract.  It  may  do  so  if  the  circum- 
stances lead  to  such  an  inference ;  but  the  further 
the  parties  have  proceeded  in  the  performance  of  the 
contract  the  less  easy  is  it  from  a  breach  of  one 
stipulation  by  one  party  to  infer  an  intention  to 
declare  his  incapacity  to  perform  the  contract,  or  nob 
to  carry  it  out.  In  the  present  case  tht?  contract  was 
performed  by  the  purchaser  with  the  exception  of  the 
payment  of  the  last  instalment  of  the  purchase- money. 
There  was  no  express  declaration  of  his  incapacity  to 
make  that  payment,  and  the  correspondence  shows 
it  was  not  likely  the  defendant  would  insist  on 
immediate  payment.  The  inference  that  under  those 
circumstances  the  non-payment  of  an  instalment  of 
£9  38.  4d.  amounted  to  a  repudiation  by  the  purchaser 
of  the  whole  contract  would  be  so  extravagant  that  I 
decline  to  draw  it.  Indeed,  if  the  contract  had 
contained  an  express  stipulation  that,  on  the  non- 
payment of  any  instalment,  the  purchaser  should 
forfeit  idl  the  instalments  which  he  had  previously 
paid,  I  think  the  court  would  have  regarded  that 
provision  as  a  penalty,  and  would  have  relieved  him 
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from  it,  as  was  done  in  In  re  Dagmham  {Thames)  Dock 
Co.,  L.  E.  8  Ch.  App.  1022,  22  W.  E.  Dig.  76. 
Indeed,  the  present  case  would  have  been  a  mudi 
stronger  one,  the  instalment  being  only  a  twelfth 
part  of  the  purchase-money.  The  defendant's  case 
would  have  been  subtuitiaUy  the  same  if  only  a 
shilling  of^  the  purchase -money  had  been  left  unpaid 
by  the  plaintiff.  In  my  opinion  the  defendant  is  not 
entitled  to  say  that  the  plaintiff  has  repudiated  the 
contract,  and  it  follows  that  the  plamtiff  is  not 
debarred  from  suing  the  defendant  for  the  non-per- 
formance of  his  stipulations,  and  he  can  obtain 
damages  for  the  breach  of  them.  I  cannot  agree 
with  the  learned  judge  that,  because  the  plaintiff  did 
not  pay  the  last  instalment  of  the  purchase-money, 
he  must  be  treated  as  having  abandoned  his  contract. 
It  is  not  necessary,  therefore,  to  consider  whether, 
even  if  the  appellant  could  be  said  to  have  declared  an 
intention  not  to  pay  the  last  instalment,  the  vendor's 
reciprocal  claim  thereon  being  nothing  short  of  what 
he  would  have  got  upon  a  complete  rescission  a&  initio 
— namely,  resumption  of  the  land  which  formed  the 
whole  consideration  arising  from  him  imder  the 
contract,  he  is  nevertheless  entitled  to  retain  the 
purchase-money ;  or  whether  in  such  a  case  the  rights 
of  the  parties  must  not  be  adjusted  upon  the  footing 
of  a  reatitutio  ad  integrvm :  see  Clough  v.  London  and 
Norih-Westem  Bailway  Co.,  20  W.  E.  189,  L.  E. 
7  Ex.  26. 

Solicitors,  Edwin,  Son,  &  Edgley ;  Fidd,  Boscoe,  & 
Co.y  for  J.  H.  Mitchell,  Worthing. 


J^tgl^  Otoutt  of  Swtitt. 


Chan.  Div.    I 
Kekewich,  J.  f 


Aug.  8,  1900. 
In  re  Ssable.  (a.) 
Settled  Land — Tenant  for  life — Remaindermen — Trust 

for  sale — Power  to  postpone — Interim  rents  and  profits 

—SetOed  Land  Act,  1882  (45  db  46  Vict,  c,  38),  s.  63. 

Wliere  real  estate  is  settled  upon  trust  for  sale,  and  to 
pay  the  income  of  the  proceeds  to  a  person  for  life,  that 
person  is  **foT  the  tims  being  beneficially  entitled  to  t?ie 
income  of  the  land  until  sale  '*  uHthin  the  meaning  of  the 
Settled  Land  Act,  1882,  s.  63,  and  is  therefore  tenant  for 
life  under  the  Act, 

The  principle  laid  down  in  In  re  Ohesterfield's 
Trusts,  32  W.  R.  361,  24  Ch.  D.  643,  does  not  apply  to 
real  estate. 

The  testator  in  this  matter  bv  his  will  dated  the 
27th  of  July,  1874,  devised  and  bequeathed  all  his 
residuary  estate  upon  trust  to  sell  and  convert  the 
same  and  invest  the  proceeds  thereof,  and  to  stand 
possessed  of  the  said  residue  and  investments  in  trust 
to  pay  the  income  thereof  to  his  wife  during  her  life, 
and  from,  and  after  her  decease  in  trust  to  pay  and 
divide  the  same  eq^ually  between  his  daughters ;  and 
he  declared  that  his  trustees  might  postpone  the  sale 
and  conversion  of  his  real  and  personal  estate  for  so 
long  as  they  should  think  fit  during  his  wife's  life. 

The  testator  died  in  October,  1895. 

This  was  &  summons  tiJcen  out  by  the  widow  under 
the  Settied  Land  Act,  1882,  s.  7,  asking  tbat  she 
might  be  authorized  to  exercise  the  powers  of  leasing 
given  to  her  by  section  63  over  the  testator's  unsold 
real  estate. 

Warmington,  Q.C.,  and  Marcy,  for  the  applicant. 


(a.)  Eeported  by  S. 


Rolt,  for  the  remaindermen. 

Kekewioh,  J.,  said  it  was  satisfactory  to  have  this 
case  threshed  out.  The  question  was  whether  the 
applicant  was  entitied  under  the  will  to  the  rents  and 
profits  of  the  imsold  real  estat<».  If  she  was  so 
entitied  she  was  tenant  for  life  within  the  meaning  of 
the  Settied  Land  Act,  and  could  exercise  the  powers 
given  by  the  Act.  It  was  argued  that  unless  there 
was  a  distinct  gift  until  conversion,  the  tenant  for  life 
was  not  entitied  to  the  rents,  and  that  there  was  no 
distinction  in  this  respect  between  real  and  personal 
estate ;  but  his  lordship  thought  this  argument  un- 
sound, as  the  distinction  runs  through  many  oases, 
and  real  and  personal  property  must  for  many 
purposes  be  considered  as  entirely  different.  The 
authorities  were  dear  that  where  there  is  a  trust  for 
conversion,  and  the  sale  is  not  impro^ly  postponed, 
the  person  entitied  to  the  income  is  entitied  to  the  rents 
until  sale.  The  Master  of  the  EoUs,  in  YaUs  v.  Yaies, 
28  Beav.  637,  9  W.  E.  Gh.  Dig.  Ill,  did  not  apparentiy 
distinguish  between  real  and  personal  estate,  but  if  so, 
that  decision  was  at  variance  with  the  other  cases,  and 
ought  not  to  be  followed.  The  case  of  Fitzgerald  v. 
Jervoise,  5  Madd.  25,  was  unsatisfactory,  and  tiie  head- 
note  inaccurate,  but  there  the  plaintiff  was  held  to  be 
entitied  as  tenant  for  life.  In  In  re  Laing,  14  W.  E. 
328,  L.  E.  1  Eq.  416,  there  was  no  argument  against 
the  condusion  arrived  at,  but  the  Yioe-Chanoellor 
would  not  have  dedded  as  he  did  without  cou-r 
sideration.  The  case  of  Casamajor  v.  Strode,  19 
Yes.  390n,  was  a  decision  on  the  very  point,  for 
although  there  is  no  more  than  a  statement  of  what 
the  decree  was,  yet  the  tenants  for  life  could  only 
have  beoi  entitled  because  they  were  tenants  for  life 
of  the  proceeds  of  sale.  His  lordship  passed  lightiy 
over  tiie  cases  before  himsdf — ^namely,  Hope  v. 
D'HidouviUe,  41 W.  E,  330,  [1893]  2  Oh.  361,  and  In  re 
Carter,  41  W.  E.  140,  but  he  did  not  think  he  could 
state  the  rule  better  than  he  had  stated  it  in  In  re 
Carter.  Further,  Lewin  on  Trusts,  p.  1161,  and  Jarman 
on  Wills,  p.  669,  are  in  accord  with  the  authorities 
dted.  If  it  had  been  necessary  to  imply  an  intention 
in  the  testator  that  the  tenant  for  life  should  have  the 
rents  there  was  some  evidence  of  such  intention,  but 
his  lordship  based  his  judgment,  not  upon  the  wording 
of  the  will,  but  on  the  general  prindple  that  where 
there  is  a  trust  for  sale  with  a  power  to  postpone 
which  has  been  exerdsed,  or  where  the  aale  hiM  with- 
out impropriety  been  postponed  the  rents  and  profits 
of  the  real  estate  until  sale  are  payable  to  the  person 
who  would  be  entitied  to  the  income  of  the  proceeds 
of  sale.  His  lordship  therefore  gave  the  power  to 
lease  asked  for  by  the  summons. 

Solidtors,  Meredith,  Roberts,  &  Mills,  for  Baker  (k  Co., 
Weston-super-Mare. 


July  18,  1900. 


Chan.  Div.       ] 
Gozens-Hardy,  J.  j 

In  re  MoNEY  Etblb. 
Money  Eyble  v.  Money  Eyble.  (a.) 

Will—Setaed  estate^Tenant  for  life— Term  of  years— 
Right  of  tenant  for  life  to  possession  —  Conditions 
-—Order. 

The  plaintiff  was  tenant  for  life  of  certain  landed 
property.  In  1868  a  part  of  the  property  had  been  devised 
to  trustees  for  a  term  of  500  years,  with  directions  to 
manage  and  receive  the  rents  amd  profits  and  apply  the 
surplus  rent  in  paying  off  two  mortgages  of  £16,000  and 


E.  WiLLLUiS,  Esq.,  Banister- 
at-Law. 


(a.)  Eeported  by  J 


H.  Dayibb,  Esq.,  BaTrister^at- 
Law. 
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High  Cottrt. 


In  re  Monby  Kyele. — In  re  Ovey. 
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HlOH  COXTRT. 


£14,000  reepecHvely,  The  mortgages  h<id  now  been 
reduced  to  £9,000  and  £8,000  respectively^  and  the 
plaintiff  applied  to  he  let  into  immediaie  possession  of  the 
estates,  and  thai  such  of  the  tiile'deeds  relating  thereto  as 
were  in  the  possession  of  t?ie  trustees  might  be  delivered 
up  to  him. 

Ordered^  that  the  plaintiff,  upon  giving  security  to  the 
satisfaction  of  the  judge  in  chambers  for  the  due  perform- 
ance of  the  undertaking  to  account  for  the  rents  and  pay 
the  surplus'rents  to  the  trustees,  be  let  into  possession  of 
the  setUed  estate,  and  that  the  trustees  deliver  up  to  him 
any  deeds  which  were  in  their  prtssession. 

In  re  BiobardBOD,  W.  N*,  1900,  p,  S,  approved. 

By  his  will  made  on  the  17th  of  March,  1868, 
William  Money  Eyrie  devised  and  bequeathed  all  his 
real  estate  in  the  counties  of  Wilts,  Hereford,  North- 
ampton, or  elsewhere,  chargeable  as  to  certain  parts 
as  therein  mentioned  to  the  uses  and  upon  the  trusts 
therein  declared,  that  was  to  say  as  to  his  real  estate 
in  Wilts,  and  as  to  certain  otiier  estates  in  the  counties 
of  Hereford  and  Northampton,  to  the  use  of  his 
brother,  the  defendant  Charles  Septimus  Money 
Kyrle  and  the  He  v.  George  Prothero,  their  executors 
and  admiiii«>trafor8,  fir  the  term  of  five  hundred  years 
from  the  day  of  his  death,  but  upon  and  for  the  trusts 
and  purposes  thereinafter  declared ;  and  as  to  all  his 
hereditaments  and  real  estate  thereinbefore  devised 
(subject  to  the  term  of  five  hundred  years)  the  testator 
aerised  the  same  to  the  use  of  his  brother  John  Ernie 
Money  Eyrie  for  his  life,  aud  after  his  death  to  the 
use  of  Audley  Walter  Washboume  Money  Eyrie  (the 
plaintiff)  for  life,  with  remainder  to  the  use  of  the  nrst 
and  other  sons  of  the  plaintiff  successively  in  tail  male. 
The  testator  then  directed  the  trustees  to  devote  a 
portion  of  the  rents  of  the  property  to  the  payment  of 
mterest  on  two  mortgages  of  £14,000  and  £16.000 
resj>ectively,  and  the  surplus  was  to  be  devoted  to 
paying  off  and  discharging  the  two  mortgages.  As 
toon  as  the  mortgages  hi^  been  paid  the  testator^s 
will  was  that  the  term  of  five  hundred  years  should 
cease  and  determine. 

The  testator  died  on  the  27th  of  August,  1868,  and 
J.  B.  Money  Eyrie  became  tenant  for  life.  He  died 
in  October,  1894,  whereupon  the  plaintiff,  A.  W.  W. 
Honey  Eyrie,  entered  into  possession  of  such  parts 
of  the  estate  as  were  not  included  in  the  term  of  five 
hundred  years. 

The  mortgages  had  been  reduced  by  £7,000  and 
£6.000  re^)ectively. 

The  plaintiff  in  his  originating  summons  asked  for, 
firrt,  a  declaration  that  he  was  tenant  for  life,  or  a 
person  having  the  powers  of  a  tenant  for  life  under 
the  Settled  Land  Acts,  1882  to  1890,  over  the  estates 
settled  by  the  will ;  secondly,  a  declaration  that  he 
was  not  precluded  from  exercising  the  powers  of  a 
tenant  for  life  by  reason  of  the  term  for  five  hundred 
years  or  by  reason  of  the  trusts  of  such  term ;  thirdly, 
a  declaration  that  the  proceeds  of  sale  of  any  land  or 
houses  sold  by  the  plaintiff  under  the  i)ower8  con- 
ferred by  the  Acts  mmht  be  applied  in  paying  off  the 
incumbrances  upon  the  estates,  and  that  when  the 
two  mortgages  of  £16,000  and  £14,000  should  have 
been  fully  discharged  the  term  of  500  years  would 
cease  and  determine;  fourthly,  that  the  applicant 
ought  be  let  into  immediate  possession  of  the  estates, 
A&a  that  such  of  the  title  deeds  relating  thereto  as 
were  in  possession  of  the  trustees  might  be  delivered 
up  to  him. 

The  defendants  did  not  oppose  the  first  thrte 
dedaiations. 

^  Northcote,  for  the  tenant  for  life. — It  was  to  the 
hiterest  of  the  estate  that  the  tenant  for  life  should 
dispossession.  The  order  as  in  In  re  Richardson, 
W.  K.,  1900,  p.  3,  might  be  made,    The  tenant  for 


life  was  willing  to  give  security  to  the  trustees  and 
pay  an  occupation  rent. 

Counsel  referred  to  the  cases  of  In  re  Wythes,  41 
W.  E.  375,  [1893]  2  Ch.  369 ;  In  re  BigoVs  SeUlement, 
42  W.  R.  170,  [1894]  1  Ch.  177. 

Eve,  Q,C.,  and  Cartmell,  for  the  trustees  of  the 
term. — The  trustees  must  be  properly  protected : 
In  re  Newen,  43  W.  E.  58,  [1894]  2  Ch.  297. 

Ashworth  James,  for  the  tenant  in  tail  in  remainder 

Cozbns-Hakdy,  J. — A  very  important  q  lestion  is 
raised  in  this  case,  but  the  case  of  In  re  Richardson, 
decided  by  Stirling,  J.,  commends  itself  in  this  con- 
nection entirely  to  my  judgment.  The  applicant  is 
tenant  for  life  but  he  is  postponed  by  means  of  the 
trusts  of  this  term,  and  under  these  trusts  he  does  not 
come  into  possession  of  a  penny  of  the  rents  and 
profits  until  these  two  mortgage  debts  have  been  paid 
(  ut  of  the  surplus  rents.  Under  these  circumstances 
he  says  :  *'  I  am  the  person  who  by  law  can  sell  this 
property ;  I  have  the  powers  of  a  tenant  for  life;  it 
cannot  be  sold  by  the  trustees  without  my  consent ; 
and  as  I  am  the  person  who  by  legislative  powers  can 
alone  deal  with  the  estate,  therefore  lam  the  proper 
person  to  have  possession  of  it,  and  it  is  right  that  I 
should  be  put  into  actual  receipt  of  the  rents  and 
profits  of  this  estate,  provided  only  that  the  persons 
interested  in  the  trusts  of  the  term  do  not  suffer  any 
loss.*'  I  think  there  is  great  common  sense  in  that  view. 
I  propose  to  follow  the  order  made  by  Stirling,  J., 
in  In  re  Richar  hon  with  one  exoeption.  The  exception 
is  that  I  shall  require  the  tenant  for  life  to  give 
security  that  he  will  account  to  the  trustees  properly 
for  the  surplus  rents  which  they  have  to  expend 
according  to  the  trusts  of  the  term.  With  this  addi- 
tion I  propose  to  fo^ow  that  order,  and  to  adopt  the 
form  set  out  in  /n  re  Wythes  and  In  re  Bagofs 
Settlement. 

Solicitors,  Trower,  Still,  Freeling,  &  Parken  ;  Routh^ 
Stacey,  &  Castle,  for  F,  H.  Phillips,  Chippenham. 


July  7,  1900. 


Chan.  Div. 
Cozens-Hardy, 

In  re  OvEY. 
OvBY  V.  OvBY.  (a.) 

Trustee  —  Investment  —  IVi/l  —  Administration  — Trust 
funds — Prohibited  investments —Lord  St.  Leonards* 
Act,  1860  (23  <fc  24  Vict.  c.  38).  s.  10. 

A  testator  directed  that  the  income  of  a  portion  of  his 
estate  was  to  be  invested  in  Consols  {and  in  no  other 
securities). 

The  court  refused  to  order  the  sale  of  the  Consoh 
and  the  reinvestment  of  the  proceeds  in  securiti  s 
authorized  by  section  11  of  Lord  St.  Leonards*  Act, 
1860. 

In  re  Wedderbum*s  Trusts,  27  W.  R.  53,  9  Ch.  D. 
112,  not  followed. 

A  testator  gave  all  his  real  and  personal  estate  to 
trustees  and  directed  *'  that  after  all  the  annuities, 
legacies,  and  bequests  are  paid  and  satisfied  that  all 
the  rest  and  remainder  of  all  the  rents  from  farms, 
dividends,  and  profits  of  all  the  rest  of  my  property 
whatsoever  shall  be  invested  in  the  3  per  cent  Con- 
solidated Bank  Annuities  (and  in  no  otiier  securities), 
and  become  part  of  the  corpus  of  my  property." 

In  1874  an  action  for  the  administration  of  the 
testator's  estate  was  commenced.  A  petition  was  now 
presented  asking  for  the  sale  of  the  Consols,  and  the 

(a.)  Eeported  by  J.  H.  Davibb,  Esq.,  Barrister- 
at-Law, 
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reinvestment    of   the  proceeds   in   other    securities 
authorized  by  Lord  St.  Leonards*  Act,  1860. 

Brinton,  for  the  petition,  relied  upon  the  decision  in 
In  re  Wedderhurn'a  Trusts,  27  W.  E.  53,  9  Ch.  D.  112. 

Cozens-Hardy,  J.,  refused  the  application  and 
declined  to  follow  the  decision  in  In  re  Wedderburns 
Trusts. 

Solicitors,  Whitehead,  Marshall,  &  Co, 


(Grantham  ^d  ChlnneU,  JJ.) }         ^^^^^  ^^'  ^^^^• 

Christie,  Manson,  &  Woods  {Appellants)  v. 
Cooper  {Respondent),  (a.) 

Trade -mark  —  Selling  goods  with  forged  trade-mark 
appliei  to  them — Reason  to  suspect  genuineness  of 
trade-mfirk  —  **  Acting  innocently**  —  Merchandize 
Marks  Act,  1887  (50  <fe  51  Vict.  c.  28),  s.  2.  sub- 
section 2. 

By  section  2,  sub-section  2,  of  the  Merchandize  Marks 
Act,  1887,  every  person  who  sells  any  goods  to  which  any 
forged  trade-mark  or  faUe  trade  description  is  applied 
shall  he  guilty  of  an  offenu  against  the  Act,  unless  he 
promts  thaty  Jiaving  taken  all  rettsonahle  precautions 
against  committing  an  offence  against  the  Act,  he  had  no 
reason  to  suspect  the  genuineness  of  the  trade-mark  or 
trade  description,  or — clause  (c) — *'  that  otherwise  he 
had  acted  innocently.** 

Held,  that  a  person  who  sells  goods  to  which  a  forged 
trad^-mark  or  false  trade  description  is  applied  may 
show  that  he  **  acted  innocently,**  and  he  exonerated 
tinder  clause  (c),  although  at  the  time  of  the  sale  he 
had  reason  to  suspect  the  genuineness  of  the  trade-mark 
or  trade  description. 

Case  stated  by  the  Metropolitan  poHce  magistrate 
at  Marlborough-street  police-court. 

A  complaint  and  information  was  preferred  by  the 
respondent  gainst  the  appellants,  Messrs.  Christie, 
Muison,  &  Woods,  for  that  they  did  on  the  11th  of 
January,  1900,  at  8,  King-street,  St.  James*,  unlaw- 
fully sell  certain  goods — to  wit,  china — to  which 
forged  trade-marks  were  applied— namely,  those  of 
the  Boyal  Porcelain  Factory  of  Saxony,  within  the 
meaning  of  the  Merchandize  Marks  Act,  1887  (50  & 
51  Yiot.  c.  28),  s.  2,  sub-section  2. 

The  magistrate  convicted  the  appellants  under 
section  2  (2)  of  an  offence  against  the  Act,  and 
imposed  a  fine  of  £10  and  ten  guineas  costs,  subject 
to  this  case.    The  facts  were  as  follow : 

The  King  of  Saxony,  of  the  Boyal  Manufactory  of 
Porcelain  of  Saxony,  at  Meissen,  in  Saxony,  is  entered 
on  the  register  of  trade-marks  as  proprietor  of  a  certain 
trade-mark  No.  1,137,  in  class  16,  "in  respect  of 
china,  porcelain,  statuary,  porcelain  plaques  or  tiles 
and  bisque  china,'*  and  such  registration  is  now  in 
force.  The  London  agents  of  the  Boyal  Factory 
at  Dresden  are  Messrs.  Oppenheim. 

On  the  9th  of  January,  1900,  and  the  following  day, 
Messrs.  Christie,  the  appellants,  exposed  to  pubHc  view 
at  their  auction  rooms  m  King-stx^t,  for  tiie  purpose 
of  sale,  certain  goods  then  advertised  to  be  sold  by 
them  on  the  11th  of  January  following.  The 
goods  which  were  the  subject  of  the  information 
were  lot  71,  and  were  described  in  the  catalogues 
circulated  by  the  appellants  as  Dresden  china,  and 
were  in  the  white  Dresden  style,  and  had  affixed  to 
them  marks  resembling  and  being  good  imitations 
of  the  trade-mark  No.  1,137  above-mentioned;  but 

(a.)  Beported  by  Sir  Shbrston  Baker,  Bart., 
Barrister-at-Law, 


the  magistrate  found  as  a  fact  that  the  goods  were 
not  genuine  Dresden  china,  and  that  the  marks  on 
them  were  forged  trade-marks  within  the  meaning^ 
of  the  Merchandize  Marks  Act,  1887. 

On  the  morning  of  the  sale  on  the  11th  of  January 
a  telegram  was  despatched  by  the  solicitors  of  Messrs. 
Oppenheim,  the  agents  of  the  Dresden  Boyal  Factory, 
at  about  9.30  a.m.,  and  was  received  by  Messrs. 
Christie  in  time  to  admit  of  a  full  examination  of  the 
goods.  The  telegram  was  as  follows:  ''BefeninR 
your  letter  12  July,  1898,  lot  71  to-day's  sale  believed 
not  genuine.    Writing.    Halse,  Teustram." 

This  letter  of  the  12th  of  July,  1898,  was  part  of  a 
correspondence  which  had  previously  taken  place 
between  Messrs.  Oppenheim's  solicitors  and  the 
appellant's  firm.  It  was  written  by  the  appellants 
to  the  respondent's  solicitors,  Messrs.  Halse  &  Co.» 
and  contained  the  following  passage : 

"  All  things  sold  by  us  are  placed  on  view  for  two 
days  preceding  the  sale  and. our  rooms  are  open  to  all, 
so  that  the  Dresden  Factory's  agents  are  at  liberty  to 
inspect  every  piece  of  china.  Though  we  are  quite 
ready  to  assist  in  stopping  forgeries,  we  cannot  under- 
take to  be  responsible  in  any  way  for  the  various 
articles  that  pass  through  our  hands. — Yours  faith- 
fully, **  Christie,  Manson,  &  Woods." 

After  the  receipt  of  the  telegram  the  goods  were 
examined  by  a  member  of  the  appellants'  firm 
specially  conversant  with  china,  and  he  informed  Mr. 
Anderson  (the  member  of  the  firm  who  was  about  to 
conduct  the  sale)  that  he  would  advise  the  lot  in 
question  being  sold  **  for  what  it  is,"  as  the  goods 
had  to  be  sold  without  reserve. 

Mr.  Anderson  thereupon  made  a  memorandum  on 
his  own  sale  catalogue  by  putting  his  pen  through 
the  word  Dresden,  and  on  lot  71  being  reached  he 
said  to  the  assembled  bidders:  *<Oar  attention  has 
been  drawn  to  this  lot,  and  we  sell  it  for  what  it  is. 
You  see  what  there  is,  what  shall  we  say  for  it  ? " 
Bidding  thereupon  proceeded,  and  the  lot  was  knocked 
down  to  the  prosecutor,  Mr.  Cooper,  for  £4  10s. 

In  his  evidence  before  the  magistrate,  Mr.  Anderson 
stated  that  the  expression  "  We  sell  this  for  what  it 
is  "  would  naturally  raise  suspicions  in  the^  minds  of 
intending  purchasers,  and  make  them  think  again 
before  biding  for  it ;  and  that  the  expression  would 
be  so  taken  and  understood  by  aU  dealers  and  persons 
in  the  habit  of  buying  at  auctions. 

The  articles  comprised  in  lot  71  were  lotted  and 
described  in  the  catalogue  by  a  person  employed  by 
the  appellants  as  an  expert  in  china,  who  at  llie  time 
he  so  described  them  believed  them  to  be  Dresden,  and 
the  marks  upon  them  to  be  genuine ;  bat  no  attempt 
was  made  at  the  hearing  to  establish  on  behalf  of  the 
appellants  that  the  goods  in  question  were^  genuine 
Dresden  china,  or  that  the  mark  was  not  in  fact  a 
forged  trade- mark. 

By  the  fifth  of  the  conditions  of  sale,  which  were 
made  part  of  the  case,  it  was  provided :  "  The  lots  to 
be  taken  away  and  paid  for,  whether  genuine  and 
authentic  or  not,  with  all  faults  and  errors  of  descrip- 
tion, at  the  buyer's  expense  and  risk,  within  two  days 
from  the  sale;  Messrs.  Christie,  Manson,  &  Woods 
not  being  responsible  for  the  correct  description, 
genuineness,  or  authenticity  of,  or  any  fault  or  defect 
in,  any  lot,  and  making  no  warranty  whatever." 

The  magistrate  found  that  the  appellants  had  sold 
goods  to  which  a  forged  trade- mark  had  been  applied; 
and  that  they  had  not  proved  to  his  satisfaction  that, 
having  taken  all  reasonable  precautions  against  com- 
mitting an  offence  against  the  Act,  they  had  no  reason 
to  suspect  the  genuineness  of  the  trade-mark.  He 
aocordinffly  hdd  that  they  had  not  '*  acted  innocently" 
under  clause  (c),  although  they  had  not  been 
guilty  of   any  mtention  to  mislead,  or  to  induce 
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penoDs  to  pnrchase  that  whioh  they  would  not  other- 
wise have  purchased. 

It  was  then  submitted  on  behalf  of  the  appellants 
that  they  were  protected  by  the  proviso  in  clause 
(c)  if  they  had  been  innocent  of  any  intention  to 
induce  a  buyer  to  purchase  something  which  he  would 
not  otherwise  have  purchased. 

The  magistrate  was  of  opinion  that  (the  object  of 
section  2,  sub-section  2,  of  the  Act  beiug  to  prevent 
the  sale  of  goods  to  which  any  forged  trade-mark  is 
applied)  the  appellants  could  not  rely  on  clause 
(c)  as  a  defence^  unless  they  had  been  innocent  of  any 
knowledge  or  reasonable  ground  of  suspicion  at  the 
time  of  sale  that  the  trade-mark  was  in  fact  forged, 
ind  that  their  state  of  mind  towards  the  purchaser 
was  immaterial  in  a  prosecution  for  this  offence. 

He  accordingly  convicted  the  appellants  of  an 
offence  under  the  Act. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  above  facts,  the  decision  of  the 
magistrate  was  correct  in  law,  and  if  not,  what 
should  be  done  in  the  premises. 

The  Merchandize  Marks  Act,  1887  (oO  &  51  Yict. 
c  28)  pr  vil»-f»:  Spc'ion  2 — *' (2)  E7eiy  person  who 
sells,  or  exposes  for,  or  has  in  his  possession  for,  sale, 
or  any  purpose  of  trade  or  manufacture,  any  goods 
or  things  to  which  any  forged  trade-mark  or  false 
trade  description  is  applied,  or  to  which  any  trade- 
mark or  mark  so  nearly  resembling  a  trade- mark 
u  to  be  calculated  to  deceive,  is  falsely  applied, 
as  the  case  may  be,  shall,  unless  he  proves — (a)  That, 
having  taken  all  reasonable  precautions  against  com- 
mitting an  offence  against  this  Act,  he  had  at  the 
lime  of  the  commission  of  the  alleged  offence  no 
reason  to  suspect  the  genuineness  of  the  trade-mark, 
mark,  or  trade  description ;  and  {h)  that  on  demand 
made  by  or  on  behalf  of  the  prosecutor  he  gave  all 
the  information  in  his  power  with  respect  to  the 
persons  from  whom  he  obtained  such  goods  or  things ; 
or  (c)  that  otherwise  he  had  acted  innocently,  be 
guilty  of  an  offence  against  this  Act." 

MouUon,  Q,C.  {Avory  with  him),  for  the  appellants. 
—The  appellants  come  within  dause  (c)  and  are 
exonerated  under  that  clause.  If  a  person  gives 
a  false  tiaie  description  and  at  the  time  of  giviug  it 
is  not  aware  that  it  is  a  false  description  or  a  forged 
trade-mark,  as  the  case  may  be,  then  he  is  acting 
innocently  within  the  meaning  of  clause  (c).  The 
appellants  in  this  case  ''acted  innocently."  They 
employed  an  expert  to  lot  these  articles,  and  they  had 
employed  him  for  many  years,  and  he  applied  to  the 
goods  the  description  in  question.  The  oiuy  warning 
the  defendants  had  was  the  receipt  of  the  telegram 
"believed  not  genuine.''  At  the  sale  the  appeUants 
did  all  any  reasonable  persons  coxdd  do,  and  they  did 
Bot  sell  the  articles  as  genuine.  They  had  been 
warned  themselves  as  to  the  genuineness,  and  in  the 
lame  way  they  warned  their  intending  purchasers. 
They  therefore  "  acted  innocently  "  with  the  meaning 
of  dause  (c)  and  are  protected. 

Iwad  DaviBy  for  the  respondent. — The  magistrate 
was  right,  in  his  finding.  He  found  as  a  fact  that  the 
goods  were  not  genuine  Dresden,  and  that  the  marks 
on  them  were  forged  trade-marks ;  he  also  found  that 
the  appellants  had  not  proved  that  they  had  no 
reason  to  sutpect  the  genuineness  of  the  trade-mark. 
He  was  therefore  right  in  holding  that  clause  (c) 
did  not  apply  as  a  defence.  Under  the  Merchandize 
Marks  Act,  1862,  it  was  necessary  for  the  prosecutor 
to  prove  that  the  seller  had  acted  fraudulently ;  under 
the  present  Act  it  is  not  so,  and  it  is  not  necessary  for 
the  prosecutor  to  prove  that  the  seller  acted  fraudu- 
lently in  selling  goods  with  a  forged  trade-mark 
applied  to  them.    Jf  it  be  proved  that  the  goods  wer'* 


sold  with  a  forged  trade-mark  or  false  trade  descrip- 
tion applied  to  them,  then  the  onus  is  ihifted  to  the 
defendant  (the  seller)  and  it  is  upon  him  to  prove 
that  he  acted  innocently.  Under  the  present  Act  the 
onus  is  not  on  the  prosecution  in  such  cases,  but 
is  on  the  defendant.  The  question  was  considered 
by  the  full  court  in  Coppen  v.  Moore,  46  W.  E.  620, 
[1898]  2  Q.  B.  306,  and  the  court  held  that  the 
onus  was  on  the  defendant,  and  that  clause  (c)  is 
confined  to  CAses  where  the  false  trade  description  is 
applied  upon  the  occasion  and  as  part  of  the  terms 
of  sale — which  is  not  this  case — but  that  clauses  (a) 
and  {h)  apply  in  such  a  case  as  this,  where  goods 
are  sold  with  a  forged  trade-mark  already  stamped 
upon  them.  Glauses  (a)  and  {h)  are  particular 
cases  of  iimocence  or  grounds  of  exoneration,  and 
one  of  these  grounds  is  that  the  seller  had  no  reason 
to  suspect  the  genuineness.  In  the  present  case 
the  very  thing  that  is  mentioned  in  clause  (a)  was 
proved  against  the  appellants,  as  it  was  proved  that 
they  had  reason  to  suspect  the  genuineness  of  the 
trade- mark.  The  appellants  therefore  cannot  rely 
upon  that  ground  under  clause  (c)  as  showing 
that  they  acted  innocently.  The  danger  in  these 
cases  is  that  the  appellants,  by  doing  what  they  did, 
however  free  from  any  suspicion  of  fraud  themselves, 
put  it  in  the  power  of  dishonest  traders  to  commit 
frauds  in  selling  these  articles.  Th<^  Act  is  aimed 
afi^ainst  that:  Wood  v.  Burgess,  38  W.  R.  331.  24 
Q.  B.  D.  162  ;  Johnston  v.  Orr  Ewing,  30  W.  R.  417, 
7  App.  Cas.  219;  8ykes  v.  Sykes,  3  B.  &  G.  541. 

Moulton,  Q,C.,  was  not  called  on  to  reply. 

Grantham,  J. — We  think  the  learned  magistrate 
came  to  a  wrong  decision.  He  tells  us  the  grounds 
on  which  he  came  to  that  decision,  that  in  hu  judg- 
ment the  words  "acted  innocently"  were  only 
intended  to  apply  to  innocence  of  all  doubt  as  to 
whether  the  article  was  genuine  or  not.  In  our 
judgment  he  was  wrong,  and  it  is  only  necessary 
to  read  the  clauses  of  section  2  to  see  that  he  was 
wrong.  Having  this  reason  for  exoneration  given  in 
clause  (a),  we  do  not  require  to  have  the  same 
reason  for  exoneration  brought  forward  again  in 
clause  (c),  because,  although  the  words  in  clause 
(c)  are  fewer,  the  scope  of  the  claiue  is  wider  than 
clause  (a).  It  is  quite  clear,  therefore,  that  the 
words  in  clause  (c),  "  that  otherwise  he  had  acted 
innocently,"  must  mean  that  he  acted  innocently 
in  some  other  way  than  that  he  had  no  reason 
to  suspect  the  genuineness  of  the  trade-mark. 
It  is  said  here  that  it  was  practically  admitted 
before  the  magistrate  that  the  trade-mark  was 
not  genuine.  That  seems  to  have  been  admitted,  as 
well  as  the  fact  that  the  appellants  had  been  told, 
and  had  told  intending  purchasers  at  the  sale,  that 
there  was  a  doubt  as  to  the  genuineness  of  the 
articles,  and  that  they  did  not  guarantee  them.  The 
appelluito  then  sold  them  for  what  they  were  wcrth 
without  any  guarantee  at  all.  The  magistrate  held 
that  that  is  not  sufficient,  and  that  the  only  innocence 
which  could  exonerate  the  appellants  is  innocence  of 
any  suspicion  as  to  the  genuineness  of  the  article.  It 
seems  to  me  that  the  Act  is  very  wisely  drawn  in  wida 
terms  in  the  first  instance  for  the  purpose  of  stopping 
false  descriptions  and  false  trade-marks.  In  this  Act 
of  1887  the  Legislature  have  altered  the  position  of  the 
vendor  from  what  it  was  under  the  Merchandize  Marks 
Act,  1862,  as  it  puts  the  vendor  in  a  worse  position  than 
he  was  in  under  the  Act  of  1862.  But,  while  it 
places  the  vendor  in  a  worse  position  and  does  not 
throw  the  onus  on  the  prosecutor  of  proviog  fraud,  it 
gives  the  vendor  the  opportunity  of  showing  that  in 
his  action  he  was  innocent.  The  word  used  in  the 
clause   (c)   is   yery  wide — that   he    "acted"  inno- 
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cently.  The  word  «* acted"  covers  either  selling, 
or  exposing  for  sale,  or  having  in  his  possession  for 
sale,  or  any  other  dealing  with  the  goods.  All  that 
the  vendors  here  have  to  show  is  that  in  their  action 
with  regard  to  this  partioalar  article  and  the  selling 
of  if.,  they  acted  innocently  and  were  not  guilty  of 
any  fraua.  They  were  told  that  there  was  a  duubt 
whether  this  was  a  genuine  trade-mark  or  not ;  they 
acted  on  that  doubt  and  said  that  although  they  were 
told  that  the  articles  were  genuine  Dresden  china, 
they  had  iheir  doubts  about  it,  and  that  they  would 
sell  it  for  what  it  was  worth.  Yet  because  they  did 
all  that,  if  the  argument  for  the  respondent  be  well 
foimded,  the  appellants  could  be  sent  to  prison,  not- 
withstanding that  they  had  acted  bond  fide,  I  think 
we  are  bound  to  say  that,  on  the  case  stated,  this  con- 
notion  was  wrong,  and  must  be  quashed. 

Channbll,  J. — I  agree  that  the  view  taken  by  the 
learned  magistrate  is  incorrect.    The  point  is,  what 
is  the  meaning  of  the  word  **  innocently  *'  P    That  is 
the  point  of  law  on  whic^  this  case  is  stated  and  upon 
which  the  magistrate  has  given  his  opinion.     The 
construction  of  this  Act  was  considered  in  the  case  of 
Coppen  V.  Moore,  and  the  interpretation  put  upon  it 
was  this :  that  whereas  in  most  criminal  cases  it  is 
necessary  for  the  prosecution  to  prove  a  mem  rea,  that 
is  not  necessary  under  this  Act.     But,  on  the  other 
hand,  this  is  not  one  of  those  cases,  where,  it  being 
the  object  of  the  Legislature  to  forbid  a  particular  act 
lioing  done  at  all,  the  statute  is  framed  in  buch  a  way 
as  to  forbid  the  doing  of  the  act  absolutely,  inde- 
pendently of  there  being  any  mens  rea  or  not,  and 
where,  consequently,  if  the  forbidden  act  is  done,  the 
person  who  has  done  it  must  be  convicted  although 
he    had    no    Tntna     rea.      Under    this     Act    there 
must    be    mens  rea   in    fact,   but    the   burden    of 
proving  it  is  shifted  and  is  not  in  accordance  with  the 
ordinary  principles  of  criminal  law.    The  prosecution 
have  not  to  prove  a  mens  rea,  but  if  the  defendant 
is   able    to   prove  the    absence   of    mens  rea    then 
he  is  to  be  acquitted.      That  was  the  construction 
put  upon  this  Act  bv  the  full  court  in  Coppen  v.  Moore, 
and  we  have  to  apply  it    It  still  leaves  us  to  consider 
what   is    the    meaning  of  ihe  words  in  dause  (c) 
«=<  acted  innocently  "  ;  so  that  the  question  really  is 
whether  the  defendant  is  able  to  prove  such  absence 
of  mens  rea  as  would,  in  a  case  where  the  burden  of 
proof  is  upon  the  prosecution,  be  for  the  prosecution 
to  prove  affirmatively.     In  this  case  the  magistrate 
was  of  opinion  that  the  appellants  could  not  rely 
upon    this    clause    as    to    innocence    unless    they 
could  show  that  they  had  been   innocent  of    any 
knowledge  on  reasonable  ground  of  suspicion  at  the 
time  of  the  sale  that  the  trade-mark  was  in  fact 
forged.    That  cannot  be  right  for  the  reason  pointed 
out   by   my   brother,    that    that    is    the    gist    of 
clause    (a),    and    that    clause    (c)     goes    on     to 
say  that    *' otherwise   he    had    acted   innocently." 
That  assumes  that  there  must  be  other  cases  besides 
absence    of     suspicion    which     may    be    innocent 
within   the   meaning   of   the  Act.      The   result    is 
that   the    defendant    may    always    set    up,    under 
clause  (c),  any  case  of  absence  of  mens  rea  which,  in 
an  ordinary  criminal  case,  it  woxdd  be  on  the  prose- 
cution to  prove.    I  think  the  magistrate  was  right  in 
holding  that  the  state  of  mind  of  the  seller  towards 
the  purchaser  was  immaterial  in  a  prosecution  for  this 
offence.     Mens  rea  must  be  applied  in  relation  to  the 
particular  offence,  and  I  think  counsel  for  the  re- 
spondent was  right  in  saying  that  innocence  in  this 
clause   meant   innocence   of   any   intention   to    in- 
fringe the  Act  of  Parliament.     That  is  the  point 
which  the  magistrate  ought  to  have  considered.    I 
think  it  is  quit^  d^ar  that  tj^ere  may  be  innoceooe  of 


an  intention  to  infringe  the  Act,  even  though  there 
may  be  suspicion  of  tiie  genuineness  of  the  trade- 
mark; and  I  think  the  Act  says  so  by  the  word 
**  otherwise,"  Therefore  I  do  not  think  the  magifl- 
trate  has  dedded  on  the  right  ground,  and  the  only 
point  on  which  there  is  some  difference  between  my 
brother  and  mysdf  is  this  :  I  have  some  doubt 
whether  we  ought  simply  to  quash  the  conviction 
or  send  the  case  back  to  the  magistrate  for  him  to 
consider  again  the  question  of  innocence,  applying 
the  right  test,  as  I  think  he  applied  the  wrong  test. 
However,  as  my  brother  thinks  it  ought  to  result  in 
the  conviction  being  quashed,  I  do  not  dissent* 
because,  having  expressed  my  view,  it  will  be 
suffident  for  future  cases.  The  result  is  that  the 
conviction  will  be  quashed. 

Convicttom,  quas?^. 

Solicitors  for  the  appellants,  Eardley  HoU,  Eulhert, 
&  ^uhbard. 

Solicitors  for  the  respondent,  Halse,  Trustram,  <fc 
Co. 


,^.^1     ^'  P'tP'u'       tt  > }  May  14,  1900. 

(Ridley  and  Bigham,  JJ.)  J  ^ 

Craig  v.  Nicholas,  (a.) 

Tolls — Turnpike  road — Exemption— Carrui^e  employed 
in  her  Majesty's  military  service— Army  Act,   1881 
(44  <fe  45  Vict.  c.  68),  s,  143. 
A  private  carriage  heUmging  to  an  officer  in  the  regvUur 

forces  is  not^  when  used  by  him  whih  on  duty,  exempted 

by  section  143  of  the  Army  Act,  1881, /rom  payment  of 

toll  in  passing  along  a  turnpike  road. 

Case  stated  by  justices  for  the  borough  of  Plymouth. 

An  information  had  been  laid  by  the  appellant 
against  the  respondent  which  alleged  that  the  respon- 
dent on  the  10  th  of  July,  1899,  unlawfully  demanded 
and  recdved  from  the  appellant,  he  being  then  an 
officer  of  her  Majesty's  regular  forces  on  duty,  a  toll 
of  4d.  for  passing  along  a  turnpike  road  known  as 
the  Embankment-road. 

At  the  hearing  the  following  facts  were  proved  or 
admitted: 

Under  a  local  Act,  43  Geo.  3,  c.  xv.  s.  33,  a  toll 
of  4d.  is  payable  at  Uie  Modbury-road  gate  on  the 
Plymouth  Embankment-road,  being  a  turnpike  road, 
in  respect  of  every  carriage  drawn  by  one  horse 
passing  through  the  same  unless  such  carriage  is 
exempt  by  statute. 

The  respondent  was  a  toll-collector  at  the  said  toll- 
gate  in  the  employment  of  the  Plymouth  Corporation, 
in  whom  the  said  Embankment-road  was  vested,  and 
who  were  entitled  to  collect  toUs  payable  under  the 
said  Act. 

The  appellant  was  a  major  in  the  Boyal  Artillery 
stationed  at  Fort  Bovisand,  about  six  miles  from 
Plymouth,  but  residing  in  Plymouth,  and  his  duties 
frequently  necessitated  his  attendance  at  the  head- 
quarters office.  Mount  Wise,  Devonport. 

On  the  10th  of  July,  1899,  he  proceeded  in  his  own 
private  carriage  from  his  residence  in  uniform  to  the 
headquarters  at  Devonport,  where  he  transacted 
official  business.  He  left  the  headquarters  office 
in  the  same  carriage,  accompanied  by  his  soldier 
servant,  who  was  not  in  uniform  but  in  plain  clothes ; 
he  then  drove  through  Plymouth  along  the  Embank- 
ment-road and  through  the  Modbury-road  toll-gate 
direct  to  Fort  Bovisand,   a  distance  of  about  nine 

(a.)  Reported  by  T.  E.  Colquhotjit  Dill,  Esq., 
Bamster-at-Iiaw, 
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miles,  in  order  to  discharge  official  dnty  at  the  said 
fort.  On  the  arrival  of  the  appelluit  at  the  toll-gate 
the  respondent  demanded  and  received  from  him  a 
toll  of  4d.  in  respect  of  the  carriage  which  the  appel- 
lant was  drivio^,  notwithstanding  that  the  appellant 
informed  him  that  be  was  on  duty,  and  claimed  to  be 
exempt  from  the  payment  of  the  toll.  The  oarriflkge 
was  the  private  property  of  the  appellant,  for  which 
he  took  ont  an  excise  licence  and  was  need  by  him 
partly  for  his  own  private  purposes  and  partly  for 
carrying  out  his  military  duties.  The  appellant  was  in 
receipt  of  allowances  from  the  Government  for  a  horse 
in  connection  with  his  dutiei  as  a  major  in  her 
Hajesiy^s  army,  but  he  was  not  in  receipt  of  or 
entitlea  to  any  allowance  from  the  Government  in 
reepeot  of  any  private  carriagpe,  and  he  would  not  have 
heea  at  liberty  to  hire  a  private  carriage  at  the  cost 
of  the  Government  to  convey  him  from  Plymouth  to 
Fort  Bovisand  for  the  purpose  of  discharging  his 
duties  at  the  said  fort. 

It  was  contended  on  the  part  of  the  appellant  that 
he  was  on  duty  while  driving  in  the  carriage  from 
Devonport  along  the  turnpike  road  and  through  the 
toll-gate  to  Fort  Bovisaud,  and  that  for  the  time 
being  the  carriage  was  a  carriage  emploved  in  her 
Maiesty's  military  service,  conveying  an  officer  of  her 
Majesty's  regular  forces  on  duty,  and  as  such  was 
exempt  from  payment  of  the  toll  by  virtue  of 
section  143  of  the  Army  Act,  1881  (44  &  45  Vict. 
c.  58). 

It  was  contended  on  the  part  of  the  respondent  that 
inasmuch  as  the  carriage  was  the  private  carriage  of 
the  appellant,  for  which  he  personally  paid  the  excise 
licence,  and  received  no  allowance  from  the  Govern- 
ment, it  coxdd  not  be  said  to  be  employed  in  her 
]^jesty*s  military  service  within  the  meaning  of 
section  143  of  the  Army  Act,  1881. 

After  hearing  the  evidence  and  the  solicitors  for 
each  of  the  parties,  and  having  referred  to  the  General 
Turnpike  Act,-  1823  (3  Geo.  4,  c.  126),  s.  32;  the 
Volunteer  Act.  1863  (26  &  27  Vict.  c.  65).  s,  45 ;  the 
Mutiny  Act,  1876  (39  &  40  Vict.  c.  8),  s.  86  (now  re- 
pealed); and  the  Army  Act,  1881  (44  &  45  Vict.  c. 
58),  s.  143;  and  the  cases  Humphrey  v.  Bethel,  14 
W.  B.  457,  L.  E.  1  C.  P.  215,  and  Binds  v.  Thring, 
41  J.  P.  265,  25  W.  B.  Dig.  291,  tbe  justices  came 
to  the  condusion  that  the  private  carriage  of  the 
appellant,  while  carrying  him  from  Mount  Wise  to 
Fort  Bovisand  was  not  exempt  from  payment  of 
toll  at  the  toll-gate,  and  could  not  be  regarded  as 
being  then  employed  in  her  Majesty's  military 
service  within  the  meaning  of  the  Army  Act,^  1881, 
the  carriage  not  having  been  requisitioned  for  military 
service  under  the  Mutiny  Act  or  otherwise  so  appro- 
priated for  her  Majesty's  military  service  as  to  come 
within  the  exemption.  They  therefore  dismissed  the 
information. 

Tbe  question  for  the  court  was  whether  the  justices 
wpre  right  in  deciding  that  under  the  circumstances 
the  appellant  was  not  exempt  from  payment  of 
any  toll  in  respect  of  the  said  carriage  by  virtue  of 
section  143  of  the  Army  Act,  1881.  That  section 
exempts  from  tolls  '*  all  officers  and  soldiers  of  her 
Mttjesty's  regular  forces  on  duty  or  on  the  march, 
and  their  horses  and  baggage  .  .  .  and  all  carriages 
and  horses  belonging  to  her  Majesty  or  employed  in 
her  military  service  when  conveying  any  such  persons 
as  above  in  this  section  mentioned." 

Yarborough  Anderson,  for  the  appellant. — **  Em- 
ployed "  in  section  143  of  the  Army  Aut,  1881,  merely 
means  used,  and  does  not  imply  a  hiring  or  employ- 
ment for  pay.  The  carriage  was  in  fact  being  used 
or  employed  in  the  manner  mentioned  in  the  section, 
and  it  was  exempt  from  toll. 


Duke,  Q,0,  {Bodilly  with  him)  for  the  respondent. — 
If  mere  use  of  a  carriage  by  an  officer  on  duty  is  suf- 
ficient to  satisfy  the  section,  the  words  descriptive  of 
the  class  of  carriages  to  which  the  exemption  applies 
would  be  unnecessary.     [He  was  stopped  ] 

BiDLBT,  J. — I  think  that  this  case  is  clear,  and  that 
the  magistrates  were  right.  The  expression  "em- 
ployed" in  section  143  of  the  Army  Act,  1881,  is  not 
used  in  a  wide  sense  which  would  include  a  carriage 
merely  used  in  the  military  service  of  the  Crown. 
Consirfering  the  other  words  of  the  section,  and  the 
fact  that  allowances  are  made  to  officers  of  the  army 
for  carriages  in  respect  of  their  military  services,  I 
think  that  the  section  must  mean  employed  by 
authority  of  those  in  command,  and  not  merely  used 
by  an  individual  officer  in  the  course  of  his  military 
service.  The  word  was  put  in  because  carriages  which 
belong  to  the  army  as  part  of  its  equipment,  and 
others  which  are  requisitioned  under  section  112  and 
cognate  sections,  ought  to  be  exempt  from  payment 
of  toll .  Besides  these  there  is  a  third  class  of  carriages 
and  horses  employed  in  military  service  for  which  no 
requisition  has  been  made,  but  in  respect  of  which  an 
allowance  is  made  by  the  Government,  and  which  are 
employed  by  an  officer  on  duty  or  on  the  march,  and 
these  also  are  exempt.  But  this  exemption  does  not 
include  carriages  used  merely  because  it  is  the  pleasure 
of  the  officer  who  is  on  dnty  to  use  them,  ana  in  my 
judgment  such  an  extension  of  the  exemption  from 
toll  was  not  contemplated  by  the  Legislature  when 
the  Act  was  passed. 

BiOHAM,  J.— I  am  entirely  of  the  same  opinion.  I 
do  not  think  that  the  facts  of  the  case  bring  the 
carriage  in  question  within  the  exemption  in  favour 
of  carriages  ''employed"  in  the  military  service  of 
the  Crown. 

Appeal  dismissed. 

Solicitor  for  the  appellant,  Solicitor  to  the  Treasury^ 
for  Watts,  Ward,  &  Anthony,  Plymouth. 

Solicitors  for  the  respondent,  Sharps,  Parker, 
Prxtchards,  Barham,  &  Law/ord,  for  SUis,  Town 
Clerk,  Plymouth. 


June  26,  1900. 


I^oujse  of  lLortyd. 

From  C.  A.J 
(England).   ( 

PowBLL  V.  Main  Collieby  Co.  (a.) 

Master  and  servant — Employers*   lidhih'ty — Accident- 
Compensation — '*  Claim  for  compensation** — Initia- 
tion of  proceedings — Workmen's   Compensation   Act, 
1897  (60  cfc  61  Vict.  c.  37),  ««.  1,  2  (1). 
The  claim  for  compensation  required  under  section  2. 
suh-section   1,   of  the  Workmen* s  Compensation  Act  to 
he  made  within  six  months  of  the  accident  causing  the 
injury t  refers  not  to  the  filing  a  request  for  arbitration 
in  the  county  courts  hut  to  the  actual  claim  made  by  the 
workman  upon  his  employer. 

Decisim  o/ Court  of  Appeal  (48  W.  B,  634,  [1900] 
2  Q:  B,  145)  reversed. 

Appeal  from  judgment  of  Court  of  Appeal  (A.  L. 
Smith  and  Collins.  L.JJ.,  Bomer,  L.J.,  dissenting), 
reported  48  W.  B.  534.  [1900]  2  Q.  B.  145. 

The  appellant  claimed  comp>ensation  for  injury 
received  in  the  course  of  his  employment,  and  sent  his 


(<i.)  Reported  by  C. 


H.  Gbafton,  Esq.,  Barrister- 
at-Law. 
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employeniy  the  respondents,  the  following  notice  of 
olaun  on  the  2nd  of  May,  1899 :  **  Notice  of  GUim. 
—To  the  Main  Golliery  Go.  (Limited),  Skewen.— 
Take  notice  that  I  daim  the  sum  of  158.  per  week, 
from  the  4th  day  of  Janaary,  1899,  until  such  date  as 
I  shall  be  able  to  resume  work,  as  compensation  for 
injuries  received  by  me  on  the  2lBt  day  of  December, 
1898,  at  your  colliery  at  Bryncoch.— (Signed)  Willdlm 
Powell.— Address,  Mount  Pleasant,  Glydadi,  E.S.O." 

In  October,  more  than  six  months  after  the  accident, 
he  filed  a  request  for  arbitration  in  the  county  court, 
and  the  counly  court  judge  awarded  him  13s.  lid.  a 
week.  The  Court  of  Appeal  overruled  this,  con- 
sidcoingthe  **  claim  for  compensation,"  referred  to  the 
initiation  of  proceedings  in  the  county  court,  and 
therefore  was  not  made  in  time. 

Section  2,  sub-section  1,  of  the  Act  is  as  follows : 
"  Proceedings  for  the  recovery  under  this  Act  of  com- 
pensation for  an  injury  shall  not  be  maintainable 
unless  notice  of  the  accident  has  been  given  as  soon 
as  practicable  after  the  happening  thereof,  and  before 
tbe^  workman  has  voluntamy  left  the  employment  in 
which  he  was  injured,  and  unless  the  claim  for  com- 
pf  nsation  with  respect  to  such  accident  has  been  made 
within  six  months  from  the  occurrence  of  the  accident 
causing  the  injury,  or,  in  case  of  death,  within  six 
months  from  the  time  of  death.  Provided  always 
that  the  want  of  or  any  defect  or  inaccuracy  in  such 
notice  shall  not  be  a  bar  to  the  maintenance  of  such 
proceedings,  if  it  is  found  in  the  proceedings  for 
settling  the  daim  that  the  employer  is  not  prejudiced 
in  bis  defence  by  the  want,  defect,  or  inaccuracy,  or 
that  such  want,  defect,  or  inaccuracy  was  occasioned 
by  mistake  or  other  reasonable  cause." 

8tr  E.  Beid,  Q.C.,  8,  T.  Evana,  and  Redwood  Davies, 
for  the  appellant. 

0.  -4.  Russell  Q,C»t  and  Anion  Bertram  {Ruegg  Q,C,, 
with  them),  for  respondents. 

The  House  took  time  for  consideration. 

Earl  of  Halsbttbt,  L.G.— The  question  in  this 
case,  though  it  lies  within  a  very  narrow  compass, 
is  one  of  verj  great  importance  with  reference  to  the 
administration  of  the  Act.  I  think  that  the  whole 
question  may  be  stated  very  shortly  by  reading,  first, 
tne  sub-section  upon  which  this  case  depends ;  and, 
secondly,  the  "notice  of  daim"  which  is  alleged  to 
have  been  given  in  pursuance  of  it.  [His  lordship 
read  the  sub-section.]  In  pursuance,  or  intended 
pursuance,  of  that  section  the  person  injured  in  this 
case  served  upon  the  employer  what  is  alleged  to  have 
been  a  "  notice  of  claim  "  ;  and  I  pause  for  a  moment 
to  say,  with  all  respect  to  Sir  Bobert  Bdd,  that 
nothing  very  much  turns  upon  the  service  or  upon 
the  person  upon  whom  it  was  served,  although  in  this 
case  there  is  no  doubt  that  it  was  served  upon  the 
person  alleged  to  be  liable.  [His  lordship  read  the 
"  notice  of  daim."]  Now  for  the  moment  I  will  com- 
pare what  the  statute  insists  upon  as  a  condition  pre- 
cedent to  the  maintenance  of  any  right  to  compensa- 
tion, and  the  thing  that  was  done  in  alleged  persuance 
of  it  The  words  are :  **  Unless  the  dum  for  com- 
pensation with  respect  to  such  acddenthas  been  made 
within  six  months."  The  written  notice  that  was 
served — I  call  it  a  "  notice,"  to  use  a  neutral  term  for 
the  moment — was  in  these  terms :  '*  I  claim  the  sum 
of  15s.  per  week,  from  the  4th  day  of  January,  1899, 
until  such  date  as  I  shall  be  able  to  resume  work." 
I  suppose  that  no  one  could  reasonably  doubt,  unless 
he  is  forced  by  some  circumstances  extrinsic  to  the 
actual  words  under  construction,  that  this  was  a 
*'  claim  for  compensation  " ;  and  it  is  not  denied  that 
it  was  made  within  the  period  limited  by  the  Act.  It 
was  also  made  by  the  person  who  was  alleged  to  have 


suffered,  and  it  was  served  upon  the  person  who  was 
alleged  to  be  liable ;  and  the  "  daim  "  so  stated  and 
described  in  the  written  paper  was  made  for  a  definite 
amount  in  respect  of  an  accident  described  by  its  date; 
and,  as  I  say,  I  should  think  that  no  person,  unless 
forced  to  give  an  artifidal  meaning  to  the  words  of 
the  section  which  I  have  read,  could  doubt  that  it  was 
a  "claim  for  compensation."  It  purports  on  the 
face  of  it  to  be  a  *'  claim  for  compensation  "  under  the 
Act.  Now  the  sole  argument,  so  far  as  I  can  under- 
stand it,  which  is  urg^  before  your  lordships  is  that 
the  "  daim  for  compensation  "  must  be  a  claim  in 
some  form  of  legal  procedure.  That  is  the  propo- 
sition. I  think  it  may  be  conceded  that,  dealing 
with  lawyers  under  the  ordinary  course  of  procedure, 
it  would  be  true  to  say  that  **  taking  proceedings  " 
generally  among  lawyers  would  be  understood  to  mean 
some  form  of  known  legal  procedure.  But  what  then  ? 
This  is  not  the  ordinary  course  of  legal  procedure.  It 
has  been  admitted  hj  all  the  learned  judges,  I  think, 
who  have  taken  a  different  view  from  that  which  I 
propose  to  place  before  your  lordships  for  acoeptaooe, 
that  the  word  ''proceedings"  is  used  in  a  sense 
different  from  that  which  would  describe  legal  pro- 
cedure ordinarily.  It  is  said  it  is  used  in  this  statute 
in  different  senses.  That  is  another  head  of  inquiry 
upon  which  I  will  say  a  word  presently,  but  I  pass  it 
bv  at  this  initial  stage  of  the  prooeediugs.  Indeed,  I 
observe  that  I  have  inadvertently  used  the  word 
"  proceediogs  "  myself,  in  a  meaning  totally  different 
from  the  ordinary  meaning  of  the  course  of  legal 
procedure.  The  argument  of  those  who  insist  upon 
the  opposite  construction  appears  to  me  to  involve  of 
necessity  two  propositions :  First,  that  you  must  find 
in  the  statute  something  to  justify  you  in  using  these 
words  in  an  artificial  aod  non-natural  sense;  or, 
secondly,  that  you  must  assume  that  when  the  Legis- 
lature used  the  phrase  *<  diim  for  compensation,"  you 
must  add  by  construction  these  words — "in  some 
form  of  legal  procedure."  I  entirely  repudiate  the 
necessity  for  doing  either  of  those  things.  I  do  not 
find  in  the  rest  of  the  statute  anything  that  can 
properly  describe  the  expression  "  daim  for  compen- 
sation" as  bt-iug  technical  in  its  application,  and 
certainly  I  am  not  goine  to  add  words  which  I  think 
in  my  own  mind  womd  be  inappropriate  to  the 
subject-matter ;  but  it  is  enough  to  say  that  there  is 
a  necessity  to  add  some  words.  Now  it  certainly 
is  a  very  familiar  rule  of  construction  that  you 
have  no  right  to  add  words  to  a  statute  unless 
the  exigency  of  the  rest  of  the  statute  which 
you  are  construing  renders  it  necessary  for  yon 
to  do  so.  Upon  that  ground  I  am  of  opinion 
that  the  judgment  of  the  court  below  was 
wrong,  and  that  the  judgment  of  the  dissenting  judge 
was  right ;  and  I  shall  presently  move  your  lordships 
that  the  judgment  of  the  county  court  judge  be 
restored. 

But  I  wish  to  say  something,  apart  from  the 
mere  words,  upon  the  whole  of  the  statute  itself. 
It  appears  to  me  that  the  statute  deliberatdy  and 
desiffnedJy  avoided  anything  like  technology.  I 
should  judge,  from  the  language  and  the  mode  in 
whidi  the  statute  has  been  enacted,  that  it  contem- 
plated what  would  be  a  horror  to  the  mind  of  a 
lawyer — namely,  that  there  should  not  be  any  lawyers 
employed  at  all,  and  that  the  man  who  was  injured 
should  be  able  to  go  himsdf  and  say,  *'  I  claim  so 
much,"  and  that  then  he  should  go  to  the  county 
court  judge  and  say,  **Now  please  to  hear  this  case, 
because  my  employer  will  not  give  me  what  I  have 
claimed."  It  appears  to  me  that  that  is  the  meaning 
and  construction  of  the  whole  statute,  that  that  is 
what  the  Legislature  intended,  and  that  is  the  reason 
why  it  avoided  any  teohnicid  phrases.    It  strikes  one 
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at  onoe  that  if  any  tbiDg  which  to  a  lawyer's  mind 
would  be  in  the  nature  of  a  technical  application  or  a 
technical     commencement    of    the    liti|cation     was 
intended,   the  Legislature  was  competent  and  had 
sufficient  knowledge  to  say  what  it  meant.     Why  is 
it  that  there  is  no  suggestion  here  of    "plaint/' 
"  suit,"  •*  writ,"  "bill,"  or  any  other  proceeaing  in 
the  form  of  claim,  such  as  is  recognized  as  a  statement 
of    claim  ?     Nothing  of  the   sort  is  to    be    found 
in   the    whole    of    the   statute,    and   even    as   to 
that  which  is  now  pointed  out  in  the  pressure   of 
the  argument  by  the  learned  counsel  on  the  other 
lide — namely,  the  application  to  a  county  court  judge 
for  a  hearing — what  is  the  meaning  of  the  word 
'*  application  "  ?     Are  the  parties  at  issue  or  not  P 
Has  any  litigation  arisen  ?    Is  there  a  "  dispute,"  in 
the  language  of  the  statute,  which  has  commenced  P 
If  so,  there  is  no  technical  phraseology  by  which  the 
initiation  of  that  dispute  is  pointed  to,  and  it  appears 
to  me  to  be  exactly  in  accordance  with  what  I  have 
•nggested  to  be  the  real  meaning  of  the  statute — that 
when  onoe  the  claim  for  compensation  has  been  made, 
and  made  upon  the  person  who  is  alleged  to  be  liable 
ia  respect  of  it,  then  the  matter  is,  either  by  agree- 
ment or  by  the  operation  of  the  statute  itself,  remitted 
to  the  arbitrator.    Then  an  argument  was  suggested 
to  your  lordships  that  there  is  no  mode  of  procedure 
here  for  a  defendant  who  wants  to  get  rid  of  the 
question  and  to  have  it  settled.     I  entirely  differ.    If 
it  is  meant  that  there  is  no  mode  actually  pointed  out 
by  the  statute,  I  agree ;  but  it  is  left  to  the  ordinary 
law  in  that  respect,  and  I  have  never  heard  yet  that 
a  defendant  cannot  apply  to  an  arbitrator  for  an 
appointment  to  have  settled  a  question  which  has 
arisen  between  himself  and  his  co-litigant.    It  has 
happened  to  me  before  now,  and  I  daresay  to  all  of 
your  lordships  who  have  sat  as  arbitrators,  that  if  a 
plaintiff  has  been  found  shilly-shallying  and  declined 
to  go  on,  an  appointment  has  been  applied  for ;  and  I 
daresay  that  it  has  happened  to  most  of  your  lordships 
in  that  event  to  give  a  peremptory  appointment  for 
each  and  such  a  day,  and  to  say  that  you  would 
go  on  in  the  absence   of   the   plaintiff   unless    he 
appeared.    Why  is  not  that  procedure  applicable  to 
this  matter  P    I  observe  that  Smith,  L.  J.,  points  out 
that  such  and  such  a  provision  was  made  for  the 
benefit  of  the  man  or  for  the  benefit  of  the  employer. 
I  absolutely  repudiate  any  obligation  to  look  at  these 
things  at  all  in  that  spirit.    We  are  not  here  consider- 
iDg  what  is  inserted  in  a  contract  for  the  benefit  of 
one  party  to  it  or  the  other,  so  that  that  party  may 
get  the  benefit  of  it.     We  are  here  considering  an 
Act  of  Parliament  which  itself  prescribes  what  is  to  be 
done,  and  I  absolutely  repudiate  any  notion  that  you 
can  by  agreement  or  anything  else,  except  so  far  as 
the  statute  itsetf  gives  power  to  agree,  qualify  the 
language  of  the  statute  itself.    The  statute  says  that 
if  you  have  a  claim  you  shall  make  that  claim  within 
six  months,  and  so  on.     Under  these  circumstances, 
it  appears  to  me,  with  great  respect  to  both  the  learned 
Lords  Jut^tices  Smith  and  Collins,  that  they  have 
allowed  themselves  to  be  swayed  by  considerations 
which  seem  to  me  to  be  outside  the  Act  of  Parliament. 
I  observe  that  Smith,  L.J.,  speaks  of  agreeing  with 
two  dtcirions  to  which  reference  has  been  made,  one 
in   Scotland   and  tbe  other  in  Ireland  {Bennett   v. 
Wordie  &  Co.,  1  F.  Ct.  of  Sees.  Cas.,  5th  Series,  855 ; 
»pd  :Marno  v.  Workman  cfe  Co.,  53  Ir.  L.  T.  Rep.  183). 
Notwithstanding  what  has  been  said,  I  entirely  agree 
with  both  those  decisions.     It  appears  to  me  that  in 
neither  the  one  case  nor  in  the  other  was  there  any 
compliance  with  that  which  undoubtedly  is  a  condition 
precedent  to  the  maintenance  of  a  claim  for  compensa- 
tion—that a  "  claim  for  compensation  with  respect  to 
Buch  accident  *'  has  been  "  made  within  six  months." 


But  why  P  Not  because  there  was  no  legal  pro- 
cedure, not  because  there  was  nothing  which 
could  technically  be  called  the  beginning  of  an 
action,  but  because  there  was  no  claim  at  all.  In 
the  Irish  case  there  was  absolutely  no  claim; 
and  in  the  Scotch  case  the  reason  for  the  decision, 
and  what  the  court  decided,  was  that  in  their  view 
there  was  no  "claim  for  compensation,"  but  not  in 
the  least  upon  the  ground  that  it  was  not  part  of  a 
legal  proceeding.  As  I  have  said,  this  is  a  very 
important  case,  but  undoubtedly  it  is  one  which  lies 
in  a  very  narrow  compass ;  and  for  the  reasons  which 
I  have  given  it  appears  to  me  that  the  judgment  of 
the  county  court  judge  ought  to  be  restored  and  this 
appeal  allowed,  and  I  move  your  lordships  aocordingly. 
Lord  Morris  aio)  Killanin.— I  am  unable  to 
concur  with  the  motion  made  by  the  Lord  Chancellor, 
as  in  my  opinion  the  ludgment  of  the  Court  of 
Appeal  shouKL  be  affirmea ;  and  I  concur  substantiallv 
in  the  reasons  given  by  Smith  and  Collins,  L.JJ. 
The  question  is  a  narrow  one — ^namely,  what  is  the 
interpretation  of  the  words  "  the  claim  for  compensa- 
tion "  in  sub-section  1  of  section  2  of  the  Workmen's 
Compensation  Act  of  1897.  The  appellant  contends 
that  the  words  are  satisfied  by  the  service  of  <<  the 
claim  for  compensation  '*  delivered  to  the  respondents 
on  the  2nd  of  May,  1899.  The  respondents  contend 
that  the  words  "  the  claim  for  compensation  "  mean 
the  initiation  of  proceedings  by  the  request  for 
arbitration  and  daim  for  compensation  filed  in  the 
county  court  of  Glamorganshire  in  October,  1899. 
While  the  Employers'  Liability  Act,  1880,  extended 
the  liability  of  employers,  yet  the  liability  was  founded 
on  the  negligence  of  the  employer,  actual  or  con- 
structive. The  liability  of  the  employer  under  the 
Workmen's  Compensation  Act,  1897,  becomes  that 
of  an  insurer  against  accident  to  the  workman.  The 
Employers*  Liability  Act  made  provision  for  the 
service  of  notice  of  the  injury  by  the  workman,  and 
limited  the  right  to  bring  an  action  to  the  period  of 
six  months  from  the  time  of  the  injury.  It  wotdd  be 
indeed  strange  that  the  Workmen's  Compensation 
Act,  which  revolutionized  the  liability  of  the  employer, 
should  not  also  impose  a  limit  for  t^ins  prooeedings, 
and  t^at  it  is  still  open  to  the  injured  workman  to 
proceed  under  the  Employers'  Liability  Act,  inde- 
pendentiy  of  the  Workmen's  Comptensation  Act. 
Section  1,  sub-section  4,  enacts,  '*  if  within  the  time 
hereafter  in  this  Act  limited  for  taking  proceedings." 
The  only  limitation  of  time  to  answer  that,  is  the  . 
expression  "  the  claim  for  compensation  "  in  section  2, 
sub-section  I,  with  its  limitation  of  six  months.  That 
section  enacts  (similarly  to  the  Employers'  Liability 
Act),  as  a  condition  precedent  to  the  maintenaooe  of 
proceedings,  that  notice  must  be  given  to  the 
employer  of  the  accident  happening,  and  further 
eijacts  that  "  the  claim  for  compensation  "  must  be 
made  within  six  months  from  the  occurrence  of  the 
acddent.  There  was  not  to  be,  and  could  not  be,  an 
action,  as  the  tribunals  were  only  a  reference  to  a 
somewhat  mythical  body  called  a  representative 
committee,  or  to  an  agreed  arbitrator,  or  to  the  county 
court  judge  as  an  arbitrator,  which  latter  was  resorted 
to  in  the  present  case  by  the  "  request  for  arbitration 
with  respect  to  the  compensation  payable,"  which  was 
lodged  on  the  2nd  of  October,  1899,  much  beyond  the 
period  from  the  date  of  the  accident.  In  my  opinion 
that  daim  for  compensation  takes  the  place  of  an 
action  under  tiie  Employers'  Liability  Act,  and 
there  must  be  some  proceedings  initiated  before 
the  expiration  of  six  months,  before  the  represen- 
tative committee,  if  such  a  body  existed,  or  before 
an  agreed  arbitrator,  or  before  the  county  court 
judge  as  an  arbitrator.  The  words  *'  the  daim 
for    compensation"    are   necessarily  substituted  for 
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the  "  action  "  Id  the  Employers*  Liability  Act,  while 
section  2,  sab-section  1,  follows  that  Act  in  requiring 
notice  of  the  accident,  though  the  limitation  of  time 
is  not  necessarily  the  same.  The  words  used  are 
"  the  daim/'  not  '*  a  claim  "  for  compensation.  Now 
if  these  words  are  satisfied  by  the  workman  merely 
serving  a  notice  on  the  employer  that  he  claims  a 
certain  amount  as  compensation,  and  he  does  not 
proceed  to  give  seisin  to  any  tribunal  of  his  claim  to 
be  disposed  of  according  to  law,  it  follows  that  it 
remains  o^n  for  any  period  of  time ;  that  the  claim 
remains  hanging  over  the  employer,  with  a  right  of 
the  workman  to  take  proceedings  against  him  to  the 
most  remote  j^eriod  of  time,  not  even  limited  by  the 
Statute  of  limitations.  That  the  employer  may 
initiate  proceedings  affainst  himself  appears  to  me  an 
unmeamng  and  futile  contention.  Again,  sub- 
sections 2,  3,  4,  and  5  of  section  2  give  elaborate 
provisions  as  to  what  the  notice  of  the  injury  is  to 
contain  and  of  the  mode  of  service  or  delivery  of  it 
to  the  employer.  There  is  no  reference  whatever  to 
what  "  the  claim  for  compensation  "  is  to  contain 
or  as  to  the  mode  of  service  or  delivery  of  it.  That 
appears  to  me  conclusive  that  "  the  claim  for 
compensation "  cannot  refer  to  any  document  to 
be  served  on  tiie  employer,  but  must  refer  to 
some  document  appealing  to  a  tribunal.  The 
Le^slature  intended  to  place  and  did  place  a 
limit  on  the  initiation  of  proceedings  under 
this  Act  before  the  tribunals,  or  some  or  one 
of  them,  provided  by  the  Act,  and  it  did  so 
in  a  way  corresponding  to  the  limit  under  the 
Employers*  Liability  Act.  I  am  of  opinion  tiiat  the 
Court  of  Appeal  rightly  interpreted  section  2,  sub- 
section 1. 

Lord  Shand.—  I  am  of  opinion  that,  as  has  been 
moved  by  the  Lord  Chancellor,  the  decision  of  the 
Court  of  Appeal  in  this  case  should  be  reversed,  and 
that  the  award  granted  by  the  arbitrator — ^that  is  to 
say,  the  county  court  judge — shoxdd  receive  effect. 
There  is  no  objection  here — ^as  it  has  been  stated  that 
there  was  in  certain  cases  which  were  cited  in  the 
argument^  which  affected  the  judgments  in  those 
oases — that  the  claim  is  defective  owing  to  a  want  of 
necessary  specification.  In  those  cases,  as  has  been 
observed  by  the  Lord  Chancellor,  there  really  was  no 
claim ;  there  was  an  attempt  to  make  a  claim,  but  it 
failed  entirely  in  not  providing  the  necessary  specifi- 
cation to  let  the  person  against  whom  the  claim  was 
made  know  what  the  claim  was.  In  this  case  the 
claim  is  specific — the  parties  are  mentioned,  the  sum 
demanded  is  mentioned,  and  the  date  of  the  accident 
is  mentioned.  It  is  therefore  quite  distinguishable 
from  either  the  Scotch  or  the  Irish  case  in  that 
respect  That  being  so,  it  is  clear,  I  think,  that  there 
is  a  complete  and  valid  statutory  claim  to  begin  with. 
That  chum  was  made  within  six  months  of  the  occur- 
rence of  the  accident,  and  I  am  of  opinion  that  though 
the  case  is  undoubtedly  one  of  difficulty,  as  we  see 
from  the  difference  of  opinion  which  has  arisen 
in  the  courts  below,  the  claim  is  sustained,  and, 
in  my  opinion,  forms  the  first  step  of  the  <<  proceed- 
ings *'  mentioned  in  section  1,  sub-section  4.  Having 
been  taken  within  six  months  of  the  accident,  it 
follows  that  the  '* proceedings'*  were  taken  within 
the  time  required  by  the  statute.  I  do  not  tlunk  it 
necessary  to  go  in  detail  into  the  reasons  upon  which 
I  rest  that  judgment,  but  I  agree  entirely  with  what 
has  been  said  by  the  Lord  Chancellor  and  by  Bomer, 
L.J.,  in  his  observations  on  the  case  in  the  Court  of 
Appeal.  I  may  say,  however,  that  it  appears  to  me 
that  the  argument  in  favour  of  holding  the  claim  to 
be  the  first  step  in  the  **  proceedings  '*  is  very  much  / 
fortified  by  what  we  find  in  the  second  schedule  to  the  j 
Act    In  the  first  clause  in  that  schedule  there  is  a  I 


provision  that  **  unless  either  party  objects  by  notice 
in  writing  sent  to  the  other  party  before  the '*  repre- 
sentative committee  having  power  to  deal  with  ques- 
tions of  this  kind  has  taken  it  up  at  all,  it  must  ba 
settled  by  arbitration.  It  appears  to  me  that  the 
claim  was  quite  sufficient  to  enable  that  committee^  to 
take  up  the  matter  and  settle  it,  even  though  no  actioii 
had  been  raised.  I  must  further  add  that  the  second 
clause  of  that  schedule  to  which  I  have  referred  seama 
to  me  also  to  fortify  the  judgment.  It  is  there  pro- 
vided that  if  either  party  objects  to  the  committe^y  or 
the  committee  ful  to  take  it  up  within  a  certain  time. 
*'the  matter  shall  be  settled  by  a  single  arbitrator 
agreed  on  by  the  parties.'*  What  is  "the  matter" 
that  is  to  be  settled  P  It  appears  to  me  thatitis  the 
matter  raised  by  the  claim.  The  schedule  does  not 
say  that  an  action  is  necessary  in  order  to  bring  this 
provision  of  the  schedule  into  operation.  I  am  of 
opinion,  therefore,  upon  the  statute,  and  taking  the 
statute  as  a  whole—  although,  as  I  have  said,  I  think 
the  question  certainly  very  far  from  being  free 
from  difficulty — that  the  claim  is  a  part  of  the 
"  proceedings  **  referred  to  in  the  section  upon  whioh 
my  noble  and  learned  friend  Lord  Morris  and  Killaain 
has  founded  his  judgment.  I  am  also  of  opinion, 
with  the  Lord  Chancellor,  that  after  a  claim  in  valid 
form  has  been  intimated  by  the  workman  to  the 
employer,  should  the.  workman  delay — it  might  be  for 
an  unreasonable  or  indefinite  time — to  initiate  arbitra- 
tion proceedings,  the  master  would  be  entitled  to  do 
so,  to  the  effect  of  demanding  that  the  claim  should 
be  dismissed  as  being  unfoimded,  although  such  a 
case  does  not  seem  to  have  been  expressly  provided 
for  by  the  rides. 

Lord  Dayey.— I  agree  in  the  motion  which  has 
been  proposed  by  my  noble  and  learned  friend  on  the 
woolsack.  I  find  the  reasons  for  my  judgment  fully 
and  clearly  stated  in  the  judgment  of  the  dissentient 
judge  in  the  Court  of  Appf*al  (Bomer,  L.  J.),  and  I  do 
not  find  that  I  can  usefully  add  an>  thing  to  that 
judgment.  I  will  therefore  take  the  liberty  of 
adopting  as  my  own  the  reasons  stated  by  that 
learned  Lord  Justice  without  troubling  your  lordships 
by  repeating  them. 

Lord'B&AMFTON.— On  the  2 1st  of  December,  1898, 
the  appellant,  in  the  course  of  his  employment  as  a 
workman  at  the  colliery  of  the  respondents,  sustained 
serious  bodily  injury  by  an  accident,  in  respect  of  which 
he  was  entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1897,  which  requires  by  section  1, 
sub-section  3,  that  the  liability  of  the  employer  to 
pay  such  compensation,  and  the  amount  or  duration 
thereof,  should,  if  not  settled  by  agreement,  be  deter- 
mined by  arbitration.  The  second  schedule  to 
the  Act  provides  that  the  arbitration  tribunal  shall 
be  either  a  committee,  representative  of  an  employer 
and  his  workman,  or  an  arbitrator  agreed  on  by  the 
parties,  or  in  the  absence  of  Buch  agreement  the 
county  court  judge.  [EQs  lordship  read  section  2, 
sub-section  1,  of  the  Act,  and  the  notice  of  accident 
and  the  notice  of  claim.]  The  giving  of  this  notice 
of  the  accident  entitled  the  respondents  to  require 
the  appellant  to  submit  himself  for  examination  to  a 
qiialified  medical  practitioner;  and  if  the  appellant 
refused  to  do  so,  proceedings  under  the  Act  would  be 
su«fpended  until  such  examiuation  took  place.  With 
the  notice  of  the  accident,  the  claim,  and  the  power 
to  examine  the  appellant  by  a  medical  practitioner, 
the  respondents  had  every  opportunity  that  could  be 
afforded  them  of  forming  an  opinion  as  to  the 
legality  and  reasonableness  of  the  daim,  and  offer- 
ing compensation  to  the  appellant,  which  offer,  if  the 
appellant  thought  fit  to  accept  it,  would  at  once  have 
terminated  the  daim  by  agreement,  and  obviated  the 
necessity  of  any  arbitration  at  all.     No  agreement, 


V01.XL1X.       [NOV. 84. 1900]        THE   WEEKLY   REPORTER. 


53 


Honss  OF  Lords. 


Powell  v.  Main  Collibby  Co. 


HoiTSB  of  Lobds. 


however,  was  come  to,  for  the  respondents  repudiated 
their  liability ;  and  thereupon  questions  arose  oetween 
the  parties  which  could  only  be  settled  by  an  arUtra- 
tion  under  the  statute.     Accordingly,  on  the  2nd  of 
October,  under  rule  8  of  the  Worlonen's  Compensation 
Rules,  the  appellant  filed  with  the  registrar  of  the 
county  court    at   Neath  a  request  for  arbitration, 
which,  aooording  to  the  same  rule,  was  entered  and 
numbered  as  a  plaint,  and  was  the  initiative  act  of 
the  proceedings  instituted  to  recover  the  compensation 
datmed.     Appended  to  that  request  were  particulars 
as  required  by  rule  9.    A  copy  of  this  request  with 
such  partigulais  was  duly  sent  by  the  registrar  of  the 
court  to  the  respondents,   with  a  notice  that  the 
judge,  as  arbitrator,  would  hear  the  case  on  the  27th 
of  that  month.    Before  that  day — ^namely,  on  the  19th 
of  October — ^the  respondents  filed  with  the  registrar 
their  answer,  aUeging  that  the  appellant's  claim  for 
compensation    was  barred,   not  having   been  made 
witlun  six  months  from  the  occurrence  of  the  accident. 
On  the  27th  of  October,  before  the  judge,  this  objec- 
tion was  urged  as  a  defence.      It  was,  however, 
oveiTuled  by  the  judge,  who  then  heard  the  case  on 
its  merits,   and  made  his  award   in  favour  of  the 
appellant.     An  appeal  was  made  to  the  Court  of 
Appeal  against  that  decision,  which  was  reversed  by 
a  majority  of  the  Lords  Justices,  whose  judgment  is 
the  subject  of  this  appeal  to  your  lordships*  House. 

1  am  of  opinion  that  this  appeal  should  be  allowed. 
There  is  no  warrant  for  even  a  suggestion  that  a  limit 
is  expressly  put  by  the  statute  upon  the  time  within 
which  arbitration  proceedings  must  be  commenced, 
unless  it  be  found  in  section  2,  sub-section  1,  of  the 
Act,  the  material  words  of  which  I  have  already 
quoted.  I  must  assume  that  the  framer  of  that  sub- 
section intended  in  it  to  express  in  that  "  ordinary 
language  "  which  he  has  in  Uie  following  sub-section 

2  enjoined  an  injured  workman  to  use  in  preparing 
his  notice  of  injury,  that  which,  reading  tiiis  sub- 
section alone  for  his  guide,  every  ordinarilv  intelli- 
gent person  would  understand  from  the  language 
emnloyed.  And  I  cannot  raise  in  my  own  mind 
a  doubt  that  any  such  person  could  from  that 
l*ogiiAgd  come  only  to  one  conclusion  —  namely, 
that  a  workman  in  giving  the  notice  of  injury 
snd  making  his  claim  for  compensation  upon  his 
employers  within  six  months,  has  fulfilled  every  obli- 
gation imposed  upon  him  by  that  sub-section.  If  it 
was  intended  that  it  should  be  interpreted  as  the 
respondents  contend,  I  can  only  say  that  more  mis- 
leading language  could  not  have  been  employed. 

But  it  is  paid  that  the  opening  words  of  section  1, 
lub-KotiQn  4,  *'  If  within  the  time  hereinafter  in  this 
Act  limited  for  taking  proceedings,"  point  to  a  Umit 
of  time  for  initiating  proceedings  for  arbitration,  and 
must  be  read  in  coniunctdon  with  section  2,  sub-sec- 
tion 1.  Even  so  reading  it,  I  do  not  think  that  they 
could  affect  the  plain  phraseology  of  that  sub-section, 
which,  in  my  opinion,  though  it  points  to  arbitration 
proceedings  by  the  words  **  proceedings  for  recovery," 
by  the  remaining  words  points  out  only  the  pre- 
liminary proceedings,  which  are  made  conditions 
precedent  to  the  right  to  call  in  aid  the  statutory 
arbitrator.  I  think  that  the  Legislature  in  the  use 
of  the  word  "proceedings*'  in  sections  1  and  2 
employed  it  in  different  senses.  In  section  1  the 
expression  is  "if  any  question  arises  in  any  pro- 
ceedings under  this  Act.*'  In  section  2  the  expres- 
sion is  "  proceedings  for  the  recovery  under  this  Act 
of  compensation.*'  Now,  bearing  in  mind  that  no 
srbltration  proceeding|8  can  be  claimed  or  taken  unless 
&  *' question'*  has  arisen  in  some  proceedings  under 
the  Act,  and  that  the  proceedings  in  whLh  such 
qoestion  must  arise  must  therefore  of  necessity  be 
before   the   arbitration  is   initiated,  and  that   the 


only  proceedings  pointed  to  by  the  Act  before 
arbitration  are  those  consisting  of  the  statutory 
notice  of  injury  and  the  claim  for  compensation, 
and  such  requisition  as  may  ensue  ther«'from  until 
an  agreement  is  hopeless — ^it  must  be  to  such 
prooeedings  that  section  1,  sub-section  3,  refers. 
"Proceedings  for  tihe  recovery  of  compensation"  are 
applicable  to  arbitration  proceedings  which  are  taken 
with  the  object  of  obtainmg  an  award  under  which 
payment  may  be  enforced,  which  in  its  effect  and 
operation  is  analogous  to  a  judgment  recovered,  and 
are  inapplicable  to  preliminary  proceedings,  which 
are  taken  only  with  a  view  to  bring  about  an  amicable 
agreement,  if  possible,  or  to  pave  the  way  to  arbitra- 
tion proceedings,  which  are  in  their  nature  of  a 
judicial  and  hostile  character.  One  may  well  inter- 
pret these  sections  to  an  injured  workman  in  popular 
language  thus :  "If  you  desire  compensation,  give 
notice  of  your  injury  as  speedily  as  you  can — and 
send  in  your  claim  within  six  months— try  to  agree 
with  your  employer— but  if  you  fail  to  do  so,  you 
may  then  enforce  your  right  to  compensation  by 
arbitration,  but  you  will  not  oe  entitled  to  an  arbitra- 
tion or  to  insist  upon  compensation  unless  you  have 
given  your  notice  and  claimed  as  the  statute  directs 
you  to  do.**  I  have  formed  this  opinion  regardless  of 
the  observations  made  in  the  Court  of  Appeal  and  iu 
this  House  as  to  the  probable  intention  of  the  Legis- 
lature to  fix  a  limit  of  time  within  which  arbitration 
proceedings  shall  be  commenced,  analogous  to  that 
fixed  under  the  Employers'  liability  Act  with  reg^ard 
to  actions.  I  am  content  to  say  that  if  such  was  the 
intention  of  the  Legislature,  it  has  not  been  expressed 
in  this  Act  of  Parliament.  I  eoually  disregard  all 
the  arguments  as  to  alleged  haraahips  which  would 
be  inflicted  upon  employers  by  admitting  the 
possibilibr  that  threatened  proceedings  may  vexa- 
tiously  be  allowed  to  hang  too  long  over  their 
heads,  and  I  may  add  that  I  am  not  satisfied  that 
employers  may  not  themselves  initiate  the  proceed- 
iuffs  by  arbitration  if  they  desire  to  do  so;  but 
this  House  is  not  called  upon  to  dedde  that 
question  to-day.  I  deal  only  with  the  matter  call- 
ing for  your  lordships*  judgment,  and  regarding  that, 
I  have  only  to  express  my  opinion  that  the  judgment 
of  r^e  Court  of  Appeal  should  be  reversed,  and  the 
awaid  of  the  county  court  judge  restored  with  costs. 

Lord  BoBEBTSON.  —  I  am  clearly  of  opinion 
that  the  appellant  is  right.  The  proceedings 
contemplated  by  the  Act  of  1897  for  the  settiement 
of  daims  are  not  primarily  judicial  proceedings ;  and 
the  error  of  the  respondents  arises  from  overlooking 
this  distinctive  characteristic  of  the  Act.  Arbitration 
may  be  required  to  decide  differences  arising  in  the 
proceedings ;  but,  if  this  occurs,  it  is  only  incidental 
to  the  proceedings,  and  is  not  contempUted  as  a 
necessary  part  of  tiiem.  When  once  this  is  realized, 
it  becomes  clear  that  the  proper  initiation  of  the  pro- 
ceedings is  not  an  appeal  to  arbitration,  but  is  exaotiy 
such  a  claim  as  that  which  was  sent  to  the  respon- 
dents. I  have  only  to  add  that  the  most  plausible 
argument  against  the  appellant — namely,  that  on  his 
theory  there  would  be  no  check  on  delay— is  not 
supported  by  the  statute.  As  soon  as  the  claim  is 
sent  to  the  employer  he  can,  if  he  disputes  it.  himself 
take  the  difference  to  arbitration  and  have  it  settled. 
The  frame  of  the  rules  cannot  possibly  take  away  this 
right  which  arises  under  the  statute. 

Judgment  of  the  Court  of  Appeal  reversed ;  judgment 
of  the  county  court  judge  restored. 

Solicitors  for  appellant.  Sharpe,  Parker,  Fritcharde, 
&  Co.,  for  Cuthberteon  &  Powtll,  Neath. 

Solicitors  for  respondents,  H.  P.  Becher,  for  W.  V. 
Simons,  Pontypridd. 
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Saffeby  v.  Mayee. 

COTJET  OF  ApFEAI.. 

(Soutt  of  ^vpeaU 

From  Q.  B.  Div.         ) 
(A.  L.  Smith,  M.R.,  and    [  Nov.  6. 

CoDina  and  Stirling,  L. JJ.)  J 

Saffery  v.  Mayee.  (a.) 

Chiming — Betting — Money  paid  in  respect  of  gaming 
contract — Money  advanced  a^  partner$hip  capital  fur 
purpose  of  betting — Oaming  Act,  1892  (65  <fc  56  Vict» 
c.  9),  a,  1. 

V.  advanced  £500  for  the  purpose  of  working  a  scheme 
invented  by  the  defend<int  for  making  money  by  backing 
horses.  The  working  of  the  scheme  was  left  to  the 
defendant,  who  undertook  to  be  responsible  for  half  the 
amount  advanced*  Profits  were  to  be  divided  between  V. 
and  the  defendant.  The  whole  sum  having  been  lost,  the 
defendant  gave  V,  promissory  notes  for  £250.  An  auction 
on  the  notes  was  brought  by  the  trustee  in  V.'s  bank- 
ruptcy. At  the  trial  the  judge  found  that  the  sum  of 
£500  was  in  the  nature  of  partnership  capital. 

Held,  that  the  sum  advanced  by  F.  was  money  paid 
**  in  respect  of**a  gaming  contract,  and  thai,  therefore, 
by  reason  of  the  Oaming  Act,  1892,  the  action  was  not 
maintainable. 

Tatam  v.  Eeeve,  41  W.  B.  174,  [1893]  1  Q.  B.  44, 
approved. 

Appeal  from  a  judgment  of  Darling,  J.,  at  the  trial 
of  an  action  without  a  jury. 

The  action  was  brought  by  the  trustee  in  the  bank- 
ruptcy of  one  Claude  Yautin  to  recover  principal 
and  interest  due  on  promissory  notes  given  to  Yautin 
by  the  defendant.  The  defence  was  that  the  notes 
were  given  in  respect  of  a  contract  or  agreement 
rende^  null  and  void  by  8  &  9  Yict  c.  109,  and 
that,  therefore,  by  reason  of  the  Chiming  Act,  1892, 
the  plaintiff  was  not  entitled  to  recover. 

The  defendant,  having  invented  a  scheme  for  making 
money  by  backing  horses,  applied  to  Yautin  to 
advance  money  for  the  purpose  of  working  the 
scheme.  Yautin  advanced  a  sum  of  £500,  and  the 
defendant,  who  had  no  capital  of  his  o  w^n,  undertook 
to  be  responsible  for  half  that  amount.  It  was 
arranged  that  the  defendant  was  to  be  responsible  for 
the  working  of  the  scheme,  and  that  the  profits  were 
to  be  divided  between  Yautin  and  the  defendant. 
The  whole  of  the  money  advanced  was  lost,  and 
Yautin  refused  to  advance  any  more  until  the 
defendant  had  paid  him  £250,  the  half  of  the  amount 
already  advanced.  The  defendant  thereupon  gave 
Yautin  the  promissory  notes  the  subject-matter  of 
the  action. 

By  section  1  of  the  Gaming  Act,  1892,  **  Any 
promise,  express  or  implied,  to  pay  any  person  any 
sum  of  money  paid  by  him  under  or  in  respect  of  any 
contract  or  agreement  rendered  null  and  void  by  the 
Act  of  the  8  &  9  Yict.  c.  109,  or  to  pay  any  sum  of 
money  by  way  of  commission,  fee,  reward,  or  other- 
wise in  respect  of  any  such  contract,  or  of  any 
services  in  relation  thereto  or  in  connection  therewith, 
shall  be  null  and  void,  and  no  action  shall  be  brought 
or  maintained  to  recover  any  such  sum  of  money." 

At  the  trial  Darling,  J.,  gave  judgment  for  the 
plaintiff.  He  found  as  a  fact  that  the  sum  of  £500 
was  advanced  by  Yautin  to  a  fund  for  the  joint 
benefit  of  the  defendant  and  himself,  and  was  in  the 
nature  of  partnership  capital,  and  he  came  to  the 
conclusion  that  the  money  was  not  paid  in  respect  of 
a  contract  or  agreement  rendered  null  and  void  by 
8  &  9  Yict.  c.  109,  and  that  therefore  the  promise 

(a.)  Beported  by  F.  G.  Bxtgkse,  Esq.,  Barrister- 
at-Law. 


sued  upon  was  not  rendered  null  and  void  by  the 
Gaming  Act,  1892. 
The  defendant  appealed. 

Abinger,  for  the  defendant.— The  case  is  within  the 
Gaming  Act,  1892,  which  was  passed  in  consequence 
of  the  decision  in  Bead  v.  Anderson,  32  W.  R.  950,  13 
a.  B.  D.  779.  The  £500  advanced  by  Yautin  was 
money  paid  '*  in  respect  of  "  a  gaming  contract.  The 
words  "in  respect  of"  were  considered  in  Tatam  v, 
Bewe,  41  W.  R.  174,  [1893]  1  Q.  B.  44;  and  the 
decision  of  the  Queen's  Bench  Division  in  that  case 
ought  to  be  upheld. 

Atherley-Jones,  Q.C.,  and  H.  Kisch,  for  the  plain- 
tiff.—The  money  advanced  by  Yautin  was  not  paid 
either  under  or  in  respect  of  a  wagering  contract. 
It  was  paid  as  Yautin's  contribution  to  a  partnership 
fund.  There  was  an  understanding  between  the 
parties  that  the  money  should  be  used  for  making 
wagering  contracts  on  a  joint  adventure;  but  that 
understanding  was  not  itself  a  wagering  contract. 

They  referred  to  O'Sullivan  v.  Thomas,  43  W.  B. 
269,  [1895]  1  Q.  B.  698  ;  Burge  v.  Ashley  <fe  Smith,  48 
W.  R.  438,  [1900]  1  Q.  B.  744;  and  Thwaites  v. 
Coulthwaite,  44  W.  B.  295,  [1896]  1  Ch.  496. 

A.  L.  Smith,  M.R.— I  will  deal  with  this  case  on 
the  facts  found  by  the  learned  judge.     He  found  that 
the  sum  of  £500  was  advanced  by  Yautin   to  the 
defendant  as  a  contribution  to  a  fund  for  backing 
horses  on  the  defendant's  plan.    No  doubt  the  under- 
standing between  them  was  that  Yautin  was  to  find 
the  money  and  the  defendant  was  to  find  the  brains. 
Yautin  paid  the  £500,  and  the  defendant  was  to  go 
and  back  horses  on  l^eir  joint  account.    No  part  of 
the  sum  was  a  loan  to  the  defendant,  it  was   all 
partnership  capital.   This  is  the  finding  of  the  learned 
judge.    The  question  is  whether  Yautin  can  sue  on  a 
promise  to  get  back  any  of  that  money  from  the 
defendant.  In  my  opinion  none  of  the  cases  which  have 
been  cited,  except  Tatam  v.  Beeve,  have  any  bearing 
on  this  case.     O^Sullivan  v.   Thomas  and  Burge  v. 
Ashley  &  Smith  dealt  with  stakeholders  and  decided 
that  depositing  money  with  a  stakeholder  was  not 
a  payment   of  money  within  the   meaning  of  the 
Gaming   Act,    1892.      In    ThuKtites   v.    GouUhwaiie 
the    Act   of    1892    was    not    referred    to.      Does 
the    present   transaction  come    within    the    Act  of 
1892  P    I  think  that   Tatam  v.  Beeue  has  a  strong 
bearing  on  this  case  and  is  an  authority  to  show  that 
it  does  come  within  the  Act,  and  that  this  money 
cannot  be  recovered  back.    The  Act  as  applied  to  the 
facts  of  this  case  reads  as  follows :  **  Any  promise, 
express  or  implied  " — ^that  is,  any  promise  by  the 
defendant — "  to  pay  any  person  " — that  is,  Yaatin— 
"  any  sum  of  money  paid  by  him  " — ^that  is,  Yautin 
— *'  under  or  in  respect  of  any  contract  or  agreement 
rendered  null  and  void  by  the  Act  of  8  &  9  Yict. 
0.    109,     .    .     .    shall    be   null    and    void."     The 
defendant  was  to  bet  on  joint  account  with  the  £500 
paid  by  Yautin.    In  my   opinion  th«t  transaction 
comes    within    the    words  of    the  Act  as  b»ing  a 
payment  ''in  respect  of"   a  gaming  contract.     I 
cannot  agpree  with  the  judgment  of  Darling,  J.,  and 
I  think  the  appeal  must  be  allowed. 

OoLLiNS,  L.J. — I  am  of  the  same  opinion.  What 
the  plaintiff  seeks  to  recover  is  not  money  advanced 
by  Yautin  to  the  defendant  as  a  share  of  a  common 
fund.  That  is  dear  from  the  facts  as  found  by  the 
learned  judge.  Yautin  and  the  defendant  were 
partners  on  equal  terms  on  a  joint  adventure,  Yautin 
finding  the  money  and  the  defendant  the  skill.  The 
bets  that  were  made  were  lost,  and  the  whole  of  the 
money  advanced  by  Yautin  has  been  expended  in 
payment  of  the  bets.    WhRt  the  plaintiff  now  seeks 
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to  recover  is  really  a  half  of  the  losses.  I  think  that 
the  money  advauced  by  Yantin  was  paid  in  respect  of 
a  contract  or  agreement  null  and  void  by  8  &  9  Vict. 
o.  109,  and  that  the  case  therefore  comes  within  the 
Gaming  Act,  1892. 

STiELma,  L.J. — I  am  of  the  same  opinion.  Yantin 
pnt  the  snm  of  £500  into  the  hands  of  the  defendant 
for  the  purpose  of  betting.  The  whole  sum  was  lost, 
and  Yantin 's  trustee  in  bankruptcy  seeks  to  recover  a 
half  of  that  loss.  The  learned  judge  has  found,  and 
as  it  seems  to  me  rightly  found,  that  this  was  not  the 
case  of  a  loan,  but  that  the  sum  of  £500  was  partner- 
ship capital.  I  am  of  opinion  that  this  case  is  covered 
by  Tatam  v.  Beeve^  and  that  the  reasoning  of  that 
decision  is  sound. 

Appeal  cUloujed, 

Solicitors  for  the  plaintiff,  Bey/w  &  Beyfu$, 

Solicitor  for  the  defendant,  Cecil  A,  Lumley. 


Nov.  1. 


From  a  B.  Div.  \ 

nSarl  of  Halsbury,  L.C.,  A.  L.  [ 
Smith,  M.B.,  and  Collins,  L.J.) ) 

Sea  iNSTjEAiroB  Co.  (Limited)  v.  Cabb.  (a.) 

Pmctice  —  Appeal  —  Commercial    cause — Transferring 
action  to  commercial  list— Bight  of  appeal. 

An  appeal  lies  from  an  order  of  the  judge  at  chambers 
transferring  a  cause  to  the  list  of  commercial  oauseSt  upon 
the  ground  that  the  cause  is  not  a  commercial  cause* 

Barry  v.  Peruvian  Corporation,  44  W.  B.  487,  [1896] 
1  Q.  B.  20S,  followed. 

Appeal  from  Mathew,  J.,  at  chambers  directing  an 
action  to  be  transferred  to    the  list   of  commercial 


The  plaintiffs  had  insured  certain  arms  which  had 
been  shipped  on  board  the  steamship  BcUuchistan. 
The  arms  were  seized  on  board  the  Baluchistan  in  the 
Persian  Ghilf  by  H.M.S.  Lapwing,  of  which  the 
defendant  was  in  command.  The  assured  recovered 
the  value  of  the  arms  from  the  plaintiffs  under  the 
policy  of  insurance,  and  the  plaintiffs  brought  this 
action  against  the  defendant  m  the  Queen's  Bench 
Division  to  recover  the  amount  so  paid  by  them. 

The  defendant  justified  the  seizure  under  a  pro- 
clamation of  the  Sultan  of  Muscat,  giving  permission 
to  British  ships  of  war  to  seize  arms  found  in  ships 
within  the  teiritorial  waters  of  Muscat  destined  for 
certain  ports,  and  under  a  decree  of  the  court  in 
Muscat. 

Upon  the  application  of  the  plaintiffs,  Mathew,  J. 
directed  the  action  to  be  transferred  to  the  commercial 
list. 

The  defendant  appealed. 

8ir  B.  B,  Finlay,  A.G.,  and  B,  B.  D.  Adand,  for 
the  defendant. — The  cause  is  not  a  commercial  cause, 
and  therefore  the  learned  judge  had  no  jurisdiction 
to  transfer  it  to  the  commercial  list.  An  appeal  lies 
upon  that  ground:  Barry  v.  Peruvian  Cotporationt 
44  W.  B.  487,  [1896]  1  Q.  B.  208.  The  action  raises 
important  questions  of  international  law,  and  not 
questions  of  commercial  law.  It  was  not  a  cause 
arising  out  of  the  ordinary  transactions  of  merchants 
and  traders  within  the  meaning  of  the  memorandum 
of  the  judges  of  the  Queen's  Bench  Division  relatiag 
to  commercial  causes. 

They  also  referred  to  Baerlein  v.  Chartered  Meroan- 
tiU  Bank,  43  W.  R  692,  [1895]  2  Ch.  488,  and  ord.  30, 
r.  7. 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 


Joseph  Walton^  Q,G„  and  F.  W.  ffollams,  for  the 
plaintifb. — No  appeal  lies  from  the  direction  of  the 
judge  transferring  an  action  to  the  commercial  list. 
The  memorauduui  of  the  judges  relating  to  com- 
mercial causes  has  no  statutory  validity.  It  is 
merely  a  memorandum  relating  to  the  arrangement 
of  business  in  the  Queen's  Bench  Division.  The 
direction  of  the  learned  judge  transferring  the  action 
was  not  an  '* order"  of  Uie  High  Court  within 
section  19  of  the  Judicature  Act,  1873,  and  is  not 
subject  to  appeal.  It  is  a  mere  matter  of  the 
arrangement  of  business  in  the  Queen's  Bench 
Division.  The  judges  in  that  division  can  say  before 
which  one  of  them  an  action  is  to  be  tried,  and  this 
court  has  no  jurisdiction  to  interfere.  They  have 
absolute  jurisdiction  to  say  whether  an  action  is  of 
such  a  nature  that  it  ought  to  be  placed  in  the 
commercial  list.  Barry  v.  Peruvian  Corporation  is 
not  an  authority  against  this  view.  Secondly,  if  an 
appeal  does  lie,  it  can  only  be  upon  the  ground  that 
the  cause  is  not  a  commennal  cause ;  and  this  cause  is  a 
commercial  cause. 

Earl  of  HaIiSBTTBY,  L.C.— In  my  opinion  the 
point  raised  by  the  counsel  for  the  plaintiffs,  that  no 
appeal  lies  to  this  court,  is  one  that  is  not  open  to 
them  here.  We  are  bound  by  the  decision  of  this 
court  in  Barry  v.  Peruvian  Corporation,  which  said 
that  an  order — the  learned  judges  in  that  case  called  it 
an  order — ^transferring  a  cause  to  the  conmiercial  list 
was  subject  to  be  reviewed  in  this  court  if  it  were 
established  that  the  cause  was  not  a  com- 
mercial cause.  Therefore  it  is  not  necessary  for 
me  to  deal  with  the  greater  part  of  the  arg^ument 
which  has  been  addres^d  to  us.  It  is  true  tlutt  this 
particular  question  was  not  directly  in  issue  in  the 
case  of  Barry  v.  Peruvian  Corporation,  but  the  course 
of  reasoning  of  the  learned  judges  in  that  case 
rendered  it  necessary  for  them  to  decide  the  question 
before  deciding  the  point  then  directly  at  issue  in  that 
case.  While  saying  this  I  wish  to  add  that  I  entirely 
agree  with  the  law  as  laid  down  in  that  case.  The 
next  question  is  whether  or  not  this  is  a  commercial 
cause.  It  is  impossible  to  give  a  definition  of  what 
constitutes  a  commercial  cause.  The  words  *' com- 
mercial cause  "  are  merely  words  of  description.  On 
the  other  hand,  there  are  certain  cauBCs  which  a 
business  man  can  easily  say  are  not  commercial 
causes.  This  action  raises  very  serious  questions 
of  international  law — ^namely,  whether  the  defend- 
ant is  protected  by  a  proclamation  of  the  Sultan 
of  Muscat,  or  by  a  decree  of  the  court  in  Muscat. 
The  fact  that  the  arms  were  seized  on  board  ^  a 
ship  cannot  of  itself  make  the  cause  a  commercial 
cause.  In  my  opinion  this  is  not  a  commercial 
cause.  The  appeal  must  therefore  be  allowed.  I  do 
not  wish  to  be  understood  as  in  any  way  doubting 
tiie  importance  of  what  is  called  for  the  sake  of  brevity 
the  commercial  court.  In  my  opinion  it  is  a  court  of 
the  greatest  value  and  importance  to  suitors,  and 
should  be  maintained  in  the  future  as  it  has  been  in 
the  past. 

A.  L.  Smith,  M.B.,  and  Colldts,  L.J.,  concarred. 

AppecU  allowed. 

Solicitor  for  the  plaintiffs,  Hollams,  Sons,  Coward, 
&  Hawksley. 

Solicitor  for  the  defendant.  Solicitor  to  the  Treasury. 
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H.C.    In  be  Whitakkr.— Thurstah  v.  Nottingham  Pbbhanent  Benefit  Bxjildinq  Society.    H.C. 


Ji^tgt)  iSourt  of  9u0tice. 


Chan.  Div.        i 
Cozens-Hafdy,  J.  J 


July  17, 18,  31, 1900. 


In  re  Whitaker. 
Whitakeb  V,  Palmer,  (a.) 

Administration — Voluntary  settUment — Insolvent  estate 
— Postponement  of  voluntary  debts — Judicature  Act, 
1876  (38  cfc  39  Vict,  c.  77),  s.  10. 

A  testator  made  a  voluntary  settlenient  in  favour  of  a 
lunatic  son.  On  the  death  of  the  testator  it  wa%  found 
thai  his  estate  was  insolvent.  The  question  uhu  whether 
the  amount  due  to  the  son  under  the  settlement  ought  to  be 
postponed  to  debts  for  valuable  consideration. 

Held,  that,  in  the  administration  of  insolvent  estates, 
voluntary  debts  rank  with  other  debts  precisely  as 
they  would  in  bankruptcy,  and  thai  the  old  rule  of  the 
Court  of  Chancery,  by  which  such  debts  were  postponed^ 
must  be  regarded  as  abrogated  by  section  10  of  the 
Judicature  Act,  1875. 

The  testator,  WillUm  Augostug  Whitaker,  on  the 
Ist  of  October,  1889,  made  a  voluntary  settlemeat 
in  favour  of  his  lunatic  son,  by  which  he  covenanted 
to  pay  to  trustees  the  sum  of  £200  a  year  during  his 
life  for  the  benefit  of  his  son,  and  after  the  testator's 
death  the  sum  of  £5,000  was  to  be  paid  out  of  his 
estate  to  the  son's  trustees,  the  income  of  which  was 
to  be  paid  to  the  son. 

The  testator  died  on  the  6th  of  March,  1898. 

At  the  date  of  his  death  there  was  owing  to  the 
son's  trustees  as  arrears  of  the  annuity  the  sum  of 
£86  12s.  5d«,  together  with  the  principal  sum  of 
£5,000.  The  testator's  estate  was  insolvent,  aud  the 
question  now  was  whether  the  amount  due  to  the 
son's  trustees  ought  to  be  postponed  to  debts  for 
valuable  consideration. 

Vernon  Smith,  Q,C„  and  S.  B,  L.  Druce,  for 
voluntary  creditors,  referred  to  the  following  oases : 
In  re  Maggi,  Winehouse  v.  Winehottse^  30  W.  E.  729, 
20  Ch.  D.  546 ;  In  re  Leng,  Tarn  v.  Emmerson,  43 
W.  B.  406,  [1895]  1  Ch.  652 ;  Lee  v.  Nuttall,  27  W.  R. 
805.  12  Ch.  D.  61 ;  In  re  Withemsea  Brickworks,  29 
W.  E.  178,  16  Ch.  D.  337 ;  In  re  Williams,  Jones  v. 
Williams,  36  W.  E.  34,  36  Ch.  D.  673 ;  Ex  parte  the 
Official  Receiver,  In  re  Gould,  36  W.  R.  569,  19 
Q.  B.  D.  92. 

Eve,  Q.C,  and  Edward  Ford,  for  a  creditor  for 
value  having  liberty  to  attend  proceedings. 

Gapron,  for  the  executor  of  the  testator. 

Cozsns-Habdy,  J.,  said :  This  summons  raises  the 
question  whether  in  the  administration  of  an  estate 
whidi  is  insufficient  for  the  payment  in  full  of  idl 
debts,  voluntary  debts  ought  to  be  postponed  to 
debts  for  valuable  consideration.  It  is  beyond  doubt 
that  prior  to  the  Judicature  Act  the  rules  applied  by 
the  C/onrt  of  Chancery  in  administering  an  insolvent 
estate  differed  in  many  respects  from  those  applied 
by  the  Court  of  Bankruptcy.  In  particular  secured 
creditors  were  entitled  to  a  dividend  on  the  full 
amount  of  their  debts,  and  voluntary  bonds  were 
postponed  to  other  debts,  whereas  in  the  Court  of 
Bankruptcy  secured  creditors  only  proved  for  the 
balance  after  valuing  their  securities,  and  all  creditors, 
including  judgment  creditors,  were  paid  rateably. 
[His  lordship  then  read  section  10  of  the  Judicature 
Act,  1875.1  This  section  altered  the  law  to  some 
extent,  and  it  has  given  rise  to  much  discussion.  It 
has,  however,  been  finally  decided  that  the  section 

(a.)  Eeported  by  J.  H.  Davibs,  Esq.,  Bariister-at- 
La\v. 


does  not  in  all  respects  assimilate  the  administi»tion 
in  the  Chancery  Division  to  the  administration  in 
bankruptcy.  It  does  not  augment  or  enlarge  the 
assets  to  be  administered.  For  this  purpose  the  rules 
of  bankruptcy  have  no  application.  It  has  to  be 
considered  to  what  extent  the  section  alters  the  mode 
in  which  tiie  assets  are  to  be  divided. 

There  are  observations  in  some  of  the  earlier  oases 
to  the  effect  that  the  object  of  the  section  was  only 
to  put  an  end  to  that  which  is  known  as  the  rule  in 
Mason  v.  Bogg,  2  My.  &  Cr.  443,  the  rule  by  virtue 
of  whidi  secured  creditors  proved  without  valuing 
their  securities.  In  In  re  Maggi  Fry,  J.,  had  to 
consider  whether  a  creditor  who  had  recovered  judg- 
ment against  the  executors  as  such  was  entitled  to 
be  paid  in  priority  to  other  creditors,  and  he  held 
that  the  section  did  not  take  away  the  priority  of 
the  judgment  creditor.  If  there  had  been  no  sub- 
sequent decision,  I  should,  without  hesitation,  have 
accepted  Fi^r,  J.'s,  view,  but  the  true  effect  of  section 
10  has  since  been  considered  by  the  Court  of  Appeal 
in  In  re  Leng.  Lindley,  M.E.l"lPSgaiB  to  treat  In  re 
Maggi  as  an  exception  to  the  general  rule,  and  Smith, 
L.J.,  seems  to  me  to  have  expressed  in  no  doubtful 
language  his  dissent  from  In  re  Maggi.  The  result 
seems  to  be  that  although  in  a  court  of  first  instance 
the  priority  of  judgment  debts  may  still  have  to  be 
acknowledged  as  an  exception,  the  general  principle 
is  that  the  bankruptcy  rules  ought  to  apply  iu 
dividinyg  the  assets  of  an  insolvent  estate.  In  the 
subsequent  case  of  In  re  Heywood,  46  W.  R  72,  [1897] 
2  Oh*  693,  Stirling,  J.,  held  that  the  priority  as  to 
rates  and  wages  conferred  by  the  Preferential  Pay- 
ments in  the  Bankruptcy  Act,  1888,  applies  to  the 
administration  of  insolvent  estates  in  tke  Chancery 
Division.  In  this  state  of  the  authorities  I  think  that 
I  am  bound  to  hold  that  voluntary  debts  must  rank 
with  other  debts  precisely  as  they  would  in  bankruptcy, 
and  that  the  old  rule  of  the  Court  of  Chancery,  by 
which  such  debts  were  postponed,  must  be  regarded 
as  abrogated  by  section  10  of  the  Judicature  Act, 
1876.     * 

Solicitors,  Qamlin,  Burdett,  &  Gamlin  ;  Ridsdale  A 
Son,  for  Orover  <fe  Orover,  Cardiff;  Belfrage  &  Co,,  for 
E,  J.  ChaldecoU,  Dorking. 


Nov.  1. 


.  Chan.  Div.  1 
Joyce,  J.    I 
Thurstan  v,  Nottinqham  Permanent  Benefit 

Bttildino  Sooiety.  (o.) 
Infant — Mortgage -^Mortgagee  in  possession — Right  to 
recover  possession— Infants*  Relief  Act,  1874  (37  <fc  38 
Vict,  e,  62)— Building  Societies  Act,  1874(37  &  38  Vict, 
e.  42),  ss,  21,  38.   ' 

A  mortgagor  is  not  entitled  to  recover  possession  of  land 
which  has  been  taken  by  the  mortgagee  without  repaying 
the  advance,  even  though  the  mortgage  was  made  by  the 
mortgagor  while  an  infant. 

Action  with  witnesses. 

The  plaintiff,  a  married  woman,  while  still  an 
infant,  applied  through  her  husband  to  become  a 
member  of  the  defendant  society.  She  was  duly 
accepted  by  them  as  a  member  wlule  in  ignorance  of 
her  disability,  and  it  was  agreed  that  a  sum  of  £1,200 
should  be  advanced  by  them  to  her  in  order  to  enable 
her  to  purchase  a  piece  of  land  in  Nottingham,  and 
to  build  houses  ux)on  it,  and  the  loan  was  to  be 
secured  by  a  mortgage  of  the  land  and  houses.    In 

(a.)  Eeported  by  J.  F.  Iselin,  Esq.,  Barrister-at- 
Law. 
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punuance  of  thia  agreement  the  land  was  duly 
purchased  by  the  plaintiff  and  conveyed  to  her  by  an 
indenture  dated  the  2l8t  of  July,  1898,  and  on  the 
next  day  she  conveyed  it  to  the  defendant  society  bv 
way  of  mortgage  to  secure  the  repayment  of  £1,200 
and  interest,  to  be  repaid  at  the  rate  of  £10  48.  per 
month.  In  the  folio  wine  October,  by  which  time  the 
amount  advanced  was  £1,070,  it  for  the  first  tim^ 
became  known  to  the  defendants  that  the  plaintiff 
was  an  infant,  and  they  thereupon  entered  into 
possession,  and  spent  £270  in  completing  the  houses 
beg  un  by  the  plaintiff.  Since  then  they  had  remained 
in  possession  and  had  received  the  rents  and  profits. 
Shortly  after  coming  of  age  the  plaintiff  brought  this 
action  and  claimed  (1)  to  have  the  mortgage  deed 
cancelled,  (2)  to  have  the  title  deeds  of  the  property 
oomprised  therein  handed  over  to  her,  and  (3)  possession 
of  the  property. 

The  defendants  in  their  defence  did  not  allege  any 
fraud  on  the  part  of  tJie  plaintiff. 

Badcoeky  Q,C.,  and  E.  Ford,  for  the  plaintiff.-~The 
mortgage  is  bad,  because  the  plaintiff  is  at  common 
law  under  an  absolute  disability  to  make  it :  Hearh  v. 
Greenbank,S  Atk.,  at  p.  712,  per  Lord  Hardwicke. 
The  personal  covenant  in  the  mortgage  is  bad  under 
the  Infants'  Relief  Act,  1874  (37  &  38  Yiot.  c.  62}  s.  1. 
If  the  covenant  is  not  void  it  is  at  least  voidable 
[Martin  v.  Gale.  25  W.  B.  406, 4  Gh.  D.  428 ;  Inman  v. 
Inman,  L.  B.  15  Eq.  260),  for  a  mortgage  by  an 
infant  is  always  voidable,  even  if  it  is  made  to  secure 
a  contract  for  necessaries.  It  is  sometimes  said  that 
a  contract  made  by  an  infant  is  binding  if  it  is  for 
the  benefit  of  the  infant;  we  submit  that  the  true 
rule  is  that  such  a  contract  may  be  made  binding  if 
the  infant  is  brought  before  the  oourt  during  infancy ; 
but  if  this  is  not  done  it  may  be  repudiated  upon  the 
infant  attaining  twenty-one.  In  any  case  this  con- 
tract was  not  for  the  benefit  of  the  infant.  Stikeman 
▼.  Davtaon,  1  De  G.  &  Sm.  90,  shows  that  the  fact  that 
the  defendants  believed  the  person  with  whom  they 
^cre  contracting  to  be  of  full  age  will  not  help  them. 
If  the  defendants  had  taken  proceedings  to  have  the 
infant  declared  a  ward  of  oourt  they  might  have  got 
this  contract  affirmed :  Clements  v.  London  and  North- 
WaiemBaUway  Ck>.,  [1894]  2  Q.  B.  482.  The  infant's 
carrying  on  a  trade  is  no  evidence  that  she  repreiiented 
herself  to  be  of  full  age  :  Ex  parte  Jones,  18  Ch.  D. 
109.  We  are  entitled  to  recover  the  deeds:  Cooper 
V.  Vesey,  30  W.  B.  648,  20  Ch.  D,  611 ;  Manners  v. 
Mew»  29  Ch.  D.  725  ;  In  re  Inyhamy  Jones  v.  Ingham, 
41  W.B.  235,  [1893]  1  Ch.  352. 

Hughes,  Q.G.,  and  G,  B,  Freeman,  for  the  defen- 
dant».'''7he  nonesty  of  the  defendants  is  beyond 
question.  The  attempt  in  this  action  is  to  obtain 
possession  of  the  land  without  paying  for  it.  Theie 
is  no  case  in  which  an  infant  has  been  permitted 
lO  affirm  one  part  of  a  transaction  and 
repu'^iate  another.  If  an  infant  were  sued 
after  coming  of  age  for  the  price  of  goods 
which  were  not  necessaries  the  action  would 
no  doubt  faQ,  bht  there  could  be  no  defence  on  the 
ground  of  infancy  to  an  action  of  detinue  for  the 
goods  themselves  if  they  were  still  in  the  possession  of 
the  infant.  There  are  also  the  cases,  for  example,  of 
railway  shares,  in  which  infants  have  been  held  not 
entitled  to  keep  the  shares  without  paying  the  calls 
doe  upon  them.  The  Building;  Societies  Act,  1874 
(37  &  38  Yict.  0|  42),  ss.  21,  38.  contemplates  the 
admission  of  infants  as  members  of  building  societies, 
and  these  together  with  the  rules  of  the  society,  give 
power  to  an  infant  to  make  a  mortgage  of  property  to 
the  society.  Sections  13  and  64  give  aninf  ant  the  power 
tn  ffive  *'  all  necessary  acquittances."  In  Dennison  v. 
Jeffs,  44  W.  R  476,  [1896]  1  Oh.  611,  Kekewich,  J., 


held  that  an  infant  member  of  a  building  society  could 
consent  to  a  dissolution  of  the  society.  As  an  instru- 
ment of  dissolution  is  a  deed,  it  cannot  be  said  that 
an  infant  cannot  execute  the  deeds  which  are  neces- 
sary to  transactions  of  a  building  society,  of  which  a 
mortgage  is  one.  If  it  were  necessary  to  go  into  the 
intentions  of  the  Legislature  in  passmg  this  Act,  it 
might,  perhaps,  be  said  that  building  societies  exist 
largely  for  the  benefit  of  the  working  classes,  whose 
circumstances  are  often  as  good  at  the  age  of  nineteen 
or  twenty  as  at  a  later  period.  If,  however,  the  mort- 
gage was  invalid,  we  say  that  the  plaintiff  is  not 
entitled  to  relief  ;  the  whole  transaction  was  for  the 
benefit  of  the  infant  and  she  is  not  entitled  to 
repudiate  the  conveyance  without  paying  back  the 
money  lent  to  her :  Holmes  v.  Blogg,  8  Taunt.  509 ; 
VaUrUiniM.  Canali,  38  W.  B.  331,  24  Q.  B.  D.  105; 
Cork  and  Bandon  Railway  Co.  v.  Cazenove,  10  Q.  B. 
935;  London  and  North- Western  Railway  Co.  v. 
M' Michael,  5  Ex.  114;  Walter  v.  Bverard,  39  W.  B. 
676,  [1891]  2  Q.  B.  369;  and  Hamilton  v.  Vaughan- 
Sherrin  Electrical  Engineering  Co.,  43  W.  B.  126, 
[1894]  3  Ch.  589,  show  that  an  infant  may  be  liable 
on  a  contract  even  though  he  has  executed  an  invalid 
deed  in  pursuance  of  it. 

Badcock,  Q.C.,  in  reply.— The  last  case  can  be 
distinguished  on  the  ground  that  the  plaintiff  was  an 
infant  suing  by  her  next  friend.  The  word  acquit- 
tances in  the  Buildting  Societies  Act,  1874, 
cannot  be  held  to  include  conveyances.  The  same 
expression  is  used  in  the  Friendly  Societies  Acts,  1875 
(38  &  39  Yict.  c.  60),  and  1876  (39  &  40  Yiot.  c.  22),  s. 
9,  and  in  the  Industrial  and  Provident  Societies  Act, 
1876  (39  &  40  Yict.  c.  46),  s.  11,  sub-section  9.  The 
Building  Societies  Act  was  not  intended  to  enable 
infants  to  bmld  houses,  nor  does  the  Act  anywhere 
say  that  infants  shall  have  power  to  grant  mort- 
gages. 

JOTOB,  J. — ^The  facts  of  this  case  are  simplicity 
itself.  [His  lordship  here  stated  the  facts,  and 
continued :]  It  is  true  that  the  conveyance  and  the 
mortgage  were  executed  on  different  days,  but  the 
transaction  was  in  substance  one.  Ever  since  I  have 
understood  the  facts  of  the  case  I  have  been  of 
opinion  that  it  could  be  decided  on  a  short  and 
simple  ground.  It  has  been  argued  that  the 
transaction  is  made  valid  by  the  effect  of  the  Building 
Societies  Act,  1874,  but  I  do  not  think  that  it  is 
necessary  to  decide  that  now,  because  the  case  can 
be  decided  on  the  simple  ground  that  it  is  not  open  to 
the  plaintiff  to  i^rm  one  part  of  the  transaction  and 
repudiate  the  remainder.  In  the  present  case  the  lady 
is  seeking  to  recover  the  property  without  repaving 
the  money  which  was  advanced  to  her.  This  daim 
cannot  be  Eustained.  I  hesitate  to  decide  that  an 
infant  can  make  a  valid  mortgage,  but  I  do  hold  that 
the  lady  cannot  repudiate  her  mortgage  without 
recognizing  the  right  of  the  building  society  to  the 
repayment  of  the  sums  advanced  by  them.  The 
action  is  dismissed,  with  costs  to  be  added  to  the 
security. 

Solicitor  J,  Bey/us  &  Bey  fas;  Peacock  &  Goddard, 
for  Rothera  &  Son,  Nottingham. 


rr.-^.     ^'f\P^Z'       TT  N  I  May  16,  1900. 

(Bidley  and  Bighatn,  JJ.)  J  ^ 

Thomas  v.  Yan  Os.  (a.) 

Local  government— 'Ftihlic  h&iUh—Unsonnd/ood — Order 

for  destruction  —  Public  Health  {London)  Act,    1891 

(54  <fc  55  Vict.  c.  76).  a.  47. 

(a.)  Beported  by  T.  B.  Colquhouw  Dill,  Esq., 
Barrister-at-Law. 
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High  Cottbt. 


Thomas  v.  Yak  Os. 


High  Ooitet. 


Where  an  article  has  been  seized  by  a  medical  officer  or 
aanitary  inspector  under  section  47  of  the  Public  Health 
{London)  Act,  1891,  and  application  is  made  to  a  magis' 
trate  under  that  section  to  condemn  it  and  to  order  its 
destruction,  the  duty  of  the  magistrate  is  ministerial  only, 
and  he  is  hound  to  make  the  order  on  "being  satisfied  that 
the  article  is  in  fact  unsound  or  unwholesome,  or  unfit 
for  tJie  food  of  man;  and  he  has  no  jurisdiction  to 
inquire  whether  it  was  intended  for  food,  or  exposed  or 
deposited  for  sale  or  preparation  for  sale. 

White  V.  Eedfern,  28  W.  R.  168,  5  Q.  B.  D.  15, 
followed. 

Case  stated  by  a  metropolitan  police  magistrate. 
The  appellant)  who  was    the  medical  officer    of 
health  for  lim^onse,  applied  for  an  order  under 
section  47  of  the  Public  Health  (London)  Act,  1891, 
condemning  a  vsnload  of  strawberries  as  unsound. 

The  respondent  and  a  carman  named  Whitlock 
were  defendants  to  the  application. 

It  appeared  from  the  appellant's  information  that 
on  the  morning  of  the  day  on  which  the  information 
was  laid,  the  appellant  had  seen  a  van  contaLoing  117 
tubs  of  strawberries  in  Devonport-street,  Batdiff, 
which,  in  his  opinion,  were  unsound,  unwholesome, 
and  unfit  for  the  food  of  man ;  he  had  them  brought  j 
to  the  oourt,  and  asked  for  their  condemnation. 

The  respondent  was  a  general  merchant,  and  had  a 
contract  with  a  merchant  or  grower  in  Holland  to 
send  him  strawberries,  the  quantity  to  be  sent  on  any 
particular  day  dependinff  on  instructions  wired  by 
him  to  Holland.  He  had  wired  for  three  tons  to  be 
sent  by  the  Sunday's  boat  from  Botterdam,  and  had 
given  instructions  to  collect  tibiem  at  Bishopegate- 
street  Station  and  take  them  to  John  Moir  (Limited), 
to  sell  them. 

The  respondent,  who  had  seen  the  strawberries  in 
the  station  yard  and  examined  them,  admitted  that 
they  were  unsound  and  unfit  for  the  food  of  man,  and 
consented  to  their  destruction. 

It  also  appeared  that  when  the  manager  of  John 
Moir  (limited)  saw  the  strawberries  he  refused  to 
receiye  them. 

After  setting  out  the  information  the  case  proceeded 
as  follows : 

"Upon  reading  the  information  I  considered  that 
not  only  was  there  no  evidence  that  the  fruit  was 
intended  for  the  food  of  man  and  sold  or  exposed  for 
sale  or  deposited  for  the  purpose  of  sale  at  the  time  of 
the  seizure,  but  that  there  was  actual  proof  that  it 
was  not  intended  for  the  food  of  man,  or  exposed  or 
deposited,  &c.    The    information  showed   tnat   the 
original  intention  of  Van  Os  that  the  fruit  shotdd  be 
used  for  the  food  of  man  was  exhausted  upon  its  re- 
jeetion  by  John  Moir  (Limited).    I  considered  that  I 
was  entitled  to  infer  from  the  information  that  Van  Os 
was  not  aware  of  the  rejection  until  after  its  seizure. 
There  was,  therefore,  no    opportunity  between  the 
rejection  and  the  seizure  for  any  fresh  intention  to 
attach  to  the  fruit  on  the  part  of  any  person  having 
property  therein.     Being  therefore  of    opinion  (1) 
that  there  was  no  evidence  that  at  the  time  of  the 
seizure  the  fruit  was  intended  for  the  food  of  man  or 
exposed  for  sale  or  deposited,  &c.,    and  moreover, 
finding    as    facts  (2)  that  there  was   no    intention 
at  the  time  of  the  seizure   to   use   the   fruit   for 
the    food    of    man    and    that   it    was   not    there 
exposed  for  sale  or  deposited,  &o.,  I  ruled  that  (3)  I 
had  no  jurisdiction  to  make  any  order.    I  was  furtiier 
of  opinion  that  even  if  I  had  jurisdiction  (4)  I  had  a 
discretion  as  to  whether  I  need  further  hear  and 
determine  the  matter  of  the  said  application — i.e.,  to 
decide  whether  the  fruit  was  unsound,  and  in  the 
exercise  of  that  disoretion  I  ruled  that  (5)  it  was 
light  to  refuse  to  further  hear  and  determine  the 


matter  of  the  application.  With  reference  to  the 
last  finding,  I  felt  that  the  owner.  Van  Os,  having 
consented,  there  was  no  obstacle  to  the  immediate 
destruction  of  the  fruit;  if  in  breach  of  faith  Van  Oi 
should,  after  the  refusal  of  the  order,  have  resisted  the 
destruction  of  the  fruit,  that  would  have  furnished 
evidence  of  a  fresh  intention,  and  the  application 
could  have  been  renewed.  It  was  not  suggested  that 
the  order  was  required  as  a  condition  precedent  to  a 
prf;secution,  nor,  in  my  opinion,  would  any  prosecu- 
tion be  possible,  as  the  only  owner  in  this  country 
who  could  possibly  be  liable  was  Van  Os,  and,  as  I 
have  above  shown,  there  was  proof  in  the  information 
that  he  had  had  no  opportuni^  of  forming  any  fresh 
intention  as  to  the  disposal  of  the  fruit  An  order  of 
destruction  of  three  tons  of  strawberries  in  117  tabs 
without  a  personal  and  immediate  examination  would 
have  been  contrary  to  the  usual  practice,  and  in  my 
opinion  unsatisfaotory,  as  the  legal  position  of  third 
parties  abroad  might  have  been  prejudiced.  I  there- 
fore came  to  the  conclusion  that  I  ought  not  to  delay 
the  ordinary  heavy  business  of  a  Monday  morning, 
which,  on  this  occasion,  consisted  {inter  alia)  of  ninety 
night  charges,  to  enter  upon  a  futUe  investigation 
with  a  view  to  an  order  which  could  in  no  possible 
way  be  required  in  the  public  interest,  at  any  rate  as 
the  case  was  then  put  before  me. 

<*  The  questions  for  the  court  therefore  are  : 
*<  1.  Whether  I  was  right  in  finding  that  there  was 
no  evidence  that  the  fruit,  at  the  time  of  the  seizure, 
was  intended  for  the  food  of  man  or  was  exposed  for 
sale  or  deposited  in  any  place  for  the  purpose  of 
sale,  &c. 

«  2.  Whether  I  was  justified  in  finding  upon  the 
evidence  tiiat  the  fruit,  at  the  time  of  seizure,  was 
not  intended  for  the  food  of  man,  and  was  not 
deposited  in  any  place  for  the  purpose  of  sale.  fto. 

*<d.  Whether  if  there  was  no  evidence  that  the 
fruit,  at  the  time  of  the  seizure,  was  intended  for  the 
food  of  man,  or  was  deposited  in  any  place  for  the 
purpose  of  sale,  &c.,  I  had  jurisdiction  to  make  an 
order. 

<*  4.  Whether,  upon  my  finding  as  a  fact  that  the 
fruit,  at  the  time  of  the  seizure,  was  not  intended  for 
the  food  of  man,  and  was  not  deposited  in  any  place 
for  the  purpose  of  sale,  &c.,  I  had  jurisdiction  to 
make  an  order. 

<<5.  Whether,  if  I  had  jurisdiction  to  further  hear 
and  determine  for  the  purposes  of  deciding  whether 
the  fruit  was  unsound,  I  had  discretion  under  the 
circumstances  to  refuse  to  so  further  hear  and 
determine. 

<*  6.  Whether,  if  I  had  such  discretion,  I  have 
legallv  exercised  it  under  the  droumstances. 

"  If  in  answering  the  above  questions  this  honour- 
able court  is  of  opinion  that  I  must  further  hear  and 
determine  the  above  matter  without  the  advantage  of 
the  usual  examination  of  the  food  alleged  to  be 
unsound,  which  in  this  instance  is  obviously  not  now 
in  being,  then  this  case  is  to  be  remitted  to  me  for 
that  purpose.  If,  on  the  contrary,*  the  court  is  of 
opinion  that  I  should  not  further  hear  and  determine, 
then  this  appeal  is  to  be  dismissed." 

Section  47  (1)  of  the  Public  Health  (London)  Act, 
1891,  empowers  a  medical  officer  of  health  or  sanitary 
inspector  to  seize  and  carry  away  (in  order  to  have  it 
deiut  with  by  a  justice)  any  animal  or  article  intended 
for  tilie  food  of  man  and  sold  or  exposed  for  sale  or 
deposited  in  any  place  for  the  purpose  of  sale  or  of 
preparation  for  siue  if  it  appears  to  him  to  be  diseased 
or  unsound  or  unwholesome  or  unfit  for  the  food  of 
man.  Section  47  (2)  provides  that  "  If  it  appean  to 
a  justice  1±Lat  any  animal  or  article  whidi  hiM  been 
seized  or  is  liable  to  be  seized  uud^r  this  section  is 
diseased  or  unsound  or  unwholesome  or  unfit  for  the 
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food  of  man  he  Bhall  condemn  the  same  and  order  it 
to  be  destroyed  or  so  disposed  of  as  to  prevent  it 
from  being  exposed  for  sale  or  osed  for  the  food  of 
man." 

B.  D,  Muivy  for  the  appellant. —The  magistrate  had 
no  jnrisdiotion  to  inquire  whether  the  strawberries 
were  intended  for  food  or  exposed  or  deposited  for 
sale;  on  being  satisfied  that  tney  were  nnsoundhe 
had  only  the  ministerial  daty  of  ordering  their 
destruction  :  WhiU  v.  Bed/ern,  28  W.  R.  168,  5 
Q.  B.  D.  15;  Viiiter  v.  Bind,  31  W.  E.  198,  10 
Q.  B.  D.  63.  The  question  whether  the  article  was 
intended  for  food  only  becomes  material  if  proceed- 
ings are  being  taken  against:  a  person  under  the  later 
provisions  of  section  47 ;  here  the  proceedings  were 
against  the  article  only.     [He  was  stopped.] 

The  respondent  did  not  appear. 

BiDLBY,  J. — At  first  I  was  inclined  to  think  that 
the  course  taken  by  the  learned  magistrate  was  a 
reasonable  one ;  but  upon  considering  the  decision  in 
White  V.  Bed/em,  I  have  come  to  the  conclusion  that 
his  duty  in  the  present  case  was  merely  ministerial — 
that  is,  to  order  the  destruction  of  the  strawberries, 
and  that  he  was  not  entitled  to  consider  tiie  question 
whether  they  were  intended  for  the  food  of  man.  At 
that  moment  the  intention  of  the  respondent  to  sell 
the  fniit  was  not  material,  nor  was  it  a  fact  that 
ought  to  have  been  inquired  into.  The  respondent 
was  not  before  the  magistrate  as  a  person  charged 
with  an  offence,  and  it  is  dear  from  White  v.  Bed/em 
that  he  would  not  be  a  person  charged  until  a 
summons  had  been  taken  out  against  him  for 
exposing  the  fruit  for  sale ;  only  on  the  hearing  of 
auoh  a  summons  would  the  intention  become  material. 
Until  that  decision  was  given  it  was,  I  think,  reason- 
able to  take  the  same  view  of  the  law  as  was  ta^en 
by  the  magistrate  in  the  present  case ;  but  it  is  now 
dear  that  the  early  portion  of  section  47,  under  which 
the  order  for  destruction  of  the  fruit  was  asked  for, 
relates  to  proceedings  against  the  artide  (if  I  may 
use  the  expression),  and  not  to  proceedings  against  a 
person.  I  have  not  a  doubt  that  White  v.  Bed  fern 
was  properly  dedded,  and  that  it  is  the  only  possible 
way  in  which  effect  could  be  given  to  the  section.  I 
think  that  the  learned  magistrate  ought  to  have  made 
the  order  asked  for,  and  though  the  fruit  has  long 
ago  ceased  to  exist  the  case  must  be  sent  back  to  him 
with  an  intimation  to  that  effect.       * 

BiGHAK,  J. — I  agree.  Section  47  of  th»Act  defines 
what  the  medical  officer  of  health  or  sanitary  inspector 
is  to  do.  Among  other  things,  he  may  enter  upon 
any  premises  and  inspect  and  examine  articles  intended 
for  tiie  food  of  man  and  sold  or  exposed  for  sale  or 
deposited  in  any  place  for  the  purpose  of  sale  or  of 
preparation  for  sale.  It  is  obvious  £rom  the  power 
given  him  to  enter  upon  premises  that  he  must  make 
up  his  mind  and  determine  whether  the  artide  is 
exposed  for  sale  or  intended  for  the  food  of  man. 
Having  made  up  his  mind  that  the  artide  comes 
within  the  meaning  of  the  section,  it  is  his  duty  to 
examine  it ;  if  he  finds  that  it  is  unsound,  or  un- 
wholesome, or  unfit  for  the  food  of  man,  then  under 
snh-section  2  the  functions  of  the  magistrate  come 
into  operation ;  those  functions  appear  to  be  merdy 
ministerial  except  that  he  may  inquire  whether  the 
artide  is  in  fact  unsound,  unwholesome,  or  unfit  for 
the  food  of  man ;  if  he  decides  that  it  is,  he  has 
nothing  to  do  but  to  order  its  destruction.  We  are 
hoimd  to  interpret  the  section  in  this  manner  by  the 
decwion  in  White  v.  Bedfeniy  a  decision  which,  more- 
over, was,  in  my  opinion,  correct. 

Appeal  allotved. 

Solicitors  for  the  appellant,  (7.  T.  Young  A  Bon* 
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ATTOBinSY-GBirBRAL    V.    JEWISH   COLONIZATION 
AfiSOOIATION.    (o.) 

Inland  Bevenue — Eataie  and  aucceasion  duty — Company 
regietered  in  the  United  Kingdom — Begxstered  office  in 
London —Property  situated  abroad — Income  adminis- 
tered abroad—Finance  Ad,  1894  (67  cfc  68  Viet,  c. 
30),  «.  2—8ucce88ion  Duty  Act,  1863  (16  cfc  17  Vix^. 
c.  61),  M.  2,  7,  8,  16. 

By  a  deed  made  in  1892  between  a  foreigner  domi-' 
died  abroad^  and  owner  of  property  abroad  and  tJie 
defendants,  an  English  company  registered  in  England 
under  the  Companies  Acts,  and  having  a  registered 
office  in  London,  the  owner  gave  to  the  defendants 
certain  stocks,  shares,  and  securities  on  the  terms  that 
the  defendants  would,  during  the  life  of  the  donor, 
permit  him  to  receive  the  income  thereof,  and  after  his 
death  would  apply  the  said  stocks,  shares,  and  securities 
for  the  benefit  of  Bussian  Jews  generally,  and  principally 
for  the  promotion  of  their  emigration  and  sdtlement  in 
North  and  South  America,  which  was  the  object  for 
which  the  company  had  been  formed. 

The  company,  under  its  articles  of  association,  carried 
on  its  business  at  its  offvct  in  Paris,  bvt  the  annual  general 
and  other  meetings  were  held  in  London.  The  defendants 
paid  the  income  of  the  investments  during  his  life  to  the 
donor,  who,  in  1896,  died  domiciled  abroad.  The  greater 
part  of  the  property  at  that  time  wcu  situated  ctbroadi 
and  only  a  small  portion  in  England, 

Hdd,  that  the  defendants  were  an  English  company 
domiciled  in  England,  and  that,  in  order  to  enforce  the 
trusts  of  the  deed,  they  must  have  recourse  to  the  English 
courts  ;  and  that  they  were  therefore  liable  to  pay  estate 
duty  under  the  Finance  Act,  1894,  and  succession  duty 
under  the  Succession  Duty  Act,  1863,  in  respect  of  the 
principal  value  of  the  stocks,  shares,  and  securities 
specified  in  the  deed. 

Information. 

The  facts  of  the  case  as  set  out  in  the  judgment  of 
Ridley,  J.,  are  as  follows  : 

This  was  an  information  claiming  estate  and  suc- 
cession duty  upon  the  death  of  Baron  de  Hirsch  de 
Q^reuth,  in  respect  of  which  he  had  made  a  disposi- 
tion in  favour  of  the  Jewish  Colonization  Association. 

The  Jewish  Colonization  Assodation  was,  on  the 
10  h  of  September,  1891,  formed  into  a  company 
under  the  Companies  Acts,  1862  to  1890,  by  certificate 
of  the  Board  of  Trade.  On  it  being  proved  that  no 
portion  of  the  income  was  intended  to  be  used  as 
profit  to  its  members,  it  was  registered  under  section 
23  of  the  Companies  Act,  1867,  without  the  addition 
of  the  word  *'  limited." 

Its  objects  were,  stated  generally,  to  assist  the 
emigration  of  Jews  from  any  parts  of  Eurooe  or 
Asia  to  other  parts  of  the  world,  and  to  form  colonies 
for  their  reception.  The  office  was  to  be,  and  was, 
in  London.  By  artide  26  of  the  artides  of  associa- 
tion its  affairs  were  to  be  "under  the  general 
oontrol  of  a  council  of  administration,  consisting  of 
not  more  than  six  nor  less  than  three  persons** 
(none  of  whom  were  required  to  be  members  of  the 
company),  who  were  to  be  elected  by  the  company 
in  general  meeting,  and  to  hold  office  for  five  years. 

By  die  memorandum  of  association  it  was  stated 
that  the  objects  for  which  the  company  was  estab- 
lished were  (amongst  others):  (a)  '*Tj  assist  and 
promote  the  emigration  of  Jews  from  any  parts  of 
Europe  or  Asia,  and  principally  from  countries  in 


(a.)  Eeported  by  E.  Q.  Stillwbll,  Esq.,  Barrister- 
at-Law. 
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which  they  may  for  the  time  being  be  sabjeoted  to 
any  special  tazee  or  political  or  other  disabilities,  to 
any  other  parts  of  the  world,  and  to  form  and 
establish  colonies  in  various  parts  of  North 
and  Soath  America  and  other  countries  for 
agricultural,  commercial,  and'  other  purposes '' ; 
(c)  *'  to  accept  gifts,  donations,  and  bequests  of 
money  and  other  property  on  the  terms  of  the  same 
being  applied  to  all  or  some  one  or  more  of  the  pur- 
poses of  the  company  ** ;  (n)  **  to  invest  and  deal 
with  the  moneys  of  the  company,  in  any  the  public 
stocks  or  public  securities  of  tbe  English,  French, 
Belgian,  Dutch,  and  German  Governments,  or  of  the 
Government  of  the  United  States  of  America  " ;  («) 
•<  to  do  all  such  other  lawful  things  as  are  incidental 
or  conducive  to  the  attainment  of  the  aforesaid  objects. 
Provided  that  the  company  shall'  observe  the  pro- 
visions of  the  21st  section  of  the  Companies  Act  of 
1862,  where  applicable,  and  that  in  case  the  company 
shall  accept  any  gift  on  such  special  trusts  as  to  be 
subject  to  the  jimsdiction  of  the  Charity  Commis- 
sioners, the  company  shall,  if  required  by  the  Charity 
OommissionerB,  vest  the  same  in  special  trustees 
thereof." 

The  nominal  capital  of  the  company  was  to  be 
£2,000,000  in  20,000  shares  of  £100  each,  of  which 
19,992  were  allotted  to  Baron  de  Hirsch. 

The  seventh  clause  of  the  memorandum  of  associa- 
tion provided  that,  if,  in  the  event  of  a  winding  up 
or  .  dissolution  of  the  company  there  remained  any 
property,  it  should  not  be  distributed  among  the  mem- 
bers of  the  company  but  transferred  to  some  institution 
with  objects  similar  to  those  of  the  company ;  and  that 
if  such  institution  should  not  be  selected  by  the  mem- 
bers at  or  before  the  time  of  winding  up  or  dissolu- 
tion it  should  be  selected  by  the  judge  of  the  High 
Court  of  Justice  having  jurisdiction  in  that  behalf. 

By  article  18  of  the  articles  of  associattoa  the  first 
general  meeting  was  to  be  held  within  four  months 
after  the  incorporation,  and  subsequent  general 
meetings  were  to  be  held  once  at  least  in  every  year 
in  London,  or  such  other  place  as  the  council  might 
from  time  to  time  determine,  and  that  the  council 
might  at  any  time  convene  an  extraordinary  general 
meeting. 

The  first  meeting  was  held  on  the  14th  of  October, 
1891,  at  the  offices  of  the  company,  at  17,  Old  Broad- 
street,  London,  and  at  this  meeting  Baron  de  Hirsch 
was  elected  chairman  of  the  council,  and  resolutions 
were  passed  approving  two  sets  of  rules  defining  the 
duties  and  powers  of  the  ooundl.  It  is  not  necessary 
to  set  out  Sm  these  rules.  By  the  first  of  them  the 
directors  were  to  be  subject  to  the  control  of  the 
council,  and  to  exercise  aU  such  powers  of  the  com- 
pany as  were  not  expressly  reserved  to  the  company 
m  general  meeting. 

The  meetings  of  the  company  continued  to  be  held 
at  the  registered  office  in  London ;  but  the  business 
there  transacted  was  until  after  the  death  of  Baron 
de  Hirsch  on  the  21sl  of  April,  1896,  of  a  formal 
character.  The  council  held  their  meetings  in 
Paris,  and  at  these  meetings  they,  by  virtue  of  the 
articles  of  association  and  the  rules,  conducted  its 
affiiirs. 

On  the  22nd  of  July,  1892,  at  a  meetine  of  the 
ooundl.  Baron  de  Hirsch  proposed  to  hand  over  to 
the  association  various  securities  on  condition  that  he 
was  allowed  by  them  duriog  his  life  to  have  the 
income  resulting  therefrom,  and  from  any  which 
might  be  substituted  for  them  ;  aud  the  council  re- 
solved to  accept  the  gift,  and  to  affix  the  seal  of  the 
association  thereto. 

On  the  26th  of  August,  1892,  in  pursuance  of  this 
resolution,  an  indenture  was  entered  into  and  executed 
by  Baron  de  Hirsch  and  by  the  association,  the  terms 


of  which,  so  far  as  they  need  now  be  mentioned,  are 
as  follows : 

<'  (I)  That  the  association  would,  during  the  life  of 
the  donor,  from  time  to  time,  as  aud  when  directed 
by  the  donor  or  his  authorized  agents,  s4U  transfer, 
exchange,  dispose  of  and  deal  with  the  sail  stocks, 
shares,  bonds  and  seouritiAs,  aud  any  other  invest- 
ments which  might  be  substitated  for  the  s  ime,  or 
might  be  otherwise  subject  to  the  provisions  of  the 
now  stating  indenture,  and,  under  the  like  directions, 
invest  the  net  proceeds  after  deducting  all  costs  and 
expenses  of  and  incident  to  such  sale,  transfer,  or 
exchange,  in  any  other  modes  of  investment  which 
should  be  selected  or  approved  by  the  donor,  irre- 
spective of  any  conditions  which,  according  io 
the  memorandum  and  articles  of  association  of 
the  association,  were  applicable  to  the  invest- 
ments held  by  the  association  for  their  own  exclu- 
sive benefit. 

*<  (2)  That  the  association  would  permit  the  donor 
or  his  agents  to  receive,  or  would  pay  to  him  or  them, 
the  income  of  the  investments  for  the  time  being  held 
on  the  terms  of  the  now  stating  presents  and  all 
benefit  in  the  nature  of  bonuses  upon  or  accretions  to 
such  investments  should  be  treated  as  income,^  and 
not  as  capital ;  all  outgoings  and  expenses  incident 
to  the  receipt  of  the  said  income  should  be  paid  oun 
of  the  same. 

**  (3)  That  the  association  would,  after  the  death  of 
the  donor,  apply  the  stocks,  shares  and  securities, 
and  any  other  investments  which  may  be  substituted 
for  the  same,  or  be  otherwise  subject  to  the  pro- 
visions of  the  now  standing  indenture  for  the  benefit 
of  the  Russian  Jews  generally,  and  principally  for 
the  promotion  of  the  emigration  of  Bussian  Jews 
from  Europe,  and  the  settlement  of  such  Russian 
Jews  in  various  parts  of  North  and  South  America, 
and  other  countries  outside  the  Limits  of  Europe,  such 
settlement  to  be  made  preferentially,  and  as  for  as 
possible,  in  agricultural  colonies." 

At  about  the  same  time  all  the  stocks,  shares,  and 
securities  mentioned  in  the  schedule  (which  were  at 
the  time  held  partly  by  the  London  and  Westminster 
Bank  and  partly  by  other  banks  situate  abroad)  were 
duly  transferred  by  direction  of  Baron  de  Hirsch,  in 
pursuance  of  the  indenture,  to  the  account  of  the 
association  with  the  several  banks,  and  were  thence- 
forward held  by  Uie  association  upon  the  trusts  and 
for  the  purposes  declared  by  the  indenture,  and  pur- 
suant thereto  from  that  time  onwards  the  council 
paid  the  income  accruing  thereon  to  Baron  de  Hirsch 
during  his  life.  All  the  securities  were  transferable 
by  delivery. 

Baron  de  Hirsch  died,  sine  prole,  on  the  21st  of 
April,  1896. 

The  information  claimed  that,  on  the  death  of  tbe 
said  Baron  de  Hirsch,  estate  duty  under  the  Finance 
Act  (57  &  58  Yict.  c.  30],  s.  2  (1)  {b)  and  (c),  and 
succession  duty  under  16  &  17  Vict.  c.  5,  ss.  7  and  8, 
became  payable  on  the  principal  value  of  the  shares, 
stocks,  bonds,  and  securities  specified  in  the  sohedale 
to  the  indenture  of  the  26  th  of  August,  1892,  or  of 
the  investments  and  moneys  then  representing  the 
same. 

The  Commissioners  of  Inland  Revenue  caused 
application  to  be  made  to  the  defendant  company  to 
deliver  proper  accounts  and  statements  in  respect  of 
the  said  shares,  stocks,  bonds,  securities,  and  moneys, 
and  to  pay  the  duties  which  ought  to  be  paid  in 
respect  of  the  value  thereof  as  aforesaid,  but  the 
defendant  company  refused  to  do  so,  and  contended 
no  such  duties  were  payable. 

Sir  B.  E.  WehsUr,  A.G.,  Sir  R.  B.  Finlay,  8,0., 
and  Vaughan  Hawkins,  fur  the  Cruwu. 
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Sir  B.  Beid,  Q.O.,  Sunn/en  Eady,  Q,C.,  Dicey,  Q.G., 
Danckwerts,  Q.C,  and  E,  Schuster,  for  the  defendants. 

The  argoments  are  folly  dealt  with  in  the  written 
jadgment  of  the  court. 

The  following  cases  were  cited :  Wallace  v.  AUorney- 
Oeneral,  14  W.  B.  116,  L.  R.  1  Oh.  App.  1  ; 
AUorney-Oeneral  v.  Camphell,  L.  E.  6  H.  L. 
524;  In  re  CigakCe  Settlement  Traete,  26  W.  R. 
257,  7  Ch.  D.  351;  Attorney -General  v.  Felce, 
10  Times  L.  R.  337  ;  Thomwn  v.  Advocate- 
Oeneral,  12  CI.  &  P.  I;  In  re  Lovelace^s  Settlement,  7 
W.  B.  401.  575.  4  De  G.  &  J.  340 ;  In  re  Wallop's 
TrusU,  12  W.  B.  587,  1  De  G.  J.  &  8.  656 ;  In  re 
Badarfs  Trusts,  18  W.  B  885,  L.  B.  10  Bq.  288 ; 
LyaU  V.  Lyall,  21  W.  B.  34.  L.  B.  15  Bq.  1 ;  Cesena 
Sulphur  Co.  Y.  Nicholson,  25  W.  B.  71,  1  Ex.  D.  428; 
South  African  Breweries  {Limited)  v.  King,  47  W.  B. 
681.  [1899]  2  Ch.  173. 

Cur.  adv,  vuU, 

May  16. — Bidlby,  J.,  delivered  a  written  jadg- 
ment, and  after  stating  the  facts  as  set  out  above, 
proceeded  as  follows :  'Baron  Hunch  de  Gkreuth  died, 
sine  prole,  on  the  21st  of  April,  1896,  domiciled  in 
Ansma,  and  it  is  now  contended  by  ike  Crown  that 
suooession  duty  and  estate  duty  are  payable  on  the 
value  of  these  securities,  or  of  the  investments  now 
representing  the  same,  on  the  ground  that  the  suc- 
oesnon  descended  upon  them  by  English  law,  and 
that  by  that  law  the  trust  must  be  administered. 

On  the  other  hand.  Sir  Bobert  Beid,  while  admitting 
that  estate  duty  is  payable  on  such  of  the  securities  as 
were  situate  in  England  at  the  time  of  Baron  Hirsch's 
death  (that  is  to  say,  on  such  of  them  as  were  at  the 
Ix)ndon  and  Westminster  Bank),  contended  that  no 
snooesston  duty  was  payable  on  any  of  the  securities, 
and  no  estate  duty  on  those  which  were  situate 
abroad. 

As  by  section  2,  sub-section  2,  of  the  Finance  Act, 
1894,  "Property  passing  on  the  death  of  the  deceased, 
when  situate  out  of  the  United  Kingdom,  shall  be 
included  only  if,  under  the  law  in  force  before  the 
passing  of  this  Act,  lesacy  or  succession  duty  is  pay- 
able in  respect  thereof,  or  would  be  so  payable  but 
for  the  relationship  of  the  person  to  whom  it  passes," 
the  single  question  in  this  case  is  whether,  under  these 
circumstances,  where  the  domicil  of  the  predecessor 
is  foreign  and  the  property  is  situate  abroad,  duty  is 
payable  under  the  2nd  and  16th  sections  of  the 
Succession  Duty  Act,  1853,  which  by  section  2  enacts 
as  follows :  "  Every  past  or  future  disposition  of 
property,  by  reason  whereof  any  person  has  or  shall 
become  beneficially  entitled  to  any  property  or  the 
income  thereof  upon  the  death  of  any  person  dying 
after  the  time  appointed  for  the  commencement  of 
this  Act,  either  immediately  or  after  any  intervid, 
either  certainly  or  contingently,  and  either  origmally 
or  by  way  of  substitutive  limitation,  and  every 
devolution  by  law  of  any  beneficial  interest  in  property, 
or  the  income  thereof,  upon  the  death  of  any  person 
dying  after  the  time  appointed  for  the  commence- 
ment of  this  Act,  to  any  other  person,  in  .possession 
or  expectancy,  shall  be  deemf  d  to  have  conferred  or 
to  confer  on  the  person  entitled  by  reason  of  any 
suoh  disposition  or  devolution  a  succession.'* 

It  may  be  desirable,  first,  to  set  out  what  appears  to 
me  to  be  the  result  of  prerious  decisions,  and  then  to 
deal  with  the  arguments.  Of  the  cases  quoted, 
the  first  in  order  of  date  was  In  re  Lovelace's  Settle- 
menL  In  that  case  there  had  been  an  English 
marriage  settlement  made  between  English  people, 
under  which  property  was  assigned  by  the  lady  upon 
usual  trusts  for  the  lives  of  husband  and  wife  and  the 
life  of  the  survivor,  and  in  the  event  (which  happened) 
of  there  bemg  no  issue  attaining  a  vested  interest 


then  upon  the  trusts  which  the  wife  might  by  will  or 
deed  appoint,  and  in  default  of  appointment  for  the 
next-of-kin.  The  parties  became  domiciled  in  France, 
and  the  husband  having  died  in  March,  1852,  the 
widow  in  April.  1852,  exercised  her  power  of 
appointment  by  will,  whereby  she  appointed  £10.000 
to  two  persons,  natives  of  France,  and  there  domiciled. 
In  1856  she  died,  and  the  appointees  presented  a 
petition  for  payment  of  the  £10,000.  The  Crown 
thereupon  claimed  succession  duty,  and  the  Yioe- 
Chancellor  decided  that  no  duty  was  payable,  upon 
the  ground  that  the  operation  of  sectioQ  2  of  the  Act 
of  1853  was  restrained  by  that  of  section  4,  which 
applies  upon  the  death  of  persons  dying  after  the 
time  appointed  for  the  commencement  of  the  Act  only 
(which  date  was  the  19th  of  May,  1853).  But  the 
Lords  Justices,  reversing  this  dedsion,  held  that  the 
case  might  be  within  the  second  section,  though  not 
within  &e  fourth.  It  was  further  argued  that,  as  the 
domicil  of  the  lady  was  French,  no  duty  was  payable 
any  more  than  it  would  be  imder  the  Legacy  Duty 
Act.  But  the  court  said :  **  The  trustees  of  the  settle- 
ment are  here.  The  money  is  in  the  English  funds." 
In  effect  the  decision  was  that  the  Act  applies  to  a 
succession  under  a  British  settlement  to  British 
property  vested  in  British  trustees  and  falling  under 
the  jurisdiction  of  a  British  court,  though  both  the 
predecessor  and  successor  are  domicdled  abroad. 

In  re  Wcdlop's  *  Trusts  was  the  next  case.  There 
an  English  testator  gave  a  fimd  to  trustees  on 
trust  to  pay  the  income  to  his  daughter  for 
life,  and  lifter  her  death  upon  such  trusts  as  she 
should  by  will  appoint.  The  daughter  became 
domiciled  in  Jersey  and  disposed  of  the  fund,  giving 
two  legacies  to  two  persons,  and  the  rest  to  her 
husband.  The  fund  was  in  Consols.  The  decision  was, 
following  In  re  Lovelace's  Settlement,  that  the  lef;acie8, 
although  not  subject  to  legacy  duty,  were  subject  to 
succession  duty.  It  does  not  appear  that  the  rule  laid 
down  in  the  former  case  was  in  any  way  modified. 

In  Wallace  v.  Attorney  -  OcTieral,  the  testator, 
whose  will  was  in  question,  died  domiciled  in 
France,  and  possessed  of  property  both  in  France 
and  in  England,  including  a  leasehold  house  and 
a  large  sum  in  Consols.  It  was  admitted  that 
duty  was  payable  on  the  leasehold  house,  but  the 
court  decided  that  neither  succession  nor  legacy  duty 
was  payable  on  the  Consols.  The  Lord  Chancellor 
said :  **  I  think  that  in  order  to  be  brought  within 
the  section,  he  (the  legatee)  must  be  a  person  who 
becomes  entitled  by  virtue  of  the  laws  of  this  countrjr*" 
He  pointed  out  the  difficulty  of  holding  otherwise. 
The  ofiicers  of  the  revenue  could  not  ascertain  who 
wore  the  persons  entitled  by  foreign  laws  nor  the 
duties  to  which  they  might  be  liable  under  such  law ; 
whereas  if  the  persons  are  entitled  under  our  laws 
and  liable  to  duties  under  our  laws,  their  duty  is 
simple.  He  further  said:  "The  ground  on  which 
my  opinion  rests  is  that  to  the  generality  of  the  wordd  , 
in  the  second  section  •  •  •  some  limitation  must 
be  implied,  and  that  limitation  can  only  be  a  limita- 
tion confining  the  operation  of  the  words  to  persons 
who  become  entitled  by  virtue  of  the  laws  of  this 
country."  He  distinguished  the  previous  decisions 
of  In  re  Lovelace's  Settlement  and  In  re  Wallop's  Trusts 
as  having  been  cases  of  testamentary  appointment 
under  English  instruments  and  not  simply  of  wills ; 
such  an  instrument  having  to  be  construed  by  our 
own  law,  not  by  the  law  of  the  domicil  of  the  person 
executing  the  power. 

This  decision  was  explained  and  commented  upon 
in  the  case  of  Attorney  -  General  v.  Campbell; 
but  previously  to  that  had  been  decided  the  case 
of  In  re  Badart's  Trusts,  where  the  testator, 
domiciled  in  Belgium,  came  to  England  and  lived 
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there  for  the  last  ten  years  of  bis  life,  oarryinii^ 
on  business  in  this  oountiy.  He  left  a  sum  of  £12,000 
to  be  invested  in  Consols  and  held  in  trost  for  A.  for 
life  and  after  his  decease  for  his  nephews  and  nieces, 
most  of  whom  were  foreigners.  yioe-Chancellor 
Malins  held  tbat  saocession  duty  was  payable,  and  he 
stated  that,  in  his  opinion,  there  was  no  succession  at 
all  in  Wallace^ B  oasct  but  that  it  was  a  mere  question 
of  legacy  duty ;  putting  in  other  words  the  argument 
of  Mr.  Eerslake  for  ihe  Crown— namely,  that  here 
there  was  not  a  bare  legacy  or  gift,  but  a  direction  to 
invest  money  in  England  for  the  benefit  of  eesHtis  que 
trust,  who  would,  therefore,  take  under  English  law. 
Tbe  next  case  is  tbat  of  the  Attomey-Qeneral  ▼. 
Campbell.  There  one  Callanane,  an  Irishman,  became 
domiciled  in  Portugal.  On  a  visit  to  this  country  he 
made  a  will  directing  his  executors  to  collect  his 
property,  which  was  in  Portugal,  and  convert  it  into 
cash,  pajr  l^jp^sy  duties  out  of  it,  and  invest  the 
residue  in  English  3  i>er  cents.  They  were  to 
appropriate  enough  to  pay  an  annuity  of  £50  to  his 
sister,  and  on  her  death  the  appropriated  fund  was 
to  revert  to  the  residuary  estate  and  be  divided 
(like  all  the  rest)  amongst  his  children.  The  trusts 
were  performed,  and  the  House  of  Lords  hdd  that 
succession  duty  was  payable  on  the  death  of  his  sister 
on  the  part  of  his  fortune  so  appropriated,  because  the 
duties  of  the  executor  involved  the  placing  of  tbe 
money  here  in  funds  within  the  functions  of  tbe 
judicature  of  this  country.  In  Wallace*8  case,  on  the 
other  hand,  all  the  questions  relating  to  the  distribu- 
tion of  tbe  estate  belonged  to  the  judee  of  the 
domicil—- that  is,  the  forum  of  admmistration. 
•'You  cannot  apply,"  said  Lord  Westbury,  "an 
English  Act  of  Parliament  to  foreign  property  whilst 
it  remains  foreign  property ;  but  after  the  purposes 
of  administration  have  been  answered,  and  distribu- 
tion made,  if  a  party  taking  this  distributive  part 
comes  to  this  country  and  invests  it  upon  trusts,  it 
answers  the  character  of  a  British  settlement  and 
British  property."  That  settiement,  therefore, 
though  made  by  a  will,  became,  by  reason  of  the  trust 
for  tiie  investment  of  the  property,  subject  to  the 
rules  of  English  law,  and  the  auty  was  payable  on 
what  Lord  Westbury  calls  "  the  distributive  part." 
The  fact  that  the  investment  was  to  be  in  the  English 
funds  does  not  seem  to  have  been  treated  as  the 
governing  consideration.  It  is  the  investment  on 
trust  here  that  makes  the  property  liable,  not 
its  local  situation.  In  Lyall  v.  Lyall,  there 
was  a^  marriage  settlement  by  which  the  husband 
domiciled  in  New  South  Wales  assigned  to  trustees 
certain  property,  including  a  policy  of  insurance 
on  his  life,  and  a  sum  in  Consols,  and  £1,000,  which 
he  covenanted  to  pay,  on  trust  to  invest  and  pay  the 
income  to  the  wife  for  life,  then  to  the  husband  for 
life,  and  then  for  division  among  the  children.  The 
husband  died  in  New  South  Wales,  and  was  there 
domiciled  at  the  time  of  his  death ;  and  then  the  wife 
died,  leaving  one  child*  At  the  time  of  the  wife's 
death  neither  the  policy  money  nor  the  £1,000  had 
been  paid  to  the  trustees.  The  Master  of  the  Rolls 
decided  with  reluctance,  but  following  the  decision 
just  quoted,  that  succession  duty  was  payable  on  tbe 
funds  to  which  the  child  became  entitled.  He  appears 
to  have  thought  that  the  distinction  established  be- 
tween legacy  duty  and  succession  duty—namely,  tbat 
the  one  is  not  payable  where  the  domidl  of  the 
testator  is  foreign,  while  the  latter  may  be  so,  is  to 
be  regretted.  But  it  follows  from  the  decision  of 
Attomey-Oeneral  v.  Campbell  that  if  in  order  to 
administer  the  property  or  to  carry  out  the  trusts 
upon  which  it  has  been  disposed,  resort  must  be  had 
to  English  law,  succession  duty  is  payable,  although 
the  domioil  of  the  testator  be  foreign;  and  it  follows. 


also,  from  that  and  the  previous  decisions,  that  if  the 
disposition  of  the  property  be  made  by  a  testator 
acting  under  a  power  given  him  by  an  instrument 
which  must  be  construed  and  carried  into  effect  by 
the  laws  of  England,  then  also  succession  duty  is 
payable,  although  the  domicil  of  both  predecessor 
aod  successor  is  a  foreign  one;  but  if  the  gift  or 
devise  be  made  by  a  person  domiciled  abroad,  then, 
even  though  the  property  be  situate  in  England, 
unless  the  intervention  of  the  English  law  is  required 
in  order  to  carry  the  gift  or  devise  into  effect,  succes- 
sion duty  is  not  payable. 

The  next  case  was  that  of  In  re  Cigala's  Trusts, 
and  on  this  case  great  reliance  was  placed  by 
the  Attorney- Qeneral.  There  was  an  English 
marriage  settiement  by  which  certain  property, 
mostiy  situate  abroad,  being  French  Bentes,  were 
settled  by  the  wife  on  the  usual  trusts  for  husband 
and  wife  for  life  and  then  for  the  children.  The 
husband  always  had  a  foreign  domicil,  and  the  wife 
and  children  had  also  a  foreign  domicil.  It  was  held 
that  the  property  on  passing  into  the  hands  of  tbe 
children  under  those  trusts  was  subject  to  succession 
duty.  The  court  said  that  it  followed  from  previous 
decisions  that  a  foreigner  may  be  liable  to  pay  suc- 
cession duty ;  that  the  property  was  only  in  a  certain 
sense  foreign,  and  was  movable,  so  that  the  right  to 
dispose  of  it  followed  the  person  of  the  owner,  and 
that,  as  the  settlement  was  British,  and  the  property 
in  fact  English  property,  the  duty  was  payable. 

Finally  the  law  was  laid  down  in  precisely  tbe 
same  way  in  a  case  which  in  principle  it  is  difficult 
to  distinguish  from  the  present  one  —  namely. 
Attorney- General  v.  FeJce,  of  which  case  a  shorthand 
note  was  furnished  to  us.  There  a  foreigner 
had  property  abroad,  and  apparently  wishing  to 
place  it  under  British  protection,  he  appointed  a 
trustee,  and  there  was  a  declaration  of  the  trusts 
on  which  it  was  held,  and  the  securities  were  placed 
in  the  hands  of  the  trustee  in  order  that  they  might 
be  deposited  with  bankers  in  this  country.  Upon 
his  death  succession  duty  was  claimed  from  the 
executors,  and  held  to  be  payable  for  this  reason — 
that  the  settlement  was  a  British  one,  and  designedly 
so,  and  that  the  trustee  was  subject  to  British  juris- 
diction, and  that  although  the  domicil  was  foreign 
and  the  property  was  foreign. 

These  later  cases  appear  precisely  to  follow  the 
rule  which  is  to  be  properly  deduced  from  Attorney- 
General  v.  Campbell,  and  that  is,  that  upon  devolu- 
tions of  property  such  as  are  contemplated  by  the 
Succession  Duty  Act,  s.  2,  the  duty  is  payable, 
although  there  be  a  foreign  domicil  and  although  the 
property  be  foreign,  if  in  order  to  administer  the 
property  or  the  trust,  to  which  it  is  subject,  recourse 
must  be  had  to  an  English  tribunal. 

Now,  what  is  the  case  in  the  present  instance  ? 

Sir  Bobert  Beid's  points  were :  (1)  that  the  property 
was  situate  abroad,  (2^  that  the  property  was  settled 
by  a  foreigner  domiciled  abroad,  (3)  that  the  deed 
was  executed  abroad,  (4)  that  the  deed  was  executed 
in  favour  of  foreigners.  But  the  argument  appears 
to  assume  that  in  order  to  make  succession  duty  pay« 
able  the  domicil  must  be  English  and  the  property 
situated  in  England,  or,  at  all  events,  that  these  are 
circumstances  is  to  be  chiefly  considered,  whereas 
from  an  examination  of  the  authorities  it  has  been 
shown  that  that  is  not  so.  With  regard  to  the  third 
point,  I  think  this  cannot  be  material.  The  deed  was 
an  English  deed.  It  purports  so  to  be.  Baron  de 
Hirsch  and  the  association  are  alike  described  in  it  as 
residing  in  England,  and  the  registered  office  of  the 
latter  is  stated  to  be  in  London.  I  therefore  think  it 
must  be  treated  as  an  Eoglish  document. 

With  regard  to  the  fourth  point,  this  also,  if  true. 
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would  not  be  material  according  to  Lovelace*B  aue,  in 
which  both  predecessor  and  successor  were  domicUed 
abroad.  But  it  seems  incorrect  to  say  that  the 
beneficiaries  of  this  trust — meaning  by  that  phrase 
the  Bussian  Jews — were  the  successors  on  whom  this 
tax  is  to  fall,  if  it  is  to  fall.  They  are  not,  and  no 
one  on  their  behalf  is,  in  the  position  of  a  cestui  que 
trustt  or  can  call  on  the  council  c>r  the  company  to 
carry  out  the  trust  in  a  particular  manner  in  f  Avour 
of  any  one  applicant  or  of  any  body  of  applicants. 
Then,  is  the  council  the  succesvor,  so  that  it  may  be 
argued  that  the  domidl  of  the  members  of  it  is  a 
foreign  one  P  Their  whole  authority  to  act  in  this 
matter  is  derived  from  the  company,  the  owners  of 
the  property.  It  is  the  company  that  has  become 
benefidaUy  entitled  on  the  death  of  Baron  Himch. 
Until  that  event  the  income  had  to  b(*  paid  to  him 
through  the  persons  authorized  by  the  company  to  do 
so.  After  that  event  the  income  is  dealt  with  b^  the 
same  persons,  on  the  same  authority,  but  freed  from 
the  life  interest.  But  it  was  argued  that  the  domidl 
of  the  company  is  French  because  the  meetings  of  the 
councillors  have  been  held  in  Paris.  But,  according 
to  that  view,  the  domidl  could  be  arranged  by  a 
mere  resolution  to  hold  tJlie  meetings  elsewhere,  and 
that  does  not  seem  reasonable. 

The  case  of  the  Cesena  Sulphur  Co,  v.  Nicholson 
was  quoted  on  this  point.  That  was  dedded  on 
a  question  whether  certain  profits  were  liable  to 
xDoome  tax  (Sdiedule  D),  as  arising  to  a  person 
(or  corporation)  residing  in  the  United  Kingdom, 
and  it  was  held  that  where  a  company  registered 
ia  this  country  makes  profits  on  operations  carried  on 
abroad  by  their  agents  or  delegates,  there  being  a 
central  board  of  management  having  general  control, 
all  the  profits  are  taxable  though  earned  out  of  this 
country.  The  question  was  not  the  same  as  that 
which  we  have  to  dedde,  but  the  court  came  to  the 
opinion  that  the  company's  residence  was  at  their 
prind^  seat  of  business ;  and  that  the  prindpal  seat 
of  busmesB  was  at  the  registered  office,  although  the 
operations  were  carried  on,  with  the  exception  of  the 
general  control,  elsewhere.  So  far  as  that  deddon 
goes,  it  is  not  against  the  view  that  this  company 
was  domiciled  in  England. 

It  was  further  put,  however,  and  with  much 
astuteness,  that  it  would  not  be  by  the  British  courts, 
nor  under  thdr  jurisdiction,  that  this  property  would 
be  administored.  It  is  true  that  it  would  not  be 
governed  by  the  lules  of  our  muuidpal  law  in  all 
matters.  Thus,  by  the  Austrian  law  (as  was  stated 
to  us),  an  Austrian  father  cannot  divest  himself  of 
property  so  as  to  injure  the  rights  of  his  children  to 
'  Ugiiim,  and  anv  alienation  at  any  time  having  that 
effect  may,  on  the  death  of  the  father,  be  set  aside  to 
the  extent  to  which  it  has  that  effect.  The  Austrian 
law  was  the  law  of  the  domidl  of  the  deceased,  and 
it  could  have  been  applied  in  this  case  if  there  had 
been  any  children. 

Again,  if  there  had  arisen  any  question  upon  which 
the  French  Government  found  tnat  the  assodation 
were  working  against  their  recogiiized  policy,  or 
interfering  in  colonies  in  a  way  not  in  their  opinion 
desirable,  there  can  hardly  be  any  doubt  that  they 
Qould  have  enforced  upon  them  the  law  of  France. 
Bo  could  the  Government  of  any  country  in  which 
the  association  were  working ;  and,  further  than 
that,  if  a  prooeediug  were  brought  in  England  to 
determine  such  a  point,  it  can  hardly  be  suppostd 
that,  assuming  the  jurisdiction,  it  would  not  have 
been  exercised  in  favour  of,  and  by  reference  to  the 
laws  of  the  country  concerned.  But  although  it  is 
true  that  these  and  other  instances  may  be  given 
where  tiie  fordgn  law  would  by  any  tribunal  be 
allowed  to  apply  to  the  administration  of  this  trust. 


is  it  not  true  also  to  say  that,  in  order  fully^  to 
administer  the  property  and  to  determine  all  questions 
relating  to  it,  recourse  must  be  had  to  the  English 
tribunal  P  By  it  foreign  law  may  have  to  be  applied. 
Some  instances  have  been  given  where  it  probably 
would  be  so,  but  the  property  is  owned  here  by  a 
company  registered  under  the  Companies  Acts. 
Suppose  a  winding  up  or  dissolution — ^nder^  what 
court  but  the  EneUsh  court,  having  that  jurisdiction, 
could  it  be  conducted?  The  seventh  clause  of  the 
memorandum  admits  that. 

But  the  English  law  governs  this  company  also  in 
many  other  ways,  such  as  its  very  name,  the  posdble 
acquidtion  of  land,  or  of  gifts  on  trust,  and  the 
share  capital— and  although  the  income  may  be 
administered  abroad  and  the  property  is  foreign  in  the 
sense  of  being  dtuated  abroad,  it  is  here  that  it  is 
owned.  The  property  may  be  transferred  from  one 
country  to  another,  and  the  coundlmay  »it  in  Austria, 
or  some  other  country,  but  herd,  until  the  title  be 
altered,  remains  the  ownership.  Probably,  as  was 
stated  at  the  bar,  it  was  in  order  to  gain  the  security 
given  by  our  law  that  the  company  was  constituted  in 
England  and  made  owner  of  the  property.  For  these 
reasons  I  think  the  Crown  is  entitled  to  judgment. 

Dabuno,  J.— I  will  begin  by  stating— for  it  is 
necessary  to  the  deddon  of  this  case— that  I  come  to 
the  condusion  that  the  Jewish  Colonization  Associa- 
tion is  domiciled  in  England.  As  to  Baron  Hirsch, 
it  is  admitted  that  he  was  domiciled  in  Austria.  The 
effect  of  the  deed  of  the  26th  of  August,  1892, 
together  with  the  subsequent  transactions  between 
Baron  Hirsch  and  the  association,  was  that 
a  large  number  of  stocks,  shares,  bonds,  and 
investments  (for  the  most  part  representing 
property  dtuate  in  fordgn  countries)  were  trans- 
ferred to  the  association  and  became  thdr  property. 
This  property  the  assodation  held  as  trustees  for  the 
benefit  of  a  number  of  unascertained  aliens  of  the 
Jewish  race.  The  same  deed  secured  to  Baron 
Hirsch  during  his  life  the  entire  income  of  the  asso- 
ciation to  be  derived  from  the  property  he  had  eo 
given  th«m. 

In  April,  1896,  Baion  Hirsch  died,  and  the  property 
is  now  held  by  the  assodation  upon  the  trusts  for  the 
benefit  of  the  classes  of  persons  indicated  in  the 
deed. 

The  assodation  to  which,  by  means  of  the  deed, 
the  property  was  given  in  trust,  became  a  company 
duly  established  in  Enftland  under  the  Companies ' 
Acts.  The  reffisttfied  office  of  the  company  was  in 
Loudon,  and  clause  3  of  the  memorandum  of  assoda- 
tion shows  that  Baron  Hirsch  desired  '*to  assist  and 
promote  the  emigration  of  Jews  from  any  parts  of 
Europe  or  Asia,  and  principally  from  countries  iu 
which  they  may  for  the  time  bdng  be  subject  to  any 
spedal  taxes  or  political  or  other  disabilities."  He 
further,  in  the  event  of  the  association  being  dissohed, 
and  in  the  last  resort,  entrusted  to  a  judge  of  the 
High  Court  of  Justice  in  England  the  sekction  of 
some  other  institution  to  benefit  by  his  bounty. 

The  council  of  administration  of  the  assodation 
was  accustomed  to  meet  in  Paris,  and  the  asso- 
dation transacted  most  of  its  business  in  offices 
there.  It  appears  by  the  minutes  of  the  council 
of  administration,  dated  the  loth  of  January, 
1892,  that  this  was  done  because  Baron  de  Hirsch  had 
offices  in  Paris,  and  desired  to  have  the  business  of 
the  association  conducted  in  those  offices. 

In  these  circumstances  the  question  is  whether  duty 
under  the  Finance  Act,  1894,  and  succesdon  duty 
under  the  Succesdon  Duty  Act,  1853,  became  payable 
by  the  Jewish  Colonization  Assodation  upon  the 
death  of  Baron  de  Hirsch.    The  question  whether  the 
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association  are  liable  to  estate  daty  depends  npon  the 
qaestion  whether  tbey  are  liable  to  snccession  duty. 
Now,  this  must  be  decided  upon  the  meaning  to  be 

gVen  to  section  2  and  section  16  of  the  Succession 
aty  Act,  1853,  and  there  can  be  no  doubt  that 
if  the  words  of  those  sections  are  taken  in  their 
widest,  or,  indeed,  in  their  natural  sense,  then 
duty  is  payable.  But  it  is  well  established  tliat, 
in  the  words  of  Lord  Cran worth,  C,  in  WalUice  v. 
Attomey-QeTieral,  there  is  necessarily  an  <' implied 
limitation  as  to  the  persons  liable  to  duty"  under 
those  sections,  and  many  oases  have  been  dted  to  us 
to  show  what  limitations  ought  to  be  implied.  In 
the  first  place,  it  is  said  that  this  is  not  an  Eoglish 
settlement  or  trust,  yet  I  think  it  is.  With  every 
desire  not  to  say  anything  invidious  concerning  the 
laws  or  the  executive  of  any  foreign  country,  and 
anxious  not  even  to  reflect  on  the  Egypt  of  the 
Pharaohs,  I  think  it  sufficiently  appears  from  the 
documents  to  which  I  have  referred  that  Baron  de 
Hirsch  desired  and  intended,  for  reasons  to  him 
sufficient,  to  avail  himself  of  the  protection  of  English 
laws,  and  of  English  Courts  of  Jastice,  for  the 
security  of  the  property  he  gave,  and  of  the  rights  of 
those  to  whom  he  gave  it,  and  of  the  protSgSs  of 
those. 

Further,  it  is  said  that  no  duty  is  payable  because 
Baron  de  Hirsch  was  of  Austrian  domidl.  I  agree 
that  this  qaestion  has  a  certain  bearing,  but  I  do  not 
think  it  is  of  the  importance  attributed  to  it  by  Sir 
Robert  Beid.  As  Lord  Hatherley  put  it  in  AUorjiet/- 
General  v.  Campbell,  L.  R.  5  H.  L.,  at  p.  528:  *'  In 
order  to  have  the  personal  property  administered  you 
must  seek  the  forum  of  that  country  where  the  person 
whose  property  is  in  qaestion  has  acquired  a  domicii. 
Then,  when  you  obtain  possession  of  that  property, 
you  do  all  which  has  to  be  done  in  the  country  to 
which  the  testator  belonged."  It  is  true  that  Lord 
Hatherley  is  reported  as  saying,  "  You  do  all  which 
has  to  be  done/'  bat  I  think  his  meaning  was,  <*  You 
have  done  all  that  was  to  be  done  in  the  country  to 
which  the  testator  belonged,"  for  he  at  once  pracee  Is 
to  say :  "  The  question  is  afterwards,  when  the  pro- 
perty has  been  so  obtained  and  administered,  and  is 
in  the  state  in  which  the  testator  desired  it  to  be 
placed,  in  what  condition  do  you  find  the  fund  ?  " 

Now,  I  assume  that  the  association  have  taken  all 
steps  (if  there  were  any)  necessary  to  be  taken  in  the 
country  of  domioil  of  Baron  de  Hirsch,  or  wherever 
the  property  may  be  locally  situate,  in  order  to  acquire 
this  property,  and  I  assume  them  to  have  legally 
acquired  it,  for  otherwise  I  think  the  question  of  duty 
payable  here  would  not  arise. 

It  is  now  property  which  belongs  to  an  English 
company  by  reason  of  such  a  disposition  by  a  person 
of  foreign  domicii  as  renders  it  liable  to  the  duties 
contended  for.  The  faot  that  the  English  company 
are  the  owners  of  the  property  upon  trust  to  apply  it 
in  a  particular  way  in  the  establishment  of  foreign 
Jews  does  not  prevent  the  company  from  being  the 
successor,  and  beneficially  entitled  within  the  meaning 
of  thH  Aet  There  are  no  other  individuals  capable  of 
identification  as  beneficially  entitled  until  the  company 
shall  have  selected  them  as  persons  to  profit  l^ 
Baron  de  Hirsch's  benefaction.  Moreover,  this  seems 
to  be  established  by  Atiomey-Oeiveral  v.  Felce.  But 
here  it  is  farther  obj^-cted  that  the  duties  are  not 
payable,  because  the  property  is  locally  situate  out  of 
this  country,  and  AUomey-Qeneral  v.  Wallace  is  relied 
upon.  True  it  is  in  that  case  the  property  abroad 
was  sold  and  the  price  was  investm  in  English 
Consols ;  and,  naturally  enough,  that  fact  is  men- 
tioned in  the  judgments.  But  I  do  not  think  it  is 
1  ecFSsary  to  their  conclusion.  Indeed,  Lord  West- 
bury  sa^s  (at  p.  531)  in  AUorney^Oeneral  v.  Campbell: 


''After  the  purposes  of  administration  have  been 
answered  and  distribution  made,  if  a  party  taking 
this  distributive  part  comes  to  this  oountiy  and  invests 
it  upon  trusts,  it  assumes  the  character  of  a  British 
settlement  and  British  property,  and  is  no  longer  to 
be  dealt  with  as  if  it  were  merely  a  portion  of  a 
foreign  testator's  estate  to  be  received  in  the  course  of 
sdministration."  It  is  true  that  this  passage  is  some- 
what ambiguous,  and  I  may  not  have  understood  it 
rightly ;  but  I  am  led  to  think  that  the  meauinfl:  is 
as  I  have  stated,  for  in  Lyall  y.  Lyall,  L.  R.  15  Eq., 
at  p.  10,  Lord  Romilly,'  M.R.,  speaks  as  follows 
of  Attorney 'General  Y.  Campbell:  "In  that  case  their 
lordships  decided  that  when  a  person,  whether  an 
alien  or  a  British  subject,  succeeds  to  property  onder 
a  British  settlement  vested  in  British  trustees  he  is 
liable  to  pay  succession  duty,  whether  the  settlement 
be  i^ade  by  an  alien  or  a  British  sabject,  and  whether 
the  settlement  be  made  by  deed  or  will,  and,  as  I 
understand,  wherever  the  property  is  locally  situated.*' 

Kow,  this  exposition  of  the  law  covers,  as  it  seems 
to  me,  every  controverted  doctrine  in  this  case,  and, 
assuming  that  passage  to  rightly  state  the  law,  con- 
cludes it  in  favoar  of  the  Grown ;  provided  I  am  right 
in  coming  to  the  conclusion  that  this  was  a  British 
settlement,  and  that  the  trustees  were  British,  beoauwe 
the  company  was  British  by  domicii,  and  that  the 
company  was  the  trustee  as  such,  so  that  the  domicii 
of  thn  various  indiviinal  directors  may  be  dis- 
regirded. 

The  case,  then,  stands  thus.  The  words  of  the 
statute  are  most  comprehensive,  and  amply  sufioieat 
to  give  the  duties  claimed.  They  are.  however, 
subject  to  various  implied  limitations.  Is  there  any 
decided  case  which  limits  them  in  suoh  a  way  as  to 
deprive  them  of  application  in  this  case  P  For  my 
own  part  I  can  see  none,  unless  I  am  wrong  in 
taking  the  same  view  of  Attorney -Geniral  v. 
Campbell  as  commended  itself  to  Lord  Romilly 
nearly  thirty  years  since,  and  which  has  obtained 
until  to-day.  Moreover,  Lyall  v.  Lyall  was  cited  in 
the  case  of  In  re  Cigala's  Settlement  TrtMta,  and  is 
relied  upon  in  the  j  adgrment ;  and  not  only  does  the 
Master  of  the  Rolls  (Sir  (George  Jessel)  not  dissent 
from  what  Lord  Romilly  had  said,  bat  himself 
expressly  declares  at  p.  356  (7  Ch  D.)  that  "it  is 
quite  clear  that  a  foreigner  is  taxed  by  the  English 
law,  though  the  property  is  actually  situatod  abroad  ' ' 
Having  so  held,  he  proceeds  to  apply  this  doctrine  to 
shares  in  the  Bank  of  France,  a  foreign  corporation. 
Therefore  it  appears  to  me  we  have  authority  for 
holding  that,  in  spite  of  every  contention  urged  by 
the  Jewish  Association,  they  are  liable  to  pay  the 
duties  claimed. 

Judgment /or  the  Crown, 

Solicitor  for  the  Crown,  Solicitor  of  Inland  Revenue, 

Solicitors  for  defendants,  Tatham  cf*  Lonsada. 
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Court  of  Afpbal. 


In  SB  MiLLBB. 


OotTBT  OF  ApPBAL. 


Oourt  of  UpptaU 

Prom  Chan.  Div.  "J 

(Lord  Alyentone,L.C.J.,andItifi:by  }  Oct.  26  :  Nov.  2. 
and  Vaughan  Williams.  L. Jj!)     ) 

In  re  MnjiXB. 
Ex  parte  Tai^bot,  (a.) 
Bankruptcy—Notice  of  auapemion  of  payment  under 
aection  4  (1)  (h)  of  the  Bankruptcy  Act,  1883  (46  &  47 
Firf.   c.   62) -—Existence  of  debt  due  to  petitioning 
creditor  at  time  of  notice— Petition. 

r.  T.  paid  £2,000  into  a  hank  to  the  u$e  of  8.  AT., 
mih  the  view  of  hie  aubeequenUy  becoming  a  partner  of 
8.  M.on  the  8tock  Exchange,  It  was  agreed,  however, 
thd,  if  8.  M.  should  use  the  said  sum  for  any  other 
than  certain  specified  purposes,  or  if  F.  T.  should 
not  by  a  certain  specified  dau  become  a  member  of  the 
Stode  Exchange  and  enter  thereupon  into  partnership 
vfUh  8.  M.,  then  the  said  sum  of  £2.000  should  be 
repayable  by  8.  M.  to  V.  T..  and  the  agreement  should 
be  at  an  end.  PHor  to  the  fulfilment  of  either  of  these 
two  conditions,  8.  M.  was  ''hammered'*  on  the  8tock 
Exchange,  and  informed  F.  T.  that  he  was  utterly 
perniUess  and  unable  to  pay  his  debts. 

Held,  thai,  inasmuch  as,  at  the  date  of  the  informa* 
turn  in  question,  the  sum  of  £2,000  urns  not  then  due 
from  8.  M.  to  V.  T.  under  the  terms  of  the  contract,  and 
inasmuch  as  V.  T.  was  not  at  that  date  in  a  position  to 
sue  8.  M.  for  the  said  sum  as  money  had  and  received, 
there  was  no  debt  due  at  that  date  from  8.  M.  to  V.  T., 
and  F.  T.  was  not  then  accordingly  a  creditor  of  8.  M. 
wihin  the  meaning  of  section  4  (1)  (h)  of  the  Bank- 
TuptcyAct,  1883.  v  /  v  /   y 

This  was  an  appeal  from  a  reoeiTing  order  made  by 
«Eegistrar  Hope  on  the  lOfch  of  Angiut,  1900. 

By  an  M;Teement  dated  the  20th  of  January,  1900, 
and  made  between  the  debtor  Samnel  Miller  of  the  one 
part,  and  the  petitioning  creditor  Victor  Talbot  of  the 
otter  part,  it  was  agreed  {inter  alia)  that  the  said 
Victor  Talbot  should  forthwith  pay  into  a  specified 
tmak  the  sum  of  £2.000  in  the  joint  names  of  the 
laid  Samuel  Miller  and  himself,  with  a  view  to  his 
•obiequently  becoming  a  member  of  the  Stock 
Mohange  and  entering  into  partnership  with  Miller. 
It  was  provided  that  this  sum  of  £2,000  was  to  be 
uwd  by  Miller  till  the  date  of  the  contemplated 
partnership  for  the  purposes  of  his  business  of  a 
•tockbrok«r,  but  not  for  any  hazardous  or  speculative 
pupoae  or  otherwise ;  and  it  was  also  provided  that 
interest  thereon  was  to  be  paid  in  the  meantime  at 
the  rate  of  10  per  cent,  per  annum.  Clause  6  pro- 
vided that  '*  if  the  said  Samuel  Miller  shall  use  the 
'OBija  £2,000  .  .  .  otherwise  than  as  working 
cawtal  for  his  said  business  ...  the  said  Victor 
xwbot  shall  have  the  option  (at  any  time  after  such 
Drc»ch)  of  cancelling  this  agreement  by  notice  to  the 
"aid  Samuel  Miller  left  at  his  office  ...  and 
iroon  sudi  notice  being  given  the  said  Victor 
Talbot  shall  be  at  liberty  to  draw  out  his  said 
■ma  of  £2,000."  Clause  8  of  the  said  agreement 
provided  that  •«  if  the  said  Victor  T^bot  shaU  not  on 
or  before  the  31st  day  of  March  next  become  a 
nwmbw  of  the  Stock  Exchange,  or  if,  having  become 
a  nuMnber,  he  shall  not  be  at  liberty  to  enter  into  a 
partnership  within  that  period  by  reason  of  his 
woommenders  withholding  their  consent,  then  and  in 
aitter  of  the  said  cases  the  said  Victor  Tfelbot  shall  at 
•ny  tune  after  the  Slst  day  of  March  next  have  the 
^'poo^   .    .    .    of  determining  this  agreement,  and 

(a*)  Boported  by  J.  E.  Mobbis,  Esq.,  Barrister- 
at-Law. 


thereupon  the  said  sum  of  £2.000  .  .  .  shall  be 
returned  and  paid  by  the  said  Samuel  Miller  .  .  . 
and  this  agreement  shall  be  at  an  end." 

By  a  second  agreement  dated  the  23rd  of  April. 
1900,  and  made  between  the  same  parties,  and 
expressed  to  be  supplemental  to  the  aforesaid  agree- 
ment of  the  20th  of  January.  1900,  the  29th  of 
September.  1900,  was  substituted  for  the  3l8t  of 
March,  1900,  in  the  terms  already  set  out  above  of 
the  aforesaid  agreement  of  the  20th  of  January. 

The  sum  of  £2,000  was  duly  paid  by  Talbot  in 
pursuance  of  the  terms  of  the  two  above-mentioned 
agreements. 

On  the  28th  of  June,  1900,  Miller  was  "  hammered  " 
on  the  Stock  Exchauge ;  and  on  tiie  following  3rd  of 
July  he  was  alleged  to  have  informed  Talbot  that  he 
was  utterly  penniless,  and  that  he  was  quite  unable 
to  pay  anvthing  to  anybody.  This  statement,  it  was 
contended,  amounted  to  a  notice  to  a  creditor  that 
the  debtor  had  suspended  payment  of  his  debts 
within  the  terms  of  section  4  (1)  (A)  of  the  Bankruptcy 
Act,  1883.  and  a  petition  was  accordingly  lodged  by 
Victor  Talbot  on  the  5th  of  July,  1900,  and  a 
receiving  order  made  against  Samuel  Miller  on  the 
lOfch  of  April,  1900. 

From  this  receiving  order  the  debtor  Miller  now 
appealed. 

Section  4(1)  of  the  Bankruptcy  Act,  1883.  enacts 
as  follows :  "A  debtor  commits  an  act  of  bank- 
ruptcy in  each  of  the  following  cases:  ...  (A) 
If  the  debtor  gives  notice  to  any  of  his  creditors  that 
he  has  suspended,  or  that  he  is  abaut  to  suspend, 
payment  of  his  debts." 

E.  Beed,  Q.C,  and  Abrahams,  for  the  appellant. — 
The  sum  of  £2,000  was  not  a  debt  immeaiately  due 
from  Miller  to  Talbot  on  the  3rd  of  July;  and 
Talbot,  accordingly,  was  not  one  of  MiUer*s  creditors 
at  the  time  of  the  alleged  statement  in  question. 

They  referred  to  In  re  8cott,  Ex  parte  8cott,  44 
W.  E.  687.  [1896]  1  Q.  B.  619 ;  Ex  parte  Taylor,  In  re 
Orason,  28  W.  B.  205.  12  Ch.  D.  366;  In  re  Belts, 
Ex  parte  BeUs,  45  W.  B.  98.  [1897]  1  Q.  B.  50. 

McCall,  Q.C,  and  Cooper  Willis,  for  the  respondent, 
referred  to  Knowles  v.  Bovill,  22  L.  T.  Rep.  70,  18 
W.  B.  Dig.  18. 

CW.  cuiv,  vuU. 

Lord  Alyebstoke,  L.C.J. — I  am  of  opinion  that  if 
Talbot  was  a  creditor  on  tbe  3rd  of  July  for  the  sum 
of  £2,000,  either  then  payable  or  payable  at  a  certain 
future  time,  there  was  a  notice  by  the  bankrupt  under 
sub-section  {h)  of  section  4  ;  but  in  my  opinion  there 
was  not  upon  the  3rd  of  July  any  liquidated  sum  due 
to  Talbot  either  then  or  at  a  certain  future  time.  It 
was  not  contended  before  us  tiiat  any  event  had 
happened  which  justified  Talbot  in  giving  a  notice 
under  clause  6  of  the  original  agreement,  bat  it  was 
urged  that  the  whole  agreement  was  subject  to  the 
condition  that  Miller  should  be  in  a  position  to  carry 
on  the  business,  and  that  what  had  occurred  upon  the 
28  th  of  June  rendered  it  impossible  for  him  to  ful- 
fil the  agreement,  and  that  thereupon  the  £2,000 
became  immediately  payable.  I  cannot  take  this  view. 
It  seems  to  me  that  as  things  stood  on  the  3rd  of  Jidy, 
Talbot's  only  remedy  was  in  damages  for  breach  of 
the  agreement.  If,  for  instance,  the  £2.000  was  lost 
in  the  business  by  its  being  used  for  hazardous  or 
speculative  purposes  or  by  some  other  cause  not 
contemplated  by  clause  6,  Talbot's  right  course  was  to 
sue  Miller  for  damages ;  and  I  cannot  see  that,  either 
under  the  agreement  or  on  general  principles,  ^e  fact 
that  Miller  was  hammered— it  is  said  without  any  im- 
proper conduct  on  his  own  part— gave  Talbot  a  right 
to  demand  immediate  repayment  of  the  £2,000.  I  am 
f  orther  of  opinion  that  &iere  was  no  liquidated  debt 
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of  £2,000  payable  at  any  certain  future  time.  The 
question  of  whether  that  amount  ever  became  payable 
would  depend  upon  whether  Talbot  exercised  his  rights 
of  terminating  the  partnership  under  the  agreement. 
I  do  not  think  that  this  contingency  can  properly 
create  a  debt  for  a  liquidated  sum  payable  at  a  certain 
future  time.    The  appeal  will  be  allowed  with  costs. 

RiOBY,  L.  J.,  delivered  judgment  to  the  same  effect. 

Vaxtghan  Williams,  L.  J.— -I  concur.  There  can 
be  no  doubt  that  on  the  3rd  of  July,  just  as  much  as 
on  the  2nd,  the  state  of  things  was  such  that  it  was 
impossible  for  Talbot  to  sue  under  the  terms  of  the 
contract  for  the  money  lent  by  him  to  Miller.  The 
only  remaining  question,  accordingly,  is — ^was  Talbot, 
on  that  day  in  a  position  to  sue  for  that  money  as 
money  had  and  received,  on  the  basis  that  the  con- 
tract under  which  it  was  originidly  advanced  had  been 
subsequently  avoided  by  the  bankruptcy  of  Miller. 
Now  there  is  no  doubt  but  that  a  contract  made  with- 
out any  express  provision  to  that  effect  may  yet  be 
provisional  on  the  due  performance  of  the  object  of 
the  contract.  A  contract  that  is  quite  express  in  its 
terms  may  yet  sufficiently  denote  an  intention  of  the 
parties  that  the  contract  is  to  apply  only  to  the 
particular  state  of  things  or  to  the  particular 
adventure  contemplated  by  the  parties.  But  in 
my  judgment  there  is  nothing  in  tiie  contract 
in  the  present  case  that  could  possibly  imply  such  a 
term.  Under  these  circumstances,  I  agree  that,  at 
the  crucial  moment,  Talbot's  only  right,  if  any,  was 
to  bring  an  action  for  damages. 

Appeal  allowed. 

Solicitors,  Michael  Abrahams  &  Co, ;  H.  A.  Oraham. 


f^''] 
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From  Chan.  Div. 
(Lord  Alverstone,  L.O.J.,  and  Ri 
and  Yaughan  Williams,  L. JJ! 

Day  V,  Kblland.  (a.) 

Mortgage  ^Solicitor-mortgagee — Profit  costs — Judgment 
— Further  consideration — Mortgagees*  Legal  Costs  Act, 
1895  (58  A  59  Vict,  c,  25),  «.  3. 

An  order  for  foreclosure  was  obtained  in  1893  by  a 
solicitor' mortgagee  in  an  action  to  enforce  his  security. 
In  1898  an  order  was  made  on  further  consideration  of 
the  action  directing  taxation  of  costs.  TJie  taaaing -master 
allowed  the  mortgagee,  who  had  himself  acted,  profit 
costs.     On  a  summons  to  vary  the  certificate, 

Held,  that  the  rights  of  the  j^rties  were  ascertained  by 
the  order  of  1893,  and  must  be  determined  by  the  law  in 
force  at  that  date;  consequently,  the  mortgagee  was  not 
entitled  to  the  benefit  if  the  Mortgagees*  Legal  Costs  Act, 
1895,  s,  3. 

This  was  an  appeal  from  a  decision  of  Gozens- 
Hardy,  J. 

On  the  6th  of  Pebraary,  1891,  the  defendant  W..  H. 
Eelland  deposited  certain  deeds  with  the  Devon  and 
Cornwall  Bank  to  secure  certain  sums  due  from  him, 
and  signed  a  memoraodum  to  the  effect  that  the 
deposit  was  intended  to  create  an  equitable  mort- 
gage aDd  that  he  thereby  agreed  at  any  time  or  times 
upon  the  request  of  the  baok  to  execute  such  legal 
mortgages  as  the  bank  should  require. 

On  the  13th  of  March,  1891,  £elland  gave  a 
charge  subject  to  the  mortgage  to  the  bank. 

On  the  18th  of  July,  1891,  this  charge  was  trans- 
ferred to  Cuddeford. 

(a.)  Reported  by  J.  I.  Stirling,  Esq.,  Barrister* 
at-Law. 


Notice  was  given  to  the  bank  on  the  19th  of 
February,  1892. 

On  the  25th  of  March,  1892,  the  plaintiff,  who  waa 
a  solicitor,  paid  off  the  bank  and  took  a  legal  mort- 
gage for  £6,700. 

W.  n.  Eelland  subsequently  became  bankrupt,  and 
the  present  action  was  brought  by  the  plaintiff  to 
enforce  his  security. 

On  the  3rd  of  April,  1893,  a  foreclosure  order  was 
made  in  the  action. 

On  the  19th  of  February,  1898,  an  order  was  made 
on  further  consideration  directing  taxation  of  the 
costs  of  the  plaintiff  in  the  action,  including  coets 
properly  incurred. 

The  taxing-master  allowed  the  plaintiff  profit 
costs,  though  he  was  a  solicitor  and  had  himself 
acted. 

Cuddeford  took  out  a  summons  to  vary  the  taxing- 
master's  certificate  in  this  respect. 

The  Mortgagees'  Lesal  Costs  Act,  1895,  s.  3, 
provides:  "(1)  Any  solicitor  to  or  in  whom  any 
mortgage  is  made  or  is  vested  by  transfer  or  traoa- 
mission,  or  the  -firm  of  which  such  soUoitor  is  a 
member,  shall  be  entitled  to  receive  and  recover  from 
the  person  on  whose  behalf  the  same  is  done,  or  to 
charge  against  the  security  for  all  business  transacted 
and  acts  done  by  such  solicitor  or  firm  subsequent 
and  in  relation  to  such  mortgage  or  to  the  security 
thereby  created  or  the  property  therein  comprised, 
all  such  usual  professional  charges  and  remuneration 
as  he  or  they  woidd  have  been  entitled  to  receive  if 
such  mortgage  had  been  made  to  and  had  remained 
vested  in  a  person  not  a  solicitor,  and  such  person 
had  retained  and  employed  such  solicitor  or  firm 
to  transact  such  business  and  do  such  acts,  and 
accordingly  no  such  mortgage  shall  be  redeemed 
except  upon  payment  of  such  charges  and  remunera- 
tion. (2)  This  section  applies  to  mortgages  made 
and  business  transacted  and  acts  done  either  before 
or  after  the  commencement  of  this  Act." 

Cozens- Hardy,  J.,  held  that  the  rights  of  the 
parties  were  determined  under  the  order  of  1893  and 
that  the  plaintiff  was  not  entitled  to  the  benefit  of 
the  Act. 

The  plaintiff  appealed. 

A^Beckett  Terrell,  for  the  appeal.— No  order  was 
made  as  to  costs  till  1898.  Toe  rights  of  the  parties 
as  to  costs  ought  to  be  determiaeid  by  the  law  in 
force  at  that  time.  Eyre  v.  Wynn  Mackenzie,  44 
W.  B.  273,  [1896]  1  Ch.  135,  is  distinct  from  the 
present  case,  because  in  that  case  there  had  been 
a  judgment  which  determined  all  questions  between 
the  parties  before  the  Act  came  into  operation. 

Stewart  Smith,  for  the  respondent,  was  not  called 
on. 

Lord  Alvkestonb,  L.C.J. — In  my  opinion  the 
judgment  of  Cozens-Hardy,  J.,  is  right.  I  do  not 
mtend  to  express  any  opinion  as  to  the  effect  of  section 
3  of  the  Mortgagees'  Liegal  Costs  Act,  1895,  because 
in  the  view  I  t2ce  of  the  facts  it  is  unnecessary  for  me 
to  do  so.  I  think  that  the  rights  of  the  parties  were 
determined  by  the  order  of  1893.  At  first  I  thought 
that  the  mortgagee  got  no  costs  under  that  order,  but 
I  have  come  to  the  conclusion  that  the  view  taken  by 
the  learned  judge  in  the  court  below  was  right. 
Everything  that  has  been  done  has  been  done  in 
consequence  of  that  order.  It  is  not  disputed  on 
behalf  of  the  appellant  that  that  order  did  determine 
the  rights  of  the  parties,  but  it  is  urged  that  before 
effect  was  given  to  the  order  the  Act  of  1895  had  been 
passed,  and  that  the  court  ought  to  give  the  appellant 
his  rights  under  that  Act.  I  think  that  would  be  to 
affect  rights  which  had  been  previously  determined, 
by  eubseqnent  legislation.    I  repeat  I  do  not  think 
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mny  qoestioii  ariseB  imder  the  Act  of  1895.  In  my 
opimon  the  distinotion  drawn  by  Oozens-Hardy,  J.,  is 
coirect,  and  though  I  do  not  think  that  this  case  is 
eocactly  ooyered  by  the  decision  of  the  Court  of  Appeal 
in  Eyre  v.  Wynn  Mackenzie^  I  think  that  the  pzinoiple 
of  that  case  applies,  and  that  the  plaintiff's  nghts  are 
to  be  determined  by  the  rights  as  they  were  at  the 
date  of  the  order  for  foreclosure. 

RiGBY,  L.  J.—I  am  of  the  same  opinion.  The  rights 
of  the  parties  were  ascertained— I  will  not  say  aotiully 
given— by  the  order  of  1893.  They  must  be  inter- 
preted by  the  law  as  it  stood  at  that  time.  I  under- 
stand that  to  be  the  decision  of  Cozens-Hardy,  J.,  and 
I  agree  with  him. 

Yatjohan  Williams,  L.J.— I  am  of  the  same 
opinion. 

Solicitors,  Taylor,  Hoare,  ^a  Pileher;  H.  Mear,  for 
Dunn  tk  Baker,  Bxeter. 


Etnd  > 

0   J 


From  Chan.  Div. 
(Lord  Alverstone.  M.B.,  and  \       July  16, 17, 1900. 
Bigby  and  Collins,  L.  JJ. ' 

In  re  Hughbs  and  Ashley's  Oontbaot.  (a.) 
Vendor  and  purchaser — Contract — Conveyance— Oeneral 
words— Conveyancing  Act,  1881  (44  <fc  45  Vict.  c.  41), 
«.  e—Practice-^Vendor  and  Furckaaer  Act,  1874  (37 
.     A  38  Vict.  c.  78),  $.  9. 

A  vendor  ia  entiUed,  in  the  absence  of  indications  in 
the  contract  of  a  contrary  intention,  to  insist  on  the 
express  insertion  in  his  conveyance  of  general  words  of 
lesser  imjnyrt  than  those  which  would  he  implied,  in  the 
absence  of  suth  express  insertion,  by  virtue  of  section  6  of 
the  Conveyancing  Act,  1881. 

The  court  has  jurisdiction  under  the  Vendor  and 
Purchaser  Act,  1874,  to  decide  on  summons  a  question 
arising  on  a  contrcKt,  even  in  oases  in  which  one  of  the 
parties  asserts  himself  to  be  in  a  position  to  rescind  the 
contract  or  to  set  up  a  successful  defence  to  an  cuiionfor 
specific  performance. 

In  re  Wallis  and  Barnard's  Contract,  48  W.  B.  57, 
[1899]  2  Ch,  515,  approved. 

Appeal  from  a  decision  of  Kekewich,  J.,  given  on 
the  13th  of  June,  1900. 

The  vendors  caused  certain  freehold  property  to  be 
put  up  for  sale  by  public  auction  on  the  26ai  of 
April,  1899,  and  it  was  bought  by  the  Bev.  G.  Ashley 
for  the  sum  of  £450. 

Kumber  6  of  the  printed  conditions  of  sale  contained 
a  stipulation  that  the  property  was  to  be  sold  subject 
to  any  easements  or  other  rights  i^ecting  it;  but 
nothiug  was  said  as  to  any  easements  or  other  rights 
appertaining,  or  reputed  to  appertain  to,  or  occupied 
or  CDJoyed  with,  the  knd  sold.  It  appeared,  how- 
ever, that  there  was  a  certain  footpath  over  other 
property  of  the  vendors  which  was  occupied  and 
enjoyed  with  the  property  sold  at  the  time  of  the  sale 
m  question.  This  fool^th,  however,  was  not  a  way 
of  necessity. 

It  was  also  alleged  that  the  auctioneer  made  a  false 
representation  to  the  purchaser  on  the  occasion  of  the 
auction  to  the  effect  that  the  purchaser  would  be 
entitled  to  the  use  of  a  certain  pump  on  another  part 
of  the  vendors'  property. 

The  purchaser  in  due  course  prepared  a  draft  con- 
veyance and  tendered  it  to  the  vendors,  but  the  latter 
altered  it  by  inserting  general  words  expressly  pro- 
viding that  section  6  of  the  Conveyandng  Act,  1881, 

(o.)  Reported  by  J.  E.  Mobbis,  Esq.,  Barrister- 
at-Law« 


should  have  no  application,  and  by  striking  out  a 
proposed  abknowledgment  on  the  part  of  the  vendors 
of  the  right  of  the  purchaser  to  the  pump  before 
referred  to.  There  was  no  express  grant  in  the  draft 
conveyance  of  the  footpath  already  mentioned ;  and 
the  result  of  the  alterations  proposed  by  the  vendors 
would  have  been  to  have  deprived  the  purchaser  of  its 
use  altogether. 

To  these  alterations  the  purchaser  objected ;  and 
the  vendors  thereupon  took  out  an  originating 
summons  asking  for  a  declaration  to  the  effect  that 
they  were  entitled  to  insert  in  the  conveyance  the 
clause  already  alluded  to  as  being  restrictive  of  the 
rights  which  would  otherwise  be  conferred  on  the 
purchaser  by  virtue  of  section  6  of  the  Conveyancing 
Act,  1881. 

The  summons  came  on  for  hearing  before  Kekewich, 
J.,  on  the  13th  of  June,  1899,  but  was  dismissed  by 
him  on  the  ground  that  it  was  not  proper  for  him  to 
determine  a  minor  point  in  connection  with  the 
contract  under  the  powers  of  the  Vendor  and 
Purchaser  Act,  1874,  in  a  case  in  which  one  of 
the  parties  to  the  contract  asserted  himself  to  be  in 
a  position  to  repudiate  the  contract  altogether  on  the 
ground  of  the  misrepresentation  alleged  to  have  been 
made  with  respect  to  the  pump. 

From  this  decision  the  vendors  now  appealed. 

Neville,  Q,C,,  and  Elgood,  for  the  appellants.^The 
learned  judge  was  entitled  under  section  9  of  the 
Vendor  and  Purchaser  Act,  1874,  to  determine  the 
question  raised  by  this  summons,  notwithstanding 
any  possible  right  on  the  part  of  the  respondent  to 
repudiate  the  contract  on  the  ground  of  mis- 
representation: In  re  Lander  and  Bagley*s  Contract, 
[1892]  3  Ch.  41,  41  W.  B.  Dig.  101 ;  In  re  Wallia  and 
Barnard's  Contract,  48  W.  B.  57,  [1899]  2  Ch.  516. 
As  to  the  main  question,  the  purchaser  has  no  right 
to  insist  on  the  inclusion  of  the  footpath  in  his 
conveyance,  and  we  are  therefore  justified  in 
restricting  the  general  words  included  in  section  6  of 
the  Conveyancing  Act,  1881,  which  would  otherwise 
give  him  a  tide  to  this  path. 

Renshaw,  Q,G,,  and  Ribton,  for  the  respondents. — 
Till  it  is  known  whether  there  is,  or  is  not,  a  contract, 
there  is  no  proper  ground  for  a  vendor  and  purchaser 
summons.  The  court  does  not  sit  to  answer  conun- 
drums. Here  we  have  a  strong  case  for  rescission,  or 
a  good  defence  against  specific  performance.  The 
court  ought  either  to  refuse  the  summons  or  order  it 
to  stand  over  till  the  preliminary  question  is  settied : 
In  re  Burroughs  and  Lynn's  Contract,  25  W.  B.  520, 
6  Cb.  D.  601 ;  ScoU  and  Aloarez's  Contract,  [1895]  1 
Ch.  596,  43  W.  B.  Dig.  185.  The  multiplication 
of  actions  such  as  is  here  proposed  is  opposed 
to  the  spirit  of  the  Judicature  Act :  Judicature 
Act,  1873  (36  &  37  Vict.  c.  66),  s.  24,  sub-section  T. 
As  to  our  right  of  rescission,  we  are  entitied  to 
resdnd  on  the  ground  of  even  an  innocent  mis- 
representation:  Peek  V.  Dtrry,  36  W.  B.  899,  37 
Ch.  D.  541.  As  to  the  merits,  this  footpath  was  an 
obvious  one,  and  ought  to  be  included  in  the  con- 
veyance: In  re  A  Contract  between  Peck  and  the 
London  School  Board,  41  W.  B.  388,  [1893]  2  Ch.  315. 

Elgood  replied. 

Lord  Alvbbstonb,  M.B.— This  case  raises  two 
questions.  It  is  not,  however,  seriously  asserted  by 
the  purchaser  that,  if  there  is  a  contract  at  all,  he 
could  insist  on  the  conveyance  being  executed  in  the 
form  in  which  he  first  tendered  it.  It  is  said,  how- 
ever, that  the  vendors  ou^-ht  not  to  raise  the  question 
in  the  present  way,  because  the  purchaser  might 
have  a  successful  defence,  based  on  the  alleged 
misrepreeentation  of  the  auctioneer  with  regard  to  the 
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pump,  to  an  action  for  spedfio  performance ;  and  it  is 
suggested  that  it  would  be  inconvenient  that  the 
minor  question  should  be  decided  before  the  main 
one.  I  think,  howeTer,  that  in  dismisBing  the  sum- 
mons on  this  ground  the  learned  judge  in  the  court 
below  went  too  far,  and  that  he  even  acted  in  opposi- 
tion to  his  own  decision  in  In  re  Wailis  and  Bar^ 
nard'8  Contract.  For  myself,  I  think  it  would  be 
very  inconvenient  if,  when  either  a  vendor  or  a 
purchaser  were  seeking  the  remedy  indicated  by  the 
Vendor  and  Purchaser  Act,  it  should  be  open  to  the 
judge,  simply  because  the  other  party  were  to  assert 
that  he  was  in  a  position  altogether  to  repudiate  the 
contract,  summarily  to  dismiss  the  summons.  I  quite 
agree  that  if  the  only  question  raised  were  a  question 
as  to  the  validity  of  the  contract,  that  is  not  a 
question  that  could  be  dealt  with  by  a  vendor 
and  purchsser  summons,  having  reference  to  the 
the  language  of  section  9  of  the  Vendor  and  Purchaser 
Act.  It  is  impossible  to  say,  howcTcr,  that  that  is 
the  only  question  raised  here.  The  purchaser  has 
tendered  a  contract  embodying  section  6  of  the  Con- 
veyancing Act,  1881,  but  the  vendors  are  unwilling  to 
accept  that  embodiment.  It  seems  to  me  that  it  is 
distinctly  advantageous  that  that  question  should  be 
heard  and  determined  now ;  and  I  think  that  Keke- 
wich,  J.,  ought  to  have  tried  it. 

BiGBY,  L.J.,  delivered  judgment  to  the  same  effect. 

Collins,  L.J.— I  am  of  the  same  opinion.  I  think 
the  court  is  bound  to  give  effect  to  the  statute  of  1874, 
which  puts  a  cheap  and  easy  method  of  deciding  points 
arising  on  a  contract  into  the  hands  of  suitors  without 
driving  them  to  specific  performance.  It  would  be  a 
great  misfortune  if  parties  were  forced  to  incur  the 
greater  expense  of  the  main  action,  and  were  unable, 
because  the  result  of  the  main  action  were  doubtful, 
to  raise  minor  points  first.  In  this  case  the  point 
raised  is  important,  and,  in  my  judgment,  might 
possibly  have  considerable  influence  in  helping  the 
parties  to  determine  whether  it  were  worth  their  while 
to  endeavour  to  enforce  the  contract  or  not.  The 
point  raised  is  whether  the  purchaser  in  this  case  is 
entitled  to  insert  in  his  contract  the  general  words 
embodied  in  section  6  of  the  Conveyancing  Act,  1887. 
In  my  opinion  it  is  quite  clear  that  he  is  not  so  en- 
titled. It  seems  to  me  that  this  is  a  substantial  point, 
and  that  the  court  has  clear  jurisdiction  to  deal  with 
it  on  the  present  summons.  It  is  said,  however,  that 
we  ought  not  to  decide  it  now,  because,  in  the  last 
resource,  the  vendors  would  be  unable  to  obtain 
specific  performance.    It  seems  to  me  that  the  very 

S)int  arose  in  In  re  Lander  and  Bagley^s  Contract, 
very  thing  that  has  been  said  in  the  present  case  as 
to  the  non- enforceability  of  the  contract  could  just  as 
well  have  been  said  there. 

Appeal  allowed 

Solicitors,  Shirley  IF.  Woolmer,  for  Winterhoihama  Jc 
Qumey,  Cbeltenham;  Starling  &  Wright,  for  H,  C, 
Beddoe  &  Son,  Hereford. 


From  Chan.  Div.  \ 

(Lord  Alverstone,  M.R.,  and  |       June  27, 28, 1900. 
Eigby  and  Collins,  L.J  J.)    ) 

Dayibs  V,  Thomas,  (a.) 

Vendor  and  purchaser — Vendor* $  lierh—Conversion  of 
purchased  property — Lunatic  not  bo  found — Receiver- 
ship order-^ Priorities — Lunacy  Act,  1890  (63  Vict%  c. 
5),  s.  116. 

(a.)  Reported  by  J.  I.  Stibijng,  Esq.,  Barzister- 
at-Law* 


A  vendor  is  not  deprived  of  any  lien  which  he  may  have 
for  unpaid  purchase-money  by  the  fact  that  the  property 
sold  is  subject  to  a  trust  for  sale  which  has  become 
operative  be/ore  the  property  is  made  over  to  the  pur- 
chaser. 

An  ex  parte  order  under  section  116  of  the  Lunacy 
Act,  1890,  directing  a  person,  in  the  name  and  on  behalf 
of  a  lunatic  not  sofound^  to  receive  and  give  a  discharge 
for  the  property  of  a  lunatic  does  not  affect  any  rights 
which  a  third  party  may  have  in  respect  of  such  property. 

In  re  Winldd,  42  W.  B.  613,  [1894]  2  Ch.  619, 
distinguished. 

This  was  an  appeal  from  a  decision  of  Bruoe,  J. 
By  his  will  dated  the  28th  of  March,  1869,  William 
Edmunds  bequeathed  certain  leasehold  fapuses  to 
trustees  upon  trust  for  his  wife,  his  daughter,  and  his 
son-in-law  successively  during  their  respective  lives, 
and  after  the  death  of  the  last  surviving  tenant  for 
life,  upon  trust  to  sell  the  same  and  hold  the  proceeds 
of  sale  upon  trust  for  certain  persons  named  in  the 
will.  Under  this  trust  Edward  Lewis  was  entitled  to 
a  share  in  the  proceeds  of  sale  after  the  death  of  the 
last  surviving  tenant  for  life. 

The  testator  died  on  the  25th  of  October,  1869,  and 
the  last  survivor  of  the  tenants  for  life  died  in  April, 
1894. 

By  a  deed  dated  the  27th  of  September,  1890, 
Edward  Lewis  mortgaged  all  his  share  under  the 
te8tator*s  will  to  Willuun  Smith  to  secure  the  pay  meat 
of  £200  with  interest  And  by  another  deed  dated 
the  24th  of  October,  1891,  he  gave  William  Smith  a* 
further  charge  on  his  share  to  secure  the  payment  of 
£50  with  interest. 

In  1892  the  mortgage  and  further  charge  were 
transferred  by  William  Smith  to  the  plaintiff,  W.  H. 
Davies. 

On  the  27th  of  January,  1894,  the  plaintiff,  in 
exercise  of  his  statutory  power  of  sale,  put  up  the 
mortgaged  share  for  sale  by  auction.  At  the  safe  the 
defendant,  David  Lewis,  was  declared  the  purchaser 
for  the  sum  of  £600. 

On  the  16th  of  August,  1894,  the  plaintiff  executed 
an  assignment  of  the  share  to  David  Lewis  absolutely 
in  consideration  of  £600  paid  by  the  purchaser  to  the 
vendor  on  or  before  the  execution  of  the  deed  of 
assignment. 

David  Lewis  was  the  solicitor  of  the  plaintiff,  and 
there  were  various  monetary  transactions  between 
them.  The  £600  was  never  in  faot  paid  to  the 
plaintiff  by  David  Lewis.  David  Lewis  accounted  to 
the  plaintiff  for  £294  188.  Ud.,  the  amount  due  to 
the  plaintiff  on  his  mortgages,  but  he  misappro- 
priated the  balance  of  £206  Is.  Id.,  and  the  plaintiff 
was  compelled  to  pay  that  sum  to  the  mortgagor  oat 
of  his  own  pocket. 

In  1896  the  trustees  of  William  Edmunds's  will 
sold  the  leasehold  houses,  and  there  was  in  their 
hands  the  sum  of  £570  9s.  8d.,  which  represented  the 
share  of  Edward  Lewis  under  the  will. 

On  the  21st  of  February,  189S,  David  Lewis  became 
of  unsound  mind,  but  was  not  so  found  by  inquisition. 
On  the  13th  of  liay,  1898,  on  the  ex  parte  applica- 
tion of  the  wife  of  David  Lewis,  an  order  was  made 
by  a  Master  in  Lunacy  under  section  116  of  the 
Lunacy  Act,  1890,  authoriziog  the  wife  in  the  name 
and  on  behalf  of  the  lunatic  to  sell  his  real  and 
personal  estate,  and  in  the  meantime  to  let  and 
manage  his  freehold  and  leasehold  property,  and  to 
receive  and  sive  a  discharge  for  the  rents  and  profits 
thereof,  and  thereout  to  pay  all  proper  outgoings, 
and  for  getting  in  and  making  available  any  outstand- 
ing estate  of  the  lunatic  tiie  wife  was  authorised 
in  his  name  and  on  his  behalf  to  receive  and  give  a 
discharge  for  all  sum^  of  money  due  to  him.    And 


▼oL  XUX.       [i>ee.i,MO(wi        THE  WEEKLY  REPORTER. 


60 


COTTBT  OV  APFlAIii 


DAYIBB  V.  TH01CA8. 


GoimT  OF  Afpsal. 


it  was  <nd«red  that  bo  muoh  as  ahonld  be  expended 
not  exceeding  £200  be  allowed  for  the  maintenance 
of  the  lunatic  from  the  2l8t  of  February,  1898. 

On  the  4th  of  January,  1899,  the  i^aintiff  com- 
menoed  the  present  action  agaiost  the  ^stees  of  the 
will  of  William  Edmunds  and  David  Lewis  by  his 
wife  as  guardian,  claiming  a  declaration  that  he  was 
entiiled  to  a  lien  on  the  sum  of  £570  98.  8d.  in  the 
hands  of  the  trustees  in  respect  of  £205  Is.  Id.,  the 
balance  of  the   purchase-money  unpaid  by  David 

liCWlS. 

On  the  29th  of  July,  1899,  another  order  was 
made  by  the  master  authorizing  the  lunatic's  wife 
in  his  name  and  on  his  behalf  to  receive  from  the 
trustees  of  the  will  of  William  Edmunds  the  sum  of 
£570  98.  8d. 

In  August,  1899,  the  action  came  on  for  trial  at 
assize  before  Bruce,  J.,  who  held  that  the  plaintiff 
was  entitled  to  the  lien  claimed. 

An  appeal  was  presented  on  behalf  of  the  lunatic 

Bawen  BowJands,  lor  the  appellant.— First  assuming 
that  the  plaintiff  can  have  a  vendor's  lien,  it  ia  sub- 
mitted that  such  a  lien  can  have  no  effect  against  the 
orders  in  Lunacy.  The  receiver  is  in  possession  and 
cannot  be  displaced  except  under  an  order  of  the 
court  which  has  appointed  her  as  receiver,  in  this 
case  the  Cknurt  in  Lunacy.  The  plaintiff  is  in  no  better 
position  than  the  execution  creditor  in  In  re  Winkle, 
42  W.  E.  513,  ri894]  2  Ch.  519.  That  case  is  a  direct 
authority  and  has  not  been  shaken  by  In  re  Clarke,  46 
W.B.  337,  [1898]  1  Oh.  336.  [Amea  v.  Birkenhead 
Docka  Co.,  3  W.  B.  381,  20  Beav.  332,  was 
also  zeleiTed  to  on  this  point.]  Secondly,  it  is 
submitted  that  there  is  no  authority  for  extending  a 
vendoT^s  lien  to  the  proceeds  of  sale  of  leaseholds,  and 
it  must  be  remembered  that  the  trust  for  sale  had 
beoome  operative  before  the  assignment  to  Lewis : 
Mackreih  v.  Symmons,  15  Yes.  329.  Neither  Collins  v. 
CoUina,  31  Beav.  346,  11  W.  B.  Dig.  119,  nor  In  re 
Albert  Life  Aaaurance  Co.,  19  W.  B.  321,  11  Eq.  164, 
is  an  antiiority  for  extending  a  vendor's  lien  to  a  sum 
of  money. 

Uffohn,  Q.C.,  and  Bailhache,  for  the  respondent. 
— ^The  respondent  has  a  vendor's  lien  on  the  fund 
in  the  hands  of  the  trustee,  and  it  is  not 
interfered  with  by  the  orders  in  Lunacy.  [They 
refenred  to  Maekrelh  v.  Sywmone ;  Collins  v.  CoUins  ;  In 
re  Albert  Life  Assurance  Co. ;  Aheraman  Ironworks  Co. 
V.  Wiekens,  17  W.  B.  211,  L.  B.  4  Ch.  App.  101 ;  Levy 
V.  Stogdon,  [1898]  1  Oh.  478,  46  W.  B.  Dig.  173 ;  In 
re  Clarke;  In  re  Leavesley,  39  W.  B.  276,  [1891]  2 
Ch,  1 ;  Lloyd  v.  David  Lloyd  &  Co.,  26  W.  B.  572,  6 
Gh.  D.  339 ;  In  re  Winkle ;  Ex  parte  Williams,  20 
W.  B.  430,  L.  B.  7  Oh.  App.  314 ;  In  re  FUnderleith, 
42  W.  B.  324,  [1893]  3  CSh.  332 ;  In  re  Brown,  48 
W.  B.  461,  [1900]  1  Oh.  489 ;  Ames  v.  Birkenhead 
Docks  Co."]  In  any  case  the  plaintiff  could  have  got 
leave  to  prosecute  his  claim  as  a  matter  of  course 
from  the  Oourt  in  Lunacy :  Lane  v.  Capsey,  40  W.  B. 
87,  [18911  3  Oh.  411. 

Brynmor  Jones,  Q.C.,  for  the  trustees  of  the  will. 

Bowen  Bowlands,  in  reply,  referred  to  Woodland  v. 
Fuller,  11  A.  &,  E.  859. 

Lord  Alyxbstone,  M.B.,  after  stating  the  facts, 
continued :  Twoimportantquestionsarise— -( 1 )  Whether 
the  plaintiff  is  entitled  to  a  vendor's  lien  in  respect  of 
unpaid  purchase-money  upon  so  much  of  the  money 
in  the  hands  of  the  trustees  as  refxresents  the  share  of 
which  the  defendant  David  Lewis  became  the  pur- 
chaser; (2)  whether  the  orders  made  in  Lunacy 
fffevent  the  rights  of  the  plaintiff  from  now  being 
effeotnally  enfovoed  against  the  money.  In  my 
opinion  tne  plaintiff  is  in  the  position  of  an  unpaid 


vendor,  and  is  entitled  in  respect  of  his  unpaid 
purchase-money  to  a  lien  upon  the  property 
which  he  sold,  unless  something  has  happeneil  to 
deprive  him  thereof.  At  the  time  of  the  sale  by  the 
plaintiff  the  property  was  leasehold  property,  and  at 
the  time  of  the  conveyance  to  David  Lewis  it  was  still 
leasehold  property,  though  the  last  tenant  for  life 
was  then  dead,  and  the  duty  of  the  trustees  to  convert 
the  property  into  money  had  arisen.  But,  even  it  the 
thing  sold  had  been  simply  a  claim  to  receive  a  share 
of  the  money  arising  from  the  realization  of  the  lease- 
holds, I  think  the  unpaid  vendor  would  have  been 
entitled  to  a  lien  upon  the  share  which  he  sold.  In 
my  opinion  Collins  v.  Collins  and  In  re  Albert  Life 
Assurance  Co.  show  that  the  principle  entitliog  a 
vendor  to  a  lien  for  unpaid  purchase-money  has  been 
applied  to  other  property  besides  land.  Collins  v. 
CoUins  is  a  direct  authority  for  that  proposition. 
[His  lordship  referred  to  that  case,  and  continued  :] 
I  think,  therefore,  that  the  principle  on  which  a 
vendor's  lien  is  based  applies,  and  that  the  plaintiff 
was  entitled  to  a  lien  on  the  property  in  the  hands  of 
the  trustees  which  was  sold  to  the  defendant  It 
is  to  be  observed  that  the  plaintiff  has  been  treated 
throughout  as  the  vendor  of  the  whole  of  the  mort- 
gaged property  which  he  sold  under  his  statutory 
power,  and  he  was  entitled  to  receive  the  £500 
purchase-money.  Do  the  8ubse<j^uent  transactions 
prevent  him  from  relying  on  his  right  of  lien  P  We 
have  not,  I  think,  sufficient  information  to  enable  us 
to  come  to  that  conclusion.  On  the  facts  before  us  I 
think  it  would  be  going  too  far  to  say  that  the  plain- 
tiff agreed  to  look  to  the  defendant  D.  Lewis  solely 
as  his  debtor.  Therefore  I  come  to  the  conclusion 
that  the  plaintiff  was  entitled  to  a  lien,  and  is  now 
entitled  to  enforce  it,  unless  the  orders  in  Lunacy 
have  deprived  him  of  it. 

It  has  been  argued  that  the  orders  in  Lunacy  made 
under  section  116  of  the  Lunacy  Act.  1890,  wherebv 
the  lunatic's  wife  was  authorized  in  his  name  and  on  bis 
behalf  to  receive  all  moneys  due  to  him,  and  to  receive 
from  the  trustees  of  the  will  this  particular  fund, 
have  discharged  the  fund  from  the  lien,  or  prevent 
the  lien  being  enforced.  If  this  is  so,  it  must  be  by 
virtue  of  the  provisions  either  of  the  statute  or  of  the 
orders  thems^ves.  That  the  court  in  making  the 
orders  intended  to  affect  rights  acquired  by  third 
parties  against  the  property  of  the  lunatic  cannot  be 
suggested.  I  think  the  effect  of  an  order  under 
section  116  is  to  enable  the  person  thereby  appointed 
to  get  in  the  lunatic's  property  and  nothing  else, 
and  if  other  persons  have  acquired  rights  against 
his  property,  I  do  not  think  the  order  affects  those 
rights.  The  order  is  made  exjMrte,  and  it  authorizes 
the  person  appointed  by  it  to  do  in  the  name  and  on 
behiuf  of  the  lunatic  that  which  he  himself  could  have 
done  if  he  had  been  sane.  If  that  is  the  true  cod- 
struction  of  the  order,  it  is  impossible  to  say  that  it 
was  intended  to  effeot  the  rights  of  third  parties.  We 
have  been  pressed  with  the  decision  of  this  court  in 
In  re  Winkle,  which,  it  is  said,  shows  that  the  fact  that 
the  property  of  a  lunatic  has  become  subject  to  the 
control  of  the  court  by  the  appointment  of  a  receiver 
prevents  any  charge  on  the  property  from  being 
effectual.  In  my  opinion  the  court  did  not  intend  in 
that  case  to  decide  anything  of  the  kind,  as  appears 
clearly  from  the  later  case  of  In  re  Clarke.  In 
In  re  Winkle  the  court  held  that  in  their  view  of 
the  facts  there  was  no  effective  charge  entitling  the 
judgment  creditor  to  the  possession  of  the  goods,  or 
to  a  lien  upon  them,  at  the  time  when  the  receiver 
took  possession  of  them  under  the  order  of  the  court. 
In  In  re  Clarke  Lindley,  M.B.,  said :  •*  Even  if  an  order 
appointing  a  receiver  related  back,  which  it  never 
does,  the  receiver  has  never  in  fact  been  in  possession 


70 


THE  WEEKLY  REPORTER.       iDeo-i^imi       T6L  XLIX^ 


OoiTBT  OP  Appeal. 


Dayibb  v.  Thoicas. 


Court  op  Appbaz.. 


of  the  goods.  This  oirotiinstanoe  distingiiishes  this 
case  from  In  re  WinkU,  where  the  reoeiTer  had 
possession  and  the  sheriff  had  not,  he  having  gone  out 
of  possession  under  an  order  of  a  judge  at  chambers. 
The  judgment  of  the  court  proceeded  entirely  on  this 
ground,  and  In  re  Winkle  is  no  authority  for  saying 
that  the  Oourt  in  Lunacy  can  deprive  execution 
creditors  of  their  rights  over  property  not  under  the 
control  of  the  court  when  seiz^  under  legal  process." 
We  were  pressed  to  say  that  In  re  Winkle  is  a  decision 
that,  though  a  third  person  has  acquired  valid  rights 
against  a  properly  of  a  lunatic  the  efiPect  of  such  an 
order  in  Lunacy  is  to  deprive  him  of  tiiose  rights.  I 
sh'xdd  require  much  stronger  authority  to  establish 
that  proposition,  and,  inde^,  the  long  line  of  oases 
referrod  to  by  Lindley,  M.B.,  show  that  such  an  order 
is  only^  intended  to  authorize  the  receiver  to  take 
possession  of  the  lunatic's  property,  and  not  to  inter- 
fere with  any  rights  affecting  that  property  at  the 
date  of  the  order. 

It  was  also  urged  that  a  receiver  appointed  by  an 
order  in  Lunacy  stands  in  fche  same  position  as  a 
receiver  appointed  in  the  Court  of  Chancery,  and  that 
it  would  be  a  contempt  of  court  for  the  plaintiff  to 
pursue  his  claim,  and  Ames  v.  Birhetuiead  Docks 
Co,  was  cited  as  showing  that  any  interference 
with  such  a  receiver  without  the  leave  of  the  court 
would  not  be  permitted.  I  do  not  think  that  case  is 
an  authority  for  anything  of  the  kind.  There  the 
court,  at  the  suit  of  a  mortgagee,  had  appointed  a 
receiver  of  the  rates  and  toUs  and  of  the  rents  of  the 
poperty  of  the  defendants,  and  it  was  held  that  a 
judgment  creditor  of  the  defendants  was  not  entitled, 
without  the  leave  of  the  oourt,  to  interfere  with  the 
receiver's  collection  of  those  tolls,  and  that  such  inter- 
ference would  be  a  contempt  of  court,  even  though 
the  order  appointing  him  might  be  erroneous.  In 
my  opinion  that  decision  has  no  application  to  an 
Older  appointing  a  receiver  to  get  in  the  property  of 
a  lunatic.  I  come  to  the  oondusion,  therefore,  that 
neither  of  the  two  orders  in  Lunacy  can  override  &ny 
rights  which  the  plaintiff  possessed  in  virtue  of  his 
lien.  In  my  opinion  the  judgment  of  Bruce,  J.,  was 
right  The  plaintiff  is  entitled  to  a  vendor's  lien 
upon  the  money  in  the  hands  of  the  trustees,  and  the 
orders  in  Lunacy  have  not  deprived  him  of  that  lien. 

EiGBY,  L.J. — I  am  of  the  same  opinion.  It 
appears  to  me  unnecessary  to  go  carefuUy  into  the 
question  of  a  vendor's  lien.  There  is  another  way  of 
stating  the  case  which  seems  to  me  dear,  though  the 
principle  may  be  the  same.  The  trustees  of  the  will 
at  the  time  of  the  mortgage  held  the  property  on 
trust  to  pay  the  income  to  certain  persons  for  life, 
and  after  their  deaths  on  trust  to  sell  the  property 
and  divide  the  proceeds  of  sale  among  specified 
I)ersons,  of  whom  the  mortgagor  was  one.  At  the 
time  of  the  sale  of  the  mortgagor's  interest  to  David 
Lewis  the  trustees  held  the  property  in  the  condition 
of  leasehold,  and  subsequently  to  the  assignment  to 
the  purchaser  they  converted  the  leaseholds  into 
money,  and  they  held  the  money  on  trust  for  the 
persons  entitled  to  it.  What  was  the  position  of  the 
trustees  P  David  Lewis,  the  purchaser,  was  tiirough- 
out  the  solicitor  who  acted  for  the  trustees  as  well  as 
the  solicitor  for  the  plaintiff,  who  was  the  vendor. 
Observations  have  been  made  as  to  the  propriety  of 
his  becoming  the  purchaser  from  his  own  client,  but 
I  think  it  is  imnecessary  to  go  into  this  nmtter.  It 
would,  in  my  opinion,  be  impossible  for  the  trustees 
to  say  that  they  had  not  constructive  or  at  any  rate 
effective  notice  in  equity  of  the  purchase  by  their 
solicitor  of  the  mortgaged  proper^,  and  of  tiie  fact 
that  he  had  not  paid  the  whole  of  the  purchase- 
money.     It  was  their  duty  to  administer  the  trust 


fund  produced  by  the  sale  of  the  leasehold  property 
which  was  in  their  hands  subject  to  the  trusts  of  the 
will.  Could  they  in  favour  of  their  solicitor  ignore 
the  rights  of  the  vendor  and  say  that  they  were  not 
concerned  with  him,  but  were  concerned  only  with 
their  own  solicitor  who  had  purchased  the  mcnt- 
gased  share  from  him.  If  a  court  of  equity 
had  been  administering  the  fund,  it  would  liave 
inquired  into  the  facts,  and,  finding  that  the  pur- 
chaser had  not  paid  the  purchase-money,  it  would 
have  held  that  it  was  its  first  duty  to  see  that  the 
mortgagee,  and  through  him  the  mortgagor,  had 
been  satisfied  before  handing  over  the  purchased 
share  to  the  purchaser.  The  court  would  have  found 
no  difficulty  in  doing  that,  and,  in  my  opinion,  the 
trustees  are  bound  to  do  that  which  the  court  would 
have  done  had  it  been  administering  the  fund.  That 
is  not  carryinff  the  equitable  doctrine  very  far.  In 
my  opinion,  therefore,  even  if  a  vendor's  lien  bad 
never  been  spoken  of,  the  result  would  have  been  the 
same  in  the  present  case. 

As  regards  the  other  point,  I  have  no  hesitation  in 
sayinj^  wat  this  court  never  intended  to  lay  down  an 
Alsatian  rule  that  if  the  Court  of  Lunacy  once  gets 
hold  of  the  property  of  a  lunatic  it  will  disregard 
the  rights  of  third  persons,  and  treat  the  lunatic  as 
solely  entitled  to  it.  It  is,  no  doubt,  remarkable 
that  the  court  does  to  a  certain  extent  ignore  the 
rights  of  the  creditors  of  a  lunatic,  and  holds  that  it 
is  bound  to  provide  for  the  maintenance  of  the 
lunatic  in  preference  to  the  claims  of  his  creditors. 
This  has  beoi  the  practice  of  the  court  for  centuries, 
and  we  cannot  now  avoid  giving  effect  to  it.  But  I 
have  always  understood  that  any  rights  against  tiie 
property  of  a  lunatic  which  are  of  such  a  nature  that 
effect  can  be  given  to  them  at  law  or  in  equity  will 
be  respected  by  the  oourt,  and  that  it  is  only  when 
such  rights  are  shown  not  to  exist  that  the  court  wUl 
deal  with  the  lunatic's  property  for  his  own  benefit  in 
the  way  which  I  have  mentioned.  I  am  satisfied  that 
the  comrt  did  not  intend  in  In  re  WiMe  to  lay  down 
anything  to  the  contrary. 

CoLLms,  L.J. — ^I  am  of  the  same  opinion.  There 
is  here  in  the  custody  of  the  trustees  of  a  will  a 
fund  which  represents  the  money  value  of  leasehold 
property  whi(m  they  have  sold  in  pursuance  of  the 
directions  of  the  will.  An  interest  in  the  property  is 
the  subject-matter  of  the  sale  to  the  purchaser  from, 
the  mortgagee.  It  is  an  accident  that  that  interest 
is  represented  by  money.  The  purchaser  has  not 
paid  all  his  purchase-moneys.  It  appears  to  me  that 
the  plaintiff  stands  in  as  good  a  position  as  regards 
the  fund  as  he  would  have  stood  in  regard  to  the 
leasehold  property  if  it  had  not  been  sold.  I  agree 
with  the  Master  of  the  Bolls  that  the  plaintiff  has 
done  nothing  which  can  deprive  him  of  his  lien  for 
unpaid  purchase-money.  My  view  of  the  case,  there- 
fore, is  that  the  fund  is  in  the  hands  of  the  trustees, 
but  as  they  had  full  notice  of  all  rights  affecting  it, 
they  hold  tiie  money  subject  to  those  rights,  including^ 
the  unpaid  vendor's  lien. 

As  regards  the  orders  in  Lunacy,  apart  from  any 
authority,  it  seems  to  me  obvious  on  the  face  of  the 
orders  that  they  entitie  the  wife  only  to  get  in  the 
equitable  interest  of  the  lunatic  in  his  property— that 
is,  in  this  case,  the  money  representing  the  share 
which  he  purchased,  subject  to  the  vendor's  lien. 
The  orders  do  not  affect  the  existing  rights  of  third 
persons.  But  it  is  said  that  In  re  WinhU  is  an 
authority  to  the  contrary,  and  that  the  right  of  an 
unpaid  vendor  is  analogous  to  that  of  a  judgment 
creditor  who  has  only-  lodged  a  writ  of  fi.  fa, 
in  the  hands  of  the  sheriff.  In  re  Winkle  was  a 
remarkable  case,  and  I  think  the  decision    turned 
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upon  the  special  facts.  Physical  possession  of  the 
Innatic's  property  had  been  taken  by  the  sheriff, 
and  the  creditor  had  thereby  become  a  secured 
creditor.  On  the  same  day  the  lunatic's  wife  was 
appointed  irUerim  receiver  of  his  property,  and  the 
£anS  was  ordered  by  a  judge  in  chambers  to  with- 
draw, and  he  did  so ;  and  thereupon  the  interim  receiver 
took  physical  possession  of  the  property.  In  that 
state  of  facts  the  court  held  that  the  receiver  being  in 
actual,  not  merely  in  construclive,  possession,  they 
must  consider  the  claim  of  the  lunatic  to  be  main- 
tained ont  of  his  property  before  the  rijg^ht  of  the 
execution  creditor,  who,  as  matters  stood,  was  only 
ia  the  position  of  having  delivered  his  writ  to  the 
sheriff.  In  my  opinion  that  case  in  dearly  dis- 
tiognishable  from  tbe  present  case.  I  do  not  think 
that  the  position  of  a  vendor  who  has  a  lien  for 
unpaid  purchase-money  is  analogous  to  that  of  a 
judgment  creditor  who  has  merely  delivered  his  writ 
to  Sie  sheriff:  see  J'x  parte  Williams.  I  think  the 
right  of  such  a  creditor,  whatever  it  mav  be,  falls 
short  of  actual  or  constructive  possession  of  the  goods 
of  the  debtor.  Moreover,  rightly  or  wrongly,  the 
decision  of  In  re  WinJde  was  based  on  the  jphysical 
possession  of  the  receiver,  the  sheriff  having  re- 
imquished  the  possession  which  he  had  taken.  There 
sre  authorities  both  before  and  since  In  re  Winkle 
which  show  that  a  receiver  appointed  by  the  Court  of 
Lunacy  is  only  authorized  to  take  possession  of  the 
lunatic's  equitable  interest  in  his  property.  There- 
fore that  case  does  not  prevent  our  holding  that  the 
orders  made  in  the  present  case  were  intended  to 
affect  the  interest  of  the  lunatic  himself,  and  nothing 
more.  In  my  opinion  the  judgment  of  Bruce,  J., 
was  right. 

Solicitors,  Wrentmore  &  Sons,  for  8pi4ikett  A  Sons, 
Pontypridd ;  Metcal/e  cfe  Sharpe,  for  T,  8.  Edwards^ 
Newport,  Mon. ;  fF.  R.  Davies^  Pontypridd. 


WVfi  ®OUtt  Of  IfU0ttCf. 


Chan.  Div.  \ 
Stirling,  J.  ] 


Aug.  7,  9,  11,  1900. 


In    re    COTTNTDSS    CONSEBYATIVB    PBBMANENT 

Bbnbftt  Building  Sooibty. 
Davis  v.  Nobton.  (a.) 

Building  society —  Withdrawal  of  meniberS'^Consinustion 
of  rules  —  Winding  up  —  Priorities  —  Executor  of 
deceased  member — Bight  to**  set  off,** 

In  a  building  society  incorporcUed  in  1880  under  the 
Ad  (f  1874,  nciice  was  given  on  the  2'dih  of  June,.  1895, 
for  a  meeting  on  the  KHh  of  July,  to  consider  the  ques^ 
tim  of  dissolution.  On  the  8th  of  August,  at  the 
adjourned  meeting,  a  resolution  unm  carried  for  volun^ 
iarily  winding  up.  On  the  Ist  of  November,  1895,  the 
deed  of  dissolution  was  registered.  The  notices  of  with" 
dratcal  given  by  different  members  under  the  rules  of  the 
iocieiy  had  matured  before  the  four  above-mentioned 
dates  respectively,  and  one  member  had  died  before  the 
26(^  of  June,  1895,  without  giving  notice  of  withdrawal. 
This  teas  a  summons  by  the  trustees  of  the  deed  of 
dissolution  to  determine  the  priorities  of  such  members 
inter  nemthc  distribution  of  the  surjius  assets  of  the 
society.  An  advance,  on  the  security  of  his  share,  had 
been  made  ultra  vires,  on  the  terms  of  a  circular  issued 
by  the  sicretary,  to  a  member  who  had  given  notice  of 
vfithdrawal  before  the  2Qth  of  June,  1895. 


(«.)  Eeported  by  Wabwiok  H.  Dbafbb,  Esq., 
Barrister-at-Law. 


Held,  on  the  construction  of  the  rules,  (1)  that  the 
members  who  gave  notice  of  withdrawal  prior  to  the  date 
of  the  resolution  for  winding  up  were  entitled  to  the 
surplus  assets  in  priority  to  the  other  members ;  (2)  thaJt 
the  deceased  memier  took  precedence  of  all  persons  who 
had  given  notices  of  withdrawcd,  and  thai  his  executor 
took  priority  accordingly  ;  (3)  that  the  member  to  whom 
iJie  advance  had  been  made  was  to  be  treated  as  having 
waived  his  notice  of  withdrawal,  and  was  not  entitled, 
as  against  tJiose  whose  notices  of  withdravjcd  matured 
prior  to  the  26th  of  June,  1895,  to  set  off  the  moneys  due 
from  him  against  the  sum  due  to  him  from  the  society  on 
his  fully  paid-up  share,  but  was  bound  to  contribute  the 
moneys  to  satisfy  the  claims  of  those  entitled  to  the  assets 
injariority  to  himself. 

In  re  West  London  and  General  Permanent  Build- 
ing Society,  78  L.  T.  Rep.  393,  46  W.  B.  Dig.  19, 
followed. 

Brownlie  v.  Bussell,  8  App.  Cas.  235,  31  W.  B.  Dig. 
28  distingwished. 

This  was  a  summons  for  the  determination  of 
questions  which  had  arisen  in  the  winding  up  of  a 
buildinpf  society  under  a  deed  of  dissolution  of  which 
the  plaintiffs  were  the  trustees. 

The  society  was  incorporated  in  1880  under  the 
Building  Societies  Act,  1874,  and  its  business  was 
carried  on  regularly  for  some  years.  Early  in  1895, 
however,  dissatisfaction  was  expressed  by  many 
members  at  the  mode  in  which  the  society's  business 
was  bein^  conducted,  and  on  the  26th  of  June,  1895, 
two  notices  were  sent  out,  one  summoning  the 
members  to  an  annual  meeting,  which  was  hmd  on 
the  10th  of  July  and  was  purely  formal ;  the  other, 
under  a  rule  of  the  society,  summoning  a  special 
general  meeting  also  for  the  10th  of  July  to  cousider 
the  advisability  of  dissolving  the  society.  This  meet- 
ing was  duly  held  and  adjourned  till  the  8th  of 
August,  when  it  was  resolved  that  the  society  be 
voluntfurily  woimd  up;  the  deed  of  dissolution  was 
accordingly  prepared,  and  on  the  1st  of  November, 
1895,  was  duly  registered. 

Upon  the  26th  of  June,  1895,  the  society  con- 
sisted of  396  members,  of  whom  130  had  paid  up  the 
full  amount  of  their  shares.  151  had  already  given 
notice  of  withdrawal  under  the  rules,  and  their  notices 
had  matured  before  the  26th  of  June,  1895.  Other 
members  had  given  notices  of  withdrawal  which 
matured  at  different  times — viz.,  (a)  before  the  10th 
of  July;  (6)  before  the  8th  of  August;  (c)  before  the 
1st  of  November,  1895 ;  one  member  died  prior  to  the 
26th  of  June,  1895,  without  having  given  any  notice 
of  withdrawal.  The  directors  determined  that  the 
amounts  receivable  on  withdrawal  should  be  subject 
to  payments  or  deductions  under  rule  67  (see  below), 
and  they  also  exercised  the  power  given  them  by  rule 
68  of  limiting  the  number  of  shares  that  should  be 
withdrawn  in  any  one  month  or  of  limiting  the  with- 
drawals so  that  they  should  not  exceed  one-half  of 
the  monthly  income  from  share  subscriptions.  The 
summons  was  taken  out  to  determine  the  priorities  of 
such  different  members  inter  se  in  the  distribution  of 
the  surplus  assets  of  the  society.  All  outside 
creditors  had  been  paid ;  the  amount  due  to  members 
was  twice  as  much  as  the  entire  assets,  and  as  those 
entitied  in  priority  would  exhaust  the  assets,  no  one 
had  been  served  who  had  given  no  notice  of  with- 
drawal at  all. 

E.  A.  Wurtzburg,  for  the  trustees. 

F.  H.  Maugham,  for  the  defendant  Cobley,  whose 
notice  of  withdrawal  matured  after  the  26th  of  June, 
1895.-*The  right  to  withdraw  was  suspended  by  the 

,  resolution  for  winding  up.  The  society  itself  was  not 
stopped  in  any  way.  Walton  v.  Edge,  83  W.  R.  417, 
10  App.  Cas.  33,  is  a  different  case. 


72 


THE  WEEKLY  REPORTER.        n)«.i.imi        VoLXUX. 


High  CbuRT.  Iw  mb  CoxTimES  Cowsbevativk  PEKMAWEKTBBWEPrrBTTiLDnfoSooiJSTsr.  HiohCotjbt. 


G,  Cave,  for  the  defendant  Greener,  the  sole  executor 
of  the  above  mentioned  deceased  member,  Meadows. 
— ^There  is  no  provision  in  the  rules  for  an  executor 

S'ying  notice  of  withdrawal.  This  being  so»  and 
mng  regjurd  to  the  ambiguity  of  the  word  "  with- 
drawing '*  in  the  rules  (see  below),  my  client  comes 
first :  In  re  West  London  and  General  Permanent  Build- 
ing Society,  78  L.  T.  Bep.  393,  46  W.  B.  Dig.  19. 

B.  J,  Parker,  for  the  defendant  Norton,  whose 
notice  matured  prior  to  the  26th  of  Jane,  1895. — No 
limitation  which  the  directors  can  put  upon  the 
number  of  shares  to  be  withdrawn  under  rule  68  (see 
below)  affects  the  right  to  withdraw  under  rule  67. 
As  to  the  case  of  In  re  West  London,  Ac, ,  Building 
Society,  there  was  a  different  rule  in  that  case. 

Oumi  Thompson,  for  the  defendant  Saunders,  to 
whom  an  advance  on  the  security  of  his  shares  had 
been  made  on  the  terms  of  a  circular  issued  by  the 
secretary  of  the  society  as  set  out  in  the  latter  part  of 
his  lordship's  judgment. — Saunders  received  £41  and 
paid  back  £13 ;  he  is  entitled  to  prove  in  the  winding 
up  for  the  value  of  his  equity  of  redemption.  It  is 
aamitted  that  the  advance  to  Stunders  was  ultra  vires 
(Cidlem  V.  London  and  Suburban  General  Permanent 
Building  Society,  39  W.  B.  88,  25  Q.  B.  D.  485),  but 
ha  claims  an  equitable  right  to  set  off  the  money  he 
owes  to  the  society  against  his  fully  paid-up  shares, 
the  outside  creditors  having  been  paid :  Brownlie  v. 
BusseU,  8  App.  Oas.  235,  at  pp.  237,  248,  31  W.  B. 
Dig.  28. 

[His  lordship  first  dedded  the  questions  raised  by 
the  defendants  Oobley,  Greener,  and  Norton,  and 
gave  a  reserved  judgment  upon  the  question  of 
«  set  off  "  raised  by  the  defendant  Saunders.] 

Stxbling,  J. — On  the  first  point  arising  on  the 
summons,  I  have,  in  this  case,  to  construe  a  rule  of  a 
building  society  which  is,  perhaps,  not  less  clearly 
expressed  than  a  good  many  others.  It  is  a  rule 
which  relates  to  the  withdrawal  of  shares.  Bule  67 
provides  *<  Any  person  who  shall  have  been  a  member 
of  the  society  for  six  months  and  shall  not  have 
received  any  advance  out  of  the  funds  of  the  society, 
and  whose  subscriptions  and  fines  are  not  in  arrear, 
shall  be  at  liberty  to  withdraw  from  the  society,  upon 
giving  the  society  one  month's  previous  notice  in 
writing  of  his  intention.  The  amounts  receivable  by 
members  on  withdrawal  will  be  those  contained  in 
Table  A  scheduled  to  these  rules,  but  subject,  never- 
theless, to  any  payments  or  deductions,  as  may  be 
determined  by  the  directors.  Payment  of  with- 
drawals shall  be  made  according  to  the  priority  of  the 
receipt  of  the  notice  of  withdrawal  by  the  society." 
That,  therefore,  empowers  any  person  who  has 
become  a  member  of  the  society  for  the  prescribed 
time  of  six  months,  and  who  has  not  received  any 
advance,  and  whose  subscriptions  and  fines  are  not  in 
arrear,  to  withdraw  from  the  society ;  and  he  is  to 
exercise  that  power  upon  giving  the  society  one 
month's  previous  notice  in  writing  of  his  intuition. 
The  result  of  that  is,  that  he  becomes  entitled  to 
receive  certain  amounts  mentioned  in  Table  A  con- 
tained in  the  schedule  to  the  rules,  and  that  the  pay- 
ment of  those  amounts,  which  are  receivable  by  whoever 
overdraws,  is  to  be  made  according  to  the  priority  of 
the  notice  of  withdrawal.  So  that,  out  of  the  funds 
available,  those  members  who  give  notice  of  with- 
drawal are  entitied  to  be  paid  the  prescribed 
amounts  according  to  the  priority  of  the  receipt 
of  the  notice  of  withdrawal  by  the  society.  Now 
we  come  to  the  rule  which  gives  rise  to  the 
question,  which  is  No.  68 :  ''  The  directors  sbiUl  have 
full  power  from  time  to  time  to  limit  the  number  of 
shares  that  shall  be  withdrawn  in  any  one  month,  and 


to  limit  the  withdrawals  so  that  they  shall  not  exceed 
one-lialf  of  the  monthly  income  from  share  subscrip- 
tions, and  all  previous  applications  for  advanoes  shall 
have  priority  over  notices  of  withdrawals."  Now,  what 
the  directors  did  at  that  meeting  on  the  23rd  of  March, 
1893,  was  to  pass  a  resolution  in  these  terms :  "  It  was 
unanimously  resolved  that  the  terms  of  rule  68 
limiting  the  shares  withdrawable  be  enforced."  That 
is  perhaps  less  dear  than  the  rule  but  it  does  not 
seem  to  me,  if  I  am  to  read  it  ut  res  magis  valeat 
quam  pereat,  that  I  can  apply  that  to  the  first  brancb 
of  the  rule  which  says,  *<  The  directors  shall  have  full 
power  from  time  to  time  to  limit  the  number  of  shares 
that  shall  be  withdrawn  in  any  one  month,"  becanse 
they  do  not  say  any  number  and  they  do  not  say  that 
no  shares  are  to  be  withdrawn, 

I  suppose  they  could  pass  such  a  resolution,  bat 
that  is  not  what  they  did.  They  simply  say  "The 
terms  of  rule  68  limiting  the  shares  withdrawable  shall 
be  enforced."  If  that  has  any  meaning  at  all  it  must 
be  lunited  to  the  dass  of  shareholders  who  daim  the 
withdrawals,  so  that  they  shall  not  exceed  one-half 
of  the  monthly  income  from  share  subscriptions. 
Now,  what  is  the  meaning  of  that  clause  P  The  first 
branch  of  rule  68  confers  on  the  directors  a  power 
to  say  how  many  shares  shall  be  withdrawn  in  any 
one  month,  and  they  might  have  so  done,  but  they 
have  not.  The  second  brandi  of  the  rule  seems  to  me 
to  be  directed  to  limiting  the  amount  whidi  is  to  be 
withdrawn  during  that  period  and  to  limit  the  with- 
drawal—that is,  the  amount  to  be  withdrawn— so 
that  the  total  amoimt  withdrawn  shall  not  exceed 
one-half  of  the  monthly  income  from  share  subscrip- 
tions. That  seems  to  me  to  be  directed  to  the 
amount. 

Now,  it  is  contended  that  when  once  the  notice  of 
withdrawal  is  given  in  a  particular  month  exceeding 
the  amount  of  one-half  of  the  monthly  income  from 
share  subscriptions  during  that  month  the  notice 
ceases  to  have  any  effect.  But  that  is  not  in  the  rule, 
and  I  do  not  see  how  I  can  read  that  into  the  rule. 
Bole  67  confers  an  absolute  right  of  withdrawal,  and 
all  that  rule  68  appears  to  me  to  do  is  to  limit  the 
working  out  of  the  withdrawals  so  as  to  confine  them 
in  operation  to  a  fund  consistuig  of  one-half  of  the 
montiily  income  from  share  subscriptions.  I  do  not 
think  that  the  notice  of  withdrawal  becomes  invalid 
because  there  happens  to  be  a  large  number  of  notioes 
of  withdrawal  given  in  a  particular  month.  Then  it 
is  said  that  in  givinff  effect  to  this  rule  injustice  may 
be  done  to  the  withdrawing  member  because  he  may 
have  a  long  time  to  wait  for  payment,  and  in  the 
interval  he  will  not  be  entitled  to  any  interest.  All  I 
can  say  as  to  that  is  that  it  is  at  his  own  option  to  do 
so;  he  is  not  compelled  to  withdraw,  and  if  he 
chooses  to  withdraw  he  must  take  the  consequenoea 
which  are  prescribed  by  the  rule  of  the  society  of 
which  he  has  become  a  member.  That  seems  to  me 
to  be  the  result  of  the  rule  as  it  now  stands.  The 
result  of  that,  therefore,  will  be  that  the  notioes 
which  were  given  prior  to  the  date  of  the  resolution 
for  winding  up  will  exhaust  the  whole  of  the  funds 
of  thesodety. 

As  to  the  priority  of  the  deceased  member,  I  think 
the  matter  is  really  covered  by  the  decision  of  the 
Court  of  Appeal  in  In  re  West  London  and  General 
Permanent  Building  Society,  because  there  it  is  laid 
down  broadly  by  Lindley,  L.J.,  that  "  there  is 
nothing  requiring  notice  of  withdrawal  to  be  given. 
Whether  a  member  gives  notice  to  withdraw  or  not, 
on  his  death  he  ceases  to  be  a  member."  There  is 
nothing  in  these  rules  which  takes  this  case  out  of 
that.  That  is  the  basis  of  the  decision.  I  think, 
therefore,  that  the  executors  of  a  deceased  member 
take  priority  according  to  the  declaration  that  is 
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oontained  in  the  order  in  that  case.  The  efiESoot  of  it 
aeemB  to  be  that  a  deceased  member  will  take  pre- 
cedence of  all  persons  who  have  given  notice  to  with- 
draw. The  rights  must  be  determined  as  at  the  date 
of  the  dissolntion. 

As  to    the   right  of    "set  off"  daimed   by  the 
defendant  Saunders,  he  was  a  holder  of  one  share  in 
this  building   society.     In    September,   1892,  that 
share  became  fully  paid  up.    "NLc,  Saunders  tiiereupon 
l^ave  notice  of  withdrawal  pursuant  to  tke  rules,  and 
m  answer  the  secretary  of  the  company  sent  him  a 
oiicular  of  which  the  material  i>assages  are  these: 
'*I«m  in  receipt  of  your  intimation  to  witiidraw  the 
amount  of  ^onr  share  account,  but  allow  me  to  caU 
your  attention  to  our  system  of  advances,  adopted 
largely  by  subscribers,  which  enables  them  to  retain 
their  capital  or  investments  untoudied  or  diminished. 
We  can  grant  you  an  advance  of  £41  at  once,  simply 
onyouroertifioate.  This  sum  can  be  repaid  by  monthly 
or  other  instalments,  for  such  an  amount  as  you  may 
deteimine  (suiting  your  circumstances)  and  as  the 
expenses  (which  are  trifling}  are  included   in  the 
leDaymento  the  above-namea  amount  will  be  paid  in 
fall."      After  pointing  out  the  advantages  of  the 
system,  the  circular  proceeds :  **  The  advance  does 
not  interfere  with  the  interest  on  your  investment, 
which  is  payable  as  if  no  advance  had  been  made,  the 
advance^  being  treated  as  a  separate  and  distinct 
transaction  by  the   society   from   the  investment, 
which  is  in  no  way  disturbed  by  it."    After  explain- 
ing the  operation  of  the  system,  it  says :  « I  have 
frequently  found  from  subscribers,  that  because  they 
require   a  few  pounds   for   some  trifling  necessity 
they    forthwith   transmit   a   notice    to    withdraw 
theor  invested  savings.  To  prevent  such  an  ill-advised 
course,  the  society's  system  is  intended  to  supply 
them  with  those  means  without  withdrawing  any 
part  of  their  investments,  but  once  the  investment  is 
repaid  by  the  society,  all  feeling  of  duty  to  replace  the 
withdrawn  amount  by  the   investor  ceases,  and  a 
valuable  source  for  emergencies  extinguished,  which 
might   afterwards     be    regretted    through    greater 
necessity  arising."    Now,  Mr.  Saunders  accepted  the 
terms  of  that  circular.    He  received  £41  from  the 
Bodety,  in  respect  of  which  he  has  made  repayments ; 
and  until  the  society  came   to   be  wound  up    he 
received  interest  on  his  share.     An  instrument  of 
dissolution  has  now  been  executed  imder  which  the 
a£EEdrs  of  the  society  are  being  wound  up.    All  the 
assets  of  the  society  will  be  required  to  pay  with- 
drawing members  who  had  given  notice  of  withdrawal 
prior  to  the  date  when  the  winding  up  commenced. 
The  question  that  now  arises  is  whether  Mr.  Saunders 
is  liable  to  pay  to  the  society  the   balance  which 
remains   unpaid    of   the   advance    of  £41.      It    is 
admitted   that   this     advance   was   an   tdtra   vires 
ttaosactioD.      The     result    of    that    is    that   part 
of   the    assets    of    the    company   have   got    im- 
properly into  his  hands,  and  he  is  liable  to  restore 
that  part  of  the  assets  to  the  coffers  of  the  company 
to  be  applied  in  accordance  with  the  rights  of  those 
who  are  entitled  to  those  assets.   All  outside  creditors 
of  the  Bodety  have  been  paid,  and  l^e  shareholders 
who  have  given  notice  of  withdrawal  prior  to  the 
commencement  of  the  winding  up  are  entitled  next  to 
have  the  assets  applied  in  payment  of  the  sums  due 
to  them  on  withdrawal  in  accordance  with  the  rules. 
For  the  present  purpose,  under  the  circumstances 
which  I  have  stated,  Mr.  Saunders  is  not  to  be  treated 
S6  a  member  who  has  given  notice  to  withdraw.    I 
think  that  by  accepting  the  proposal  of  the  secretary 
of  the  society  he  Waived  the  notice  he  had  given ; 
and  elected  to  remain  a  continuing  member  of  the 
society.    Now  he  has  paid  up  his  share  in  full,  and 
ooQsequently  he  cannot  be  (»lled  upon  to  pay  any- 


thing more  in  his  capacity  of  a  member  of    the 
society  in  respect  of  that  share.    But,  unforbdnately 
for  him,  he  has  entered  into  a  transaction  which  has 
resulted  in  a  liability  to  make  good  part  of  the  assets 
of  the  society,  and  this  liabmty  is  not  one  which 
arises  out  of  his  position  as  a  shareholder,  but  by 
reason  of  a  separate  transaction  which  he  hafT  entered 
into  in  the  way  I  have  described.    I  am  unable  to 
see  why  he  should  not  be  required  to  discharge  this 
liability  for  the  purnose  of  satisfying  the  claims  of 
those  who  are  entitled  to  the  assets  of  the  society 
in  priority  to  himself.    Then  the  case  of  Broumlie 
V.    Buasdl   was    relied    upon    on    behalf   of    Mr., 
Saunders;    but   when   that    case   is   carefully   ex-* 
amined   it   appears    to    be    quite    different   in   its 
nature.    There  a  holder  of  a  share  was  insisting  on  a 
benefit  which  was  expressly  conferred  by  the  rules, 
and  it  was  held  that  he  had  the  ri^ht  to  do  so,  and 
was  not  to  be  deprived  of  it  by  any  implication  which 
might  arise  in  the  absence  of  express  provision.    The 
portion  of  Lord   Selbome's   judgment    which  was 
so  much  relied  upon,  when  read  in  connection  with 
the  context,  appears  to  show  this  dearly.    [His  lord- 
ship read  from  the  judgment,  at  p..  248,  from  the 
words  **  We  have  nothing  to  do  here  with  creditors  " 
down  to  *<  this  particular  contract."]    When  that  par- 
ticular contract  was  looked  at  it  was  found  that  were 
was  an  express  stipulation  dealing  with  that  case.    la 
the  present  case  there  is  none.    It  is  intimated  that 
the  rights  of  the  contributories  or  members  of  the 
society  inter  «e  are  to  be  adjusted ;  but  there  is  no 
express  provision  in  the  contract  which  shows,  in  the 
present  case,  how  that  is  to  be  done.    It  seems  to  me 
that  I  must  do  it  according  to  the  general  equitable 
principles,  and  it  does  not  seem  to  me  to  be  in  aocord- 
ance   with    equity   that   Mr.    Saunders    should   be 
allowed  to  retain  for  himself  a  portion  of  the  assets 
of  the  society  to  which  other  persons  have  a  prior  claim. 
In  my  judgment,  therefore,  he  is  bound  to  contribute. 
The  order  would  be  as  follows :  Declare  tiiat  the 
defendant   Qreener,    as    executor    of   the   deceased 
member  James  Meadows,  is  entitled  to  be  paid,  in 
priority  to  idl  members  who  have  given  notice  of 
withdrawal,  the  order  in  this  respect  to  follow  that 
made  by  the  Court  of  Appeal  in  In  re  West  London 
and   General  Permanent  Building  Society,   and    that 
subject   tiiereto   members  whose    notices    of   wiUi- 
drawal  matured  prior  to  the  26th  of  June,  189i^,  are 
entitled  to  be  paioL  in  full  and  without  any  deduction 
in  priority  to  all  other  members,  and  according  to  the 
priority  of  the  receipt  of  the  notice  of  withdrawal  by 
the  society ;  declare  that  members  to  whom  advances 
have   been   made   on  the   security  of  their  shares 
on    the   terms   of   the    circular    exhibited    to   'the 
affidavit  of   the   defendant   Saunders   are  not   en- 
titled to  set  off  the  amounts  due  from  them  agains*: 
the  sums  due  to  them  out  of  the  surplus  assets  of 
the  society  as  against  the  persons  whose  notices  of 
withdrawal  matured  prior  to  the  26  th  of  June,  1895  ; 
appoint    defendant   Norton   to    represent    class    of 
members  whose  notices  matured  prior  to  the  26{fch  of 
June,  1895.  and  the  defendant  Gobley  to  represent 
the  class  of  members  whose  notices  matured  after  the 
26th  of  June,  1895.  or  who  gave  no  notice  of  with- 
drawal, and  the  defendant  Saunders  to  represent  the 
class  of  members  to  whom  advances  on  the  security  of 
their  shares  were  made  on  terms  of  the  above-men- 
tioned   circular;     costs    of    all  parties  as    between 
solicitor  and  client  to  come  out  of  the  fund,  including 
in  the  case  of  the  plaintiffs  all  proper  costs,  charges, 
and  expenses.    The  rest  of  the  summons  to  stond 
over  with  liberty  to  apply. 

Solicitors,  Buak^  MeUor,  &  Norrie,  for  Little  Ss  Lyle, 
Bath ;  Peacock  &  Chddard,  for  B.  2>.  Shar^p  <fe  Syinonfis, 
Bournemouth. 
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Chan.  Div.  I 
Stirling,  J.  f 

In  re  DuKB  OF  St.  Albans. 
LoDEB  y.  jyvKE  OF  Sx.  Albans.  (a.) 

Inland  revenue — Eitale  duty — SetUement  estate  duty — 
Incidence — Will — Contingent  legacies  and  annuities — 
Finance  Ad,  1894  (67  cfc  58  Vict.  c.  30).  m.  5,  7.  9, 
14,  22— Finance  Act,  1896  (69  <k  60  Vict,  c.  28),  «. 
19— Finance  Act,  1898  (61  cfc  62  Vict.  c.  10),  s.  14. 

^  testator  by  his  will  gave  certain  contingent  legacies 
af^d  annuiti^Sf  and  directed  that  they  should  he  primarily 
charged  upon  and  payable  out  of  his  personal  estate,  buJt, 
if  this  was  insufficient,  he  charged  hit  real  estate  in  aid, 
but  not  in  exoneration,  of  the  personal  estate ;  and,  after 
devising  his  real  estate  in  strict  settlement,  he  declared 
tJiat,  if  his  residuwry  personal  estate  shotdd  be  insufficient 
'  for  payment  of  funeral  and  testamentary  expenses,  debts, 
legacies,  and  annuities,  the  trustees  might  raise  the 
deficiency  by  mortgage  of  the  real  estate,  but  so  that  the 
annuities  should  be  paid  out  of  rents  and  profits  and 
not  by  raising  a  capital  sum  to  provide  for  the  same,  and 
he  charged  tfie  residiuiry  jtersonalty  with  the  payment  of 
the  legacies  and  annuities,  and  directed  that  the  ultimate 
residue  of  the  personalty  was  to  be  invested  and  was  to 
follow  the  Jimitations  of  the  real  estate.  The  executors 
had  paid  estate  duty  arid  settlement  estate  duty  in  respect 
of  the  contingent  legacies  and  annuities,  but  tliere  was  a 
probability  that  the  personalty  would  be  insufficient  to 
pay  the  funeral  and  testamentary  expenses,  debts,  legacies, 
and  annuities. 

Held,  that  the  contingent  legacies  were  to  be  treated  as 
settled,  and  that  the  settlement  estate  duty  must  be  borne 
by  the  legatees,  as  in  In  re  Maryon-Wilson,  48  W.  R. 
838,  [1900]  1  Gh,  666 ;  and  that,  as  to  the  annuities,  the 
decision  in  Attoroey-G^neral  v.  Owen,  [1899]  2  Q.  B, 
253,  47  IF.  R.  Dig.  73,  applied  to  personalty,  and 
therefore  the  annuitants  must  hear  the  proper  proportion 
of  the  settlement  estate  duty,  in  accordance  with  the  rule 
established  in  In  re  Parker-Jervis,  Salt  v.  Locker,  47 
W.  R.  147,  [1898]  2  Ch,  643. 

Thifl  was  a  sammons  taken  out  by  the  trustees  and 
executors  of  the  will  of  the  late  Duke  of  St.  Albans 
for  the  determination  of  various  questions  on  the 
administration  of  the  estate. 

The  questions  now  before  the  court  related  to  the 
incidence  of  the  estate  duty  and  settlement  estate 
duty  paid  in  respect  of  certain  portions  of  the 
estate. 

By  his  will  the  testator  gave  to  his  sons  and 
daughters,  other  than  his  eldest  son,  certain  legacies 
and  annuities.  Some  of  the  legacies  were  contin- 
gent— for  instance,  one  given  to  Lord  William 
Beauderk. 

By  clause  6  of  the  will  the  testator  gave  to  his 
trustees  the  sum  of  £5,000  in  trust  for  the  said  Lord 
W.  B.  if  he  should  attain  the  age  of  twenty-one, 
and  he  also  gave  him  an  annuity  of  £300,  to  com- 
mence from  the  day  of  the  testator's  death  or  the  day 
of  Lord  W.'s  attaining  twenty-one,  whichever  might 
last  happen,  and  to  continue  duriog  the  remainder  of 
his  life. 

The  testator  gave  like  legacies  and  annuities  to 
others  of  his  children. 

By  clause  9  he  directed  that  every  legacy  and 
annuity  should  be  primarily  charged  upon  and  pay- 
able out  of  his  personal  estate,  but  if  that  should  be 
insufficient  (after  payment  of  funeral  and  testamen- 
tary expenses  and  debts)  to  pay  and  provide  for  all 
such  legacies  and  annuities,  then  he  charged  aU  his  real 
estates  in  aid,  but  not  in  exoneration,  of  the  personal 

(a.)  Beported  by  Warwick  H.  Draper,  Esq., 
Barrister-at-Law. 


estate  with  the  legacies  and  annuities.  Then  he 
devised  all  his  real  estate  to  his  trastees  to  the  tue  of 
his  eldest  son,  the  Earl  of  Burford,  during  his  life 
with  divers  remainders  over. 

By  clause  15  the  testator  declared  that  if  the 
residuary  personal  estate  should  be  insufficient  to  pay 
the  funeral  and  testamentary  expenses  and  debts, 
legacies  and  annuities,  the  trustees  might  raise  the 
deficiency  by  mortgage  of  the  real  estate,  but  so  that 
annuities  should  be  paid  out  of  rents  and  profits  and 
not  by  raising  a  capital  sum  to  provide  for  the  same. 

The  testator  gave  his  residuary  personal  estate  to 
his  trastees  upon  trust  for  sale  and  conversion  and  to 
pay  his  funeral  and  testamentary  expenses,  debts, 
legacies  and  annuities,  and  to  apply  the  surplus  as  if 
it  had  arisen  from  a  sale  of  a  part  of  his  Bestwood 
estate  and  other  hereditaments  devised  by  his  wiU 
under  the  statutory  power  of  sale  conferred  by  the 
Settled  Land  Act. 

At  the  death  of  the  testator  the  trustees  and 
executors  were  called  upon  by  the  Inland  Revenue 
authorities  to  pay,  and  did  pay,  the  estate  duty  and 
settlement  estate  duty  upon  various  portions  of  the 
estate.  In  particular  they  paid  settlement  estate  duty 
in  respect  of  the  contingent  legacies  and  the  annuities. 
The  questions  asked  by  the  summons  were,  inter  alia : 
(1)  Whether  any,  and  if  any  which  of  the  legatees  or 
annuitants  ought  to  bear  any,  and  if  any  what  part 
of  the  estate  duty  payable  in  respect  of  the  general 
personal  estate  bequeathed  by  the  will ;  (2)  whether 
any,  and  if  any  which  of  the  legatees  or  annuitants 
ought  to  bear  any,  and  if  any  what  part  of  the 
settlement  estate  duty  payable  in  respect  of  the 
residuary  personal  estate  under  the  will ;  (3)  whether 
any,  and  if  any  which  of  the  legatees  or  annuitants 
or  persons  under  the  said  will  or  otherwise  entitled  to 
charges  on  the  real  estate  thereby  settled  ought  to 
bear  any,  and  if  any  what  part  of  the  estate  duty 
or  settlement  estate  duty  payable  in  respect  of  the 
real  estate.  In  assessing  the  value  of  the  residuary 
personal  estate  for  the  purposes  of  settlement  estate 
duty  the  Inland  Revenue  authorities  had  deducted  the 
legacies  vested  at  the  testator's  death,  but  had  not 
deducted  the  contingent  legacies  or  made  any 
allowance  in  respect  of  the  annuities. 

J.  I.  Stirling,  for  the  trustees  of  the  will. 

J.  G,  Butcher,  Q.C.,  and  J.  A.  Cartmell,  for  the  Duke 
of  St.  Albans. — The  decision  in  Attorney-Oeneral  ▼. 
Oioen,  [1899]  2  Q.  B.  253,  47  W.  R.  Dig.  73,  applied  to 
the  personal  estate.  An  annuitant  is  to  be  looked  upon 
as  pro  tanto  a  life  tenant  in  the  property,  and  must 
pay  his  contribution  in  respect  of  the  settlement 
estate  duty  according  to  the  rule  laid  down  in  /n  re 
Parker-Jervis,  Salt  v.  Locker,  47  W.  R.  147,  [1898] 
2  Ch.  643,  at  p.  656 ;  Finance  Act,  1894  (57  &  58 
Vict.  c.  30).  ss.  6,  9,  14  (1)  referred  to.  In  practice, 
the  settlement  estate  duty  has  generally  been  charged 
on  the  whole  of  the  corpus — i.e.,  upon  the  personalty 
where  the  realty  has  been  insufficient :  In  re  Orani, 
Walker  v.  Mattineau,  31  W.  R.  703.  With  regard  to 
the  contingent  legacies,  the  legatees  should  bear  their 
contribution  of  settlement  estate  duty,  as  it  is 
chargeable  on  the  settled  mass  which  includes  such 
legacies  as  well  as  on  every  part  of  the  settled  sum. 
Howard  Wright,  for  an  infant  son  of  the  testator. 
Lord  William  Beauclerk,  a  contingent  legatee  and 
annuitant. — There  is  no  authority  that  eitlier  con- 
tingent legatees  or  annuitants  should  contribute  to 
settlement  estate  duty  under  the  Finance  Act, 
1894,  S8.  5  (1)  and  22  {h)  (t).  At  present  a 
contingent  legatee  takes  nothing  and,  in  certain 
events,  can  take  nothing;  how,  then,  can  anyone 
"succeed*'  to  him?  It  was  decided  in  Attorney- 
General  v.  Fairley,  45  W.  R.  589,  [1897]  1  Q.  B.  689, 
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tliat  a  oontiogent  settlement  of  property  wa<i  a  settle- 
ment within  the  meaning  of  section  5  (1)  of  the 
Finanoe  Act,  1874,  and  it  was  in  consequence  of  that 
decision  that  the  Finance  Act,  1898  (61  &  62  Vict, 
c.  10),  was  passed,  which  by  section  14  deals  with  the 
repayment  of  settlement  estate  daty. 

In^h  Joycty  for  the  testator's  second  son,  Lord 
Osbom  Beauderk,  a  legatee  and  annuitant,  and  the 
tmstees  of  the  settlements  of  tv^o  married  daughters. — 
There  is  nothing  in  the  statutes  or  any  decision  to  make 
a  mere  annuity  given  generally  out  of  personal  estate 
chargeable  with  settlement  estate  duty. 

iT.  G.  Butcher^  Q'C,  in  reply. 

Cur.  adv,  vuU, 

Stibijno,  J.,  after  stating  the  oircumstanoes  as 
above,  continued :  As  to  the  first  question  no  point 
has  been  raised  before  me  and  it  is  admitted  that 
estate  duty  cannot  be  charged  on  any  of  the  legaoie* 
or  annuities.  None  of  them  are  under  a  liability  to 
bear  that ;  tliat  is  admitted.  It  is  on  question  2  that 
the  most  serious  part  of  the  argument  arose.  It  is 
Slid  that  there  is  a  probability,  not  a  certainty,  that 
the  personal  estate  will  be  iosuffioieat  for  pay- 
ment of  debts,  funeral  and  testamentary  expenses, 
legacies,  and  annuities.  The  question  wltict  is  put  to 
me  is,  it  will  be  observed,  as  to  the  incidence  of  settle- 
ment estate  duty  which  has  been  sctually  paid  by  the 
executors.  They  were  required  by  the  Crown  to  pay 
it,  and  they  paid  it.  There  is  nothing  in  the  evidence 
to  show  that  the  executors  acted  improperly  in 
making  that  payment.  They  did  not  see  fit  to  con- 
test the  right  of  the  Crown,  which  was  based  upon 
the  decisions  in  certain  cases  which  it  may  or  may 
not  be  are  distinguishable  from  the  piesent.  Under 
these  circumstances  it  seems  to  me  that  upon  this 
occasion  I  must  assume  that  the  settlement  estate 
duty  was  properly  paid  by  the  executors.  If  any 
person  on  whom  the  settlement  estate  duty  faUs  under 
this  decision  desires  to  say  that  the  executors  acted  im- 
properly, so  that  any  further  steps  ought  to  be  taken 
with  respect  to  the  settlement  estate  duty  already  paid 
or  otherwise,  it  seems  to  me  that  it  will  be  for  that 
beneficiary  to  indicate  his  wishes,  and  it  may  be 
oonsidered  whether  any  steps  ought  or  ought  not  to 
be  taken.  But  for  the  purposes  of  the  present 
decision  it  seems  to  me  that  I  must  take  it  that  the 
settlement  estate  duty  was  properly  paid,  and  that 
all  I  have  to  do  is  to  decide  how  m  between  the 
residuary  estate  and  the  legatees  and  annuitants  the 
settlement  estate  duty  or  an  appropriate  pare  of  it  is 
to  be  borne.  That  being  so,  it  seems  to  me  that  I 
most  hold  that  the  contingent  legacies  are  to  be  treated 
as  settled,  and  that  the  duty  was  claimed  aud  paid 
on  that  footing;  and  if  so,  then  it  appears  to  me 
that  the  settlement  estate  duty  must  be  borne  by  the 
legatees  in  accordance  with  th^  decision  of  the  Court 
of  Appeal  in  la  re  Maryon-Wihon,  48  W.  E.  338, 
[1900]  1  Ch.  565,  and  the  decision  given  yesterday  by 
Coiens-Hardy,  J,,  in  In  re  Bohinson,  Clarkson  v, 
Bobinaon,  which  was  a  sequel  to  the  ca%A  of  Attomey- 
QmeralY.  Clarkson^  48  W.  R.  216,  [1900]  1  Q  B.  156. 
Again,  as  regards  the  annuities,  it  appears  to  me 
that  it  must  be  t«ken  that  the  d^Qi\%\on  in  Attorney- 
Omeral  v.  Owen  applies  to  the  personal  estate,  and 
oonseqaeotly  that  the  annuities  must  bear  the  proper 
proportion  of  the  settlement  estate  duty  ia  uc- 
cordance  with  the  rule  laid  down  in  Re  Parker  Jervis, 
Salt  V.  Locker,  47  W.  E.  147.  [1898]  2  Ch.  613.  As 
to  question  3,  there  is  again  really  no  contest,  and 
it  was  admitted  that  under  the  statute  the  legatees 
and  annuitants  entitled  to  such  charges  must  bear  the 
estate  duty  and  settlement  estate  duty  payable.  I 
thii^k  the  only  other  question  which  remains  to  be 
dealt  with  is  that  which  ijb  in  the  last  clause  of 


question  4 — ^viz.,  whether  any  and  if  any  what  sums 
should  be  deducted  or  retuned  for  estate  duty  or 
settlement  estate  duty  in  respect  of  such  interest  or 
annuity,  and  if  so  out  of  what  part  of  the  testator's 
estate.  As  to  that  it  woidd  seem  to  me  to  be  quite 
clear  that  whatever  has  to  be  borne  by  a  legateis  or 
(uinuitant  must  be  deducted  from  anything  which  is 
found  to  be  payable  to  them.  That,  I  think,  disposes 
of  the  whole  case. 

Solicitors  for  all  parties,  Freahfields. 


In  re  Charterland  Stores  and  Trading  Co. 
(C4IMITBD).  (a.) 

ComjHiny — Winding  up — Evidence  in  support  0/  petition 
—  Companies    {Winding-up)    Rules,    1890,    rr.    36, 
176,  177. 
The  statutory  affidavit  in  support  of  a  petition  to  wind 

up  a  company  must  he  made  by  the  petitioner,  or  one  of 

the  petitioners »  and  the  power  to  make  it  canriot   he 

delegated  to  a  subordinate. 

Petition  to  wind  up  the  company. 

In  the  absence  of  the  petitioner,  Julius  Weil,  in 
South  Africa,  the  statutory  affidavit  in  support  of 
the  petition  was  made  by  the  manager  of  the 
petitioner's  business  in  this  country,  who  swore  that 
he  held  a  power  of  attorney  from  the  petitioner  which 
authorized  him,  among  other  things,  to  commence, 
prosecute,  and  enforce  all  actions  and  legal  proceed- 
ings touching  the  business  and  affairs  of  the  petitioner, 
and  to  deal  with  such  proceedings  as  he  mi^ht  think 
fit.  He  e^so  stated  that  the  petitioner  had  instructed 
him  by  telegraph  to  take  the  present  proceedings. 

MuUigan,  Q,C.,  and  J,  W.  M,  Holmes,  for  the 
company,  took  the  preliminary  objection  that  the 
evidence  in  support  of  the  petition  was  not  in  the 
proper  form,  as  it  had  not  been  made  by  the  petitioner 
himself,  as  required  by  rule  36  of  the  Companies 
(Winding-up)  Eules,  1890. 

They  also  referred  to  In  re  St,  David*s  Gold 
Mining  Co.,  14  W.  B.  755.  [ Wbioht,  J.— That  case 
does  not  help  us.] 

Waggett,  for  the  petitioner,  referred  to  rules  176  and 
177  of  the  Companies  (Winding-up)  Rules,  1890,  and 
contended  that  the  court  had  power  to  rectify  the 
irregularity. 

Wright,  J. — Tivo  objections  to  this  petition  have 
been  raised — the  first  of  which  is  bad,  the  second  good. 
The  former  is  that  one  of  the  material  points  to  be 
proved  by  the  affidavit  is  upon  information  and  belief. 
The  other  is  a  technical  point,  but  one  which  I  cannot 
pass  over,  that  rule  36  prescribes  that  the  affidavit 
must  ba  made  by  the  petitioner,  or  one  of  the 
petitioners.  The  rule  is  explicit,  and  I  cannot  hold 
that  an  affidavit  made  by  a  manager  for  the 
petitioner  is  within  it.  even  though  it  be  authorized 
by  a  power  of  attorney  to  brmg  legal  proceedings. 
I  do  not  think  this  objection  can  be  got  over  by  means 
of  rules  176  and  177.  But  this  is  obviously  a  case  in 
which  further  time  should  be  given  to  the  petitioner, 
and  I  shall  direct  it  to  stand  over,  with  leave  to 
amend  by  adding  another  petitioner. 

Solicitors,  HoUarns,  Son,  Coward,  &  Hawksley  ;  Ingle, 
Holmes,  &  Sons, 


(a.)  Reported  by  J.  F.  Isblin,  Esq.,  Barrister-at- 
Law. 
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High  Cottbt. 


In  bb  Leaoh.— The  Qttsbv  v.  Ollib. 


High  Ooitbt. 


Q.B. 


IN  BANKEUPTOY. 


Div.   \ 
(Wright,  J.)  ] 


Aug.  3,  1900. 

In  re  Leagh. 
Ex  parte  Babkes.  (a.) 

Ba/nkruptcy — Practice — Summary  case — RdeoH  of  trustee 
— Suoaequent  assets — Right  of  creditore  to  appoint  new 
truaUe^Bankruptey  Act,  1883  (46  <fc  47  Vict,  c,  52). 
88.  82,  121 — Bankruptcy  Discharge  and  Closure  Act, 
1887  (50  &  51  Vict.  c.  66),  8.  6,  sub-sectiwi  2. 

Where  a  bankrupt's  estate  is  administered  in  a 
summary  manner  under  section  121  of  the  Bankruptcy 
Act,  1883,  the  official  receiver  is  to  he  the  trustee  in  the 
hanJeruptcy,  and  after  he  has  obtained  his  release  as  such 
trustee,  he  still  remains  ex  officio  trustee  by  virtue  of 
section  82,  sub-section  4,  of  the  same  Act, 

The  creditors,  therefore,  have  no  power  to  appoint  a 
new  trustee  after  the  official  receiver's  release  bicause 
there  is  no  vacancy  in  the  office. 

Motion  by  Mr.  Banief  in  a  dedarstion  that  the 
Board  of  Trnde  were  wrong  in  refasing  to  certify  his 
appointment  as  trustee  in  the  bankruptcy  of  B. 
]>Moh. 

A  receiving  order  was  made  against  Leach  on  the 
8ih  of  December,  1885,  he  was  adjudicated  a  bauk- 
rupt,  and  the  court  ordered  that  his  estate  should  be 
administered  in  a  summary  manuer  with  the  official 
receiver  as  trustee. 

The  official  receiver  obtaioed  his  release  as  such 
trustee  upon  the  2 1st  of  January,  1887. 

In  1900  the  bankrupt  came  ioto  some  property, 
and  upon  the  21st  of  May,  1900»  the  creditors  met 
and  appointed  Mr.  Barnes  trustee  for  the  purpose  of 
administering  the  reoeDtly-acquired  assets. 

The  Board  of  Trade  refused  to  certify  Mr.  Barnes' 
appointment,  contendirg  that  there  was  no  vacancy 
in  the  office,  as  by  virtue  of  seotiou  82,  sub- sec  ^on  4, 
of  the  Bankruptcy  Act,  1883,  when  a  trustee  in  a 
bankruptcy  has  obtained  his  release,  "the  official 
receiver  shall  be  the  trustee." 

Mr.  Barnes  thereupon  made  the  present  applica- 
tion. 

Reed,  Q.C,  and  Dains,  for  the  applicant— Section 
82  can  only  be  construed  in  reference  to  estates  not 
administered  in  a  summary  manner.  There  is  no 
provision  in  the  Acts  which  deprives  the  creditors  in 
a  summary  case  of  the  power  of  appointing  a  trustee 
of  their  own  selection  in  place  of  the  official  receiver, 

Muir  Mackenzie,  for  the  Board  of  Trade. —The 
terms  of  section  82,  sub-section  4,  are  imperative, 
and  the  creditors  cannot  appoint  a  new  trustee  after 
the  release  of  the  original  trustee,  either  in  an  ordinary 
bankruptcy  or  a  summary  caee,  for  the  statute  declares 
that  "  the  official  receiver  shall  be  the  trustee." 

Reed,  Q.C.,  replied. 

Weight,  J.— I  find  some  difficulty  in  this  case,  but, 
as  I  have  formed  a  strong  opinion  upon  it,  I  do  not 
think  I  shall  do  any  better  by  considering  it  further. 

I  think  that  the  Board  of  Trade  are  right.  It 
seems  to  me,  in  the  absence  of  any  authority,  that  in 
the  case  of  an  ordinary  bankruptcy,  when  the  trustee 
has  been  released  under  section  82  of  the  Act  on  the 
one  particular  ground  that  the  estate  has  been,  so  far 
as  he  can  ascertain,  fully  reab'sed  and  wound  up,  then 
in  that  case  sub-section  4  of  the  same  section  prevents 
the  appointment  of  any  future  trustee  by  the  creditors, 
because  it  enacts  that  when  all  that  has  happened, 
when  there  has  been  a  release  on  the  ground  of  com- 
plete reaUzation — something  like  the  close  or  deter- 

(a.)  Reported  by  P.  M.  Fbanoke,  Esq.,  Barrister- 
at-Law, 


mination    of    the    bankruptcy  —  that    the    official 
receiver  shall  thereupon  be  the  trustee.     It  seenas 
to  me  that  there  is  a  very  good  reason  why  some 
such   provision  should    have  been  made,   becaase, 
when    to    all    appearance     the    estate    has    been 
completely  got  in  and  distributed,  it  is  very  much 
better  to  have  some  one  permanent  official  to  take 
the  charge  of  any  future  assets  that  may  come  in,  in 
the  very  rare  cases  in  which  they  do  come  in,  than  to 
have  any  uncertainty  in  the  matter.    After  the  lapse 
of  time  the  original  creditors,  whose  judgment  might 
be  trusted  in  such  a  matter  as  appointing  a  trustee, 
have  to  a  great  extent  disappearad,  or  many  things 
may  have  happened  which  would  make  their  control 
of  the  matter  one  which  no  longer  ought  to  be  en- 
couraged.   If  that  is  the  case  in  an  ordinary  bank- 
ruptcy,   I  think  that  gives   a  due  to   the  proper 
construction  of  section  121.     The  proviso  in  that 
section  no  doubt  says  in  terms  that  the  creditors  may 
*'  at  any  time,*'  by  special  resolution  in  the  case  of  a 
summary  bankruptcy,  resolve  that  some  person  other 
than  the  official  receiver  be  appointed  trustee,  and  that 
thereupon  the  bankruptcy  shall  proceed  as  if  an  order 
for  summary  adaiinistranon  had  not  been  made.     But 
even  on  the  face  of  it  that  looks  to  me  as  if  the  proviso 
was  intended  to  apply  only  whilst  there  is  something 
continuing  which  can  be  fairly  described  as  the  pro- 
ceeding of  the  bankruptcy ;  and  that  is  to  my  mind 
exactly  the  same  thing,  or  involves  the  same  dividing 
line,  as  that  adopted  in  section  82— namely ,  that  when 
the  official  receiver  is  acting  as  trustee  under  asummary 
bankruptcy,  and  has  been  released  on  the  ground  that 
the  whole  estate  has  been  got  in,  so  far  as  he  can  get 
it  in,  and,  therefore,  that  he  is  entitled  to  a  release 
under  section  6  of  the  Act  of  1887,  then  the  same 
consequence  follows  as  under  section  82,  and  that  he 
shall  continue  to  act  as  trustee  for  any  subsequent 
purpose  of  the  administration  of  the  debtor's  estate. 
It  can  hardly  be  contended,  if  I  am  right  in  construing 
section  82  as  to  ordinary  bankruptcies,  that  section 
121  is  intended  to  apply  a  different  rule  to  summary 
bankruptcies,  and  to  extend  the  power  of  the  crediton 
in  summary  bai^kruptcies  down  to  a  period  beyond 
that  at  which  they  are  removed  by  section  82  in  the 
case  of  ordinary  bankruptcies.    I  think,  therefore, 
that  the  view  taken  by  the  Board  of  Trade  is  right. 
Solicitor  for  the  applicant,  R,  Chapman. 
Solicitor  for  the  respondent,  Solicitor  to  the  Board  of 
Trade. 


March  17;  Mayo; 
July  2. 1900. 


C.  C.  B. 
(Lord  Busseli  of  Killowen,  L.G.  J., 
and  Mathew,  Grantham,  Wright,  J 
Bruce,    Bidley,    Darling,    and) 
Ghannell,  JJ.) 

The  Queen  v.  Ollis.  (a.) 
Criminal    law --' Evidence  —  Admissibility —Course    of 
eonduct^Acquittal  on  previous  indictment — Admission 
of  evidence  given  on  previous  trial. 
A  person  toas  charged  with  obtaining  money  by  falsely 
pretending  that  certain  cheques  drawn  by  him  would  he 
honoured.    He  was  indicted  on  two  separate  indictments 
in  reipect  of  separate  transactions  of  this  kind,  all  occur ^ 
ring  within  the  space  of  a  foHnight.     He  was  acquiUei 
on  the  first  indictment,  and  was  afterwards  trie  I  on  the 
second  indictment.    Evidence  which  had  been  given  on 
the  trial  of  the  first  indi^ment  was  given  again  on  the 
trial  of  the  second  indictment,  such  evidence  being  relevant 
on  both  indictments. 

(a.)  Beported  by  T.  R.  Golquhouit  Dill,  Esq., 
Barrister-at-Law. 
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High  CIoitbt. 


Thb  Qiruir  v.  Ollis. 


High  Ooitbt. 


^eU,  hu  Lord  Bussell  of  Killowwi,  L.OJm  and 
Mathew,  Grantham,  Wright,  Darling,  and  Ohaanall, 
JJ.  (Bmoe  and  Bidley,  JJ.,  disseniing),  tha$  the  evidence 
uae  admi$$ilHe  <m  the  second  trial. 

G  ftse  stated  by  the  Becorder  of  Bath. 

The  facts  were  as  follows : 

Thomas  Edwin  OUis  was  tried  at  the  Bath  Quarter 
Sessions  on  the  13th  of  October,  1899,  on  an  indiot- 
ment  charging  him  with  having  on  the  5th  of  July, 
1899,  obtained  from  Harold  F.  Bamsey  a  oheqae  for 
£3  by  falsely  pretending  that  a  oheqae  for  £5  drawn 
by  the  prisoner  on  the  Birkbedk  Bank  and  given  by 
him  to  Bamsey  was  a  good  and  genuine  order  for  the 
payment  of  £5  and  of  the  value  of  £5. 

At  the  trial  Bamsey  proved  that  on  the  Ist  of  Jaly 
he  lent  the  prisoner  £2,  and  that  on  the  5th  of  July 
he  n  quested  payment,  whereupon  the  prisoner  wrote 
the  cheque  for  £5  mentioned  m  the  indictment,  and 
gave  it  to  Bamsey  asking  him  to  cash  it :  Bamsey 
then  gave  the  prisoner  a  cheque  for  £3,  thus  dednctinir 
the  debt  of  £2. 

The  prisoner's  cheque  was  jpaid  in  to  Bamsey's 
soooDnt  and  was  dishonoured.  On  being  remonstrated 
with  the  prisoner  gave  Bamsey  a  second  cheque  for 
£d,  which  was  likewise  dishonoured. 

Ic  was  also  proved  that  in  July,  1899,  there  was 
only  :^s.  lOd.  standing  to  the  prisoner's  account  at  the 
Birkbeck  Bank,  and  that  nothing  had  been  paid  in 
to  that  account  since  March,  1896.  Also  that  the 
prisoufr  was  adjudicated  bankrupt  in  May,  1899,  his 
liabiliiias  being  to  £450  and  assets  nU. 

A  member  of  a  firm  of  solicitors  stated  that  if  the 
Sftle  of  a  certain  hotel  had  taken  place  the  prisoner 
would  have  been  entitled  to  £183  for  commission,  but 
that  the  sale  had  not  taken  place.  The  prisoner  stated 
that  in  ^ving  the  ohequ)  he  had  reliMl  on  the  firm 
of  solicitors  advancing  him  some  part  of  this  oom- 
iLission. 

The  jury  acquitted  the  prisoner. 

On  the  following  day  the  prisoner  was  tried  at  the 
SMDC  sessions  on  another  indictment  containing  three 
counts,  each  charging  him  with  obtaining  money  by 
falsely  pretending  that  a  worthless  dieque  was  a  good 
and  valid  order  for  the  payment  of  money :  these 
cheques  were  drawn  by  the  prisoner  on  the  6th  of 
July,  the  24th  of  June,  and  the  26th  of  June,  1899,  in 
favour  of  Bertha  L.  Bawlings,  William  H.  Morris,  and 
William  H.  Morris  respectively. 

On  the  trial  of  this  indictment  similar  evidence  was 
given  (by  Lomath,  Boyle,  and  White)  as  to  the  state 
of  the  prisoner's  banking  accounts ;  his  bankruptcy  and 
his  claim  to  a  commission.  B.  H.  Bowlings  and  W. 
H.  Morris  also  gave  evideoca,  the  effect  of  which  was 
not  stated  in  the  case.  Counsel  for  the  prosecution 
proposed  to  oall  H.  F.  Bamsey  to  repeat  the  evidence 
siven  by  him  at  the  previous  trial,  but  the  recorder 
declined  to  receive  it  on  the  gronnd  that  it  had  formed 
the  subject  of  the  previous  indictment  upon  wldoh  the 
jury  had  negatived  any  false  pretence,  and  that  it  was 
theiefore  noi;  admissible  for  the  purpose  of  showing 
guilty  knowledge  or  otherwise. 

The  lury  disagreed. 

Ob  the  8th  of  January,  1900,  the  prisoner  was  tried 
again  on  the  second  mdictment  Counsel  for  the 
prosecution  again  tendered  the  evidence  of  Bamsey, 
and  after  argument  the  reocader  decided  to  receive  it. 
The  case  did  not  state  what  other  evidence  was  given, 
but  the  witnesses  who  had  given  evidence  at  the 
nrerious  trial  of  the  second  indictment  had  been 
bound  over  to  give  evidence  at  this  trial,  and  may  be 
presumed  to  have  given. evidence. 

The  jury  found  the  prisoner  guilty.  The  recorder 
stated  this  case,  the  question  for  the  opinion  of  the 
oourt  being  "whether  the  evidence  of  the  witness 


Bamsey,  which  was  the  subject  of  the  first  indictment 
upon  which  the  prisoner  had  been  tried  and  acquitted, 
was  legally  admissible  upon  ^e  trial  of  the  second 
indictment  for  the  purpose  of  proving  guilty  know- 
ledge. 

The  case  was  first  argued  on  the  17  th  of  March, 
1900,  before  Lord  Busaell  of  Eillowen,  L.G.J.,  and 
Qrantham,  Lawrance,  Wright,  and  Bruce,  JJ.,  and 
was  by  order  re -argued  before  a  differently- 
constituted  court  on  the  5th  of  May,  1900. 

J.  Harris  Stone  (  FT.  T.  Liwrance  with  him),  for  the 
defendant. — ^Thts  evidence  was  not  admissible  on  the 
second  trial  bacause  it  had  been  given  on  the  former 
trial,  and  related  to  facts  upoa  which  the  defendant 
had  been  acquitted.  The  fiuding  of  the  jury  on  the 
former  trial  amounts  to  a  finding  that  the  transaction 
with  Bamsey  was  not  fraudulent,  therefore  it  could 
not  be  evidence  of  guilty  knowledge  or  a  course  of 
fraud. 

He  cited  Makln  v.  Attorney -General  for  New  South 
Walts,  [1894]  A.  0.  57 ;  Reg,  v.  Roebuck,  4  W.  B.  514, 
25  L.  J.  M.  0.  101;  Reg,  v.  Lon^,  6  C.  &  P.  179; 
Reg,  V.  Oddy,  2  Den.  G.  0.  264 ;  Reg,  v.  Salt,  3  F.  &  F. 
834. 

Sir  Sherston  Baker,  for  the  prosecution. — ^The 
evidence  in  question  w<*s  relevant  on  the  second 
trial  as  showing  a  guilty  knowledge  and  a  fraudulent 
course  of  conduct.  The  jury  in  the  first  tri«l  merely 
declined  to  fini  a  verdict  of  guilty  upon  those  facts : 
that  does  not  render  the  evidence  inadmissible  on  the 
second  trial ;  the  maxim  nemo  debet  bis  puniri  pro  uno 
delicto  does  not  apply. 

He  cited  Reg.  v.  Rhoies,  47  W.  B.  121,  [1899]  1 
Q.  B.  77 ;  Blake  v.  Albion  Life  Assurance  Society,  27 
W.  B.  321,  4  C.  P.  D.  94;  Reg.  v.  Oeering,  18 
L.  J.  M.  C.  215 ;  Reg.  v.  Francis,  22  W.  B.  663,  L.B. 
2  C.  G.  B.  128;  Reg,  y.  Oilmore,  15  Gox  G.  G.  85; 
Reg,  V.  Gray,  4  F.  &  F.  1102;  Rex.  v.  Wtstufood,  4 
G.  &  P.  547. 

Cur.  adv.  vuU. 
July  2.— Lord  Bussell  of  Eillowen,  L.G.J.,  read 
a  written  judgment,  which,  after  stating  the  facts  as 
above  set  out,  proceeded  as  follows :  Now  the  only 
point  on  whioli  the  learned  recorder  has  asked  our 
opinion  is  whether  this  eridenoe  was  admissible  on  the 
second  trial  for  the  purpose  of  proving  the  prisoner's 
guilty  knowledge,  being  evidence  of  facts  which  were 
relevant  to  the  charge  on  which  the  prisoner  had 
be«i  acquitted.  It  does  not  appear  to  have  been 
argued  before  the  recorder,  nor  was  it  argued  in  this 
oourt,  that  the  evidence  while  relevant  to  the  charge 
of  obtainiog  money  by  false  pretences  was  not  on  the 
first  occasion  relevant  to  the  question  of  guilty  know- 
ledge. It  is  dear  that  there  was  no  estoppel.  There 
was  no  negation  by  the  jury  of  the  orimiuai  intention. 
"  Nemo  debet  bis  puniri  pro  uno  delicto  "  :  therefore  on 
the  second  trial  the  evidence  was  not  admissible  to 
show  that  the  prisoner  was  guilty  on  the  first  charge 
of  obtaining  money  by  false  pretenct)^.  It  was,  how- 
ever, evidence  of  the  state  of  the  prisoner's  knowledge 
and  it  was  not  the  less  admissible  becdtuse  it  was 
evidence  tending  to  show  that  he  was  in  fact  guilty 
of  the  first  charge.  It  was  clearly  relevant  on  the 
second  trial  for  it  was  evidence  negativing  a  reason- 
able belief  by  the  prisoner  that  the  cheques  would  be 
honoured.  He  drew  cheques  on  the  24tb  of  June,  the 
26th  of  June,  the  dth  of  July,  and  finally  on  the  6th 
of  July,  all  on  a  bank  into  which  nothing  had  been 
paid  and  nothing  drawn  since  the  3  Ist  of  March, 
1896,  and  in  which  his  balance  was  only  three  shillings 
and  tenpence.  It  seems  to  me  impossible  to  say  that 
this  evidence  was  not  relevant  as  tending  to  show  a 
system  of  fraud.  I  have  had  the  advantage  of 
reading  the  judgment  of  Bruce,  J.,  and  while  appre- 
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dating  the  yalae  of  the  argaoientB  in  that  judgment, 
it  seems  to  me  that  they  go  more  to  the  weight  of  the 
evidence  than  to  its  admissibility.    The  resdlt,  there- 
fore, will  be  that  the  conviction  will  be  affirmed.    In 
the  judgment  I  have  delivered  Mathew,  J.,  concurs. 
GaAin:HAM,  J. — As  my  lord  has  gone  so  fully  into 
the  facts  of  this  case,  I  will  confine  my  remarks  to 
what  seems  to  me  to  be  the  only  legal  question  for 
'  our  determination,  and  the  only  one  argued  before  us 
— Yiz. ,  Whether  or  not  evidence  given  against  a  prisoner 
on  one  charge  on  which  ht^  has  been  acquitted  can  be 
afterwards  used  against  hi\u  on  another  charge,  not 
for  the  purpose  of  agaisi  attempting  to  get    him 
convicted  of  the  offence  of  which  he  has  been  aquitted, 
but  merely  to  prove  guilt  in  his  conduct  on  the  second 
charge  by  reason  of  his  conduct  in  the  first  case ;  in 
other    words,    to    negative    the    suggestion    of  the 
innooency  of  his  conduct  in  the  matter  which  is  the 
subject  of  the  second  charge  by  giving  evidence  of 
facts  previously  given  on  the  first   charge    which 
disprove  his  suggestion  of  an  innocent  mind,  and  an 
innocent  action,  in  the    second  case.    Take  as  an 
example  the  case  of  a  man  charged  with  uttering 
base  coin.    He  is  first  charged  with  uttering  a  base 
half-crown.      He  pleads    ignorance    of    its    being 
bad,    and   that   he    remembers    he  took  that    one 
half-crown  from  a  stranger    on    the    sale  by    him 
of   a    particular    article    for     half-a-crown.      He 
is    acquitted,     and     is     afterwards    tried     on     a 
charge  of  uttering  another  bad    half-crown    made 
in    the    same    mould     as     tbe    last    one,    having 
endeavoured  to  pass  it  off  within  five  minutes  of  his 
uttering  the  first  bad  one,  and  under  exactly  similar 
circumstances — say,  for  example,  buying  half  a  pint  of 
ale,  and  tendering  this  bad  half-crown  for  it.     Can  it 
be    suggested  that  the  prosecution  could  not  give 
evidence  of  the  first  uttering  to  disprove  his  antici- 
pated allegation  of  ionoceuce  in  the  second  case? 
What  is  the  difference  between  that  case  and  this  ? 
None  that  I  can  see.     The  objection  to  the  ad- 
missibility of  the  evidence  had  arisen,  I  think,  from 
an  entire  mLsapprahension  of  the  principle  nemo  debet 
hU  puniri  pro  uno  delicto.    That  fundamental  maxim 
of  our  criminal  law  means  that  a  man  shall  not  ba 
put  in  peril  for  the  same  offence  after  a  verdict  has 
been  returned  by  the  jury,  where  the  verdict  has 
been   given,    it   must  be  remembered,  on  a  good 
indictment  on  which  the  prisoner  could  be  legally 
convicted.    How  can  it  be  said  that  this  is  the  same 
offence  as  that  on  which  he  was  acquitted.     The 
indictment   charges    an   entirely   different    offence. 
Bex,  V.    Westwood,  4  C.   &  P.  547,  seems  in  point. 
There  evidence  of  finding  a  coat  of  the  prosecutor  or 
of  one  of  the  witnesses  in  the  prisoner's  possession 
was  admitted  to  prove  the  identity  of  the  prisoner, 
though  the  prisoner  had  during  the  same  trial  been 
acquitted,  at  the  suggestion  of  Sie  judge,  to  enable  the 
prosecution  to  give  in  evidence  the  possession  of  the 
coat  as  a  means  of  identification.    Again,  in  Jieg,  v, 
Birchenough,  1  Moody  C.  C.  477,  it  was  held  that  a 
person  having  been  acquitted  as  a  principal  on  a 
charge  of  murder  may  be  afterwards  charged  on  the 
same  evidence  as  an  accessory  before  the  f  dct.    It  was 
held  in  another  case  that  evidence  given  against  a 
prisoner  on  a  charge  of  murder  on  which  he  wna 
acquitted  could  be  given  ir>  evidence  against  him  on 
a  charge  of  burglary  arising  out  of  the  same  trans- 
action.     The  real  test  is,  was  the  first  charge  the 
same  as  that  on  which  the  prisoner  is  being  charged 
again,  or  was  the  second  indictment  sufficient  to  prove 
a  legal  conviction  on  the  first.    If  not,   the  evidence 
on  the  first  charge  can  be  used  again  because  it  is 
being  used  in  a  different  case  and  on  a  different  charge. 
For  these  reasons,  in  my  judgment,  our  answer  must 
be  Tea,  the  evidence  was  admissible. 


Lord  EnssELL  of  Killowen,  C.J.,  then  read  the 
judgment  of  Wright,  J.,  which,  after  stating  the 
facts,  proceeded  as  follows : 

Wright,  J. — ^We  have  not  on  this  case  to  consider 
whether  the  trial  or  the  evidence  was  satisfactory, 
but  only  the  question  of  law  reserved  for  our  con- 
sideration whether  Rumsey's  evideuce  was  or  wis  not 
legally  admissible.  If  we  think  that  the  procedure 
of  the  trial  was  unfair  to  the  prisoner  it  is  competent 
for  us  to  recommend  a  pardon  or  to  intimate  that  no 
sentence  should  be  passed. 

The  first  question  argued,  though  not,  I  think, 
intended  to  be  raised,  nor  properly  or  sufficiently 
raised  by  the  case  as  sUted,  is,  whether  on  the  trial 
of  the  indictment  for  obtaining  money  by  a  false 
pretence  from  Biwliuo^j  and  Morris  on  the  24th  and 
26th  of  June  and  the  6th  of  July,  evidence  was 
relevant,  which  was  admitted  to  show  that  on  the  5th. 
or  6th  of  July  the  prisoner  was  endeavouring  by  an 
exactly  similar  pretence  to  obtain  money  from 
Bamsey.  It  think  that  this  question,  if  it  arises, 
must  be  answered  affirmatively.  The  evidenoe 
tended  to  show  tiiat  the  conduct  of  the  prisoner  in 
tendering  drafts  on  a  bank  at  which  he  had  no 
living  account  was  not  inadvertent  or  accidental, 
but  was  part  of  a  systematic  fraud  extending  over  a 
period  immediately  preceding  and  folio wiog  the  date 
of  the  offence  charged,  and  the  case  in  this  respect 
seems  to  me  to  be  governed  by  Beg.  v.  Francis,  and 
Beg,  V.  Bhodes, 

The  real  question  is  whether  this  relevant  evidenoe 
of  the  false  pretence  on  the  5th  or  6th  of  July  ought 
to  have  been  excluded  on  the  ground  that  it  was  part 
of  the  evidence  given  for  the  prosecution  at  the  former 
trial  at  which  the  prisoner  was  charged  with  having  ob- 
tained money  from  Ramsey  on  that  false  pretence,  and 
was  acquitted  of  that  charge.  I  think  thtit  the  objection 
to  the  admissibility  of  the  evidence  was  rightly  over- 
ruled.   The  reason  for  this  conclusion  is,  that  in  my 
opinion  it  is  not  shown  that  the  jury  at  liie  first  trial 
negatived  the  making  or  the  fraudulent  character  of 
the  pretence    charged    at   that   trial :    the   offence 
charged  was  not  alone  the  making  of    that  false 
pretence,  but  was  the  making  of  it  and  the  obtaining 
of  the  prosecutor's  money  by  means  of  it.    It  is 
certainly  possible,  and  so  far  as  I  can  gather  from 
the  case,   I  thiok   it  was  probable,  that  the  jury 
acquitted  on  the  gpround  that  the  prosecutor  parted 
with  his  money  on  the  faith,  not  of  the  pretence 
alleged  in  the  first  indictment,  but  on  the  faith  of  the 
other  representation  which  was  made  by  the  prisoner, 
and  which  had  some  colour  in  fact,  and  was  not 
made  a  ground  of  the  indictment — namely,  that  he  had 
money  coming  to  him  from   his  solicitors.     If  the 
jury  decided  on  this  ground  their  verdict  did  not 
negative  the  falsity  of  the  pretence,  which  is  the 
subject  of    this    case.      The    only  possible    ground 
of  objection  to  the  reception  of  the  evidence,  assuming 
it  to  be  relevant,   seems  to  be  that    there   is    an 
estoppel  of  recorder  •*  quasi  of  record."  An  objection 
in  the  nature  of  a  plea  of  autrefois  acquit  cannot,  of 
course,  be  maintained,  because  on  either  indictment 
the  prisoner  could  not  have  been  convicted  of  the 
offences,  or  any  of  them,  which  were  alleged  in  the 
other  indictment.     Nor  can  there  be  an  estoppel  of 
record  or  quasi  of  record,  unless  it  appears  by  record 
of  itself,  or  as  explained  by  proper  evidence,  that 
the    same  point  was  determined  on  the  fir^t  trial, 
which  was  in  issue  in  the  second  trial.     But  in  this 
case  the  record  of  the  first  trial  would  show  no  more 
than  a  general  verdict  of  not  guilty.     It  would  not 
show,  nor  would  evidence    be  admissible  to  show 
whether  the  jury  acquitted  on  the  ground  that,  in 
their  opinion,  the  pretence  was  not  false  or  on  the 
ground  that  though  false  it  was  not  fraudulently 
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made,  or  on  the  ground  that  the  money  was  not 
thereby  obtained  from  the  proseciitor.  Suppose  that 
a  person  is  tried  on  an  indictment  for  bigamy,  and  he 
disputed  the  fact,  or  the  validity  of  the  first  marriage ; 
and  also  the  continuance  of  the  life  of  the  first  wife, 
and  also  the  fact  of  the  second  marriage,  and  there 
ia  a  general  verdict  of  not  guilty.  He  is  afterwards 
indicted  for  bigamy  by  a  third  marriage  with  a 
different  womau.  It  could  not  be  contended  that 
at  the  second  trial  the  Grown  is  estopped  by 
the  record  from  attesting  the  fact  or  the 
validity  of  the  first  marriage  or  the  continuance 
of  the  life  of  the  first  wife  or  (if  that  became 
material)  the  fact  of  the  second  marriage.  So 
an  acquittal  upon  indictment  for  non-repair  of  a 
highway  binds  no  right :  Bex  v.  Burton,  5  M.  &  Sel. 
392 ;  Beg.  v.  HuUhim,  29  W.  R.  724,  6  Q.  B.  D.  300,  per 
Ix>rd  Selbome,  who  cites  Rex  v.  Burton  and  BuUer's 
K.  P.  245,  where  it  is  said  that  an  acquittal  ascertains 
no  fact,  as  a  conviction  "does,"  and  iu  note  (a) 
''  defendant  might  have  been  acquitted  for  many 
reasons."  So  it  has  been  held  {Beg,  v.  Dungey,  4 
F.  &  F.  99)  that  an  acquittal  upon  charges  of  rape,  and 
of  assault,  with  intent  to  rape,  are  no  bar  to  an  indict- 
ment for  common  assault. 

It  is  not  necessary  to  determiae  how  this  case  would 
have  stood  if  at  the  first  trial  there  had  been  a  special 
verdict  negativing  the  falsity  or  the  alleged  fraudulent 
character  of  the  pretence  to  Eamsey.  But  even  so  it 
aeems  to  me  that  there  would  not  have  been  any 
estoppel  according  to  the  limitations  of  the  doctrine 
of  estoppel  on  the  ground  of  res  judicata  as  explained 
by  Knight  Bruce,  V.C,  in  Barrs  v.  Jadcson^  1 
T.  &  0.  G.  G.  585,  which,  notwithstanding  the 
reversal  of  tiie  judgment  on  other  grounds  (1  Phil. 
582)  continues  to  be  a  leading  authority  on  this 
subject :  see  per  Lord  Selbome  m  Beg,  v.  Hutchins. 
•*  It  is,"  says  Knight  Bruce,  V.O.,  **  1  think,  to  be 
collected  that  the  rule  against  re-agitating  matter  adju- 
dicated is  subject  generally  to  this  restriction — that 
however  essential  the  establishment  of  particular  facts 
may  be  to  the  soundness  of  judicied  decision,  however 
it  may  proceed  on  them  as  eitablished,  and  however 
landing  and  conclusive  the  decision  may  be  as  to  irs 
immediate  and  direct  object,  those  facts  are  not  all 
necessarily  established  conclusively  between  the 
parties,  and  that  either  may  again  litigate  them 
for  any  other  purpose  as  to  which  they  may  come  in 
question,  provided  that  the  immediate  subject  of  the 
decision  be  not  attempted  to  be  withdrawn  from  its 
operation  so  as  to  defeat  its  direct  object." 

In  the  present  cese  the  use  at  the  subsequent  trial 
of  Bamsey's  evidence  was  not  an  attempt  to  re-open 
the  question  of  the  prisoner's  innocence  on  the  charge 
on  which  he  had  been  acquitted,  or  to  defeat  the 
immediate  and  direct  object  of  the  former  acquittal 
on  that  charge. 

Lastly,  it  may  be  observed  that  the  defence  of 
autrefois  acquit  seems  never  to  have  been  rested  on 
the  ground  of  estopx>el.  Both  that  defence,  as  well 
as  the  defence  of  autrefois  convict,  has  always  been 
rested  on  the  rule  that  a  man  shall  not  be  twice  put 
in  jeopardy  for  the  same  matter,  a  rule  which  has  not 
been  violated  in  this  case. 

Bbuce,  J. — ^The  indictment  on  which  the  prisoner 
was  convicted  contained  three  counts,  each  count 
alleging  a  separate  offence.  The  24th  of  June,  the 
26th  of  June,  the  6th  of  July,  1899,  are  the  dates  laid 
for  the  several  offences.  In  form  there  are  three 
■epaxate  false  pretences  alleged  in  each  count,  but  I 
thmk,  having  regard  to  the  judgments  of  Kelly,  G.B.> 
and  Pollock,  B.,  in  this  court  in  the  case  of  Beg,  v. 
Hazdton,  23  W.  B.  139,  L.  B.  2  G.  G.  B.  134,  that  the 
false  pretence  upon  which  the  jury  must  be  taken  to 


have  founded  their  verdict,  was  a  false  pretence  that  the 
cheque  which  was  passed  in  each  case  was  a  good  and 
valid  order  for  the  payment  of  its  amount ;  in  other 
words,  that  the  prisoner  represented  that  the  existing 
state  of  facts  at  the  time  each  cheque  was  passed  was 
such  that  the  cheque  would  not  be  met,  when 
he  knew  at  the  time  that  the  facts  were  such 
that  the  cheque  would  not  be  met,  so  that  the 
real  question  for  the  jury  on  each  count  was  whether 
the  prisoner,  at  the  time  he  passed  the  cheques  in  the 
counts  mentioned,  believed  that  the  facts  were  such 
that  the  cheques  would  be  met.  We  are  not  told  in 
the  case  what  was  the  nature  of  the  evidence  offered 
in  support  of  any  of  the  charges  in  the  indictment, 
save  that  we  are  told  that  a  witness,  Harold  F. 
Bamsey,  gave  the  same  evidence  he  had  given  on 
the  trial  of  the  prisoner  on  a  former  indictment.  Now, 
the  question  in  this  case  is,  whether  the  evidence  of 
the  witness  Harold  F.  Bamsey  was  admissible,  and  it 
becomes  a  little  difficult  to  decide  that  question 
without  knowing  what  was  the  direct  evidence  offered 
in  support  of  Sie  charges  in  the  indictment  upon 
which  the  prisoner  was  convicted,  and  what  was  the 
nature  of  the  defence  raised  by  the  prisoner.  But  it 
appears  to  me  that  enough  is  stated  to  show  that  the 
evidence  of  Harold  F.  Bamsey  was  not  admissible  on 
the  trial  of  the  prisoner  on  the  indictment  on  which 
he  was  convicted,  which  I  will  call  for  shortness  the 
second  indictment. 

Although  it  was  not  stated  in  terms,  I  think  we 
are  justified  in  concluding  that  tbe  three  cheques  in 
the  second  indictment  meiUioned  were  all  passed  by 
the  prisoner  on  the  dates  in  that  indictment  men- 
tioned, and  were  all  dishonoured,  and  farther  I  think 
we  may  assume  that  the  defence  raised  on  the  second 
indictment  was  in  substance  similar  to  the  defence 
which  we  are  told  was  raised  ou  the  first  indictment — 
namely,  that  the  prisoner  at  the  time  when  each 
cheque  in  the  second  indictment  mentioned  was 
passed,  believed  that  the  state  of  facts  was  such  that 
the  cheque  would  be  met. 

That  defence  raised  a  question  the  answer  to 
which  must  have  depended  upou  the  knowledge  or 
belief  of  the  prisoner  as  to  the  state  of  his  banking 
account  on  the  respective  dates  of  the  24th  of  June, 
the  26th  of  June,  and  the  6th  of  July. 

There  may  have  been  evidence  given  on  the  trial  of 
the  second  indictment  to  show  that  the  prisoner,  on 
each  of  the  three  dates  in  the  second  indictment 
mentioned,  must  have  known  that  the  state  of  his 
banking  account  was  such  that  there  was  no  reason- 
able probability  of  the  three  cheques,  or  any  of  them, 
being  honoured.  I  assume  that  such  evidence  was 
given,  and  that  the  witnesses  Lemath,  Boyce,  and 
White,  who  were  called  on  the  trial  of  the  second 
indictment  gave  at  that  trial  the  same  evidence  they 
had  given  on  the  trial  of  the  first  indictment.  That 
evidence  alone  may  have  been  sufficient  to  support  a 
Conviction;  but  that  does  not  concern  the  question 
we  are  asked  to  consider — which  is,  whether  the  state- 
ments of  the  witness  Bamsey,  with  reference  to  the 
issuing  by  the  prisoner  of  a  cheque  to  him  on  the  5th  ' 
of  July,  were  relevant  to  the  question  affecting  the 
prisoner's  knowledge  of  the  state  of  his  banking 
account  on  the  24th  of  June,  the  26th  of  June,  and 
the  6th  of  July.  I  do  not  think  that  the  transactions 
of  the  oth  of  July  can  reasonably  be  considered  to 
have  any  bearing  upon  the  prisoner's  knowledge  or 
belief  as  to  the  state  of  his  banking  account  on  the 
24th  of  June  and  the  26th  of  Jane.  They  certainly  had 
no  direct  bearing  on  those  questions,  and  if  they  are 
admissible,  they  are  admissible  on  the  ground  that  they 
fell  within  the  rule  which  allows  in  some  cases  evidence 
to  be  given  of  facts  distinct  from,  but  similar  to,  the 
the  facts  on  which  a  charge  is  based.    It  seems  to  w^ 
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to  be  important  to  bear  in  mind  that  the  rule  to 
which  I  have  last  referred  does  not  render  it  com- 
petent for  the  prosecution  to  adduce  eyidenoe  tending 
to  show  that  the  accused  has  been  guilty  of  crioiinal 
acts  other  than  those  covered  by  the  indictment  on 
which  he  stands  charged  for  the  purpose  of  leading  to 
the  condnsion  that  the  accused  is  a  person  likely 
from  his  criminal  conduct  or  character  to  have 
committed  the  offence  for  which  he  is  being  tried : 
Lord  Herscheil,  L.C.,  in  Makin  v.  Attorney -Qeneral for 
New  South  Wales,  Of  this^^.  v.  Oddy^  is  a  good  illustra- 
tion. It  was  held  that  on  the  trial  of  an  indictment 
containing  counts  for  stealing  and  receiving  property 
knowing  it  to  be  stolen,  evidence  of  the  possession  by 
the  prisoner  of  other  property  stolen  some  time  before 
from  other  persons  was  not  admissible  upon  the  count 
for  receiving  with  guilty  knowledge.  The  statute 
34  &  35  Vict.  c.  112,  s.  19,  although  it  lays  down  a 
special  rule  with  regard  to  the  evidence  admissible 
in  proceedings  agaiust  a  person  for  having  received 
goods  knowing  them  to  be  stolen,  does  not  affect  the 
general  principle  laid  down  in  Beg.  v.  Oddy,  On  the 
contrary,  it  seems  that  a  statute  was  necessary  to 
introduce  an  exception  in  the  general  law  with 
reference  to  a  special  class  of  cases.  The  case  of  Beg, 
T.  Holt,  Bell  C.  G.  280,  is  a  decision  illustrating  the 
same  principle.  In  Beg,  v.  Holt  the  question  was 
whether  A.  obtained  money  from  B.  by  falsely 
pretending  that  G.  had  authorized  him  to  collect  the 
money.  It  was  held  that  evidence  that  A.  sub- 
sequently obtained  money  from  D.  by  a  similar  false 
pretence  was  inadmissible  to  show  that  he  had  no 
authority  on  the  occasion  in  question. 

It  is  (ufficult  to  distinguish  Beg,  v.  Holt  from  the 
present  case,  for  in  the  preaent  case  the  questions  as  to 
the  second  and  thira  counts  were,  whether  the 
prisoner  on  the  24th  and  26th  davs  of  June  had 
obtained  money  by  fake  pretences  irom  Morris,  and 
in  support  of  these  charges  evidence  was  offered  and 
admitted  to  prove  that  on  the  oth  day  of  July  the 
prisoner  had  by  a  similar  false  pretence  obtained  an 
order  for  the  payment  of  money  from  Bamsey. 

A  line  of  oases  has  established  the  rule  that  when  it 
becomes  material  to  establish  that  an  act  charged  in 
the  indictment,  and  proved  to  have  been  done,  was 
intentional  and  not  accidental,  evidence  is  admissible 
of  similar  acts  done  by  the  same  person,  having  no 
bearing  upon  or  connection  with  the  acts  charged 
in  the  indictment  save  that  the  acts  are  similar  and 
done  by  the  same  person.  This  rule  is  sometimes 
stated,  I  think  accidentidly,  to  be  a  rule  which  admits 
indirect  evidence  of  this  class  to  prove  guUty  know- 
ledge. The  evidence  is,  I  believe,  admissible  under 
the  rule  I  have  mentioned  only  on  the  ground  that  it 
tends  to  negative  mistake  or  accident.  It  is  quite 
true  that  in  many  cases  to  negative  mistake  or 
accident  is  to  leave  no  other  alternative,  but  that  the 
act  was  intentionally  done  with  a  criminal  intent. 
But  the  ground  on  which  this  indirect  evidence  is 
admissible  is  that  it  tends  to  negative  mistake  or 
accident. 

When  upon  a  charge  against  A.  of  the  murder  of  B. 
by  administering  arsenic,  ardenic  is  proved  to  have 
been  administered  by  A.  to  B.,  and  tiie  question 
arises  whether  the  aaministering  of  the  poison  was 
by  mistake,  evidence  is  admissible  that  other  persons 
to  whom  A.  had  access  died  from  the  same  poison. 
So  where  A.  is  charged  with  uttering  a  counterfeit 
coin  knowing  it  to  be  counterfeit,  and  the  question 
is  raised  whether  he  knew  it  to  be  counterfeit,  or 
uttered  it  by  mistake  for  a  genuine  coin,  the  fact 
that  A.  had  at  other  times  uttered  counterfeit  coin 
is  admissible^  So  on  a  charge  of  arson  where  the 
question  arises  whether  the  fire  was  caused  by 
tooident  or  design  evidence  that  other   Area  had 


occurred  in  other  houses  which  the  prisoner  had 
previouaLy  occupied  is  admissible.  In  the  same  way, 
where  a  person  is  charged  with  obtaining  money  by 
falsely  pretending  that  false  jewellery  was  genuine 
jewellery,  and  the  defence  is  raised  that  he  mistooJk 
the  false  jewellery  for  genuine  jewellery,  eridenca  is 
admissible  to  show  that  the  accused  had  previously 
on  other  occasions  passed  off  to  other  persona 
false  jewellery  for  genuine.  The  grouna  upon 
which  evidence  of  this  class  is  admissible  is  that 
it  tends  to  raise  a  presumption  that  the  accused 
person  was  not  acting  under  a  mistake.  To 
quote  the  words  of  Lord  Goleridge,  O.J.,  in  Beg. 
V.  Francia,  L.  B.  2  G.  0.,  at  p.  132,  which  are  cited 
with  approval  by  Lord  Bussell  of  Eillowen,  G.J., 
in  Beg.  v.  Bhodes,  [1899]  1  Q.  B.,  at  p.  82,  **  It  tends 
to  show  that  he  was  pursuing  a  course  of  similar  acts, 
and  thereby  it  raises  a  presumption  that  he  was  not 
acting  under  a  mistake.  It  is  not  conclusive,  for  a 
man  be  many  times  under  a  similar  mistake,  or  may 
be  many  times  the  dupe  of  another,  but  it  is  not 
likely  that  he  should  he  so  oftener  than  once,  and 
every  circumstance  which  shows  that  he  was  not 
under  a  mistake  on  any  one  of  those  occasions 
strengthens  the  presumption  tliat  he  was  not  on  the 
last."  When  the  real  question  raised  in  the  present 
case  is  accurately  stated,  I  think  it  becomes  dear  that 
the  case  does  not  fall  within  the  category  of  the 
cases  I  have  mentioned. 

In  the  present  case  there  was  no  question  of 
accident  or  mbtake,  the  question  was  knowledge  of 
the  state  of  the  banker's  account,  or  of  drcumstanoea 
raising  a  beUef  in  the  mind  of  the  prisoner  respecting 
the  state  of  his  banker's  account,  just  as  in  Beg.  v. 
HoH  the  question  was  authority  or  no  authority: 
seeper  Blackburn,  J.,  in  Beg,  v.  Francis. 

There  is,  no  doubt,  a  superficial  resemblance 
between  the  act  of  pretending  that  a  false  coin  is  a 
genuine  one  and  the  act  of  pretending  that  a  chcNque 
is  a  valid  cheque  when  it  b  not.  But  the  distinction, 
and  it  seems  to  me  it  is  an  important  one,  is  this  : 
In  the  case  of  the  coin  the  character  of  the 
coin  is  inherent  in  it,  it  is  the  same  to-day 
and  every  day — a  false  coin;  and  its  character 
does  not  depend  upon  external  circumstances ;  but  in 
the  case  of  a  cheque  which  is  a  genuine  cheque  (that 
is,  signed  by  the  person  by  whom  it  purports  to  be 
signed),  the  validity  of  the  cheque  depends  upon  the 
state  of  the  banker's  account,  or  upon  arrangements 
made  between  the  customer  and  the  banker,  and 
which  may  vary  from  day  to  day,  and  are  in  no  way 
inherent  in  the  cheque.  Successive  acts  of  passing 
false  coin  as  genuine,  of  putting  off  false  jewellery 
as  genuine,  are  successive  acts  of  the  same  character. 
So  successive  acts  of  administering  the  same  kind  of 
poison  are  successive  acts  of  the  same  character,  and 
u  a  mistake  is  made  in  administering  the  poison  in 
the  place  of  food  or  medicine,  the  mistake  is  as  to 
the  inherent  character  of  the  thing  administered, 
which  does  not  vary  and  is  the  same  at  the  time 
of  the  commission  of  each  successive  act.  But 
the  act  of  pretending  that  a  genuine  cheque  is  a  valid 
one  is  in  substance  a  pretence  that  oircumstanoes 
exist  at  the  time  of  the  passing  of  the  cheque  which 
justify  a  belief  that  the  cheque  will  be  met.  Such 
circumstances  may  exist  on  one  day  and  not  on 
another,  and  the  fact  that  such  oircumstanoes  exist 
or  do  not  exist  on  one  day  have  no  necessary  oon- 
nection  with  the  question  whether  such  circumstances 
exist  or  do  not  exist  on  another  day.  In  other 
words,  the  successive  acts  of  passing  at  differtsnt  dates 
genuine  cheques  falsely  pretending  that  they  are  valid 
are  not  necessarily  successive  acts  of  the  same 
oharaoter,  because  the  quality  of  each  successive  act 
depends  upon  the  knowledge  of  the  person  passing 
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the  oheqiie  of  oixeimiatanoef  eoditing  at  the  time 
extenial  to  the  instnuneat  itaelf  and  Tairing  in 
ofaaraoter  from  day  to  day.  Therefore  I  think  that 
indirect  evidence,  baaed  npon  transaotioins  other  than 
thoae  charged  in  the  indictment,  was  not  admissible 
within  the  role  which  permits  such  evidence  to  be 
gi^en  to  nesative  mistake  or  accident. 

The  case  cdReg.  v.  Bhode$  has  been  spoken  of  as  though 
it  were  an  illostration  of  the  role  to  which  I  have 
referred.  When  the  case  is  carefolly  examined,  I 
think  it  is  plain  that  the  evidence  in  that  case  was 
admitted  becanse  it  had  a  direct  bsaring  upon  the 
matter  in  issue. 

The  false  pretence  alleged  in  that  case  was  that  the 
defendant  pretended  that  he  was  carrying  on  a  bond 
fide  business  when  in  truth  it  was  a  bogus  business. 
The  fact  that  the  business  was  a  bogus  business  could 
onl^  be  proved  by  showing  the  manner  in  which  the 
bnnness  had  been  carried  on,  and  therefore  all 
transactions  tending  to  show  the  general  character  of 
the  business  carried  on  had  a  direct  bearing  upon  one 
of  the  main  questions  in  the  case.  The  principle  of 
that  case  seems  to  me  to  have  no  analogy  to  the 
preeent. 

The  case  of  Blake  v.  Albion  Life  Asaurance  Society 
is  a  case  in  which  it  was  held  that  in  order  to 
establish  that  a  particular  transaction  was  fraudu- 
lent to  the  knowledge  of  the  person  charged, 
evidence  was  admitted  to  prove  uiat  the  act  in 
question  was  one  of  a  series  of  fraudulent  acts  having 
common  features.  In  that  case,  a  person  acting 
under  the  real  or  assumed  name  of  Howard  had 
induced  the  plaintiff  to  pay  to  the  defendant  company 
a  aom  of  money  by  way  of  premium  to  effect  a 
policy  of  assurance  on  his  life  upon  the  representa- 
tion that  if  he  effected  the  policy  he  would 
obtain  from  the  defendant  company  a  loan  of 
money.  The  plaintiff  never  did  obtain  any  such 
loan,  and  he  brought  his  action  against  the 
defendant  company  to  recover  back  the  amount  of 
the  premium  paid  by  him,  on  the  ground  that  it 
had  been  obtained  from  him  by  fraud,  and  that  there 
noTer  was  any  intention  on  the  part  of  the  defendant 
company  to  make  the  promised  loan.  In  order  to 
prove  that  Howard  was  the  agent  of  the  defendant 
company  and  that  the  company  had  obtained  the 
mcmey  paid  to  them  by  the  plaintiff  through  the 
fraud  of  Howard,  committed  for  them,  and  with 
their  knowledge,  evidence  was  admitted  to  prove  a 
aeries  of  similar  transactions  extending  over  years. 
Bat  the  preeent  case  does  not  fall  within  tiie  rule  of 
the  case  I  have  last  referred  to.  The  single  incident 
of  the  6th  of  July  cannot  be  regarded  as  evidence  of 
a  ayatem  of  fraud. 

If,  then,  the  evidence  of  the  transaction  of  the  6th 
of  July  is  not  admissible  to  negative  mistake  or 
accident,  and  is  not  admissible  as  evidence  of  a 
system  of  fraud,  it  is  inadmissible  on  the  sround  that 
it  tended  directiy  to  prove  the  knowledge  of  the 
prisoner  of  the  state  of  his  banking  account  at  the 
dates  when  the  cheques  mentioned  in  the  second 
indictment  were  issued. 

But  I  think  it  is  obvious  that  the  passing  of  a 
cheque  by  the  prisoner  on  the  6th  of  July,  which  was 
dishonoured,  had  no  bearing  upon  the  question  of  the 
knowledge  of  the  prisoner  of  the  state  of  his  banking 
account  on  the  24th  or  26th  of  June,  and  such 
evidence  was,  I  think,  inadmissible  on  the  charges 
contained  in  the  second  and  third  counts.  Farther,  I 
think  evidence  was  not  inadmissiUe  on  the  charge  of 
the  6th  of  July  contained  in  the  first  count,  because 
there  is  no  evidence  to  show  that  the  didionour  of  the 
cheque  of  the  6th  of  July  was  brought  to  the  know- 
ledgB  of  the  prisoner  before  or  at  the  time  he  issued 
the  cheque  of  the  6th  of  July. 


But  even  if  this  evidence  were  admissible  on  the 
charge  of  the  6th  of  July,  I  think  it  was  dearly  not 
admissible  on  the  charge  of  the  24th  and  26th  of  June. 
The  evidence  of  Harold  F.  Bamsey  was  admitted 
without  any  restrictions  and  the  jury  were  not  directed 
that  they  were  to  consider  it  as  bearing  upon  the  first 
count  <mly.  The  jury,  as  I  understand,  retamed  a 
general  verdict,  and  if  any  evidence  was  improperly 
admitted  I  think  the  conviction  should  be  quashed. 
No  doubt  in  cases  where  a  general  verdict  has  been 
given  and  in  the  opinion  of  this  court  the  evidence 
adduced  has  been  insufficient  to  support  the  charge  on 
another,  it  may  be  right  to  quash  the  conviction  on 
one  count  only  and  to  uphold  the  conviction  on  the 
other.  But  where  evidence  which  was  admissible  on 
one  count  only  has  been  admitted  generally,  I  do  not 
think  that  su<m  a  course  can  be  safely  pursued,  because 
it  is  impossible  to  know  what  effect  the  admission  of 
such  evidence  may  have  had  upon  the  minds  of  the 
jury. 

I  therefore  think  that  the  evidence  of  the  trans- 
action of  the  6th  of  July  was  not  admissible  on  any 
of  the  counts  of  the  second  indictment,  and  that  the 
conviction  should  be  quashed,  and  even  if  the  evidence 
of  the  transaction  of  the  6th  of  July  should  be  held 
to  be  admisiib^  as  bearing  on  the  first  count,  yet,  as 
it  was  admitted  generally,  and  the  jury  were  not 
directed  to  consider  that  evidence  in  connection  with 
that  count  alone,  I  should  still  be  of  opinion  that  the 
conviction  should  be  quashed. 

Upon  the  question  whether,  if  the  evidence  of 
Bamsey  were  admissible  on  other  grounds,  it  ceased 
to  be  admissible  ou  the  ground  that  the  def«ndant 
had  been  acquitted  of  the  charge  contained  in  the 
first  indictmeut,  I  entertained  during  the  argument 
conriderable  doubt,  but  on  consideration  I  am  of 
opinion  that  that  objection  cannot  be  maintained. 

I  have  had  the  advantage  of  reading  the  judgments 
of  Wright  and  Ohannell,  JJ.,  and  on  the  last-men- 
tioned point  I  agree  witii  the  opinions  expressed  by 
them. 

BiDLET,  J. — I  have  read  the  judgment  which  has 
been  delivered  by  Bruce,  J.  I  agree  with  it,  and  I 
do  not  think  that  I  can  usefully  add  anything  further. 

Dablinq,  J. — It  appears  to  me  that  the  eridence 
of  Bamsey  would  certainly  have  been  admissible  in 
the  first  instance  on  the  trial  of  the  indictment  on 
which  the  defendant  was  convicted,  although  in  itself 
incapable  of  sustaining  another  charge  against  him 
of  a  criminal  offence ;  that  is,  had  there  not  been  the 
former  trial  in  the  course  of  which  this  evidence  had 
already  been  given.  I  think  it  was  material,  for  it 
went  some  way  to  show  that  the  defendant  knew  he 
had  no  assets  at  the  bank  on  which  he  gave  a  cheque, 
as  this  had  already  been  brought  to  lus  notice  with 
regard  to  another  cheque  |;iven  by  him  but  a  very 
short  time  before.  This  evidence  had,  however,  been 
given  in  the  first  trial,  and  it  is  said  that  therefore  it 
was  not  again  admissible,  on  the  ground  stated  in 
the  case  reserved.  This  is  in  effect  to  state  that  this 
case  comes  within  the  rule  Nemo  debet  bU  puniri 
pro  uno  delidOy  a  rule  whioh  applies  equally  in  civil 
action  under  the  form  nemo  bie  vexari  debet  pro  eadem 
causa.  This  rule  is  the  foundation  of  the  pleas  in 
bar  known  as  autrefois  acquit  and  autrefois  convict. 

Now  to  this  indictmeut,  on  which  the  defendant 
was  convicted,  it  would  not  have  availed  him  to  plead 
either  of  those  pleas,  and  to  have  supported  them  by 
evidence  of  the  trial  in  Bamsey's  case.  Had  only  the 
evidence  given  on  the  trial  of  Bamsey's  case  been 
given  on  the  trial  of  this  indictment  there  would  have 
been  no  evidence  to  g^  to  the  jury,  for  there  would 
have  been  none  of  the  giving  of  the  cheque,  or 
Tt^^lring  tiie  false  pretence,  charged  a>  a  crime  by  this 
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indiotment  It  seeniB  to  me,  therefore,  that  by  the 
admission  of  this  evidence  the  defendant  was  not  ^ts 
veaocUua,  for  I  feel  sure  that  those  words  are  not  to  be 
understood  as  meaning  that  a  man  is  not  to  be  more 
than  ODoe  annoved  by  the  same  evidence.  I  think 
they  mean  that  ne  is  not  to  be  by  legal  process  twice 
exposed  to  the  risk  of  being  found  guilty  of  the  same 
crime  or  the  same  torfc,  or  liable  twice  to  pay  the 
same  debt  be  it  to  the  State  or  his  fellow  citizen.  To 
hold  otherwise  seems  to  me  to  rule  that  evidence 
which  has  been  given  once  should  never  be  produced 
again  against  the  same  defendant ;  yet  it  is  plain  that 
up  to  a  certain  point  the  evidence  must  often  be  the 
same,  althoi^h  the  defendant  is  accused  of  wrongs 
done  to  two  distinct  persons  and  that  in  different  suits 
or  forensic  proceedings. 

It  seems  to  me  impossible  to  say  that  the  evidence, 
of  which  a  summary  has  been  eiven  by  my  lord,  was 
irrelevant  to  the  issue,  but  I  think  it  might  well  have 
produced  a  prejudice  against  the  defendant  out  of  all 
proportion  to  its  real  weight  and  importance.  The 
recorder  might,  therefore,  I  think,  well  have  suggested 
to  the  counsel  for  the  prosecution  that  he  should  not 
press  the  evidence  on  the  court.  But  as  a  matter  of 
law  I  am  of  opinion  that  the  evidence  of  Bamsey  was 
admissible.  ^ 

Chaitnbll,  J.  (in  the  course  of  a  written  judgment), 
said:  It  is  an  elementary  principle  of  criminal  law 
that  a  man  can  only  be  convicted  on  a  charse  by 
evidence  bearing  directly  on  that  charge  and  Uiat  it 
is  inadmissible  to  endeavour  to  support  the  charge  by 
showing  that  the  prisoner  has  committed  other 
similar  offences  and  is  therefore  likely  to  have  com- 
mitted the  offence  with  which  he  is  charged.  I  know 
of  no  exception  to  this  rule.  But  there  are  cases  in 
which  evidence  of  transactions  other  than  those  the 
subject  of  the  charge  can  be  ffiven  on  the  ground  that 
those  transactions  have  a  <Sreot  bearing  upon  the 
questions  at  issue  on  the  trial  of  the  particular  charge. 
Where  the  offence  charged  involves  an  intent  to 
defraud  or  guilty  knowledge  or  the  like,  evidence  of 
other  transactions  is  often  ike  only  evidence  by  which 
that  essential  ingredient  in  the  offence  can  be  proved. 
In  such  cases  evidence  of  other  transactions  is 
admitted,  not  for  the  purpose  of  showing  that  the 
prisoner  was  guilty  of  other  offences,  but  for 
the  purpose  of  showing  that  the  transaction 
the  subject  of  the  indictment  was  done  with  the 
criminal  intent  or  with  the  guilty  knowledge  as 
the  case  may  be.  It  seems  to  me  to  be  a  mistake 
to  say  that  because  the  ol^er  transactions  have 
been  the  subject  of  a  previous  indictment  on 
which  the  prisoner  has  been  tried  that  the 
prisoner  is  being  twice  vexed  for  the  same  matter 
by  the  proof  of  them  being  allowed  on  a  subsequent 
indictment.  The  objection  in  the  present  case  is  to 
the  evidence  of  Ramjsey.  The  mere  fact  that  he  had 
given  evidence  in  the  case  in  which  the  defendant 
was  acquitted  did  not,  of  course,  make  his  evidence 
inadmissible.  It  was  not  suggested  that  the  evidence 
of  Lomath,  Boyle,  or  White  was  inadmissible  at  the 
second  trial.  If  the  evidence  of  Ramsey  was  directed 
to  show  that  the  defendant  had  committed  a  fraud 
on  Bamsey — that  not  being  the  fraud  for  which  he 
was  being  tried,  it  would  have  been  inadmissible. 
But  it  was  not  directed  to  that  purpose :  it  was  given 
to  show,  if  possible,  that  frauds  were  committed  on 
Bawlings  and  Morris.  lu  my  opinion  its  admissibility 
depends  on  its  relevancy,  and  upon  the  question  of 
relevancy  I  fully  concur  in  the  judgment  of  the 
majority  of  this  court. 

Conviction  affirmed. 

Solicitor  for  the  defendant,  Tuttdl,  Bath. 

Solicitor  fortho  prosiHsution,  The  Treasury  Solicitor. 


Otourt  of  flppeaU 

From  Chan.  Div.  ) 

(Lord  Alverstone,  M.B.,  and  [  Aug.  6,  190O. 

Bigby  and  Oollins,  L.JJ.)   ) 

Eoolbsiastioal  Gommissionebs  v.  Pinitby.  (a.) 

Vendor  and  purchaser — Purchase  hy  a  trustee  of  sealed 
estate — Specific  performance — Charge  on  trust  estaie — 
Vendor* s  lien^-Trustee*s  right  to  indemnity — Subro^ 
gation, 

A  vendor  was  entitled  to  a  lien  on  land  purchased  hy 
the  trustee  of  settled  estates.  The  purchase,  under  the 
circumstanseSt  was  invalid  as  against  the  persons  having 
an  interest  under  the  settlement 

Held,  that,  as  the  trustee  had  rho  right  to  an  indemnity 
against  the  settled  estates,  the  vendor  could  have  no  right 
of  subrogation,  hut  only  a  lien  for  unpaid  purchase^ 
money. 

Decision  of  Byrne,  J.  ( [1899]  2  Ch.  729,  48  W.  A 
Dig.  198),  affirmed. 

Appeal  from  Byrne,  J. 

By  a  contract  made  in  1873  between  the  then 
incumbent  of  the  vicarage  of  OoleshiU,  G.  Digby 
Wingfield  Digby  (the  patron  of  the  living),  the 
Ecclesiastical  Commissioners,  and  B.  B.  Wingfield 
Bfitker,  described  as  the  surviving  trustee  of  the  will 
and  codicils  of  Edward,  Earl  Digby,  tiie  incumbent, 
in  pursuance  of  the  powers  confemd  by  the  Eooleai- 
astical  Leasing  Acts,  1842  and  1858,  with  the  consent 
of  G.  Digby  Wingfield  as  patron  and  with  the 
approval  of  the  Ecclesiastical  Commissioners,  agreed 
to  sell,  and  B.  B.  Wingfield  Baker,  with  the  consent 
of  G.  Digby  Wingfield  Digby  as  tenant  for  life  of  the 
estates  settled  by  the  will  of  Earl  Digby  agreed  to 
purchase,  the  glebe  lands  of  the  vicarage  for  £24,963. 

It  was  agreed  that  B.  B.  Wingfield  Baker  should 
pay  the  purchase-money  into  the  Bank  of  England 
on  or  before  the  29th  of  September,  1874,  at  which 
time  the  purchase  should  be  completed  and  a  con- 
veyance executed ;  but  if,  from  any  cause  except  the 
wilful  default  of  the  vendor,  the  purchase  should  not 
be  then  completed,  the  purchaser  should  pay  interest 
at  4  per  cent,  undl  completion,  but  that  condition 
was  to  be  without  prejudice  to  the  vendor's  right  to 
enforce  completion  or  to  any  of  his  rights  under  the 
contract,  and  to  rescind  the  contract. 

Under  the  will  of  £«rl  Digby  the  settled  estates 
were  limited  to  G.  D.  WingfiSd  Digby  for  life,  with 
remainder  to  his  sons  successively  in  tail  male,  with 
remainder  to  J.  D.  Wingfidd  Digby  (No.  1)  for  life, 
with  remainder  to  J.  D.  Wingfield  Diby  (No,  2)  for 
life,  with  remainder  to  the  sons  of  J.  £).  Wingfield 
Digby  (No.  2)  successively  in  tail  male,  with  re- 
mainders over.  By  the  will  residuary  personalty  was 
given  on  similar  limitations  and  upon  trusts  for  in- 
vestment in  the  purchase  of  land  with  the  approba- 
tion of  the  tenant  for  life. 

On  the  death  of  the  testator  in  1856  without  issue, 
G.  D.  Wingfield  Digby  entered  into  possession  of  the 
settled  estates,  and  on  the  marriage  of  J.  D.  Wing- 
field Digby  (No.  2)  he  covenanted  to  exercise  a 
power  of  creating  portions  under  the  testator's  will 
in  favour  of  younger  children  to  the  extent  of  £20,000. 
J.  D.  Wiogfield  Digby  (No.  1)  died  in  1878,  and  B.  B. 
Wingfield  Digby  in  1880. 

In  1881  a  disentailing  deed  was  executed,  to  which 
G.  D.  Wingfield  Digby,  J.  D.  Wingfield  Digby  (No. 
2),  and  J.  K  Digby,  the  ddest  son  of  J.  D.  Wingfield 
Digby  (No.  2),  were  parties.    By  the  recitals  of  this 
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deed  it  appeared  that  the  trosteeB  had  inyeated  the 
gireater  part  of  the  reodnary  personalty,  and  that  a 
oonoiderable  part  of  the  remainder  had  been  advanced 
for  the  porpoees  of  a  fand  known  as  the  '*  Digby 
Bstate  Improvement  Fand,"  and  expended  generally 
on  the  improvement  of  the  estates.  Repayment  of 
part  of  that  snm,  amouiting  to  £168,000,  wassecared 
by  polideB  of  assurance  on  the  life  of  the  tenant  for 
life.  The  disentailing  deed  operated  on  all  the  estates, 
uudading  the  herimtaments  settled  by  the  will,  and 
therefore  also  on  the  glebe  lands  comprised  in  the  con- 
tract of  1873,  and  assured  them,  subject  and  without 
prejudice  to  the  uses  and  estates  limited  by  the  will 
preceding  the  estate  in  tail  male  or  the  estates  tail  of 
J.  E.  Bigby  and  the  powers  annexed  or  exercisable 
dnriog  the  continuance  thereof,  to  such  uses  as  G.  D. 
Wingfield  Digby,  J.  D.  Wingfield  Digby  (No.  2),  and 
J.  K.  Digby  should  jointly  appoint.  The  £168,000 
secured  by  &e  policies  and  any  other  money  subject 
to  be  laid  out  in  the  purchase  of  land  secured  l^ereby 
were  also  disentailed  and  assured  so  as  to  be  subject 
to  a  similar  power  of  joint  appointment  as  the  land. 

By  a  resettlement  made  in  1882  the  joint  power  was 
executed  and  all  the  settled  lands  were  settled  to  uses 
whereunder  J.  D.  Wingfield  Digby  and  J.  K.  Digby 
were  created  successively  tenants  for  life,  with  re- 
mainders in  strict  settlement. 

By  deeds  of  assignment  and  resettlement  of  even 
date  the  policies  for  £158,000  and  all  moneys  payable 
thereunder  were,  subject  to  a  mortgage  for  £30,000 
created  in  1872,  vested  in  the  defendants,  Adderley 
and  Madan,  in  trust  for  the  younger  children  of  J.  D. 
Wingfield  Digby,  with  a  proviso  that  the  sums  ap- 
pointed should  be  taken  in  satisfaction  of  the  £20,000 
covenanted  to  be  appointed  by  J.  D.  Wingfield  Digby's 
marriage  settlement,  and  with  a  proviso  that  the 
receipts  of  the  children  should  operate  to  disdiarge 
the  settled  estates  from  their  proportions  of  the 
£20,000.  The  whole  of  the  £168,000  secured  by  the 
polidee  had  been  distributed  by  the  trustees,  Adderley 
and  Madan. 

No  part  of  the  purchase-money  of  the  glebe  lands 
WB8  ever  paid,  nor  had  the  conveyance  been  executed, 
bat  the  successive  tenants  for  life,  while  in  possession, 
had  paid  to  the  vicar  of  Goleshill  interest  upon  the 
purchase-money.  The  value  of  the  lands  comprise! 
in  the  contract  had  considerably  decreased. 

In  1896  the  Ecclesiastical  Oonmiissioners  brought 
the  present  action,  claiming  specific  performance  of 
the  agreement  of  1873,  or,  in  the  alternative,  that  they 
were  entitled  to  their  vendors'  lien  on  the  land  and 
for  its  enforcement  by  sale. 

The  defendants  were  the  incumbent  Pinney ;  J.  K.  D. 
Wingfield  Digby,  tenant  for  life  of  the  setUed  real 
eatate;  the  legal  personal  representatives  of  B.  B. 
Wingfield  Baker,  the  purchaong  trustee;  and  the 
trustees  of  a  subsequent  settlement. 

It  was  admitted  that  the  plaintiffs  were  entitled  to 
their  vendor's  lien.  After  the  judgment  of  Byrne,  J., 
the  tenant  in  tail  was  added  as  a  defendant. 

Byrne,  J.,  held  ([1899]  2  Gh.  729,  48  W.  B.  Dig. 
198}  that  the  plaintiffs  were  entitled  to  enforce  their 
vendor's  lien  for  unpaid  purchase-money  upon  the 
land  sold,  but  that  they  were  not  entitied  to  any 
other  remedy  against  the  defendants.  As,  however, 
the  land  was  now  worth  much  lees  than  the  purchase- 
money  fixed  by  the  contract,  the  lien  would  not 
extend  to  the  fiul  amount  of  the  plaintiffs'  claim. 

The  plaintifb  appealed. 

LeoeU,  Q.d  and  Abrdhamt  ior  the  plaintiffs. 

Neville,  Q^O.^  and  Norton^  Q,C,,  for  the  tenant  for 
life  and  tiie  tenant  in  tail. 

T,  H.  Carmm,  for  the  vicar. 


Sargant,  for  the  trustees  of  the  settled  estates. 

BrifUon,  for  the  representative  of  the  trustee  who 
had  entered  into  the  contract  for  sale. 

Lord  ALYSRSToms,  M.B.,  said :  This  is  an  appeal 
from  Byrne,  J.,  who  has  dedded  that  the  plaintiffs 
are  only  entitled  to  have  a  lien  upon  the  property 
which  was  the  subject  of  a  contract  in  1873,  and  are 
not  entitled  to  enforce  the  contract  against  any  of 
the  defendants.  The  defendants  are  the  present 
tenant  for  life  of  the  Digby  estate,  the  executors  of 
the  trustee,  a  gentieman  named  Baker  by  whom 
the  contract  was  made,  the  trustees  under  the  re- 
settlement of  the  estate  in  the  year  1882,  and  the 
present  tenant  in  tail,  who  was  allowed  to  be  joined 
for  the  special  purpose  of  the  vendor's  lien  being 
eoforced  against  the  property.  Now,  the  facts  are 
very  fully  stated  in  the  report  in  the  court  below,  in 
which  the  judgment  of  Byrne,  J.,  is  given,  and  I 
need  not  restate  any  of  them,  except  such  as  are 
absolutely  necessary  in  order  to  make  my  opinion  in 
this  case  dear. 

The  contract  was  made  in  the  year  1873;  it  was 
made  with  the  concurrence  of  the  then  t«iant  for  life* 
and  was  in  effect  a  contract  whereby  Mr.  Baker  pur- 
ported to  buy  624  acres  of  glebe  land  for  a  sum  of 
about  £26,000.  Baker  was  the  surviving  trustee  of 
the  will,  or  the  trustee  of  the  will  of  the  late  Barl 
Digby,  and  under  that  will  it  is  said  that  personal 
estate  had  been  directed  to  be  turned  into  money  and 
to  be  laid  out  in  the  purchase  of  land.  We  are  asked 
to  assume  for  the  purposes  of  this  case  and  of  the 
rights  against  the  persons  now  interested,  that  this 
contract  made  by  Baker  was  a  contract  that  was 
made  in  pursuance  of  the  powers  contained  in  that 
will,  and  that  he  was  purporting  to  make  a  contract 
in  the  exercise  of  that  power,  and  intending  to  apply, 
or  purporting  to  apply,  towards  payment  of  the 
purchase-money  some  of  the  personal  estate  whidi  he 
had  been  so  directed  to  convert.  I  ought  to  add, 
before  I  express  my  view  upon  that  matter,  that  it 
appears,  prior  to  tlds  contract  being  made,  a  con« 
siderable  portion,  if  not  the  whole,  of  the  testator's 
personal  estate  had  been  advanced  for  the  purposes 
of  a  fund  known  as  *'  The  Digby  Estate  Improve- 
ment Fund,"  and  its  repayment  had  been  secured  by 
polides  of  insurance  on  the  lives  of  three  possible 
tenants  for  life  for  the  sum  of  £  168,000.  Now,  speaking 
for  myself,  I  am  by  no  means  satisfied  that  the  contract 
made  by  Mr.  Baker  was  made  by  him  in  the  exerdse  of 
this  power  or  in  the  discharge  of  his  duty  imder  the 
power.  I  asked  Mr.  Levett  upon  what  facts  I  was 
to  <^w  that  oondusion,  and  he  said  the  prindple 
fact  was  tiiat  Baker  did  contract  as  surviving  trustee 
and  that  in  subsequent  redtals  there  was  a  reference 
to  the  transaction  whereby  the  £168,000  had  been  so 
advanced.  He  also  pressed  upon  us  that  it  was  a 
family  arrangement  for  the  benefit  of  the  settled 
estates  and  therefore  we  were  to  assume  on  these  facts 
that  Baker  was  so  acting.  Now,  so  far  as  there  is 
any  actual  evidence  before  us  it  certainly  dees  not  to 
my  mind  support  that  statement.  There  certainly 
does  appear  to  be  evidence  that  there  was  a  fauiily 
arrangement,  but  that  might  well  be  a  family  arrange- 
ment whereby  the  tenant  for  life  desired  to  improve 
the  settied  estates  by  getting  hold  of  this  property 
which  was  obviously  mixed  up  with  the  other 
property  which  was  part  of  the  settled  estates, 
and  it  does  not  by  any  means  follow  that  it  was 
the  act  of  the  trustee  in  the  exercise  of  that 
power.  The  correspondence  in  fact  appears  to  show 
that  the  purdiase-money  was  intended  to  be  raised  by 
selling  certain  outiying  portions  of  other  parts  of  the 
settied  estates  and  so  obtaining  the  money.  The 
foundation  of  Mr.  Levett's  argument  upon  this  part 
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of  the  cue  is  that  we  ate  to  aasame  that  there  had 
been  either  a  direct  ezeroise  of  the  power,  knowing 
that  the  pnrohaee-money  oonld  be  obtained  somehow 
or  another  ont  of  the  £158,000  or  that  there  had  been 
a  breach  of  trost  and  that  inasmnoh  as  in  some 
proceedinss  Baker  could  have  been  made  to  hare 
some  of  tne  personal  estate  called  in  and  to  have 
applied  the  money  towards  the  completion  of  this 
purchase,  the  Ecclesiastical  Commissioners  are  at  the 
present  dav  entitled  to  assert,  that  being  the  basis  of 
the  original  contract,  that  they  are  entittod  to  enforce 
the  rights  of  unpaid  vendors  against  the  persons  who 
are  now  in  possession  of  the  settled  estates  or  haye 
become  trustees  of  the  policy  moneys  to  which  I  have 
referred* 

Now,  the  pnmerty  was  disentailed  and  resettled  in 
the  year  1882.  Li  the  year  1888  the  poli<^  moneys  were 
distributed,  and  I  shall  have  to  consider  bneflv  in 
a  moment  or  two  the  grounds  upon  which  it  is 
suggested  that  each  one  of  these  denndants  is  liable. 
One  other  matter  I  ought  to  mention,  as  it  has  formed 
a  very  substantial  peat  of  the  plaintiffs  argument, 
and  that  is  that  under  the  deed  of  1888,  a  marriage 
taking  place  in  the  family,  there  had  been  a  covenant 
to  raise  a  sum  of  £20,000  out  of  the  settled  estates 
for  the  purpose  of  providing  certain  portions  for  the 
children,  and  that  when  the  policy  moneys  were  paid 
off  that  £20,000  was  provided  for,  so  that  to  that 
extent  the  settied  estates  got  some  of  the  £158,000. 

Under  those  droumstances  who  are  the  persons  who 
are  sought  to  be  made  liable?  The  first  u  the  exist- 
ing tenant  for  life.  It  is  said  he  has  got  the  settled 
estates.  It  is  said  interest  has  been  paid  on  the 
purchase-money  throuffhout  by  the  tenant  for  life. 
In  my  opinion,  in  the  view  that  I  take,  which  I  have 
alreadv  expressed,  as  regards  this  contract,  whether  it 
was  a  fareadi  of  trust  or  not,  or  whether  it  is  true  that 
the  money  was  hoped  to  be  raised  out  of  the  sale 
of  certain  portions  of  the  settied  estates  or  not,  it 
seems  to  me  quite  impossible  to  hold  that  it  falls 
within  that  class  of  cases  in  which  it  is  said  vou  are  to 
make,  good  the  contract  out  of  interests  which  have 
been  received,  or  which  are  enjoyed  l^  the  persons 
from  time  to  time  entitied.  I  do  not  think  in  the 
view  that  I  take  of  this  case  it  is  necessary  to  consider 
under  what  droumstances  you  can  eaiforoe  such  a 
right  against  the  person  so  entitied.  I  am  dearly  of 
opinion  that  this  was  not  a  contract  in  whidi  you  are 
entitled  to  say  because  the  property  has  by  virtue  of 
the  disentailing  deed,  and  by  virtue  of  the  resetUe- 
ment,  become  part  of  the  settled  estates,  that  gives 
you  a  right,  not  asainst  the  property  by  way  of 
enforcing  the  vendors  lien,  but  a  right  to  have  the 
contract  made  good  out  of  the  whole  settled  property 
of  the  persons  who  have  become  entitied  to  the  income 
of  the  settied  property.  I  daresay  there  would  be  a 
good  deal  to  be  said  if  it  was  necessary  to  go  into  it 
from  the  point  of  view  of  the  argument  urged  l^  Mr. 
Neville  as  to  the  position  of  the  present  tenant  for  life, 
and  to  his  action  when  the  resettlraient  of  the  estate 
took  place.  In  my  opinion  it  was  perfectiy  dear 
that  be  did  act  in  ignorance  of  this  supposed  liabiUty , 
and  I  should  have  hesitated  a  very  long  time  before — 
apart  from  the  particular  ground  on  which  I  am  basing 
my  judgment — saying  that  I  should  have  been  prepared 
to  enforce  that  right  against  him.  But  I  thmk  that 
as  far  as  he  is  concerned,  it  is  not  a  contract  which 
the  appdlants  are  entitied  to  act  upon  and  make 
good  out  of  the  interest  of  the  funds  which  tiie  tenant 
tor  life  has  come  into  the  enjoyment  of. 

With  regard  to  the  two  executors  of  Baker,  it  is 
not  really  suggested,  of  course,  that  there  is  any 
remedy  against  them  personally.  It  is  said,  in 
some  way  or  another,  that  they  did  not  distribute 
their  right  to  an  indemnity.      In  the  view  I  take 


of  this  contract,  that  question  does  not  arise, 
because,  in  my  opinion,  it  was  not  a  contract  in 
remect  of  which,  under  the  circumstances,  any  state 
of  iscts  has  arisen  which  would  entitie  the  vendors  to 
claim  to  have  indemnity  against  the  persons  who 
ultimatdy  became  entitied  to  the  benefit  of  the  estate. 
With  re^^urd  to  the  three  trustees  of  the  resettle- 
ment, it  is  said  that  they  have  distributed  these 
policy  moneys,  not  with  actual  notice,  but  with  con- 
structive notice  of  the  existence  of  this  contract,  or 
with  notice  binding  them  in  law.  I  think  for  the 
reasons  which  were  ursr ed  by  Mr.  Sargant  it  is  quite 
impossible  to  say  that,  naving  had  no  actual  notioe 
(nor  do  I  say  taey  would  be  liable  even  if  they  had 
actual  notice),  on  the  allegations  made  in  these 
pleadings  or  m  the  evidence,  there  was  any  personal 
liability  on  these  trustees  by  reason  of  the  part  tt&ey 
took  in  distributing  the  poUoy  moneys  under  the  two 
deeds  tiiat  were  made  when  tiie  estate  was  disentailed 
and  resettied  in  the  year  1882. 

Lastiy,  as  to  the  present  tenant  in  tail,  who 
was  duy  made  a  piurty  in  order  to  give  eff*)ct 
to  the  judgment  which  Byrne,  J.,  pronounoedt 
it  is  not  contended  in  these  proceedinas  that  any 
remedy  could  be  enforced  against  him.  For 
these  reasons,  and  without  attempting  to  deal  at 
greater  length  with  the  points  that  have  been  raised 
by  Mr.  Levett,  I  am  of  opinion  the  judgment  of 
Byrxie,  J.,  was  right  and  this  appeal  ought  to  be 
dismissed.  I  think  with  regard  to  the  Bcdesiastioihl 
Oommissioners  that  effect  has  been  given  to  the  full 
rights  they  now  have,  having  regard  to  what  has  been 
done  with  regard  to  the  property  since  the  contract 
made. 


BiOBY,  L.J.— This  is    an    action   in   which   the 

Snestion  arises  as  to  who  is  to  bear  the  result  of  what 
LI  sides  admit  to  be  a  very  serious  depredation  of 
certain  fflebe  lands  alleged  to  have  be«i  purchased 
for  the  benefit  of  the  settied  estates  of  the  Digby 
family.  The  Ecdeaiastical  Commissioners  are  asking 
in  fact,  on  behalf  of  i^  persons  interested  in  the 
glebe  land,  that  the  contract  may  be  carried  into 
effect.  Now,  the  first  question  which  lies  at  the 
root  of  all  this  suit  is,  was  there  a  valid  par- 
chase  of  the  glebe  land  for  the  benefit  and  on 
account  of  the  family  estates,  and  I  am  of  opinion 
that  there  was  not.  If  that  be  established  there  can 
be  no  question  dther  of  the  riffht  of  the  trustee 
himself  to  be  indemnified  out  c3  the  estate  or  the 
right  of  the  owners  of  the  estate  before  the  contract 
by  subrogation  to  his  rights  to  be  themsdvea 
indemnified.  Now  how  does  it  stand?  Mr.  Baker 
was  the  surviving  trustee  of  the  will  of  the  late  Earl 
Digby  who  gave  all  his  residuary  personal  estate, 
whatever  it  was,  upon  trust  to  invest  in  real  estate. 
There  was  also,  as  was  stated,  a  trust  for  sale 
and  exchange  of  lands  subject  to  the  wilL  As  far 
as  Mr.  Baker  is  concerned  I  do  not  think  he  had 
a  single  farthing  of  trust  money  in  his  control  to 
expend.  The  personal  estate  whatever  it  miffht 
have  been  had  been  advanced  (if  not  necessaruy, 
or  whether  in  breach  of  trust  or  in  pursuance  of  a 
trust)  for  the  purposes  of  the  fund  known  as  the 
Digby  Estates  Improvement  Fond,  and  it  was  to 
be  repaid  out  of  the  moneys  to  arise  from 
polides  whidi  would  fall  iu  at  the  death  of  the 
third  tenant  for  life.  At  the  time  of  this  alleged 
contract  there  was  no  possible  means  of  getting 
the  money  until  the  death  of  that  third  tenant 
for  life,  who  lived  for  a  good  number  of  years 
afterwards.  If  the  advance  of  the  money  had  really 
been  in  pursuance  of  trusts,  it  is  obvious  that  by  no 
means  could  it  be  got  in  or  made  available  for  the 
purchase  of  lands  or  anything  dse  until  the  death 
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of  that  third  tenant  lor  life.  If  it  ware  not  so,  it 
ouinot  be  rappoMd  that  a  trustee  would  be  able  to 
adyaaoe  oat  of  his  own  moneys  £158,000,  the  amount 
aeoured  by  the  policies,  even  to  make  good  a  breach 
of  trust,  and  it  is  quite  plain  from  the  correspondence 
that  fia^er  never  dreamt  of  doing  such  a  thing  as 
that  He  entered  into  the  contract  which  was  believed 
by  every  person— not  only  by  himself,  but  by  all 
the  persons  who  were  in  existence  or  interested  in 
the  settled  estate,  and  by  the  incumbent  of  the  living 
for  the  time  being  to  which  the  glebe  belonged— to  be 
very  much  for  the  benefit  of  all  parties  concerned.  If 
he  were  guilty  of  a  breach  of  trust  in  entering  into 
the  contract  it  certainly  was  not  a  breach  of  trust 
that  was  made  from  any  improper  motive,  it  was 
really  to  carry  ouc  what  was  thought  to  be  for  the 
adfantage  of  all  persons.  But  it  came  to  this,  that 
he  agreed  to  give  £25,000  or  thereabouts  for  524 
sores  of  glebe,  the  contract  to  be  completed  and 
the  purchase-money  paid  when  he  should  get  the 
money,  and  that  leaves  it  quite  doubtful  whether 
the  estate  purchased  would  be  at  that  time  worth 
£25,000  or  not ;  that  was  a  matter  that  no  one 
oould  possibly  say.  If  events  happened  which 
brought  down  the  value  of  the  property  to  £10,000, 
then  £25,000  would  htt?e  to  be  paid  out  of  the  trust 
estate  for  property  possibly  only  worth  £10,000.  I 
do  not  say  that  was  so,  that  it  was  only  worth 
£10,000  at  the  time  the  lease  fell  in,  but  it  might 
have  been  so  for  anything  the  trustee  knew 
to  the  contrary ;  and  therefore  I  am  of  opinion  that 
taking  it  substantially — ^not  in  any  moral  sense,  for  he 
was  trying  to  do  the  best  he  could  and  incurring  risks 
for  the  benefit  of  the  people  interested — he  was  enter- 
ing into  a  contract  as  to  which  he  could  not  have  the 
ahghtest  idea  whether  when  it  was  carried  out  it  would 
be  a  fit  and  proper  contract,  and  whether  he  cocdd 
enter  into  it  under  this  power  or  not. 

In    my    opinion    that    was    a   dear    breach   of 
trust,  and  it  follows  from  that,  as  I  think,  that 
be   had   no   right    to   be  indemnified   at  all   and 
that  no  question  of  subrogation  can  possibly  arise, 
and  that   the  persons  who   are  interested  in   the 
glebe  lands  and  the  Bodesiastical  Commissioners  as 
representing    them,   have   no   right   now  to   come 
down  upon   the   settled    estates.     It   is  said,  and 
we  know,    that   the  glebe   lands   purchased   have 
been  dealt   with   as   part   of   the   settled  estates, 
snd  the  successive   tenants  for   life   as  and  when 
they  came   into   possession  have  gone  on  paying 
what  at   first   was  the  larger  amount  of  interest 
but  subsequently  by  airan^^ement  was  reduced  to 
three  and  a  quarter  per  cent,  mterest  on  the  purchase- 
money  during  the  whole  time.    That  certainly  has  not 
been  to  the  detriment  of  the  incumbent  for  the  time 
heiog,  whoever  he  might  be.    He  was  rather  better 
off,  in  effect,  than  if  the  contract  had  never  been 
entered  into.    The  only  thing  which  will  now  a£foct 
him  is  that  he  cannot  get   that   continued.     The 
posons  in  possession  of  the  settled  estates  are  ready, 
however,  to  give  up  the  propertjr  now  or  jpay  its 
pnsent  value.    It  is  the  same  thing  as  calling  in  a 
vendor's  lien.    The  tenant  for  life,  who  is  an  infant, 
has  been  made  a  party  to  the  action  in  order  that 
it  may  be  effective  in  a  legal  manner.     Now,  I  do 
not  tmnk  under  these  circumstances  that  there  really 
has  been  any  claim  before  us  that  the  property  should 
be  reoonveyed  to  the  incumbent,    fite  and  the  Bode- 
siastical Oommissioners,  on  behalf  of  him  and  his 
ramessors,  are  willing  to  take  the  money  which  could 
now  be  got  by  the  sale  of   the  property,  and  in 
my  ppinion  that  is  the  utmost  that  they  can  now 
r^uire.    It  is  the  successive  incumbents  who  must 
hear  the  loss  and  not  the  persons  who  are  the  owners 
<rf  the  setded  estates.    I  do  not  think  the  other  ques- 


tions arise.  There  were  questions  of  some  interest 
which  have  been  argued,  but  I  do  not  think  it  is 
necessary  at  present  to  deal  with  them  or  give  any 
opinion  upon  them.  I  base  my  judgment  entirely 
upon  the  ground  that  there  never  was  a  contract 
which  as  against  the  settled  estates  could  be  hdd  to 
be  a  proper  and  binding  contract. 

GoLUNS,  L.J. — I  am  of  the  same  opinion  and  on 
the  same  grounds. 

Appeal  diimiaaed. 

Solidtors,  MiUea,  Jennings- White,  db  Foster;  Daw- 
Bouy  Bennett,  A  Ryde;  Htdberte,  Huaaey,  Jt  Metcalfe. 


From  Q.  B.  Biv.  ) 

(A.  L.  Smith,  Yaughan  WiUiams,  [        Aug  2,  1900. 
and  Bomer,  L. JJ.)  j 

Lylb  Shiffino  Co.  (Ldcitbd}  v.  Cobporatiok  of 
Cabdiff.  (a.) 

Ship — Demurrage— Cargo  *'to  he  discharged  with  all 
despatch  as  customary** — Delay  caused  by  deficiency 
of  railway  wagons — Liability  of  consignees. 
By  a  charter-party  the  cargo  was  **to  be  discharged 
with  all  despatch  as  customary.'*     By  the  custom  of  the 
port  of  discharge  cargo  was  discharged  into  railway 
wagons  belonging  to  certain  railway  companies.     Owing 
to  a  scarcity  of  wagons  caused  by  stress  of  work  at  the 
port,  and  through  no  default  or  negligence  of  the  con- 
signees, the  diecharge  of  the  cargo  was  delayed.     In  an 
eution  by  the  shipowners  against  the  consignees  to  recouer 
damages  for  the  delay. 

Held,  that  the  consignees  were  not  liahle. 

Appeal  from  the  judgment  of  Bigham,  J.,  in  favour 
of  the  defendants  at  tho  trial  of  the  ao'ion  without  a 
jury. 

The  action  was  brought  to  recover  damages  for  the 
detention  of  tne  plaintiffs*  ship  Cape  Wrath  during 
the  discharge  of  a  cargo  of  jarrau  wood  at  Cardiff. 

Toe  defendants  were  the  indorsees  of  the  bUis  of 
lading,  which  incorporated  the  terms  of  toe  diarter- 
party. 

The  charter-party  contained  the  following  clause : 
'*The  ship  to  be  discharged  with  all  d-'spatoh  as 
ooscomary,  weather  permittiog." 

Tne  ship  arrived  at  Cardiff  on  the  2nd  of  October, 
1899.  Tne  discharge  began  in  the  East  Bate  Dock  on 
the  3rd  of  October,  and  was  not  uomplet«)d  until  the 
23rd  of  November,  occupying  forty-five  working  days. 

The  pliintiffs  claimed  th«c  the  discharge  should 
have  been  at  the  rate  of  loO  tons  per  worfeing  day, 
upon  which  basis  it  would  have  occupied  twenty -two 
or  twenty-three  working  days. 

The  East  Bute  Dock  was  the  property  of  the 
Cardiff  Bail  way  Co.,  which  did  the  work  of  dis- 
charging. 

Certain  railway  companies,  among  them  the  Great 
Western  Bail  way  Co.,  had  access  for  their  wagons 
to  the  dock.  It  was  impossible  to  diccharge  the  cargo 
on  to  the  qu«y  or  ochc^riirise  tbau  into  wa^onp. 

The  defendants  made  an  arrangement  with  the 
Great  Western  Bailway  Co.  for  the  supply  of 
wagons  to  convey  the  cargo  from  the  ship's  side  to 
the  corporation  depdt.  There  was  great  pressure  of 
work  at  Cardiff  during  that  month,  and  in  conse- 
quence there  was  ^eat  difficulty  in  procuring 
waffons.  The  dday  m  the  discharge  was  due  to  the 
difficulty  of  procuring  wagons,  and  was  not  due  to 
the  acts  or  default  of  the  defendants  personally,  who 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister-at- 
Law. 
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took  delivery  of  the  cargo  as  quioUy  as  it  was 
practicable  for  them  to  do. 

Bigham,  J.,  held  that  the  obligation  upon  the 
defendants  was  to  do  their  best  both  to  procure 
and  to  make  use  of  the  wagons,  and  that  they  had 
fulfilled  that  obligation.  He  accordingly  gave  judg- 
ment for  the  defendants. 

The  plaintiffs  appealed,  contending  that  the  defen- 
dants were  not  excused  by  the  difficulty  in  obtaining 
wagons,  that  being  a  risk  undertaken  by  the  defen- 
dants. 

Joseph  Walton,  Q.C,  and  D.  C,  Leek,  for  the 
plaintiffs. 

Bu/us  Isaacs,  Q.0»,  and  Bailhache,  for  the  defen- 
dants. 

Cur*  adv,  vuU. 

Aug.  2. — ^The  following  judgments  were  read : 

A.  L.  Smith,  L.  J. — ^This  is  an  action  by  shipowners 
against  the  receivers  of  cargo  under  a  bill  of  lading 
for  demurrage  or  damages  for  detention — it  matters 
not  which  it  is  called— of  the  plaintifiiB'  ship  at  Gardiff, 
which  was  the  port  of  discharge,  the  aUegation  being 
that  the  ship  was  detained  by  the  defendants  in  un- 
loading for  forty-five  instead  of  twenty-three  working 
days,  and  the  plaintiffs  claim  for  this  the  sum  of 
£382.  The  real  question  is.  What  is  the  contract  the 
plaintiffs  have  with  the  defendants  as  to  the  discbarge 
by  them  of  the  plaintiffs'  ship  P  By  the  terms  of  the 
charter-party,  which  were  incorporated  into  the  bills 
of  lading,  by  which  terms  the  defendants  are  bound, 
the  cargo  was  **  to  be  discharged  with  all  despatch  as 
customary.''  It  will  be  noticed  that  the  plaintiffs 
have  taken  no  contract  from  the  defendants,  as  they 
might  have  done  if  they  had  desired  to  do  so,  that  the 
cargo  should  be  discharged  in  any  fixed  period  of  time, 
in  which  case  beyond  question  tiie  obligation  to  dis- 
charge undertaken  by  the  careo  owners  would  hav^ 
been  absolute,  and  no  matter  what  unforeseen  circum- 
stances might  have  arisen  or  how  diligent  they 
might  have  been  in  their  endeavours  to  discharge 
the  ship  within  the  contracted  time,  if  they  did 
not  do  so  they  would  have  broken  their  contract 
and  must  have  paid  damages  to  the  shipowners  for  the 
breach.  But  this  is  not  the  contract  which  the 
plaintiffs  have  taken  from  the  defendants,  for  the  only 
contract,  as  before  stated,  is  that  the  cargo  should  b« 
''discharged  with  all  despatch  as  customary."  I 
think  it  is  important  to  state  at  the  outset  the  findings 
of  my  brother  Bigham,  for,  consideriog  the  arguments 
addressed  to  us  on  behalf  of  the  appellant  shipowners, 
the  findings  are  very  important  in  this  case.  The 
learned  judge  finds  that  the  rule  or  custom  of  the  port 
of  Gardiff,  as  applicable  to  the  plaintiffs'  ship,  was 
that  the  carffo  was  to  be  delivered  into  wagons  (rail- 
.  way  wagon^  and  in  no  other  way ;  that  the  appliances 
customarily  used  at  the  port  of  Gardiff  were  the 
wagons  of  certain  specified  railway  companies  and  no 
others;  that  the  defendants  were  not  personally 
guilty  of  any  negligence  at  all  in  taking  discharge  of 
the  cargo,  and  that  they  did  their  best  to  get  the 
appliances  which  were  available  at  the  port  at  the 
time,  and  which  were  customarily  used  for  the  pur- 
pose of  discharging  vessels ;  that  when  the  plaintiffs' 
ship  arrived  there  was  a  great  stress  of  work,  and 
difficulties  had  to  be  contended  with,  and  that  it  was  a 
record  month,  and  that  the  defendants  did  their  best  to 
deal  with  the  difficulties,  and  took  delivery  of  the 
oarg^  as  quickly  as  it  was  practicable  for  them  to  do. 
The  findings  were  really  not  contested  before  us,  and 
there  is  ev^ence  to  support  them.  Now,  these  being 
the  facts  as  foimd  by  tiiie  learned  judge,  the  question 
arises,  have  the  plaintiffiB  proved  that  the  defendants 
have  broken  their  contract  with  the  plaintiffs  that  the 


cargo  should  be  discharged  with  all  despatch  as 
customary?  That  the  plaintiffs  have  no  absolute 
contract  with  the  defendants  that  the  latter  will  dis- 
charge the  plaintiffs'  ship  in  any  given  time  is  clear, 
nor  have  they,  in  my  judgment,  an  absolute  contract 
that  the  defendants  mil  have  railway  wagons  down 
upon  the  quay  ready  to  take  delivery  of  the  cargo  at 
Gardiff,  which  is  the  ouly  way  delivery  can  there  be 
taken,  for,  as  Lord  Blackburn  says  in  the  House  of 
IjordBinPostlethwaiteY.  Freeland,  2S  W.  B.  833,  at 
p.  836,  5  App.  Gas.  599,  at  p.  620,  «  If  the  obtain- 
ing lighters  or  other  customary  appliances  for  the 
discharge  of  a  ship  on  its  arrival  was,  like  the  pro- 
curiog  a  cargo  for  loading  the  ship,  a  matter  which 
fell  entirely  on  the  merclutnt,  so  that  he  might  choose 
his  own  mode  of  fulfilling  it,  I  am  not  prepared  to 
say  that  on  the  same  principle  he  ought  not  to  be 
held  to  undertake,  without  qualification,  to  provide 
those  appliances.  •  •  •  But  I  do  not  think  that 
the  undertaking  to  supply  lighters  or  other  appliances 
to  assist  in  discharging  tiie  ship  does  fall  within  the 
same  principle  as  the  imdertaking  to  supply  a 
cargo.  ^  This  appears  to  me  to  meet  the  last 
suggestion  made  in  the  reply  of  Mr.  Joseph  Walton 
that  there  was  an  absolute  duty  on  the  goods  owner 
to  prepare  himself  to  take  the  cargo.  In  my  judgment 
the  duty  is  not  absolute,  but  to  do  his  best.  Now, 
the  contract  which  the  plaintiffs  have  in  this  case  with 
the  defendants  for  the  discharge  of  the  cargo,  as  will 
be  seen  from  the  latest  authority  upon  the  subject  in 
the  House  of  Lords — ^no  fixed  time  being  stipulated 
for  the  discharge — ^is  that  the  plaintiffs  will  discharge 
the  cargo  within  a  reasonable  time  under  existing 
circumstances,  or,  in  other  words,  with  all  due 
diligence  having  regard  to  all  the  existing  circum- 
stances, and  in  my  opinion  there  is  no  limit  as  to  what 
are  existing  circumstances,  as  argued  by  Mr.  Joseph 
Walton — ^namely,  the  limit  of  the  user  of  the  port 
appliances.  The  case  to  which  I  allude  is  that  of 
Hick  V.  Baymoiid  and  Reid,  in  the  House  of 
Lords,  41  W.  B.  384,  [1893]  A.  G.  22,  and 
when  what  is  therein  laid  down  is  understood  it 
will  be  seen  that  the  defendants'  contract  is  what  I 
have  said  it  is.  In  Htck  v.  Baymond  and  Beid  the 
terms  of  the  contract  were  that  the  cargo  was  to  be 
delivered  at  the  port  of  London,  and  that  it  was  to  be 
applied  for  within  twenty -four  hours  of  the  ship's 
arrival,  but  no  time  was  specified  within  which  uie 
discharge  of  the  cargo  was  to  be  completed.  It 
was  held  by  the  House  of  Lords  in  a  considered 
judgment  tnat  when  a  bill  of  lading  is  silent  as 
to  the  time  within  wYdch.  the  consignee  is  to  discbarge 
the  cargo  his  obligation  is  to  discharge  it  within  a 
reasonable  time  and  that  he  performs  his  obligation  if 
he  discharges  the  cargo  within  a  time  which  is 
reasonable  imder  the  existing  circumstances,  assuming 
those  circumstances,  so  far  as  they  involve  delay,  are 
not  caused  or  contributed  to  by  him.  Lord  Herschell, 
then  Lord  Ghancellor,  in  his  judgment  in  that  case,  in 
dear  and  unambiguous  language  states  the  law 
applicable  to  a  bill  of  lading  whioJi  contains  no  fixed 
time  for  unloading.  I  am  myself  inclined  to  think 
that  it  matters  not  in  this  case  whether  the  words 
**  as  customary  "  are  in  the  contract  or  not,  for  if  not 
they  would  be  implied.  The  Lord  Ghancellor  (Lord 
Herschell)  said  that  the  bills  of  lading  in  that  case 
contained  no  stipulation  that  the  discharge  should  be 
effected  in  a  particular  number  of  days,  **  and  there- 
fore in  accordance  with  ordinary  and  well-lmown 
principles  the  obligation  of  the  respondents  was  that 
they  should  take  discharge  of  the  cargo  within  a 
reasonaUe  time.  The  question  is,  has  the  ai>pellant 
(the  shipowner)  proved  that  this  reasonable  time  has 
been  exceeded?  This  depends  upon  what  OKroom- 
stanoes  may  be  taken  into  consideration  in  deter- 
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miniiig  whether  more  than  a  reasonable  time  was 
oooapied."    Lord  Hersohell  then  states  the  ziyal  con- 
tentions   of   the  shipowner  and  cargo    owner,  the 
shipowner  contending   that  the  cargo   owner    was 
liable  if  the   discharge  of  the  yessel  was  delayed 
beyond  the  time  required  to  discharge  her  under 
ordinary    circumstances,   the   cargo  owner,   on  the 
other  hand,   contending  that  he  was  not  liable  if 
he  only  occupied  the  necessary  time  imder  existing 
cLrcumstanoes.    Lord  Herschell  then  continued — ^and 
here  is  the  principle  to  be  applied  to  the  present  case 
— "  the  only  sound  principle  is  that  the  *  reasonable 
time'   should  depend  on  the  circumstances   which 
actually  exist.    If  the  cargo  has  been  taken  with  all 
reasonable   despatch  under    those    circumstances    I 
think    the    obligation    of  the    consignee  has  been 
fulfilled.      When    I    say   the    circumstances   which 
actually  exist,  I,  of  course,  implv  that  those  circum- 
stances, in  so  far  as  they  inTolve  delay,  have  not 
been  caused  or  contributed  to  by  the  consignee."    It 
will  be  seen  Lord  Herschell  says  that  reasonable  time 
should  depend  on  the  circumstances  which  actually 
exist.     What  circumstances  P    Why,  all  the  circum- 
stances which  have  relation  to  tiie  discharge  of  the 
cargo.      The  judgment   of    Lord    Watson,    though 
shorter,  in  no  way  difiEers  from  that  of  the   Lord 
Chancellor,    and    Lord    Ashbourne's    judgment    is 
valuable    for    bringing    together    prior    decisions, 
especially  that  of  Bliu^bum,  J.,  in  Ford  t.    CoUs^ 
wnih,    17    W.    B.   282,    L.    B.  4    Q.    B.    127,    18 
W.  B.   1169,   L.    B.   5   Q.   B.  544,    in  which  that 
learned  judge  held   that  reasonable  time  must  be 
a  reasonable  time  under  the  circumstances,  and  the 
judgment  of  Lord  Selbome,  when  Lord  Chancellor, 
in  PosUethwaite  v.  Fredand,  5  App.  Cas.,  at  p.  608, 
which    was    deUvered    some    twelve    years    before 
Lord  Herschell  delivered  his  judgment  in  Hick  v. 
Baymond  and  Beid  above  referred  to.    Lord  Selbome 
said  the  same  as  Lord  Herschell  subsequently  said, 
though  in  different  language.     He  said,  ''There  is 
no  doubt  that  the  duty  of  providing,  and  making 
proper  use  of,  sufficient  means  for  the  discharge  of 
oargo,  when  a  ship  which  has  been  chartered  amves 
at  its  destination  and  is  ready  to   discharge,  lies 
(generally)  upon  the  charterer.    If,  by  the  terms  of 
the  charter-party,  he  has  agreed  to  discharge  it  within 
a  fixed  period  of  time,  that  is  an  absolute  and  uncon- 
dittonal    engagement,  for    the  non-performance    of 
which  he  is  answc^rable,  whatever  may  oe  the  nature  of 
the  impediments  which  prevent  him  from  performing 
it,  and  which  cause  the  ship  to  be  detained  in  his 
service  beyond  the  time  stipulated.    If,  on  the  other 
hand,  there  be  no  fixed  time,  the  law  implies  an  agree- 
ment on  his  part  to  discharge  the  cargo  within  a 
reasonable  time — ^that  is,  as  was  said  by  Blackburn,  J., 
in  Ford  v.    Cotesivorth,   'a    reasonable   time    under 
the  circumstances.'     Difficult  questions  may  some- 
times arise  as  to  the  circumstances  which  ought  to 
be  taken  into   consideration   in    determining  what 
time  is  reasonable.      If  (as  in  the  present  case)  an 
ohligation,    indefinate   as   to    time,    is  qualified  or 
partially  defined  by  express  or  implied  reference  to 
the  custom  or  practice  of  a  particular  port,  every 
impediment  arising  from  or  out  of  that  custom  or 
practice,  which  the  charterer  could  not  have  over- 
come by  the  use  of  any  reasonable  diligence,  ou^ht,  I 
think,  to  be  taken  into  consideration.''    These  judg- 
ments of  two  Lord  Chancellors  in  the  House  of  Loids 
on  the  point  I  have  now  to  consider,  coupled  with 
the  faots  found  by  the  learned  judge  in  thiis  case,  to 
my  mind  are  amply  sufficient  to  show  that  the  iudg- 
mept  of  Bigham,  J.,  is  correct,  and  cover  all  the 
points  taken  by  Mr.  Joseph  Walton  in  argument.    It 
appears  to  me  simply  waste  of  time  to  discuss  in 
detail  otiier  aathoritus  dted  in  argument,  such  as 


Good  &  Co.  V.  iBoacB,  40  W.  B.  629,  [1892]  2  a  B. 
556 ;  CastlegcUe  Steamship  Co,  v.  Dempsey,  40  W.  B. 
533,  [1892]  1  Q.  B.  854 ;  and  Wyllie  v.  Harrieon,  13 
Court  Sess.  Cas.,  4th  series,  92,  which  are  all  con- 
sistent with  the  judgments  in  PosUetkwaite  v.  Freeland 
and  in  Hick  v.  Raymond  and  Beid^  and  with  the 
exception  of  Wright  v.  New  Zealand  Shipping  Co., 
4  Ex.  D.  165,  27  W.  B.  Dig.  199,  decided  in 
1879,  before  Postlethwaite  y.  Freeland,  in  the  House 
of  Lords,  there  is  not  a  single  case  in  this 
country  in  ^e  plaintiffs'  favour.  As  regards  the 
case  of  Wright  y.  New  Zealand  Shipping  Co,y  in 
my  judgment  it  is  not  now  law,  dissented  from  and 
discussed  as  it  has  been  on  diiSerent  occasions,  and 
especially  by  Lord  Blackburn  in  PoaUethwaite  v. 
Freeland,  5  App.  Cas.,  at  pp.  616,  617,  and  incon- 
sistent, as  it  is,  with  the  two  cases  in  the  House  of 
Lords.  If,  however,  the  case  of  Wright  v.  New 
Zealand  Shipping  Co,  is  to  be  upheld  upon  the  ground 
suggested  by  Lord  Herschell  in  Hick  v.  Raymond  and 
Beid,  [1893]  A.  C,  at  p.  32— viz.,  that  it  was  not 
shown  in  that  case  that  the  cargo  owner  could  not  by 
reasonable  precautions  or  exertions  have  procured  the 
necessary  lighters  elsewhere  or  earlier,  and  so  have 
avoided  the  delay  which  took  place — then,  if  that  be 
the  ground  of  the  decision,  the  case  is  not  hostile  to 
the  aefendants,  for  the  findings  in  this  case  are  that 
they  had  taken  aJl  reasonable  precautions  and  exer- 
tions and  done  their  best  as  regards  the  discharge  of 
the  cargo,  and  the  case  has  therefore  no  application  to 
the  present.  In  my  opinion  the  present  case  upon  the 
facts  found  is  amply  covered  by  the  highest  authority, 
and  all  Mr.  Joseph  Walton's  points  are  equally 
covered.    This  appeal  must  be  dismissed  with  costs. 

Yaughan  Williams,  L.  J. — I  agree  that  the  learned 
judge  has  found  such  facts  in  this  case  as  to  put  the 
charterers  out  of  court,  whether  or  not  one  treats 
Wright  V.  New  Zealand  Shipping  Co,  and  the  law 
as  there  laid  down  by  Bramwell,  Cotton,  and 
Thesiger,  L.JJ.,  as  overruled  by  the  House  of 
Lords,  and  the  judgments  in  the  House  of  Lords 
to  which  my  brother  has  referred.  I  think  I 
should  have  arrived  at  the  conclusion  in  fact  in 
this  case,  taking  into  consideration  all  the  evidence 
as  to  the  practice  of  the  port  of  Cardiff,  that  the 
defendants  took  upon  themselves  to  supply  all  the 
appliances  ordinarily  required  for  the  discharge  of  a 
ship  in  that  port»  including,  therefore,  trucks.  I  see 
nothing  in  the  evidence  to  show  that  the  discharge 
at  Cardiff  was  to  be  into  appliances  to  be  provided  or 
determined  by  the  port.  It  is  true  that  the  discharge 
was  to  be  into  railway  trucks,  but  there  is  nothing  to 
show  that  the  defendants  might  not  have  provided 
trucks  from  any  source  they  chose,  and  used  the 
railway  to  introduce  their  trucks  on  to  the  quay  to 
take  discharge,  or  that  the  railway  was  blocked.  But 
for  the  findings  of  the  learned  judge  I  should  have 
thought  there  was  an  obligation  on  the  defendants  to 
provide  the  trucks  and  have  them  ready,  and  that 
this  obligation  was  not  affected  by  the  fact  that  no 
time  was  fixed  by  contract  for  taking  delivery. 

BoMEB,  L.J. — ^The  first  question  we  have  to  consider 
is  as  to  the  meaning  of  the  not  uncommon  provision 
in  a  charter-party  as  to  the  ship  being  discharged 
"  with  all  despatch  as  customary."  I  think  it  is  now 
settled  that  such  a  provision  means  that  the  discharge 
shd[l  take  place  with  all  reasonable  despatch,  and 
that  in  considering  what  is  reasonable  you  must  have 
regard,  not  to  a  hypol^etical  state  of  diings  (that  is, 
to  what  would  be  reasonable  in  an  ordinary  state  of 
circumstances),  but  to  the  actual  state  of  things  at 
the  time  of  discharge,  and  in  particular  to  the 
custom  of  the  port  of  diacharse.  So  that  a  charterer 
1  is  not  liable  for  delay  if  he  has,  under  the  circum- 
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stanoes,  used  all  reasonable  diligenoe  in  procuring  the 
discharge,  and  in  considering    what   is  reasonable 
diligence  you  i^ust  have  regard  [inter  alia)  to  the 
appliances   for  discharge   customary    at    the  port. 
That  principle,  to  my  mind,  is  established  finally 
by  Poatlethwaite  v.    Frseland,      Before    that    case 
some   doubt   existed    on    the   subject,    chiefly    by 
reason     of     some    observations    which    had     been 
made    by    Bramwell  and  CJotton,  L.JJ.,  in  Wright 
V.    New    Zealand    Shipping    Co,,  and   which    had 
been    dissented    from    by    Lord    Herschell.      But 
that     the      principle      I     have     mentioned     was 
established  by  Po$tlethwaite  v,  Fredand  is,  I  think, 
clear  from  the  addresses  of  the  noble  lords  in  that 
case,  and  especially  from  the  observations  of  Lord 
Selbome  and  of  Lord  Blackburn,  and  in  particular 
the  remarks  of  Lord  Blackburn  as  to  the  distinction 
between  the  obligation  of  loading  and  the  obligation 
of  discharging  the  ship.    This  view  of  FosUethwaite  v, 
Fredand  has  been  generally  adopted,  as,  for  example, 
by  the  judges  who  decided  GastUgaJte  Steamship  Co,  v. 
Dempaey  in  the  Court  of  Appeal,  and  by  those  who 
decided  Wyllie  v.  Harrison,    I  think  we  ought  to 
foUow  Fostlethtoaite  v,  Fredand  in  this  case,  for  I  do 
not  think  this  case  can  be  distinguished  on  principle, 
haying  regard  to    Bigham,  J.'s,  findiogs   of    fact, 
which   appear'  to    me   to    be    supported    by    tiie 
evidence.     I  refer  in  particular  to  the  findings  at 
pp.  2,  6,  and  9  of  the  accompanying  type-written 
copy  of  his  judgment.    From   those   findings  it  is 
clear  that  by  the  custom  of  the  port  the  disduurge  of 
the  ship  could  only  be  into  wagons  to  be  supplied  by 
the  railway  companies  who  hf^  access  to  the  Cardiff 
docks,  and  further  that,  though  they  used  all  reason- 
able diligence,  the  charterers  could  not  get  wagons  to 
receive  the  discharge  according  to  the  custom,  so  that 
the  delay  was  not  caused  by  any  default  on  their 
part.     It  follows  from  the  above  view  of  the  law  as 
settled  by  the  House  of  Lords  and  of  the  facts  of  tins 
case  that  the  present  appeal  must,  in  my  opinion,  be 
dismissed.     But  before  parting  with  the  case  I  desire 
to  say   something  with  reference  to  an  ingenious 
arffuuient  of  Mr.  Joseph  Walton.    He  suggests  the 
following  view  with  regard  to  the  law  as  laid  down 
in    FosUethwaite    v.    Fredand:    that   though    the 
charterer  is  only  bound  to  use  reasonable  care  and 
diligence  in  effecting  the  actual  discharge  of  the  ship, 
he  is  still  absolutely  bound  to  have  ready  at  the 
moment  the  ship  arrives  in  port  ail  the  appliances  for 
discharge,    such    as    lighters,    that    can    be    used 
at  the  port,  and  all  the  men  necessary  to   effect 
the  discharge.    I  cannot  find  any  judgment  support- 
ing such  a  view  of  the  law,  or  drawing  a  distinc- 
tion between  the  duty    of    a   charterer  in  regard 
to  circumstances  up  to  the  time  the  discharge  b^;in8 
and  his  duty  in  respect  to  the  actual  discharge  after 
it  has  commenced.    It  does  not  appear  to  me  reason- 
able to  make  such  a  distinction.    To  use  an  example, 
I  cannot  see  on  principle  why  a  charterer  should  not 
be  liable  if  he  uses  reasonable  care  and  diligence  in 
keeping  his   men  to  work  after  the  disch^ge  has 
begun,  and  yet  should  be  liable  for  not  getting  his 
men  together  ready  for  discharge,  though  he  has  used 
all  reasonable  care  and  diligence  to  procure  them. 
Such   a  distinction  appears  to  me   an  imjustifiable 
refinement  on  the  law  as  laid  down  in  Fostlethtvaite  v. 
Fredandt  and  one  not  supported  by  any  observation  of 
any  of  the  noble  lords  who  decided  tiiat  case,  or  by 
any  clear  expression  of  opinion  of  any  judge  in  any 
other  case. 

Appeal  dismisud. 

Solicitors  for  the  plaintiffs,  Lowless  A  Co, 
Solicitors  for  the  defendants,  Ridddl,    Vaizey,  A 
Smith,  for  J,  L.  WheaOeyy  Cardiff. 
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From  Chan.  Div.  \ 

(Lord  Alverstone,  M.B.,  and  [ 

Bigby  and  Collins,  L.JJ.)     i 

In  re  Chbadlb. 
Bishop  v.  Holt,  (a.) 

Will —  Construction-— Bequeet — Ambiguity—  Admieei- 
bility  of  evidence— Selection  hy  legatee, 

A  testaJtrix  hequeaJthed  **  140  of  my  shares**  in  a 
brewery  company  to  a  legatee.  At  the  date  of  her  wiil 
and  death  the  testatrix  had  280  of  such  shares,  of  which 
forty  were  f My  paid  up  and  the  rest  partly  paid.  The 
legatee  claimed  the  right  to  select  and  to  take  the  forty 
fully  paid-up  shares  as  part  of  the  bequest.  Extrinsic 
evidence  was  tendered  to  show  thai  the  testatrix  intended 
the  bequest  to  be  satisfied  out  of  the  partly-paid  shares. 

Held,  thai  the  extrinsic  evidence  of  the  intention  of  the 
testatrix  was  not  admissible;  but  that,  the  wiU  itself 
manifested  an  intention  that  the  beqwsst  was  to4!ome  otU 
of  the  partly  paid  shares^  and  therefore  that  the  legatee 
had  no  right  ofsdeCtion* 

Tapley  v.  Bagleton,  28  W.  B.  239,  12  Ch.  D.  683, 
distinguished, 

Asten  V,  Asten,  [1894]  3  Ch,  260,  43  W.  B.  Dig. 
198,  followed. 

This  was  an  appeal  from  a  decision  of  Eekewibh* 
J. 

A  testatrix  who  died  in  November,  1898.  by  her  will 
dated  the  30th  of  October,  1897,  bequeathed  **  my 
140  shares  in  the  Crown  Brewery  Co.  of  Bury"  to 
her  trustees,  Ada  Letitaa  Holt  and  Charlotte  M.  B. 
Holt,  upon  trust  to  pay  the  income  thereof  to  the 
plaintiff  Mrs.  Bishop  for  her  life  and  after  her  death 
upon  trusts  in  favour  of  her  children,  and  if  she  died 
without  issue  in  trust  to  divide  the  same  between 
Ada  Letitia  Holt,  Charlotte  M.  B.  Holt,  and  their 
four  brothers  therein  named. 

The  testatrix  bequeathed  her  residue  upon  trusta  in 
favour  of  Ada  Letitia  Holt  and  Charlotte  M.  B. 
Holt. 

The  testatrix  at  the  date  of  her  will  and  also  at 
her  death  was  possessed  of  280  £5  shares  in  the 
Crown  Brewery.  Forty  of  these  were  fully  paid  up, 
the  rest  having  £2  10s.  per  share  paid  up  on  them. 

The  plaintiff  as  tenant  for  life  claimed  the  right  to 
select  the  140  shaiias  spedftcaUy  bequeathed  and  to 
take  the  40  fuUy  paid-up  shares  as  pt^  thereof. 

A  summons  was  taken  out  to  determine  the  question, 
and  on  the  hearing  before  Kekewich,  J.,  an  affidavit 
was  tendered  by  the  solicitor  who  prepared  the  will  to 
prove  that  the  testatrix  intended  to  bequeath  to 
the  plaintiff  140  partly-paid  shares. 

Kekewich,  J.,  held  that  the  affidavit  was  inadmissible 
and  that  the  plaintiff  had  the  right  to  select 

The  defenoants,  the  residuary  legatees,  appealed. 

SU  John  Gierke,  for  the  appeal. 

Eustace  Smith,  for  one  of  the  four  brothers  con- 
tingently entitled,  who  supported  the  appeal. 

Ingpen,  Q,C,,  for  the  plaintiff. 

The  following  cases  were  referred  to :  Doe  d,  Hisoocks 
V.  Hiscocks,  6  M.  &  W.  363;  Charter  v.  Charter, 
L.  B  7  H.  L.  364,  23  W.  B.  Dig.  84 ;  Asten  v. 
Asten,  [1894]  3  Ch.  260,  43  W.  B.  Dig.  198 ;  Jomuss 
V.  Chambers,  2  CoU.  436 ;  Millard  v.  Bailey,  14  W.  B. 
386,  L.  B.  1  Bq.  378;  Tapley  v.  Eagleton,  28  W.  B 
239,  12  Ch.  D.  683. 

(a.)  Beported  by  J.  I.  Stiblino,  Esq.,  Barrister- 
at-Law. 
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OOUBT  OF  ApPXAIn  IN  BE  ChXADLS.— BBO.  V.  JUBTIOBS  OF  WOBOBSTBBSHIBB.  GOVBT  OF  APPEAL. 


Lord  Alyebstovb,  M.£. — In  my  opinion  thia  is  not 
a  case  in  which  the  right  of  BeLeotion  arises.  It  is 
said  that  the  case  is  govemed  by  the  decision  of 
Jessel,  M.B.,  in  Tapley  ▼.  Eagleton.  In  that  case  a 
testator  bequeathed  to  trustees  **  all  those  my  lease- 
hold houses  situate  in"  various  streets,  indnding 
"  two  houses  in  Kmg-street/'  upon  trust  for  P.  for 
life,  und  after  his  death  to  form  part  of  the 
testator's  residuary  estate.  The  testator  had  three 
houses  in  King-street,  and  Jessel,  M.B.,  held 
that  two  of  the  houses  passed  under  the  gift, 
and  that  P.  was  entitled  to  select  which  two 
he  would  take.  The  learned  judge  said:  ''If 
the  testator  had  said  'Two  of  my  houses  in 
King-street^  the  result  would  have  been  the 
same."  But  I  think  the  distinction  whidi  was 
pointed  out  by  Bomer,  J.,  in  Asten  y.  Asten  is 
correct — ^namely,  that  "  In  all  these  cases  it  is,  of 
course,  essential  that  the  will  should  not  show  that 
the  testator  was  bequeathing  any  particular  one  of 
the  properties  to  the  legatee  who  desires  to  select,  for 
the  selection  by  the  testator  is  incompatible  with  the 
view  that  he  intended  the  legatee  to  sdect.  If  a  will 
shows  that  a  testator  intends  to  give  a  particular 
property  to  a  legatee,  and,  owing  to  the  testator 
haying  several  properties  answering  the  description  in 
the  will  of  the  particular  property  given  you  are 
unable  to  say,  either  from  the  will  itself  or  from 
extrinsic  evidence,  which  of  the  several  properties 
the  testator  referred  to,  then  on  principle  the 
gift  must  fail  for  uncertainty,  and  the  court 
camiot,  in  order  to  avoid  an  intestacy,  chauffe 
the  will,  or  construe  it  as  giving  to  the 
legatee  the  option  of  choosing  any  one  of  the 
properties."  And  the  learned  judge  added  that 
*'  Tapley  v.  EagUUm  does  not  throw  anv  doubt  on  this 
principle,  for  there  Sir  George  Jessel  construed  the 
gift  by  the  testator  of  'two  houses'  as  being 
equivalent  to  a  gift  of  '  two  of  my  houses.' "  So  far 
as  I  may  propem*  express  an  opinion  I  agree  in  the 
riew  of  Bbmer,  J.  In  that  case  there  was  no  means 
of  solving  the  doubt  to  which  of  the  properties  the 
testator  was  referring.  In  the  present  case  we  have 
been  pressed  to  admit  direct  evidence  of  the  intention 
of  the  testatrix  from  an  affidavit  made  by  the  solicitor 
who  prepared  her  will.  In  my  opinion  that  affidavit 
is  not  sdmissible.  As  a  general  rule  evidence  of 
intention  outside  the  will  cannot  be  received,  and  I 
think  this  is  not  one  of  the  exceptional  cases  in  which 
it  may  be  admitted.  But  I  think  that,  having  regard 
to  the  surroimding  circumstances,  the  intention  of  the 
testatrix,  as  manifested  by  her  will,  was  to  give  140 
of  the  shares  upon  which  only  £2  lOs.  per  share  had 
been  paid.  The  only  subject-matter  out  of  which 
140  shares  could  be  given  was  the  240  partly-paid 
shares,  and  it  would  not,  in  my  opinion,  be  right  to 
fulfil  the  bequest  partly  out  of  one  class  of  shares  and 
pertly  out  of  the  other.  Therefore,  in  my  opinion, 
the  trustees  should  take,  to  satisfy  the  bequest,  140 
of  the  240  shares  on  which  only  £2  lOs.  per  share 
has  been  paid. 

BiQBY,  L.  J.— I  agree.  I  am  dear  that  this  is  not 
a  case  in  which  extrinsic  evidence  of  intention  is 
admissible.  It  is  not  a  case  of  mere  equivocation — 
a  case  in  which  the  words  used  by  a  testator  turn  out 
to  be  equally  descriptive  of  two  distinct  subject- 
matters.  I  agree  with  the  Master  of  the  Bolls  that 
the  140  shares  must  be  taken  out  of  tiie  240  partly- 
paid  shares. 

Collins,  L.  J. — I  am  of  the  same  opinion. 

Solicitors,  B&wdiffea,  Bawle,  <fc  Co.,  for  H.  8.  Threl- 
faU,  Southport;  TJwmsom,  Brooks,  &  Danby,  for 
W.  4t  J.  Cooper,  Preston ;  Whitfield  &  HarrUm. 


From  Q.  B.  Div.  \ 

(A.  L.  Smith  and  Yaughan  [  July  25,  1900. 

Williams,  L.JJ.)  ) 

Bbq.  v.  Justices  of  Woboestesshibe.  (a.) 

Licensing  law — Appeal  to  quarter  sessions — Refusal  to 
renew  licence — Costs  of  licensing  justices — AleJ^mse 
Act,  1828  (9  Geo.  4,  c.  61),  s.  29. 

Where  licensing  justices  have  been  served  with  notice  of 
appeal  to  quarter  sessions  against  their  refusal  to  renew  a 
licence,  and  have  appeared  and  successfully  resisted  the 
appeal,  they  are  entitled,  under  section  29  of  the  Alehouse 
Act,  1828,  to  an  order  for  the  payment  to  them  by  the 
appellant  of  such  a  sum  as  shall,  in  the  opinion  of  the 
court  of  quarter  sessions,  indemnify  them  Orgainst  the 
costs  to  which  they  were  put  in  consequence  of  the  service 
upon  them  of  the  notice  of  appeal. 

Appeal  from  an  order  of  a  Divisional  Court  (Bidley 
and  Bigham,  JJ.)  discharging  a  rule  nisi  for  a 
mandamus. 

An  application  for  the  renewal  of  a  licence  for  the 
sale  of  intoxicating  liquors  at  a  house  known  as  the 
"  Lamp  Tavern  "  having  been  refused  at  the  general 
annual  licensing  meeting  for  the  City  of  Worcester, 
an  appeal  was  taken  to  the  quarter  sessions  for  the 
county  of  Worcester. 

The  licensing  jostioes  were  served  witii  notice  of 
appeal,  and  appeared  as  respondents  on  the  hearing 
at  quarter  sessions  and  contested  the  appeal. 

The  quarter  sessions  dismissed  the  appeal,  refusing, 
however,  the  application  of  the  licensing  justices  that 
the  appellant  should  pay  them  their  oosts  of  the 
appeal. 

The  licensing  justices  obtained  a  rule  niii  for  a 
mandamus  to  &e  quarter  sessions  commanding  them 
to  enter  continuances  and  hear  and  determine 
according  to  law  the  application  by  the  licensing 
justices  for  an  order  that  the  appellant  should  pay  to 
them  sudd  sum  by  way  of  costs  as  should  m  the 
opinion  of  the  court  of  quarter  sessions  be  sufficient 
to  indenmify  them  from  all  costs  and  charges  what- 
soever to  which  they  might  have  been  put  in  conse- 
quence of  their  having  been  served  with  the  notice  of 
appeal. 

The  Divisional  Court  discharged  the  rule,  holding 
on  the  facts  that  no  sufficient  demand  hal  been  madn 
by  the  licensing  justices  at  the  quarter  sessions  for  the 
costs. 

The  licensing  justices  appealed. 

The  Court  of  Appeal  came  to  the  conclusion  upon 
the  facts  that  a  sufficient  demand  had  been  made. 

A.  Lyttelton,  Q.O.,  and  B,  W.  Coventry,  for  the 
licensing  justices.— Under  section  29  of  the  Alehouse 
Act,  1828,  the  licensing  justices  are  entitled  to 
indemnity  costs  when  they  have  successfully  resisted 
an  appeal  at  quarter  sessions  The  dictum  of  A.  L. 
Smith,  L.J.,  in  Beg.  v.  Justices  of  London,  43  W.  B. 
387,  [1895]  1  Q.  B.  616,  is  not  law  now,  since  the 
decision  of  the  House  of  Lords  in  Boulter  v.  Justices 
of  Kent,  46  W.  B.  114,  [1897]  A.  C.  656. 

J,  A.  Foote,  Q.C.,  and  J.  B.  Matthews,  for  the 
licensee. — Section  27  of  the  Alehouse  Act,  1828,  gives 
the  quarter  sessions  a  discretion  as  to  the  costs  of  all 
appeals,  including  the  costs  of  licensing  justices. 
That  section  deals  with  the  party  and  party  costs  of 
an  appeal.  Section  29  deals  with  any  costs  arising 
from  the  service  of  the  notice  of  appeal  where  the 
justices  do  not  appear  upon  the  app^.  The  case  of 
Beg.  V.  Justices  of  London  is  still  law. 

Boskill,  for  the  Justices  of  Worcestershire. 

(a.)  Beported  by  W.  F.  Barby,  Esq.,  Barrister- 
at-Law. 
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OoxTBT  OF  Appeal.    Ik  be  Fuller  (a  Person  of  XJirsonirB  Mind  not  so  Found).    Court  of  Appeal. 


A.  L.  Smith,  L.J. — ^The  point  before  ns  is  a  short 
one.    The  licensing  joatioes  for  the  city  of  Worcester, 
sitting  at   the    general    annual  licensing   meeting, 
refosed  an  application  for  the  renev^al  of  a  licence. 
An  appeal  was  brought  to  quarter  sessions,  and  at 
the  hearing  of  the  appeal  the  refusal  was  confirmed. 
The  quarter  sessions,  upon  demand  being  made  by  the 
Hcensing  justices — who  had  been  serr^  with  notice 
of  the  appeal,  and  had  appeeired  at  quarter  sessions 
on  the  hearing —  for  an  order  for  their  indemnity 
costs  against  the  licensee,  refused  to  grant  the  applica- 
tion.   The  question  turns  upon  section  29  of  the  Ale- 
house Act,  1828,  That  is  the  material  section.   Sections 
27  and  29  both  deal  with  costs,  bat  they  each  deal  with 
different  sets  of  costs.    Section  29  says  that  in  every 
case  where  notice  of  appeal  against  the  judgment  of  any 
justice  in  or  concerning  the  execution  of  the  Act  shall 
have  been  given,  and  such  appeal  shall  have  been 
dismissed,  the  court  is  hereby  required  to   adjudge 
and  order  that  the  party  so  having  appealed,  or  given 
notice  of  his  intention  to  appeal,  shall  pay  to  the 
justice  to  whom  such  notice  shall  have  been  given 
such  sum  by  way  of  costs  as  shall  in  the  opinion  of 
such  court  be  sufficient  to  indemnify  such  justice  from 
all  costs  and    charges  whatsoever   to    whidii    such 
justice  may  have  been  put  in  consequence  of  his 
having  had  served  upon  him  notice  of  the  intention 
of  such  party  to  appeal.    In  my  opinion  that  section 
is  imperative  on  tiie  quarter  sessions  upon  the  event 
therein  specified  happening,  to  order  the  appellant 
to  pay  the  licensing  justices  indemnity  costs.    The 
quiurter  sessions  had  no  discretion  as  to  those  costs. 
The  appeal  must  be  allowed,  and  the  rule  for  a  man- 
dmMM  must  be  made  absolute* 

Vaughan  Willdlmb,  L.  J. — I  entirely  agree. 

A'ppeaX  allcfwed. 

Solicitors,  SmUea  &  Co.y  for  A,  B,  Halford, 
Worcester ;  Churchy  Benddl,  Todd,  <k  Co,,  for  Samud 
Southall,  Worcester ;  Clarke  &  BIutuUU,  for  B,  Owen 
SeacomCf  Worcester. 


(Lord  Alverstone,  M.E.,  and  j  t„,     „«  iq^^ 

Eigby  and  Collins,  L.JJ.)    )  ^"^^  ^3,  1900. 

In  re  Fuller  (a  Person  of  Unsound  Mind 
NOT  SO  Found),  (a.) 
Lunacy — Jv/riedictwn  of  master — Appointment  of  person 
to  exercise  power  of  appointing  new  trustees — Vesting 
order— Lunacy  Act,  1890  (63  <&  64  Vict,  c  5),  s.  116, 
sub-sections  1  (c),  2  ;  aa.  128,  129,  135— Lunacy  Act, 
1891  (54  <fc  66  Vict.  c.  66),  «.  27,  sub-section  1. 

A  master  in  Lunacy  has  Jurisdiction  under  the  Lunacy 
Act,  1891,  s,  27,  sub-section  1,  and  the  Lunacy  Aci, 
1890,  ss.  128,  129,  to  make  an  order  appointing  a  person 
to  exercise  a  power,  vested  in  a  person  of  unsound  mind 
not  found  lunatic  by  inquisition,  of  appointing  new 
trustees  and  to  vest  property  in  the  trustees  when  (appointed* 

This  was  a  summons  by  W.  F.  Wilson,  asking  that 
J.  H.  Strange  might  be  appointed  to  exercise  the 
power  vested  in  Charles  Fuller  (a  person  of 
unsound  mind  not  found  lunatic  by  inquisition) 
in  his  character  of  surviving  trustee  of  a 
settlement  dated  the  10th  of  December,  1888, 
to  appoint  two  new  trustees  thereof,  and  that 
an  Older  might  be  made  as  to  aU  the  trust 
property  in  pursuance  of  sections  128  and  129  of  the 
Lunacy  Act,  1890,  as  to  the  judge  might  seem  bene- 
fioial  and  expedient. 

The  persons  beneficially  entitled  under  the  trusts 

(a.)  Beported  by  Paul  Striokland,  Esq. ,  Barrister- 
At-Law. 


of  the  settlement  were  all  sui  juris  and  consented  to 
the  application. 

The  trust  funds  had  been  divided  amongst  the 
beneficiaries  with  the  exception  of  a  small  sum  of 
cash  and  a  freehold  house. 

Evidence  was  given  as  to  the  mental  condition  of 
Fuller. 

The  master  made  an  order  appointing  Strange  to 
exercise  the  power  of  appointing  new  trustees  of  the 
settlement,  and  directed  that  upon  the  appointment 
being  made  the  freehold  house  should  vest  in  the  new 
trustees.  But  as  there  was  some  doubt  as  to  his 
jurisdiction  to  make  the  vesting  order,  he  directed 
that  the  order  should  be  submitted  to.  one  of  the 
Loids  Justices  before  being  issued.  The  order  was 
submitted  to  Collins,  L.J^.,  and  was  by  him  referred 
to  the  court. 

Ashton  Cross,  for  the  beneficiaries,  referred  to  In  re 
ShoHridge,  43  W.  E.  257,  [1895]  1  Ch.  278. 

The  Lunacy  Act,  1890,  provides : 

Section  116.— (1)  The  powers  and  provisions  of  this 
part  of  this  Act  reliating  to  management  and  adminis- 
tration apply  (a)  to  lunatics  so  found  by  inquisition ; 
(5)  to  lunatics  not  so  found  by  inquisition  for  the 
protection  or  administration  of  whose  property  any 
order  has  been  made  before  the  commencement  of 
this  Act ;  (c)  to  every  person  lawfully  detained  as  a 
lunatic  tiiough  not  so  found  by  inquisition.  (2)  In 
the  case  of  any  of  the  above-mentioned  persons  not 
being  lunatics  so  found  by  inquisition,  such  of  the 
powers  of  this  Act  as  are  made  exercisable  by  the 
committee  of  the  estate  under  order  of  the  judge 
shall  be  exercised  by  such  person  in  such  manner, 
and  with  or  without  security,  as  the  judge  may 
direct,  and  any  such  order  may  confer  upon  the 
person  therein  named  authority  to  do  any  specified 
act  or  exercise  any  specified  power,  or  may  confer  a 
seneral  authority  to  exercise  on  behalf  of  the 
lunatic,  until  further  order,  all  or  any  of  suoh 
powerswithoutfurther  application  to  the  judge.  •  •  • 
(4)  The  powers  of  this  Act  relating  to  management 
and  administration  shall  be  exercisable  in  the  disore- 
tion  of  the  judge  for  the  maintenance  or  benefit  of  the 
lunatic,  or  of  him  and  his  family,  or  where  it  appears 
to  be  expedient  in  the  due  course  of  management  of 
the  property  of  the  lunatic 

Section  128.— Where  a  power  is  vested  in  a  lunatic 
in  the  character  of  trustee  or  guardian,  or  the  consent 
of  a  lunatic  to  the  exercise  of  a  power  is  neoessary  in 
the  like  character,  or  as  a  check  upon  the  undue 
exercise  of  the  power,  and  it  appears  to  the  judge  to 
be  expedient  that  the  power  should  be  exercised  or 
the  consent  given,  the  committee  of  the  estate,  in  the 
name  and  on  behalf  of  the  lunatic,  under  an  order  of 
the  judge  made  upon  the  application  of  any  person 
interested,  may  exercise  the  power  or  give  the  consent 
in  such  manner  as  the  order  directs. 

Section  129. — Where  under  this  Act  the  committee 
of  the  estate,  under  order  of  the  judge,  exercises,  in 
the  name  and  on  behalf  of  the  lunatic,  a  power  of 
appointing  new  trustees  vested  in  the  lunatic,  the 
person  or  persons  who  shall,  after  and  in  consequence 
of  the  exercise  of  the  power,  be  the  trustee  or  trustees 
shall  have  all  the  same  rights  and  powers  as  he  or 
they  would  have  had  if  the  order  had  been  made  by 
the  High  Court ;  and  the  judge  may  in  any  such  case, 
where  it  seems  to  him  to  be  for  the  lunatic's  benefit 
and  also  expedient,  mske  any  order  respecting  the 
property  subject  to  the  trust  which  might  have  been 
made  in  the  same  case  under  the  Trustee  Act,  1850, 
or  any  Act  amending  the  same,  on  the  appointment 
thereunder  of  a  new  trustee  or  new  trustees. 

[The  group  of  sections  116  to  130,  both  indosiTe, 
is  headed  ''  Management  and  Administration.*'] 
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Chamberlain's  Whasf  (Limited)  v.  Smith. 


CoxTBT  OF  Appeal. 


Section  13d.— (1)  When  a  lunatic  is  solely  or  jointly 
seised  or  possessed  of  any  land  upon  trust  or  by  way 
of  mortgage,  the  judge  in  Lunacy  may  by  order  vest 
8Uoh  land  in  such  person  or  persons  for  such  estate, 
and  in  such  manner,  as  he  directs.  (2)  When  a 
lunatic  is  solely  or  joiutiy  entitled  to  a  contingent 
right  in  any  land  upon  trust  or  by  way  of  mortgage, 
the  judge  may  by  order  release  such  hereditaments 
from  the  contingent  right,  and  dispose  of  the  same 
to  such  person  or  persons  as  the  judge  directs. 
(3)  An  order  under  sub-sections  1  and  2  shall  have 
the  same  effect  as  if  the  trustee  or  mortgagee  had 
been  sane,  and  had  executed  a  deed  conveyiog  the 
lands  for  the  estate  named  in  the  order,  or  releasing 
or  disposing  of  the  contingent  right. 

[The  group  of  sections  130  to  143,  both  inclusive, 
is  headed  ••  Vesting  Orders."] 

The  Lnnaoy  Act,  1891,  provides : 

Section  27.— (1)  Subject  to  rules  in  Lunacy  the 
jurisdiction  of  the  judge  in  Lunacy  as  regards  admini- 
stration and  management  may  be  exercised  by  the 
masters,  and  every  order  of  a  master  in  that  behalf 
shall  take  effect  unless  annulled  or  varied  by  the 
judge  in  Lunacy. 

Lord  Alyerstoke,  M.B. — It  was  quite  proper, 
having  regard  to  the  difficulties  which  have  been 
pointed  out  to  us,  that  the  matter  should  be  considered 
as  a  question  of  priociple.  I  think  the  master  had 
jurisdiction  to  make  the  vesting  order.  [His  lordship 
referred  to  sub-section  1  (c)  and  sub-section  2  of 
section  116  of  the  Lunacy  Act,  1890,  and  continued :] 
There  can  be  no  doubt  that  under  the  provisions  of 
sections  128  and  129,  if  new  trustees  had  been 
ap{>ointed,  the  judge  in  Lunacy  could  have  made  such 
an  order  as  to  the  trust  estate  as  might  have  been 
made  in  the  same  case  by  the  High  Court  under  the 
Trustee  Act,  1850,  or  any  Act  amending  the  same, 
upon  the  appointment  thereunder  of  new  trustees  of 
the  settiement.  Then  section  27,  sub-section  1,  of  the 
Lunacy  Act,  1891,  enables  the  master  to  exercise  the 
jurisdiction  of  the  judge  in  Lunacy  **  as  regards 
administration  and  management."  It  cannot,  I  think, 
he  seriously  doubted  that  section  129  of  the  Act  of 
1890  is  included  in  the  provisions  of  that  Act  as  to 
"  administration  and  management,"  and  if  so,  section 
27,  sub-section  1,  gives  express  power  to  the  master 
to  exercise  the  power  conferred  by  section  129.  I  felt 
at  first  pressed  by  the  fact  that  what  I  may  call  the 
analogous  i>ower  conferred  by  section  135  can  be 
exercised  only  by  the  judge.  That  is  to  say,  it  has 
not  been  transferred  to  the  master  by  section  27, 
sub-section  1,  which  transfers  to  him  only  the  juris- 
diction *'  as  regards  administration  and  management." 
But  it  may  well  have  been  thought  by  the  Legislature 
that  the  limited  powers  which  form  part  of  the  pro- 
visions for  "administration  and  management"  could 
properly  be  conferred  on  the  master  as  well  as  on  the 
judge.  It  is  clear,  as  it  appears  to  me,  that  there  are 
many  cases  to  which  section  135  would  apply  which 
do  not  come  within  section  129.  In  my  opinion, 
having  regard  to  section  27,  sub*  section  1,  the  master 
had  jurisdiction  to  make  such  a  vesting  order.  By 
so  holding  we  shall  save  the  parties  from  the  necessity 
of  incurring  a  double  set  of  costs ;  and,  on  the  other 
hand,  I  can  see  no  reason  why,  having  regard  to  the 
provisions  of  the  Acts,  the  master  should  not  have 
power  to  make  the  order. 

BiQBT,  L. J. — I  am  of  the  same  opinion.  After  a 
careful  consideration  of  the  language  of  the  different 
sections,  I  think  the  master  had  power  to  make  the 
order. 

Collins,  L.  J. — I  am  of  the  same  opinion. 

Solicitor,  C.  M.  Trevor. 


July  18, 1900. 


From  Chan.  Div.  "i 

(Lord  Alverstone,  M.B.,  and  [ 

Itigby  and  Collins,  L.J  J.)    ) 

Chamberlain's  Whabf  (Limited)  v.  Smith,  (a.) 

Trade  union — Aasociatum — Agreement  in  restraint  of 
trade  —  Expulsion  of  member  —  Directly  enforcing 
agreement  between  members— Jurisdiction  of  court — 
Trade  Union  Act,  1871  (34  &  35  Vict.  c.  81),  «.  4  (1) 
—Trade  Union  Act,  1876  (39  &  40  Vict.  c.  22),  «.  16. 

An  association  established  to  give  facilities  to  trade 
which  by  its  rules  provides  that  its  members  shall  charge 
specified  rates,  subject  only  to  a  discount  fixed  by  the 
rules,  is  a  combination  for  imposing  restrictive  conditions 
on  the  conduct  of  a  trade,  and  is  therefore  a  trade  union 
according  to  the  definition  in  section  16  of  the  Trade 
Union  Act,  1876. 

An  action  by  a  member  of  such  an  association  to 
restrain  the  committee  from  expelling  him  from  the 
association  is  an  action  for  **  directly  enforcing "  the 
agreement  between  the  members  of  a  trade  union,  and 
consequently  cannot  be  entertained  by  the  court  by  reason 
of  the  Trade  Union  Act,  1871,  s.  4  (1). 

This  was  an  appeal  from  Kekewich,  J. 

The  defendants  were  members  of  the  committee 
of  an  association  called  the  Tea  Clearing  House. 

The  objects  of  tiie  Tea  Clearing  House  were : 

*'  (1)  To  give  facilities  to  the  wholesale  trade  in  tea 
for  the  lodgment  and  transmission  of  warrants, 
delivery  orders,  carding,  cording,  and  other  orders  to 
the  various  docks  and  warehouses  from  a  central 
office. 

*'  (2)  To  provide  a  central  clearing  house  or  office 
where  all  such  warrants  and  orders  may  be  lodged 
instead  of  at  the  various  docks  and  warehouses,  and 
further,  to  provide  facilities  for  the  return  of  warrants 
and  other  documents  to  the  trade,  and  generally  to 
avoid  the  necessity  of  the  personal  attendance  of  the 
trade  clerks  and  others  at  the  offices  of  the  various 
docks,  warehouses,  wharves,  &c. 

'*(3)  To  insure  frequent  and  rapid  transmission  of 
documents  thus  lodged  or  returned,  and  to  pro- 
vide and  afford  facilities  for  answering  inquiries,  and 
giving  information  relative  to  the  storage,  working, 
or  deSvery  of  tea. " 

Bule  1  provided,  among  other  things,  that  every 
member  of  the  clearing  house  should  pay  an  annual 
subscription  of  £20. 

Bule  2  provided  that  the  affiairs  of  the  clearing 
house  should  be  conducted  by  a  committee  of  manage- 
ment, which  committee  had,  by  rule  5,  power  from 
time  to  time  to  make  such  bye-laws  as  they  might 
think  fit  not  inconsistent  with  the  rules  for  tiie  time 
being  of  the  clearing  house  and  also  to  resdnd  and 
vary  the  same. 

Bule  10,  after  providing  how  expenses  not  covered 
by  the  annual  subscriptions  were  to  be  borne,  con- 
tinued: **  Any  surplus  shall  be,  in  the  discretion  of 
the  committee,  either  divided  among  all  the  members 
,  or  may  be  retained  and  invested  in  such 
maimer  as  they  may  think  fit." 

Bules  11,  14,  and  15,  which  were  the  most 
important  rules  in  connection  with  the  present  case, 
were  as  follows : 

*'  (11)  Every  member  shall  charge  on  teas  by  ships 
reporting  on  or  after  the  1st  day  of  July,  1888,  and 
on  new  season's  China  tea  arriving  before  that  date, 
the  respective  rates,  charges,  and  rents,  and  adhere  to 
the  terms  and  conditions  specified  in  the  schedule 
to  these  rules,  and  shall  not  be  at  liberty  to  depart 
therefrom   in    any  way,    subject  to  the    following 

(a.)  Beported  by  J.  I.  Stirlino,  Esq.,  Barrister- 
>     at-Law. 
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allowance,  viz. :  a  diBcoant  not  exoeeding  ten  per 
cent,  may  be  allowed  on  the  said  rates,  charges, 
and  rents,  or  any  of  them,  being  importers' 
charges.  No  other  discount,  no  money  gratuities, 
and  no  advantages,  direct  or  indirect,  shall  be  offered 
or  allowed  by  any  member,  or  his  agents  or  employees, 
to  any  merchant,  broker,  employee,  agent,  or  other 
person  in  connection  with  any  matter  or  thing  in 
anywise  relating  to  the  Tea  Clearing  House  agree- 
ment ;  but  any  member  shall  be  at  liberty  to  allow 
any  difference  in  premiums  on  insurance  of  teas  ware- 
housed or  deposited  with  him  beyond  3s.  6d.  per  cent, 
per  annum  paid  for  the  same  goods  if  on  an  annual 
policy,  or  a  proportionate  difference  according  to 
tariff  rates  if  on  a  short  time  policy.  All  payments 
under  the  duties  head  to  be  notified  to  the  committee 
and  entered  in  a  book  kept  for  the  purpose,  which 
shall  be  open  at  all  times  to  the  members." 

*'(14)  No  subscribers  shall  be  entitled  to  ware- 
house or  deposit  tea  with,  or  employ  in  connection 
with  tea,  any  dock  company  or  tea  warehouse  keeper 
who  is  not  a  member  of  the  clearing  house,  or  to 
purchase  or  sample  any  tea  from  the  warehouse  of 
any  non-member." 

**  (15)  Any  member  or  subscriber  breaking  or 
failing  to  observe  any  of  the  rules  or  bye-laws  of  the 
clearing  house  for  the  time  being  in  force,  shall  be  liable 
to  expulsion  from  the  clearing  house  by  resolution  of 
committee.  An  expelled  member  or  subscriber  may 
be  readmitted  on  such  terms  as  may  be  determined  by 
the  committee." 

On  the  26th  of  June  the  defendants  passed  a  resolu- 
tion purporting  to  expd  the  plaintiffs  from  member- 
ship of  the  association. 

The  plaintiff^  brought  the  present  action,  claiming 
an  injunction  to  restrain  the  defendants  from  acting 
on  this  resolution  on  the  ground  that  the  resolution 
was  passed  before  they  had  a  fair  opportunity  of  being 
heard. 

On  the  interlocutory  application  Kekewioh,  J., 
adopted  the  plaintiffs*  view,  and  granted  an  interim 
iDJunclioi). 

The  defendants  appealed. 

Warrington,  <?.(7.,  and  O.  James,  for  the  defendants. 
— ^This  association  is  a  trade  union  within  section  16 
of  the  Trade  Union  Amendment  Act,  1876.  Section 
4  (1),  therefore,  of  the  Trade  Union  Act,  1874,  pre- 
vents the  court  from  interfering  to  enforce  this  agree- 
ment, as  it  is  an  agreement  between  members  of  a 
trade  union  as  such.  The  agreement  is  not  illegal, 
but  it  is  one  which  cannot  be  enforced  by  the  court  as 
between  the  members  of  the  association:  Hilton  v. 
Eckerslty,  6  E.  &  B.  47,  3  W.  R.  Dig.  176;  Mogul 
Steamship  Co,  v.  McGregor,  40  W.  R.  337,  [1892]  A.  C. 
25.  Further,  the  plaintiffs  will  not  be  deprived  of  any 
property,  and  consequently  the  court  has  no  jurisdic- 
tion to  interfere :  Righy  v.  Connol,  28  W.  R.  650,  14 
Oh.  D.  482.  As  to  the  merits  of  the  case,  the  plain- 
tiffiB  had  quite  sufficient  notice  of  what  was  gomg  to 
be  done* 

Benshaw,  Q.C.,  and  Stewart  Smith,  contra. — On  the 
facts  the  plaintiffs  had  not  sufficient  information 
either  of  the  charge  made  against  them  or  of  the  day 
on  which  it  was  to  be  heard:  Fisher  v.  Keane,  11 
Oh.  D.  353,  27  W.  R.  Dig.  32.  As  to  the  question  of 
illegality,  there  is  nothing  at  all  illegal  in  the  objects 
of  the  association,  whidi  in  no  way  constitute  an 
agreement  in  restraint  of  trade,  and  the  rules  are 
mere  machinery  for  carrying  out  those  objects.  Even 
if  some  of  the  rules  are  illegal,  others  are  legal,  and 
are  consequently  enforceable.  Further,  the  plaintiffSs 
are  not  within  section  4  (1)  of  the  Act  of  1874,  as 
this  action  is  not  to  enforce  the  agreement  at  all,  but 


only  to  restrain  the  committee  from  acting  on  a  reaola- 
tion  which  ought  not  to  have  been  passed. 

They  referred  to  Collins  v.  Locke,  28  W.  R.  189,  4 
App.  Gas.  674 ;  Bighy  v.  Connol ;  Swain  v.  Wilson, 
38  W.  R.  261,  24  Q.  B.  D.  252. 

C,  James  replied. 

Lord  Alvbbbtonb,  M.R. — The  main  question  raised 
by  this  appeal  is  one  of  considerable  importance — 
namely,  whether  or  not  the  action  which  the  plaintiflFrt 
have  brought  against  the  committee  of  the  association 
can  properly  be  maintained,   having  regard  to  the 
Trade  Union  Acts.  I  will  first  consider  what  thenature 
of  the  association  is.   We  are  not  bound  by  either  the 
preliminary  statement  of  its  objects  or  by  the  rules 
taken  separately  ;  we  must  look  at  the  two  together  in 
order  to  see  what  is  its    real    object    and   scope. 
Apart  from  formal  matters  such  as  notices,  the  amount 
of  the  subscriptions  of  members  and  the  management 
of    the    business,    the    substantial    essence    of   the 
association  seems  to  be  the  arrangement  contained 
in  rule  11,  whereby  all  the  members  agree  to  charge 
in  respect  of  certain  services  not  less  than  a  specified 
tariff,  with  a  maximum  discount  of  10  per  cent. 
And  in  order  to  ensure  that  there  should   be  no 
evasion  of  that  contract  or  bargain  there  is  a  provuion 
in  rule  11:    "No  other  discount,  no  money  gratuitiea* 
and  no  advantages,  direct  or  indirect,  shall  be  offered 
or  allowed  by  any  member  to  any  merchant,  broker, 
or  other  person  in  connection  with  any  matter  or 
thing  in  anywise  relating  to  the  Tea  Clearing  House 
agreement." 

Another  important  provision  is  made  by  rule  14 
[His  lordship  read  the  rule],  and  then  comes  rule  15, 
with  reference  to  which  the  present  question 
actually  arises,  that  any  member  or  subscriber 
breaking  or  failing  to  observe  any  of  the  rules 
shall  be  liable  to  expulsion  by  resolution  of  the 
committee. 

The  question  for  our  determioation  is,  whether  this 
agreement  is  one  in  respect  of  which  the  jorisdiotion 
of  the  oourc  is  limited  by  the  Trade  Uoion  Acts,  and 
whether  the  plamtiffs  in  the  proceedings  which  they 
have  tftken  are  asking  the  court  to  do  that  which  the 
Trade  Union  Acts  liave  said  the  court  shall  not 
entertain.  We  must  look  at  the  language  of  the  two 
Acts  and  consider  whether .  this  action  ii  one  which 
the  court  can  properly  entertain.  For  many 
purposes  trade  unions  are  now  perfectly  lawful  associa- 
tions, and  by  the  Act  cf  1871  the  objections  which 
could  formerly  be  taken  to  them  have  been 
limited.  [E[is  lordship  reeid  section  3  of  the  Act  of 
1871,  and  continued :] 

Then  we  come  to  section  4,  whioh  deals  specifically 
with  tbis  matter— namely,  how  far  the  court  shall 
interfere  to  enforce  such  a  class  of  agreements.  For 
this  purpose  the  agreement  in  the  present  case  is 
aptly  described  by  section  4,  sub-section  1 :  "  Any 
agreement  between  members  of  a  trade  union  as 
sach,  concerning  the  conditions  on  which  any 
members  for  the  time  being  of  such  trade  union 
shall  or  shall  not  sell  their  goods,  transact 
business,  employ,  or  be  employed."  And  possibly 
sub-section  3  also  applies :  "  Any  agreement  for  the 
application  of  the  funds  of  a  trade  union,"  though  in 
my  opinion  that  sub-section  does  not  directly  bear 
upon  the  point  I  am  now  considering.  There  might 
possibly  have  been  some  4oubt  whether  a  society 
which  imposed  conditions  with  regard  to  the  transac- 
tion of  business  was  a  trade  union,  and  this  doubt  led 
to  the  passing  of  the  Act  of  1876,  whioh  by  section  16 
further  defines  a  trade  union.  [His  lordship  read 
section  16,  and  continued :] 

I  was  at  first  troubled  by  the  point  that  this  action, 
brought  to  restrain  the  committee  from  expelling  the 
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plaiDtiffii  from  the  assodation,  is  not  a  prooeedinff 
inatitated  with  the  object  of  "direotly  enforcing*^ 
the  a^eement  between  the  members.  Bat  oa  coo- 
sideration  I  think  it  is.  The  charge  made  against  the 
plaintiifii  was  that  they  had  offered  a  financial 
advantage  to  someone  in  contravention  of  the 
provisions  of  role  11.  The  decision  of  Kekewich,  J., 
is  in  effect  an  order  of  the  court  that  the  plaintiffs 
shall  remain  members  for  the  purposes  of  those 
mutual  obligations  which  rest  on  the  members 
so  long  as  they  are  members.  It  is  said  that 
a  member  can  voluntarily  retire  at  any  time.  But 
it  is  as  members  that  the  plaintiffs  invoice  the  juris- 
diction of  the  court  in  order  to  restrain  the  action  of 
the  committee.  In  other  words,  the  plaintiffs  claim 
the  aid  of  the  court  in  order  to  maintain  their  position 
as  being  entided  to  rights  in  the  character  of 
members  of  the  association.  Looking  at  the  substance 
of  the  matter,  I  think  this  action  is  a  proceeding 
''instituted  with  the  object  of  directly  enforcing" 
the  agreement  contained  and  embodied  in  the  rules  of 
the  association.  And  in  my  opinion  we  could  not 
come  to  any  other  conclusion  without,  I  will  not  say 
overruling,  but  to  a  great  extent  limiting  the  decision 
of  Jessel,  Dtl.B.,  in  Bigby  v.  ConnoL  Undoubtedly  one 
part  of  the  claim  made  by  the  plaintiff  in  that  case 
was  to  remain  a  member  of  a  trade  union,  not  to  be 
turned  out  of  it,  he  being  entitled  as  a  member  to  the 
benefits  of  the  association,  and  Jessel,  M.B..  expressly 
decided  that  those  sections  of  the  Act  of  1871  to 
which  I  have  referred  were  a  bar  to  the  proceedings, 
on  the  ground  that  the  action  was  brought  directly  to 
enforce  an  agreement  between  members  of  a  trade 
union  for  the  application  of  its  funds  "  to  provide 
benefits  to  members."  It  is  true  that  in  that  case  the 
question  arose  imder  sub-section  3  of  section  4  of  the 
Act  of  1871 ,  but,  if  I  am  right  in  my  view  of  the  essence 
of  this  agreement,  I  think  the  same  principle  applies  to 
a  proceeding  to  enforce  the  terms  of  an  agreement 
which  falls  within  sub-section  1  of  section  4.  Swaine 
V.  Wilson  certainly  does  not  purport  to  decide  any- 
thing contrary  to  Bigby  v.  Connol,  which  indeed  was 
recognised  by  Lindley,  L. J.,  as  a  case  in  which  the 
action  could  not  be  maintained  unless  it  could  be 
maintained  independently  of  section  3  of  the  Act  of 
1871,  and  the  learned  judge  proceeded  to  point  out  that 
io  Swaine  v.  Wilson  the  rights  of  the  plaintiff  depended 
on  rules,  the  main  objects  of  which  were  quite  outside 
the  Trade  Union  Act,  and  were  in  no  way  touched  by 
its  enactments,  and  that  the  fact  that  some  of  the  rules 
might  be  open  to  objection  under  the  Act  did  not 
ami  the  main  objects  and  scope  of  the  association 
the  benefit  of  which  the  plaintiff  was  seeking  to 
obtain. 

I  come  therefore  to  the  conclusion  that,  whether 
the  agreement  between  the  members  of  this  associa- 
tion is  or  is  not  open  to  objection  (although  in  my 
▼iew  it  is^  not  for  all  purposes  void),  it  is  an  agree- 
ment which  the  court  has  no  power  to  enforce. 
Consequently  the  chief  objection  which  has  been 
taken  to  the  plaintiffs'  proceedings  must  succeed. 

I  do  not  propose  to  deal  with  the  other  points 
which  have  been  taken,  because  the  first  objection 
goes  to  the  root  of  the  whole  of  these  proceedings, 
this  being  one  of  the  matters  in  which  the  court 
oannot  properly  exercise  jurisdiction. 

The  oDJection  with  which  I  have  dealt  is  fatal  to 
the  proceedings,  and  the  action  ought  not  to  be 
allowed  to  go  on. 

BiOBY,  L  J. — As  regards  the  interpretation  of  the 
Trade  Union  Acts,  I  agree  with  what  the  Master  of 
the  Bolls  has  said,  and  this,  I  think,  closes  all  further 
discussion  on  the  case.  The  court  can  no  more  enter 
upon  any  discussion  with  regard  to  the  proceedings  of 


this  association  than  it  could  if  the  society  were 
totally  illegal  I  do  not  say  it  is,  but  the  Act 
prevents  the  oourt  from  interfering  to  enforce  certain 
agreements  connected  with  societies  of  this  kind. 

Now,  what  the  plaintiffs  really  want  is  this.  They 
say  that,  purporting  to  act  under  certain  rules  of  the 
association  which  are  no  doubt  illegal,  the  committee 
have  passed  a  resolution  turning  them  out  of  the 
association.  They  desire  to  be  restored  to  their 
membership,  and  for  that  purpose  to  discuss  the  rules, 
on  the  footmg  of  which  the  committee  acted,  and  they 
ask  the  court  to  decide  this  point.  The  court  has  no 
jurisdiction  to  entertain  the  case,  and  the  application 
ought  to  have  been  dismissed. 

The  other  points  which  have  been  raised  need  not 
be  discussed,  because  the  court  cannot  look  into  them. 
No  injunction  should  have  been  granted,  and  I  do 
not  see  what  possible  object  there  can  be  in  continuing 
the  action. 

Collins,  L.J. — I  am  of  the  same  opinion.  When 
the  rules  of  the  association  are  read  as  a  whole, 
having  regard  not  only  to  the  initial  statement  of  the 
objects,  but  also  to  the  machinery  by  which  those 
objects  are  to  be  carried  out,  it  is  perfeotiy  clear  that 
it  comes  within  the  definition  of  a  trade  union  con- 
tained in  section  16  of  the  Act  of  1876— namely, 
'*  Any  combination,  whether  temporary  or  permanent, 
.  .  .  for  imposing  restrictive  conditions  on  the 
conduct  of  any  trade  or  business.*'  Bule  11  redly 
defines  the  true  object  of  the  society,  and  in  my 
judgment  that  object  clearly  falls  within  the  definition 
which  I  have  just  read.  That  being  so,  we  are  at 
once  confronted  with  the  prohibition  of  the  Trade 
Union  Act,  1871.  Without  differing  in  any  way  from 
what  has  been  said  by  my  learned  brethren,  I  think 
that  the  present  ca^e  comes  in  terms  within  the 
decision  in  Biyhy  v.  Oonnol,  Bule  10  provides  that 
''Any  surplus  shall  be,  in  the  discretion  of  the  com- 
mittee, either  divided  among  all  the  members  in  like 
proportions  or  may  be  retained  and  invested  in 
such  manner  as  they  may  think  fit."  A  member 
who  has  been  expelled  from  the  society,  and  who 
daims  to  be  restored  to  his  membership,  does, 
I  think,  claim  a  benefit  from  the  funds  of 
the  association,  and  comes  within  these  very 
words  of  Jessel,  M.B. :  "I  am  satisfied  that  the 
agreement  contained  in  the  rules  is  an  agreement  to 
provide  benefits  for  members,  and  that,  if  I  decide  in 
favour  of  the  plaintiff,  I  directly  enforce  that  agree- 
ment, because  I  declare  him  entltied  to  participate  in 
the  property  of  the  union,  and  the  only  property  they 
have  U  tiieir  subscriptions  and  fines,  and  I  restrain 
the  society  from  preventing  that  participation."  It 
seems  to  me  that  the  facts  of  the  present  case  bring 
it  within  those  words,  and  that  the  plaintiffs'  claim  is 
clearly  one  of  those  which  this  court  cannot  enforce. 
I  agrep,  therefore,  that  the  appeal  must  be  allowed. 

Solicitors,  Druees  &  AUUe;  BoUit  &  Sons. 


Oct.  26. 


WfA  <Soutt  Of  Swtiu. 

Q.  B.  Div.  I 

(Lawrance  and  Kennedy,  JJ.)  J 

BXTLLOGK  V.  BBEVE.  (a.) 

Metropolis  —  Management  Acts  —  Sewer  —  Drain  — 
Nuisance — Drainage  of  group  of  houses  hy  combined 
operation — Order  of  Commissioners  of  Sewers — De- 
parture from  plan  authorized — Increased  burden  on 

(a.)  Beported  by  0.  G.  Wilbbaham,  Esq.,  Barrister- 
at>Law. 
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pipe — Metropolis  Local  Management  Act,  1855  {IS  d: 
19  Vict,  c.  120),  8.  260  ^Metropolis  Local  Manage- 
ment Acts  Amendment  Act,  1862  (25  &  26  Vict, 
c.  102),  s.  112. 

In  1855  an  order  of  the  Metropolitan  Commissioners 
of  Sewers  was  obtained  for  draining  fov/r  houses  in  t?ie 
metropolis  by  a  combined  operation.  The  work  was 
carried  out  before  the  1st  of  January,  1856,  but  not  in 
accordance  with  the  plan  authorized  by  the  commissioners. 
From  the  group  of  four  houses  one  was  left  out,  and  two 
others  were  added.  A  nuisance  having  arisen  in  regard 
to  the  pipe  draining  the  group,  and  the  owner  of  the 
houses  having  been  required  to  abate  the  nuisance. 

Held,  that  the  departure  from  the  plan  authorized  was 
matericU,  and,  there  being  no  evidence  that  such  departure 
was  sanctioned  by  the  commissioners,  the  pipe  was  not  a 
drain  but  a  sewer,  and  that  therefore  the  owner  wets  not 
liable  to  abate  the  nuisance. 

Case  stated  by  a  metropolitan  police  magistrate. 

A  complaint  was  made  before  the  magistrate  by 
the  appellant,  a  sanitary  inspector,  against  the 
respondent  charging  him  that  on  the  3^  of  May, 
19(X),  a  nuisance  existed  at  the  premises.  No.  67, 
Arcadia-street,  Poplar,  of  which  he  was  the  owner — to 
wit,  the  drain  was  defective  and  the  said  nuisance 
was  caused  by  the  respondent's  act,  default,  or 
sufferance  in  contravention  of  the  Public  Health 
(London)  Act,  1891. 

It  was  proved  to  the  satisfaction  of  the  learned 
magistrate  that  owing  to  the  defective  condition  of 
a  pipe  passing  imder  67,  Arcadia-street  a  nuisance 
did  exist  at  the  said  premises ;  that  the  pipe  was  used 
for  the  drainage  of  more  than  one  building  and 
premises  not  within  the  same  curtilage;  and  that 
if  the  pipe  had  been  in  law  a  drain  the  nuisance  arose 
from  itte  default  and  sufferance  of  the  respondent. 
It  was  contended  on  behalf  of  the  appelant  that  the 

Eipe  was  a  drain  for  draining  a  group  or  block  of 
ouses  by  a  combined  operation  and  laid  before  the  Ist 
of  January,  1856,  pursuant  to  the  order  or  direction  or 
with  the  sanction  or  approval  of  the  Metropolitan  Com- 
missioners of  Sewers  within  the  meaning  of  section 
250  of  the  Metropolis  Management  Act,  1855,  as 
amended  by  section  112  of  the  Metropolis  Manage- 
ment Act,  1862.  The  respondent  contended  that  the 
existing  drainage  had  not  been  laid  or  constructed 
pursuant  to  the  order  of  the  commissioners  and  with 
their  sanction  or  approval,  and  that  the  pipe  was  a 
sewer. 

Upon  this  point  the  following  facts  were  taken  to 
be  proved  or  admitted :  On  the  18th  of  July,  1855, 
a  plan  showing  the  proposed  mode  of  draining  the 
estate  of  which  67,  Arcadia-street  was  a  part 
was  forwarded  to  the  Commissioners  of  Sewers, 
and  on  the  23rd  of  August,  1855,  a  formal  application 
was  made  to  the  commissioners  for  the  sanctioning  of 
the  plan  of  combined  drainage.  The  plan  showed 
that  the  houses  63,  65,  67,  and  69,  Arcadia-street 
(then  known  as  Sydney-street)  were  grouped  together 
for  the  purposes  of  drainage,  and  were  drained  by  a 
nine-inch  pipe  drain  which,  having  passed  along  the 
backs  of  the  houses  Nos.  63,  65,  and  67,  passed  under 
No.  69  into  a  twelve-inch  pipe  sewer  in  Arcadia  (or 
Sydney)  street.  The  plan  provided  for  the  drainage 
of  269  other  houses.  The  houses  were  for  the  most 
part  grouped  for  the  purpose  of  drainage  in  fours, 
but  in  some  cases  five  houses  were  drained  by  one 
nine-inch  pipe  drain.  On  the  16th  of  October,  1856, 
the  commissioners  ordered  and  directed  that  the 
combined  drainage  of  the  houses  shown  upon  the 
plan  and  referred  to  in  the  application  should  be 
carried  out,  and  the  combined  system  of  drainage 
existing  upon  the  premises  in  question  on  the  3rd  of 


May,  1900,  was  laid  out  and  constructed  before  the 
1st  of  January,  1856. 

The  existing  system  of  drainage  differed  from  that 
ordered  and  directed  by  the  conmiissioners  inasmuch 
as  Nos.  59,  61,  63,  65,  and  67  were  grouped  for  the 
purpose  of  drainage  instead  of  Nos.  63,  65, 67  and  69, 
and  the  nine-inch  pipe  drain  passed  under  No.  67 
instead  of  No.  69.  There  was  no  evidence  to  show 
that  the  departure  from  the  plan  were  sanctioned  or 
approved  by  the  commissioners. 

The  learned  magistrate  was  of  opinion  that,  as  the 
original  combination  had  not  been  adhered  to,  but 
altered,  the  pipe  under  No.  67  as  laid,  not  having  be«a 
so  laid  with  the  sanction  or  approval  of  the  commis- 
sioners, or  pursuant  to  their  order  or  direction,  was  a 
sewer  within  section  250  of  the  Metropolis  Manage- 
ment Act,  1855,  as  amended  by  section  112  of  the 
Metropolis.  Local  Management  Acts  Amendment  Act, 
1862.  He  therefore  held  that  the  respondent  was 
not  liable  to  abate  the  nuisance,  and  dismissed  the 
summons. 

Section  250  of  the  Metropolis  Local  Management 
Act,  1855,  defines  the  word  <<  drain'*  as  follows: 
**  The  word  *  drain '  shall  mean  and  include  any  drain 
of  and  used  for  the  drainage  of  one  building  only  or 
premises  within  the  same  curtilage,  and  made  merely 
for  the  purpose  of  communicating  with  a  cesspool  or 
other  like  receptacle  for  drainage,  or  with  a  sewer 
into  which  the  drainage  of  two  or  more  buildings  or 
premises  occupied  by  different  persons  is  conveyed, 
and  shall  also  include  any  drain  for  draining  any 
group  or  block  of  houses,  by  a  combined  operation, 
under  the  order  of  any  vestry  or  district  board ;  and 
the  word  *  sewer'  shall  mean  and  include  sewers 
and  drains  of  any  description  except  drains  to  which 
the  word  '  drain '  interpreted  as  aforesaid  applies." 

Section  112  of  the  Metropolis  Local  Management 
Acts  Amendment  Act,  1862,  provides  that  <*  The  word 
*  drain '  shall  be  deemed  to  apply  to  and  include  the 
subject-matter  specified  in  the  250th  section  of  the 
Act  of  1855,  and  also  any  drain  for  draining  a  group 
or  block  of  houses  by  a*combined  operation  laid  or 
constructed  before  the  1st  of  January,  1856,  pursuant 
to  the  order  or  direction  or  with  the  sanction  or 
approval  of  the  Metropolitan  Commissioners  of 
Sewers." 

B,  D,  Muir,  for  the  appellant. — The  departure  from 
the  plan  sanctioned  by  the  commissioners  is  not  of 
sufficient  importance  to  make  the  pipe  a  sewer  within 
the  meaning  of  section  250  of  the  Metropolis  Local 
Management  Act  as  amended  by  section  1 12  of  the 
amending  Act  of  1862  :  Greater  London  Property  Go.  v. 
Foot,  47  W.  R  541,  [1899]  1  Q.  B.  972.  In  view  of  the 
finding  that  the  present  system  of  drainage  was  laid 
out  before  tiie  Ist  of  January,  1856,  evidence  that  the 
deviation  was  effected  with  the  approval  of  the  com- 
missioners is  unnecessary.  Such  approval  may  be 
presumed  to  have  been  given  because  the  work  would 
have  been  overlooked  by  the  surveyor  of  the  oom- 
missioners. 

A.  Glen,  for  the  respondent. — There  being  no 
evidence  that  the  departure  from  the  plan  met  with 
the  approval  of  the  commissioners  it  cannot  be  said 
that  the  pipe  is  a  drain  for  draining  a  group  of  houses 
by  a  combined  operation  laid  pursuant  to  the  order 
or  direction  or  with  the  sanstion  or  approval  of  the 
commissioners  within  the  meaning  of  section  112  of 
the  Act  of  1862.  It  follows  that  the  pipe  is  a  sewcc 
within  the  meaning  of  section  250  of  the  Act  of  1855: 
GeenY.  Newingion  Vestry,  46  W. B  624,  [1898]  2  a  B.  1. 
The  departure  from  the  plan  is  a  substantial  one.  There 
are  five  houses  in  the  group  instead  of  four,  one 
house  having  been  left  out  and  two  added.  The 
departure  from  the  plan  is  too  serious  for  the  fact  of 
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the  approval  of  the  commiMioneni  to  be  presumed. 
In  any  case  the  question  whether  this  departure  is 
matenal  is  one  of  fact  for  the  magisti-ate. 

IJLWRASCEf  J. — The  leaned  magistrate  was  right. 
If  the  plan  deposited  with  the  oommissioners  had  been 
adhered  to,  it  is  dear  that  the  pipe  indicated  then^ia 
as  draining  the  hooses  Nos.  63,  66»  67»  and  69, 
Arcadia-street  would  have  been  a  drain  within  the 
meauiog  of  the  Metropolis  Local  Managemeut  Act. 
At  some  time  before  the  1st  ol  January,  1856,  the 
work  was  executed,  but  not  in  accordance  with  the 
plan.  The  question  is  whether  the  pipe  as  it  was 
actually  laid  is  a  drain  or  sewer.  That  depends  upon 
whether  or  not  the  departure  from  the  plui  was 
sanctioned  by  the  commissioners.  In  the  absence  of 
evidence  of  their  approval,  there  is  authority  for 
saying  that  the  pipe  is  a  sewer.  No  expression  of 
approval  by  the  commissionflrB  is  shown  to  have  been 
given  in  regard  to  the  deviation  here.  The  magistrate 
tberefore  came  to  a  right  conclusion. 

KsRKEDY,  J. — I  sgree.  It  is  dear  that  the  com- 
bmed  system  of  drainage  of  which  the  pipe  in 
question  is  a  part  was  not  authorized  by  the  order  of 
the  commiBsioners.  The  combination  of  houses  is 
different  from  that  authorized,  and  ^e  difference  is  a 
material  one,  because  a  greater  burden  is  laid  upon 
the  pipe  in  question  than  was  contemplated  by  the 
original  plan.  No  tribunal  could  hold  that  the 
departure  from  the  plan  autiiorized  was  an  im- 
material one. 

Appeal  dUmiBBed. 

Solidtore  for  the  appellant,  C7.  F.  Young  A  Son. 

Solidtor  for  the  respondent,  E,  J.  Marsh. 


iBoutte  Of  ILorlr0. 

S-dt)  Aug.  6,  1900. 

WaiiTSb  Am)  Akothbb  v.  Lane,  (a.) 

Copyright — Report  of  speech — **  Author  " — Newspaper — 
CopyHght  Act,  1842  (6  cfc  6  Vict,  c  45),  ss.  2,  3, 
16,  18. 

Under  the  CopyHght  Act,  1842,  the  reporter  of  a 
piiblic  speech  Jiaa  copyright  in  hie  report,  for  he  is 
•*  author  "  o/  such  within  the  meaning  of  the  Act. 

Decision  of  the  Court  of  Appeal  (48  FT.  R.  218, 
[1899]  2  Ch.  749)  (Lord  Robertson  dissenting)  reversed. 

This  was  an  appeal  from  a  judgment  of  the  Court 
of  Appeal  (the  Master  of  the  Bolls,  now  Lord  Lindley , 
Sir  F.  Jeune,  and  Bomer,  L.J.),  dated  the  9th  of 
November,  1899,  whereby  an  order  of  North,  J.,  dated 
the  10th  of  August,  1899,  was  reversed. 

The  facts  are  shortly  as  follows : 

The  respondent  published  a  book  entitled ''  Apprecia- 
tioDB  and  Addresses  by  Lord  Bosebery,"  which  oon- 
taiued  verbatim  or  nearly  verbatim  copies  of  reports 
of  speeches  published  in  the  Times,  and  this  was  done 
without  the  consent  of  the  proprietors  of  the  Times. 

Lord  Bosebery  made  no  claim  to  the  copyright  in 
any  of  the  speeches,  the  reports  of  which  were  t^en 
down  by  reporters  in  the  usual  way. 

The  appellants,  who  were  proprietors  of  the  Times, 
iuatitated  an  action  in  the  Chancery  Division  against 
the  respondent,  claiming  a  declaration  that  they  were 
entitled  to  the  copyright  in  these  reports,  and  an 

(a.)  Beported  by  C.  H.  G&afton,  Esq.,  Barrister- 
at-Law. 


injunction  to  restrain  the  respondent  from  infringing 
such  copyright. 

The  respondent  admitted  that  he  had  copied  the 
reports  published  in  the  Times,  and  that  the  proprietors 
of  the  Times  had  complied  with  the  requirements  of 
the  Copyright  Act,  1842. 

Norui,  J.,  granted  an  injunction,  but  this  was 
reversed  by  the  Court  of  Appeal. 

Joseph  Walton,  Q.C.,  and  MacSunnney  {Henry 
Terrell,  Q.  C ,  with  them),  for  the  appellants. 

Birrell,  Q.C.,  and  Scrutton,  for  the  respondent. 
The  House  took  time  for  consideration. 

Earl  of  Halsbxtby,  L.C. — I  should  very  much  regret 
if  I  were  compelled  to  come  to  the  conclusion  that  the 
state  of  the  law  permitted  one  man  to  make  profit  out 
of  and  to  appropriate  to  himself  the  labour,  skill,  and 
capital  of  another ;  and  it  is  not  denied  that  in  this 
case  the  defendant  seeks  to  appropriate  to  himself 
what  has  been  produced  by  the  skill,  labour,  and 
capital  of  others.  In  the  view  I  take  of  this  case,  I 
think  the  law  is  strong  enough  to  restrain  what,  to 
my  mind,  would  be  a  grievous  injustice.  The  law 
which  I  think  restrains  it  is  to  be  foimd  in  the  Copy- 
right Act ;  and  that  Act  confers  what  it  calls  "  copy- 
right," which  means  the  right  to  multiplv  copies,  on 
the  authors  of  the  books  first  published  in  this  countiy. 
That  the  publication  in  question — namely,  reports  of 
Lord  Bo^ebery's  speeches— are  simply  copies  of  what 
was  first  printed  in  the  Times  newspaper  is  not  denied. 
And,  further,  it  has  not  been,  and  cannot  be,  denied 
that  they  were  originally,  as  in  the  Times,  a  sheet  or 
sheets  of  letterpress,  and  came  within  the  definition 
of  the  Act  as  a  book.  The  speeches,  therefore,  and 
the  sheets  of  letterpress  in  which  they  were  contained 
were  books  first  published  in  this  country;  and  I 
confess,  upon  looking  at  the  definition  and  tiie  right 
conferred,  I  am  wholly  unable  to  discover  why  they 
are  not  protected  by  the  statute  from  being  pirated 
by  unauthorized  persons. 

The  sole  groimd,  as  I  understand  the  judgment  of 
the  Court  of  Appeal,  is  that  in  their  judgment  the 
producer  of  a  written  speech,  unless  he  is  the  original 
speaker,  cannot  be  an  author  within  the  meaning  of 
the  Act.  It  seems  to  me  that  this  argument  is  based 
upon  too  narrow  and  misleadiug  an  interpretation  of 
the  word  **  author."  In  my  view,  the  statute  has  not 
meant  so  to  confine  it,  and  I  do  not  understand  the 
explanation  the  Court  of  Appeal  gives  of  the  applica- 
tion of  the  word  '*  author "  to  such  publications  as 
directories,  red-books,  maps,  &c.  I  observe  the  Court 
of  Appeal  uses  the  word  '*  analogy  "  as  applicable  to 
such  questions.  To  my  mind  it  is  no  analogy  at  all. 
If  the  m^er  of  a  directory,  red-book,  or  a  map  is  an 
author,  one  has  to  analyze  what  in  such  cases  is  the 
distinction  between  the  author  as  thus  referred  to  and 
the  author  of  a  spoken  speedi.  The  language  of  the 
Court  of  Appeal  is :  '*  Each  man  who  himsdf  makes 
a  directory,  &c.,  and  publishes  it,  is  the  author  of 
what  he  publishes.  The  reporter  of  a  speech  is 
not."  With  great  respect  to  the  Court  of  Appeal, 
this  is  allegation,  not  argument.  The  judgment  goes 
on  to  say  &at  **  the  distinction  is  all-important,"  but 
it  does  not  explain  what  the  distinction  is.  For 
my  own  part  I  am  unable  to  discover  it.  A  man 
goes  along  a  street,  collects  the  names,  addresses, 
and  occupations  of  each  dweller  therein.  What  is  the 
original  composition  of  which,  according  to  the  Court 
of  Appeal,  he  is  the  author  ?  The  name  or  the  street  P 
The  numbers  of  the  street?  The  names  of  the 
dwellers  in  the  several  houses  ?  What  is  the  distinc- 
tion which  the  Court  of  Appeal  makes  in  giving  copy- 
right to  the  result  of  this  labour  and  the  reducing  it 
into  writing  f    What  is  it  that  makes  it  an  original 
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oompositionP  Bat,  farther,  where  do  the  words 
«<  original  composition  '*  come  from  P  If  the  prodaoer 
of  such  a  book  can  be  an  aathor  within  the  meaning 
of  the  Act,  I  am  unable  to  understand  why  the  labour 
of  reproducing  spoken  words  into  writing  or  print, 
and  first  publishing  it  as  a  book,  does  not  make  the 
person  who  has  so  acted  as  much  an  author  as  the 
person  who  writes  down  the  names  and  addresses  of 
the  persons  who  live  in  a  particular  street.  I  observe 
that  the  Court  of  Appeal  introduces  the  words 
*'  original  composition  "  as  if  those  were  the  words  of 
the  statute ;  and  at  another  part  of  the  judgment  it  is 
said  that  *'  The  report  and  the  speech  reported  are,  no 
doubt,  different  tlungs,  but  the  printer  or  publisher  of 
the  report  is  not  the  '  author '  of  the  speech  reported, 
which  is  the  only  thing  which  gives  any  value  or 
interest  to  the  report."  The  sentence  is  a  little  difficult 
to  construe,  but,  as  I  understand  it,  it  means  to 
convey  that  the  thing  to  which  the  statute  gives  pro- 
tection must  be  of  some  value  or  interest.  Again,  I 
am  compelled  to  point  out  that  such  words  are  not 
to  be  found  in  the  statute.  The  producer  of  this 
written  composition  is,  to  my  mind,  the  person  who  is 
the  author  of  the  book  within  the  meaning  of  the 
statute;  and,  as  I  have  pointed  out,  the  words 
"original  composer"  are  not  to  be  found  in  the 
statute ;  and,  as  I  understand,  the  judgment  of  the 
Court  of  Appeal  is  entirely  based  on  the  thing  pro- 
tected being  an  original  composition  in  the  sense  that 
the  person  who  claims  the  protection  of  the  statute 
must  not  have  obtained  his  words  or  ideas  from  some- 
body else,  but  must  be  himself  an  original  author  in 
the  sense  in  which  that  word  is  generally  used  in 
respect  of  literary  composition. 

I  have  been  anxious  to  confine  my  views  at  present 
simply  to  the  words  of  the  statute,  because  it  appears 
to  me  that,  once  this  thing  in  respect  of  which  the 
controversy  has  arisen  comes  within  the  language  of 
the  statute,  it  lies  on  those  who  deny  the  existence  of 
the  right  to  show  why  the  protection  of  the  statute 
does  not  apply.  As  I  have  pointed  out,  the  judgment 
of  the  Court  of  Appeal  rests  solely  on  the  use  of  the 
word  **  author,"  and  I  cannot  help  thinking  that  some 
confusion  has  been  created  between  two  very  different 
things :  one  the-  proprietary  right  of  everv  man  in  his 
own  literary  composition,  and  the  other  the  copyright 
— that  is  to  say,  the  exclusive  privilege  of  makhig 
copies  created  by  the  statute.  If  the  question  here 
were  whether  there  was  the  right  to  publish  at  all  a 
speech  made  by  someone  who  (ud  not  Umself  publish 
it,  questions  like  those  determined  in  this  House  in 
Caird  v.  Sime,  36  W.  R  199,  12  App.  Cas.  326, 
might  arise.  Whether  the  speech  was  delivered 
so  as  to  give  it  to  all  the  world  and  to  prevent 
the  origmsl  author  of  it  from  restraining  its  publi- 
cation, is  a  question  with  which  your  lordships 
have  here  no  concern.  Lord  Bosebery  is  not  here 
complaining  of  the  publication  of  it,  nor  claiming  any 
proprietary  right  in  the  speeches  as  delivered.  The 
question  here  is  solely  whether  this  book  (to  use  the 
language  of  the  statute),  printed  and  published  and 
existing  as  a  book  for  the  first  time,  can  be  copied  by 
someone  else  than  the  producers  of  it  (I  avoid  the 
use  of  the  word  ''author")  by  those  who  have  not 
produced  it  themselves,  but  have  simply  copied  that 
which  others  have  laboured  to  create  by  their  own 
skill  and  expenditure. 

I  cannot  help  thinking  that  underlying  the 
argument  which  has  been  addressed  to  us  there 
is  something  of  the  contention  which  was  boldly 
made  nearly  half  a  century  ago  in  the  case  of 
MacLean  v.  Moody,  20  Gt.  Sess.  Cas.  2nd  Ser.  1154, 
where  —  relying  on  the  preamble  —  the  advocate 
argued  that  the  object  of  the  Copyright  Act,  1842, 
was  to  encourage  literary  merit ;  that  the  intellectual 


labour  constituting  authorship  was  alone  thereby 
protected,  and  that  there  could  be  no  authorship 
without  an  author.  Lord  Deas  refused  to  accept 
such  an  argument,  and  expressed  the  opinion  that 
the  Act  did  not  confine  the  privilege  to  cases  m 
which  there  was  a  known  author. 

But  it  appears  to  me  that,  although  it  may  be  true 
that  a  preamble  may  be  a  guide  to  the  general 
objects  of  the  statute,  it  undoubtedly  can  neither 
restrict  nor  limit  express  enactment.  And  thoagh  I 
think  in  these  compositions  there  is  literary  merit  and 
intellectual  labour,  yet  the  statute  seems  to  me  to  require 
neither — ^nor  originality  in  thought.  It  is  admitted 
apparently  by  the  Court  of  Appeal  (and  indeed  in- 
sisted on  as  part  of  the  reasons  for  their  judgment) 
that  the  owner  of  an  unpublished  mannsoript, 
although  not  the  aathor  of  it,  acquires  copyright  in 
it  by  first  publishing  it.  And  I  observe  that  it  is 
said  Lord  Bosebery  had  no  cop^ght  in  his  speech,  and* 
although  he  could  have  acquired  copyright  in  it  Ivy 
putting  it  into  writing  and  printing  and  pablishing^  it, 
he  did  not  do  so.  Here  again  the  implied  proposition 
is  that  the  only  person  who  could  gain  copyright  in 
his  speech  is  the  person  who  spoke  it,  and  that  the 
word  **  original "  must,  by  construction,  be  read  into 
the  statutcH-that  the  true  analogy  is  the  *'  true  and 
first  inventor "  of  the  Patent  Laws.  I  think  the 
analogy  is  a  false  one.  I  do  not  find  the  word 
**  original "  in  the  statute,  or  any  word  which 
imports  it  as  a  condition  precedent  or  makes 
originality  of  thought  or  idea  necessary  to  the  ri^ht. 
But  if  the  analogy  were  strictiy  pursued,  I  think  it 
would  not  be  favourable  to  the  defendant.  An 
importer  of  a  foreign  invention  is,  for  the  purpose 
of  the  Patent  Laws,  an  inventor,  and  as  Lord 
Brougham  said  in  In  re  Berry*s  Patent,  7  Moo.  P.  C. 
187,  there  were  *'  two  species  of  public  benefactors 
— ^the  one  those  who  benefit  the  public  by  their 
ingenuity,  industry,  and  science  and  invention  and 
personal  capability ;  the  other  those  who  benefit  the 
public  without  any  in|^uity  or  invention  of  their 
own  by  the  appropriation  of  the  results  of  foreign 
inventions.  Nove,  the  latter  is  a  benefit  to  the  pubHc 
incontestably,  and  therefore  they  render  themselres 
entitied  to  be  put  upon  somewhat  if  not  entirely  the 
same  footing  as  inventors."  (An  interesting  disous- 
sion  of  this  question  will  be  found  on  p.  98  of 
Wallace  and  Williamson's  Patent  Law  Cases,  just 
published.)  I  might  paraphrase  Lord  Brougham's 
iang^ge  by  asking  whether  those  who  preserve  the 
memory  of  spoken  words  which  are  assumed  to  be  of 
value  to  the  public  are  not  entitled  to  the  analogous 
merit  wMch  Lord  Brougham  attributes  to  the  im- 
porter of  foreign  inventions. 

If  I  have  not  insisted  upon  the  skill  and  accuracy 
of  those  who  produce  in  writing  or  print  spoken 
words,  it  is  not  because  I  think  the  less  of  those 
qualities,  but  because,  as  I  have  endeavoured  to  point 
out,  neither  the  one  nor  the  other  is  a  condition 
precedent  to  the  right  created  by  the  statute.  That 
right,  in  my  view,  is  given  by  the  statute  to  the  first 
producer  of  a  book,  whether  that  book  be  wise  or 
foolish,  accurate  or  inacctirate,  of  literary  merit  or  of 
no  merit  whatever. 

I  must  notice  one  supposed  difficulty  in  this  view, 
very  persistentiy  urged  at  the  bar.  It  is  said  that  in 
the  view  I  have  suggested  there  would  be  as  many 
copyrights  as  reporters.  I  do  not  see  the  difficulty. 
Each  reporter  is  entitled  to  report,  and  each  un- 
doubtedly would  have  a  copyright  in  his  own  pub- 
lished report.  But  where  is  the  difficulty  ?  Suppose 
a  favourite  view ;  a  dozen  artists  take  each  indepan- 
dently  his  own  represeutation  of  it;  is  there  any 
reason  why  each  should  not  have  his  own  copyright  ? 
even  a  photograph,  where  each  photograph  ia 
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taken  from  the  same  point  and,  in  the  same  state  of 
the  light,  would  be  identioal  in  aJl  respects.  There  is, 
of  course,  no  copyright  in  the  view  itself ;  but  in  the 
supposed  picture  or  photograph  there  is.  And  in 
truth  there  is  a  confusion  of  thought  between  the 
difficulty  of  proof  of  the  piracy  and  the  existence  of 
piracy.  Here,  as  I  hare  said  before,  no  such  difficulty 
arises,  since  it  is  admitted  that  the  report  of  these 
speeches  is  not  the  result  of  independent  labour,  but 
IB  taken  from  the  Ttmea, 

I  think  the  judgment  of  North,  J.,  was  rip;ht,  and 
that  the  only  answer  sought  to  be  given  to  it  by  the 
Court  of  Appeal  was  the  restricted  use  of  the  word 
"author,"  with  which  I  have  endeavoured  to  deal. 
I  therefore  move  your  lordships  that  the  judgment  of 
the  Court  of  Appeal  be  revened  with  costs,  and  the 
judgment  of  North,  J.,  restored. 

Lord  Dayby. — The  question  on  this  appeal  is 
whether  the  proprietors  of  the  Timed,  by  assignment 
from  their  reporter,  are  entitled  to  copyright  in  the 
reports  published  in  their  newipaper  of  certain 
B|Meche8  delivered  by  Lord  Bosehery  on  public 
oocasioDB.  Copyright  is  the  right  of  multiplying 
copies  of  a  published  writing.  There  is  no  copy- 
right in  a  speech  although  delivered  on  a  pubuc 
occasion,  and,  on  the  other  hand,  there  is  no  copy- 
right under  the  statute  in  a  piece  of  writing  until 
it  has  been  published.  There  may,  indeed,  be  a 
common  law  proprietai^  dS^^^  ^  ^  speech  or  lecture. 
In  Caird  v.  Sime,  Lord  Watson  said:  '*The  author 
of  a  lecture  on  moral  philosophy,  or  of  any  original 
composition,  retains  a  right  of  property  in  his  work 
which  entitles  him  to  prevent  its  publication  by 
others  until  it  has,  with  his  consent,  been  communi- 
cated to  the  public."  It  is  not  disputed  in  the 
present  case  that  the  thoughts  and  words  of  Lord 
Bosebery's  speeches  were  commimicated  by  him  to 
the  public,  and  no  question  is  raised  as  to  the 
existence  of  any  right  in  'the  orator. 

This  case  raises  only  a  question  of  statutory  copyright 
in  the  Times  report,  and  must  be  decided  on  the  pro- 
visions of  the  Copyright  Act,  1842.  Now  what  has  the 
respondent  done?  He  has  admittedly  copied  and 
republished  for  his  own  profit  certain  sheets  of  letter- 
press forming  parts  of  the  Times  newspaper.  A  sheet 
of  letterpress  is  a  book  within  the  meaning  of  the  Act ; 
and  notwithstanding  the  decision  of  Yice-Chancellor 
Malins  in  Cox  v.  Land  and  Water  Journal  Co.,  18  W.  B. 
206,  L  B.  9  Eq.  324,  I  have  no  doubt  that  a  news- 
paper is  within  the  Act.  In  Walter  v.  Hwoe,  29 
W.  B.  706,  17  Ch.  D.  708,  Sir  George  Jessel  differed 
from  the  Yice-Chancellor,  and  the  latter  decision 
has  since  been  followed.  Prima  faeiey  therefore,  the 
respondent  has  infringed  the  appellants'  copyright  in 
their  newspaper.  His  defence  is  that  the  appellants 
have  no  copyright  in  this  portion  of  their  published 
work  because  it  was  compiled  from,  or  consisted  only 
of,  matters  which  were  puhlici  juris.  They  say  that 
Lord  Bosebery  was  the  author  of  his  speech  and  gave 
it  to  the  world  for  any  to  reproduoe  who  would,  and 
that  nobody,  therefore,  can  daim  to  be  the  "  autihor," 
within  the  meaning  of  the  Act,  of  a  report  of  Us 
speech.  The  reporter,  they  say  (with  a  pardonable 
jingle),  is  the  reproducer  and  not  the  producer  of  the 
speech.  That  is  true  in  a  sense ;  and  if  the  Times 
were  claiming  a  property  in  the  speech  itself  and 
seeking  to  prevent  anybody  else  from  publishing  any 
other  report  of  it,  the  argument  would  be  cogent. 
But  the  appellants'  claim  is  of  a  more  modest  descrip- 
tion. They  seek  only  to  prevent  the  respondent  from 
multiplying  copies  of  theur  own  report  of  the  speech 
and  availing  hkoself  for  his  own  profit  of  the  ^1, 
labour,  and  expense  by  means  of  which  that  report 
was  produced  and  published.    But  for  the  foot  that 


the  Court  of  Appeal  thought  differently,  and  one  of 
your  lordships  agrees  with  the  learned  judges,  I 
should  say  tluit  there  is  no  answer  to  this  daim. 

In  my  opinion  the  reporter  is  the  author  of  his 
own  report.  He  it  was  who  brought  into  existence 
in  the  form  of  a  writing  the  piece  of  letterpress 
which  the  respondent  has  copied.  I  think  also 
that  he,  and  he  alone,  composed  his  report.  The 
materials  for  his  composition  were  his  notes,  which 
were  his  own  property,  aided  to  some  extent  by 
his  memory  and  trained  judgment.  Owing  to  the 
perfection  which  the  art  of  shorthand-writing  has 
attained  in  recent  years,  memory  and  judgment 
bear  a  less  important  part  in  the  composition  of  a 
report  of  a  speech  than  was  formerly  the  case.  But 
the  question  whether  the  composer  has  copyright  in 
his  report  does  not  seem  to  me  to  depend  on,  or  to 
vary  inversely  with,  his  skill  in  stenography.  Nor, 
as  it  appears  to  me,  does  the  fact  that  the  subject-- 
matter of  the  report  had  been  made  public  property, 
or  that  no  originality  or  literary  skill  was  demanded 
for  the  composition  of  the  report,  have  anything  to 
do  with  the  matter.  Again,  it  is  said  that  the 
lucidity  of  diction  and  perfection  of  expression  which 
characterize  the  eminent  person  named  made  an 
exact  reproduction  of  his  words  a  comparatively  easy 
and  almost  mechanical  task.  But  is  it  argued  that 
the  reporter  of  the  hesitating,  half -completed  utter- 
ances of  an  inferior  speaker  might  have  copyright 
though  the  reporter  of  Lord  Bosebery  may  not  P  Or 
does  the  question  of  copyright  in  the  report  depend 
on  the  deamess  of  thought  and  speech  of  the  orator  P 
In  my  opinion,  the  question  must  be  decided  on 
general  considerations,  and  not  on  any  grounds  which 
are  personal  either  to  the  orator  or  to  the  reporter. 
Copyright  has  nothing  to  do  with  the  originality  or 
literary  merits  of  the  author  or  composer.  It  may 
exist  in  the  information  given  by  a  street  directory — 
Kelly  V.  MwrU,  14  W.  B.  496,  L.  B.  1  Eq.  697 ;  or 
by  a  list  of  deeds  of  arrangement — Gate  v.  Devon  and 
Exeter  Constitutional  Newspaper  Co.,  37  W.  B.  487,  40 
Ch.  D.  500 ;  or  in  a  list  of  advertisements — Lamh  v. 
i^va^u,  41 W.  B.  405.  I  think  those  cases  right,  and  the 
prindple  on  which  they  proceed  directiy  applicable  to 
the  present  case.  It  was,  of  course,  open  to  anv  other 
reporter  to  compose  his  own  report  of  Lord  Bose- 
b^'s  speech,  and  to  any  other  newspaper  or  book  to 
publish  that  report,  but  it  is  a  sound  prindple  that 
a  man  shall  not  avail  ^imnulf  of  another's  skill, 
labour,  and  expense  by  copying  the  written  product 
thereof.  To  quote  the  Isjiguage  of  North,  J.,  in 
another  case— PTa^fer  v.  8teinkopff,  40  W.  B.  599, 
[1892]  3  Ch.  489 :  **  For  the  purposes  of  their  own 
profit  they  desire  to  reap  where  they  have  not  sown, 
and  to  take  advantage  of  the  labour  and  expenditure 
of  the  plaintiffB  in  procuring  news,  for  the  purpose 
of  savmg  labour  and  expense  to  themsdves."  For 
these  reasons  I  agree  in  thinking  that  the  judgment 
of  tho  Court  of  Appeal  should  be  reversed,  and  that  of 
North,  J.,  restored. 

Lord  James  of  Hebefobd. — In  this  case  the 
appellants  as  plaintifb  in  the  suit  allege  that  they  are 
entitied  to  the  copyright  in  reports  which  appeared  in 
the  Times  newspaper  of  certain  speeches  made  by 
Lord  Bosebery,  and  they  seek  to  restrain  the 
respondent,  the  defendant  in  the  suit,  from  re- 
publidiing  such  reports.  The  facts  upon  which  the 
suit  is  founded  are  not  in  dispute.  Lord  Bosebeiy's 
speeches  being  of  great  interest  to  the  pubuo, 
reporters  representing  different  journals  attended 
meetings  to  be  addressed  by  him,  and  took  down  the 
words  uttered  ly  him.  It  may  be  taken  that  all  of 
the  reporters  did  their  best  to  report  Lord  Bosebery's 
words  accuratdy.     The  reports  of   these   speeches 
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appearing  in  the  Times  newspaper  seem  to  lepresent 
a  nigh  degree  of  such  aoouraoy.  The  respondent  has 
copied  these  reports  verbatim  and  reprodaoed  them. 
For  the  purposes  of  this  ease  it  is  admitted  that  the 
interests  of  the  proprietors  of  the  Times  newspaper 
and  of  the  reporter  may  be  regarded  as  one. 

The  question  therefore  to  be  decided  is  whether 
there  is  any  copyright  in  the  reports  of  speeches 
made  in  public  witii  the  object  that  they  should  be 
published  ?  The  determination  of  this  question  de- 
pends upon  the  construction  to  be  placed  upon  the 
provisions  of  the  Copyright  Act  of  1842.  It  may  be 
taken  that  the  matter  published  in  the  columns  of  a 
newspaper  is  a  book  within  section  2  of  that  Act,  but 
the  piamtifEs  in  the  suit  have  to  establish  that  the 
proprietors  of  the  Times  or  the  reporter  are  the 
authors  of  such  book  within  the  meaning  of  section  3. 
It  is  not  alleged,  and  it  cannot  be  said,  that  there  is 
any  authorship  in  the  speech  itself ;  that  speech  was 
created  by  the  thought  of  Lord  BoseMry,  and 
published  by  him  to  the  world  when  he  spoke  it. 
The  plaintiffs  do  not  claim  copyright  in  the  speech 
itself;  but,  as  stated  by  Lord  Lindley  in  the  Court  of 
Aroeal,  the  report  of  the  speech  is  something 
different  from  and  beyond  the  speech;  and  the 
question  to  be  solved  is  whether  this  difference 
represents  a  something  of  which  anyone  can  be 
regarded  as  *'  the  author  "  within  the  meaning  of  the 
Copyright  Act.  Whilst  the  Act  supplies  no  definition 
of  the  word  **  author,"  and  whilst  it  may  be  difficult 
for  any  judicial  authority  to  give  a  positive  definition 
of  that  word,  certain  considerations  controlling  the 
meaning  of  it  seem  to  be  established.  A  mere  copyist 
of  written  matter  is  not  an  author  within  the  Act, 
but  a  translator  from  one  language  to  another  would 
be  so.  A  person  to  whom  words  are  dictated  for  the 
purpose  of  being  written  down  is  not  an  author.  He  is 
the  mere  agent  or  derk  of  the  person  dictating,  and 
requires  to  possess  no  art  beyond  that  of  knowing 
how  to  write.  The  person  dictating  tidkes  a  share  in 
seeing  that  the  person  writing  follows  the  dictation, 
and  makes  it  his  care  to  give  time  for  the  writing  to 
be  made.  But  an  "  author  *'  may  come  into  existence 
without  producing  any  original  matter  of  his  own. 
Many  instances  of  the  dami  to  authorship  without 
the  production  of  orisixud  matter  have  been  given  at 
the  bar.  The  compilation  of  a  street  directory,  the 
reports  of  proceedings  in  courts  of  law,  and  the  tables 
of  the  times  of  running  of  certain  railway  trains  have 
been  held  to  bring  the  producers  within  the  word 
"author,"  and  yet  in  one  sense  no  original  matter 
oan  be  foimd  in  such  publications.  Still  there  was  a 
something,  apart  from  originality  on  the  one  hand 
and  mere  meonanical  transcribing  on  the  otiier,  which 
entitied  those  who  gave  these  works  to  the  world  to 
be  regarded  as  their  authors. 

Now  what  is  it  that  a  reporter  does  P  Is  he  a  mere 
scribe,  does  he  produce  original  matter,  or  does  he 
produce  the  something  I  have  mentioned  which 
entitles  him  to  be  regarded  as  an  author  within  the 
Act  P  I  think  that  from  a  general  point  of  view  a 
reporter's  art  represents  more  than  mere  transcribing 
or  writing  from  dictation.  To  follow  so  as  to  take 
down  the  words  of  an  ordinary,  and  certainly  of  a 
rapid,  speaker  is  an  art  requiring  considerable  train- 
ing, and  does  not  come  within  the  hiowledse  of 
ordinary  persons.  Even  amongst  profession^  re- 
porters many  different  degrees  of  skill  exist.  Some 
reporters  can  take  down  the  words  of  a  speaker  how- 
ever rapidly  he  speaks,  others  less  practised  or  pro- 
ficient cannot,  as  the  term  is,  "  keep  up  with  "  the 
rapid  speaker.  Apart  from  the  dealing  with  the 
rapidity  of  speech,  there  are  some  reporters  whose 
ears  and  thoughts  and  hands  never  fail  them,  and 
who  therefore  prodooe  reports  of  complete  accuracy.  I 


On  the  other  hand,  reporters  less  skilled  may  be  so 
deficient  in  this  quality  of  accuracy  as  to  produce 
reports  which  certainly  tend  to  perturb  the  speakers 
whom  they  have  endeavoured  to  report.  Thus  there 
seems  to  be  a  degree  of  skUl  in  one  class  of  reporters 
over  the  other.  Again,  one  reporter  may  possess 
knowledge  apart  from  stenography  which  may  confer 
upon  him  the  power  of  producing  a  report  not  within  the 
capability  of  another  of  the  same  calling.  Supposing 
a  speech  were  delivered  in  a  language  littie  usea,  such 
as  Persian  or  Turkish,  only  a  reporter  acquainted  with 
such  a  language  would  be  able  to  report  it.  Does  the 
work  resulting  from  such  special  knowledge  mean 
nothing  P  The  proprietor  of  a  journal  may  have  paid 
highly  for  obtaming  a  special  report  of  this  almost 
unreportable  speech.  May  he  not  make  a  claim  for 
protection  against  a  rival  journalist  who  seeks  to  make 
equal  use  of  the  report  thus  obtained  P  It  may  also 
be  that  the  report  has  been  obtained  under  circum- 
stances of  peculiar  difficulty  on  the  one  hand,  or  of 
advantageous  conditions  on  the  other.  Thus  if  a 
reporter  attended  a  meeting  of  anarchists  intended  to 
be  secret  and  made  public  their  speeches,  or  if  in 
former  times  a  man  haid  secreted  himself  in  one  of  the 
Houses  of  Parliament  and  taken  down  the  words  of 
different  speakers,  may  it  not  be  contended  that  the 
reporters  were  doing  something  more  than  meral? 
transcribing  P  After  taking  such  matters  as  these 
into  consideration,  I  have,  after  some  doubt,  come  to 
the  conclusion  that  a  reporter  of  a  speech  imder  the 
conditions  existing  in  this  case  is  the  meritorious 
producer  of  the  something  necessary  to  constitute  him 
an  author  within  the  meaning  of  the  Copyright  Act 
of  1842,  and  that,  therefore,  the  judgment  of  the 
Court  of  Appeal  should  be  reversed. 

Lord  Brampton. — The  only  substantial  question  in 
this  case  is  whether  the  reporters  who  furnished  to 
the  Times  the  manuscripts  containing  the  reports  of 
Lord  Bosebery's  five  speeoheb  as  they  were  pubUshed 
in  that  journal  were  the  "  authors'*  of  those  manu- 
scripts within  the  meaning  of  the  Copyright  Act, 
1842.  If  they  were,  they  were  the  authors  of  books 
within  the  interpretation  clause,  section  2,  and  as 
such  they  would  have  been  entitled  to  the  copyrights 
thereof  under  section  3,  but  for  the  fact  that  such 
copyrights  have  by  assignments  become  vested  in  the 
appellants,  the  proprietors  of  the  Times. 

The  material  facts  which  have  led  me  to  the 
opinion  I  am  about  to  express  are  admitted,  and  may 
be  very  briefly  statod.  On  the  several  occasions  when 
the  speeches  were  delivered,  reporters  for  the  Times 
and  other  newspapers  attended  by  invitation  to  enable 
them  to  compose  and  write  for  publication  in  their 
respective  joumals  descriptive  articles  of  the  oocur- 
rences,  containing  full  and  accurate  reports  of  the 
speeches  as  they  were  delivered  from  the  Ups  of  the 
speakers.  The  reporters  who  represented  the  Times, 
with  whom  alone  I  have  now  to  deal,  were  un- 
doubtedly gentiemen  of  education,  great  ability,  and 
long  and  varied  experience  in  the  duties  of  their 
vocation.  They  wrote  the  descriptive  parts  of  their 
reports  from  personal  observation.  The  speeches  they 
took  down  in  shorthand,  word  for  word,  transcribed 
them  verbatim  in  longhand,  carefully  corrected  and 
revised,  and  pimctuated  them,  so  that  when  they 
appearedin  the  columns  of  the  Times  they  mighty  asper- 
f  ectiy  as  printed  words  could  do,  convey  to  the  readers 
all  that  was  to  be  seen  or  heard  upon  tiiose  occasions. 
From  these  reports  all  that  appeared  in  the  Times  was 
first  published  to  the  world.  It  is  obvious  that  the 
preparation  of  them  involved  considerable  intelleotual 
skill  and  brain  labour,  beyond  the  mere  mechanical 
operation  of  writing.  That  the  reports  so  published 
were  <<  books  *'  withm  the  meaning  of  the  Copyright 
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Act  IB  nndiipiited ;  the  Bieat  oontention  throughout 
the  case  has  been  whether  the  reporters  were  the 
<•  authors  '*  of  them ;  for  unless  they  were  they  oould 
not  acquire  any  copyright  in  them,  the  third  seotion 
of  Ihe  Act  conferring  property  in  the  copyright  of  a 
hook  only  upon  its  author  and  his  assigns. 

North,  J.,  before  whom  the  case  was  first  heard, 
held  that  although  the  reporter  had  no  property  in 
the  speeches  he  was  entitled  to  copyright  in  his  report 
of  them«  The  Oourt  of  Appeal  reversed  his  ruling, 
and  in  a  considered  judgment  emphatically  stated  that 
mere  reporters  were  clearly  not  authors  of  what  tiiey 
report,  that  the  Act  was  passed  to  protect  '*  authors  ** 
not  reporters,  that  a  mere  publi^er  of  another  man's 
verbal  utterances  could  not  acquire  a  copyright  as  the 
author  of  such  publication ;  and  they  held  "  that  in 
order  that  the  first  publisher  of  any  composition  may 
acquire  the  copyright  in  it  he  must  be  the  author  of 
what  he  publishes,  or  he  must  derive  his  right  to 
publish  m>m  the  author  by  being  the  owner  of 
his  manuscript,  or  in  some  other  way."  I  can  find 
nothing  in  the  Act  which  compels  me  to  assent  to 
this  view.  A  speech  and  the  report  of  it  are  two 
diffarent  things,  and  the  author  of  the  one  and  the 
anther  of  the  other  are  presumably  two  different 
persons.  The  author  of  a  speech  is  the  author  of 
language  orally  uttered  by  himself.  The  author  of  a 
report  of  a  speech  is  the  author  of  a  writing  con- 
taining the  substance,  or  the  words,  of  that  speech. 
The  speech  must  precede  the  report  of  it.  The  oral 
speech  is  not  a  "  book  " ;  the  written  report  is.  The 
book  is  the  subject  of  copyright  xmder  section  3,  and 
the  property  in  such  copyright  in  a  book  is  in  its 
author. 

I  am  not  concerned  to-day  in  considering  how  and 
by  what  means  the  author  of  a  speech  can  acquire  the 
copyriffht  and  may  preserve  for  himself  the  sole  right 
to  publish  in  print  or  in  writing  a  report  of  it,  for  at 
BO  time  has  Lord  Bosebery,  either  by  word  or  action, 
indicated  any  desire  or  intention  to  do  so.  In  maUng 
the  speeches  in  question  he  published  them  freely, 
and  without  placmg  any  restraint  upon  those  who 
heard  him  from  making  whatever  use  they  could 
lawfully  make  of  his  words  as  they  came  from  his 
month.  Of  course,  if  no  reporters  had  been  present, 
or  if,  though  present,  none  had  taken  down  his 
lordship's  utterances,  those  utterances  must  have 
itmained  unrecorded,  and  no  question  of  copyright 
coold  have  arisen,  for  there  would  have  been  no 
subject  of  copyriffht  in  existence;  but  let  me  sup- 
pose that,  though  unrecorded  at  the  time,  one  of 
the  hearers,  with  a  peculiarly  retentive  and  accurate 
memory,  had  some  time  a/terwards  from  that  un- 
aided memory  written  a  correct  and  verbatim  report 
of  the  speeches,  would  he  not  have  been  the  auUior 
of  that  report,  and  nught  he  not  have  claimed 
the  copyright  of  it,  the  product  of  his  own  mental 
effort  of  memory  P  Or  suppose  the  speaker  had 
before  delivering  his  speech  composed  and  written  out 
what  he  intended  to  say,  and  in  speaking,  refreshing 
his  memory  as  to  his  intentions  by  that  which  he  had 
written,  had  given  oral  utterance  to  every  word 
of  it,  and  then  presented  his  manuscript  to  a  friend  as 
a  gift,  with  permission  to  publish  it  as  he  thought  fit, 
coold  not  that  friend  chum  the  copyright  of  such 
publication  P  What  real  difiEerenceis  there  between 
a  manuscript  so  obtained  and  a  book  made  by  writinff 
down  on  the  spot  the  words  then  freely  uttered  ana 
given  by  the  speaker  to  any  reporter  present  who 
chose  to  record  them  expressly  for  the  purpose  of 
publication  in  the  journal  he  represented  P  Of  course, 
a  person  who  merely  writes  an  article  from  €ie 
dictation  and  as  the  servant  of  another,  can  claim  no 
property  in  what  he  so  writes,  for  tlukt  writing 
belongs  to  his  empb^er ;  but  that  is  not  this  case. 


I  do  not  agree  that  the  question  of  the  authorshh) 
of  a  book  depends  upon  the  literary  quality  of  it.  If 
a  person  chooses  (and  many  do)  to  compose  and  write  a 
volume  devoid  of  the  faintest  spark  of  literary  or  other 
merit,  I  see  no  legal  reason  why  he  should  not,  if  he 
desires,  become  the  first  publisher  of  it,  and  register  his 
copyright,  worthless  and  insignificant  as  it  would  be. 
The  statute  has  prescribed  no  standard  of  merit  in  a 
book  as  a  condition  to  entitle  its  author  to  become 
the  proprietor  of  copyright  in  it ;  and,  even  if  such 
standard  were  prescribe,  I  should  think  the  merits 
of  the  book  ought  to  be  determined,  having  regard 
to  the  contents  of  the  book  itself,  without  inquiring 
as  to  whether  any  of  the  component  parts  of  it 
emanated  from  the  brain  of  some  person  other  than 
the  author  of  tlie  book.  Of  course,  if  an  author  of  a 
book  is  unscrupulous  enough  to  pirate  and  include  in 
it  the  protected  composition  of  another,  no  registra- 
tion could  give  him  property  in  that  which  he  had 
stolen,  or  protect  him  against  an  action  for  his  piracy. 
In  this  case  the  reporter,  without  encroaching  upon 
the  right  of  anyone,  has  become  the  first  publisher 
of  "books'*  containing  descriptive  reports  of  the 
occurrences  on  the  several  occasions  when  Lord 
Bosebery's  speeches  were  made.  Nobody  can  say 
that  such  reports  could  be  complete  unless  the 
speeches  themselves  were  incorporated  in  them  in 
some  form  or  other ;  and  if  they  were  rightfully  so 
incorporated  it  cannot,  I  think,  m  denied  that  in  such 
report  the  speech,  added  to  the  descriptive  passages, 
formed  one  book  and  one  book  only.  True  it  is  Siat 
the  reporter  was  not  the  author  of  the  speech,  but  he 
was  the  composer  and  author  of  the  book.  Without 
his  brain  and  handiwork  the  book  would  never  have 
had  existence,  and  the  words  of  Lord  Bosebery  would 
have  remained  unrecorded  save  in  the  memories  of 
the  comparatively  few  who  were  present  on  those 
occasions.  In  the  descriptive  passages  of  his  report  the 
language  is  his  own;  and  although,  as  regards  the 
speeches,  he  has  ^ven  great  value  to  his  work  by 
introducing  verbatim  the  laneua^  of  Lord  Bosebery, 
he  was  strictly  within  his  rights  m  so  doing,  and  was 
clearly  acting  with  the  full  sanction  of  his  lordship, 
in  order  that,  by  its  publication  in  the  ITt'mes,  the 
thousands  of  the  readers  of  that  journal  might  be 
truthfully  and  accurately  informed  of  those  intel- 
lectual and  interesting  utterances  of  Lord  Bosebery 
which  they  had  not  been  privileged  to  hear. 

I  think,  for  the  reasons  I  have  givnn,  that  the 
proprietors  of  the  Timea  have  copyright  in  the  articles 
ana  reports  in  question.  I  am  therefore  of  opinion 
that  the  judgment  of  the  Court  of  Appeal  should  be 
reversed,  and  the  decision  of  North,  J.,  restored. 

Lord  BoBEBTSOK. — I  am  of  the  same  opinion  as  the 
Court  of  Appeal. 

The  book  published  by  the  respondents  against 
which  injimction  is  sought  consLsts  of  verbatim  reports 
of  certain  speeches  of  Lord  Bosebery.  Prefixed  to 
each  speech  there  is  a  short  note,  explaining  the 
occasion  of  the  speech  ;  but  those  notes  are  not  taken 
from  the  Times.  All  that  is  taken  from  the  Times 
consists  of  the  words  spoken  by  Lord  Bosebery,  with- 
out addition  or  subtraction. 

Now  it  is  important  to  observe  that  the  Court  of 
Appeal  have  not  decided,  as  an  abstract  proposition, 
that  no  report  can  be  copyright  of  the  reporter. 
There  are  reports  and  reports.  It  may  be  remembered 
how,  in  his  reports  of  the  Parliamentary  Debates,  Dr. 
Johnson,  according  to  his  own  avowal,  *'  took  care  that 
the  Whig  dogs  should  not  have  the  best  of  it " ;  and 
so  largely  do  they  bear  the  impress  of  the  so-called 
reporter  that,  in  some  editions,  those  Parliamentary 
Debates  areinduded  in  Johnson's  works.  Take  another 
kind  of  report,  not  extinct  in  our  own  times.    Some 
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extempore  speakers  do  not  speak  in  sentenoet,  but 
in  fragments  of  sentences;  and  yet  next  morning 
there  appears,  oonstnicted  out  of  those  disjecta  memhray 
a  coherent  and  grammatical  discussion  of  the  subject. 
I  can  conceive  cases  where  in  truth  the  intellectual 
and  literary  contribution  of  the  reporter  may  be  as 
substantial  as  that  of  the  speaker.  But  I  mention 
such  cases  in  order  to  say  that  we  have  here  nothing 
of  the  sort.  The  case  here  is  a  case  of  shorthand 
reporting,  pure  and  simple.  It  so  happens  that  Lord 
Bosebery's  speeches  are  so  conceiyea  and  expressed 
as  to  require  on  the  part  of  the  reporter  nothing  but 
literal  accuracy  in  o^er  to  their  presentation  to  the 
public  as  literary  compositions.  In  so  saying  I  am 
in  no  way  disparaging  the  gifts  of  the  shorthand- 
writer  ;  and,  as  the  nature  of  his  work  is  really  of  the 
essence  of  the  present  controversy,  I  dwell  on  it  for 
a  moment. 

The  reporters  of  the  Times  are  educated  gentlemen, 
as  are  many  other  practitioners  of  the  art  of  steno- 
graphy, while  tiiere  are  reporters  less  highly  equipped 
in  knowledge  of  literature  and  history.  What  is  the 
difference  between  the  educated  and  the  less  educated 
in  reporting,  let  us  say,  Lord  Bosebery  ?  An  allusion 
or  a  quotation  is  made  by  the  speaker,  more  recondite 
or  less  hackneyed  than  those  which  do  daily  duty  on 
the  platform — tJie  educated  recognizes  the  sdlusion  or 
the  quotation  and  simply  takes  it  faithfully  down; 
the  other  r^orter  misses  the  point  and  tries  to 
supply  it  himself  and  the  passage  is  blundered. 
Or  a  phrase  or  nuance  occurs,  finer  or  more  ex- 
quisite than  the  parlance  of  paragraphs;  by  the 
one  man  it  is  appreciated  and  exactly  taken  down,  by 
the  other  it  is  rejected  as  incredible  and  is  supplanted 
by  some  banality,  foreign  to  the  diction  of  the  speaker 
but  congenial  to  that  of  his  reporter.  Now  the 
inference  I  draw  from  all  this  is  that  the  contribution 
which  education  enables  the  good  reporter  to  make 
to  the  speech  is  of  a  purely  negative  kind — he  does 
not  interfere,  but  faithfully  acts  as  conduit.  In  fact, 
the  merit  of  the  reports  now  before  the  House  is  that 
they  present  the  speaker's  thoughts  xmtinctured  by 
the  slightest  trace  or  colour  of  the  reporter's  mind. 

These  observations  apply  to  the  stage  of  taking 
down  in  shorthand  what  the  speaker  says.  The  next 
stage,  copying  out  the  notes,  is  purely  clerical  work. 
Kow  I  recogm'ze  the  skill  of  the  stenographer.  I 
find  that,  for  the  reasons  which  I  have  mentioned,  an 
educated  man  is  the  better  qualified  to  be  a  faithful 
reporter.  But  I  fail  entirely  to  see  how,  in  the 
widest  sense  of  the  term  ''author,"  we  are  in  the 
region  of  authorship.  A  very  strikiiag  illustration  of 
the  subject  is  obtained  by  remembering  who,  or 
rather  what,  is  the  rival  of  a  good  stenographer — it  is 
the  phonograph.  In  reporting  the  kina  of  speech  of 
which  I  am  speaking — ^tiie  speech  of  allusion  and  of 
phrase — the  phonograph,  which  has  no  literarv  taste, 
good  or  had,  and  no  intellect,  great  or  small,  will 
record  Lord  Bosebery's  speeches  better  than  the  best 
of  reporters.  The  appellants  think  that  if  the  owner 
of  a  phonograph  publishes  the  speech  as  taken  down 
by  the  phonograph  he  is  the  author  of  the  report  and 
entitiea  to  copyright.  I  should  have  thought  (and 
think)  this  a  reductio  ad  ahswrdum  of  the  wh(3e  argu- 
ment of  the  appellants. 

When  it  is  remembered  that  there  is  no  manner  of 
composition,  as  the  term  is  generally  used,  even  in  the 
sense  of  arrangement,  by  a  shorthand  reporter,  I  find 
it  difficult  to  understand  what  attribute  of  an  author 
belonffs  to  him.  Some  of  the  judicial  dedsions  have 
indeea  applied  the  words  of  the  Act  to  very  pedestrian 
efforts  of  the  mind.  But  although  time-tables  and 
furniture  catalogues  are  not  great  things,  there  has 
been  structure  and  arrangement  on  the  part  of  the 
maker.    I  think  that  the  recording  by  stenography 


the  words  of  another  is  in  a  different  region  from 
the  makinff  up  of  a  time-table.  I  do  not  say  it 
is  lower  or  higher,  but  in  a  different  plane,  because 
there  is  no  construction.  Upon  this  dear  principle 
I  reconcile  those  dedsions  with  the  judgment 
which  I  am  now  supporting.  Nor  do  I  consider  it 
legitimate  to  justify  a  novel  application  of  the 
Copyright  Act  by  treating  its  most  extreme  applica- 
tions as  if  they  represented  its  normal  scoi>e.  I  do 
not  think  that  a  sound  method  of  dealing  with  any 
statute.  I  prefer  the  tone  and  the  words  of  Lord 
Davey  in  1894,  when,  in  Hollinrake  v.  Truswell,  [1894] 
3  Ch.  420,  43  W.  B.  Dig.  60,  he  thought  that  the  pre- 
amble of  the  Act  might  be  usefully  r^Eerred  to  for  the 
purpose  of  ascertaining  the  dass  of  works  it  was  in- 
tended to  protect.  The  word  * '  author,"  occurring  as  it 
does,  not  m  the  preamble,  but  in  the  enacting  section, 
seems  to  me  to  present  a  criterion  consistent  with  the 
widest  application  of  the  Act  to  all  who  can  daim,  as 
embody  inff  their  own  thought  whether  humble  or 
lofty,  tiie  letterpress  of  which  they  assert  the  author- 
ship. The  fact  that  the  man  who  speaks  in  public  is 
not  a  competitor  with  the  reporter  for  copyright  has 
not  the  slightest  effect  in  altering  the  intellectual 
relation  of  the  reporter  to  the  words  of  the  speech, 
nor  does  it  render  less  inappropriate  the  result  of 
holding  the  statute  to  confer  on  the  stenographer  a 
reward  which  has  no  rdation  whatever  to  his  art. 

For  these  reasons  I  am  unable  to  concur  in  the  judg- 
ment proposed. 

Appeal  allowed. 

Solicitors  for  appellants,  Soames,  Edwards,  d;  Jones. 

Solidtors  for  respondents,  Lpton,  Atkey,  A  Co, 


Nov.  23,  26. 
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(Lord  Alverstone,  L.C.  J. ,  and  Bigby  > 

and  Yaughan  Williams,  L.J  J.)     ') 

In  re  Bank  op  Sybia. 
Owen  and  Ashwobth*s  Claim. 
Whitwobth*s  Claim,  (a.) 

Company — Directors — Powers  of  reduced  directorate. 

Articles  of  association  provided  that  four  named  persons 
should  he  the  first  directors  of  a  company ;  that  the 
number  of  directors  should  not  be  more  tJian  nine  or  lest 
than  three ;  that  continuing  directors  mighi  act  notwith- 
standing any  vacancy ;  and  that  the  directors  miglU  fix 
a  quorum, 

^Held,  that,  although  the  number  of  directors  was 
reduced  to  two  and  no  quorum  had  ever  been  fixed,  the 
two  directors  had  power  to  charge  the  property  of  the 
company. 

In  re  Scottish  Petroleum  Co.,  31  W.  R,  846,  23 
Oh.  D,  41Z,  followed. 

This  was  an  appeal  from  the  decision  of  Wright,  J. 
(reported  [1900]  2  Ch.  272,  48  W.  B.  Dig.  35),  and 
raised  the  important  question  how  far  directors 
reduced  in  numoer  bdow  the  minimum  number  stated 
in  the  artides  of  association  can  bind  the  company. 

The  Bank  of  Syria  (hereinafter  called  the  company) 
was  incorporated  under  the  Companies  Acts,  1862  to 
1890.  The  artides  of  assodation  so  far  as  material 
were  as  follows :  "  32.  The  following  persons— viz., 
J.  B.  Pilling,  H.  H.  Bolton,  W.  E.  Whitworth,  and 

(a.)  Beported  by  S.  E.  Williams,  Esq.,  Barrister- 
at-Law. 
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W.  Parker^  shall  form  the  first  council  of  adminiBtra- 
tion  •  •  .  and  the  said  J.  B.  Pilling  shall  be  the 
president.  34.  The  counoil  of  administration  is 
inyested  with  full  power  for  condacting  the  affairs 
of  the  company  either  by  its  own  body  or  by  ddega- 
tion  as  may  be  deemed  necessary  in  the  interest  of 
the  company.  3d.  Without  prejudice  to  the  general 
powers  conferred  by  the  last  preceding  clause,  and 
to  any  other  powers  conferred  by  the  articles,  it  is 
hereby  expressly  declared  that  the  council  shall  have 
the  following  powers  ...(/)  to  execute  in  the 
name  and  on  behalf  of  the  company  such  mortgages 
of  the  company's  property  (present  or  future)  as  they 
think  fit.  38.  The  number  of  members  of  the  council 
shall  be  not  less  than  three  nor  more  than  nine.  42. 
The  continuing  counoil  may  act  notwithstanding  any 
▼aoancy.  53.  The  council  may  determine  the  quorum 
necessary  for  the  transaction  of  business.  55.  The 
council  may  delegate  any  of  its  powers  to  committees 
consisting  of  such  member  or  members  of  ^eir  body 
■8  they  think  fit." 

At  the  date  of  the  transactions  mentioned  below 
the  members  of  the  council  (hereafter  ca^ed  tiie 
directors)  were  reduced  in  number  to  two  only — 
namely.  Pilling  and  Whitworth.  It  was  agreed 
between  these  two  directors  and  Owen  and  Ashworth 
that  Owen  and  Ashworth  should  lend  the  company 
£4,000,  and  on  the  19th  of  September,  1894,  they 
advanced  that  sum  to  the  company.  The  cheque  was 
made  payable  to  Pilling,  but  tne  amount  was  credited 
to  the  account  of  Owen  and  Ashworth  in  the  books  of 
the  company. 

By  a  memorandum  in  writing  under  the  common 
seal  of  the  company  stated  to  be  *'  affixed  hereto  in 
the  presence  of  Whitworth  and  Pilling,  two  members 
of  the  council  of  administration,  it  was  witnessed  that 
Owen  and  Aahworth  had  '*  this  19th  day  of  September, 
1894,  opened  a  deposit  accoxmt  with  the  company  in 
the  sum  of  £4,000  and  upwards,  in  consideration 
whereof  the  company  agreed  to  pay  interest  thereon 
at  £4  per  cent.,  and  charged  certain  unpaid  capital  of 
the  company  to  secure  the  said  £4,000. 

The  facts  with  regard  to  Whitworth's  claim  were 
that  the  company  had  overdrawn  an  account  with 
Lloyd's  Bank,  which  held  certain  securities  given  by 
the  company  aotiog  only  by  Pilling  and  Whitworth. 
Lloyd's  Bank  having  demanded  payment,  Whitworth, 
Deiug  still  a  director,  paid  off  the  amount  owing  and 
took  a  transfer  of  the  securities. 

The  company  having  gone  into  liquidation  Owen 
and  Ashworth  claimed  to  prove  for  the  £4,000,  but 
tile  liquidator  rejected  the   proof   on    the   grounds 

(1)  that  the  alleged  debt  was  incurred  by  the  company 
at  a  time  when  there  were  only  two  directors,  and 
they  had  no  power  to  charge  its  uncalled  capital; 

(2)  that  the  £4,000  was  not  advanced  to  or  for  the 
TO  of  the  company;  (3)  that  the  lenders  had  accepted 
PiUing  as  their  debtor  in  lieu  of  any  claim  they  might 
have  had  against  the  company.  He  also  rejected 
Whitworth's  proof  on  the  first  ground. 

Owen  and  Ashworth  and  Whitworth  applied  to 
Wright,  J.,  to  reverse  the  decision  of  the  hquidator. 
The  learned  judge  held  that  Owen  and  Ashworth's 
claim  foiled  on  the  ground  that  they  took  back  the 
money  and  re-lent  it  to  Pilling,  and  that  Whitworth's 
^»un  must  be  allowed  on  the  ground  that  the  two 
<hrectors  had  power  to  bind  the  company.  It  was 
uleged,  but  not  proved,  that  the  counoil  had  passed 
»  resolution  fixing  the  quorum  at  three. 

Jenkinsy  Q.C.,  and  Martelli,  for  Owen  and  Ash- 
worth, argued  against  novation,  and  that  the  com- 
ply was  still  liable  for  the  loan. 

J5^  9-  ^•»  "^  ^'  Wheeler,  for  the  liquidator,  argued 
that  Whitworth  being  a  director  was  in  the  position 


of  a  trustee,  and  as  assignee  with  notice  took  subject  to 
equities:  Bovey  y.  Smith,  1  Yern.  60,  83. 

LordALYKBSTONE,  L.C.J.,  said:  In  September,  1894, 
Owen  and  Ashworth  advanced  £4,000  to  the  company. 
There  is  some  doubt  what  actually  happened  to  the 
money,  but  on  the  19th  of  September,  1894,  Pilling  and 
Whitworth  gave  to  Owen  and  Ashworth  a  charge  on 
the  property  of  the  company  for  the  amount 
advanced,  to  which  the  seal  of  the  company  was 
affixed  in  the  presence  of  two  directors,  and  which  was 
binding  on  the  company.  [His  lordship  then  referred 
to  the  articles  of  association  as  above  set  out,  and 
continued :]  It  is  said  that  a  resolution  was  passed 
fixing  the  quorum  at  three,  but  Wright,  J.,  did 
not  think  the  evidence  on  this  point  satisfactory,  and, 
at  all  events,  the  business  throughout  had  been 
conducted  by  two  directors.  This,  however,  does  not 
affect  the  fiivt  appeal,  which  is  covered  by  the  decision 
iainre  ScoUish  Pe^oleum  Co,,  31 W.  B.  846,  23  Oh.  D. 
413,  in  which  article  83  was  the  equivalent  of  article 
42  in  the  present  case.  Such  an  objection  should 
not,  however,  bind  third  parties.  Then  it  was  said 
that  there  was  an  agreement  with  Pilling  which 
amounted  to  novation,  but  it  is  very  doubtful  whether 
the  document  discharged  the  company,  and  on  all 
the  facts  it  was  impossible  to  come  to  the  conclusion 
that  the  company  was  discharged. 

With  re^d  to  Whitworth's  claim.  The  money 
was  in  the  first  instance  borrowed  from  Lloyd's  Bank, 
for  which  Whitworth  became  responsible  by  giving  a 
promissory  note,  and  Whitworth  had  a  right  to  stand 
in  the  shoes  of  the  bank.  It  is  said  that  Whitworth, 
being  a  (Erector,  is  a  trustee,  and  the  case  of  Bovey  v. 
Smith,  1  Vem.  60,  has  been  pressed  upon  us  as 
showing  that  Whitworth  is  a  trustee  and  affected 
with  notice ;  but  that  case  has  no  application  to  the 
present  que,  and  Whitworth  is  not  a  trustee  in  the 
sense  in  which  that  term  was  used  in  the  case  referred 
to.  There  was  no  reason  why  Whitworth  should  not 
have  the  same  rights  against  the  company  as  his 
assignors,  whose  claim  he  had  paid  off.  The  appeal 
of  the  liquidator  must  therefore  be  dismissed. 

BiQBY  and  VAuaHAN  Williams,  L.JJ.,  concurred. 

Appeal  of  Owen  and  Aehworth  allowed.  Appeal  of 
liquidator  in  Whitworth's  claim  dismissed. 

Solicitors,  B,  H,  BenUey ;  Carlisle,  Unna,  Bider  <fc 
Seatan, 


\,  B.  Div.  ) 

ii,  M.B.,  and     [ 
itirling,  L. JJ.)  j 


Nov,  21. 


From  Q.  B.  Div. 
(A.  L.  Smith, 
Collins  and  Stirling, 

Taff  Valb  Bailway  Co.  v,  Amalqamatbd  Socisty 
OF  Bailway  Sbbyants  and  Othebs.  (a.) 

Trade  union — Action  against  trade  union  in  registered 
name — Picketing  —  Injunction  —  Trade  Union  Acts, 
1871  and  1876  (34  <fe  35  Vict,  c.  31 ;  39  <fe  40  Vict. 
c.  22). 

An  action  will  not  lie  against  a  trade  union  in  Us 
registered  name. 

Appeal  from  an  order  of  Far  well,  J.,  sitting  as 
vacation  judge. 

The  action  was  brought  against  the  Amalgamated 
Society  of  Bailway  Servants,  Bichard  Bell,  the  general 
secretary,  and  James  Holmes,  the  local  secretary  of 
the  society,  for  an  injunction  to  restrain  them  m>m 
watching  or  besetting,  or  causing  to  be  watched  or 
beset,  the  Great  Western  Bailway  Station  at  Cardiff, 

(a.)  Beported  by  W.  F.  Baeby,  Esq.,  Barrister-at- 
\  Law. 
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or  the  works  of  the  platnti£b  or  any  of  them,  or  the 
approaohes  thereto,  or  the  places  of  reaidence,  or  any 
place  where  they  might  happen  to  be,  of  any  work- 
men employed  by,  or  proposing  to  work  for,  the 
plaintiffi,  or  for  any  purpose  except  merely  to  obtain 
or  communicate  information,  and  from  procucing  any 
persons  who  nught  have  or  might  enter  into  contracts 
with  the  plaintiffs  to  commit  a  breach  of  such  contracts ; 
and  for  other  relief. 

The  plaintiffs  took  out  a  summons  for  an  interim 
injunction  until  the  trial  of  the  action  in  the  terms 
set  out  ab^ve.  and  the  defendant  society  took  out  a 
summons  asking  that  they  should  be  dismissed  from 
the  action  upon  the  ground  that  an  action  would  not 
lie  against  a  trade  union. 

Far«rell,  J.,  granted  an  injunctiiHi  against  the 
defendants  Bell  and  Holmes,  upon  the  authority 
of  Lyons  ▼.  Wilkins,  45  W.  B.  19,  [1896]  1  Oh. 
811 ;  he  also  refused  to  strike  out  tne  defendant 
society  from  the  action,  and  granted  an  io junction 
against  them,  holding  that  the  action  would  lie  against 
them. 

The  defendant  society  appealed. 

Nov.  12.—Haldane,  Q.C,  and  T.  Baieman  Napier 
{W,  S.  Bohson,  Q.C,  8.  T.  Evans,  and  A.  Clement 
Edwards  with  them),  for  the  defendant  society. — The 
Trade  Union  Acts,  1871  and  1876,  have  nowhere  incor- 
porated a  trade  union,  nor  have  these  Acts  authorized  a 
trade  union  to  sue  and  be  sued  in  its  registered  name. 
The  Act  of  1871  legalized  trade  unions,  whereas  before 
that  Act  they  were  illegal  associations  as  being  in 
restraint  of  trade.  When  the  Legislature  wished  to 
incorporate  a  society  it  did  so  in  plain  language — for 
instance,  by  section  21  of  the  Industrial  and  Provi- 
dent Societies  Act,  1893,  and  section  9  of  the 
Building  Societies  Act,  1874.  Moreover,  the  Legis- 
lature, m  authorizing  a  trade  union  to  be  registered 
under  section  6  of  the  Trade  Union  Act,  1871,  took 
the  language  from  section  6  of  the  Oompanies  Act, 
1862,  which  authorized  incorporation  of  a  company, 
carefully  omitting  the  words  making  tiie  company  a 
corporate  body.  A  trade  union  therefore  cannot  be 
sued  in  its  registered  name. 

They  referred  to  Withndl  v.  Qartham,  6  T.  B. 
888;  Buck  v.  Williams,  6  W.  B.  622,  3  H.  &  N. 
308;  WhiUhouse  v.  Fdlowes,  9  W.  B.  667,  10 
0.  B.  K.  S.  766 ;  Mersey  Docks  Trustees  ▼.  Qihhs,  14 
W.  B.  872,  L.  B.  1  £L  L.  93;  BoherU  ▼.  Page,  1 
Q.  B.  D.  476,  24  W.  B.  Dig.  Ill ;  Bighy  v.  Connol, 
28  W.  B.  660,  14  Oh.  D.  482 ;  Wolfe  v.  MaUhews,  30 
W.  B.  838,  21  Oh.  D.  194;  In  re  Amos,  39  W.  B. 
660,  [1891]  3  Oh.  169;  TemperUm  v.  Bussell,  41 
W.  B.  321,  [18931  1  Q.  B.  435;  Lyous  v.  Wilkins ; 
Ellis  ▼.  Duke  of  Bedf<yrd,  47  W.  B.  386,  [1899]  1  Oh. 
494. 

Sir  Edward  Clarke,  Q.C,  (B.  Francis  Williams, 
Q,C.,  and  H,  Holman  Qregory  with  him),  for  tiie 
^intifis.— The  Trade  Union  Act,  1871,  created  a 
new  body.  Section  6  authorized  a  trade  union  to  be 
registered,  section  7  empowered  a  trade  union  to 
h(ud  land,  and  section  8  spoke  of  the  property  of  the 
"trade  union."  The  Act,  when  looked  at  as  a 
whole,  authorized  a  trade  union  to  be  sued.  The 
vesting  of  the  property  of  trade  unions  in  trustees 
was  only  done  for  the  sake  of  convenience.  A  trade 
union  could  be  proceeded  against  for  penalties  : 
sections  16,  16.  The  Legislature  had  created  a  new 
body,  which  acted  by  an  executive  committee.  A 
person  injured  by  the  imlawful  act  of  that  body, 
whether  it  was  a  corporation  or  not,  could  ask  for  the 
protection  of  the  court,  and  the  court  could  grant 
an  injunction  against  that  body  to  restrain  it  from 
applying  its  funds  towards  the  furtherance  of  that 
umawfnl  act.    The  learned  judge  was  therefore  right. 


Haldane,  Q.O,,  replied. 


Cur.  adv,  vulL 


Nov.  21. — A.  L.  Smith,  M.B.,  read  the  judgment  of 
the  court :  This  is  an  action  brought  by  toe  Tsff  YsU 
Bailway  Oo.  against  a  trade  union  in  its  registered 
name  of  ''The  Amalgamated  Society  of  B«dway 
Servants,'*  and  against  Bichard  Bell  and  James 
Holmes,  officers  of  the  union,  for  unlawful  pioksttng. 
and  it  claims  an  injunction  and  other  relief,  whtoh 
would  include  a  claim  for  damages.  No  queatiaii 
upon  this  appeal  arises  as  to  the  competency  of  the 
action  against  Bell  sAd  Holmes;  the  point  made 
is  that  this  action  is  not  maintainable  against  the 
defendants,  who  constitute  a  trade  anion,  consisting 
of  a  great  number  of  persons,  in  the  name  of  "  The 
Amalgamated  Society  of  Bailway  Sarvaats."  The 
point  i«  important,  for  if  a  trade  union  can  be  soed 
in  the  manner  proposed  in  this  case  the  funds  of  the 
union  will  be  liable  to  be  take  a  in  exeoutiou  under  a 
judgment  obtained  against  the  uoion  in  the  society's 
name.  Whether  this  ought  to  be  so  or  not  is  one 
thing,  which  we  have  not  to  inquire  into ;  whether  it 
is  so,  that  is,  whether  the  union  can  be  sued  in  the 
manner  proposed,  is  another  matter,  and  this 
we  have  to  decide.  Farwell,  J.,  has  held  ttiat  this 
action  is  maintainable  against  the  union  in  the 
society's  name,  and  against  this  judgment  it  is 
that  tiie  members  of  the  trade  union  appeal.  The 
learned  judge  in  the  early  part  of  his  judgment 
says  that  which  is  undoubtedly  the  truth— namely, 
that  *'  a  trade  union  is  neither  a  corporation  nor  an 
individual  nor  a  partnership  between  a  number  of 
individuals,"  and  in  this  we  entirely  agree.  There  can, 
in  our  juds^ment,  be  no  doubt  that  at  common  law 
the  defendants  could  not  be  sued  in  the  name  in 
which  tiiey  are  sued  in  this  action  any  more  than  a 
tradesman  could  sue  a  defendant  in  the  name  li  a 
West  End  dub  for  goods  supplied  by  him  to  that 
dub,  for  the  simple  reason  that*  the  name  of  a  dub  is 
not  the  name  of  a  corporation  nor  of  an  individoal 
nor  of  a  partnership,  which  apart  from  statute  are 
the  only  entities  known  to  the  law  as  being  capable 
of  being  sued.  In  order,  therefore,  that  this  action 
can  be  maintained  against  the  defendants  in  the  name 
of  **  The  Amalgamated  Sodety  of  Bailway  Seryants  " 
there  must  be  some  statute  enabling  this  to  be  done 
dther  by  creating  the  sodety  a  corporation,  or 
enacting  that  it  may  be  sued  in  its  registered  naaie ; 
and  this,  as  the  learned  judge  states — and  in  this  we 
also  agree — depends  upon  the  true  construction  of  the 
Trade  Union  Acts— i.e.,  of  the  Acts  of  1871  (34  &  36 
Yict.  c.  31)  and  the  Act  of  1876  (39  &  40  Vict.  o.  22). 
Now,  in  considering  these  Acts,  it  is  in  the  first  jplaos 
to  be  pointed  out  t^t  there  is  no  section  empowering  a 
trade  union  to  sue  or  to  be  sued  in  its  registered  name, 
nor  is  there  any  provision  as  to  constituting  the 
sodety  a  corporation  so  that  it  might  be  sued  as  such. 
And  this  is  the  more  remarkable  if,  as  the  learned 
judge  holds,  it  was  the  intention  of  the  Legislature 
that  a  trade  union  was  to  be  sued  in  its  registered 
name,  sedns  that  when  it  was  desired  that  a 
sodety  shoiSd  sue  or  be  sued  in  its  registered 
name  the  Legislature  knew  well  how  in  plain  terms 
to  bring  about  such  a  result  For  instsuuoe,  in  the 
Oompanies  Act,  1862  (26  &  26  Yict.  c.  89),  by  section 
6,  it  is  enacted  that  seven  or  more  persons  may  be 
registered,  and  the  section  goes  on  to  enact  that  after 
registration  they  shall  form  an  incorporated  oompsny, 
with  or  without  limited  liability.  The  first  part  of 
the  section  is  re-enacted  in  the  Trade  Union  Act  of 
1871,  but  the  last  part  about  incorporation  is  pointedly 
omitted.  Again,  in  the  Building  Sodeties  Act,  1874 
(37  &  38  Yict.  c.  42),  section  9  will  be  found  as 
follows:  ''Every  sodety  now  subsisting  or  hereafter 
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estaUiflhed  shall,  upon  reoeiying  a  oertifioate  of  in- 
ooiporatioii  under  tnia  Act,  become  a  bo<]y  oorporate 
byita  registered  name,  having  perpetual  suooession  until 
terminated  or  dissolYed  in  manner  herein  provided." 
Again,  in  the  Industrial  and  Provident  Societies  Aot, 
1898,  by  section  21  it  is  enacted :  **  The  registration 
of  a  society  shall  render  it  a  body  corporate  by  the 
name  described  in  the  acknowledgment  of  registry, 
by  which  it  may  sue  and  be  sued»  with  perpetual 
succession  and  a  common  seal,  and  with  limited 
liability ;  and  shall  vest  in  the  society  all  property 
for  the  time  being  vested  in  any  person  in  trust  for 
the  society ;  and  all  legal  proceedings  pending  by  or 
against  tiie  trustees  of  any  such  society  may  be 
prosecuted  by  or  against  the  society  in  its  registered 
name'  without  abatement."  It  is  true  that  the 
Amalgamated  Society  of  Bailway  Servants  is  the 
registered  name  of  the  trade  union  sued,  but  how 
does  this  fact  of  itself,  without  more,  render  the 
society  an  entity  capable  of  being  sued  in  that  name  P 
The  mere  registration  has  no  such  effect.  Farwell, 
J.,  does  not  suggest  in  his  judgment  that  in  the 
Trade  Union  Ada  he  can  find  any  sections  in  terms 
authorizing  an  action  against  a  trade  union  in  its  regis- 
tered name,  or  that  by  the  Acts  trade  unions  are  incor- 
porated. But  the  learned  judge  says  the  Legislature 
has  legalized  it— t.e.,  the  trade  union — and  it  must  be 
dealt  with  by  the  courts  according  to  the  intention 
of  the  Iie^slature.  The  learned  judge  says: 
**  Athough  a  corporation  and  an  mdividual  or 
individuals  may  be  the  only  entities  known  to  the 
common  law  wdo  can  sue  or  be  sued,  it  is  competent 
to  the  Xjegislature  to  give  to  an  association  of 
individuals,  which  is  neither  a  corporation  nor  a 
partnership  nor  an  individual,  a  capacity  for  owning 
property  and  acting  by  agents ;  and  such  capacity,  in 
the  absence  of  express  enactment  to  the  contrary, 
involves  the  neceesary  correlative  of  liability  to  the 
extent  of  such  property  for  the  acts  and  defaults  of 
such  agents  " — ^in  other  words,  the  liability  of  being 
sued  in  its  registered  name.  It  is  with  regard  to  this 
last  paragraph,  which  is  the  basis  of  the  judgment,  that, 
with  all  submission,  we  cannot  agree.  When  once  one 
gets  an  entity  not  known  to  the  law,  and  therefore 
inoapable  of  being  sued,  in  our  judgment  to  enable 
such  an  entity  to  be  sued  an  enactment  must  be 
found  either  express  or  implied  enabling  this  to  be 
done,  and  it  is  not  correct  to  say  that  such  an  entity 
can  be  sued  unless  there  be  found  an  express  enact- 
ment to  the  contrary.  Where  in  the  Trade  Union 
Acts  is  to  be  found  any  enactment,  express  or  implied, 
that  a  trade  union  is  to  be  sued  in  its  registered 
name  ?  Express  there  is  none,  and  it  is  clear  that 
a  trade  union  is  not  made  a  corporation,  as 
the  Acts  we  have  above  referred  to  show  is  con- 
stantlT  the  case  with  other  societies.  That  the 
Legislatare  has  omitted  to  enact  this  in  the  Trade 
Union  Acts  of  1871  and  1876  is  dear;  and  in  our 
judgment  this  has  not  been  omitted  by  error.  That 
a  trade  union  is  legalized  by  the  Act  of  1871  we  do 
not  doubt,  nor  does  the  learned  judge ;  and  this  Act, 
together  with  the  Acts  of  1875  and  1876,  was  the 
bharter  of  trade  unions,  as  I  pointed  out  in  Lyon$ 
V.  Wilkifu ;  but  it  is  not  enacted  in  the  charter 
that  a  trade  union  is  to  be  liable  to  be  sued 
in  its  regifttered  name,  as  contended  for  by  the 
plaintiff,  so  that  they  may  take  the  fund*  of  the 
union  in  execution.  Such  a  liability  is  not  to  be 
found  in  the  Acts,  and  in  our  iudgment  the  intention 
of  the  Legislature  which  the  learned  judge  relies  on 
is  only  to  be  foimd  in  what  the  Legislature  has 
enacted.  Moreover,  by  section  9  of  the  Act  of  1871 
it  Is  expressly  enacted  that  the  trustees  of  a  trade 
union  registered  under  the  Act  or  any  other  officer  of 
the  union  who  may  be  authorized  to  do  so  by  the  \ 


rules  may  bring  or  defend  any  action  in  any 
court  of  law  touching  the  property  of  the  trade 
union — a  most  remarkable  section  ft,  as  is  argued 
for  the  plaintiffs  and  held  by  the  learned  judge,  the 
purview  of  the  Act  is  that  a  trade  union  can  be  sued 
in  its  registered  name.  If  this  were  so,  what  is  the 
good  of  this  section  expressly  enabling  the  trustees  or 
other  officer  of  the  union  to  sue  or  be  sued  in  respect 
of  property  P  We  can  find  nothing  in  the  Acts  where- 
from  the  inference  is  to  be  drawn  that  the  Legislatore 
has  enacted  that  a  trade  union  can  be  sued  in  its 
registered  name ;  but,  by  reason  of  the  language  of 
the  Acts  and  what  is  omitted  therefrom,  if  necessary, 
we  should  find  the  exact  contrary.  In  our  judgment, 
for  the  reasons  above,  a  trade  union  cannot  be  sued, 
as  is  now  attempted.  Sections  15  and  16  only  show 
as  reg^ds  penalties  that  the  funds  of  the  union  may 
be  got  at.  The  cases  which  are  relied  on  by  the 
learned  judge  do  not  effect  the  question  which  now 
arises  for  decision.  They  relate  to  the  extent  of 
liability  imposed  by  the  Legislature  on  a  body  which 
was  either  incorporated  (Mersey  Docks  Trustees  v. 
ChibhSy  or  empowered  to  be  sued  by  one  of  its 
officers:  Ruck  v.  Williama,  Whitehouse  v.  FelUnoes. 
The  case  of  TemperUm  v.  Russell^  referred  to  during 
the  argument  in  this  court,  seems  to  have  been 
argued  and  decided  upon  the  assumption  that  an 
action  such  as  the  present  was  not  maintainable. 
As  there  is  no  statute  empowering  this  action 
to  be  brought  against  the  union  in  its  registered 
name,  it  ia  not  maintainable  against  the  Amalgamated 
Society  of  Bailway  Servants  eo  nomine,  and  these 
defendants  must,  therefore,  be  struck  out ;  the 
injunction  against  them  must  be  dissolved ;  and  this 
appeal,  as  regards  these  defendants,  must  be  allowed 
with  costs  here  and  below. 

Appeal  allowed. 

Solicitors  for  the  plaintiff^,  RiddeU  &  Go.,  for  MeyricK 
<fe  Dams^  Cardiff. 

Solicitors  for  the  defendant   society,    Williamson^ 
Hill,  <k  Co,,  for  Ingledew  &  Sons,  Cardiff. 


Appeal.  ) 

(A.  L.  Smith,  M.B.,  and  Collins  [  Nov.  15. 

and  Stirling,  L.JJ.)  j 

Bailey  v,  PLAirr.  (a.) 

Master  and  servant — Employer's  liability — Accident — 
Compensation — Enforcement  of  award  —  Committal 
order— Debtors  Act,  1869  (32  &  33  Vict.  c.  62),  s.  5— 
Workmen's  Compensation  Act,  1897  (60  <fe  61  Vict. 
c.  37),  Sched.  II.,  d.  8. 

A  county  court  judge  has  jurisdiction  to  enforce  an 
award  under  the  Workmen's  Compensation  Act,  1897,  by 
means  of  an  order  of  committal  under  section  6  of  ths 
Debtors  Act,  1869. 

Appeal  from  an  order  of  the  judge  of  the  Crewe 
County  Court  under  the  Workmen's  Compensation 
Act,  1897. 

The  applicant  for  compensation  was  a  boy  who  was 
injured  oy  an  accident  while  in  the  employmeot  of 
the  respondent. 

The  arbitrator  appointed  under  the  Workmen's 
Compensation  Act,  1897,  awarded  the  applicant  a  sum 
to  be  paid  forthwith,  and  also  2s.  6d.  a  week  as  com- 
pensation ;  and  a  memorandum  thereof  was  sent  to 

(o.)  Beported  by  W.  F.  Babey,  Esq.,  Bamster- 
at-Law. 
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the  registrar  of  the  ooonty  oomt  for  the  distriot  and 
was  recorded  under  Schedule  11.,  dauae  8,  of  the  Act.* 

The  weekly  payments  having  fallen  into  arrear,  the 
applicant  applied  to  the  county  court  judge  for  a 
committal  order  under  section  5  of  <^e  Debtors  Act, 
1869. 

The  county  court  judge  foimd  as  a  fact  that  the 
respondent  had  had  ample  means  to  j^ay  the  arrears 
since  they  became  due,  and  that,  if  it  were  an 
application  founded  opon  an  ordinary  judgment  of 
the  court,  he  would  have  made  an  order  of  committal ; 
but  he  held  that  a  committal  order  could  not  properly 
be^  described  as  a  mode  of  enforcing  a  judgment,  it 
being  merely  a  process  for  punishiog  a  contimiacious 
debtor.  He  accordingly  held  that  he  had  no  jurisdic- 
tion to  make  a  committal  order. 

The  applicant  appealed. 

Minion- Senhoiiae,  for  the  applicant. — ^The  process  of 
committal  under  section  5  ox  the  Debtors  Act,  1869, 
is  not  merely  punitive  in  its  character;  it  is  sub- 
stantially civil  process  in  the  nature  of  execution: 
Ex  parte  Dakim,  16  0.  B.  77.  [A.  L.  Smith,  M.B.— 
What  jurisdiction  have  we  to  entertain  this  api>eal  P 
How  does  this  case  come  within  the  api>ed  dause  in 
the  schedule  to  the  Act  of  1897  ?  However,  without 
deciding  the  point  or  making  a  precedent  of  it,  we 
will  hear  the  appeal.  1  A  memorandum  which  has 
been  recorded  under  clause  8  of  Schedule  II.  can  be 
enforced  in  the  same  manner  as  a  county  court  judg- 
ment. A  committal  order  under  the  Debtors  Act 
has  always  been  regarded  as  a  mode  of  enforcing  a 
judgment.  It  is  a  process  of  coercion  to  compel  the 
judgment  debtor  to  pay  the  debt.  County  court 
judges  have  differed  upon  this  point:  see  Johnson  v. 
Adshead,  Minton-Senhouse's  Workmen's  Compensa- 
tion Cases,  vol.  2,  p.  158.  The  county  court  judge 
had  jurisdiction  to  make  the  committal  order. 

He  also  referred  to  Cobham  v.  Dalton,  23  W.  B.  866, 
L.  B.  10  Ch.  App.  665 ;  Stonor  v.  Fowh,  36  W.  B.  742, 
13  App.  Cas.  20. 

The  respondent  did  not  appear. 

A.  L.  Smith,  M.B. — ^We  will  assume  that  we  have 
jurisdiction  to  hear  this  appeal,  though  I  desire  to 
say  that  I  express  no  opinion  upon  we  point*  The 
county  court  judge  has  held  that  he  has  no  jurisdic- 
tion to  enforce  the  memorandum  which  has  been 
recorded,  by  means  of  a  judgment  summons — that  is, 
by  the  process  of  imprisonment.  The  question  is 
whether  an  order  of  committal  under  section  6  of  the 
Debtors  Act,  1869,  is  a  means  of  enforcing  a  judg- 
ment in  a  county  court.  By  clause  8  in  Schedule  n. 
to  the  Workmen's  Compensation  Act,  1897,  a  memor- 
andum when  recorded  stands  in  the  same  position  for 
the  purposes  of  enforcement  as  a  judgment  of  a 
ooimty  court.  One  mode  of  enforcing  a  county  court 
jud§puent  is  by  issuing  execution  agamst  the  goods  of 
the  judgment  debtor.  Another  mc^e,  which  is  a  very 
common  mode,  is  to  coerce  the  judgment  debtor  into 
obeying  the  order  of  the  court  by  sending  him  to 

E risen  under  section  5  of  the  Debtors  Act,  1869.  This 
itter  process  is  guarded  by  the  condition  that  the 
process  cannot  be  put  into  operation  unless  the  judg- 
ment debtor  has  or  has  had  since  the  date  of  the 
i'udgment  the  means  to  pay  the  judgment  debt.  The 
earned  county  court  judge  has,  in  a  very  careful 

*  By  Schedule  II.,  clause  8 :  ''  Where  the  amount  of 
compensation  under  this  Act  shall  have  been  ascer- 
tained •  •  .  a  memorandum  thereof  shall  be  sent 
•  .  •  to  the  r^;istrar  of  the  county  court  for  the 
district  .  .  .  who  shall  .  .  .  record  such  memo- 
randum in  a  special  register  without  fee,  and  tiiereupon 
the  said  memorandum  shall  for  all  purposes  be  enforce- 
able as  a  county  court  judgment." 


judgment,  held  that  the  process  is  merely  a  process 
for  punishing  a  contumacious  debtor,  and  is  not  a 
means  of  enforcing  a  judgment.  I  will  assume  that 
the  process  is  partiv  punitive.  But  in  my  opinion  it 
is  also  a  means  of  forcing  a  judgment  debtor  to  obey 
the  judgment  of  the  court  by  sending  him  to  prison 
for  a  term  not  exceeding  six  weeks.  It  is  therefore 
a  mode  of  enforcing  a  judgment  by  the  coercion  of 
imprisonment,  and  it  is  a  very  usual  and  common 
mode  of  enforcing  the  payment  of  small  debts  in  the 
county  court.  An  order  of  committal  under  section 
5  of  the  Debtors  Act,  1869,  is  therefore  a  means  of 
enforcing  a  judgment,  and  this  appeal  must  be 
allowed. 

Collins,  L.J.— I  am  of  the  same  opinion*  I  think 
that  the  process  by  which  a  judgment  debtor  oan  be 
committed  to  prison  for  non-payment  of  the  judg- 
ment debt  continues  to  be  the  same  now  as  it  was 
when  the  case  of  Ex  parte  Dakins  was  decided.  I  will 
only  read  a  passage  from  the  judgment  of  Williams, 
J.,  though  the  other  judges  expreased  similar  opinions. 
That  learned  judge  said :  ''  That  satisfies  my  mind  that 
the  commitment  is  equivalent  to  an  imprisonment 
under  an  attachment  for  non-payment  of  a  debt,  or,  in 
other  words,  that  it  is  substantially  civil  process." 
It  seems  clear  to  me,  when  one  examines  the  matter, 
that  the  real  purpose  of  the  process  of  committal 
under  section  5  of  the  Debtors  Act,  1869,  is  to  put 
pressure  on  the  judgment  debtor  to  make  him  pay 
the  debt.  One  reason  that  leads  to  that  conclusion  is 
that  the  judgment  debtor,  however  contumacious  he 
may  be,  can  always  avoid  the  imprisonment  by 
paying  the  debt.  Tliat,  to  my  mind,  shows  that  the 
process  is  not  entirely  punitive,  because  it  gives  the 
contimiacious  debtor  a  discretion  whether  he  will 
accept  the  punishment  or  not.  Another  matter, 
which  underlies  the  whole  of  the  criminal  law,  is  that 
a  person  who  has  served  the  term  of  his  imprison- 
ment thereby  purchases  his  freedom.  In  the  case  of 
a  committal  under  section  6  of  the  Debtors  Act, 
1869,  by  an  express  provision  in  that  Act,  the 
imprisonment  does  not  operate  as  a  satisfaction  or 
extinguishment  of  the  debt.  Therefore  the  judgment 
debtor  suffers  tiie  imprisonment  and  the  offence  is  left 
untouched.  That  seems  to  me  to  be  another  reason 
to  show  that  the  process  of  imprisonment  imder  the 
Debtors  Act  is  for  the  purpose  of  putting  pressure 
upon  the  debtor  to  compel  him  to  pay  the  debt.  It 
is  true  that  the  Legislature  has  limited  the  application 
of  this  mode  of  forcing  payment  of  the  debt  to  the 
case  of  contumacious  &Dtors,  but  when  once  the 
process  is  applied  it  becomes  a  mode  of  enforcing 
payment  of  the  debt,  and  is  not  merely  punitive  in 
its  character.  It  is  robbed  of  two  of  the  ordinary 
elements  of  punishment — ^that  is  to  say,  the  judgment 
debtor  can  elect  to  avoid  the  punishment,  and  the 
serving  of  the  imprisonment  does  not  get  rid  of  the 
debt.  For  these  reasons  I  think  that  ti^e  award  can 
be  enforced  by  a  committal  order  under  section  6  of 
the  Debtors  Act,  1869. 

STiBLiNa,  L.J. — I  have  arrived  at  the  same  con- 
clusion, though  not  without  hesitation,  because  I  was 
impressed  by  the  very  careful  and  able  reasoning  of 
the  county  court  judge.  I  think  that  to  a  certain 
extent  the  reasoning  is  well  founded.  Committal 
orders  under  section  5  of  the  Debtors  Act,  1869,  are 
to  a  certain  extent  punitive.  What  is  the  effect  of  a 
memorandum  which  has  been  recorded  imder  dause 
8  of  Schedule  II.  to  the  Act  P  It  amounts  to  a  direc- 
tion to  pay  the  sums  awarded.  Supposing  such  a 
direction  were  embodied  in  a  county  court  judgment, 
it  would  amount  to  an  order  of  the  court,  to  which 
obedience  would  be  due  on  the  part  of  the  person 
against  whom  it  was  made.    I  think  that  clause  8 
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mt€DdB  that  all  the  means  which  a  oount|r  court 
judge  has  at  hia  disposal  for  enforcing  obedience  to 
an  order  of  the  county  court  shall  be  available  to  the 
person  in  whose  favoTur  the  memorandum  is  recorded. 
The  point  at  which  I  part  company  from  the  learned 
ootinty  court  judge  is  where  he  says  that  a  committal 
order  cannot  properly  be  described  as  a  mode  of 
enfoTOinK  a  judgment.  I  agree  that  it  is  not  a 
process  by  which  th^  debt  is  satisfied.  But  it  is  a 
process  for  enforcing  obedience  to  the  order  of  the 
coort.  In  my  opinion  the  judge  has  put  too  narrow 
a  construction  on  dause  8. 

Appeal  allowed. 

Solicitors,   Taylor,  Eoare,  A  Pilcher,  for  B.    B. 
EdMon^  Orewe. 


Appeal.  ') 

(A.  L.  Smith,  M.B.,  and  Collins  [  Not.  14. 

and  Stirling,  L.JJ.)  j 

Febouson  v.  Gbxen.  (a.) 

Master  and  servant— Employers*  liaUlity— Accident- 
Compensation  —  Building  —  Bcaffolding — Workmen*  s 
Compensation  Act,  1897  (60  <fc  61  Vict.  c.  37),  s.  7. 
In  an  arbitration  under  the  Workmen's  Compensation 
Adj  1897,  it  appeared  that,  at  the  time  of  the  accident, 
the  workman  was  standing  on  a  structure  of  trestles  and 
boards  in  one  of  the  rooms  of  an  unfinished  house,  and 
was  engaged  in  plastering  the  ceiling.     The  arbitrator 
found  that  the  structure  was  not  a  "  scaffolding  "  within 
section  7  of  the  Act,     The  county  court  judge  set  aside 
that  finding. 

Held,  that,  though  Maude  v.  Brook,  48  W,  B.  290, 
[1900]  1  Q,  B,  576,  showed  that  such  a  structure  of 
trestles  and  boards  might  be  a  '^scaffolding**  within 
section  7,  yet  t?ie  question  whether  it  was  a  **  scaffolding  ** 
wthin  the  section  was  a  question  of  fact  for  the  arbitrator, 
and  that  his  finding  was  not  open  to  review. 

Appeal  from  a  decision  of  the  judge  of  the  Oldham 
County  Court  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897. 

Tiie  i^phcant  lor  compensation  was  a  working 
plasterer. 

The  employers,  who  were  master  plaiterers,  had 
entered  into  a  contract  with  a  building  owner  to  do 
the  plasterers'  work  in  the  construction  of  some 
oottslges. 

The  cottages  had  been  built  by  means  of  external 
ecaffoiding,  and,  the  roofing  haying  been  completed, 
the  scaffolding  had  been  remoyed. 

The  applicant  was  engaged  in  the  work  of  plaster- 
ing the  walls  and  ceiimgs  of  the  rooms  in  the 
cottages.  In  order  to  reach  the  ceilings  and  higher 
parts  of  the  walls  of  one  of  the  rooms  he  con- 
structed a  platform  by  means  of  two  trestles,  across 
which  he  placed  loose  boards.  On  this  platform  he 
stood  while  he  worked,  and  he  placed  on  the  platform 
a  table  on  which  he  manipulated  the  plaster.  Fmdmg 
that  the  table  was  unsteady  he  used  a  hammer  for 
the  purpose  of  mending  it,  and  wMe  he  was  doing 
so  a  nau  flew  into  his  eye  and  caused  him  serious 
injury. 

The  case  was  heard  by  an  arbitrator  appointed  by 
the  county  court  judge.  The  arbitrator  found  that 
at  the  time  of  the  accident  the  applicant  was  em- 
ployed in  a  building  which  exceeded  thirty  feet  in 
Height,  and  which  was  "  being  constructed  " ;  but  he 
found  that  it  was  not  being  constructed  *'  by  means 

(a.)  Beported  by  F.  G.  Buckbb,  Esq.,  Barrister- 
at-Law. 


of  a  scaffolding"  within  the  meaning  of  section  7, 
sub-section  1,  of  the  Workmen's  Compensation  Act, 
and  on  that  ground  he  held  that  the  case  did  not 
come  within  the  Act,  and  that  therefore  the  applicant 
was  not  entitled  to  any  compensation.  But  he  sub- 
mitted for  the  consideration  of  the  county  court  judge 
the  question  of  law  whether  it  was  open  to  him  to 
find  that  in  this  case  the  construction  was  not  *'by 
means  of  a  scaffolding "  within  the  meaning  of  the 
section. 

The  county  court  judge  reversed  the  decision  of 
the  arbitrator,  being  of  opinion  that  the  question 
whether  the  arrangement  of  trestles  and  boards  was 
a  scaffolding  within  the  meaning  of  the  section  was  a 
mixed  question  of  fact  and  law,  and  not  a  pure 
question  of  fact  as  the  arbitrator  had  thought ;  and 
that,  having  regard  to  the  case  of  Maude  ▼.  Brook, 
48  W.  B.  290,  [1900]  ]  Q.  B.  575,  the  arbitrator  had 
misdirected  himself  on  that  question. 

The  employers  appealed. 

-Sw^S'^i  0»^-»  for  the  employers. — ^The  county  coxurt 
judge  was  wrong  in  int^ering  with  the  arbitrator's 
finding  on  a  question  of  fact — viz.,  that  the  arrange- 
ment of  trestles  and  boards  used  in  this  case  was 
not  a  scaffolding.  It  is  true  that  in  Maude  ▼. 
Brook,  the  arbitrator  found  that  a  similar  arrange- 
ment of  trestles  and  boards  was  a  scaffolding, 
and  the  majority  of  the  court  (Collins,  L.J.,  dis- 
senting) upheld  his  award.  But  the  ground  of 
the  decision  was  merely  that  there  was  evidence  on 
which  he  could  so  find.  In  Wood  ▼.  Walsh  <k  Sons, 
47  W.  B.  504,  [1899]  1  Q.  B.  1009,  the  arbitrator 
foimd  that  a  plunk  resting  on  a  window-sill  and  a 
rung  of  a  ladder  was  not  a  scaffolding.  The  coimty 
court  judge  having  reversed  his  decision,  this  court 
restored  the  award  of  the  arbitrator  on  the  around  that 
his  finding  of  fact  ought  not  to  be  interfered  with .  In 
HoddinoU  v.  Newton,  Chambers,  &  Co,,  47  W.  E.  499, 
[1899]  1  Q.  B.  1018,  the  county  court  judge  found 
that  an  arrangement  of  planks  attached  to  the  iron 
columns  of  a  buildiDg  was  a  scaffolding,  and  the 
court  refused  to  interefere  with  his  finding.  Thus  all 
the  decisions  are  in  favour  of  this  appeal,  as  showing 
that  the  court  will  not  interfere  with  the  finding  of 
an  arbitrator  on  the  question  whether  an  alleged 
scaffolding  is  scaffoldiug  or  not,  provided  only  there 
is  any  evidence  on  which  his  finding  can  be  supported. 
The  county  court  judge  made  the  mistake  of  treating 
Mauds  V.  Brook  as  a  deduon  that  an  arrangement 
such  as  was  used  in  this  case  is,  in  point  of  law,  a 
scaffolding  within  the  meaning  of  the  section. 

B,  G,  Wilkinson,  for  the  applicant.'— The  arbitrator 
misdirected  himself  in  interpreting  the  word  "scaffold- 
ing "  as  used  in  the  section.  He  adopted  the  inter- 
pretation put  upon  the  word  by  Collins,  L.J.,  in 
Maude  v.  Brook  instead  of  that  put  upon  it  by  the 
majority  of  the  court. 

A.  L.  Smith,  M.B. — This  is  an  appeal  by  employers 
from  a  decision  of  a  county  court  judge.  The 
arbitrator  found  that  the  arrangement  of  tresties  and 
boards  on  which  the  workman  was  standing  at  the 
time  when  he  met  with  the  accident  was  not  a  scaffold- 
ing within  the  meaning  of  section  7,  sub-section  1, 
of  the  Workmen's  Compensation  Act,  and  he  accord- 
ingly refused  to  make  an  award  in  favour  of  the 
workman.  The  coxmty  court  judge  has  set. aside  that 
finding  and  given  his  decision  in  favour  of  the  work- 
man. We  lutve  consistentiy  refused,  ever  since  these 
cases  began  to  come  before  us,  to  give  any  definition 
in  law  of  the  word  "scaffolding"  as  used  in  this 
section.  We  have  said  that  all  questions  of  fact 
under  this  Act  are  to  be  determined  by  the  arbitrator. 
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and  that  the  only  jariBdiotion  whioh  this  oourt  has 
under  the  Aot  is  to  deal  with  questions  of  law,  and  we 
have  refused  to  interfere  with  any  finding  on  a 
question  of  fact  if  there  was  any  evidence  to  support 
it.  We  said  that  in  one  of  the  earliest  oases  under  the 
Act.  Since  then  there  have  been  three  cases,  Wood  v. 
WaUh  &  Sons ;  HoddinoU  v.  Newion,  GhamherBf  <Ss  Co,, 
and  Maude  y.  Brooke  in  each  of  which  we  have 
refused  to  meddle  with  the  finding  of  fact  of 
the  tribunal  below  as  to  whether  that  which  was 
alleged  to  be  a  scaffoldiaff  was  a  scaffolding  or 
not.  In  Maude  v.  Brook  the  facts  were  not  dis- 
tinguishable in  substance  from  the  facts  of  this  case. 
An  arraogement  of  trestles  and  boards  was  used  for 
the  purpose  of  plastering  the  ceilings  and  walls  of  a 
room  in  a  house,  and  the  county  court  judge  found 
that  that  arrangement  was  a  scaffolding.  Bigby,  L.  J., 
and  I  held  that  there  was  evidence  on  which  he  could 
so  find,  and  we  declined  to  interfere.  Collins,  L.  J., 
came  to  the  conclusion  that  the  trestles  and  boards 
used  in  that  case  afforded  no  evidence  of  a  scaffolding 
within  the  meaning  of  the  Act.  In  my  opinion  the 
county  court  judge  in  this  case  cannot  properly  over- 
rule the  arbitrator's  finding  on  a  question  of  fact  if 
there  is  any  evidence  to  support  it.  It  is  said  that 
the  result  of  our  decision  is  that  there  are  two  con- 
tradictory findings  with  regard  to  exactly  Rinular 
facts.  But  it  is  id  ways  possible  for  different  tribunals 
to  arrive  at  different  findings  on  a  question  of  fact. 
I  think  that  the  arbitrator's  decision  must  stand,  and 
that  the  appeal  must  be  allowed. 

OoLLDfS,  KJ. — I  am  of  the  same  opinion.  The 
result  of  the  cases  is  this,  that  an  arrangement  of 
trestles  and  boards  such  as  was  used  here  and  in 
Maude  v.  Brook  may  come  within  the  legal  definition 
of  "  scaffolding  "  as  that  word  is  used  m  the  Work- 
men's Compensation  Act,  and  that  whether  in  any 
particular  case  such  an  arrangement  does  come  within 
the  definition  is  a  question  of  fact  I  myself  thought 
that  the  quf'Stion  whether  a  particular  arrangement 
is  a  scaff  jlding  was  not  a  question  of  pure  fact,  but  was 
a  mixed  question  of  law  and  fact,  and  that  an 
arrangement  of  this  description  was  not  a  scaffolding. 
But  it  is  now  settled  as  law  that  such  an  arrangement 
may  be  a  scaffolding  within  the  meaning  of  the 
section.  Therefore  anv  arbitrator  who  now  directed 
himself  on  the  hypomesis  that  it  oould  not  be  a 
scaffolding  would  be  misdirecting  himself.  In  this 
c«se  the  arbitrator  has  arrived  at  tiie  condusion  that, 
at  a  matter  of  fact,  it  was  not  a  scaffolding.  It  is 
difficult  to  see  how,  on  the  cases,  be  could  so  decide. 
But  I  think  he  was  at  large  to  consider,  as  a  question 
of  fact,  whether  it  was  a  scaffolding  or  not.  It  seems 
to  me  that  the  oounty  oourt  judge  pressed  the 
decision  of  this  court  in  Maude  v.  Brook  too  far. 

SnBLlNa,  L.J.  —  I  have  arrived  at  the  same 
coDdusion.  We  are  bound  by  the  judgment  of  the 
majority  of  the  court  in  Maude  v.  Brook,  That 
decides  that,  as  a  matter  of  law,  such  an  arrangement 
as  was  used  in  this  case  may  be  a  scaffolding,  but  not 
that  it  is  necessarily  so.  That  is  a  question  of  fact, 
and  is  to  be  dedded  by  the  arbitrator  ia  each 
particular  case. 

Appeal  allowed. 

Solidtors  for  the  employers,  W.  Hurd  <fe  Son,  for 
P^yne,  Oallcway,  &  Paynes  Manchester. 

Solidtors  for  the  applicant,  B.  A.  W.  Wroffg, 
Manchester. 


From  Ohan.  Div.  \ 

(Bigby,  Vaughan  Williams,  [  Nov  7,  8. 

and  Bomer,  L.J  J.)         ) 

In  re  Whitakbb. 
Whttaeeb  v.  Pai«sceb.  (a.) 

Adminiitration — Voluntary  settlement — Insolvent  estate 
— Postponement  of  voluntary  debts — Judicature  Act, 
1875  138  &  39  Vict.  c.  77),  ».  10. 

By  virtue  of  section  10  o/  the  Judicature  Act^  1875, 
whatever  rules  are  for  t?ie  time  being  in  force  in  bank" 
ruptcy  with  regard  to  debts  provable  are  to  apply  in  the 
administration  of  insolvent  estcUes  in  the  Chancery 
Division, 

Consequently,  voluntary  creditors  of  a  deceased  t»- 
solvent  are  entitled  to  rank  pari  passu  with  creditors  for 
valuable  consideration,  the  old  rule  in  Chancery,  whereby 
their  claims  were  postponed,  being  now  abrogated. 

Decision  of  Cozens- Hardy,  J.  (•ute,  p,  56,  [1900]  2 
Ch,  676).  confirmed. 

In  re  Maggi.  Winehouse  v,  Winehouso,  30  W,  B. 
729,  20  Ch,  D,  545,  overruled. 

This  was  an  appeal  from  a  dedsion  of  O'seDs- 
Hardy,  J.  (reported  anU,  p.  56,  [1900]  2  Ch.  676). 

William  A.  Whitaker,  by  a  voluntary  settlement 
dated  the  1st  of  August,  1889,  covenanted  to  pay  th« 
trustees  of  the  settlement  an  annuity  of  £250  during 
his  own  life  and  £5,000  within  six  months  after  his 
death,  with  interert  in  the  meanwhile,  to  be  held  on 
trust  for  a  lunatic  son  of  the  settlor. 

The  settlor  died  on  the  6th  of  March,  1898. 

At  the  date  of  his  death  there  was  owing  to  the 
trustees  of  the  settlement  a  small  sum  in  respeot  of 
arrears  of  the  annuity  and  the  capital  sum  of  £5,000 
and  the  interest  thereon. 

The  estate  of  the  settlor  was  insolvent,  and  the 
question  was  whether  the  amount  due  to  the  eon's 
trustees  ought  to  be  postponed  to  debts  for  TalaaUe 
consideration. 

Cozens-Hardy,  J.,  hdd  that  the  old  rule  of  the 
Oourt  of  Chenoery  under  which  voluntary  debts  were 
postponed  must  be  regarded  as  abrogated  by  section 
10  of  the  Judicature  Act,  1875,  and  that  the  trustees 
must  be  paid  pari  passu  with  other  creditors. 

The  creditors  for  value  appealed. 

Eve,  Q.C.,  and  E,  Ford,  for  the  appeal.— Seotaon  10 
of  the  Judicature  Act,  1875.  imports  into  the  adminis- 
tration the  benkruptcy  roles  as  regard  proof  only, 
and  not  thos«t  as  regards  payment :  timith  v.  Morgan, 
5  C,  P.  D.  337,  28  W.  B.  Dig.  4;  In  re  Maggi,  Wine- 
house  V.  Winehouse,  30  W.  B.  729,  20  Ch.  D.  546 
Though  In  re  Leng,  Tarn  v.  Emmerson,  43  W.  B.  406, 
[1895]  1  Oh.  652,  which  was  followed  by  Stirling,  J., 
m  In  re  Eeywood,  46  W.  B.  72,  [1897]  2  Ch.  593,  may 
appear  inconsistent  with  these  cases,  the  real  ground 
of  that  decisioQ  was,  that  there  was  no  debt  whioh  was 
provable  in  bankruptcy,  and  consequently  there  oould 
be  none  provable  in  the  administration. 

Vernon  Smith,  Q.C,  and  S,  B,  L.  Druce,  far  the 
voluntary  creditors,  were  not  called  on. 

Capron,  for  the  executor  of  William  Augustas 
Whitaker. 

BiGBY,  L.J.— The  question  is  whether,  in  the  ad- 
ministration of  an  insolvent  estate  in  the  Chancery 
Division,  the  old  and  undoubted  rule  of  the  Court  of 
Chancery  that  creditors  for  valuable  consideration 
took  precedence  over  those  whose  debts  were  not 
founded  upon  a  valuable  consideration  must,  not- 

(o.)  Beported  by  J.  L  Stiblino,  Esq.,  Barrister- 
at-Law. 


Vol.  xux.       ti,«.  15,1900.]       THE  WEEKLY  REt^ORfER. 


l07 


0.  A. 


Iir  BS  Whitakbb.— Irbdale  and  Anothbb  v.  GHnrA  Tbadbbs'  Insubavob  Oo. 


O.A. 


withBtaading  Boction  10  of  the  Judioatore  Act,  1876, 
•till  preTail.    In  my  opinion  we  oannot  so  hold. 

Section  10  provides,  among  other  things,  that  the 
roles  for  the  time  being  in  force  in  bankruptcy  as  to 
debts  provable  shall  apply  in  the  administration  by 
the  High  Court  of  the  estate  of  a  deceased  insolvent, 
and  apon  the  true  oonstmction  of  these  words  I  think 
they  do  not  simply  deal  with  the  proof  of  debts. 
These  same  rules  are  to  prevail  ''  as  to  debts  and 
liabilities  provable/'  and  1  cannot  read  those  words 
as  meaning  simply  *'a8  to  the  proof  of  debts  and 
liabilities.*'  I  think  they  mean  that  whatever  general 
rules  are  in  force  in  the  Oonrt  of  Bankruptcy  for  the 
time  being  with  regard  to  debts  and  liabilities  prov- 
able shall  apply  in  the  administration  of  insolvent 
estates  in  the  Ohanoery  Division.  Now  undoubtedly 
in  bankruptcy  (it  does  not  matter  how  it  came 
about)  the  rule  as  to  debts  and  liabilities  provable 
is  that  all  debts  and  liabilities,  whether  contracted 
for  value  or  not,  shall  rank  pari  pasiu  I  think  we 
should  be  cutting  down  unduly  the  plain  words  of 
seotiGii  10  if  in  the  present  case  we  allow  an  old  rule 
of  the  Gonrt  of  Ohanoery  to  override  the  present  rule 
with  regard  to  bankruptcy.  If  ever  that  rule  should 
be  altered  it  would,  of  course,  be  a  different  matter, 
tiiough  I  do  not  suggest  that  it  ought  ta  be  altered. 
B«t  it  is  now  a  fixed  rule  that  voluntary  debts  shall 
be  on  an  equality  with  debts  for  value.  If  this  view 
oooflicts  with  the  decisions  in  Smith  v.  Morgan  and 
In  re  Maggi  I  can  only  say  that  we  are  not  bound  by 
those  demsions,  and  if  and  so  far  as  it  is  necessary 
(which  probably  means  alto^ther)  we  must  ovorule 
them.    The  appeal  will  be  dismissed  with  costs. 

YATJQHAir  WiLUAHS,  L.J.— I  agree.  I  do  not 
thmk  that  section  10  of  the  Judicature  Act,  1875,  is 
artistically  drawn,  or  that  it  is  very  easy  to  construe. 
Psrhaps  that  is  the  reason  why  the  decisions  on  the 
section  are  not  very  easy  to  reconcile.  I  should  have 
thought  that  the  decision  of  the  Court  of  Appeal  in 
In  re  Leng  was  absolutely  inconsistent  with  the 
decision  of  Fry,  J.,  in  In  re  Maggi,  But  Licdlev, 
L.J,,  in  hia  judgment  in  In  re  Leng  seems  expressly 
to  tskis  the  mw  tbat  the  two  decisions  are  reconcil- 
able. 

One  thing  is  quite  dear,  viz.,  that  the  section 
does  not  mean  that  in  all  respects  the  results  of  the 
bankruptcy  and  the  consequent  administration  of  the 
estate  and  the  rsaults  of  a  death  of  an  insolvent  and 
the  ooDseqnent  administration  of  his  estate  are  to  be 
absolutely  identicaL  It  was  long  ago  decided  that, 
notwithstandiog  section  10  of  the  Judicature  Act, 
1878,  you  must  still  apply  in  bankruptcy  only  those 
bsnlffuptcy  rules,  whether  statutory  or  otherwise, 
which  go  to  augment  the  bankrupt's  assets  as  against 
third  persons.  So  far  it  is  plain  that  there  vk  intended 
to  be  a  distinction  between  bankruptcy  and  the  con- 
sequent administration  and  death  followed  by  adminis- 
tration of  the  insolvent  estate  of  a  deceased.  The 
Motion  itself  seems  to  me  to  point  to  an  intention 
that  the  uniforinity  (if  I  may  use  the  expression)  shall 
be  limited  to  some  particular  subjects,  because  it  says 
"the  same  rules  shall  prevail  aod  be  observed  as  to 
the  respective  rights  of  secured  and  unsecured 
oraditors,  and  as  to  debts  and  liabilities  provable,  and 
ss  to  the  valuation  of  annuities  and  future  and  con- 
tingent liabilities  respectively."  This  section  specifies 
four  heads  as  to  which  uniformity  is  for  the  future 
to  prevaiL  And  in  my  view,  we  have,  in  construing 
tiie  sections,  to  determine  what  are  the  limits  of  the 
four  heads  there  specified,  and  then  to  see  whether 
this  rule  of  administration  in  Ohanoery,  whereby 
▼olDntary  creditors  were  postponed  to  creditors  for 
Value,  is  still  to  prevaiL 

It  seems  to  me  that  this  rule  of  Ohanoery  adminis* 


tration  comes  under  the  first  of  the  four  heads — ^vis., 
the  rule  in  bankruptcy  as  to  the  respective  rights  of 
secured  and  unsecured  creditors.  In  my  opinion,  if 
those  words  were  properly  read  they  do  not  mean,  as 
Fry,  J.,  in  In  re  Maggi  assumed  that  they  do,  only 
the  respective  rights  of  the  two  classes  of  creditors  as 
against  each  other,  but  that  they  mean  also  the 
respective  rights  of  those  two  classes  inJter  ae  and 
there  can  be  no  doubt  that,  as  regards  the  rights  of 
the  creditors  inter  ee  the  rule  in  bankruptcy  Offered 
from  the  rule  in  Ohanoery.  In  banlouptoy,  once 
given  a  provable  debt,  all  the  debts  proved  were 
entitled  to  payment  of  dividend  pari  passu.  In 
Ohanoery  a  voluntary  debt  might  be  proved,  but  as 
regards  payment  of  dividend  it  would  be  postponed 
to  the  creditors  for  value.  It  seems  to  me  that  under 
section  10  of  the  Judicature  Act,  1875,  the  right  of 
the  creditors  inter  se  must  now  be  regulated  by  the 
bankruptcy  rule  and  not  by  the  old  Ohanoery  rule. 
For  these  reasons  I  agree  with  Bigby,  L.  J. 

BOMSB,  L.  J. — I  also  affree.  The  important  words 
in  section  10  of  the  Judicature  Act,  1875,  for  the 
purposes  of  this  appeal  are,  I  think,  those  which 
provide  that  the  bankruptcy  rules  "  as  to  the  debts 
and  liability  provable  "  shall  prevail  in  the  adminis- 
tration of  an  insolvent  estate  in  the  High  Oourt. 
The  section  does  not  say  that  only  the  rules  as  to 
what  debts  and  Uabilities  shall  be  provable  at  all  are 
to  prevail;  it  speaks  of  all  rules  as  to  debts  and 
liabilities  provable. 

It  appears  to  me  that  if  there  be  a  rule  in  bank- 
ruptcy &at  a  debt  shall  be  provable,  but  only  in 
an  inferior  position  to  ordinary  debts,  that  would 
be  a  rule  *'as  to"  that  provable  debt  within  the 
meaning  of  the  section.  And  so  if  there  be  a  nde  in 
bankruptcy  that  certain  debts  shall  be  provable,  but 
in  a  superior  position,  and  equally  to  my  mind  if  the 
rule  in  bankruptoy  be  that  certain  debts  and  liabilities 
are  provable  m  no  superior  or  inferior  position  to 
ordinary  debts,  but  pari  passu  with  them,  this  would 
be  a  rule  "  as  to  "  those  debts. 

This  has,  I  think,  been  decided  in  principle  by  the 
Oourt  of  Appeal  in  In  re  Leng,  and  in  my  opinion  that 
case  cannot  properly  be  distinguished  in  the  wav 
which  has  been  suggested  in  tiie  present  appeal. 
The  case  of  In  re  Maggi  can,  I  think,  no  longer  be 
regarded  as  an  authority.  The  attention  of  Fry,  J., 
when  he  decided  that  case,  was  not  directed  to,  and 
he  did  not  in  his  judgment  deal  with,  those  words  of 
section  10  which  form  the  basis  of  the  decision  in 
In  re  Leng,  and  which  form  the  basis  of  our  present 
decision. 

Appeal  dismissed* 

Solicitors,  Oamlin,  Burdett,  &  Oamlin,  for  CottereU 
&  Sons,  Birmingham ;  Eidsdale  &  Sons,  for  Gotoer  A 
Graven,  Osrdiff ;  Bel/rage  dt  Co.,  for  H.  /.  ChaldeeoU, 
Dorking. 


June  21, 22; 
July  3, 1900. 


From  Q.  B.  Div.  "t 

(A.  L.  Smith,  Yaughan  Williams,  > 

and  Bomer,  L.J  J.)  ) 

Ibbdale  and  Anotheb  V,  Ohika  Tbadebs' 
Insttbanob  Oo.  (a.) 
Ship—  General  average— Sacrifice  of  freight 

The  plaintiffs,  the  owners  of  a  ship,  chartered  her  to 
carry  a  cargo  of  coals  from  Cardiff  to  Esquimatdt,  and 
insured  the  chartered  freight  with  the  defendants. 
During  the  voyage  the  coals  began  to  heat,  and  the  master 

(o.)  Beported  by  B.  G.  Stillwkll,  Esq.,  Banister- 
at-Law. 
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decidedt  for  the  safety  of  the  ehip^  freight^  and  cargo,  to 
jettison  part  of  the  cargo  and  bear  up  for  the  Bi^ver 
Plate,  It  was  necessary,  for  t?ie  safety  of  the  whole 
adventure,  for  the  vessel  to  put  into  Buenos  Ayres,  where 
the  coal  was  surveyed,  and  was  found  to  he  in  such  a 
condition  that  it  would  have  been  impossible  to  have 
carried  it  with  safety  to  EsquimauU,  The  vessel  ahan^ 
doned  Tier  voyage  and  returned  to  the  United  Kingdom 
with  another  cargo,  and  the  chartered  freight  was  wholly 
lost.  While  at  Buenos  Ayres  the  ship  and  her  cargo — 
both  the  portion  landed  and  the  portion  remaining  on 
board — were  in  safety,  but  no  part  of  the  cargo  could 
be  reloaded  and  carried  with  safety  to  EsquimauU, 

Held,  that  there  was  no  general  average  sacrifice.  The 
bearing  up  for  the  Biver  Plate  was  not  a  general  average 
sacrifice  as  regards  the  cargo,  so  oa  to  be  the  subject  of  a 
general  average  contribution.  The  common  danger  had 
ceased  when  the  cargo  was  sold. 

Judgment  of  Bigham,  J.,  48  IF.  B,  48,  [1899]  2  Q.  B, 
356,  affirmed. 

Appeal  from  the  jadement  of  Bigham,  J.  (reporfced 
48  W.  B.  48,  [1899]  2  Q.  B.  356),  at  the  trial  without 
a  jury  upon  the  following  agreed  itatement  of  faoto. 

The  plaintifffl  own  the  iron  ship  Lodore,  and  by 
charter  dated  the  10th  of  February,  1897,  chartered 
her  to  load  coals  at  Onrdiff  for  Bsquimaidt  at  19d.  9d. 
per  ton  delivered. 

By  a  policy  dated  the  3rd  of  March,  1897,  they 
insured  the  chartered  freight  thereunder,  valued  at 
£1,650,  with  the  defendants,  against,  inter  alia,  loss 
by  fire  and  all  other  perils,  losses,  and  misfortunes 
tbat  have  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  aforesaid  freight 

The  Lodore  proceeded  to  Cardiff  and  there  loaded 
a  full  cargo  of  coals,  and  sailed  on  the  29fch  of  March, 
1897,  on  the  insured  voyage. 

On  the  26th  of  May,  1897,  the  coals  began  to  heat, 
and  the  master  decided,  for  the  safety  of  the  ship, 
freight,  and  cargo,  to  jettison  cargo  and  to  bear  up 
for  the  Biver  Plate. 

About  forty  tons  were  jettisoned,  and  the  Lodore 
subsequently  anchored  in  Buenos  Ayres  Beads  on  the 
29th  of  May,  1897. 

Between  that  date  and  the  25th  of  June, 
1897,  cargo  was  from  time  to  time  discharged, 
and  various  surveys  were  held  npon  the  ooals, 
and  it  was  found  the  coals  oontmued  hot  and 
would  heat  still  further  if  the  voyage  was  proceeded 
with.  Accordingly,  on  the  2dth  of  June,  1897,  the 
coals  were  condemned  and  were  ultimately  sold. 

The  vessel  abandoned  her  voyage  to  Esquimault 
and  returned  to  the  United  Kingdom  with  another 
cargo,  and  the  chartered  freight  was  totidly  lost. 

It  was  necessary  for  the  safety  of  the  whole 
adventure  for  the  vessel  to  put  in  Buenos  Ayres  as 
aforesaid,  and  it  was  reasonably  certain  that  had  she 
continued  on  her  direct  voyage  the  temperature  of  the 
coal  would  have  continued  to  rise  till  spontaneous 
combustion  ensued,  and  that,  had  she  so  continued 
her  voyage,  the  diip  and  cargo  would  have  been 
destroyed  by  fire  before  reaching  Esquimault.  When 
and  while  she  was  at  Buenos  Ayres  the  ship  and 
her  cargo — both  the  portion  landed  and  the 
portion  remaining  on  board — were  in  safety,  but  after 
she  reached  Buenos  Ayres  no  part  of  the  cargo  could 
have  been  reloaded  and/or  carried  with  safety  to  Esqui- 
mault in  the  same  or  another  bottom,  and  it  was  all 
necessarily  and  properly  sold  at  Buenos  Ayres. 

The  policy  and  charter-party,  the  protest  da  bed 
the  11th  of  August,  1897,  and  the  average  statement 
dated  the  15th  of  March,  1898,  with  the  survey 
report  as  therein  set  out,  may  be  referred  to  as  parts 
of  this  special  case. 

This  action,  in  the  defence  to  which  all  under- 


writers interested  similarly  to  the  defendants  concur, 
is  defended  to  test  the  question  whether,  by  way  of 
set-off  and  deduction  from  the  total  loss  ou  the 
policy,  which  is  admitted,  the  defendants  are  entitled 
to  have  the  said  loss  of  freight  made  good  in  general 
average  to  any  and  what  extent,  and  to  deduct  the 
contribution  to  the  same  falling  on  the  plaintiffs  as 
shipowners,  from  the  amount  due  on  the  policy. 

It  is  not  intended  to  allege  or  rely  on  improper 
condition  of  cargo  as  a  defence  to  any  claim  there 
may  be.  The  court  is  to  have  power  to  draw  all 
inferences  of  fact,  and  the  parties  agree  to  leave  the 
adjustment  of  figures,  on  sudh  principle  as  may  be 
laid  down,  to  an  average  adjuster. 

The  learned  judge  gave  judgment  for  the  plaintiffs. 

The  defendants  appealed. 

Carver,  Q.C,  and  Scrutton,  for  the  appellants. — 
There  was  a  general  average  sacrifice  of  the  coal  for 
the  common  preservation  of  all  the  interests  when 
the  ship  turned  off  her  course  and  bore  up  for  the 
Biver  Plate:  Anglo- Argentine  Live  Stock  a*ul Produce 
Agency  v.  Temperley  Shipping  Co,,  48  W.  B.  64,  [1899] 
2  Q.  B.  403.  The  loss  of  the  freight  dates  biok  to 
that  time.  The  voyage  was  abandoned  when  the 
captain  decided  to  bear  up  for  the  Biver  Plate  and 
put  into  Buenos  Ayres.  He  did  so  in  the  hope  of 
saving  the  freight.  This  case  is  distinguishable  from 
Shepherd  v.  Kottgen,  26  W.  B.  120,  2  C.  P.  D.  585. 
Tnere  the  mast  which  was  cut  adrift  was  evidently 
worthless  at  the  time.  The  point  raised  in  the 
present  case  was  left  undecided  in  The  Knight  of  St, 
Michael,  46  W.  B.  396.  [1898]  P.  30. 

Counsel  also  cited  Pirie  v.  Middle  Dock  Co,,  4  Asp. 
Mar.  Gas.  388, 44  L.  T.  Eep.  426,  29  W.  B.  Dig.  202  ; 
Columbian  Insurance  Co,  v.  Ashby,  13  Peters  331 
(American);  Barnard  v.  Adams,  10  Howard  270 
(American);  Attwood  v.  Sdlar,  28  W.  B.  604,  5 
Q.  B.  D.  286. 

Joseph  Walton,  Q,C,,  and  J,  A,  Hamilton,  for  the 
respondents. — The  freight  was  lost  beciuse  the  heated 
condition  of  the  coed  rendered  it  dangerous  to  reship  it 
when  at  Buenos  Ayres.  At  that  time  there  was  no 
common  peril,  and  consequently  there  would  be  no 
general  average  sacrifioe  :  Walthew  v.  Mavrojani, 
L.  E.  5  Ex.  116,  18  W.  B.  0.  L.  Dig.  93. 

Counsel  also  referred  to  Job  v.  Langton,  4  W.  B.  641, 
6  E.  &  B.  779;  Svensden  v.  Wallace,  13  Q.  B.  D.  69, 
32  W.  B.  Dig.  191 ;  and  Carver  on  Carriage  by  Sea, 
p.  399. 

Carver,  Q,C.,  in  reply.  —  The  captain  put  into 
Buenos  Ayres  for  the  general  safety  of  all  concerned ; 
all  that  followed  was  a  consequence  of  his  so  doing 
and  constitutes  a  sacrifice.  The  abandonment  of  the 
voyage  was  a  consequence,  and  so  was  the  sacrifice  of 
the  freight. 

July  3.— The  judgment  of  the  Cottbt  was  read  by 

A.  L.  Smith,  L.J. — ^This  is  an  action  by  shipowners 
upon  a  policy  of  marine  insurance  by  which  the 
defendants  underwrote  for  the  plaintiffs  the  chartered 
freight  of  coals,  valued  at  £1,660,  upon  a  voya^ 
from  Cardiff  to  Esquimault  in  the  plaintiffs'  ship 
Lodore,  and  the  perils  insured  against  were  "  loss  by 
fire  and  all  other  perils,  losses,  and  misfortunes  that 
have  or  shall  come  to  the  hurt,  detriment,  or  damage 
of  the  aforesaid  freight." 

It  is  not  disputed  by  the  defendants  that  the 
chartered  freight  was  lost  by  reason  of  the  perils 
insured  against  within  the  meaning  of  the  policy  {The 
Knight  cf  St  Michael),  and  that  for  this  loss  the 
defendants  are  liable  to  the  plaintiffs.  But  the 
defendants  contend  that  upon  the  facts  of  this  case 
there  has  been  a  general  average  loss  which  is  the 
subject  of  a  general  average  contribution  payable  by 
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the  plaintifEB,  and  that  for  the  amount  of  this 
contribation  the  defendants  are  entitled  to  have  oredit 
given  to  them  when  they  pay  to  the  plaintiffo  the 
amount  recoverable  dnder  the  polioy. 

The  question  argued  before  us  was  whether,  as 
regards  the  ooal,  upon  the  delivery  of  whioh  at 
E^uimault  the  freight  would  have  become  payable, 
there  has  been  a  general  average  sacrifice  whioh 
would  form  the  subject  of  a  general  average  con- 
tiibution,  and,  as  this  was  the  only  point  t&en  or 
argued,  I  pass  on  without  observing  upon  the  form 
in  which  tue  question  is  raised.  My  brother  Bigham 
has  held  that  Uie  defendants'  contention  is  Ul>founded, 
and  they  appeal 

It  has  long  since  been  established  that  to  con- 
stitute a  general  average  loss  so  as  to  be  the  subject 
of  a  general  average  two  things  at  least  must  co- 
exist: (a)  there  miurt  be  an  intentional  sacrifice  of 
part  of  tiie  ship  or  cargo,  or  a  voluntary  expendi- 
ture for  the  benefit  of  the  ship  and  cargo;  {h) 
such  sacrifice  or  expenditure  must  be  made  at  the 
time  when  a  common  danger  to  ship  and  cargo 
existed,  for  when  the  common  danger  has  ceased 
there  can  be  no  sacrifice  or  expenditmre  that  can  be 
the  subject  of  a  general  contribution.  Bowen,  L.J., 
in  Svensden  v.  Wallace^  13  Q.  B.  D.,  at  p.  84,  thus 
expresses  himself  as  to  what  constitutes  a  general 
average  sacrifice.  He  says:  "It  is  essential  at  the 
outset  to  bear  in  mind  two  things — the  nature  of 
every  general  average  sacrifice,  and  the  object  of 
every  general  average  contribution.  A  general 
average  sacrifice  is  an  extraordinary  saorifioe  volun- 
tarily made  in  the  hour  of  peril  for  the  common 
preservation  of  ship  and  cargo.*'  The  sacrifice  must 
be  "  made  for  the  common  safety  in  a  time  of  danger.'* 
What  the  learned  Lord  Justice  here  says  about  a 
eeneral  average  sacrifice  is  only  what  will  be  found 
Mid  down  in  many  cases  and  laid  down  in  the  text- 
books of  authority,  though  dothed  in  different 
language. 

We  haye  nothing  in  this  case  to  do  with  any 
expenditure,  for  it  is  not  suggested  that  there  has 
been  any.  What  we  have  to  ooniider  is  whether 
there  has  been  a  general  average  sacrifice  of  cargo 
so  as  to  be  the  subject  of  a  general  average  contribu- 
tion by  the  owner  of  ship  and  freight.  It  is  said  by 
the  defendants  that  there  was  a  general  average 
Mcriflce  of  the  coal  when  the  ship  turned  off  her 
ooiurse  and  bore  up  to  the  Biver  Plate,  followed,  as  it 
was,  bj  an  abandonment  of  the  voyage  after  the  ship 
arrived  at  Beunos  Ayres.  To  appreciate  this  argu- 
ment it  seems  to  me  miportant  to  consider,  first,  the 
position  of  matters,  and  what  took  place  when  the 
osptsin  of  the  ship  determined  to  bear  up  to  the 
Biver  Plate;  and,  secondly,  what  took  plaoe  after 
the  ahip's  arrival  there.  The  admitted  facts  are  that 
upon  the  26th  of  May,  1897,  when  the  ship  was  on 
her  voyage  from  Cardiff  to  Bsquimault  the  coals 
became  heated,  and  the  master  decided  "for  the 
lafety  of  the  ship,  freight,  and  curgo,  to  bear  up  for 
the  Biver  Plate."  I  leave  out  of  consideration  the 
forty  tons  of  cargo  which  was  jettisoned,  for  no 
que^ion  now  arises  thereon.  I  do  not  doubt  that  the 
beari*  g  up  under  the  ciicumstances  above  mentioned 
fur  the  Biver  Plate  was  a  general  average  act,  which 
would  have  given  rise  to  a  general  average  contribu- 
tion if,  in  consequence  of  such  act,  any  expenses  or 
loss  to  the  cargo  were  thereby  occasioned.  But  no 
question  of  expenses  arises,  for  noLC  were  incurred, 
aud  there  was  no  loss  to  the  cargo  thereby  occa- 
lioned.  In  these  circumstances  how  can  it  be  said 
that  the  bearing  up  for  the  Biver  Plate  was  a  general 
average  sacrifice  as  regards  the  cargo  so  as  to  be  the 
subject  of  a  general  average  contribution  ?  No  part 
of  the  cargo  was  in  fact  sacrificed,  and  a  fwiiofi 


there  was  no  general  average  sacrifice  so  as  to  be  the 
subject  of  a  general  average  contribution.  For  the 
defendants  it  was  argued  that  the  voysge  was 
abandoned  when  the  captain  decided  to  bear  up 
for  the  Biver  Plate,  but  in  my  judgment  it  clearly 
was  not.  The  master  bore  up  for  the  Biver  Plate 
and  went  into  Buenos  Ayres  for  the  purpose,  if 
possible,  of  continuing  the  vojaffe  after  he  had  got 
the  cargo  in  order,  fie  did  not  bear  up  for  the  Biver 
Plate  for  the  purpose  of  abandoning  the  voyage. 
That  was  wholly  foreign  to  his  purpose.  The  bearing 
up  for  the  Biver  Plato  was  no  abandonment  of  the 
voyage  at  all,  and  it  is  wholly  erroneous  to  say  that 
it  was.  Now,  the  ship  with  the  coals  on  board — other 
than  those  jettisoned — arrived  at  Buenos  Avres  on  the 
29th  of  May,  1897,  and  remained  there  till  the  25th 
of  June,  1897,  on  which  day  the  coals  were  con- 
demned and  ultimately  sold.  The  admission  is  that 
<<  when  and  while  the  ship  was  at  Buenos  Ajres  the 
ship  and  her  cargo  were  in  safety.'*  The  sale  of 
the  cargo,  which,  in  my  opinion,  constituted  the 
abandonment  of  the  voyage,  was  not  a  general 
average  eacrifice  which  forms  the  subject  of  a  general 
average  contribution,  for  the  common  danser  had 
ceased,  and  the  ship  and  cargo  had  then  dc en  in 
safety  for  about  a  month.  The  suggestion  that  the 
sale  of  the  coal  at  Buenos  Ayres  was  made  for  the 
common  safety  of  ship  and  cargo  to  enable  the  vessel 
to  bring  her  voyage  and  the  common  adventure  to 
a  Buccessfnl  issue  wiU  not  assist  the  defendants,  for, 
as  was  pointed  out  by  Bowen,  L.J.,  in  Svenaden 
V.  Wallace f  a  sacrifice  for  the  safety  of  the 
common  adventure  does  not  constitute  a  general 
average  sacrifice  according  to  the  law  of  England ; 
nor,  indeed,  was  it  argued  that  it  did.  What  was 
argued  for  the  defendants  was  that  there  had  been  a 
genera]  average  sacrifice  of  careo  when  the  ship  bore 
up  for  Buenos  Ayres,  and  at  that  time  there  was  a 
common  danger.  I  agree  that  then  there  was  a 
common  danger,  but  Qien  there  was  no  general 
average  sacrifice  of  cargo.  I  am  of  opinion  that  there 
has  been  no  general  average  sacrifice  in  this  case,  and 
consequently  the  right  to  a  general  average  contribu- 
tion never  arose,  and  that  this  appeal  must  be  dis- 
missed with  costs.  I  agree  with  Bigham,  J.'s, 
inference  of  fact  that  at  Buenos  Ayres  the  coal  was 
hopelessly  lost. 

Appeal  dumisaed. 

Solicitors,  BowcUffes^  EawUt  &  Co,^  for  Hilly  Dichifi' 
ion,  &  Co. 9  Liverpool;  Field,  Eoacoe,  A  Co»t  for  BaU' 
eona,  Warr,  dk  Wimahurst,  Liverpool. 


i^tgf)  (Sourt  of  S)u0ttce. 


Aug.  3,  7,  8,  1900. 


Chan.  Div.  i 
Buckley,  J.  ) 

Jaoobs  v.  Bevblk  (a.) 

Vendor  and  purchaser  —  Conditions  of  sale — Specific 

performance — Misdescription  —  Compensation  — P<m- 

sessory  tiUe, 

If  what  a  vendor  offers  to  convey  is  substantially 
different  from  what  he  offered  to  seil,  he  cannot  enforce 
specific  performance,  and  the  purchaser  is  entitled  to  have 
the  contract  rescinded  and  his  deposit  paid  back. 

It  is  not  an  invariable  rule  thai  a  condition  excluding 
compensation  for  misstatements,  only  applies  to  trivial 
errors ;  but  such  a  condition  cannot  be  relied  on  by  a 


(a.)  Beported  by  J.  F.  Walby,  Esq.,  Barrister-at- 
Law. 
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vendor  seeking  to  force  upon  the  purchaeer  what  he  did 
not  contrtut  to  buy. 

Flight  V.  Boothi  1  Bing.  N,  C,  370,  and  t?ie  oaaee  on 
conditionB  providing  for  eompemation  or  no  compenaa- 
tiortt  eoMiaered. 

On  an  open  contract  a  posaesaory  title  must  he  sTiown, 
not  for  twelve  years  only,  out  for  forty  years. 

Action. 

On  the  2lBt  of  June,  1899,  the  defendants  offered 
for  sale  by  pnblic  auction  a  property  whidi  was 
described  in  the  particulars  as  "  a  valuable  freehold 
residential  and  building  estate  adjoiniog  and  over- 
looking Shortwood  Common,  known  as  Shortwood 
House  and  grounds,  ...  the  whole  covering  an 
area  of  about  5a.  Or.  26p.,"  and  it  was  therein  stated 
as  follows:  *'The  grounds  are  well  matured  and 
prettily  arranged,  with  selected  shady  walki  through 
shrubberies  bordering  the  fine  sheet  of  ornamental 
water  on  Shortv^ood  Common.** 

With  the  particulars  was  a  plan  on  which  the 
property  was  uniformly  coloured  pink  up  to  the 
margin  of  the  ornamental  water,  and  on  the  plan 
was  a  note  that  it  was  "  intended  for  the  informa- 
tion of  intending  purchasers,  and  to  show  the  position 
of  the  property,  and  although  bdieved  to  be  correct 
its  accuracy  was  in  no  way  guaraDteed.  The  sale  was 
subject  to  conditions,  clause  5  of  which  was  as  follows : 
"  The  property  is  believed,  and  shall  be  taken  to  be 
correctly  described  in  the  particulars  as  to  quantity 
and  otherwise,  aud  is  sold  subject  to  all  rights  of  way 
and  other  easements  (if  any)  affecting  tiie  same,  and 
if  any  error,  misstatement,  or  omission  in  the  particu- 
lars be  discovered,  the  same  shall  not  annul  the  sale, 
nor  shall  any  compensation  be  allowed  by  the  vendors 
to  the  purchaser  in  respect  thereof.*'  The  plaintiff 
became  purchaser  at  the  price  of  £1,920,  and  paid  a 
deposit  of  £192  to  the  auctioneerfl,  and  he  and  the 
auctioneers  signed  a  document  whereby  the  plaintiff 
acknowledged  himself  the  purchaser  of  the  property 
described  in  the  particulars  and  delineated  in  the  plan. 

The  plaintiff  in  his  requisitions  on  tide  objected  that 
title  was  shown  to  four  acres  and  three  roods  only, 
and  that  no  title  was  shown  to  a  piece  of  the  land 
adjoining  the  lake,  and  these  requisitions  not  being 
satisfactorily  answered,  dedined  to  complete  the 
purchase  and  requested  a  return  of  his  deposit  This 
being  refused,  the  plaintiff  brought  the  above  action, 
the  object  of  which  was  to  have  we  contract  rescinded 
and  the  deposit  of  £192  returned.  The  defenduits 
connterdaimed  for  specific  performance  of  the  con- 
tract and  payment  of  the  balance  of  the  purchase- 
money  with  interest. 

At  the  trial  Buckley,  J.,  found  that  parts  of  the  land 
coloured  pink  on  the  plan,  including  a  strip  rttnning 
alongthelake,werenotcompri8edinadeeddatedinl870, 
which  formed  the  root  of  title,  that  the  shrubbery  was 
not  included,  that  the  acreage  of  the  property  was  only 
four  acres  and  three  roods,  and  that  a  person  through 
whom  the  vendors  claimed,  and  who  nad  purchased 
the  property  in  1870,  had  lived  there  till  1897,  and 
had  at  various  times  from  1880' to  1884  added  the 
portions  above-mentioned  by  way  of  encroachment, 
tmt  that  in  1884  or  1885  tho  local  board  had  notice 
of  what  was  going  on,  and  had  had  posts  driven  into 
the  ground  showing  the  true  boundary  of  the 
prop^ty,  which  were  retained  not«vithstanding  tkis 
owner's  objections. 

Asthury,  Q,G.,  and  B.  B.  Yardley,  for  the  plaintiff. 
•—The  misdescription  is  material,  and  the  defendants 
cannot  rely  on  condition  5. 

H.  TerreU,  Q.O.,  and  J.  Tanner,  for  the  defendants. 
—A  condition  excludmff  the  rieht  to  compensation  is 
not  to  be  confined  to  v^t  is  trivial  and  immaterial : 
In  re  Terry  and  White,  34  W.  B.  379,  32  Ch.  D.  14. 


[They  also  cited  on  this  point  Flight  v.  Booth,  1  Bing. 
N.  0.  370;  Whittemorer.  Whittemore,  L.  B.  8  Eq.  COS, 
18  W.  B.  Ch.  Dig.  143 ;  Fry  on  .Specific  Performance 
(3rd  ed.),  pp.  664,  579;  and  M*  Queen  v.  Farquhar,  11 
Yes.  467.]  [Buckley.  J. ,  referred  to  J»i  re  Fawcett  and 
Holmes,  42  Ch.  D.  150,  38  W.  B.  Dig.  207 ;  and 
Asthury  to  Dart's  Vendors  and  ParchMers  (6th  ed.),  p. 
168.]  At  any  rate  the  defendants  have  a  possessory 
title,  and  are  entitled  to  an  inquiry  as  to  title :  Odmes 
V.  Bonnor,  33  W.  B.  64* 

Astbury  in  reply. — In  re  Arnold,  Arnold  v.  Arnold, 
28  W.  K.  636,  14  Ch.  D.  270,  shows  that  the  mis- 
description is  material.  Possesaion  for  forty  years 
must  be  proved  under  the  »uggested  possessory  title : 
Douglas  v.  London  and  North-  Western  Railway,  3  K.  ft 
J.  173,  6  W.  B.  Ch.  Dig.  83. 

BuoKLST,  J.— The  plaintiff  seeks  to  have  his 
contract  resdnded  and  delivered  up  to  be  cancelled,  or 
iu  the  alternative  to  have  it  declared  tbat  the 
defendants  have  sot  shown  a  good  title  to  the 
estate  in  accordance  with  the  agreement,  and  he 
also  asks  to  have  his  deposit  returned  to  him.  Th« 
defendants  counterclaim  for  specific  performance  of 
the  contract.  In  KnatchhiM  v.  Orueber,  3  Mer.  124, 
126,  where  the  bill  was  by  a  vendor  for  speofio 
performance  with  an  allowance  to  the  defendant  by 
way  of  compensation  for  a  part  of  the  estate  to  whicti 
the  plaintiff  was  uoable  to  make  a  good  title,  Lord 
Bldon  said,  *<This  court  is  from  time  to  time 
approaching  nearer  to  the  doctrine  that  a  purchaser 
shall  have  that  which  he  contracted  for,  or  not  be 
compelled  to  take  that  which  he  did  not  mean  to 
have,"  and  in  In  re  Arnold,  Arnold  v.  Arnold,  28  W.  B. 
636,  14  Ch.  D.  270,  at  p.  279.  both  James,  L.J.,  and 
Bramwell,  L.J.,  dted  tnat  paasage  and  expressed  a 
hope  that  the  court  would  continue  iu  that  coune. 
I  have  therefore  to  see  what  is  the  contract  between 
the  parties,  and  what,  in  sui-h  an  action,  are  their 
rights.  I  am  not  at  liberty  to  modify  the 
contract. 

At  the  root  of  the  cases  of  this  dass  is  Flight  v. 
Booth,  1  Bing.  N.  C.  370.  That  was  an  action  by  a 
purchaser  to  recover  his  deposit — a  purely  oommon 
law  action.  The  principles  which  the  court  applied 
were  purely  prindples  of  law,  and  Tindal,  C.J.,  after 
referring  to  some  of  the  dedded  cases  as  to  mis- 
description, and  stating  that  there  was  a  diBcrepanay 
between  them,  said  at  p.  377  :  '*  We  think  it  is,  at  afi 
events,  a  safe  role  to  adopt,  that  where  the  mis- 
description, although  not  proceeding  from  fraud,  is  in 
a  material  and  substantial  point,  so  far  affecting  the 
subject-matter  of  the  contract  that  it  may  be  reason- 
ably supposed  that,  but  for  such  miadescription,  the 
purchaser  might  never  have  entered  into  the  contrsot 
at  all,  in  such  <3ase  the  contract  is  avoided  altogether, 
and  the  purchaser  is  not  bound  to  resort  to  the  dame 
of  compensation.  Under  such  a  stato  of  facts  the 
purchaser  may  be  considered  as  not  having  pur- 
chased the  ^ing  which  was  really  the  sobjeot 
of  the  sale."  [Buoelst,  J.,  read  the  condition 
in  Flight  v.  Booth  which  provided  for  com- 
pensation being  allowed  for  error  or  misstatement, 
and  continued  :]  It  was  therefore  a  stronger  case 
than  the  present.  Even  where  there  is  a  condition 
for  compensation  one  muit  condder  whether  the 
purchaser  has  got  the  subject-mattor  which  he  agreed 
to  buy.  If  he  does  not  get  what  he  contracted  to 
buy,  he  mtiiy  be  entitled  to  say  that  he  will  not  have 
compensation  for  it.  Hie  next  case  is  Portmanr, 
Mill,  2  Buss.  570,  a  vendor  s  suit  for  spedfio  per- 
formance. There  was  a  contract  to  purchase  a  farm 
containing  349  acres  or  thereabouts,  be  the  same 
more  or  less.  In  fact  the  farm  consisted  of  so  many 
customary  acres,  being  less  than  the  nuq^ber  of  statata 
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acTM  stated  by  100  aores  or  upwards.  The  contract 
contained  a  stipulation  that  the  premises  should  be 
taken  at  the  quantity  stated,  whether  more  or  less. 
It  was  a  dause  of  no  compensation,  like  that  in  the 
present  case.  Lord  SUdon  said,  at  p.  574 :  '*  I  noTer 
can  agree  that  such  a  clause  (if  there  were 
nothing  else  in  the  case)  would  cover  so  large 
a  deficiency  in  the  number  of  acres  as  is  alleged 
to  exist  here."  Here  I  touch  upon  the  questaon 
as  to  how  far  a  trivial  or  substantial  error 
makes  a  difference.  The  condition  is  not  confined  to 
trivial  errors,  nevertheless  if  you  get  to  a  point  such 
as  that  in  Flight  v.  Beoth,  that  the  purdiiaser  never 
got  what  he  contracted  to  buy,  the  vendor  cannot 
enforce  Bx>eoifio  performance.  The  next  case,  WhitU' 
man  v.  WhtUefnort^  was  the  case  of  a  sale  in  a  suit. 
The  facts  were  as  if  the  vendor  were  seekiDg  speoifio 
performance.  The  property  was  stated  in  the  par- 
ticulars to  contain  753  square  yards  or  thereabouts,  and 
was  found  to  contain  only  573  square  yards,  and  the 
condition  provided  that  compensation  should  not  be 
allowed  in  respect  of  any  error,  misstatement,  or 
omission  in  the  particulars.  It  was  held  that  the 
condition  only  applied  to  small  errors  and  did  not 
cover  so  large  a  deficiency,  and  that  the  purchaser 
was  entitled  to  compensation. 

In  a  vendor's  action  to  enforce  specific  perform- 
snce,  if  the  property  which  he  offers  to  convey  so 
diffars  from  that  which  he  offered  to  sell  as  to  present 
a  substantial  difference  within  Flight  v.  Booths  the 
vendor  cannot  enforce  specific  performance. 

In  Cordingley  v.  Gheeniboroughy  4  D.  F.  &  J.  379, 
10  W.  B.  Gh.  Dig.  79,  the  purchaser  sought  for 
specific  performance  with  an  abatement  of  the 
purchase-money.  The  contract  contained  a  clause 
excluding  oompensation,  but  the  purchaser  alleged 
that  he  was  getting  less  than  he  contracted  to  bay 
and  asked  for  specmc  performance  with  compensa- 
tion ;  he  wanted  to  buy.  The  court  decreed  specific 
perfarmance,  without  compensation.  Lord  Westbuiy , 
L.C.,  said:  "In  deciding  this  question  it  must  be 
recollected  exactly  what  is  the  nature  of  the  present 
suit  It  is  not  the  suit  of  a  vendor  seeking  to  enforce 
a  specific  performance.  It  is  the  case  of  a  purchaser 
coming  for  specific  performance,  but  insisting  that 
he  is  entitlecl  by  virtue  of  the  contract  to  a  deduc- 
tion from  his  purchase-money."  In  other  words,  he 
was  iosisting  on  something  which  was  not  in  the 
eontiact.  In  re  Terry  and  White  does  not  throw 
much  light  on  the  general  question.  In  that  case 
there  was  a  clause  excluding  compensation,  but  the 
purchsser  nevertheless  asked  for  compensation.  The 
vendor  was  not  willing  to  give  compensation, 
snd  under  another  condition  he  annulled  the 
sile,  and  it  was  held  that  he  was  right  in  so 
doing.  [His  lordship  read  from  the  first  part 
of  the  judgment  of  Lindley,  L.  J.,  the  passage  begin- 
ning with  the  words  "  In  all  actions  for  sp^dfic  per- 
foimance,"  in  the  course  of  which  Lindley,  L.J.,  said 
with  regard  to  the  dause  excluding  compensation, 
"It  was  contended  that  such  conditions  .  .  . 
only  applied  to  comparatively  trivial  and  unimportant 
eiTors,  misstatements,  and  misdescriptions.  .  .  . 
The  proposition  is  (mly  true  in  certain  classes  of 
cases."]  The  classes  of  cases  to  which  he  there  refers 
sre  those  in  which  a  vendor  is  seeking  to  force  upon  a 
purchaser  what  he  did  not  contract  to  buy.  Lindley, 
L.J.,  pointed  out  that  Foreman  v.  Mill  was  a  vendor's 
action,  and  Lord  £ldon*s  observations  must  be  taken 
with  reference  to  such  actions,  and  that  in  Whittemore 
▼•  Whittemore  the  purchaser  did  not  seek  specific  per- 
fonnanoe,  but,  on  the  contrary,  resisted  it  umess 
oompensation  was  made.  . 

Going  back  to  In  re  Arnold^  where  there  was  a  con-  I 
dition  excluding  compensation  except  such,  if  any,  as  | 


the  judffe  in  chambers  should  direct,  the  property  \.  ^ 
held  to  be  so  substantially  and  materially  different  from 
what  was  offered  for  sale  that  the  purchaser  was  entitled 
to  be  relieved  of  his  purchase.  The  last  case  to  which 
I  will  refer  is  In  re  Fawcett  arid  Holmes,  in  which 
there  was  a  clause  allowing  compensation.  It  was 
an  appeal  by  a  purchaser  from  an  order  of  North,  J., 
in  chambers  overruling  objections  to  title.  Lord 
Esher  said,  42  Ch.  D.,  at  p.  157 :  ''  If  there  had 
been  no  oompensation  clause  the  court  would 
have  had  to  deal  with  the  case  according  to 
the  inherent  powers  of  a  court  of  equity,  but 
here  the  case  is  within  the  terms  of  m  contract 
into  which  the  parties  have  enten-d,  and  the  court 
must  compel  the  purchaser  to  fulfil  it,'*  and  Collins, 
L.J.,  referred  to  Flight  v.  Booth, 

In  that  state  of  the  law  what  I  have  to  look  to  is 
this — the  purchaser  says,  as  in  Flight  v.  Booth,  "Pay 
back  my  deposit  and  rescind  the  contract."  The 
vendors  then  rely  on  condition  5,  but  Flight  v.  Booth, 
is  an  answer  to  them  if  the  misdcjicription  is 
substantial.  I  arrive  at  the  conclusion  of  fact  that 
the  property  which  the  vendors  offered  for  sale  was 
property  which  they  had  not  got. 

The  purchaser  says  that  if  he  had  known  that  those 
parts  of  the  property  were  not  included  in  the  sale  he 
would  not  have  purchased.  Therefore  he  is  right, 
and,  as  in  Flight  v.  Booth,  he  is  entitled  to  rescind. 

Another  defence  set  up  was  that  the  vendor  had  a 
good  possessory  title,  but  that  defence  fails  by  reason 
of  what  the  local  board  did  in  1885.  They  murked 
out  the  true  boundaries  of  the  propertv.  Wallace 
was  always  entitled  to  go  over  the  boundaries  of  his 
land  on  to  the  lake  and  the  common,  and  when  doing 
so  he  was  not  exercising  possessory  rights.  More- 
over, this  being  an  open  contract  so  far  as  thn^e 
outlving  parts  are  concerned,  a  possessory  title  must 
be  shown,  not  for  twelve  years  only,  but  for  forty 
years.  Under  these  circumstances  the  plaintiff  is 
entitled  to  rescind  the  agreement,  and  I  order  it  to 
be  delivered  up  to  be  cancelled,  and  the  deposit  to  be 
returned  with  interest  at  4  per  cent.  The  defendants 
must  pay  the  costs  of  the  action,  and  I  dismiss  the 
counterclaim  with  costs. 

Judgment /or  the  plaintiff. 

Solicitors  for  the  plaintiff,  F,  W.  A  H.  Hilhery, 

Solicitor  for  defendants,  Arii  Tickner, 


8,  L.C.J.,  } 
7.  J.)        J 


Nov.  7. 


a  B.  Div. 

(Lord  Alverstone, 

and  Kennedy, 

In  re  An  Arbitration  between  Strinobr  and 
Bilby  Brothebs.  (a.) 

Arbitration— Atffard — Umpire  functus  offioio^PoM;er 
to  remU—Arhvtration  Act,  1889  (52  A  53  Vict.  c.  49), 
e.  10,  aub'Section  1. 

An  umpire  made  an  award  in  an  arbitration  which 
was  taken  up  by  one  of  the  parties.  The  award  did  not 
deal  with  all  the  questions  submitted  by  the  agreement  of 
reference.  The  umpire  thereupon  made  a  second  award, 
which  he  substituted  for  the  first  award. 

Held  {following  Mordue  v.  Palmer,  19  W.  R.  86, 
Z.  R.  6  Ch  App.  22),  that,  after  making  the  first  avjard, 
the  umpire  was  functus  officio,  and  that  the  second  award 
was  therefore  bad ;  but  thai  the  court  had  power,  under 
section  10,  sub-section  I,  of  the  Arbitration  Ad,  1889,  to 
remit  the  case  to  the  umpire  for  recotisideration. 

(a.)  Beported  by  F.  O.  Bobinson,  Elsq.,  Barrister- 
at-Law. 
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Application  to  set  aside  an  award  in  an  arbitration. 

By  a  written  Bnbmiirion  to  arbitration  certain 
qnestions  arisinic  nnder  a  lease  and  an  agreement  for 
a  lease  was  referred  to  two  arbitrators,  who  were 
empowered  to  appoint  an  umpire.  The  submission 
embodied  the  proTisions  of  the  first  schedule  to  the 
Arbitration  Act,  1889. 

An  umpire  was  appointed.  He  held  a  sitting 
and  heard  the  arbitrators,  but  the  parties  had 
no  legal  representatives,  and  a  copy  of  the 
submission  was  not  given  to  the  umpire.  He  made 
an  award  which  was  taken  up  by  one  of  the  parties. 
The  award  did  not  deal  with  all  tJie  questions  sub- 
mitted by  the  agreement  and  did  deal  with  certain 
matters  which  were  outside  the~  agreement.  This 
was  pointed  out  to  the  umpire  by  the  party  who  had 
taken  up  the  award.  The  umpire  thereupon,  havinic 
obtaLoed  a  copy  of  the  submission,  destroyed  the 
award,  and  made  a  fresh  award  in  which  he  dealt  with 
all  the  questions  referred  to  in  the  submission,  and 
none  other. 

Germainef  in  support  of  the  application. — ^After 
making  the  first  award  the  umpire  wBAfwustua  officio, 
and  had  no  power  to  make  a  second  award.  It  is 
therefore  bad  and  ought  to  be  set  aside: 
Mordue  V.  Palmer,  19  W.  R.  86,  L.  B.  6  Ch. 
App.  22.  The  only  power  of  amendment  or 
correction  possessed  by  an  umpire  is  that  con- 
ferred by  section  7  (c)  of  the  Arbitration  Act,  in 
the  case  of  a  clerical  mistake  or  error  arising  from 
any  accidental  slip  or  omission. 

£.  Sanderaon,  for  the  umpire,  against  whom  a 
charge  of  personal  misconduct  was  made. 

BoakiU,  against  the  application.— It  is  apparent  on 
the  face  of  the  first  award  that  it  did  not  purport  to 
be  made  under  the  submission.  It  is  therefore  a  mere 
nuUity,  and  the  second  award  stands  as  the  only 
award  made  under  the  submission.  But  if  the  court 
should  be  of  opinion  that  the  second  award  is  bad, 
then  th^e  is  power  under  section  10  of  the  Act  to 
remit  the  matter  referred,  to  the  reconsideration  of 
the  umpire,  and  this  is  a  case  in  which  the  matters 
should  be  remitted :  Hooper  v.  Balfour,  62  L.  T.  Bep. 
646. 

Oermaine,  in  reply. — ^The  second  award  being 
declared  invalid,  there  is  no  case  which  can  be 
remitted  to  the  umpire. 

Lord  Alybbstonb,  L.C.J. — ^In  this  case  au  award 
was  made  by  au  umpire ;  an  objection  to  it  has  been 
taken  of  a  somewhat  curious  kind.  A  copy  of  the 
submission  to  arbitration  was  not  given  to  the 
umpire.  The  umpire,  thinking  that  he  had  learnt 
from  the  statements  of  the  arbitrators  what  the 
questioui  in  dispute  were,  made  au  award.  Bat  the 
award  did  not  deal  with  all  the  matters  in  issue. 
The  award  was  taken  up  by  one  of  the  parties  and 
it  was  pointed  out  to  the  umpire  that  the  award  was 
not  in  accordance  with  the  sabmission.  The  umpire 
then  made  a  second  award. 

In  my  opinion  the  case  of  Mordue  v.  Palmer  is  a 
bindiog  authority,  showing  that  after  miking  the 
first  award  the  umpire  was  functua  officio,  and  that 
the  second  a  vard  is  therefore  bad.  Section  10,  sab- 
section  1,  of  the  Arbitration  Act,  1889,  enacts,  how- 
ever, that  '*  In  all  cases  of  reference  to  arbitration  the 
court  or  a  judge  may  from  time  to  time  remit  the 
matters  referred  or  any  of  them  to  the  reconsideration 
of  the  arbitrators  or  umpire."  I  think  that  the 
present  case  is  one  in  which  it  is  right  that  the  court 
should  exercise  the  jurisdiction  and  power  conferred 
by  that  section.  The  case  will  therefore  be  sent  back 
to  the  umpire  for  his  reconsideration. 

With  regard  to  the  allegation  against  the  umpire  of 


personal  misconduct  it  is  now  admitted  that  there  is 
no  foundation  for  that  allegation. 

Kbnnedy,  J. — I  entirely  concur. 

Case  remitted. 

Solicitors,  Bobbins,  Billing,  &  Co.;  J.  E.  dh  H. 
Scott,  for  Oeorge  H.  Lewis,  Blackburn;  Williamson, 
Hill,  &  Co.,  for  Marsden  &  Marsden,  Blackburn. 


r,JJ.)) 


Oct.  31. 


a  B.  Div. 

(Lawranoe  and  Kennedy, 

Yatbs  V,  Tbbby.  (a.) 

County  court — Pradiee — Qamishee  summons — Attach' 
ment  of  debt— Attachment  of  part  of  a  debt — Balance 
in  hands  of  gamishee--Comty  Court  Bules,  ord.  26a, 
r.  3  ;  Form  166a. 

A  garnishes  summons  issued  by  a  county  court  attaches 
the  whole  of  the  moneys  owing  or  accruing  due  from  the 
garnishee  to  the  judgment  debtor,  and  an  assignment  by 
the  judgment  debtor  of  the  balance  of  such  moneys  over 
and  above  the  amount  of  the  judgment  debt  is  therefore 
invalid, 
Sogers  V.  Whiteley,  [1892]  A.  0.  US,  followed. 

Appeal  from  the  decision  of  the  judge  of  the 
Liverpool  Oounty  Oourt. 

On  the  20th  of  February,  1900,  the  respondent  was 
ordered  bv  the  Palatine  Oourt  of  Liverpool  to  pay 
£50  Is.  6a.  to  Henderson. 

On  the  22nd  of  February  a  garnishee  snmmoiiB  was 
served  upon  the  respondent  in  an  action  brought  by 
Jones  against  Henderson  in  the  Liverpool  Oounty 
Oourt,  in  which  Jones  had  recovered  judgment  for 
£37  18s.  4d. 

The  summons  was  in  aooordanoe  with  Form  156s 
of  the  Oounty  Oourt  Forms,  1889. 

On  the  23rd  of  February  notice  was  given  to  the 
appellant  of  an  assignment  by  Henderson  to  the 
respondent  of  £16  17s.  8d.  out  of  the  sum  doe  to 
Henderson. 

On  the  15th  of  March  a  second  garnishee  summons 
was  served  on  the  appellant  in  respect  of  a  judgment, 
the  amount  of  which,  together  with  that  in  respect 
of  whidi  the  first  garnishee  sunmions  was  served, 
exceeded  the  amount  of  the  appellant's  debt  to 
Henderson.  Thereupon  the  appeuant  paid  the  whole 
£50  Is.  6d.  into  court 

The  respondent  afterwards  brought  an  action  on 
the  assignment  to  recover  from  the  appellant  the  sum 
of  £12  3s.  2d.,  the  balance  of  the  money  which 
would  have  been  in  the  appellant's  hands  over  and 
above  the  judgment  debt,  in  respect  of  which  the 
first  garnishee  summons  was  obtained. 

The  learned  county  court  judge  gave  judgment  for 
the  plaintifiP. 

Form  156a  of  the  Oounty  Oourt  Forms,  1889,  is  as 
foUows  :  **  Whereas  the  pLsuntiff  at  a  court  holden 
at  on  ^e        dav  of         18    ,  obtained  a  judg- 

ment [or  an  order]  against  0.  D.,  of  ,  for 

[or  for  payment  of  J  the  sum  of  for 

and  costs,  which  judgment  [or  order]  remains  un- 
satisfied. And  whereas  the  plaintiff,  having  filed  an 
aflELdavit  stating  that  you  are  indebted  to  the  said 
0.  D.,  you  are  hereby  summoned  to  appear  at  a  court 
to  be  hoLden  at  on  the         day  of         18    ,  at 

the  hour  of     in  the  noon,  to  show  cause  why 

an  order  should  not  ba  made  upon  you  for  the  pay- 
ment of  the  amount  of  the  said  judgment  [or  payaUe 
under  the  said  order],  or  so  much  thereof  as  shall 

(a.)  Beported  by  0.  G.  Wilbbahaic,  Esq.,  Barrister- 
at-Law. 
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eqaal  the  amomit  of  fhe  debts  dne  and  owing  and 
aconiinfl;  from  you  to  the  said  O.  D. 

"  And  take  notice  that  from  and  after  the  serriee 
of  the  nimnionB  npon  von  all  »uoh  debti  are  attached 
to  answer  the  said  jadgment  [or  order],  and  that  if 
yon  shall  pay  the  said  debts  to  the  said  0.  D„  or 
otherwise  dii^K)se  of  them,  yon  will  be  liable  to  be 
ooounitted  for  contempt.*' 

Qrd.  26,  r.  3,  of  the  Oonnty  Oonrt  Boles  provides 
that  the  sommons  shall,  when  serred  on  the  garnishee, 
*<  biod  in  the  ha^ids  of  the  garnishee  all  debts  dne, 
owing,  or  acoming  from  him  to  the  debtor  liable 
under  the  jadgment  or  order.*' 

CyihheH  SmWi^  for  the  appellant.— The  assignment 
on  which  the  leflpondent  based  his  claim  was  bad 
beoanse  the  first  garnishee  summons  bound  the 
whole  of  the  moneys  in  the  hands  of  the 
icaniishee  (see  Boger$  ▼.  WhiUHey,  [1892]  A.  0. 
118.  40  W.  B.  Dig.  184),  in  which  case  It  was  held 
that  a  gamiihee  order  nisi  attached  all  debts 
owing  and  accruing  due  from  the  garnishee  to 
the  jadgment  debtor  in  the  hands  of  the  garnishee 
S8  banker,  and  that  the  garnishee  was  therefore  right 
in  dishonouring  cheques  which  the  judgment  debtor 
drew  on  the  balance  over  and  above  the  amount  of 
the  debt.  So  here  as  long  as  the  first  garnishee 
iommons  remained  unsatisfied  the  appellant  could 
not  have  paid  the  respondent,  and  he  was  right  in 
disregarding  the  nolioe  of  assignment. 

Segar^  ifje  the  respondent.— The  case  of  Bogers  v. 
Wliitdey  is  not  in  point,  because  the  terms  of  the 
garnishee  sammons  m  use  in  the  county  court  are  not 
^enttcal  with  the  terms  of  the  garnishee  order  nisi  in 
use  in  the  Qwh  Ck>urt,  to  which  that  case  related. 
The  words  "  alTsudi  debts  "  in  the  attachment  dause 
of  tiie  summons  meant  so  much  of  the  debts  due  and 
aocruinsr  from  the  garnishee  as  were  sufficient  to 
satiffy  Uie  judgment  debt 

Lawbangb,  J. — ^The  learned  county  court  judge 
was  wrong.  The  terms  of  the  county  court  garnishee 
sammons  and  the  High  Court  p^amishee  order  nisi 
sze  in  effsot  the  same.  The  case  is  therefore  governed 
by  Bogtrs  v.  Whiteley. 

Sernkdy,  J. — I  think  the  appellant  acted  rightly 
in  not  paying  the  balance  over  and  above  the  amount 
of  the  first  judgment  debt  to  the  respondent.  I  think 
that  this  is  so  because  I  cannot  distmguish  the  county 
court  summons  from  the  High  Court  order  nisi,  and 
because  we  are  accordingly  bound  by  Bogers  v. 
Whiteley. 

Appeal  allowtd. 

Solicitors  for  the  appellant,  AbboU  &  Co,t  for  Bielby 
df  Wdby,  Liverpool. 

Solicitors  for  the  respondent.  Field,  Boscoe,  <k  Co,, 
for  Yates  &  Co,,  Liverpool 


Court  of  Appeal. 

From  Chan.  Div.  *! 

(Lord  Alverstone,  L.C.  J.,  and  Bigby  [  Dae.  3. 

and  Yanghan  Williams,  L.  JJ.)      I 

In  re  Wbllbobre.  (a.) 

Soliciior—Cosis^Taxation  at  instance  of  cestui  que 
trust — Bill  paid  by  trusties  more  than  twelve  months 
prtviausly'-SoHcitors  Act,  1843  (6  <0  7  Vict.  c.  73), 
M.  39,  41. 


(a.)  Beported  by  B. 


B.  WiLLiAHS,  Esq.,  Barrister- 
at-Law. 


Section  41  of  the  Solicitors  Act,  1843,  Jias  a  ^ 
application,  and  refers  to  cUl  modes  of  taaiationpreviousli/ 
specified  in  sections  37  to  40. 

The  court,  therefore,  has  no  power  to  the  order  taxati^m 
under  section  39  more  than  twelve  calendar  montJis  after 
payment. 

Decision  of  Kekewich,  J.  (48  W.  B,  375,  [1900]  1 
Ch.  857),  reversed. 

This  was  an  appeal  from  a  refusal  of  Kekewich,  J., 
to  discharge  an  order  for  taxation  of  costs  made  in 
chambers. 

On  the  16th  of  January,  1900,  L.  D.  Bowditch, 
who  was  a  beneftdary  under  the  will  of  her 
father  and  entitled  to  one  moiety  of  his  residuary 
estate,  applied  by  summons  in  chambers  for  an  order 
that  a  mU  of  costs  which  had  been  paid  by  the 
trustees  of  the  will  to  their  solicitors  in  November, 
1896,  might  be  referred  to  taxation.  Kekewich,  J.,  in 
chambers,  on  the  5th  of  March,  1900,  having  looked 
into  the  bills  and  being  of  opinion  tiiat  some  of  the 
items  appeared  to  be  extravagant,  made  an  order 
under  section  39  of  the  Solicitors  Act,  1843,  referring 
the  bill  to  taxation.  A  motion  was  then  niade  to  the 
court  on  behalf  of  the  solicitors  to  discharge  the 
order.  Kekewich,  J.,  held  that  the  power  of  the 
court  under  section  39  was  discretionary  and  not 
controlled  by  section  41  and  refused  the  motion  witii 
costs.    From  this  decision  the  solicitors  now  appealed. 

P.  0.  Laiurance,  Q,C.,  and  Stdllard,  for  the 
solicitors. 

Warrington,  Q,C,,  and  0,  L,  Clare,  for  the 
beneficiary. 

Lord  Alyebstoxte,  KG. J.,  said  there  was  con- 
siderable doubt  in  this  case,  and  it  was  very  difficult 
to  say  whi4i  was  the  true  meaning  of  seofclons  37  to 
41  of  the  Solicitors  Act,  1843.  LooUng  at  section  41 
there  was  reasonable  doubt  as  to  wheuer  it  was  of 
general  application  to  all  the  preoedingseotions  or 
only  appbed  to  lections  37  and  38.  There  was  a 
good  deal  to  be  said  in  favour  of  botii  views.  With 
regard  to  the  authorities  theie  was,  on  the  one  hand, 
a  continuous  series  of  decisions  beginning  with  In 
re  Downes^  5  Beav.  425,  before  Lord  Lsngdale ;  and 
on  the  other  there  was  the  case  of  In  re  Drake, 
22  Beav.  438,  which  seemed  to  limit  the  section,  and 
the  opinion  of  Fry,  L.J.,  in  In  re  Chowne,  52  L.  T. 
Bc^.  75,  33  W.  B.  Dig.  63.  Whatever  might  be  the 
true  meaning  of  sections  37-41,  if  construed  stricUy 
and  now  for  the  first  time,  a  continuous  course  of 
decisions  for  the  last  fifty  years  and  upwards  com- 
mencing with  In  re  Downes  had  laid  down  the 
practice  not .  to  order  the  taxation  of  a  solicitor's  bill 
of  costs  if  twelve  calendar  months  had  elapsed  since 
the  payment,  and  that  practice  could  not  now  be 
disturlied  except  by  express  legislation.  The  appeal 
must  therefore  oe  allowed. 

BiOBY  and  Yauohan  Williams,  L.JJ.,  ooncurred. 

Solicitors,  Wellbome  d:  Son;  Chester  &  Co. 


Nov.  14. 


Appeal.  ) 

(A.  L.  Smith,  M.R,  and  Collins  [ 
and  StirUng,  L.JJ.)  j 

Hathaway  v.  Abous  Pbintino  Co.  (a.) 

Masier  and  servant — Employers^  liability — Accident — 
Compensation  —  Continuous  employment  —  WeMy 
eamings-^Contract  to  work  two  days  in  the  week — 
CiMSual  earnings  from  same  employers — Earnings  from 


(a.)  Beported  by  F.  G.  Bttokeb,  Esq. 
at-Law. 


Barrister* 
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Ck)T7BT  OF  Appeal. 


EUlthaway  v.  Argus  Pfinrmra  Co. 


OOXTBT  OF  ApFBAI.. 


eilur  employers — Workmen* s  Compensation  Act,.  1897 
(60  &  61  Vict,  c  37),  ScheduU  I.  (l). 

In  an  arbitration  under  tJie  Workmen's  CompensaHon 
Act,  1897,  it  appeared  that  the  apphmnt  entered  into  a 
contract  of  employment  with  his  employers  to  work  for 
ihem  on  two  days  in  every  week  at  certain  wages.  He 
was  injured  hy  an  accident  in  the  course  of  such  employ^ 
ment  in  t?^  third  week  of  his  service.  On  the  other  days 
of  each  week  he  vhis  free  to  work  as  he  plecued  ;  sometimes 
he  did  casual  work  for  the  same  employers^  sometimes  Tie 
did  work  for  other  employers. 

HMf  that  the  applkard^s  contractual  employment  vkls 
continuous  employmentj  and  that  his  '*  average  weekly 
earnings  "  within  the  Tneaning  of  the  First  Schedule  to 
the  Act  were  the  wages  he  received  weekly  under  his 
contrad  of  employment^  and  that  he  was  not  enticed  to 
have  taken  into  account  either  the  earnings  he  received 
from  other  employers  or  the  earnings  he  received  for  casual 
work  for  the  same  employers. 

Appeal  from  on  award  of  the  deputy- judge  of  the 
City  of  London  Court  in  an  arbitration  under  the 
Workmen's  Ck>mpen8ation  Act,  1897. 

The  applioant  for  compensation  entered  into  the 
service  of  the  employers  as  a  printer's  cutter  on 
Thursday,  the  1st  of  March,  1900.  By  the  agree- 
ment of  employment  he  was  to  work  for  them  on 
Thursday  night  and  Friday  night  in  every  week  at 
the  wages  ox  8s.  8d«  for  each  night.  The  employ- 
ment was  to  be  determinable  by  a  week's  notice. 
Under  thi(i  aneement  he  worked  for  them  on 
Thursday  and  Friday  nights,  the  1st  and  2nd  of 
March,  and  again  on  Thursday  and  Friday  nights,  the 
8th  and  9th  of  March,  and  again  on  Thursday  night, 
the  15th  of  March.  On  the  morning  of  Friday,  the 
16th  of  March,  he  met  with  an  accident  in  the  course 
of  his  employment. 

During  the  rest  of  each  week  he  had  been  free  to 
work  as  he  pleased.  On  some  days  he  had  worked 
f6r  the  same  employers,  when  they  had  work  to  give 
him;  on  other  days  he  had  worked  for  other  em- 
ployers. 

His  average  weekly  earnings  from  casual  work  for 
the  same  employers  were  14s.  His  average  weekly 
earnings  from  other  employers  were  8s.  8d. 

The  deputy-judge  held  that  the  applicant's 
*'  avenu^  we^y  earnings,"  within  the  meaning  of 
Bdiedufo  I«,  par.  1  (5),  of  the  Workmen's  Compensa- 
tion Act,  were  17s.  4d. — i.e.,  the  weekly  wages  which 
he  earned  under  bis  agreement  with  the  employers. 
He  aoc(»dingly  made  an  award  for  a  weekly  payment 
of  hall  that  sum— viz.,  88.  8d. 

The  api^cant  appealed,  and  there  was  a  cross- 
appeal  by  the  employers. 

Minton^Senhouse,  for  the  applicant. — ^The  amount 
for  the  weekly  payment  awarded  ought  to  be  increased. 
The  deputy-judge  ought,  in  calculating  the  applicant's 
average  weekly  earnings,  to  have  taken  into  account 
his  weekly  earnings  from  casual  work  for  the  same 
employers.  Price  v.  Marsden  &  Sons,  47  W.  E.  274, 
[1899]  1  0.  B«  493,  shows  that  it  is  not  necessary 
that  all  the  earnings  which  are  taken  into  account 
shoidd  have  been  received  in  respect  of  the  same  kind 
of  emplOTment  or  under  the  same  contract  of  employ- 
mett.  Ijie  deputy-judge  ought  also  to  have  token 
into  account  the  applicant's  weekly  earnings  from 
other  employers. 

He  referred  also  to  WiUicms  v.  Paulson,  16  Times 
L.  B.  42;  Chandler  v.  Smith,  47  W.  B.  677,  [1899] 
2  Q.  B.  506;  Jones  v.  Ocean  Coal  Co.,  47' W.  B.  484, 
[1899]  2  Q.  B.  124;  and  SmaU  v.  McCarmick,  I  Qt. 
Bees.  Cas.,  5th  series,  883. 

Arthur  Powell,  for  the  employers.^The  applicant  is 


not  entitled  to  any  oompensation,  as  he  does  not 
brin^  himself  within  the  Act  at  all.  The  Act  only 
applies  to  workmen  who  haye  been  in  continuous 
emplojrment  with  the  same  employers  for  at  least  two 
weeks :  Lysons  v.  Andrew  KnowUs  A  Sons  {Limited), 
48  W.  B.  408,  [1900]  1  Q.  B.  780.  Here  the  applicant 
was  not  in  continuous  employment  with  the  same 
jemployer.  At  any  rate  he  was  not  in  such  continuous 
eu^loyment  for  two  weeks. 

He  cited  also  Appleby  v.  Horsdey  Co.  and  Lovait, 
47  W.  B.  614,  [1899]  2  Q.  B.  521. 

A.  L.  Smith,  M.B.— This  is  an  appeal  by  a 
workman,  who  complains  that  a  weekly  payment 
which  has  been  awarded  to  him  under  the  Workmen's 
Compensation  Act  is  not  enough.  The  award  was 
made  on  the  basis  of  his  average  weekly  earnings 
being  17s.  4d.,  which  was  the  sum  he  received  weekly 
under  a  contract  of  employment.  He  says  that  other 
weekly  sums  received  oy  him  ought  to  have  been 
taken  into  account — ^viz.,  14s.  earned  from  the  same 
employers  for  casual  labour,  and  8b.  8d.  earned  from 
other  employers.  I  mi^  sweep  away  this  last 
contention  at  once.  We  have  already  said  that 
earnings  received  from  masters  other  than  those  in 
whose  emplojrment  the  man  was  injured  cannot  be 
taken  into  account. 

The  applicant  here  had  a  firm  contract  with  his 
masters  to  work  for  them  on  Thursday  night  and 
Friday  night  in  every  week  for  Ss.  8d.  a  night.  The 
accident  happened  on  the  Thursday  night  or  Friday 
morning  of  tne  third  week.  The  county  court  judge 
thought  tiiat  the  applicant's  average  weekly  earnings 
consuted  of  the  aggregate  of  the  two  sums  of  8s.  8d. 
It  is  said  on  the  part  of  the  employers  that  the  county 
court  judge  ought  not  to  have  awarded  the  applicant 
any  compensation  at  all.  It  is  argued  that,  m  order 
that  a  workman  may  be  brought  within  the  purview 
of  the  Act,  it  is  necessary  that  he  should  be  in  the 
emplojrment  of  his  master  for  two  weeks.  We  have 
said  tbat.  In  Lysons  v.  Andrew  Knowles  &  Sons 
we  held  that  a  workman  is  not  within  the  Act 
unleis  he  has  been  for  at  least  two  weeks  in  the 
employment  of  the  employer  in  whose  servioe  he 
sustained  the  injury  for  which  he  seeks  compensation. 
But  we  hdd  that  on  this  ground  only,  that  by  section 
1  of  the  Act  the  workman  is  to  be  compensated  in 
accordance  with  the  schedule,  and  by  the  schedule 
the  compensation  is  to  be  based  on  the  man's  average 
weeUv  earnings,  and  unless  a  case  is  broiight  withm 
the  s(ULedule  it  does  not  come  within  the  Act  at  all, 
and  it  is  impossible  to  ascertain  a  man's  weekly  earn- 
ings unless  there  are  at  least  two  weeks  to  average. 
No  one  has  ever  said  that  it  was  necessary  for  tiie 
workman  to  be  employed  every  day  of  the  two  weeks. 
In  my  opinion,  if  there  were  a  contract  to  employ  a 
man  for  two  da^  a  week  during  four  weeks,  there 
would  be  no  difficulty  in  ascertaining  the  average 
weekly  earnings.  And  I  see  no  difficulty  in  ascertain- 
ing tiie  average  weekly  earnings  in  this  case.  But  then 
the  employm  say  that  the  employment  must  be  con- 
tinuous. We  have  so  held,  but  why  was  this  employ- 
ment not  a  continuous  employment?  There  was  a 
continuing  contract  for  work  from  week  to  week.  It 
seems  to  me  that  here  there  was  no  break  in  the 
continuity  of  the  contracted  servioe.  I  therefore 
think  that  the  county  court  judge  was  right  in  taking 
into  account  the  weddy  earnings  of  17s.  4d« 

Then  the  applicant  says  that  there  ought  also  to  be 
taken  into  account  the  wa^  which  he  received  from^ 
his  masters  for  casual  service.  Was  that  casual  servioe 
continuous  employment?  In  my  opinion  there  was 
no  continuity  about  it.  Neither  do  I  think  that 
casual  jobs  can  be  added  on  to  eontraotual  servioe  so 
as  to  get  continuous  employment.    I  think  that  the 
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conn^  court  judge  was  right,  and  that  this  appeal 
mnst  be  disnoissed. 

CoLLDTSi  lU. — ^I  am  of  the  same  opinion*  So  far 
as  regards  the  applicant's  employment  on  two  days 
in  each  week  there  is  no  doubt  that  he  comes  within  the 
Act.  He  is  not  taken  out  of  the  Act  by  reason  of 
aoy  inability  to  apply  the  schedule  to  this  case. 
!Iliere  were  two  we^  over  which  his  weekly  earnings 
can  be  averaged*  During  those  weeks  he  was  in  the 
employment  of  the  same  employers,  though  the 
oontract  of  employment  was  only  to  work  for  two 
days  in  each  week. 

Then  there  is  the  other  point,  whether  casual 
labour  for  the  same  employers  can  be  brought  in  to 
swell  the  aven^  amount  of  his  weekly  earnings.  In 
my  opinion  his  casual  labour  cannot  be  said  to  be 
work  done  in  the  same  employment.  We  have  said 
that  where  a  workman  has  been  in  the  service  of  tiie 
same  employer  with  intervals,  he  is  not  necessarily 
eatitled  to  have  the  whole  period  taken  into  account, 
sod  that  it  is  for  the  court  to  ascertain  whether  he  has 
been  in  the  same  employment  during  the  whole  period, 
and  that  the  employment  must  be  continuous.  Was 
this  continuous  employment?  It  does  not  folloW 
because  the  intervals  are  short  that  it  is  the  same 
employment.  I  think  that  there  must  be  some  nexus 
supplied  by  a  contract  express  or  implied,  and  that  in 
the  absence  of  such  nexus  mere  casual  attendances  do 
not  constitute  continuous  employment.  The  work  in 
question  was  given  to  the  applicant  on  casual  engage- 
ments, and  was  not  part  of  his  contraotual  employ- 
ment. I  do  not  think  it  was  part  of  the  same 
employment  so  as  to  enable  us  to  take  it  into  account 
in  averaging  his  weekly  earnings. 

STiBLiEra,  li.  J. — I  have  come  to  the  same  conclusion. 
We  must  follow  the  previous  cases,  and  apply  them  to 
the  present  case.  Here  the  applicant  worl^forhis 
employers  for  two  days  in  every  week  for  more  than 
two  weeks  under  a  contract  of  employment.  There  is 
nothing  to  exclude  him  from  being  entitled  to  com- 
pensation according  to  his  average  weekly  earnings 
imder  that  employment.  Then  there  is  the  question 
whether  earnings  received  by  him  from  the  same 
employers  on  other  days  may  not  be  taken  into 
account  in  computing  the  compensation.  It  has  been 
held  that  the  earnings  to  be  taken  into  account  must 
have  been  received  in  the  service  of  the  same  employers. 
I  have  a  difficulty  in  seeing  why  casual  earnings 
received  from  the  same  employers  may  not  be 
included,  but  I  do  not  disagree  with  my  learned 
brethren  on  this  point. 

Appeal  dismissed,  and  cross-appeal  dismissed. 

Solicitors  for  the  applicant,  Griffith  &  Garditier. 

Solicitors  for  the  employers,  W.  Uurd  &  Son, 
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From  Chan.  DIv. 
(Lord  Alverstone,  L.C.J.,  and  Bi| 
and  Vaughan  WiHiams,  L. JJ. 

In  re  J.  L.  YouKQ  Manupaotueing  Co.  (Limited). 
YoTJNQ  v.  J.  L.  Young  Mantjfaoturino  Co. 
(Limited),  (o,) 

Practice  —  Evidence — Interlocutory  affidavits — Hearsay 
evidence — Grounds  of  **  information  and  belief** — 
Omission  to  state  such  grounds — Costs-^BuUs  of  the 
Supreme  Court,  1883,  ord,  38,  r.  3. 

(a.)  Beported  by  J.  E.  Morris,  Esq.,  Banister- 
at-Law. 


Intertocukry  affidavits  containing  statements  of  the 
deponenfs  **  information  and  belief**  must  in  all  cases 
state  the  sources  of  such  **  information  and  belief  *"*  in 
accordance  with  the  provisions  of  ord*  38,  r.  3,  otJierwise 
they  toiU  be  regarded  by  tJie  court  as  inadmissible  as 
evidence^  and  the  cod  of  their  preparation,  so  far  cu 
relates  to  such  statements,  must  be  borne  by  the  party 
responsible  for  them. 

This  was  an  appeal  from  an  order  of  Stirling,  J., 
refusing  to  admit  the  daim  of  one,  Ashford,  to  be 
consid^ed  a  debenture-holder  iii  the  J.  L.  Young 
Manufacturing  Go.  (Limited). 

The  order  was  made  in  ike  course  of  an  ordineuy 
debenture-holders'  action,  in  which  the  usual  inquiries 
had  been  directed  to  be  taken  in  chambers  as  to  who 
were  the  debenture-holders  iin  the  company. 

The  master  found  against  Ashford's  daim,  and 
this  finding  was  approved  by  Stirling,  J.  From 
this  order  Ashford  now  appealed,  and  it  appeared 
that  the  affidavits  used  on  either  side  before  the 
master  and  in  the  court  below  contained  statements 
made  on  the  "information  and  belief"  of  the 
deponents,  without  indicating,  as  is  enjoined  by  ord. 
38,  r.  3,  of  the  Bules  of  the  Supreme  Court,  1883, 
the  sources  of  such  information  and  belief. 

Ord.  38,  r.  3,  enacts  as  follows :  '^Affidavits  shall 
be  confined  to  such  facts  as  the  witness  is  able  of  his 
own  knowledge  to  prove,  except  on  interlocutory 
motions,  on  wtnoh  statements  as  to  his  belief,  with 
the  grounds  thereof,  may  be  admitted.  The  coste  of 
every  affidavit  which  shall  unnecessarily  set  forth 
matters  of  hearsay  .  .  •  shall  be  paid  by  the 
party  filing  the  same." 

E.  H.  Gownbe,  for  the  appellant. 

E»  H.  Martellif  for  the  respondent. 

Lord  Alyrrstonr,  L.G.J.— The  ca^e  is  of  general 
importance  upon  the  admissibility  of  affidavit  evidence. 
In  my  opinion  some  of  the  affidavits  in  this  case  are 
wholly  worthiest  and  not  to  be  relied  upon.  In 
sevenu  histanoes  the  deponents  make  statements  on 
their  "  information  and  belief ,"  without  saying  what  the 
source  of  their  "information  and  belief"  is.  In  my 
opinion  so-called  evidence  on  "information  and 
belief  "  ought  not  to  be  looked  at  at  all  unless  the 
court  can  ascertain  its  source,  or  unless  it  is 
corroborated  by  someone  who  can  speak  from  his 
own  knowledge.  If  such  affidavits  are  made  in 
future,  it  is  as  well  that  it  should  be  understood  that 
they  are  worthless,  and  ought  not  to  be  received  as 
evidence  in  any  shape  whatever. 

BiGBY,  L.J. — At  the  present  day,  in  utter  defiance 
of  ord.  38,  r.  3,  solicitors  are  in  the  habit  of  filing 
affidavite  in  which  the  deponent  speaks  of  what  he 
believes,  without,  however,  giving  the  slightest 
intimation  of  the  source  whence  he  has  got  his 
information.  Now  every  affidavit  of  that  kind  is 
utterly  irregular  ;  and,  in  my  opinion,  the  only  way  to 
reform  such  irregularity  is  for  the  judse,  in  every  such 
case,  to  direct  that  the  coste  of^the  affidavit,  so  far  as 
it  relates  to  matters  of  mere  "information  and 
belief,"  shall  be  psid  by  the  person  responsible  for 
the  affidavit.  Personally,  I  should  be  ready  to  give 
such  a  direction  in  any  such  case.  The  point  is 
extremely  important,  for  though  I  freqiiently  find 
affidavite  stuffed  witili  irregular  matter  of  this  sort, 
and  though  I  have  protested  again  and  again,  yet  no 
alteration  takes  place.  The  truth  is  that  the  drawer 
of  this  affidavit  thinks  he  can  obtain  some  improper 
advantage  by  putting  in  such  stetements,  but  I 
never  pay  the  slightert  attention  myself  to  affidavite 
of  the  Rind,  whether  they  be  used  on  interlocutory 
or  final  applications. 
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Vaughan  W1LLUH8,  KJ.— With  regard  to  affi- 
dayito  of  the  sort  before  us,  it  is  not  quite  a  snffident 
or  satiafactorr  remedy  to  throw  upon  the  party  upon 
whose  behali  they  are  pat  forward  the  liability  of 
payinff  the  oosts.  The  more  satisfactory  remedy  is 
one  which  I  am  aware  is  difficult,  if  not  impossible, 
to  apply  as  the  law  now  stands.  That  remedy  would 
be  that  nobody  should  pay  for  such  affidavits  at  all, 
and  that  the  solicitor  wno  has  drawn  snd^  affidavits, 
and  made  copies  of  them,  ahd  so  forth,  should  be  left 
out  6f  pocket  .jthereby. 

BiOBY,  L.J. — Vaughan  Williams,  L.J.,  has  gone 
rather  further  than  I  did  just  now,  but  I  entirely 
concur  with  what  he  has  said. 


SoUdtors,  F,  E.  Pctynter;  D,  A.  Eomain, 


/*> 


From  Chan.  Div.  \ 

(Lord  Alverstone,  M.R.,  and  > 

Rigby  and  Collins,  L.JJ.)    } 


July  3,  4,  20,  1900. 


Bhymioby  Railway  Co.  v,  B&egon  and  Mebthyb 
Tydfil  Railway  Co.  (a.) 

Conirad^Breaeh^Bemedy^Oonduct  determining  con- 
tract— Damages, 

To  enable  one  of  two  parties  to  a  contract  to  treat  the 
contraci^as  at  an  end  there  must  either  be  an  express 
repudiation  of  the  contract  by  the  other  party  thereto 
or  such  aJaUure  of  per/ormante  going  to  the  root  of  the 
contract  as  to  justify  ^^  condueion  thai  the  other  party 
no  longer  intends  to  be  bound. by  the  contract. 

Where  the  main  part  of  a  contract  has  been  performed 
and  litUe  remains  to  be  done  under  it,  failure  to  perform 
lAof  litUe  does  not  justify  the  other  party  to  the  contract 
in  treating  it  as  at  an  mdl  but  the  proper  remedy  is  in 
damages. 

This  was  an  appeal  from  a.dedsion  of  North,  J. 

The  facts  ace  folly  stated  in  the  judgnuant  of  Lord 
Alverstone,  M.R.,  and  it  is  enough  to  say  here  that 
the  action  was  brought  by  the  plaintiffJB  to  obtain  a 
declaration  that  an  affreement  made  between  them- 
selves and  the  defen£mts  in  the  year  1864  was  no 
longer  subsusting  or  binding  upon  tiiem. 

Ae  defendants  maintained  that  ttie  agreement  was 
still  subsisting  and  demanded  an  account  under  one 
of  its  clauses. 

North,  J.,  held  thst  the  agreement  was  at  an  end. 

The  defendants  appealed. 

BaggaUay,  Q,C.,  Hon.  JS.  C,  Macnaghten,  Q.G.,  and 
8€ayantp  for  the  appellants. — On  the  facts  the 
plamtifGi  have  elected  to  treat  this  agreement  as 
eristing  ai^d  must  be  bound  by  their  election.  Then, 
as  a  matter  of  law,  the  agreement  has  never  been 
repudiated  by  the  defendant  company  so  as  to  justify 
the  plaintifEi  in  treating  it  as  at  an  end :  Clough  v. 
London  cmd  North-Weetem  Bailway,  20  W.  R.  189, 
L.  R.  7  Exoh.  26 ;  Freeth  v.  Burr,  22  W»  R.  370, 
L.  R.  9  C.  P.  208;  Mersey  Steel  and  Iron  Co.  v. 
Naylor,  32  W.  R.  989,  9  App.  Cas.  434 ;  Surplice  v. 
Fameworth,  7  Man.  &  Gr.  576 ;  Johnstone  v.  Milling, 
34  W.  R.  238,  16  a  B.  D.  460. 

Cripps,  Q.O.,  H,  Bompas,  E,  Moon,  and  E,  8, 
Boberiion,  contra. — ^The  defendants  cannot  rdy  on  tl^^ 
contract  when  the^  have  repudiated  tiie  only  obli- 
^tion  in  it  which  bmds  them.  Their  argument  really 
IB  that  they  are  free  from  the  agreement  while  the 
plaintifft  are  bound  by  it. 

(a.)  Reported  by  J.  L.SxiRLiNa,  ^.,  Barrister- 
tkt-lokWf 


,  They  referred  to  Bradford  v.  Williams,  20  W.  R, 
782,  L.  R.  7  Exch.  259,  and  Panamn  and  South  Pacijk 
Telegraph  Co.  v.  India  Rubber,  Gotta  Percha,  and 
Telegraph  Works  Co.,  23  W.  R.  583,  L.  R.  10  Gh. 
App.  515. 

Macnaghten,  Q.C.,  replied. 

Car.  adv.  vult. 

July  20.— Lord  Alvebstone,  M.R.,  delivered  the 
following  judgment  of  the  court :   This  is  an  appeal 
from  North;  J.,  who  has  decided  in  favour  of  the 
plainti£EiB,  the  Rhymney  Railway  Co.,  in  an  aotioa 
whereby  the  plaintiffs  seek  to  obtain  a  declaration 
that  an'  agreement  of  the  year  1864  made  between 
theniselves   and   the   defendants,    the   Brecon    and 
Merthyr   Tydfil   Junction  Railway  Co.,  should  be 
treated  as  determined.      The  defendants,  by  their 
defence,  allege  that  the  agreement  is  still  binding 
and  ask  that  an  account  may  be  taken  undergone  of 
its  clauses.    The  facts  are  partially  stated  in   the 
judgment  of  North,  J.,  but  it  will  be  necessary  to 
restate  them  in  some  detail  in  order  that  the  grounds 
of  our  judgment  may  be  dearly  understood.    Prior  to 
the  year  1864,  the  plaintiffs,  the  Rhymney  Railway 
Oo.,  were  in  possession  of  a  line  of  railway  running 
from  the  neighbourhood  of  Rhymney,  on  the  west 
side  of   the  Rhymney  Valley,  to  Caerdbilly,  with 
a  branch  to  the  west  to  join  the  Ta£P  vale  at  the 
Walnut  Tree  Junction.    The  defendants,  the  Breoon 
Co.,  were  in  possession  of  a  line  of  railway  mimiog 
also  from  the  neighbourhood  of  Rhymney  down  the 
east  side  of  tiie  iuivmnev  Valley  to  Newport  by  way 
of  Machen,  with  a  brancn  from  ICadhen  to  Caerphilly, 
and  also  of  a  line  running  northwards  from  a  point 
called  Deri  through  Dowlais  to  Brecon  and  Merthyr. 
The  plaintiff  company  had  a  branch  from  Baraoed  to 
join  the  defendant  company's  line  afc  Deri.    Tbia  was 
substantially  the  position  of  the  two  companies  in  the 
year  1864.     In  the  session  of  that  year 'both  oom- 
panies  were  in  Parliament  desiring  to  construct  certain 
railways,  and  particularly  a  railway  from  Caerphilly  to 
Cardiff ;  the  Brecon  Co.  also  proposing  to  constroct  a 
line  from  a  point  on  tiieir  then  existing  line  due  north 
of  Caerphilly  to  Caerphilly.     Under  these  ditmm- 
stances  the  heads  of  the  agreement  of  1864  were  made 
out  and  confirmed  by  section  23  of  the  Rhymney  Bail- 
way  Act,  1864.  The  main  provisions  of  that  agreement 
may  be  summarized  as  foUows :  Clauses  1,  2,  3,  and  4 
contemplated  the  construction  of  various  lines  by  the 
Brecon  and  Rhymney  railway  companies  respectively 
to  the  north  of  Rhvmney,  and  a  line  from  a  point 
on  the  Brecon  Co.^b  line  to  Caerphilly.     None  of 
these  lines  have  been  constructed.    Clauses  5  and  6 
provided  that  the  defcmdants,  the' Brecon  Railway 
Co.,  should  withdraw  their  scheme  for  constmcting 
a  liiie  from  Caerphilly  to  Cardiff,  and  that  the  plain- 
tiffi  should  give  the  defendants  running  powers  for 
through  traffic  from  the  terminus  of  the  defendants* 
Caexi£illy  branch  to  the  plaintiff  companjr's  station 
at  Adam-street,  Cardiff.    Certain  restrictions  were 
imposed  upon  the  user  of  these  running  powers.    By 
clause  7  an  alteration  was  made  in  the  position  of  a 
j^nction  between  the  defendants'  line  and  the  line  of 
the  plaintiffs,  and  the  defendants  were  given  running 
powers  over  the  substituted  junction  and  portion  of 
the  line  of  the  Rhymney  Co.  to  Bargoed  to  a  point  to 
which  thevhad  already  running  ^  were  communicating 
by  way  of  Deri  with  their  own  lue.    By  clause  10  the 
plaintiffi  gave  the  defendants  runnlAg  powers  over 
their  line  Mtween  the  end  of  the  defendants'  Caerphilly 
branch  and  Walnut  Tree  Junction  subject  to  oertaia 
restrictions  as  to  the  traffic  for  which  tiiese  running 
powers  should  be  used.     Clause    U   was  in  the 
following    terms:    "After    the    opening    ol    the 
Oaerphiuy  and  Cardiff  ]ine»  the  receipts  azising  from 
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the  traffic  carried  on  between  the  New  Tredegar 
works  and  Cardiff  shall  as  between  New  Tredegar 
and  Caerphilly  be  divided  in,  eqnal  proportions 
between  the  two  companies  after  the  deduction 
of  30  per  cent,  for  working  expenses,  the  mileage 
proportion  between  Caerphilly  and  Cardiff  to  belong 
exoIiisiTely  to  the  Rhymney  Co.,  the  Brecon 
Co.  being  *  allowed  working  expenses  .  on  the 
portion  carried  by  them."  danse  17,  on  which  the 
plaintiffs  fonnd  tiieir  daim,  is  as  follows :  "  Bxcept 
SB  herein  mentioned  neither  company  shall  either 
direotly  or  indirectly  se^  any  new  line  from  one 
ride  of  the  yalley  to  the  other  to  take  away  the 
traffic  of  either  company."  In  pnrsnance  ox  the 
agreement  embodied  in  the  heads  of  agreement 
the  defendants  withdrew  their  Bill  for  making  an 
independent  line  from  Caerphilly  to  Cardiff,  the  lioe 
of  the  plaintifb  was  constrooted  and  the  new  junction 
near  Bargoed  station  referred  to  in  dause  7  was  also 
osxried  out.  The  works  referred  to  in  danses  1,  2,  and 
4,  were  never  constmcted.  At  the  time  of  the  making  of 
this  agreement  the  connection  across  the  valley  between 
the  plaintifEs'  railway  and  the  New  Tredegar  works 
sbeady  existed.  Both  parties  appear  to  have  acted 
op  the  agreement  down  to  the  year  1898,  when  the 
rircamstanoes  giving  rise  to  this  action  arose.  Some 
farther  commnnications  had  been  made  hom  the 
Bhymney  line  on  the  western  side  of  the  valley  to 
aome  new  collieries  opened  up  on  the  eastern,  but  it 
was  agreed  that  these  lines  crossing  the  valley  were 
constructed  independently  by  landowners,  and  ^e 
esse  was  conducted  throughout  on  the  basis  t^at 
from  1864  down  to  1898  both  parties  had  abstaii'ied 
from  any  breach  of  the  agreement  In  the  yepr  1^96 
the  Bany  Raflwav  Co.,  which  had  about  the 
year  1885  established  docks  and  connecting  niilwa^^ 
numing  north  from  Barry,  a  port  a  few  miles  to  tne 
westward  of  Cardiff,  obtained  powers  to  construct  a 
railway  tojoin  the  line  of  the  plaintiffs  at  Penriios, 
sad  in  the  session  of  1898  the  Barry  Co.  were 
again  in  Parliament  proposing  to  join  the  line  of 
the  defendants  on  the  eastern  side  ui  the  vdley 
nesr  Bedwas  with  another  junction  from  the 
new  projected  line  to  the  line  of  the  Rhymney 
Co.  at  Aber.  The  Bill  was  introduced  in  the 
House  of  Commons,  but  prior  to  its  consideration 
before  a  private  Bill  committee  in  tiiat  House 
the  heads  of  agreement  were  made  between  the 
defendants  and  the  Barry  Co.  which  formed  the 
fomidation  of  the  alleged  breach  by  the  ddendants  in 
respect  of  which  the  plaintiffs  founded  thdr  right  to 
tieatthe  agreement  of  1864  as  at  ah  end.  These 
heads  of  fug^reement  were  dated  the  26th  of  April, 
1898.  Under  them  the  defendants  sigreed  to  with- 
draw two  railways  which  they  were  seeking  power  to 
coDstmct  for  the  purpose  of  making  connection 
between  their  own  mie  and  that  of  the  plaint^  in 
theneiffhbourhood  of  Caerphilly,  and  the  Barry  Oo. 
granted  to  the  defendant  company  running  powers 
over  the  Barry  Co.'s  proposed  new  line  from  its 
junction  with  the  defendants*  railway  near  Bedwas 
to  its  junction  with  the  plaintiffs'  railway  near  Aber. 
The  agreement  contained  certain  terms  as  to  how  the 
traffic  to  Bazry  was  to  be  carried  which  are  not 
material  for  the  purpose  of  the  present  question. 
TheBany  Co.'s  BiU,  which  was  introduced  in  the 
HoDse  of  Commons,  was  opposed  in  committee  on 
peamble  by  the  plaintiffs,  thdr  opposition  bdng 
mmided  upon,  among  other  grounds,  the  rights  which 
they  had  obtained  under  the  agreement  of  1864* 
TIpon  the  preamble  bdng  deckred  proved,  the 
plaintiffs  did  not  appear  upon  clauses  in  uie  House  of 
^^nmums.  The  Chairman  of  the  Committee,  in  thdr 
mence,  inserted  danse  9  of  the  Barry  Railway  Act, 
1898,  apparently  for  the  protection  of  the  plamtiffs. 


The  terms  of  the  heads  of  agreement  between 
the  Brecon  and  the  Barry  companies,  dated 
the  26th  of  April,  were  made  known  to  the 
plaintiffs  in  the  course  of  the  passage  of  the  Barry 
Co.'s  Bill  through  the  Conmiittee  of  the  House  of 
Commons.  Upon  the  Barry  Co.'s  Bill  being,  in  the 
ordinary  course,  referred  to  a  Committee  of  tiie  House 
of  Lords,  the  plaintiffs  again  opposed  the  preaniUe, 
and,  upon  the  preamble  being  passed,  proposed  an 
amendment  to  clause  9  of  tiie  Bill  micin  would 
have  enlar^  its  sco^  so  as  to  have  brought  within 
its  protective  provisions  traffic  from  otner  places 
bendes  the  New  Tredegar  works.  We  have  r^erred 
to  these  proceedinffs  in  Parliament  because  tiiey  were 
made  the  ground  of  a  contention  raised  by.  tiie 
defendants  that  the  plaintiffs  had  so  acted  as  to 
predude  them  from  now  saying  that  they  could  treat 
the  agreement  as  determined.  In  the  month  of  July, 
1898,  th%  plaintiff  comj^y  informed  the  defendant 
company  that  they  conddered  that  the  agreement  of 
1864  had  been  broken,  and  would  be  treated  by  them 
as  determined,  and  in  November  of  the  same  year 
they  gave  formal  notice  in  writing  to  the  defendant 
determining  the  said  agreement.  Upon  the  case 
coming  before  North,  J.,  he  hdd  that  the  action  of 
the  defendants  in  connection  with  the  proposed  new 
line  of  the  Barry  Co.  in  the  session  of  1898  was 
not  only  a  breadi  of  artide  17,  but  was  such 
a  breach  as  entitled  the  plaintiffs  to  treat  the 
agreement  thenceforward  as  at  an  end. 

Before  conudsring  the  main  questions  wljfdi  arise 
in  the  action  it  would  be  well  to  dispose  of  the  pre- 
liminary point  which  was  raised  by  the  defendants — 
viz.,  that  the  action  of  the  plaintiffs  during  the  passage 
of  the  Barry  Co.'s  Bill  through  Parliament  was  such 
as  to  predude  them  from  treating  the  affreement  as 
determined.  We  are  dearly  of  opinion  that  nothing 
was  done  by  the  plaintiff  oompany  to  prevent  them 
from  nidng  the  case  which  they  brought  before 
North,  J.  The  action  which  they  took  in  Parliameiit 
was  action  a^;ainst  the  Barrjf  Co.  in  order  to 
protect  their  rights,  and,  on  failing  to  obtain  such 
protection  as  they  considered  sufficient,  they  were, 
in  our  opinion,  dearly  entitied  to  resort  to  any  further 
remedies  which  were  open  to  them  as  between  them- 
sdves  and  the  defendants. 

The  main  questions,  however,  which  arise  for 
deddon  are  the  foUowhig.  It  is  contended  on 
behalf  of  the  defendants  that  their  action  in 
the  year  1898  did  not  constitute  a  breach  of 
the  17th  dause  of  the  agreement  of  1864;  and, 
secondly,  that,  even  if  it  was  a  breach,  it  was  not  such 
a  breadi  as  entitied  the  plaintiff  comfmny  whdlj^  to 
determine  and  put  an  end  to  their  obligatu>ns 
under  the  agreement.  North,  J.,  has  found  that 
the  action  of  the  defendant  company  did  amount 
to  a  breach  of  dause  17  of  the  agreement,  and 
in  this  judgment  he  was,  in  our  opiiiion,  ri^t. 
It  was  contended  on  behalf  of  the  defjsndants. 
in  support  of  their  argument  on  this  point,  that  the 
agreement  of  1864  was  intended  to  be  an  agreement 
whereby  the  traffic  on  the  east  nde  of  the  valley  was  to 
be  treated  as  traffic  of  the  defendants,  and  the  traffic  on 
the  west  side  as  traffic  of  the  plaintiffs.  To  a  certain 
extent  this  may  be  the  zesult  of  dause  17  of  the 
agreement,  but  we  are  dearly  of  opinion  that  among 
the  traffic  which  was  intended  to  be  protected  in 
^he  interests  of  the  plaintiffs  was  the  already  existing 
'^affic  from  the  new  Tredegar  pits  to  Cardiff  bv 
way  of  the  plaintiffs '  line,  and  that  a  scheme  which 
proposed  to  take  that  traffic  and  divert  it  from  Cardiff 
to  another  competing  port  by  means  of  a  line  from 
one  nde  of  the  valley  to  the  otiier  would  be  a  new  line 
to  take  away  the  trt^  of  the  plaintiff  company. 
There  remains  the  question  whether  the  breach  of 
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the   agreement    by    the  Brecon  Co.    is    inoh     as 
entitles  the  Bhymney  Co.  to  treat  the  agreement 
as  an  at  end,  or  whether  i&eir  remedy  is  one  for 
damages  only.    Alter  the  best  consideration  we  oan 
give  to  the  matter,  we  are  of  opinion  ihst  the  breach 
was   not  one  entitling   the  plainttSs  to  determine 
the  agreement,  bat  that  th^  mnst  seek  tiieir  remedy 
in  damages.    It  will  be  wml  to  consider  in  the  first 
instaaoe  what  oondnot  on  the  part  of  one  party  to  a 
contraot  justifies  the  other  parity  in  treating  it  as  at 
an  end.    If  there  is  a  disiinot  refusal  by  one  party 
to  be  bound  by  the  terms  of  a  contract  In  the  future, 
the  other  party  may,  in  our  opinion,  treat  the  con- 
tract as  at  an  end :  see  Withers  ▼.  Beynolds,  2  B.  & 
Ad.  882 ;  Hochster  ▼.  De  La  Tour,  1 W.  B.  469,  2  B.  & 
B.  678 ;    see  the  judgment  of  Lord  Blackburn  in 
the   Mersey    Steel   and  Iron  Co,  ▼.  Naylor.    Short 
of  such  refusal,  we  think  the  true  principle  to  be 
deduced  from  all  the  cases  is  tJiat  you  must  asowtidn 
whether  the  action  of  the  party  who  is  breaking 
the  contract  is  such  that  the  other  party  is  entitlea 
to  conclude  that  the  party  breakmg  the  contract  no 
longer  intends  to  be  bound  by  its  proyisions.    This 
part  of  the  rule  was  laid  down  by  Lord  Blackburn  in 
the  same  judgment,  where  he  says  the  rule  of  law  is 
that  where  there  is  a  contract  between  two  parties, 
each  side  having  to  do  something,  if  you  see  uat  the 
failure  to  perform  one  part  of  it  goes  to  the  root  of 
tha  contract,  goes  to  the  foundation  of  the  wfaole^  it 
is  a  good  defence  to  say, ''  I  am  not  going  to  p^orm 
my  part   of   it  when  that  which  is   the   root  of 
the  whole  and  the  substantial  consideration  for  my 
performance  is  defeated  by  your  misconduct."     It 
was  contended  by  Mr.  Cripps,  on   bcJialf   of   the 
plaintifiEs,  that,  however  little  remained  to  be  per- 
formed by  the  defendants,  if  it  was  to  be  gathered 
from  the  facts  that  they  did  not  intend  to  fulfil  tiieir 
obligations  to  perform  that  part  the  plaintiff  company 
were  justified  in  treating  the  agreement  as  wholly 
determined.    We  think  this  goes  too  far.    The  result 
would  be  that,  although  all  the  main  provisions  of  an 
aipeement   might   have   b^en   performed,    however 
trivial  the  breach  was,  the  person  complainxng  of  the 
breach  could  treat  it  as  going  to  the  root  of  the 
contract.    That  this  is  not  the  true  view  of  the  law 
is,  we  think,  to  be  deduced  from  another  passage  in 
the  same  judgment  of  Lord  Blackburn,  in  which  he 
says :  "  I  repeatedly  asked  Mr.  Cohen  whether  or  not 
he  could  find  any  authority  which  justified  him  in 
saying   that   every  breach  of  a  contract,  or   even 
a  breach  which  involved  in  it  the  non-payment  of 
money   which    there   was    an   obligation   to   pay, 
must  be  considered  to  go  to  the  root  of  tiie  contract, 
and    he   produced   no   such   autiiority.    There  are 
many  cases  in  which   the   breach  may  do  so;    it 
depends   upon  the  construction   of   t^e   contract." 
The  same  view  of  the  law  was  expremed  by  this 
court  in  the  case   of   Johnstone  v.    Milling.    That 
was  a  case  of  the  breach  of  one  of  the  covenants 
of  a  lease,  and  in  dealing  with  the  principle  to  wfaidi 
we  have  referred,  Cotton,  L.J.,  said :  '*  It  mnst  be 
taken,  therefore,  that  the  law  is  that  when  one  party 
has  done  an  act  which  amounts  to  a  wrongful  re- 
nunciation of  the  contract,  and  the  other  has  acted 
upon  it  as  such,  there  is  a  cause  of  action  in  respect 
thereof,  but,  when  the  other  has  not  done  so,  tiien 
both  the  parties,  as  well  as  he  who  has  attempted  to 
renounce  the  contract  as  he  who  asserts  its  existence, 
are  entitied  to  the  benefits  of  its  provisions.    The 
Divisional  Court  in  the  present  case  treated  the  state- 
ments made  by  the  plaintifl^  as  a  renunciation  of  tiie 
contract  withm  the  doctrine  I  have  mentioned.    I 
cannot  say  I  think  they  were  right  in  so  doing.    But, 
assominff  that  tiiey  were,  I  oan  find  no  case  which 
shows  that  the  doctnne  in  question  applies  to  the 


renunciation  of  one  particular  covenant  or  stipulation 
in  a  contract  such  as  a  lease,  which  contains  many. 
And  as  at  present  advised,  I  am  not  favourably 
impressed  with  the  view  that  the  doctrine  would 
apply  to  the  case  of  a  lease  where  the  tenant 
cannot,  in  consequence  of  the  refusal  by  the 
landlord  to  perform  a  particular  covenant,  put  an 
end  to  the  entire  contract  But,  however  that  may 
be,  we  have  first  to  arrive  at  the  conclusion  that 
there  was  a  renunciation  of  the  contract." 

It  remains  to  apply  these  rules  of  law  to  the  facts  in 
the  present  case.  It  is  not  contended  that  there  was 
an  express  refusal  by  the  defendants  to  be  bound  by 
the  provisions  of  the  agreement.  What  is  said  is  that 
their  conduct  amounts  to  a  breach  of  clause  17 
entitling  the  plaintiffs  to  determine  the  contract 
Now,  to  apply  the  test  laid  down  by  Lord  Blackburn, 
it  cannot  be  said  that  any  breach  of  dause  17  goes  to 
the  root  of  the  whole  agreement  and  defeats  the 
substantial  consideration  for  it.  In  our  opinion,  the 
main  object  of  the  agreement  of  1864,  so  far  as  the 
plaintiffs  were  concerned,  was  to  get  rid  of  the 
defendants'  proposed  competing  line  from  Caecpbilly 
to  Cardiff,  which  by  claiLse  5  the  defendants  undertook 
to  withdraw,  and  in  consideration  of  which  with- 
drawal the  defendants  obtained  running  powers  both 
to  Cardiff  and  to  Walnut  Tree  Junction.  A  farther 
provision,  not  in  our  opinion  unimportant,  was  the 
grant  of  running  powers  to  the  Brecon  Co. 
under  clause  7.  We  think  this  view  is  further 
nipported  by  the  provisions  of  article  11.  If  the 
Cefendants  had  obtained  their  own  route  from 
Caerphilly  to  Cardiff,  traffic  might  have  been  canied 
from. the  new  Tredegar  works  to  Cardiff  wholly  on 
the  line  of  the  defendants,  in  which  event  they 
{irould  have  secured  the  whole  of  the  rate  for  them- 
selves. The  agreement  provides  that  although  suoh 
traffic  will  be  carried  to  Cardiff  entirely  Dy  the 
plaintifiEoi  and  never  touch  the  defendant  company's 
iWe  at  all,  ^e  defendants  are  to  share  in  the  receipts 
(after  deducting  working  expenses)  due  to  the  portum 
of  the  transit  from  the  new  Trede^;ar  pits  to 
Caerphilly.  In  our  opinion  the  provisions  of  the 
agreement  show  clearly  that  clause  11  was  part  of 
the  consideration  paid  by  the  plaintiffs  for  the 
abandonment  by  the  defendants  of  their  iadependent 
route  from  Caerphilly  to  Cardiff.  If  we  could  have 
found  on  the  construction  of  the  agreement  that 
clauses  11  and  17  depended  the  one  upon  the  other 
— ^that  is  to  say,  that  the  consideration  for  clause  17 
was  the  granting  of  the  share  of  the  receipts  under 
dause  11 — we  should  have  been  prepared  to  hold  that 
a  breach  by  the  defendants  of  their  obligation 
under  clause  17  justified  the  plaintiffs  in  refusing  to 
fulfil  their  obligation  under  clause  11.  But  looking 
at  the  whole  agreement  and  its  main  provisions 
we  think  it  would  be  wrong- to  hold  that  clauses 
11  and  17  are  so  mutuaUy  dependent,  and,  therefore* 
that  the  plaintiffs  are  justified  in  withholdixig  payment 
under  clause  11  simply  on  the  ground  that  there 
has  been  a  breach  of  dause  17.  We  may  point 
out  that  the  consequences  of  holding  the  agreement  at 
an  end  might  be  very  serious.  The  defendants* 
running  powers  from  Caerphilly  to  Cardiff  and 
Walnut  liee  Jimction  would  be  gone,  and  although 
it  is  said  that  they  have  not  hitherto  been  largely 
used,  still  they  may  be  of  great  value;  but,  in 
addition,  the  nmning  powers  over  the  portion  of  the 
plaintiffs'  substituted  line  south  of  Bargoed  station 
would  also  be  gone,  aud  this  forms  part  of  the  route 
of  the  Brecon  Co.  to  their  own  line  north  of 
DerL  For  the  above  reasons  we  are  of  opinion  that 
the  decision  of  North,  J.,  holding  tiiat  the 
plaintiffs  were  right  in  putting  an  end  to  the  agree- 
I   ment»  cannot  be  supported,  and,  that  the  def  endaoti 
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High  Ootjbt. 


are  oatitled  to  liaye  a  deolanition  that  olante  11  is 
famding  od  the  plaintiffi,  and  to  have  an  «ooonnt 
taken  uereimder.  A  mibordinate  qnestion  was  raiaed 
as  to  interest,  which  has  not  been  argoed  before  ns, 
and  if  any  differenoe  arises  it  shooM,  we  think,  be 
raised  on  the  taking  of  the  account.  The  plaintiffii 
are  entitled  to  a  £olaration  that  the  action  of  the 
defendant  company  did  constitnte  a  breach  of  the 
agreement,  but  nntil  the  line  of  the  Brecon  Oo^ 
is  opeotod  tiiey  wonid  not  be  entitled  to  recover  any 
damages  in  respect  of  that  breach*  Each  party  to 
pay  their  own  costs  in  the  court  below,  but  the 
defendants  are  entitled  to  the  costs  of  this  appeaL 

Solicitors,  Beale  <k  Co. ;  Bompai,  Buchcff,  &  Vo. 


Sigf)  (Soutt  of  9tt0tta. 

FosTBB   V.   Nxw  Trdtidad    Laxs   Asfhalt   Oo. 
(Limitxd).  (a.) 

Company  —  Capital —  Appreciatian  of  asieU  —  Ultra 
▼ires — Pctyment  of  dividend  out  of  as9ets  —  Dtbt 
written  offaa  had  iuhaequenUy  paid  with  interest, 

A  new  company  pwrehaeed  the  assets  of  an  old  company, 
and  there  was  included  in  euch  assets  a  debt  {then  con-- 
sidered  valueless)  due  to  the  old  company  from  a  third 
company^  and  secured  hy  promissory  notes.  For  some 
time  the  debt  due  on  the  notes  vfas  treated  as  of  no  value 
in  the  new  company*s  annual  accounts*  Ultimately  the 
d^  was  paid  inftdl. 

Held,  on  motion  for  injunction  hy  a  shareholder,  thai 
the  company  ought  to  he  restrained  from  distributing  the 
anwunt  sojnid  as  dividend  except  with  reference  to  the 
other  business  or  assets  of  the  new  company. 

This  was  a  motion  on  behalf  of  debenture-holders 
and  a  shareholder  in  the  defendant  company  to  restrain 
the  application,  in  or  towards  payment  of  a  dividend 
of  the  principal  of  a  certain  debt  recently  paid  to  the 
defendant  company  by  another  company  c^ed  the 
Kew  York  and  Bermudez  Oo. 

In  the  year  1894,  an  American  company  (referred 
to  in  the  affidavits  as  the  old  Trinidad  Airohalt  Co.) 
acquired  the  stock  and  bonds  of  the  New  York  and 
Bermndez  Co.,  and  also  a  debt  of  100,000  dollars  due 
from  the  latter  company,  seoored  by  promissory  notes. 

In  1897,  the  defendant  company,  which  was  an 
Boglish  company,  purchased  the  property  and  assets 
of  ttie  old  Trinidad  Asphalt  Co.,  mdading  the  debt, 
from  the  Kew  York  and  Bermudez  Oo.,  which  was 
then  considered  valueless. 

On  the  3l8t  of  December,  1899,  the  New  York  and 
Bermudez  Oo.  gave  to  the  defendant  oompany  new 
promissory  notes  for  127,000  dollars,  being  the  amount 
of  the  debt  of  100,000  with  accrued  interest  then  due. 

This  127,000  dollars  was  subsequently  paid  off,  and 
the  defendant  oompany  through  their  directors  pro- 
pesed,  without  reference  to  the  buriness  or  assets  of 
the  defendant  company,  to  treat  the  whole  of  that 
sum,  amounting  to  £26,258  16s.  in  Wngliali  currency, 
as  assets  available  for  dividend  and  to  distribute  the 
■ame  accordingly. 

Levett,  Q.C.,  and  Cassd^  for  the  motion* 

(a.)  Beported  by  B.  Lkgh  Bahsbothah,  Bsq.r 
Banister-at-Law* 


MuUigan,  Q.  C,  and  J.  L  BHrUng,  for  the  defendants. 
— Apart  frcim  special  circumstances,  appreciation  of 
capital  may  be  treated  as  profit.  In  tins  case  there 
is  nothings  in  the  memorandum  or  articles  of  association 
to  constitute  such  special  dronmstances.  We  are 
dealinff  here  with  assets  or  actual  capital  as  dis- 
tmguiiuied  from  nominal  or  share  capitaL  The  test 
is  that,  apart  from  mere  nominal  cafdtal,  if  the 
amount  ox  the  actual  capital  is  amply  sufficient  to 
secure  creditors,  then  any  appreciation  of  assets  in 
excess  of  that  sufficiency  may  oe  available  for  divi- 
dend? Luhbodi  V.  British  Bank  of  South  Am^eriea, 
[1892]  2  Oh.  198,  40  W.  B.  Dig.  88 ;  and  Dent  v. 
London  Tramway  Co.,  16  Oh.  D.  344,  29  W»  B. 
Dig.4d. 

Bybnx,  J. — I  treat  this  as  a  motion  on  behalf  of  a 
shareholder  seeking  to  restrain  an  uUra  vires  payment. 
I  have  not  now  to  consider  whether  or  not  the  amount 
in  onestion  may  properly  be  brought  into  the  next 
profit  and  loss  aoconnt,  but  simply  whether  or  not  the , 
amount  may  be  divided  as  a  profit  without  regard' 
to  the  present  value  of  the  total  capital  assets,  and 
whatever  the  result  of  the  year's  trading  may  be.  No 
question  is  raised  as  to  so  much  of  the  sum  as  repre- 
sents interest,  the  point  at  issue  beins^  as  to  the 
amount  representing  principal  of  the  debt.  There  is 
no  doubt  that  the  debt  formed  part  of  the  assets 
originally  purchased  bv  the  defendant  company,  and, 
as  such,  piurt  of  its  original  cafdtal  assets ;  but  it  is 
agreed  that  as  the  debt  was  not  regarded  or  treated 
as  an  asset  of  any  value  upon  tiie  purchase,  and  as  it 
has  not  appeared  in  the  former  baknce-sheet  as  part 
of  the  assets  of  the  conmany,  and  as  the  only  enti^  in 
relation  to  it  in  the  books  of  the  oompany  is  a  journal 
entry  carrying  the  notes  to  a  ]^fit  and  loss  acoount, 
it  ought  to  be  regarded  as  a  windfall  in  the  nature  of 
an  unexpected  profit  and  as  divisible  accordingly 
amongst  the  shareholders.  I  cannot  accept  this  view. 
Although  the  agreement  for  sale  does  not  enumerate 
the  debt  or  notes  in  question,  the  schedule  which 
purports,  according  to  Its  readmg,  to  be  a  state- 
ment of  the  assets  and  liabilities  of  the  old  Trinidad 
Asphalt  Oo.,  contains  this  item ;  that  schedule  is,  as 
appears  by  dause  1  of  the  agreement,  an  enumera- 
tion of  mattors  and  things  which  the  vendor  warranted 
to  be  induded  in  the  property  sold  or  the  equivalent 
in  value  thereof.  Some  of  the  items  mentioned 
in  the  schedule  may  have  been  over  -  valued, 
some  under-valued,  and,  no  doubt,  fiuotnations  in 
value  of  [the  assets  have  supervened,  but  the  amount 
of  this  debt  is  a  distinct  item  of  the  property  pur- 
chased which  has  sfaice  been  realised  by  payment.  It 
appears  to  me  that  the  amount  in  question  inprimd 
facie  capital,  and  that  I  have  no  evidence  which  would 
justify  me  in  saying  that  it  has  changed  its  character 
because  it  has  turned  out  to  be  of  greater  value  than 
had  been  expected.  It  was  ur^;ed  for  the  defendant 
company  that  the  amount  apphed  in  pajrment  of  the 
debt  was  money  earned  1^  the  New  York  and 
Bermudez  Oo.  by  favour  of  the  defendant  oompany, 
and  represents  a  profit  which  would  otherwise  have 
been  earned  by  the  defendant  oompany ;  and,  further- 
more, that  such  money  might  have  been  applied  by 
the  New  York  and  Bermudez  Oo«  in  payment  of  a 
dividend  on  the  shares  in  that  company,  in  which 
case  the  defendant  oompany,  as  owning  9,842  shares 
out  of  a  total  of  10,000  in  that  company,  would  have 
received  the  greater  portion  as  income.  I  am  unaUe 
to  follow  this  argument,  as  I  do  not  see  how,  for  the 
purposes  of  the  present  motion,  I  can  have  regard  to 
the  fact  that  some  other  course  of  dealing  by  the 
debtor  company  would  have  left  the  debt  still  out- 
standing, and  would  have  produced  more  income  for 
the  defwdant  oompany*    x  think  I  ought  to  grant  an 
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Injanotiont  until  jadgnieiit  or  farther  order,  to  reiftiBin 
the  defencUnta  from  dutrlbatmg  the  100,000  dollere 
as  dMdend,  without  reference  to  Ihe  other  bnnneis  or 
assete  of  the  defendant  company.  I  mnit  not,  however, 
be  nnderetood  as  determiningthatthii  sum,  or  a  portion 
of  it,  may  not  properly  be  brought  into  profit  and 
Ion  aoconnt,  or  be  taken  into  aooonnt  in  aeoertaining 
the  amount  ayailable  for  dividend.  That  appears  to 
me  to  depend  npon  the  resnlt  of  the  whole  account 
for  the  year.  It  is  dear,  I  think,  that  an  appreciation 
in  total  yalue  of  capital  assets,  if  duly  realised  by  sale 
or  getting  in  of  some  portion  of  such  assets,  may,  in 
a  proper  case,  be  treated  as  available  for  purposes  of 

'  dividend.  This,  I  think,  is  involved  in  ike  decision 
in  the  case  of  Luhhock  v.  BrittBh  Bank  (^  South 
America,  cited  with  approval  by  Lord  Lindley  in 
Vemer    v.    Oeneral   and   Commercial    Trust,    [1894] 

'  2  Gh.  239,  at  p.  265,  where  he  says:  '* Moreover, 
when  it  is  said,  and  trul^,  that  dividends  are  not 
to  be  paid  out  of  capital,  the  word  '  capital  * 
means  the  money  subscribed  pursuant  to  the 
memorandum  of  association,  or  what  is  represented 
by  that  money.  Accretions  to  that  capital  may  be 
realised  and  turned  into  money,  which  may  be  divided 
amongst  the  shareholders,  as  was  decided  in  Lubbock  v. 
British  Bank  of  South  America.^*  If  I  tightly  appre- 
ciate the  true  effBct  of  the  decisions,  the  question  of 
what  is  profit  available  for  dividend  dependis  upon  the 
result  of  the  whole  accounts  fairly  taken  for  the  year, 
capital  as  well  as  profit  and  loss,  and  although  divi- 
dends may  be  paid  out  of  earned  profits  in  proper 
cases,  although  there  has  been  a  depreciation  of 
cai>ital,  I  do  not  think  that  a  realized  accretion  to  the 
estimated  value  of  one  item  of  the  capital  assets  can 
be  deemed  to  be  a  profit  divisible  amongst  the  share- 
holders without  reference  to  the  result  of  the  whole 
accounts  fairly  taken. 

Solicitors,  TF.  ff,  Paierson ;  Ashurst,  Morris^  dt  Crisp, 


Chan.  Div.       ) 


Nov.  20. 


Cozens-Hardy 

In  re  Leeds  Grammab  School,  (a.) 

Lands  Clauses  Acts — Charity — Compulsory  purcJiase  of 
lands  —  Payment  into  court  —  Costs  of  investment — 
Lands  Clauses  Consolidation  Act,  1845  {Sdrd  Vict. 
c.  18),  ss,  69,  76,  80.      . 

Where  a  corporation  acquired,  under  the  provisions  of 
the  Lands  Clauses  Consolidation  Act,  1845,  compulsory 
poufers  for  the  purchase  of  lands  owned  by  a  charity — 
the  legal  estate  in  the  lands  being  vested  in  the  official 
trustee — and  after  arbitration  deiyosiied  the  imrchase- 
money  in  court. 

Held,  that  the  corporation  must  pay  the  costs  of  the 
investment  of  the  purchase-money. 

On  the  15th  of  November,  1898,  the  Corporation  of 
Leeds  gave  notice  to  treat  for  the  purchase  of  lands 
belong^Sig  to  the  Leeds  Grammar  School.  The  legal 
estate  in  the  property  was  vested  in  the  official  trustee 
of  charity  lauds.  After  some  preliminary  negotiations 
the  matter  was  referred  to  aroitration,  the  governors 
of  the  school  appointing  one  arbitrator  and  the 
corporation  appomting  the  other.  As  a  result  of  the 
arlntration  the  sum  of  £37,000  was  agreed  upon  as 
the  value  of  the  property,  and  on  the  1st  of  June, 
1900,  the  Board  of  Charity  Commissioners  directed 

(a.)  Reported  by  J.  H.  Dayies,  Esq.,  Barrister-at- 
Law. 


the  official  tmstee  to  ooncnr  in  the  oonveyaooe.  A 
dispute  arose  between  the  parties  as  to  whether  the 
purchase-money  ought  to  be  paid  into  court,  but 
subsequently,  on  the  11th  of  July,  1900,  it  was  lodged 
in  court  Tim  govemoza  of  the  school  now  petitioDad 
for  an  order  for  the  investment  of  the  £37,000.  The 
corporation  objected  to  pay  the  costs  of  l^e  invest- 
ment on  the  groond  that  tlie  official  trustee,  who^ 
with  the  concurrence  of  the  Charity  Oommiwiioiwa. 
could  have  given  a  good  discharge,  had  refused  to  do 
so.  The  corporation  also  maiutaioed  that  thin  money 
had  been  paid  into  court  under  aection  76  of  the 
Lands  Olausea  Oonsolidation  Act,  1845,  and  not  under 
section  80. 

Leigh  Clare^  for  the  corporation,  said  that  the  oor- 
poration  was  not  liable  to  pay  the  costs  of  investment 
as  there  had  been  a  wilful  refusal  to  receive  the  money 
on  the  part  of  the  official  trusteee  within  the  meaning 
of  section  80  of  the  Land  Clauses  Aot«  1845. 

Vernon  Smith,  Q,C.,  and  Awten  Cartm^l,  were  not 
called  upon. 

Oozens-Habdy,  J.— In  this  case  the  governors'  of 
Leeds  Qrammar  School  owned  certain  property  which 
the  Corporation  of  Leeds  desired  to  acquire.  Notice 
to  treat  was  given  by  the  corporation,  and  subse- 
quently the  matter  went  to  arbitration.  Tae 
governors  appointed  one  arbitrator,  and  the  oor- 
poration  another,*  and  the  sum  of  £37,000  was 
awarded.  The  bare  legal  estate  was  outstanding 
in  the  official  trustee  of  charity  lands,  and  the 
conveying  parties  were  the  official  trus^  and  the 
governors.  There  is  in  the  conveyance  a  recital  of  an 
order  of  the  Charity  Commissioners  directing  the 
official  trustee  to  concur  in  the  oonvevauoe,  and  a 
recital  of  the  payment  into  oourt  of  £37,000  for  th« 
lands  taken  from  the  Leeds  Grammar  School,-  and 
"  trustees  without  power  of  sale  "  and  the  govecnora 
"  conveyed  and  confirmed ''  the  property. 

Under  these  circumstances  it  is  the  orainary  case  of 
persons  under  a  disability  conveying,  with  the  ooo- 
ourrence  of  persons  having  the  legal  estate,  at  a  ptioe 
not  less  thim  that  fixed  upon  by  arbitration.  It  is 
said  that  the  £37,000  was  tendered  to  the  official 
trustee,  and  that  he  refused  to  acoept  it,  but  tha 
governors  did  not  refuse,  and  section  80  does  not 

It  is  simply  the  ordinary  case  of  the  conveyance  of 
an  equitaUe  interest  and  getting  in  a  legal  estate 
from  trustees.  I  must  order  the  corporation  to  pay 
the  costs  under  the  Act. 

Solicitors,  Pa^erM)92,  Snow,  Bhxam,  A  Kiiuler,  for 
J.  C.  Atkinson,  Leeds;  Vincent  &  Vincent,  for  The 
Town  Clerk,  Leeds. 


Nov.  13,  14. 


Chan.  Div.  i 
Farwell,  J.  j 

.      BOBLA.ND*S   TaUSTEB  V.    STEEL  BEOTHV&S 

(Limited),  (a). 

Company  —  Articles  of  association  —  Restriction  on 
transfer  of  shares — Perpetuity — Fraud  on  bankruptcy 
Jaw, 

The  nde  against  perpetuities  does  not  apply  to  personal 
contracts, 
A  provisio7i  in  the  articles  of  association  of  a  oom- 

(a.)  Reported  by  Paul  Stiuoklaj9D,  Esq.,  Barziater- 
at-Law. 
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High  Court. 


pany  thai  a  shareholder  who  was  not  a  manager  or 
eutUiant  should  sell  his  shares  to  a  manager  or  assistant 
at  a  price  to  be  assessed  in  a  partictdar  way  is  not  invalid, 
A  m&  fide  provision  in  the  articles  of  association  that 
a  person  shall  sell  his  shares  is  not,  olmoxious,  to  the 
lankruptey  law, 

Ihif  was  an  actioxi  by  th«  troaf  ee  in  bankiuptoy  of 
Mr.  Borland,  a  member  of  the  defendant  company, 
taking  for  a  declaration  that  the  company  waa 
not  entitled  to  require  the  transfer  of  any  of  the 
i6Fent]r-three  aharea  which,  before  the  bankruptcy, 
atood  in  the  name  of  Mr. .  Borland,  and  that  the 
artiolea  50  to  58  indnaiTe  and  any  other  of.  the 
defendant  oompany'a  artiolea  of  aaapciatton  which 
pmported  togi^e  the  company  the  right  were  Toid ;  and 
lor  an  injunction  to  reatram  the  deftodanta  from 
oallbg  for,  enforcing,  or  effecting  a  tranafer  of  all  or 
any  or  the  aeventy-three  aharea  at  a  price  not  greater 
than  the  par  value  of  auch  aharea,  or  at  any  other 
price  than  the  actual  market  yalne  of  auch  aharea. 

The  defendant  company  waa  formed  in  1890  to 
aoqnire  the  busineaa  of  Steel  Brothera  ft  Ga,  Eait 
lodia  merohanta,  in  which  the  bankrupt  Mr.  Borland 
waa  a  partner.  The  capital  of  the  oompany  at  ita 
boorporation  waa  £400.000  in  4,000  aharea  of  £100 
each.  At  the  date  of  the  incorporation  Mr.  Borland 
had  £20,000  capital  in  the  buainaaa. 

lu  the  year  1897,  by  a  apeoial  reaolution  confirmed 
on  the  11th  of  June  new  artidea  of  aaaooiation  were 
adopted  by  the  oompany  to  the  exduaion  of  the  then 
eiiatiDgarticlea.  By  the  new  artiolea  the  original  capital 
waa  divided  into  preference  and  ordinary  a&rea.  Of  tiie 
3,200  ahaiea  already  iaaned  1,600  (upon  which  £100 
par  ahare  had  been  paid  up)  were  to  be  preference 
ihaiea,  and  1,600  (upon  which  £80  per  ahare  had 
bean  paid  up)  were  to  be  ordinary  aharoa. 

The  bankrapt  recetved  in  exchange  for  hia  original 
iliaiea  160  preferaooe  and  eighty  ordinary  aharea. 

Artide  47  provided  that  aa  regarda  all  the  ordinary 
iharaa  (apeoi^ed  in  a  certain  table)  each  of  the  reepec- 
tife  then  holdon  thereof  (of  which  Mr.  Borland  waa 
one)  ahonid  be  entitied  to  continue  to  hold  the  aharea 
then  held  by  him  or  any  of  them  until  he  ahould  die 
or  voluntarily  tranafer  the  aame  or  become  bankrupt. 

Artide  49  provided  that  no  ahace  ahould,  aave  aa 
therein  provided,  be  tranaferred  to  any  peraon  not 
bebg  a  manager  or  aaaiatant,  ao  long  aa  aqy  manager 
or  aaaiatant  diould  be  wflling  to  purohaae  the  aame 
at  the  fair  value. 

"Manager!  or  aaaiatanta"  .were  defined  by  the 
arUdea  to  be  peraona  reodving  remuneration  from 
the  oompany  for  managing  or  aaaiating  to  manage 
the  boaineaa  of  the  company  at  home  or  afaroad  other- 
wiiethan  aa  adireotor. 

By  artide  50,  in  order  to  aacertaui  whether  any 
aaanager  or  aaaiatant  waa  willing  to  purdiaae  a  ahare, 
the  propoaing  tranaferor  waa  to  give  a  tranafer  notice 
to  the  oompany,  apedfying  the  aum  which  he  fixed  aa 
the  fair  value,  and  auch  tranafer  notice  waa  to 
oonatttute  the  oompany  the  tranaferor'a  agent  for  the 
lale  of  the  ahare  to  any  manager  or  aa&tant  at  the 
prioeaofized. 

By  artide  53  the  price  fixed  aa  the  fair  price  waa  in 
no  caie  to  exceed  the  par  value  of  the  ahare— 1.0.,  the 
amount  paid  up  plus,  in  the  oaae  of  an  ordinary  ahare, 
a  oartain  aum  repreaenting  certain  additiona  on 
aoooont  of  the  reaerve  fund  and  intereat^  &o. 

Artide  57  provided  thft  on  any  manager  or 
aaaiatant  ceaaing  to  be  aiuj^,  or  on  hia  death  or 
bankruptory,  he  muat,  on  reodving  certain  notice, 
tranafer  hia  diarea. 

Artide  58  provided  that ;  in  every  oaae  where 
ordinary  diarea  were  held  by  a  peraon  not  being  a 
r  OK  aaaiatant,  the  direotora  might  at  any  time 


give  to  audi  peraon  notice  requiring  him  forthwith  to 
tranafer  hia  aharea,  and  unieaa  he  ahonid  give  a 
tranafer  notioe  within  fourteen  daya  he  ahould  be 
deemed  to  haTC  given  audi  notioe  in  accordance  with 
the  artidea,  and  to  have  apcdfied  the  par  value  aa 
defined  hy  artide  53  aa  the  fair  value  of  the  diarea. 

Mr.  Borland  had  pelted  with  all  hia  preference 
aharea,  and  he  atill  held  73  ordinary  diarea.  He  waa 
adjndicatedbankruptonthe22ndof  February,  1900,  and 
on  the  7th  of  March  notice  waa  aerved  upon  hia  truatee 
hi  bankruptcy  requiring  him  to  tranafer  hia  diarea  in 
accordance  with  the  artidea.  It  waa  atated  that  the 
par  value  of  the  aharea  would  be  about  £8,000. 
whereaa,  at  the  plaintiff  alleged,  the  real  vdue  of 
them  would,  having  regard  to  the  proaperity  of  the 
company,  be  about  £34,000. 

Jenkins,  Q.C.,  and  Cozens-Eardy,  for  the  plaintiffs, 
contended  that  the  artidea  of  aaaodation  were  invalid, 
on  the  ground  that  they  reatrioted  the  free  tranafer 
of  the  aharea,  that  they  conatituted  a  fraud  on  the 
bankruptcy  lawa,  and  that  they  tran^greaaed  the  rule 
againat  perpetuiliea. 

Upjohn,  Q.  C,  and  Ashworth  James,  for  the  oompany, 
oontended  that  the  artidea  were  valid,  and  that  the 
nature  of  the  aharea  reated  on  a  oontraot  between  the 
ahareholderff. 

Fabwell,  J.,  in  giving  judgmenti  aaid:  The  com- 
pany ia  wliat  has  been  called  a  private  oompany,  and 
it  took  over  the  burineas  of  the  firm  of  Steel  Brothera 
&  Co.,  and  waa  incorporated  in  1890  in  the  firat 
inatanoe.  The  original  artidea  contdned  providona 
different  to  thoae  which  have  been  adopted  by  the 
apedd  raaolntiona  confirmed  on  the  11th  of  June, 
1897.  The  artidea  are  of  a  aomewhat  oorioua  nature, 
and  on  tiie  evidence  it  appeara  that  they  were 
rendered  neceaaary'by  the  nature  of  the  buaineaa  of 
the  oompany.  The  oompany  carried  on  budneaa  aa 
merdianta  and  commerdd  agenta  and  rioe  millera  in 
Burmah  and  London. 

The  artidea  had  been  dtered  in  order  to  give  the 
working  diardioldera  a  aubatantid  diare  of  the 
profita.  whidi  were  large  but  fluctuating,  varying  aa 
they  had  from  £51  per  ahare  to  £2  129.  6d.  The 
arrangement  was  conaidered  necesaary  for  the  carry- 
ing on  of  the  bunneaa,  and  no  want  of  hona  fides  waa 
imputed.  The  adieme  itas  that  the  aharea  ahould  not 
be  retained  by  non-working  ahareholdera,  but  be  hd  i 
by  thoae  who  took  an  active  part  in  the  buaineaa. 

Hia  lordahip  then  referred  to  the  artidea,  and 
aaid  that  the  effect  of  artide  58  waa  that  at 
any  time  the  oompany  might  call  on  an  ordinary 
ahareholder,  not  being  a  manager  or  aaaiatant,  to  a»ll 
hia  aharea  to  a  manager  or  asaiatant  at  a  price  to  be 
aaaeaaed  in  a  particular  way.  It  was  add  that  a  pro- 
viaion  which  compelled  a  man  to  aell  for  all  time  at  a 

C'loular  price  and  to  particular  peraona  waa  bad, 
nae  it  waa  repugnant  to  abaolute  osmerahip 
and  tended  to  perpetuity.  That  waa  applying 
to  modem  oompany  law  prindplea  which  wera 
whoUy  inapplicable  to  it.  It  involved  a  miaooncep- 
tion  of  the  nature  of  a  ahare.  A  ahare  waa  the  interest 
of  the  ahareholder  in  the  company  meaaured  by  a 
aum  of  money  for  the  purpoee  (inter  alia)  of  dividend, 
but  alao  qualified  by  the  oontraot  entered  into  by  all 
the  ahareholdera  inter  se.  The  contract  contained  iu 
the  artiolea  waa  one  of  the  inddenta  of  the  aham. 
Hia  lordship  then  refened  to  the  caae  of  New  London 
and  Brazilian  Bank  y.  Brocklebank,  30  W.  B.  7S7, 
21  Gh.  D.  302,  and  aaid  that  the  argument  aa  to 
perpetuity  whidi  waa  put  forward  here  would,  if 
aound,  haTC  been  applicable  in  that  caae,  but  it  waa 
put  on  the  ground  that  the  aharea  were  aubf  eot  to  the 
oonditiona  of  the  oontraot  aa  inddent  to  them.  *  But 
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it  wfts  said  that  the  rale  ftgalnst  perpetuity  wai 
traomMned.^  ]a  his  lordaUp'sopinioii  the  role  agaiost 
perperaity  did  not  apply  to  personal  contraots.  If 
autnority  were  neceesary  it  was  to  be  found  in  the 
ease  of  Witham  ▼.  Vane»  reported  in  Ohallis  on  Beal 
Property,  App.  Y. ;  and  an  even  stronger  oase  was 
that  of  WaUh  v.  Secretary  of  atcOe  for  India,  11  W.  B. 
823,  10  H.  L.  Gas.  367.  A  stronger  instance  of  a 
perpetuity  attaching  to  a  personal  liabiHty,  if  it 
existed,  could  not  be  foand  than  in  that  oase.  It  was 
a  novel  suggestion  that  the  rules  of  perpetuity  had 
anything  to  do  with  personal  contract. 

Then  it  was  said  that  it  was  a  fraud  on  the 
bankruptcy  law.  As  to  that  his  lordship  would 
take  the  law  to  be  as  stated  in  Ex  pmie  Jay, 
28  W.  B.  449,  14  Oh.  B.  19,  at  p.  25,  where 
James,  L  J.,  said:  "The  principle  of  those  deci- 
sions is  this— that  a  simple  sti^ilation  that,  upon 
a  man's  becoming  bankrupt,  tlut  which  was  his 
property  up  to  the  date  of  ttie  bankruptcy  should  so 
orer^  to  someone  else  and  be  taken  away  from  his 
creditors  is  void  as  being  a  violation  of  the  policy  of 
the  bankrupt  law."  Here  all  the  shares  were 
subjected  to  the  same  conditions.  But  it  was*  said 
that  the  last  words  of  clause47  constituted  a  fraud  on 
the  bankruptcy  law  and  rendered  the  particular 
provision  void.  His  lordship  did  not  think  so.  In 
the  absence  of  mala  fides,  and  the  contract  being  a 
fair  one  equally  binding  upon  all  who  came  under  it, 
there  was  nothing  obnoxious  to  the  bankruptcy  law 
in  a  provision  which  said  that  a  man  should  sell  his 
shares.  On  the  question  of  price  his  lordship  thought, 
upon  the  evidence,  that  the  parties  had  agreed  on  a 
mode  of  ascertaining  the  value  of  the  shares  which 
seemed  to  be  fair.  Upon  this  point  he  referred  to 
Whitmore  v.  Mason,  10  W.  B.  168,  2  Joh.  &  Hem. 
204,  at  p.  216,  where  Wood,  V.O.,  said:  "Where 
there  is  a  bond  fide  intention  to  secure  the  going  on 
of  the  concern,  by  the  other  {Mffties  handing  over  to 
the  creditors  all  that  the  creditors  ought  to  take, 
I  cannot  conceive  there  is  any  fraud  on  the  bank- 
ruptcy laws.''  That  expressed  his  lordship's  view, 
and  he  held  that  in  this  case  there  was  no  fraud  on 
the  bankruptcy  laws. 

The  action  wia  dismisiedy  \oith  cotU. 

SoUoitors,  Cox  <fc  Lafone  ;  Waltom,  Johnson.  Buhb, 
&  Whatlon. 


Ohan.  Biv.  ) 
FArnrell,  J. ) 


Nov.  7,  9. 


In  re  PoPB. 
Shabp  v.  Mabshall.  (a.) 

WiU-^AccwoixdatioM  of  surplus  income — Trust  void  for 
perpetuity— Investment  of  accumulations— Income  of 
investments — Persons  entitled— Thellusson  Act  (39  i!k  40 
Geo.  3,  c.  98.) 

A  testator,  in  1865,  left  real  property  to  his  trustees 
upon  trust  in  their  absolute  discretion  to  apply  the 
whole  or  part  of  the  income  arising  therefrom  fw 
the  benefit  of  his  daughter  F,  during  her  life,  and  after 
her  decease  to  hold  the  property,  with  any  surplus  or 
accumulation  of  unapplied  income,  upon  trusts  for  her 
children,  and  in  default  upon  the  trusts  declared  as 
to  the  residue  of  his  whole  estate  which  were  for  the 
benefit  of  his  three  daughters  in  equal  shares  for  the  life 

(a.)  Beported  by  Wabwiok  H.  Dbapeb,  Esq., 
Barrister-at-Law. 


of  each,  and  then  for  their  children,  with  remaindert 
over. 

His  daughter  F.  was  of  weak  intellect^  and  from  1865 
tm  her  death  in  1900  was  maintained  by  the  trusteeSt 
who  runv  had  a  fund  of  £2,700,  representing  $urphu 
accumidations  of  the  income  for  her  maintenance^  Upon 
a  summons  to  determine  who  were  entitled  to  the  fund. 

Held,  (1)  that  the  trust  for  accumulations  was  void 
after  the  expiration  of  21  years  from  the  death  of  the 
testator,  so  that  the  surplus  rents  and  profits  from  1886 
formed  part  of  the  capital  and  residue ;  (2)  that  wch 
surplus  was  not  to  be  treated  <u  income,  aTid  to  go  to  the 
tenants  for  life  of  the  residuary  estate,  but  was  to  fall 
into  tJie  corpus  of  the  residuary  estate. 

In  re  Phillips,  Phillips  v.  Levy,  28  W.  R.  340,  49 
Z.  J.  Ch.  198,  disapproved;  Crawley  v.  OrawWi 
7  Sim.  427,  and  O'Neill  v.  Lucas,  2  Keen,  313, 
followed. 

This  was  an  ori^ating  summons  taken  ont  by  the 
present  trustees  of  the  will  of  Boof  Pope,  deceased, 
who  died  on  the  8th  of  November,  1865.  By  his  will 
made  the  21st  of  August,  1865,  the  testator  devised  to 
his  trustees  two  freehold  houses  upon  trust  to  receive 
the  rents  and  profits  thereof  as  the  same  became  due, 
and,  after  certain  deductions,  to  pay  and  apply  tlie 
residue,  or  such  part  thereof,  in  such  manner  and  in 
such  sums  and  at  such  limes  as  his  trustees  should  in 
their  absdlnte  discretion  think  proper,  for  the  benefit 
of  his  daughter  Frances  Pope  for  the  term  of  her 
natural  life,  and  after  her  decease  to  stand  seised  of 
the  said  hereditaments,  with  any  surplus  or  aoonmula- 
tion  of  rents  that  might  not  be  paid  to  or  applied  iot  ths 
benefit  of  the  said  daughter,  upon  certain  trusts  for 
her  children,  and  in  default  as  thereinafter  menttoned. 
And  he  devised  and  bequeathed  to  his  trustees  all  tiie 
rest,  residue,  and  remamder  of  his  estate  and  effect! 
whatsoever,  whether  real  or  personal  and  wheresoever 
situate,  upon  trust  to  pay  the  rents  and  income 
thereof  unto  his  three  daughters,  Frances,  Blizabeth, 
and  Florence,  in  equal  shares,  for  and  during  the  tenn 
of  the  natural  life  of  each,  and  from  and  after  the 
decease  of  any  or  either  of  thein  upon  trust  for  thsir 
children,  with  remainders  over. 

Sarah  Pope,  the  wife  of  the  testator,  survived  htm, 
and  died  on  the  27th  of  December,  1891.  At  the  dste 
of  his  death  the  children  of  the  testator  then  Hving 
were :  (1)  Elizabeth  (the  wife  of  Thomas  King  Pyrke), 
who  died  on  the  25th  of  September,  1871,  leaving 
nine  children,  of  whom  the  defendant.  George  Lyde 
Pyrke  was  one;  (2)  Boof,  who  died  on  tiie  2nd  of 
January,  1897,  leaving  no  lawful  issue ;  (3)  Fiorenos 
(the  wife  of  Ebenezer  Marshall),  who  died  on  ths 
20th  of  January,  1886,  leaving  two  children,  of  whom 
the  defendant  Frederick  Pope  Marshall  was  one; 
(4)  Frances,  who  died  on  the  13th  of  June,  1900,  a 
spinster  and  intestate.  Mary  Ann,  anotiier  daughter 
of  the  t6stator(the  wife  of  George  Tifoot  Lyde),  pre- 
deceased him  on  the  1st  of  October,  1855,  lelavmg  ods 
child  only,  the  defendant  Arthur  Lyde.  The 
daughtw  Frances  was  of  weak  intellect;  and  from  the 
testator's  death  in  1865  down  to  her  death  hi  1900 
the  trustees  for  the  time  being  of  the  will  made  an 
allowance  for  her  maintenanoe  out  of  the  inooms 
arising  from  the  two  freeholds.  Ttib  trustees  had 
accumulated  the  surplus  income  arising  from  thcss 
properties,  and  it  ii99i  now  represented  by. railway 
stocks  of  the  value  of  £2,500,  in  addition  to  the  sum 
of  about  £200  in  cash.  Various  claims  to  the  ssld 
accumulations  were  made,  as  follows  :  (a)  ths 
defendant  Marshall,  as  the  surviving  child  of  FJoteooe 
Marshall  (hie  sister  Florence  Kate  MarshaJl  havioff 
died  on  the  1st  of  December,  1900,  an  inlmt  and 
unmarried),  contended  that  the  aonnmulatiflns 
belonged  to  him  as  havlog  passed  with  t2ie  de^ 
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oi  the  pcopertiet  to  him  in  zemaioder;  (5)  the 
defendant  Pyrke,  m  one  of  the  residuarj  legatees, 
oontended  that  the  aocainidations  fell  into  and 
formed  part  of  the  teitator^s  rendnary  estate;  (c) 
the  defendant  Lyde,  either,  as  one  of  the  next-of-ldn 
of  the  testator,  oontended  Ihat  the  aocamnlations  were 
not  diq>osed  of  by  the  wfll,  and  that  the  testator  died 
intestate  in  respect  of  them ;  or  altematiyely,  as  one 
of  the  next-of-kin  of  the  late  tenant  f(»  life,  contended 
that  the  accumulations  formed  part  of  the  estate  of 
Uie  said  Frances  Pope,  deceased,  on  the  ground  that 
the  testator  gave  her  the  entire  income  of  tiie  two 
freehold  properties  for  her  sole  use  and  benefit, 
limited  only  by  the  discretion  of  the  trustees  of  the 
will  as  to  the  amount  necessary  from  time  to  time  to 
be  expended  upon  her. 

FabwsUi,  J.,  heldy  on  the  earlier  questions  of  the 
summons,  that  the  trust  for  accumulation  was  void 
after  the  expiration  of  twenty-one  years  from  the 
death  of  the  testator,  so  that  the  surplus  rents  and 
praftts  as  from  1886  formed  part  of  the  capital  and 
residue.  His  lordship  then  gave  leave  for  the  summons 
to  be  amended  by  addng  whether  the  whole  or  any 
part  of  the  £2,700  ought  to  be  treated  as  income  and 
go  to  the  tenants  for  nfe  of  the  residuary  estate,  or  as 
fonning  part  of  the  oajdtal  of  such  residuary  estate. 


Hatfield  Oreen^  for  the  trustees. 

Jerikini^  Q.C,^  and  M.  Bomer,  for  the  defendant 
Marshall. 

Capron,  for  the  heir-at-law  of  the  testator. 

BukheTj  Q.C.,  and  E.  G.  Kimher  argued  the  added 
question  for  the  residuary  legatees.— This  is  not  a 
aispcsition  within  the  TheUusson  Acts  (39  &40  Geo.  3, 
c  98),  and  the  fund  in  question  does  not  belong  to 
the  tenants  for  life,  but  is  a  part  of  the  corpm  of  the 
lesidue :  OrawUy  v.  Crawley,  7  Sim.  427,  and  O^NeiU 
Y,  Lwxut  2  Keen,  313. 

F,  CoBself  for  the  defendant  Lyde.— If  it  does  not 
go  to  the  tenants  for  life,  the  accumulation  is  hi 
efEect  repeated:  Malins,  Y.C.,  in  In  re  PMUvp^^ 
Phillipa  V.  Levy,  28  W.  E.  340,  49  L.  J.  Oh.  198. 

Cur,  adv.  vuU. 

Fa&well,  J. — ^Tiiis  summons  is  to  be  treated  as 
amended  by  raising  the  further  question  suggested  by 
Mr.  Cassel,  which,  if  it  had  not  been  for  authoiihr,  l 
should  have  thought  was  really  unarguable.  Ihe 
testator  here  devises  two  freehold  houses  spedficaUy, 
end  he  directs  the  income  of  these  two  houses  to  go, 
to  the  extent  to  which  his  trustees  thought  fit,  for 
the  maintenance  of  a  daughter  of  unsound  mind,  with 
BQ  accumulation  of  the  residue.  I  haye  already  held 
that  the  accumulation  of  that  residue  is  bad  t>0yond 
twenty-one  years.  From  that  period  the  surplus  rents 
fsllinto  residue.  The  question  is  now  raised  (tnasmudi 
as  the  residuary  property  of  the  testator  is  given  to 
trustees  upon  trust  to  convert  all  excepting  lands  and 
houses,  and  to  invest  and  pay  the  income  to  the 
tsDaut  for  life  with  remainders  over)  whether  the 
laiphu  income,  which  is  so  let  loose  and  falls  into  the 
issidue  by  reason  of  the  TheUusson  Act,  is  to  be  paid 
to  the  tenant  for  life  of  the  residue  as  income,  or  is  to 
be  mvested  by  the  trustees  and  the  income  only  to  be 
paid  to  the  tenant  for  Ufa  In  my  opinion  it  is 
z«MQnably  dear  that  the  tenant  for  life  under  this 
"wiU  gets  the  income  only.  I  cannot  adopt  the  sug- 
gestion of  Mr.  Oassel  that  lands  and  houses  include 
these  snxplusrents  let  loose  by  reason  of  the  TheUusson 

Aot  after  the  twenty-one  jears.    It  is  very  much,  as    or  personal  estates,  whereby  the  proffts  and  produoe 
Mr.  Butcher  has  put  it»aa  if  it  wese  an  estate  i)Of<foMlre  I  tfaflceof  ace   directed  to  be  aoounnlated,  and  the 


vie  that  is  giTcn  to  the  trustees  on  trust  to  convert 
They  have  not  in  fact  converted  it,  but  they  have 
recerred  and  retained  the  whole  of  the  funds  down 
to  ti^e  present  time,  or  since  1886,  when  the  twenty-one 
years  expired. 

So  far  as  the  authorities  go,  it  has  been  held  by 
Yioe-OhanceUor  Shadwdl  in  Crawley  v.  Crawley, 
and  by  Lord  Langdale  in  O'Neill  v.  Lucas,  that 
the  iocome  so  let  loose  does  not— under  drcum- 
stances  such  as  the  present  of  the  residue  being 
given  to  tiie  tenant  for  Ufe  with  remainder  over — 
beloDg  entbely  to  the  tenant  for  Ufe,  but  it  is  a  portion 
of  the  corpus  of  the  residue,  and  is  to  be  treated  as 
such  by  way  of  investment.  AU  the  text-books,  so 
far  as  my  attention  has  been  caUed  to  them,  down  to 
the  last  edition  of  Theobald,  treat  those  cases  as 
settling  the  law;  but  Mr.  Oassel  has  referred  me  toa  de- 
cision 6f  Yice-CttianceUor  Iffalins,  which  happens  to  be 
last  in  point  of  date— viz.,  In  re  PhiUipd,  Fhillipe  y 
Levy  (1880),  where  he  decided  exactiy  the  contrary. 
He  there  expressed  bis  opinion  as  follows :  *'  Where 
the  income  of  a  particular  fund  is  directed  by  a  testator 
to  be  accumulated  for  more  than  twenty-one  yean 
from  his  death,  and  the  residue  of  the  personal  estate 
is  giyen  to  A.  for  life,  with  remiinder  over,  the  income 
of  the  particular  fund  and  of  the  accumulations  forms, 
after  the  twenty-one  years,  part  of  the  income  of  the 
tenant  for  life,  and  does  not  f aU  into  the  capital  of 
the  residue."  I  have,  therefore,  got  a  dear  decision 
of  Vice-chancellor  Malins  on  the  partioi^lar  point, 
direcUy  in  the  teeth  of  the  twp  earUer  authorities ;  but 
Mr.  Butcher  has  pointed  out,and  I  think  rightiy  pointed 
out,  that  there  were  two  questions  in  that  case,  and  the 
second  question  to  which  the  head-note  was  directed 
was  not  reaUy  necessary  to  the  decision  of  the  case, 
because  the  point  neyer  arose.  As  far  as  I  can  see,  it 
appears  to  me  that  there  never  was  any  such  fund, 
but  I  am  bound  to  deal  with  the  decision  as  I  find  it ; 
and  if  it  stood  by  itself  I  should  probably  feel  bound 
to  foUow  it,  although  it  is  not  aotuaUy  bindinfc  on 
me  teohnicaUy.  But  when  I  find  that  the  Vice- 
ClianceUor  is  overruling  in  fact  Crawley  y.  Crawley 
and  the  case  before  Lord  Langdale,  0*2feil  y.  LucaSf 
wUdi  was  not  dted  to  him,  and  when  the  reason 
he  g^ves  for  oyeiruUng  Crawley  y.  Crawley  is  that 
he  doss  not  understand  that  it  deddes  this  par- 
ticular point,  when  to  my  mind,  with  aU  respect, 
it  seems  to  me  it  was  the  yery  point  dedded  in 
Crawley  y.  Crawley,  I  feel  at  liberty  to  consider 
the  judgment  and  to  see  whether  the  reason  given 
is  one  which  satisfies  my  mind,  because,  in  the 
state  of  the  authorities,  I  thmk  I  am  entiUed  to  form  my 
own  judgment.  Now,  the  reason  giyen  by  Malins, 
V,0.,  is  this:  **To  say,  as  Mr.  Wood"  (who 
argued  the  case)  **  does,  that  although  you  cannot  go 
on  accumulating  beyond  the  twenty-one  years,  you 
may,  after  that  period,  go  on  investuig,  and  that  the 
widow  is  only  to  have  the  interest  of  the  investment, 
is  what  I  cannot  agree  to.  To  go  on  investing  the 
income"  (after  twenty-one  years)  *'iB,  to  aU  intents  and 
purposes,  to  go  on  accumulating ;  but  the  TheUusson 
Act  says  that  the  accumulations  shaU  stop  at  the  end 
of  twenty-one  years.  To  my  mind  the  accumulations 
necessarily  stem  at  the  end  of  twenty-one  years. 
They  then  fall  into  rendue."  Apparentiy,  so  far 
as  I  am  able  to  foUow  it,  that  means  that  you 
accumulate,  witiiin  the  meaning  of  the  TheUusson 
Act,  if  you  do  not  direct  the  income,  as  it  is 
recdyed,  to  be  inyested  and  accumulated;  but  if 
you  direct  the  income  to  be  inyested,  and  the  income 
of  these  inyestments  to  be  paid  to  a  tenant  for  life, 
you  do  not  accumulate.  The  preamble  of  the  Act  is. 
Whereas  it  is  expedient  that  aU  dispodtions  of  reel 
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bapefldal  eojoyment  thereof  if  poeiponed,  thoold  be 
made  inbjeot  to  the  reetriofcioni  hereinef  ter  ooatained." 
TbBa  it  goee  on  to  enaot  * '  that  no  penon  duJl  by  any 
deed  or  wiU"  (I  am  reading  it  ihodly)  ''lettie  or 
dinpoee  of  anT  real  or  personal  property  lo  and  in 
nioh  .manner  that  the  rents,  ianies,  profits,  or  prodnoe 
thereof  shall  be  wholly  or  partially  aoonmnlated  for 
any  longer  term/'  and  so  on.  Now,  I  have  refecxed 
to  Dr.  Murray's  great  dictionary  under  the  head 
"  aooomulate,"  and  I  think  that  his  definition  of 
*'  aooomulate "  accords  with  what  ic,  I  confesf,  mj 
own  view  of  the  meaniog.  Under  '*  acoomnlation, 
the  second  definition  is,/* The  action  or  process  of 
growing  into  a  heap  or  large  amount;  ipec^  the 
growth  of  a  sum  of  money  by  the  continuous  addition 
of  the  interest  to  the  principal."  If  that  is  the  true 
definition,  and  it  appears  to  me  to  be  so,  I  really 
do  not  understand  what  Vice-Chancellor  Malins 
meant  by  saying  that  investing  and  paving  the 
income  to  a  tenant  for  life  and  not  accumulating  it, 
is  aocumulating  within  the  meaning  of  the  Thellusson 
Act.  With  every  respect  to  the  memory  of  the  late 
Yice-Oiiancellor,  I  am  wholly  unable  to  follow  that 
case,  but  I  shaU  follow  the  two  earlier  authorities, 
which  I  think  are  sound,  and  declare  that  this  goes 
(yon  will  amend  the  summons  by  putting  in  the 
question)  in  the  way  I  have  stated. 

I  think  the  better  plan  will  be— I  understand  there 
will  be  no  difficulty — to  ascertain  the  sums  that  from 
year  to  year  were  actually  retained  by  the  trustees  as 
not  required  for  the  daughter  of  unsound  mind,  and 
the  investments  in  which  they  were  put,  so  as  to  get 
the  actual  income  which  the  tenant  for  life  would 
have  been  entitled  to  receive,  if  this  decision  had 
been  given  in  1886,  and  then  the  net  result  will  ba 
that  Sm  will  get  that  sum.  I  do  not  think  I  can 
give  compound  interest  or  give  any  interest. 

Solicitcnrs,  Trinder  &  Capront  for  all  parties. 


Div.  J 


Nuv.  14,  15. 
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In  re  Blackpool  Motob  Cab  Co.  (Liicitbd). 
Hamilton  and  Othsbs  v.  Blackpool  Motob  Cab 
Co.  (Limited)  and  Babbon.  (a.) 

Company  —  Winding  up  —  Surety  —  Fraudulent  pre^ 
ferenee—**  Creditor '*--Companiea  Act,  1862  (25  cfe 
26  Fid.  c.  89).  8.  IGi^-BanJcruptcy  Act,  1883  (46  <fe 
47  Viet.  c.  52),  «.  48. 

A  surety  being  a  person  who  can  prove  in  respect  of 
his  contingent  liahility  is  a  creditor  xoithin  the  meaning 
of  section  48  of  the  Bankruptcy  Ad,  1883,  and  conse~ 
quently  a  transaction  which,  if  between  a  company  and 
one  of  its  ordinary  creditors,  would,  under  s&dion  164 
of  the  Companies  Ad,  1862,  and  sedion  48  of  the  Bank' 
ruptcy  Ad,  1883,  be  void  as  a  fraudulent  preference,  is 
also  void  for  the  same  reason  when  bdween  the  company 
and  its  surdy. 

This  was  an  action  upon  a  deed  of  indemnity  given 
by  the  defendant  company  to  the  plaintiffi  in  respect 
of  obligations  which  the  latter  had  incurred  for  it. 

The  company  was  being  wound  up,  and  the  defence 
was  that  the  deed  was  a  fraudulent  pref erenca 

The  defendant  oompany  was  incorporated  in  Jnly, 
1897.  The  plaintiff*  were  four  out  of  its  six  directors. 
Shorty  after  its  formation,  more  money  being  wanted 

.  (a.)  Reported  by  ,NiEyiLLB  Tebbutt,  Esq.,  Bar- 
rister-at-Law. 


to  carry  on  the  busfaiess,  the  directors  applied  to  the 
company's  bankers  for  an  overdraft  to  oe  allowed. 
This  the  bank  refused  to  do  unless  the  directors  made 
themselves  persmially  responsible  for  the  repayment 
In  the  result  the  four  plaintifib,  by  deed  dated  thn 
20th  of  December,  1897,  entered  into  a  joint  and 
several  covenant  to  guarantee  to  the  bank,  in  an 
amount  of  not  more  than  £500,  the  due  repay- 
ment of  sums  owing  to  it  from  the  company. 
Under  this  guarantee  the  bank  advanced  £300  to  the 
company. 

On  the  7th  of  December,  1898,  a  deed  was  entered 
into  between  tiie  company  and  the  plaintiffs,  whereby 
the  company  agreed  to  indemnify  them  against  all 
demands  made  upon  them  in  respect  of  their  guarantee 
to  the  bank  of  the  20th  of  December,  1897,  and 
charged  all  its  property  m  a  security  for  the 
indemnity. 

At  the  date  of  this  deed  the  company  were  unable 
to  pay  thdr  debts  as  they  became  due  from  their  own 
money.  « 

On  the  16th  of  December,  1898,  the  company,  being 
in  financial  difficulties,  went  into  voluntary  liquidation, 
and  the  defendant  Barron  was  appomted  iu 
liquidator. 

The  bank  pressed  for  payment  of  the  over- 
draft, and  took  leffal  proceedings,  and  the  plain- 
tiffs were  compelled  to  satisfy  the  daim.  Thev  now 
brought  this  action  ,upon  the  deed  of  the  7th  of 
December,  1898,  claiming  a  declaration  that  they 
were  entitied  to  be  indemnified  by  the  company,  and 
that  the  indemnity  was  a  first  charge  upon  the 
property  of  the  comptny.  They  alleged  that  they 
had  entered  into  the  guarantee  of  the  20th  of 
Deoember,  1897,  upon  the  faith,  of  an  oral  agreement 
made  by  or  on  behalf  of  the  company  in  Auguat, 
1897,  that  the  company  would  indemnify  them  in 
respect  of  it.  The  defence  was  that  there  was  not 
any  suoh  previous  agreement,  and  that  the  deed  of 
the  7th  of  December,  1898,  was  a  fraudulent 
preference. 

n.  Terrell,  Q  C,  and  the  Hon.  M.  M.  Mac- 
naghten,  io£  the  plaintifEi.— Even.if  there  were  no 
antecedent  Agreement,  the  deed  would  not  be 
a  teudulent  preference  under  section  164  of  the 
Oompanies  Act,  1883.  incorporating  section  48  of  the 
Bankruptcy  Act,  1883,  as  the  latter  section  only 
applies  where  there  is  the  relation  of  debtor  and 
creditor  between  the  parties  to  the  transaction :  Ex 
parte  Kelly  &  Co.,  In  re  Smith,  Fleming,  <t  Co ,  21 
W.  R.  830,  11  Oh.  D.  306;  Ex  parte  ^uhbfnn, 
29  W.  R.  653,  17  Oh.  D,  58;  Ex  parte  TayW, 
In  re  Ooldamid.  35  W.  R.  148.  18  Q.  B.  D.  295  ; 
Sharp  V.  Jackson,  [1899]  A.  a  419.  The  section 
consequently  does  not  apply  to  a  transaction  between 
principal  and  surety :  In  re  Mills^  5  Morr.  55. 36  W.  R. 
Dig.  15;  In  re  Warren,  48  W.  R.  523.  [1900]  2  Q.  B. 
138.  If  In  re  Paine,  Ex  parte  Beed,  45  W.  R.  190. 
[1897]  1  Q.  B.  122,  decides  the  contrary,  it  has  been 
overruled  by  In  re  Warren,  and  is  opposed  to  the 
earlier  ca8«»s.  [Buckley,  X,  referred  to  In  r« 
Wincliam,  cfec  ,  Cu,  Poole  s  case,  26  W.  R.  823, 9  Oh.  D. 
322.] 

Tindal  Afkimstm,  Q.C,  and  R  Storry  Dsans,  for  tb#i 
defendant  company. — A  surety  can  prove  in  respect  of 
his  contingent  liability,  and  conveqoently  he  is  m 
creditor  within  section  48 :  /a  r«  Paine,  Bx  parte  Beed ; 
Ex  parte  Ddmar,  In  re  Herepath  A  Ddmar,  38  W.  R. 
762,  7  Mor.  129. 

BirCKLBT,  J. — I  condade,  as  a  matter  of  fact,  that 

there  never  was  any  bindin|^  arrangement  between 

1  the  company  and  the  plaintiffs  before  the  deed  of 

the  7th    of    December,    1898,   that   the    plaintii& 
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should  have  a  seonrity  of  tbftt  kind;  that  the 
plaintiffii  did  not  enter  into  their  guarantee  upon 
the  £uth  of  any  each  security  being  given  them; 
and  that  the  charge  given  by  the  deed  of  the  7th  of 
December»  1898,  was  siven  with  a  view  to  prefer 
them  over  the  other  creditors  of  the  company.  Apart, 
then,  from  the  question  of  law  raised,  I  hold  that  deed 
was  void  as  a  fiaudulent  preference.  But  it  is  said 
that  it  is  not  so,  beoaufie  section  48  only  applies  to 
transactionB  where  the  parties  are  persons  standing  to 
each  other  in  the  relation  of  debtor  and  creditor, 
and  that '  these  direotors  were  not  creditors  of  the 
oompany  bntonly  sureties,  who  had  not  at  the  date  of 
the.  deed  in  question  paid  anything,  and  could  not 
have  sued  the  company ;  and  that  **  creditor  *'  in  that 
section  does  not  mean  a  person  who  can  merely  prove 
in  respect  of  a  contiogent  liability.  The  case  of 
Ex  parte  Seed,  In  re  Painty  seems  to  me  exactly  in 
point,  and  decides  that  a  surety  is  a  creditor  within 
the  section* 

JThe  caaes  of  In  re  MiU$  and  In  re  Warren  only  go 
to  show  that  where  the  payment  is  made  to  a  person 
whom  it  waonot  sought  to  prefer  you  cannot  recover  by 
way  of  fraudulent  preference  against  the  person  whom 
it  wassougbtto  prefer.  The  cases  of  Ex  parte  KeUy  &  On, , 
In  re  Smiih,  Fleming^  A  Cj.  ;  Ex  parte  Stabhine  ;  Ex 
parte  Taylor,  In  re  Golditnid,  and  Sharpe  v.  Ja;ckeon  are  all 
esses  where  the  relation  of  trustee  and  ceitui  que 
iruet  existed.  In  Ex  parte  Kelly  A  Co.,  In  re  8m%th^ 
Fleming,  ^  Co.,  the  court  considered  the  bank  as  a 
trustee  .of  tbe  £2,000  sought  to  be  recovered.  The 
others  were  oases  where  the  payment  was  made  to 
replace  trust  funds  improperly  appropriated  by  the 
trustee.  None  of  these  cases  have  any  bearing  upon 
the  que^on  I  have  to  decide.  The  cases  of  Wolmers' 
hntuen  V.  Guilick,  [1893]  2  Gh.  514,  41  W.  B.  Dig. 
16,  193,  and  Ex  parte  Dtlmar,  In  re  Herepath  A 
Dilni'ir,  show  that  although  these  directors  had  paid 
notfaiDg  under  their  guarantee  at  the  date  of  the 
indemnity,  still  their  contingent  lialnlity  could  be 
the  subject  of  a  suit. 

I  hold  that  the  plaintiffs  were  creditors  of  the 
codTpany  within  section  48,  and  that  the  deed  of  the 
7th*  6i  December,  1898,  was  void  as  a  fraudulent 
preference. 

Judgment /or  the  plaintfffe* 

Solicitors,  Barton  &  Pea^m%n^  for  J.  E,  Armitage, 
Leedt;  Vincent  d;  Vincent,  for  John  Boufling  db  Sons,' 
Leeds. 


S?CJ:}         '  Aug.  4.  1900. 

In  re  Chaytor.  (a.) 

SetU^  land — Mining  lease — Tencmt/or  life  impeachable 
for  waste — Open  mines— Proportion  of  rent  to  be  set 
aside  <u  capital  moneys  Settled  Land  Act,  1882  (45  <i& 
46  Kic<.c.  38),  5.  11. 

A  tenant  for  life  eivtiUed  to  work  mints,  whether  the 
power  arises  from  the  terms  of  the  settlement  or  from  the 
circumstance  that  the  mines  are  open,  is — in  the  absence 
of  any  expression  to  the  contrary  in  the' settlement — not 
impeachable  for  wtuie  mthin  the  meaning  of  the  Settled 
Land  ^c<,1882,  «.  '11,  and  is  liable  to  set  apart  only 
one-fourth  of  the  rent  under  a  mining  lease  as  capital 
money, 

Origbatiog  summons. 

Th«  question  raised  by  this  summons  was  whether, 

Os.)  Beported  by  Pattl  Stbiokulnd,  Esq.,  Barristor- 
at-Law. 


as  regards  open  mines,  a  tenant  for  life,  who,  by  the 
t^rmi  of  Uie  settlement,  was  not  made  unimpeaonable 
for  waste,  was  to  be  treated  as  not  impeachable  for 
waste  in  respect  of  the  minerals  got  from  those  mines 
within  the  meaning  of  the  Settled  Land  Act,  1882, 
f.  11,  so  that  upon  a  lease  of  such  mines  one- 
fonrth  only  of  the  rent  should  be  set  aside  as  capital 
money  under  the  Act. 

The  summons  was  taken  out  by  Sir  William 
Chaytor,  who  was  tenant  for  life  under  the  will  of 
Mr.  Henry  Chaytor,  deceased,  dated  the  16th  of  June, 
1897,  of  certain  estetes  in  the  county  of  Durham 
which  contained  minerala. 

The  summons  first  asked  for  a  declaration  that 
certain  mines  forming  part  of  the  settled  estetes 
agreed  to  be  leased  by  Sir  William  Chaytor  under  an 
agreement  dated  the  30th  of  March,  1899, .  were 
opened  mines. 

This  was  a  question  of  evidence,  and  his  lordship 
came  to  the  conclusion  that  two  of  the  mines,  called 
the  Busty  and  Brookwell  seams,  had  been  worked  by 
the  testetor  and  were  opened  mines,  while  as  to 
another,  tlie  Victoria  seam,  it  was  admitted  that  it 
had  never  been  worked,  and  it  could  not  therefore  be 
treated  as  open. 

The  next  question  was  whether  one-fourth  part 
only  of  the  rent  to  be  reserved  under  the  lease  to  be 
granted  under  the  above-mentioned  agreement  ought 
to  be  from  time  to  time  set  aside  as  capital  money 
arising  under  the  Settled  Lands  Acts. 

The  Settled  Land  Act,  1882,  s.  11,  provides  as 
follows:  «  Under  a  mining  lease,  whether  the  mines 
or  minerals  leased  are  already  opened  or  in  work  or 
not,  unless  a  contrary  intention  is  expressed  in  the 
settlement,  there  shall  be  from  time  to  time  set  aside 
as  capital  money  arising  under  this  Act,  >part  of  the 
rent  as  follows — namely,  where  the  tenant  for  life  is 
impeachable  for  waste  in  respect  of  minerals,  three- 
fourth  parte  of  the  rent,  and  otherwise  one-fourth 
part  thereof,  and  in  every  such-  case  the  residue  of 
the  rent  shall  go  as  rents  and  profits." 

The  question  was  whether  as  regards  open  mines 
the  tenant  for  liie  was  impeachable  for  waste  within 
the  Act. 

Upjohn,  Q,G,,  and  Fisher  Williams,  for  the  ton3iut 
for  me. 

N,  Pearson,  for  the  trustees. 

SxiBLmo,  J.,  after  steting  the  facto,  said :  A  tenant 
for  life  under  a  settlement  may  have  a  title  to  work 
mines  for  his  own  benefit  by  virtae  of  a  power  con- 
ferred on  him  by  the  settkanent.  A  tenant  for  life 
may  work  open  mines  although  power  so  to  do  is  not 
conferred  by  the  settlement :  the  title  to  do  so  is,  how- 
ever, derived  from  the  intention  of  the  settlor,  infened 
from  the  use  made  of  the  property  previously  to  the 
settlement.  This  is  well  explained  by  Xindley,  L.  J.,  in 
In  re  Ridge,  Hdlard  v.  Moody,  34  W.  B.  159, 31  Oh.  D. 
504,  at  p.  508,  where  he  said :  *'  At  between  a  tenant 
for  life  and  remainderman,  money  ptid  by  a  lessee  as 
the  price  of  land  won,  or  carried  away  and  sold  by  the 
lessee  in  the  shape  of  minerals,  stones,  or  bricks,  is 
always  treated  as  capital,  and  not  as  income,  unless 
the  settlor  has  expressed  an  intention  to  the  contrary 
by  making  the  tenant  for  life  unimpeachable  for 
waste,  or  by  some  other  expression ;  or  unless  at  the 
time  of  the  settlement  the  mines  and  minerals  let 
were  open,  in  .which  case  an  intention  to  the  con- 
trary is  inferred  unless  such  ioierence  is  inconsistent 
with  the  language  of  the  settlement."  And  in 
Dashwood  V.  Magniac,  [1891]  3  Ch.  306,  40  W.  B. 
Dig.  275,  Bowen,  L.J.,  said :  *<  Cases  in  which  the 
usufructuary  is  allowed  to  treat  minerals  as  annual 
fruite  or  produce  of  the  soil  are  common  to  ancient  and 
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modem  joxispnidenoe.  The  open  mine  is  an  instance, 
begimiing  in  fhe  Bomao,  but  fiuniHar  already  to  tiie 
B^lish  law  as  far  bade  as  the  reign  of  Edwtfd  III. 
It  is  important,  however,  to  observe  that  the  open 
mine  does  not  constitute  an  arbitrary  exception  to  real 
property  law.  It  is  merely  an  instance  of  the  appli- 
cation of  a  well-known  principle  of  construction  in 
virtoe  of  which  grants  of  mineral  land  are  given  such 
force  and  efiPect  as  is  reasonably  necessary  to  carry  out 
the  obvious  intentions  of  the  grantor.  The  grantor 
was  absolute  master  of  his  property,  and  could  carve 
the  lands  which  were  the  subject  of  his  grant  into 
such  estates  and  interests  as  he  pleased.  It  is, 
therefore,  from  his  presumed  will  and  intention  that 
the  results  in  the  case  of  the  open  mine  follows."  A 
tenant  for  life,  entitled  to  work  piines,  may,  in  my 
judgment,  be  properly  described  as  not  impeach- 
able for  waste  in  respect  of  the  minerals  got  from 
such  mines,  whether  the  power  arise  from  tiie 
terms  of  the  settlement  or  from  the  circumstance 
that  the  mines  are  open.  Now  section  11  of  the 
Settled  Land  Act,  1882,  prescribes  that  when  the 
tenant  for  life  is  impeachable  for  waste  in  respect  of 
minerals  three-fourth  parts  of  the  rent,  and  o^erwise 
one-fourth  part,  shall  be  set  aside  as  capital  money 
under  the  Act.  It  is  contended  that  in  order  that  the 
tenant  for  life  may  not  fall  under  tiie  description  of 
"impeachable  for  waste  in  respect  of  minerals"  he 
must  be  expressly  declared  by  the  settlement  to  be 
unimpeachable  for  waste.  That  is  not  the  language 
of  the  Act ;  but  it  is  said  to  be  the  proper  tonstruc- 
tion  of  it  by  reason  of  the  generality  of  the  language 
"in  respect  of  minerals,"  not  "such  minerals"  or 
"  the  minerals."  The  wcord ' '  minerals  "  cannot,  how- 
ever, mean  any  minerals  whatsoever;  some  limitation 
must  be  put  upon  it;  and  the  choice  seems  to  be 
between  minerals  comprised  in  the  settiement  and 
minerals  the  subject  of  such  a  lease  as  is  contem- 
plated by  section  11.  The  latter  seems  to  me  the 
more  natural  interpretation.  It  is  said,  however,  that 
this  construction  gives  no  effect  to  the  words  in  the 
early  part  of  the  section — "  whether  the  minerals 
leased  are  already  opened  or  in  work  or  not."  It  is  a 
sufficient  answer,  in  my  judgment,  that  these  words 
serve  to  remove  any  doubt  which  in  their  absence 
might  arise  as  to  whether  the  section  was  meant  to 
apply  to  opened  mines.  I  think  that,  at  all  events, 
the  language  of  the  section  admits  of  the  two  intw- 
pretations  which  I  have  mentioned.  In  considering 
which  ought  to  be  adopted  regard  may  be  paid  to  the 
consequences  of  adopting  one  or  other  of  them.  If 
the  tenant  for  lira  must  be  made  expressly  un- 
impeachable for  waste  in  order  to  obtain  the  benefit 
of  section  11  then  a  distinction  is  drawn  between  an 
express  authority  and  an  implied  authority  to  commit 
waste,  for  which  I  have  been  unable  to  discover  any 
solid  foundation.  Moreover,  under  the  provisions  of 
the  Settied  Estates  Act,  1877  (40  &  41  Vict.  c.  18)  (an 
Act  which  is  still  in  force  and  to  which  tenants  for 
life  may  have  recourse)  mining  leases  may  be  granted 
(though  for  a  shorter  term  than  under  the  Settied 
Land  Act)  upon  the  condition  that  only  one-fourth  of 
the  rent  is  set  aside  as  capital ;  and  I  am  again  unable 
to  discover  why  such  a  difference  should  exist  accord- 
ins  as  one  Act  is  resorted  to  or  the  other.  On  the 
whole  I  think  that  the  preferable  view  is  that  the 
tenant  for  life  in  this  case  is  under  an  obligation  to 
set  apart  one-fourth  and  not  three-quarters  of  the 
rent  as  capital  money. 

Solicitors,   Tarry,  Sherlock,  &  King,  for   Trottevt 
Bruce,  &  Trotter,  Bishop  Auddand. 


^^W  M.yl5.1900. 

In  re  Bond. 
P^N£s  v.  Attobney-Oeneral.  (a.} 

WiU  —  IrUestacy —  Settlement  —  Trustee  —  Crown  — 
Escheat— Bona  vacantia— &ttM  Land  Act,  1883 
(45  <£;  46  VicL  c.  38),  ss.  2,  22  (5). 

A  teetator  gave  a  life  interest  in  all  his  property, 
which  induded  freeholds,  to  his  wife.  The  will  contained 
no  gift  over  or  residuary  devise  or  bequest*  The  trusteet 
of  the  will  were  appointed  by  the  court  trustees  for  Hie 
purposes  of  the  SeUled  Land  Act. 

The  tenant  for  life  subsequently  sold  some  of  the  free- 
hold property,  and  at  her  death  money  restUting  from 
the  proceeds  of  sale  remained  in  the  hands  of  the  trustees. 
On  the  decUh  of  tJie  tenant  for  life  it  was  duty  found 
that  the  testator  had  no  heir-at^lcw?  or  neost'of-^hin^ 

On  the  trustees  claiming  a  beneficial  interest  in  ike 
moneys  arising  from  the  proceeds  of  sale. 

Held,  that  sitch  moneys  belonged  to  the  Crown  as  bona 
vacantia. 

E.  y.  0.  Bond,  who  died  on  the  19th  of  January, 
1882,  by  his  will  dated  the  25th  of  February,  1879, 
declared  his  will  to  be  as  follows :  ''Whatever  pro- 
perty I  may  possess  at  the  time  of  my  decease  shall  be 
enjoyed  by  my  dear  wife  Ann  Bond  during  her  life, 
and  I  appoint  the  Bev.  Prebendary  W.  W.  Bowley 
and  Mr.  John  Panes  executors  and  trustees  of  this  my 
wilL" 

There  was  no  remainder  over  on  the  death  of  the 
wife,  and  no  residuary  devise  or  bequest. 

On  the  8th  of  November,  1888,  John  Panes  and 
B.  W.  Qibbs,  the  two  then  trustees  of  the  will, 
were,  on  tiie  application  of  Ann  Bond,  appointed 
by  the  court  trustees  for  the  purposes  of  the 
Settled  Land  Act,  1882,  of  the  settlement  created  by 
thewilL 

At  the  time  of  his  death  the  testator  was  owner  of 
certain  freehold  property,  which  was,  in  1889  and 
1892,  sold  by  Ann  Bcmd  under  the  provisions  of  the 
Settled  Land  Act,  1882,  and  the  proceeds  of  the  sales, 
amounting  to  about  £1,900,  were  now  in  the  hands  of 
tfie  trustees,  and  had  not  been  re-invested  in  land. 

Ann  Bond,  the  testator's  widow,  died  on  the  6th  of 
August,  1895. 

On  the  17th  of  November,  1899,  upon  the  applica- 
tion of  the  trustees,  a  certificate  was  granted  by  the 
master  certifying  that  no  person  had  come  in  and 
established  a  dami  to  be  the  heir-at-law  or  next-of- 
kin  to  the  testator,  and  that  the  time  for  advertise- 
ment for  such  purposes  had  expired* 

This  summons  was  taken  out  by  the  trustees,  John 
Panes  and  B.  W.  Gibbs  (since  deceased),  to  which  the 
Attomey-Qeneral  was  defendant,  asking  for  a 
dedantion  that  John  Panes  and  tiie  legal  personal 
representative  of  B.  W.  Gibbs  were  beneficially 
entitled  to  the  capital  moneys  arising  from  the  sales 
under  the  Settled  Land  Act  of  the  testator's  freehold 
property  together  with  all  accumulations  of  income. 

Warrington,  Q.C.,  and  0.  Leigh  Clare,  for  the  plain- 
tiff.—The  trustees  are  entitled  to  retain  the  money 
now  in  their  hands.  The  Orown  cannot  daim  by 
es<^eat,  became  in  order  to  do  so  the  money  would 
have  to  be  reconverted  into  land,  and  the  Grown  has 
no  equity  enabling  it  to  do  this :  Taylor  v.  Haygarth,  14 
Sim.  8 ;  Walker  v.  Benne,  2  Ves.  Jun.  170;  In  re  Burgess 
V.   Wheate,  1  Eden  177.     In  the  last-named  case 

(a.)  Beported  by  0.  C.  Hknslby,  Esq.,  Barrister- 
^  at-Law. 
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the  judge  did  not  ooniider  at  p.  189  the  exoeption 
whkh  was  sobieqiimitly  laid  down  in  Taylor  t.  JTay- 
Satih.  Orodock  r.  Owen,  2  W.  E.  319, 2  Sm.  ft  G.  241, 
is  m  cm  favoar.  Barclay  ▼•  BusseU,  3  Yet.  424,  was  a 
different  case  from  the  parasent  one.  That  only 
dedded  that  the  goods  ol  a  dissdlTed  oorporation 
hafing  no  owner  belonged  to  the  Crown.  Here  the 
Ugil  estate  is  in  the  hands  of  trostees,  and  the  dootrine 
of  bona  vaoanHa  does  not  apply  to  an  equitable  estate. 
MiddUton  ▼.  Spicer,  1  Bro.  G.  0. 201,  was  also  a  different 
OMS  from  the  present  one.  That  was  a  case  of  pro- 
ceeds of  sale  of  leasehold  property .  DykeY.  Wal/ord, 
5  Moo.  P.  0.434,  is  also  not  in  point.  TJbe  game  remarks 
apply  to  Ctmnack  ▼.  Edivards,  45  W.  B.  99,  [1896]  2 
Gh.  679,  and  In  re  Higginson  and  Dean,  47  W.  B.  285, 
[1899]  1 Q.  B.  325.  Than  by  seotion  22  the  money  in  the 
Hands  of  the  tmstees  is  laod,  and  it  cannot  therefore 
be  olaimed  as  bona  vacantia.  The  oonolnding  words 
of  the  seotkm  only  mean  that  as  between  the  nezt-of - 
Unand  the  heir-at*law  the  money  would  go  to  the 
hiir-at-law. 

Ingle  Joyce  {Sir  B.  Fitday,  A.Q.,  with  him),  for  the 
Grown.— This  is  a  daim  by  the  trustees  to  retain  a 
money  fond  of  which  there  is  no  beneficial  owner. 
Suofa  a  daim  has  neyer  been  heard  of  before. 
The  tmstees  liave  never  had  any  interest  in  land. 
They  are  merely  trustees  under  the  Settled  Land 
Act  for  holding  the  proceeds  of  sale.  The 
money  is,  in  fact,  1,900  golden  sovereigns  with- 
out aa  owner,  to  whidi,  consequently,  the  Grown  is 
entitled  as  lona  vacantia.  The  cases  cited  are  really  in 
fsTOur  of  the  Crown.  It  is  a  mere  money  fund,  and  is 
only  land  notionally  under  section  22  of  the  Settled  Land 
Act  There  is  no  authority  for  the  trustees  to  retain 
it,  because  there  is  no  ceeiui  que  tnui^  or  for  limiting 
loH%  vaeatdia  to  what  has  always  been  pure  personalty 
in  the  hands  of  the  testator.  We  admit  that  we 
oumot  claim  by  escheat,  but  we  do  claim  as  bona 

Ebkewioh,  J. — What  the  court  has  to  deal  with 
here  is  a  fund  consisting  of  the  proceeds  of  sales  of 
land  sold  under  the  Settled  Land  Ac^of  1882.  Mr.  Ligle 
Joyce  says  tiiat  the  sales  are  not  good  as  regards 
the  Grown,  and  that,  though  the  Grown  is  willing  to 
coQ&m  them,  be  must  not  be  understood  to  admit 
that  they  are  good  as  against  the  Crown.  For  my 
part  I  am  not  prepared  to  assent  to  the  argument 
and  to  say  that  they  are  not  good.  There  is  a  legal 
devise  here  to  the  tenant  for  life,  and  nothing  further ; 
oonseqaently,  trustees  having  been  appointed  under 
tile  Settled  Land  Act,  as  at  present  advised,  it  seems 
to  me  that  the  tenant  for  life  must  have  been  able  to 
Rive  a  good  title  to  the  purchasers,  and  I  think  she 
has  done  so.  The  point,  however,  has  not  been  argued 
here,  and  I  must  not  be  taken  to  have  given  an  express 
dedsion  upon  it,  but  it  seems  to  me  that  the  sales 
must  be  gwA  both  against  the  Orown  and  against 
anybody  Sse.  The  result,  therefore,  is  that  the  land 
has  been  converted  into  money,  which  is  liable  to  be 
reconverted  into  laud  —  that  is  to  say,  anyone 
interested,  under  the  settlement,  is  entitled  to  have  it 
reconverted  to  land,  and,  consequently,  it  devolves  as 
Und. 

The  trustees  were  appointed  simply  for  the  purposes 
of  the  Settled  Land  Act.  and  received  the  money  for 
those  porposes;  they  had  no  estate  or  interest  in 
land  whatever.  They  say,  however,  "The  money 
belongs  to  us  because  it  is  equivalent  to  land,  and 
being  land  the  Crown  cannoc  get  the  money  by 
escheat  without  reconversion,  and  there  is  no  equity 
!  or  power  on  the  part  of  the  Crown  to  reconvert,"  ana 
» thii  latter  proposition  is  conceded  by  both  parties, 
sad  there  ean  be  no  question  abont  it.    But  the  real 


difficult,  to  my  mind,  arises  from  the  Act  itself, 
which  proTides  (Settled  Land  Aot,  1882),  by  section 
22,  lUD-section  5,  "Capital  money  arising  under 
this  Act  while  remaining  uninvested  or  nnappUed,  and 
the  securities  on  which  any  investment  of  any  such 
capital  money  is  made  shall,  for  all  purposes  of  dis- 
position, transmission,  and  devolution,  be  considered 
as  land  *' ;  and  then  the  section  proceeds  to  say,  "and 
the  same,"  ue,,  the  capital  money,  not  the  land, 
**  shall  be  held  for  and  go  to  the  same  persons  suc- 
cessively, in  the  same  manner  and  for  and  on  the 
same  estates,  interests,  and  trusts  as  the  land  where- 
from  the  monev  arises  would,  if  not  disposed  of,  have 
been  held  and  have  gone  under  the  settlement"; 
and  the  words  "under  the  settlement*'  under 
section  2,  sub-seotion  8,  of  the  Act  comprehend 
undisposed  of  estate  expectant  on  the  determination 
of  the  estate  for  life.  The  result  here  is  that,  the 
tenant  for  life  being  dead,  the  money  is  held  in  trust 
for  the  testator's  right  heir.  And  as  there  is  no  right 
heir  of  tiie  testator,  that  seems  to  me  to  let  in 
immediat^y  the  claim  of  the  Crown,  without  any 
question  of  necessity  or  obligation  to  reconvert.  The 
Crown  claims  it  in  its  present  state — i.e.,  as  money, 
and  says:  "You  shall  not  reconvert  it  at  all;  it 
belongs  to  the  Crown."  That  seems  to  me  to  be 
quite  in  agreement  with  the  cases  cited  in  argument, 
including  the  case  of  Taylor  v.  Haygarth,  on  which 
Mr.  Warrington  especially  relied..  In  that  case  there 
was  a  direction  to  sell,  which  makes  it  an  entirely 
different  case  from  the  present  one,  where  there  is  no 
direction  to  sell. 

Here  the  money  is  in  the  hands  of  tmstees  as 
money  until  reconverted  into  land,  and  the  Crown, 
instead  of  requiring  it  to  be  reconverted,  requires  the 
money  itself  as  bona  vaoa»<iabelongin|^  to  the  testator's 
right  hei^,  and,  in  default  of  such  right  hour,  to  the 
Grown.    I  decide,  therefore,  in  favour  of  the  Crown. 

Solicitors,  Meredith^  BoberU,  di  Mills,  for  Baker  & 
Co.,  Weston-super-Mare ;  Eare  db  Co.,  lor  The  Solicitor 
to  the  Treoiury. 


Q.  B.  Div.  \ 

(Lord  Alverstone,  L.C.J.,  [  Nov.  16,  21. 

and  Kennedy,  J.)         ) 

Saundbbs  v.  Whttb. 
Biggs,  Claimant  (a.) 

Bill  of  aaU-^Statutory  form—Trw  ownerahip^Two 
grantors  —  Chattels  belonging  to  each  grantor  in 
severalty— BiUs  of  Sale  Act  (1878)  AmendmeiU  Act, 
1882  (46  (k  46  Vict.  c.  43),  m.  o,  7,  9. 

A  biUH)fsale  by  way  of  security  for  the  payment  of 
money  was  given  by  two  persons  as  grantors,  of  whom 
each  was  the  owner  of  some  only  of  the  chaUels  comprised 
in  the  bill. 

Eeld^  that  the  form  of  a  bill  of  sale  in  tlie  schedule  to 
the  Act  of  1882,  does  not  contemplate  a  UU  of  sale  being 
given  Jointly  by  two  independent  owners  of  chattels,  and 
that  the  bill  of  sale  was  void  as  not  being  in  accordance 
with  that  form. 

Appeal  of  the  claimant  from  the  dedsion  of  the 
judge  of  the  Wandsworth  County  Court  on  an  inter- 
plei^er  issue  between  the  plaintiff  (the  judgment 
creditor)  and  the  claimaiit  unaer  a  bill  of  sale. 


(<7.)  Beported  by  T.  B.  Colquhoun  Dill,  Esq., 
Barrister-at*Law^ 
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High  Ooubt. 


Saundebs  v.  White. 


High  Goxtbt. 


The  bill  of  sale  was  dated  the  3rd  of  May,  1900,  and 
was  made  between  Joseph  W.  White  and  Emily  his 
wife  as  grantors  and  Samuel  T,  Biggs  as  g^rantee  in 
consideration  of  the  sum  of  £80  lent  by  Big^  to  the 
two.grantors.  The  security  given  was  an  assignment 
of  furniture,  some  of  which,  on  the  eyidence,  bdonged 
to  the  husband  and  some  to  the  wife. 

The  bill  contained  covenants  by  the  husband  and 
wife  and  each  of  them,  among  other  things,  that  they 
would  punctually  pay  the  principal  together  with 
interest  by  four  equal  monthly  payments  of  £20  each, 
and  contained  certain  other  agreements  which  are  not 
material. 

Lastly  it  contained  a  proviso  in  accordance  with 
the  form  in  the  schedule  to  the  Act  of  1882,  that  the 
chattels  should  not  be  liable  to  seizure  for  any  cause 
other  than  those  specified  by  section  7. 

The  county  court  judge  decided  in  favour  of  the 
judgment  creditor  and  against  the  claimant  on  three 
grounds— first,  that  the  bill  of  sale  was  not  in 
accordance  with  the  form  in  the  schedule  to  the  Act 
of  1882 ;  secondly,  that  the  grantors  were  not  the  true 
owners ;  and  thirdly,  that  the  consideration  was  not 
tnily  stated. 

The  facts  as  to  the  consideration  (upon  which  the 
court  differed  ^m  the  county  court  judge)  are  stated 
in  the  judgment. 

MtUtinaon,  Q.G,,  and  Firminger,  for  the  claimant. 

Duke,  Q.C;  and  Atki7i,  for  the  plaintiff. 

The  arguments  sufficiently  appear  from  the 
judgment. 

Car,  adv,  vult, 

Nov.  21.— The  judgment  of  the  Coukt  (Lord 
Alvebstone,  L.CI.J.,  and  Kennedy,  J.)  was  delivered 
by 

Lord  Alvsbstone,  L.C.J.,  who,  after  stating  the 
contents  of  the  bill  of  sale,  and  the  decision  of  the 
county  court  judge,  as  above  set  out,  said :  It  would 
be  convenioit  to  dispose  of  the  last  point  first,  as  we 
are  of  opinion  that  in  this  respect  the  learned  judge 
was  wrone.  The  evidence  was  that,  the  £80  having 
been  ^aid  oy  the  derk  of  the  grantee  to  White  and 
his  wife,  the  derk,  after  the  transfer  was  complete, 
said  to  the  claimants,  "  You  ought  to  pay  our  costs," 
and  thereupon  the  sum  of  £13  lis.  6d.  costs  was  paid 
by  the  grantors.  If  sudi  payment  was  not  made  in 
pursuance  of  some  antecedent  agreement  it  would  not 
mvalidate  the  bill  of  sale.  .  We  are  clearly  of  opinion 
on  the  evidence  before  us  that  there  was  no  antecedent 
agreement,  and  that,  if  Uiat  had  been  tiie  only  objec- 
tion, the  bill  of  sale  must  be  held  to  be  valid. 

The  question,  however,  which  has  been  raised  by 
the  first  two  points  is  one  of  very  great  genend 
importance,  whether  two  persons  who  are  not. in 
partnership,  and  who  are  not  jointly  possessed  of  the 
goods,  but  each  possesses  a  part  of  them,  can  join  in 
giving  a  bill  of  sale,  and  whether  the  bill  of  sale  so 
given  is  valid,  having  regard  to  the  provisions  of  the 
statute.  We  are  of  opinion  that  the  decision  of  the 
learned  county  court  judge  is  riffht,  and  that  this  bill 
of  sale  cannot  be  supported.  The  cases  have  decided 
that  the  bill  of  sale  must  be  in  substance  or  substan- 
tially in  the  form  in  the  schedule,  by  which  we  under- 
stand that  no  departure  is  allowed  from  the  form  in 
the  schedule  which  is  not  merely  verbal  or  immaterial, 
but  which  substantially  affects  the  rights  and  obliga- 
tions purported  to  be  given  to,  and  imposed  upon,  the 
respective  parties:  see  among  other  cases  Ex  narU 
Statkford,  34  W.  B.  507,  17  a  B.  D.  269 ;  Kdly  &  Co. 
v.<  Kellond,  36  W.  B.  363,  20  Q.  B.  D.  569.  The 
question  is  whether  a  bill  of  sale  given  in  form  by  two 


grantors  who  are  not  jointly  interested  in  the  goods, 
but  are  each  owner  of  ^art,  does  depart  in  substimce 
from  the  form  siven  m  the  schedules.  We  are  of 
opinion  th&t  the  Teamed  county  court  judge  was  right 
in  deciding  that  it  did.  The  Bills  of  Sale  Act,  1882, 
uses  throughout  the  word ''  grantor  "  in  the  siDgnlar, 
and  there  is  no  definition  of  the  word  '*  grantor." 
Aooordinff  to  the  Interpretation  Act,  1889,  the  angu- 
lar woulcTindude  the  plural  unless  the  contrary  in- 
tention appears.  In  this  ease,  however,  we  are  of 
opinion  that  it  is  not  pcMsible  to  hold  that  the  Legis- 
lature contemplated  a  bill  of  sale  being  given  jointly 
by  two  independent  persons. 

Amonp^  other  grounds  it  is  necessary  to  consider 
the  ai>plication  of  section  7.  The  form  of  the  btU  of 
sale  given  in  the  schedule  provides  that  the  chattels 
shall  not  be  liable  to  seizure  in  any  case  other  than 
those  specified  in  section  7  of  the  Act  of  1882.  QRus 
^viso  is,  of  course,  of  the  substance  of  the  matter, 
when  we  turn  to  the  provisions  of  section  7  it  is 
difficult,  if  not  impossible,  to  see  how  they  could  be 
practically  carried  into  effect  in  the  case  of  two 
grantors  independenUy  interested.  It  would  be 
necessary  in  that  case  to  read  the  word  **  grantor  '*  in 
sub-sections  1  to  5  sometimes  as  referring  to  one  and 
sometimes  including  both,  and  sub-section  2,  which 
gives  as  one  of  the  causes  for  taking  possession  *'  if 
tiie  grantor  shall  become  banlrupt,"  would  be  in 
many  cases  wholly  incapable  of  application,  and  the 
argument  that  any  such  difficulty  might  be  met  by 
the  proviso  does  not  seem  to  us  any  answer  to  the 
substantial  objections  which  could  be  raised. 

Further,  as  was  pointed  out  in  the  course  of  the 
argument,  any  other  view  might  give  rise  to  serious 
difficulties  under  section  12.  That  section  pro- 
hibits the  granting  of  a  bill  of  sale  for  lees  than 
£30.  If  a  bUl  of  sale  given  by  two  persons  in 
the  position  of  these  grantors  is  good,  ssveral  per- 
sons each  possessed  of  goods  might  join  together  to 
obtain  a  loan  of  small  sums  amounting  in  the  aggre- 
gate to  over  £30.  It  was  suggested  in  argument  that 
the  opinion  of  Lord  Esher,  M.B.,  in  Melville  v.  Stringer^ 
32  W.  R.  390,  13  Q.  B.  D.  392,  at  p.  399,  conflioted 
with  this  view,  and  no  doubt  the  language  there  used 
does  support  the  vieir  that  oersons  might  agree  to 
join  together  to  borrow  or  lend  a  sum  of  money. 
But  the  point  was  not  necessary  for  the  deoisioa  of 
that  case  and  no  opinion  to  the  same  effect  was 
expressed  either  by  Bowen,  L.J.,  or  Fry,  L.J.  We 
are  not,  of  course,  expressing  any  opinion  as  to  what 
might  be  the  effect  of  a  bill  of  sale  given  by  partnerSy 
but  for  the  reasons  we  have  given  we  are  of  opinion 
that  the  bill  of  sale  given  in  this  case  was  invalid  and 
the  decision  of  the  county  court  judge  should  be 
affirmed. 

Appeal  dUmissed. 

Solicitors  for  the  claimant,  Bigg$,  Roche,  Sawyer^ 
&  Co. 

Solicitors  for  the  plaintiff,  WUlds  d:  Sand/ord. 
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OOVWBT  OF  AfPBAL. 


In  bs  MoOalltth. 


€k>TmT  OF  Affsazn 


Qttmt  oi  Apyeal. 


From  Chan.  Dir.  . 

(Lord  Alventone,  L.G.  J. ,  and  Bigby  >  Deo.  4. 

and  Yaoghan  WUlianw,  L.  JJ.)      I 

In  re  MoOallxtm. 
MoCallxtm  v.  MoGallttm.  (a.) 

Limiiaiion  SUUutss — "  Concealed  fraud" — Beal  Pro- 
perty Limitation  Ad,  1833  (3  A  4  Will,  4,  c.  27), 
«.  26— ifaaZ  Property  Limitation  Act,  1874  (37  <fe  38 
Ftd.  c.  67),  «.  1. 

"  GoneeaUd  fraud"  to  hring  into  operation  section  26 
o/3  li^  4  With  4,  c  27,  mu$t  be  the  fraud  of  the  person 
setting  up  the  statute  or  of  his  predecessor  in  tiUe, 

The  section  does  not  apply  where  neither  the  person 
sued  nor  his  predecessors  in  title  ttfere  party  or  privy  to 
thefraiud  at  the  time  when  it  was  perpetrated. 

This  was  an  appeal  from  a  decision  of  Kekewioh,  J. 
dated  the  14th  of  Febraary,  1900.  It  raised  a 
question  as  to  the  oonstruction  of  section  26 
of  the  Beal  Property  Limitation  Act,  1833  (3  &  4 
Will.  4,  c  27),  which  ^tovides  that  "  in  every  case  of 
conoesled  fraod  the  right  of  any  person  to  bring  a 
suit  in  equity  for  the  reoovery  of  any  land  or  rent  of 
which  he,  or  any  person  through  whom  he  claims, 
may  have  been  deprived  by  such  fraud  shall  be  deemed 
to  have  first  aoorued  at  and  not  before  the  time  at 
which  sndh  fraud  shall  or,  with  reasonable  diligence, 
might  have  been  known  or  discovered." 

Lil884  GtoeralMcCallum  and  his  wife  and  daughter, 
the  plaintiff  in  the  action,  were  residing  at  Chelten- 
ham in  a  house  known  as  Linden  House  (the  subject- 
matter  of  the  action),  which  was  the  property  of 
the  general.  By  a  voluntary  deed  dated  the 
Sid  of  September,  1884,  the  Qeneral  conveyed  the 
house  in  fee  to  his  wife,  and  by  a  voluntary 
deed  dated  the  30th  of  September,  1884,  the 
wife  conveyed  the  house  to  the  daughter.  The  wife, 
however,  from  the  first  concealed  Sie  deed  of  con- 
veyance to  the  daughter  and  the  fact  of  its  execution, 
and  in  February,  1886,  without  the  knowledge  of  the 
daughter,  she  put  the  two  conveyances  in  an  envelope, 
which  she  closed  and  sent  to  Mr.  J.  G.  Asprey,  a 
London  solicitor  (not  the  solicitor  who  had  been  con- 
cerned in  the  preparation  and  execution  of  the  deeds). 
At  the  same  time  she  sent  him  a  letter  instructing 
him  to  keep  the  envelope  unopened  until  she  required 
it,  and  after  her  death  still  to  retain  the  envelope  for 
her  daughter  until  her  father's  decease,  after  which  it 
was  to  be  given  to  her  provided  she  was  not  then  the 
wife  of  a  certain  person  therein  named,  a  proviso 
which  did  not  come  into  operation.  The  letter  con- 
cluded by  stating  that  for  the  present  she  did  not  want 
her  daughter  to  know  where  the  papers  were.  Mr. 
Asprey  obeyed  these  instructions,  and  the  envelope 
was  delivered  to  the  plaintiff  after  her  father's  decease, 
when  she  for  the  first  time  became  aware  of  her  title  to 
the  property.  The  wife  died  on  the  18th  of  Novem- 
ber, 1888.  After  her  death  General  McOallum  con- 
tinued in  occupation  of  the  house  until  some  time  be- 
fore his  death,  when  he  left  it  and  received  the  rent. 
There  was  no  evidence  that  he  ever  knew  that  the 
daughter  was  entitled  to  the  house.  He  died  on  the 
25th  of  August,  1899,  having  by  his  will  devised  all  the 
residue  of  his  property  to  the  defendant,  who  was 
his  niece.  Linden  House  was  not  specifically  men- 
tioned in  the  will,  but  the  defendant  assumed  that 
it  passed  as  belonging  to  the  General,  and  retained 
the  title-deeds  (other  than   the   two   conveyances) 


(o.)  Beported  by  S.  E.  Wiluahs,  Esq.,  Barrister- 
at-Law. 


and  refused  to  account  for  the  rents  received  by 
her.  On  the  19th  of  October,  1899,  the  daughter 
commenced  this  action  to  recover  possession  of  the 
house.  The  defendant  pleaded  the  Statute  of 
Limitations.  Kekewich,  J.,  held  that  the  conduct 
of  the  mother  in  wilfully  keeping  from  the  plaintiff 
the  knowledge  that  she  was  entiued  to  the  property 
amounted  to  a  concealed  fraud  within  the  statute  and 
that  the  statute  did  not  begin  to  run  until  after  the 
death  of  the  mother,  and  he  therefore  held  that  the 
plaintiff  was  entitled  to  possession. 

The  defendant  appealed. 

The  appeal  was  heard  on  the  29th  of  October  last. 

Benshaw,  Q^O.,  and  8t  John  Gierke  were  for  the 
defendant. 

Warrington,  Q,C»,  and  Martdli,  lot  the  plaintiff 

Lord  Alyebstonb,  L.G.J.,  in  the  course  of  his 
judgment,  said :  The  question  is  whether  the  right  of 
the  plaintiff  to  recover  possession  of  the  house  in  this 
action  is  barred  by  the  Statute  of  Limitations.  Upon 
the  facts  I  come  to  tiie  conclusion  that  there  was,  on 
the  part  of  the  mother,  a  concealed  fraud  within  the 
meaning  of  the  26th  section  of  the  Statute  of  Limita- 
tions (3  &  4  Will.  4,  c.  27).  I  think  the  mother 
intentionally  concfaled  from  the  daughter  that  she 
had  given  her  the  house  with  the  intention  that  the 
deed  of  conveyance  should  not  become  known  to  her 
except  in  certain  events-  In  my  opinion,  however 
good  was  the  motive  whioh  prompted  her  action,  this 
was  a  concealed  fraud  within  the  meaning  of  the  26th 
section.  I  further  find,  however,  that  the  General 
was  no  party  to  the  fraud.  I  draw  the  conclusion 
from  the  faots  that  he  had  forgotten  all  about  the 
conveyance  of  the  3rd  of  Septembw,  1884,  and  there 
is  no  evidence  that  he  ever  Imew  of  the  execution  by 
bis  wife  of  the  deed  conveying  the  house  to  the 
plaintiff.  I  further  find  that  he  remained  in  pos- 
session of  the  house  or  dealt  with  it  as  his  own 
down  to  the  time  of  his  death.  The  question 
then  arises  whether  or  not  the  statute  had  nm 
against  the  plaintiff  or  whether  the  concealed  fraud 
by  the  mother  can  be  prayed  in  aid  as  an  answer 
to  the  possession  of  General  McGallum  and  the  defen- 
dant. I  am  of  opinion  that  in  order  to  prevent  the 
operation  of  the  statute  the  fraud  contemplated  by  the 
26th  section  must  be  the  fraud  of  the  person  setting 
up  the  statute  or  someone  through  whom  that  person 
chums.  I  think  that  this  is  the  oonstruotion  whioh  I 
should  have  put  upon  the  section  if  I  had  no  other 
opinion  to  guide  me.  I  read  the  words  *<  may  have 
been  deprived  by  such  fraud  "  as  meaning  to  point  to 
the  action  of  the  person  who  is  seeking  to  rely  upon 
the  statute;  but  when  the  state  of  the  law  prior  to  the 
passinff  of  the  Act  is  considered,  and  the  opinions  of 
the  judges  since  that  date  are  regarded,  I  do  not  think 
it  is  possible  to  come  to  any  other  conclusion.  As  I 
understand,  the  old  jurisdiction  exercised  by  the  court 
of  equity  rested  upon  the  fact  that  the  conscience 
of  the  party  who  was  setting  up  possession  as 
against  the  titie  of  the  true  owner  was  affected  so 
that  he  ought  not  to  be  allowed  to  avail  himself 
of  the  lapse  of  time.  This  is  the  reason  given  by 
the  Lord  Ghancellor  of  Ireland  in  Hovenden  v. 
Annesley,  2  Sob.  &  Lef.  607,  at  p.  634,  and  when 
Kindersley,  V.G.,  in  Petre  v.  Petre,  1  W.  B.  139, 
362,  1  Drew.  371,  at  p.  397,  was  considering  the 
meaning  of  the  same  26th  section,  he  says  these 
words :  '*  It  does  not  mean  the  case  of  a  party  enter- 
ing wrongfully  into  possession ;  it  means  a  case  of 
designed  fraud,  by  which  a  party,  knowing  to  whom 
the  ri^ht  belongs,  conceals  the  circumstances  giving 
that  right,  and  by  means  of  such  concealment  enables 
himself  to  enter  and  hold."    This  passage  was  quoted 
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verbatim  in  the  seoond  editioD  of  Lord  St.  Leonards' 
Beal  Property  Statutes,  p.  98.  It  may  be  said,  of 
course,  tnat  these  statements  of  the  law  are  not 
exhaustive,  but  I  cannot  think  that  such  judges 
would  have  used  the  words  they  do — namely,  **  by 
means  of  such  concealment  enables  him  to  enter  and 
hold  " — ^if  they  had  contemplated  that  this  section  of 
the  statute  was  dealing  with  cases  of  the  fraud  of 
third  persons  (through  whom  the  person  in  possession 
does  nnt  claim),  of  which  fraud  the  persons  claiming 
under  the  statute  were  wholly  innocent.  Similarly  in 
the  case  of  Willis  v.  Earl  Howe,  41  W.  B.  433.  [1893] 
2  Ch.  545,  at  p.  552,  Kay,  L.J.,  approves  of  the  pas- 
sage already  cited  from  Petre  v.  Petre,  and  adds  these 
words :  "  But  the  word  '  concealed '  seems  to  indicate 
that  there  were  facts  known  to  the  person  who  enters 
and  designedly  concealed  by  him  from  the  real  owner 
— ^hich  facts,  if  known,  would  enable  the  real  owner 
to  recover.  The  deprivation  of  which  the  section  speaks 
in  such  a  case  is  oy  the  fraudulent  entry.  But  that 
which  makes  a  wrongful  entry  fraudulent  is  not  only 
the  knowledge  but  the  concealment  of  those  facts." 
And,  lastly,  in  the  case  of  Thorne  v.  Heard,  42  W.  E. 
274.  [1894]  1  Oh.  599,  at  p.  604,  Lindley,  L.J..  in  the 
Court  of  Appeal  states  the  principle  of  the  law  in  the 
way  I  have  indicated  and  refers  to  the  authorities 
above  mentioned  ;  and  Lord  Davey,  in  the  House  of 
Lords,  44  W.  E.  155,  [1895]  A.  0.  495,  at  p.  506,  uses 
language  which,  though  it  was  uttered  witii  reference 
to  another  statute,  in  my  opinion  lays  down  the 
principle  of  oonstruotiou  that  we  ought  to  apply  to 
this  Act,  an  Act  only  lajdng  down  a  uniform  rule  as 
to  the  length  of  time  which  must  have  elapsed  since 
possession  taken  in  order  to  oust  the  true  owner. 
For  these  reasons  I  come  to  the  conclusion  that  the 
plaintifiTs  title  is  barred  by  the  Statute  of  Limitations 
and  that  this  appeal  ought  to  be  allowed. 

BiGBT,  L.J.,  read  a  judgment  differing  from  that  6f 
the  majority  of  the  court,  and  holding  that  the  decisisn 
of  Kekewidi,  J.,  was  right.  His  lordship  said :  The 
main  contention  before  us  has  been  that  because  the 
defendant  and  her  alleged  predecessor  in  title  were 
personally  ignorant  of  any  fraud  down  to  the  time 
when,  but  for  fraud,  the  statute  would  have  run,  the 
defendant  is  entitled  to  hold  as  against  the  plaintiff. 
A  doubt  also  has  been  suggested  whether  the  plaintiff 
was  deprived  of  her  land  by  the  fraud.  [His  lordship 
read  the  part  of  26th  section  quoted  above  and  con- 
tinued :]  These  words  appear  to  me  not  to  be  open  to 
any  doubt  as  to  their  meaning.  They  are  appHcable 
to  every  case  of  a  concealed  fraud  which  deprives  the 
owner.  Their  generality  is  limited  only  by  the  pro- 
viso which  forms  the  rest  of  the  section  in  favour  of 
bond  fide  purchasers  for  vsdue  without  notice  at  the 
time  of  the  purchase.  This  has  no  application  (as 
there  has  been  no  case  of  purchase)  to  this  case, 
thoueh  it  may  serve  to  rebut  certain  suggestions  that 
have  been  made,  in  my  judgment,  without  foundation 
as  to  the  construction'  of  that  part  of  the  section 
which  is  directly  applicable.  It  is  indeed  difficult 
to  8*^e  how  an  exception  or  proviso  (in  opposition 
to  an  equitable  rule)  in  favour  of  innocent 
volunteers  which  has  been  set  up  in  this  action 
and  negatived  by  Kekewich,  J.,  can  be  implied 
side  by  side  with  the  express  proviso  in  favour  of 
bond  fide  purchasers  for  value  which  only  affirms 
the  pre-existing  equitable  rule.  [His  lordship  then 
stated  the  facts,  and  continued:]  It  cannot  be  questioned 
that  the  scheme  planned  and  carried  out  by  the  wife 
was  a  fraud  upon  the  plaintiff.  The  wife  wished,  not- 
withstanding the  conveyance  to  the  plaintiff,  to  retain 
to  herself  a  certain  control  over  the  property,  and  the 
scheme  was  contrived  and  intended  to  secure  upon  her 
death  a  life  estate  to  her  husband,  and  this  scheme 


succeeded.  By  her  contrivance  her  husband  oontiniied 
to  hold  possession  until  his  death.  That  the  fraud  was 
a  oonceiaed  fraud  is  plain  from  the  above  statement, 
and  that  it  could  not  have  been  discovered  by  reason* 
able  diligence  is  also  plain.  Was  it  a  fraud  that  de- 
prived the  plaintiff  of  her  land  P  By  that  fraud,  and 
from  no  other  cause,  she  was  kept  out  of  possession 
and  enjoyment  during  the  whole  of  her  father's  life. 
There  is  no  evidence  that  the  father  knew  anything  of 
the  conveyance  to  the  plaintiff,  and  we  must  asanine 
that  he  did  not.  But  suppose  that  he  had  at  any  time 
been  told  of  the  daughters  title,  as  an  honest  man  he 
could  not  have  j  oined  in  the  concealment  of  it  from  her, 
otherwise  he  would  have  become  particeps  crtminu. 
There  is  no  reason  to  suppose  that  he  would  have  tried 
to  do  so,  but,  if  she  had  become  aware  of  her  right,  she 
might  at  any  time  before  October,  1896,  have  recovered 
possession  by  action  of  ejectment,  to  which  there 
could  have  been  no  defence.  The  fraud,  therefore, 
and  the  concealment  thereof  were  the  sole  and  efficient 
cause  of  iJie  deprivi^  The  alternative  that  the  plain- 
tiff might  have  been  deprived  by  the  father's  continu- 
ing in  possession  appears  to  me  inadmissible.  That 
did  not  deprive  her  of  her  land,  but  at  most  of  the 
possession  of  it.  The  Statutes  of  Limitation  give  no 
title  whatever  to  trespassers  or  squatters  before  the 
determination  of  the  time  limited  by  the  statute  for 
bringing  any  action  or  suit,  upon  which  determina- 
tion section  34  applies  and  extinguishes  the  right  of 
the  true  owner.  As  to  a  suit  in  equity,  section  26 
must  determine  what  the  time  is — ^that  is  to  say, 
twenty  (now  twelve)  years  from  the  discovery  of  the 
fraud.  Trespasser  the  father  was,  and  trespasser 
he  remained  after  1896,  as  well  as  before.  In  the 
judgment  of  the  Court  of  Appeal  (James  and 
Mellish,  L.JJ.)  in  Fans  v.  Vane,  21  W.  B.  252, 
L.  B.  8  Gh.  App.  383,  pronounced  by  James,  L.J., 
there  occurred  the  following  passages  :  **  It  was, 
indeed,  attempted  to  be  argued  that,  as  the  plain- 
tiff's ri^ht  was  a  dear  legal  right  which  became 
vested  m  him  at  his  father's  death,  with  no  legal 
bar  or  impediment  to  prevent  his  taking  possession  of 
or  recovering  the  estates,  and  the  defendant's  possession 
originating  in  a  mere  trespass,  being,  in  point  of  law, 
mere  squatting  on  the  property,  this  court  would  not 
interfere."  Jmd  a  little  zurther  on  he  says:  *'  We 
are  of  opinion  l^at  the  law  gives  no  special  privilege 
to  the  length  of  squatting  possession.  It  must  always 
be  borne  in  mind  that  in  all  questions  under  the 
Statute  of  Limitations  this  court  has  nothing  to  do 
with  the  nature,  origin,  or  duration  of  the  defendant's 
possession,  but  simply  whether  the  plaintiff  has  or 
has  not  proceeded  in  due  time  after  the  accruer,  or 
that  which  is  to  be  taken  to  be  the  accruer,  of  his 
right  of  suit.  An  estate  may  have  been  enjoyed  as  a 
fee  simple  estate  for  generations  through  any  number 
of  devolutions  or  dispositions,  or  may  have  been  held 
by  squatters  successively  for  many  years,  withoat 
creating  any  bar  to  the  proceedings  of  a  rightfol 
owner  tmder  a  title  newly  accrued.  And  there  is  not, 
in  our  judgment,  in  this  respect  any  differenoe 
whether  the  accruer  is  on  the  determination  of  a 
previous  estate  or  on  the  discovery  of  a  concealed 
fraud."  The  law  he  laid  down,  as  to  the  discovery  of 
a  concealed  fraud  giving,  as  it  were,  a  new  right  in 
equity,  coincides  with  what  was  said  again  and  again 
by  Lord  Bedesdale  (when  Lord  Ghanodlor  of  Ireland) 
in  the  course  of  his  judgment  in  Hovenden  v.  AnnesUy, 
1  have  carefully  reperused  the  judgment  in  that  case, 
ttnd  I  find  nothing  in  it  inconsistent  with  the  judgment 
which  I  am  now  pronouncing.  It  is  true  that  in  com- 
menting on  Booth  V.  Warrington,  1  Bro.  Pari.  Cas.  455, 
he  uses  the  expression  "  tiie  conscience  of  the  party 
being  so  affected  that  he  ought  not  to  be  allowed  to 
avail  himself  of  the  lapse  of  time."    It  is  true  also 
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that  in  that  case  Booth  (the  defendant)  was  himself 
the  perpetrator  and  ooDcealer  of  the  frand.     But 
Lord  Bedeedale  cannot  reasonably  be  interpreted  as 
implyinff  (he  certainly  does  not  say)  that  in  no  case 
can  a  aefendant  be  bonnd  in  ocmsdenoe  unless  he 
knew  of  the  fraud  at  the  time  of  its  perpetration,  or 
afterwards  before  the  statute  created  a  legal  bar.    The 
important  time  to  consider  is  when  a  suit  is  brought 
by  tbe  rightful  owner  to  recover  the  property.    If  the 
defendant  then  knows,  as  he  must  do  on  the  fraud 
being    established   by  evidence,  that    he    and   all 
persons  through  whom  he  claims  have  held  entirely 
by  viztne  of  the  fraud,  it  is  (to  use  the  eaqnres- 
sion  of  Lord  Bed«sdale)  against  conscience  for  him 
to  claim  the  contiDued  benefit  of  the  fraud.     [His 
lordship     then     referred    to    and    commented    on 
Huguenin   t.   Bcudey,   14  Yes.   273;    SchoUfidd   v. 
TempUr,  7  W.  B.  353,  Johns.  156,  and  on  appeal 
7  W.  B  635. 4  De  a.  &  J.  433.  and  other  authorities,  and 
ooDtioued:]    It  was,  therefore,  weU  established  by 
anthoritatiye  decisions  bindiog  on  the  Court  of  Appeal, 
and  not  to  be  questioned  here,  that,  independently  of 
the  Beal  Property  Limitation  Act,  1833,  a  suit  in 
equity  mieht  have  b^en  brought  at  any  time  in  a  case 
of  concealed  fraud,  notwithstanding  tnat  the  person 
sued,  and  those  through  whom  he  claimed  as  prede- 
cessors in  title,  had  not  been  party  or  privy  to  the 
fraud  at  the  time  when  it  was  perpetrated.    It  would 
be  strange,  indeed,  if   a  statute  intended  for  the 
limitation  of  actions  and  suits  relating  to  real  property 
•hould  be  found  to  contain  such  a  substantive  altera- 
tion in  the  law  as  a  chanse,  when  the  Act  came  into 
force,  of  the  fundamental  principles  on  which  suits  in 
eqniW  in  cases  of  fraud  were  theretofore  tried.    It 
has,  however,  always  been  treated  as  dear  that  no 
change  in  the  substantive  principles  of  ^uity  was 
intended  by  the  Act.     [^er  a  further  reference 
to  the  facts  of  the  case,  his  lordship  continued:] 
The   appellant   construes   section  26  so  as   to  ex- 
clude all   cases   in   which   the  defendamt  bv  him- 
lelf  or  his  predecessors  in  title  were  not  berore  the 
discovery  of  the  fraud  party  or  privy  to  it.     No 
decided  case  has  been  cited  in  which  thia  construction 
has  been  adopted  and  made  the  ground  of  decision. 
If  such  a  case  were  produced  we  should  have  to 
consider  whether  it  was  binding  on  us  sitting  as  a 
Oonrt  of  Appeal.     Obiter  dicta  of  text  writers  and 
s,  not  always  correctly  appreciated,  have  alone 
I  relied  upon.    IfHth  regard  to  these  it  is  sufficient 
to  say  that  no  dicta  of  text  writers  or  judges,  however 
eminent,  if  contrary  to  fixed  principle  or  the  words  of 
a  statute,  can  have  the  force  of  an  amending  Act  of 
Parliament,  or  absolve  us  from  the  duty  of  ourselves 
applying  the  principle  or  construing  the  Act.    All  the 
dida  rehed  upon  dm)end  more  or  less  on  the  explana- 
tion of  concealed  fraud  given  by  Kindersley,  Y.C, 
mPdreY.  Pctre,  1  Drew.  371,  at  p.  397.  That  explana- 
tion, treated  as  referring  to  the  circumstances  of  that 
case,  cannot  be  questioned.    Treated  as  applying  to 
aU  cases,  whatever  their  circumstances,  it  becomes  a 
mere  dictum,  and  one  that  is  irreconcilable  with  the 
doctrine  of  Huguenin  v.  Basdey.    Thste  is  no  reason 
why   the  Yice-Chancellor,  who   certfldnly  was  not 
ignorant  of  what  the  Oourt  of  Appeal  caUed  in  1859 
a  well-established  principle,  should  have  meant  it  to 
be  10  treated.    AU  such  dida  must  be  inteipreted, 
and,  if  necessary,  limited,  so  as  to  accord  with  the 
fixed  principle  or  the  statute  in  question.    One  danger 
of  treating  such  ebiUr  dida  as  authorities  is  that,  if 
stated  only  in  general  terms,  one  may  be  applying 
them  to  circumstances  which  the  authors  never  had 
in  mind.     In  other  words,  we  may  be  treating  as 
ezhaostive  what  the  authors  intended  only  to  apply 
to^  apedal  circumstances.    All  the  dida  relied  upon 
might  be  explained  and  brought  into  accordance  with 


the  whole  line  of  authorities  by  interpretinff  *'  fraud 
by  him  or  his  predecessors "  and  similar  phrases  as 
including  fraua  properly  imputable  to  him  or  them 
whether  originally  or  at  the  trial.  This  miffht,  wi^out 
legal  inaccuracy,  be  treated  as  fraud  by  bun  or  them. 
Thornt  v.  Heard,  was  a  case  in  which  the  construction 
of  the  statute  of  1833  did  not  come  into  question, 
directly  or  iodireotly.  It  depended  solely  on  the 
question  whether,  under  the  iSnstee  Act,  1888,  the 
trustees  were  party  or  privy  to  a  fraud  so  as  to  brinf 
them  within  the  language  of  the  exception  contained 
in  the  Act.  In  my  judgment,  the  appeal  ought  to 
be  dismissed. 

Yauohan  Williams,  L.  J.,  agreed  with  the  judg- 
ment of  the  Lord  Chief  Justioe.  In  his  opinion  a 
concealed  fraud  to  bring  into  operation  section  26  of 
3  &  4  Will.  4,  c.  27,  must  be  the  fraud  of,  or  in 
some  way  imputable  to,  the  person  who  invoked  the 
aid  of  the  Stiatute  of  Limitations.  After  discussing 
the  authorities,  his  Lordship  said  that  upon  the 
facts  he  thought  that  they  were  all  agre^,  first, 
that  the  possession  of  the  General  was  not  the 
possession  of  his  wife,  at  all  events  after  her 
death;  and,  secondly,  that  neither  the  Gfenend 
nor  the  defendant  was  privy  to  the  fraud  of  Mrs. 
McOallum.  He  therefore  thought  the  appeal  should 
be  allowed.  His  lordship  then  proceedea  as  follows : 
I  wish  to  add  one  word  about  Mrs.  Medium.  I  think 
that  quite  consistently  with  the  evidence  she  may 
have  been  innocent  of  moral  fraud.  She  may  well 
have  supposed  that  the  conveyance  to  her  daughter 
was  of  no  effect  until  she  communicated  the  fact  of 
the  conveyance  to  her  daughter  or  delivered  it  to 
someone  to  hold  for  her.  I  am  not  sure  that  the 
fact  that  she  did  not  disclose  to  her  daughter  tbe 
conveyance  which  she  had  executed  to  her  would 
constitute  concealed  fraud  if  she  honestly  supposed 
that  the  conveyance  was  of  no  effect.  I  think  I 
ought  to  say  that  I  am  by  no  means  satisfied  that  she 
was  guilty  of  a  fraud.  Taking  the  view  which  I  do 
of  this  case,  it  is  unnecessary  to  determine  whether 
she  was  guilty  of  concealed  fraud  within  the  meaning 
of  section  26,  but  I  should  hesitate  to  come  to  that 
oondnsion. 

Solicitors,  J.  W,  Aaprey;  Field,  Boscoe,  <k  Co.,  for 
Bubb  ds  Co,,  Cheltenham. 
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In  re  Bendbll. 
Wood  v.  fisNDELL.  (a.) 

Administration — Inteatacy — Domicil — Person  authorized 
to  take  out  administration — Distribution, 

The  widow  {who  lived  abroad)  of  an  intestate 
authorized  W,  to  take  out  letters  of  administration  of  the 
intestate's  estate  in  this  country.  W.  got  in  all  the  estate, 
and  after  paying  debts  hud  a  sum  in  hand. 

Held,  that  W,  was  the  proper  person  to  distribute  t?ie 
estate  among  the  next-of-kin, 

Thomas  Bendell  died  intestate  in  England  on  the 
5th  of  May,  1899,  leaving  a  widow  and  children 
abroad  him  surviving.  He  was  a  domiciled  English- 
man, and  was  possessed  of  personal  property  situate 
entirely  in  England.    On  the  20th  of  July,  1899,  the 

(a.)  Beported  by  J.  H.  Davibs,  Baq^,,  Barrister-s 
at-Law^ 
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widow  gave  a  power  of  attorney  to  the  plaintiff  in 
this  oountry  to  take  out  letters  of  admicistratioD)  and 
admkdstraticn  was  consequently  granted  to  him  as 
attorney  lor  the  widow  on  the  4th  of  September. 
Ko  administration  was  taken  out  elsewhere,  and  the 
widow  was  not  the  administratrix  abroad.  The 
plaintiff,  after  paying  all  debts,  had  the  sam  of  £1,300 
m  hand.  The  object  of  the  summons  was  to  deter- 
mine whether  the  plaintiff  should  pay  over  the  assets 
to  the  widow  or  distribute  them  himself  among  the 
next-of-kin. 

F.  DouglaSf  for  the  plaintiff.— The  principle  of  De 
La  Viesca  v.  Lulhock^  10  Sim.  629^  is  not  applicable  to 
€he  present  case,  as  tiiere  is  no  general  admioistrator 
abroad. 

T,  L.  WUkinton^  for  the  defendant,  referred  to 
Ohamben  v.  BiekneU,  2  Hare  536.  and  In  re  DeweU^ 
Edgar  v.  Beynolda,  6  W.  B.  404,  4  Dre«?.  269. 

Oozens-Habdy,  J« — This  is  no  doubt  a  case  of 
importance.  I  am  dealing  here  with  a  gentleman 
who  has  been  constituted  8^mimstrator,and  has  made 
the  ususl  declarations.  Administration  was  granted 
to  him,  it  is  true,  as  the  nominee  of  the  widow  (who 
is  in  the  Uiiited  States),  but  any  moment  she  comes 
here  and  applies  for  adoiinistration  she  will  have  it. 
She  is  not  the  legal  perional  representative  of  the 
intestate  in  the  United  States,  so  it  is  immaterial  to 
consider  the  question  of  domioil.  She  can,  therefore, 
only  claim  because  she  is  benefloially  entitled  to  a 
sluure.  There  is  no  portion  of  tiie  properly  for  which 
she  can  give  a  good  receipt.  Oan  I  hold  that  it  is 
right  for  her  to  hand  over  the  property  to  the  next- 
oif-kin  ?  I  think  the  observations  of  Eindersley,  Y.C , 
in  In  re  DeweU,  Edgar  v.  Beynolds  are  common  sense. 
The  money  cannot  be  handed  over  to  the  widow,  but 
must  be  distributed  among  the  next-of-ldn  by  the 
plaintiff. 

Solioitors,  Aikineon  &  Dresier. 


Bbight  v.  Biyib  Flat!  OoNBTRTronoir  Oo. 
(Limitkd).  (a.) 

Arbitrator — Counsel — DUqwUification — Bias, 

Counsel  habitually  employed  by  the  solicitors  of  one  of 
the  parties  to  an  arbitrcUion,  is  not  disqualified  froni 
acting  as  arbitrator  merely  on  that  account. 

An  agreement  was  entered  into  in  August,  1899, 
between  the  Biver  Plate  Construction  Go.  (Liauted), 
Messrs.  Oapel,  stockbrokers,  and  the  plaintiff  Bright 
relative  to  certain  tramway  concessions  in  Buenos 
Ayres.  Under  the  agreement  all  matters  in  disputef 
irere  to  be  referred  to  the  sole  arbitration  of  Mr.  K., 
a  barrister,  or  of  some  person  nominated  by  him.  On 
the  13th  of  June  the  question  whether  an  action 
brought  by  one  of  the  parties  to  the  arbitration  should 
be  allowed  to  proceed  was  raised  by  a  motion,  and 
the  motion  was  deidt  with  on  tbe  assumption  that  the 
arbitration  should  go  on.  Several  appointments 
before  E.  followed 

The  plaintiff  now  moved  to  restrain  further  pro- 
ceedings before  the  arbitrator,  on  the  ground 
that  &.  was  a  gentleman  at  the  bar  who  had 
oonstantiy  been  employed  by  the  solicitors  for  the 
Biver  Plate  Construction  Co.,  and  it  was  necessary 
for  Mm  as  arbitrator  to  review  the  conduct  of  a 

(a.)  Beported  by  J.  H.  Da^viks,  Esq.,  6arrister-at- 
Law. 


representative  of  the  solicitors.  No  charges  what- 
soever were  made  against  E.  When  he  was  originally 
named  it  was  pmectiy  well  known  to  plaintiff's 
solicitors  that  E.  was  habitually  employed  by  tiia 
solicitors  of  the  Biver  Plate  Oonstiruction  Co.,  bat  the 
plaintiff  was  told  that  he  had  not  been  employed  in 
this  particular  matter.  E.  now  declined  to  act  fnrthf  r 
as  arbitrator,  but  for  the  purpose  of  costs  the  judge*8 
decision  was  taken  whether  or  not  the  motion  was 
proper. 

Sir  Edward  Clarke,  Q.C,  and  Goldridge,  for  the 
motion,  said  plaintiff  was  justified  in  trying  to  stop 
the  proceedings  before  the  arbitrator  as  amirs  had 
taken  a  new  aipect,  and  the  arbitrator  might  be 
embarrassed. 

Eve,  Q.O.,  Hume  WiWams,  Q.C.,  and  Mao8winney, 
for  the  Biver  Plate  Construction  Co.  and  Messrs. 
Capcl. — ^There  must  be  a  reasonable  probabUity  ttiat 
the  tribunal  would  be  binssed,  and  the  plaintiff  admits 
by  his  pleadings  that  there  is  no  such  probability  in 
this  case. 

Counsel  referred  to  the  f oUowhig  cases :  Beddow  ▼• 
Beddow,  26  W.  B.  570,  9  Cb.  D  89;  Eckerslmf  ▼. 
Mersey  Docks  and  Harbour  Board,  [1894]  2  Q.  B.  667, 
43  W.  B.  Dig.  8;  Jackson  v.  Barry  Railway  Oo,, 
[1893]  1  Ch.  238,  41  W.  B.  Dig.  6 

Cozsns-Habdy,  J.,  stated  the  facts,  and  pro- 
ceeded: It  is  suggested  that  Mr.  E.  has  close 
connection  with  defendants'  solicitors  as  oounsf^L  It 
is  important  to  remember  that  it  is  not  alleged  tkat 
Mr.  E.  is  unfit  or  biassed.  He  was  chosen  with  tfie 
consent  of  both  parties.  I  must  adopt  the  principle 
laid  down  in  Eckersley  v.  Mersey  Docks  and  Harbour 
Board  acd  in  Jackson  v.  Barry  Bailway  Go,  I  moat 
refuse  tiie  motion,  and  refuse  it  with  costs. 

Solicitors,  Bennett  A  Co, ;  Norton,  Boss,  Norton,  A 
Co. ;  Gedge,  Kirby,  A  Millett. 


Chan.  Div. }  j^      ^  ^ 

FarweU,J.j  Nov.  3,  fi. 

Mttlleb  v,  T&apfo&d.  (a.) 
Landlord  and  tenant — Underlease  — Covenant  by  suh- 
lessee  on  obtaining  extension  from  freeholder  to  grant 
new  lease — Covenant  running  with  land  ^Perpetuity — 
32  Hen.  8,  c.  34,  s.  2. 

A  covenant  by  an  underlessee  to  grant  a  new  lease  on 
obtaining  cni  extension  from  the  freeholder  is  not 
strictly  a  covenant  running  with  t?ie  land,  and  is  not 
an  exception  from  the  rule  against  perpetuities. 

The  statute  32  Hen,  8,  c.  34,  a  2,  applies  to  a  reversion 
which  is  vested  in  the  covenantor  at  the  time  he  enters 
into  the  covenant. 

Held,  that  a  person  who  was  an  assignee  of  an  under^ 
leesee,  and  who  had  acquired  a  new  lease  from  the 
freeholder,  was  not  bound  by  the  covenant  to  grant  a  new 
lease  entered  into  by  the  underlessee. 

This  was  an  action  for  specific  performance  of  a 
covenant  contained  in  an  underlease  dated  tbe  25th  of 
June,  1851,  and  made  betiveen  Daniel  Austin  of  the 
first  part,  Thomas  (folding  of  the  second  part,  and 
Eden  Fisher  of  the  third  part  Daniel  Austin  hdd 
the  property  demised  from  a  man  called  Andrew  Beid 
under  an  indenture  of  lease  dated  29th  of  December, 
1804.  Andrew  Beid  held  under  a  lease  from  Sir 
CSiarles  Morgan. 

The  undertoase  contained  a  covenant  in  these  terms : 


(a.)  Beported  by  Paul  Stbioklai?d,  Bsq.,  Barrister^ 
at-Law. 
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"  In  caie  the  said  Di^uel  Austin  shall  obtain  from  the 
laid  Sir  Charles  Morgan,  his  heirs  or  assigns,  any  exten- 
sion of  the  term  for  which  the  said  Daniel  Austin  now 
holds  the  ground  and  premises  hereby  demised  with 
other  hereditameots  and  premises  from  the  said 
Andrew  Beid  under  a  certain  indenture  of  lease 
beuing  date  of  29th  day  of  December,  1840,  that  then 
and  in  that  case  the  said  Daniel  Austin,  his  executors, 
administrators,  or  assigns,  shall  and  will  within  tiiree 
calender  months  next  after  such  extension  being 
obtaioed  at  the  cost  in  all  things  of  the  said  Eden 
Fisher,  his  executors,  administrators,  and  assigns, 
{(rant  unto  him,  the  said  Eden  Fisher,  his 
exeonton,  administrators,  and  assigns,  a  new 
lease  of  the  said  ground  and  premises  hereby 
demised  for  such  extended  term  as  will  include  the 
term  then  unexpired  of  the  term  hereby  granted,  and 
the  further  term  less  ten  days  which  may  be  granted  to 
the  said  Daniel  Austin  by  the  said  Sir  Onarles  Morgan, 
his  heirs  or  assigns.  Aad,  the  said  Eden  Pisher  doth 
hereh^  for  liims&,  his  executors,  administrators,  and 
sasigns,  further  covenant  to  and  agree  with  the  said 
Daniel  Auttin,hiBex60utors,  administrators,  and  assigns, 
that  he,  the  said  Eden  Fisher,  his  executors,  adminis- 
trafeon,  or  assigns,  shall  and  will  accept  such  new 
lease  and  execute  a  counterpart  thereof,  and  thatsucih 
new  lease  and  counterpart  shall  be  prepared  by  the 
loliflitor  of  the  said  Daniel  Austin,  and  shall  contain 
the  same  oovenants  as  are  herein  contained,  sare  only 
that  the  actual  rent  to  be  reserved  and  made  payable 
ahall  be  £9  a  year  instead  of  £7  104.  hereby  reserved, 
mdh  furtiier  or  last-mentioned  yearly  rent  to  com- 
msDoe  and  become  payable  from  the  quarter-day 
nest  following  that  from  which  the  same  Danid 
Austin,  his  executors,  administrators,  or  assigns, 
ihall  obtain  auch  extension  or  term  from  the  said  Sir 
Oharles  MorgttQ,  and  shall  be  paid  and  payable  on 
the  days  and  times  and  in  manner  hereinbefore  men- 
tiooed  for  payment  of  the  rent  hereinbefore  reserved 
snd  made  payable,  and  also  shall  contain  such  further 
sad  other  covenants  and  provisoes  as  may  be  required 
by  luch  further  lease  nrom  the  said  Sir  Oharles 
Mor|;an  to  tbe  said  Daniel  Austin,  his  heirs,  executors, 
sdmmistraton,  or  assigns." 

Daniel  Austin  died  in  18H  ^^^  ^clen  Fisher  in 
1892.  In  Ojtober,  1892,  the  executors  of  Eden 
Fisher  assigned  the  underlease  to  the  plaintiff.  The 
defendant  was  an  assignee  'of  the  premises  for  the 
residue  of  the  term  originally  granted  to  Daniel 
Austin,  and  subsequently,  upon  surrendering  his 
interest  in  that  term,  obtained  from  the  freeholder  a 
new  lease  of  the  premises  subject  to  the  underlease 
of  1861. 

C.  E.  Jenkins,  Q.C.f  and  2>.  Jf.  Kerly,  for  the 
pbdntifE. 

Upjohn,  Q,C.,  and  Percy  Wheeler,  for  the  defendant, 
referred  to  Brereton  v.  Tuohey,  8  Ir.  G.  L.  Bep.  190 ; 
KentY.  Stoney,  9  Ir.  Ch.  Eep.  249;  Coey  v.  Faacoe, 
[1899]  1  Ir.  125. 

Faswbll.  J.,  in  giving  judgment,  said :  The  first 
question  is  one  of  construction.  It  will  be  observed 
that  all  this  depends  on  the  condition  precedent,  that 
"in  case  the  said  Daniel  Austin  shall  obtain,"  and  so 
on.  He  was  an  underlessee,  so  far  as  Sir  Charles 
Morgan  was  concerned,  and  the  proviso  in  terms  is 
confined  to  Daniel  Austin.  There  are  phrases  which 
have  been  pointed  out  to  me,  and  the  last  of  them,  no 
doubt,  is  of  considerable  force,  which  was,  that  Daniel 
Austin  may  possibly  have  intended  to  include  his 
executors,  administrators,  or  assigns.  On  construc- 
tion, if  it  rested  on  that  alone,  I  should  be  of  opinion 
that  Daniel  Austin,  meant  Daniel  Austin  alone.  It  is 
a  matter  ^diioh  I  quite  feel  that  other  people  may 


very  easilv  come  to  a  different  conclusion  upon,  but 
when  a  draftsman  or  a  lessor  draws  a  lease  in  this 
form,  and  uses  the  term  Daniel  Austin  io  this  way, 
«  in  case  the  said  Daniel  Austin  shall  obtain  from  the 
said  Sir  Charles  Morgan,  his  heirs  or  assigns,'*  it 
appears  to  me  he  had,  in  the  very  sentence  witn  which 
he  commenced,  the  distinction  present  in  his  mind 
between  the  one  person  he  mentions  and  the  repre- 
sentatives of  that  person  after  his  death.  When  he 
deals  with  Sir  Oharles  Morgan,  he  mentions  the  heirs 
and  assigns.  When  he  deals  with  Mr.  Daniel  Austin, 
he  mentions  him  and  him  alone,  and  I  do  not  think  I 
should  be  justified  in  adding  to  the  words  '^  Daoiel 
Austin"  the  words  ''his  executors,  admimstrators, 
or  assigns  " ;  and  here  I  should  have  to  add  the  word 
"  assigns,'*  for  executors  and  admimstrators  would  not 
do  alone.  Apart  from  any  question  of  construction  de- 
pending merely  upon  the  words,  I  think  the  draftsman 
was  w^  advised,  and  probably  intended  to  limit  this 
to  Daniel  Austin  himself,  because,  ^for  the  reasons 
which  I  am  about  to  give  on  the  other  points,  I 
think  he  could  not  properly  have  given  this  option  by 
way  of  condition  precedent  to  Daniel  Austin,  his 
executors,  adnunistrators,  and  assigns,  without  limit- 
ing it  so  as  to  avoid  infringing  the  rule  against 
perx>etuity.  On  construction,  therefore,  I  shoula  be  in 
favour  of  the  defendant. 

Now,  the  next  point  is  this,  that  it  ii  said  that  this 
is  a  covenant  running  with  the  land.  If  it  be  a 
covenant  running  with  the  land,  then  no  question  of 
perpetuity  would  arise.  A  covenant  to  renew  has 
been  held  for  at  least  two  centuries  to  be  a  covenant 
running  with  the  land.  I  am  not  prepared  to  say  that 
this  U  a  covenant  to  renew.  A  covenant  to  renew  is  a 
technical  term  well  understood.  This  is  a  covenant 
tiiat  in  case  the  underleflsee  gets  from  somebody  else, 
not  his  landlord,  and  therefore  no  renewal,  but  gets 
from  somebody  else  a  further  term  leaving  out  of 
sight  the  lessor  altogether  in  this  particular  underlease 
and  the  term  vested  in  him;  if  he  gets  from  the 
freeholder,  whose  estate  extends  beyond  and  has  no 
connection  with  the  estate  of  the  underlessee,  a 
further  term,  then  he  will  do  certain  things.  Kow, 
if  this  is  a  question  of  technicality,  or  a  technical  rule 
only,  and  it  has  been  laid  down  that  contracts  for 
renewal  properly  so  called,  are  contracts  running  with 
the  land,  and  are  not,  therefore,  within  the  rule  of 
perpetuity,  then  I  say  it  is  not  a  covenant  for  renewal 
strictly  so  called,  and  I  should  not  extend  what  is  an 
anoDoaly  to  a  case  which  is  not  strictiy  a  covenant  for 
renewal. 

But  supposing  that  were  not  so,  and  that  this  is 
to  be  considered  a  covenant  for  renewal,  then  in 
my  opinion  covenants  running  with  the  land  are 
free  from  any  taint  of  perpetmty  by  reason  of  the 
nature  of  those  covenantf.  A  covenant  running 
with  the  land  we  all  know ;  and  leaving  out  of  sight 
those  particular  characteristics  which  are  necessary 
to  maxe  a  covenant  run  with  the  land,  I  assume, 
for  the  purpose  of  this  construction,  that  this  is 
of  such  a  nature  as  to  make  it  a  covenant  running 
with  the  land,  and  that  being  so,  the  covenant  runs 
with  t^e  land,  it  being  annexed  to  the  land. 

I  might  take  the  description  of  it  given  by  Collins, 
L.J.,  in  Bogere  v.  Hoaegood,  48  W.  E.  669,  [1900] 
2  Oh.  388,  or  perhaps  I  might  cite  from  my  own 
judgment,  whi^,  as  it  was  adopted  by  the  Court  of 
Appeal,  I  may  properly  do.  I  say,  **  The  accurate 
expression  appears  to  me  to  be  that  the  covenants  are 
annexed  to  the  land  and  pais  with  it  in  much  the 
same  way  as  titie  deeds."  That  is  adopted  by  the 
Court  of  Appeal  as  correct,  and  the  same  phrase, 
''annexed  to  the  land,"  is  used  by  Collins,  L'J., 
in  delivering  the  judgment  of  the  court.  He 
then  goes  on  to  say,  after  referring  to  the  cases, 
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"  These  observationB,  which  are  just  m  applicable  to 
the  benefit  reserred  at  to  the  barden  imposed,  show 
that  in  equity,  just  as  at  law,  the  first  point  to  be 
determined  is  whether  the  ooTenant  or  contract  in  its 
inception  binds  the  land." 

Perpetnity  has  no  application  to  covenants  which  ran 
with  the  land  because  they  are  so  annexed  to  the 
land  as  to  create  something  in  the  nature  of  an 
interest  in  the  land.  As  between  lessor  and  lessee, 
therefore,  the  lessee  accepts  and  the  lessor  grants 
something  which  is  more  or  less,  according  to  the 
point  of  view  from  which  you  look  at  it,  than  the 
actual  term  or  interest  granted.  It  is  a  term  subject 
to  somethiog  and  with  the  benefit  of  something.  It 
is  a  reversion  subject  to  something  and  with  the 
benefit  of  something,  and  those  two  somethings  are 
annexed  to,  and  form  part  of,  the  land  in  such  a  sense 
that  the  doctrine  of  perpetuity  has  no  application. 
But  then,  says  Mr,  Jenkins,  as  between  landlord  and 
tenant  it  depends  upon  the  construction  of  the  statute, 
and  I  agree  it  does,  because  I  think  I  may  assume 
it  is  settled  law  that  at  common  law  covenants  run 
with  the  land,  but  not  with  the  reversion. 

So  .far  as  the  statute  is  concerned  it  depends 
really  on  the  statute  of  32  Hen.  8,  o.  34.  The 
point  is,  what  is  the  meaniog  of  the  section  which 
gives  the  like  action  and  remedy  against  all  persons 
and  bodies  politic  their  heirs,  successors,  and 
assigns,  taking  any  gift  or  grant  with  covenants  as  to 
reversion  of  the  land  and  hereditaments  sold.  If  I 
am  right  in  the  Ytew  1  have  taken  that  the  doctrine 
of  perpetuity  does  not  apply  to  covenants  running 
with  the  land  it  is  obvious  that  the  reversion  means 
the  reversion  which  the  lessor  has  in  him  at  the  date 
at  which  he  grants  the  lease,  or  to  use  Oollins,  L  J.*s, 
expression,  ^*  in  the  inception  of  the  dealing  between 
the  parties."  If  that  is  so,  then  all  I  have  to  see  is, 
whether  Daniel  Austin  had,  at  the  time  he  entered 
into  this  covenant,  such  an  interest  as  could  possibly 
be  bound  so  as  to  give  e£Fect  to  the  covenant  which  he 
entered  into.  In  my  opinion  he  dearly  had  not,  nor 
was  it  intended,  on  the  terms  on  the  face  of  the  deed 
itself,  that  it  should  take  eSeoi  out  of  any  interest 
he  then  had,  because  it  is  '*  in  case  he  shoidd  obtain 
from  the  freeholder,"  with  whom  he  had  no  privity, 
any  extension  of  term  which  he,  Daniel  Austin,  then 
held  from  Andrew  Beid,  the  intermediate  lessee.  It 
is  obvious,  therefore,  that  the  contract  did  not  con- 
template in  its  terms  any  dealing  with  the  reversion 
then  vested  in  Daniel  Austin  so  far  as  giving  effect  to 
this  particular  covenant  out  of  it.  Moreover,  so  far 
as  that  is  concerned,  although  I  have  no  English 
authority  exactly  in  point,  the  Irish  cases  which 
have  been  cited  are  absolutely  on  all  fours;  and, 
although  they  are  not  binding  upon  me,  the  Oourt 
of  Exdiequer  Chamber  which  delivered  the  judg- 
ment in  the  case  of  Brereton  v.  Tuohey  was  an 
exceedingly  strong  court,  and  I  respectfully  express 
my  assent  to  the  reasoniog  in  that  case.  The 
head-note  is  this :  **  A  covenant  for  perpetual  renewal 
entered  into  by  a  person  holding  a  limited  interest 
in  lands  does  not  bind  the  estate  beyond  that  interest, 
and  therefore  if  his  assignee  acquires  the  inheritance 
it  is  not  bound  by  the  covenant." 

It  appears  to  me,  on  the  authority  of  the  Irish 
cases,  and  also  on  principle,  that  this  is  a  case  of  such 
a  sort  that  the  statute  does  not  apply,  because  the 
covenant  runs  with  the  reversion  which  is  vested  in 
the  covenantor  at  the  time  he  enters  into  the  covenant. 
That  appears  to  me  to  be  plainly  the  meaning  of  the 
Act  of  Parliament.  It  is  true,  so  far  as  I  can  discover, 
no  one  has  yet  decided  the  point  in  England,  but  I  do 
not  think  I  need  hesitate  in  expressing  my  opinion 
because  it  has  not  hitherto  been  decided. 

This  renders  it  tmneceasary  for  me  to  consider  the 


other  ^unds  suggested  by  Mr.  Upjohn,  as  to  whether, 
assuming  I  was  against  him  on  these  points,  I  could 
hold  he  was  an  assign  within  the  meaniu  of  the 
covenant.  It  is  not  necessary  for  me  to  consider  that, 
and  of  course  it  is  not  necessary  for  me  to  consider 
the  other  points  as  to  whether  Daniel  Austin  himself 
would  be  liable,  because  the  defendant  is  neither 
Danid  Austin  nor  his  executor  or  administrator,  and, 
therefore,  if  it  be  a  mere  personal  covenant,  as  I  hold 
it  is,  he  is  in  no  way  bound  by  anything  Daniel  Austin 
may  have  contracted  to  do. 

The  adicn  tviU  he  diemiased  vfUh  coeta. 
Solicitors,  WoUacoU  A  Son;  OarlUle,  Unna,  Bider, 
ds  HecUon* 


Nov.  2,  8. 


Chan.  Div.  ) 
Wright,  J.  J 

In  re  Nobth-Wibt  AaaiirnNa  Railway  Oo. 
(Limited),  (a.) 

Company — Winding  up — AeBeU—DisMbtdion, 

The  articUi  of  (uaociaUon  of  the  A.  Go.  made  no  pro^ 
vieion  aaiothe  dietribuHon  of  its  aseeU  on  winding  up. 
The  A»  Co,  made  an  agreemHinJt  to  aeU  its  hmness  and 
property  to  the  C,  Co.  inpa/rt  coMideraHon  of  the  transfer 
of  certain  of  the  0,  Co.^e  stock  to  the  shareholders  of  the 
A,  Co,  There  were  two  classes  of  shareholders  of  the 
A,  Co.-^preferred  and  deferred.  The  A,  Co,  gave  notice 
to  its  shareholders  calling  a  meeting  for  the  purpose  of 
passing  a  resolution  to  carry  out  this  agreement.  Both 
the  agreement  and  the  resolution  made  tu)  mention  as  to 
the  distribution  of  this  stock  between  the  two  classes  of 
shareholders.  With  the  notice  calling  the  meeting,  the 
secretary  of  the  A,  Co,  sent  out  a  circular  saying  thai  ast 
the  wish  of  the  C,  Co,  the  stock  would  be  distributed 
between  the  preferred  and  deferred  shareholders  in  certain 
proportions,  and  not  pro  rata.  The  resolutions  were 
carriedy  hut  not  unanimously,  certain  shareholders  voting 
against  tJiem  and  some  refraining  from  voting. 

Held,  that  it  was  impossible  to  make  an  order  affeding 
aU  the  shareholders  collectively ;  thai  an  inference 
could  not  he  drawn  that  all  parties  had  agreed  on  a 
principle  of  distribution  not  in  accordance  unth  the  legal 
rights  of  the  two  dosses  of  shareholders  in  a  winding 
up;  and  that  the  liquidator  must  distribute  the  stock 
in  cuxordance  with  the  legal  rights  of  the  shareholders, 

Sammoos  by  the  voluntary  liqudators  f or  direotioiia 
as  to  the  distribution  of  the  assets  of  the  company. 

The  company  was  registered  in  1886  under  the 
Companies  Acts,  1862  to  1883,  with  a  capital  of 
£550,000  divided  into  55,000  shares  of  £10  each,  of 
which  35,000  were  preference  dlares  and  the  oilier 
20,000  were  deferred  shares.  All  the  shares  were 
issued  and  were  fully  paid  up,  or  credited  as  fully  paid 
up.  mie  articles  of  association  were  silent  as  to  how 
the  assets  of  the  company  were  to  be  distributed 
among  the  shueholders  in  the  event  of  the  company 
being  wound  up. 

By  an  agreement  dated  the  20th  of  Jul;ir,  1899,  and 
made  between  the  North-West  Argentine  Bailway 
Co.  (Limited)  (hereinafter called  "the  Argentine  Co."), 
and  the  Oordoba  Central  Boilway  Co.  (hereinafter 
caUed  "the  Cordoba  Co."),  it  was  agreed  that  the 
Cordoba  Co.  should  take  over  all  the  under- 
taking and  prope^  of  the  Argentine  Co.  Part 
of  the  consideration  was  that  the  Cordoba  Oo. 
should  pay  the  costs  and  expenses  of  winding  up  the 
Argentine  Co.,  and  that  £310,000  Cordoba  Central 
Bailway  Income  Debenture  Stock  (Central  Northern 

(a.)  Beported  by  C.  W.  MXAD,  Esq.,  Barrister-at- 
\  Law. 
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In  be  Kobth-Wbbt  Abobntine  Bailway  Go.  (Limitbi>). 


High  Goxtbt. 


Section)  was  to  be  distributed  among  the  holders  of 
the  pzsf erred  and  deferred  shares  of  the  Argentine  Go., 
snch  stock  to  be  accepted  by  the  shareholders  in  full 
satisfaction  and  discharge  of  their  rights  and  interests 
in  the  undertaking  agreed  to  be  transferred.  The 
agreement  was  expressed  to  be  made  upon  the  con- 
ditions (1)  that  all  necessary  resolutions  had  been  passed 
by  the  shareholders  of  the  Argentine  Go.,  and  (2)  that 
all  neoessary  resolutions  had  Men  passed  and  Qonsents 
obtained  from  the  stockholders  of  the  company  and 
others.  The  agreement  made  no  mention  as  to  the  pro- 
portians  in  which  the  £310,000  stock  was  to  be  divided 
between  the  preferred  and  deferred  shareholders.  On 
the  17th  of  July,  1899,  the  secretary  of  the  Argentine 
Go.,  by  order  of  the  directors,  gave  notice  to  the  share- 
holders of  an  extraordinary  general  meeting  for  the  10th 
of  Augusty  when  the  subjoined  resolutions  would  be 
proposed,  and,  if  passed  by  the  required  majority, 
would  be  submitted  for  confirmation  m  ipecial  resolu- 
tions at  a  second  extraordinary  meeting  to  be 
subsequently  called.  The  first  resolution  was  to  the 
effect  that  the  agreement  between  the  two  companies 
for  the  transfer  in  exchange  for  the  £310,000  stock 
^'  be  and  is  hereby  approved,  and  that  the  directors 
be  and  they  are  hereby  authorized  to  carry  the  same 
mto  effect  accordingly."  The  second  resolution  was 
''That  with  a  view  to  the  distribution  among  the 
shareholders  of  their  proportion  of  the  purchase  price 
provided  for  by  the  said  agreement  in  manner  tiierein 
provided,  the  company  be  wound  up  voluntarily,"  and 
then  proceeded  to  name  the  proposed  liquidators. 

The  secretary  also  sent  out  ttie  following  circular 
with  the  notices : 

"  Sir  or  Madam, — In  pursuance  of  the  expression 
of  opinion  given  by  the  shareholders  at  the  annual 
genml  meeting,  held  on  the  17th  of  May  last,  the 
board  have  sealed  and  exchanged  the  ad  refercTidum 
agreement  providing  for  the  transfer  of  this  company's 
nndertakinp;  and  assets  to  the  Gordoba  Gentral  Bail- 
way  Go.  (Limited),  provided  the  approval  of  this  com- 
pany's debenture-holders  and  shareholders  is  obtained 
to  the  terms  of  transfer.  I  enclose  herewith  a  notice 
convening  an  extraordinary  general  meeting  to 
consider  the  proposal,  and  also  send  an  epitome 
of  the  agreement,  so  that  you  may  have  time  to 
consider  the  terms  of  the  transaction  before  the 
meeting.  I  shall  be  happy  to  produce  a  full  copy 
of  the  agreement  to  you  here,  should  you  desire  to 
inspect  it  You  will  observe  that  the  porchaae  con- 
sideration to  the  shareholders  is  £310,000  Gordoba 
Gentral  Income  Debenture  Stock,  which,  at  the  wish 
of  the  Gordoba  Gentral  Bailway  Go.  (Limited),  is  to  be 
distributed  among  the  shareholders  in  the  following 
proportions— viz.,  £210,000  to  the  preferred  share- 
holders, and  £100,000  to  the  deferred  shareholders." 

At  the  meeting  it  was  pointed  out  that  £210,000 
was  more  than  the  proportion  to  which  the  preferred 
shareholders  were  entitled,  and  that  the  amount  should 
be  £197,000  to  the  preferred  and  about  £112,000  to 
tile  deferred,  both  classes  taking  share  and  share  alike. 
The  resolutions  were  put  and  carried,  but  not  by  a 
two-thirds  majority. 

Another  extraordinary  meeting  was  called  for  the 
29th  of  August,  when  a  resolution  similar  to  the  first 
mentioned  above  was  carried.  A  circular  was  sent 
with  the  notice,  which  said  that  the  35,000  preferred 
■hares  were  to  be  exchanged  for  £210.000  Gordoba 
Stock,  and  the  20,000  deferred  shares  for  £100,000  stock, 
snd  went  on  to  say  of  tiie  deferred  shares  that  they 

"  have  equal  capital  rights  with  the  preferred  shares, 

snd,  looking  at  the  strength  of  their  legal  position, 
the  apportiaDment  of  £100,000  income  bonds  appears 

to  mord  a  fair  settlement  of  their  daims." 
The  Argentine  Go.  aftcorwards  passed  resolutions  to 

vdnntary  wind  up. 


The  liquidators  now  took  out  an  originating 
suomions  tmder  section  138  of  Gompanies  Act, 
1862,  for  directions  as  to  the  proportions  in  which  the 
£310,000  was  to  be  distributed  between  the  two  classes 
of  shfureholders. 

Whinney  (Swin/en  Eady,  Q.(7.,  with  him),  for  the 
liquidators. 

Jenkini,  Q»C,,  and  Kirby,  for  the  preferred  share- 
holders.— ^The  shareholders  had  full  notice  both  from 
the  circulars  and  what  was  said  at  the  meetings  as  to 
the  way  in  which  it  was  proposed  to  distribute  the 
£310,000  stock,  and  the  court  may  draw  the  inference 
that  both  classes  assented.  The  court  may  infer 
that  the  shareholders  have  arrived  at  a  different 
manner  of  distribution  to  the  way  prescribed  by  the 
articles  :  Somes  v.  Currie,  1  K.  &  J.  605,  3  W.  B.  Gh. 
Dig.  76;  l7i  re  BtesUm  FneumaUe  Tyre  Co.,  (1898) 
W.  N.  34.  Here  the  articles  are  silent  as  to  the 
distribution,  and  the  shardiolders'  position  is  regu- 
lated by  law,  but  when  they  have  allowed  their  position 
to  be  changed  without  objecting,  the  court  may  infer 
that  they  have  consented. 

Mfe,  Q.C7.,  and  Felereon,  for  the  deferred  share- 
holders.— The  resolution  says  nothing  as  to  how  the 
£310,000  stock  is  to  be  distributed.  Even  if  a  term 
can  be  implied  distributing  the  stock  in  the  way 
suggested,  the  resolution  cannot  bind  the  minority  to 
take  less  than  they  are  legally  entitled  to  :  Qriffith  v. 
^agtU  25  W.  B.  523,  5  Gb.  D.  894 ;  Simpson  v.  Palace 
Theaire^  69  L.  T.  Bep.  70.  In  re  Beeston  FneumaUe 
Tyre  Go.  was  decided  on  a  different  state  of  facts. 

Jenkine,  Q.C,  in  reply. — ^The  inference  to  be  drawn 
here  is  that  the  shareholders  consented. 

Our^  adv,  vtUL 

Nov.  8.— Weight,  J.— There  is  no  doubt  that  in 
this  case  the  resolution  for  adoptiog  the  agreement 
with  the  Gordoba  Go.  would  not  have  been  passed 
but  for  the  positive  representation  contained  in  the 
Argentine  Go's  circular  that  the  stock  which  is  in 
question  was  to  be  distributed  in  the  manner  therein 
suggested.  The  words  were:  *'You  will  observe 
that  the  purchase  consideration  to  the  shareholders  is 
£310,000  Gordoba  Gentral  Income  Debenture  Stock, 
wiiich,  at  the  wish  of  the  Gordoba  Gentral  Bailway 
Go.  (Limited)  is  to  be  distributed  among  the  share- 
holders in  the  following  proportiocs— viz  ,  £210,000  to 
the  preferred  shareholders  and  £100,000  to  the 
deferred  shareholders  "  On  the  faith  of  that  repre- 
sentation a  sufficient  number  of  the  preference  share- 
holders either  voted  for  the  resolution  or  abstained 
from  voting  against  it;  and,  as  against  those  who 
adopted  and  tc^k  the  benefit  of  that  representation, 
effect  ought  if  possible  to  be  given  to  it.  It  seems, 
however,  impossible  on  the  present  application  to 
make  an  order  or  declaration  affecting  the  share- 
holdf^rs  collectively.  In  Somes  v.  Currie  and 
in  In  re  Beeston  FneumaUe  Tyre  Co,  there  were 
facts  from  which  an  inference  was  drawn  that 
all  the  parties  concerned  had  agreed  upon  a 
principle  of  distribution.  In  the  present  case  there 
is  no  room  for  such  an  inference.  The  resolution  did 
not  purport  to  give  effect  to  the  representation;  it 
was  not  unanimously  passed;  the  majority  had  no 
power  to  bind  the  minority  in  this  respect ;  not  much 
more  than  half  of  the  shareholders  were  represented 
at  the  meeting;  and  no  consent  or  equity  can  be 
suggested  as  against  the  dissentients  or  the  absentees. 
But  then  it  is  argued  that  individual  deferred  share- 
holders who  took  part  in  supporting  the  resolution 
are  bound  by  the  representation  contained  in  the 
company's  circular.  It  is  difficult  to  see  the  ground 
of  the  contention.    The  circular  was  not  theirs ;  they 
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made  no  repKeientatioD,  ooUeotively  or  individually, 
nor  wonld  it  be  praotioable  to  diooover  by  an  inquijry 
whioh  of  the  deferred  ehazeholdera  who  voted  had  any 
knowledge  of  the  representation.  If  there  if  any 
remedy,  I  think  it  must  be  in  another  court  or  by  a 
different  proceeding — a  proceeding  against  the 
compan^r  or  the  directors  or  to  set  aside  the  resolation. 
The  liquidator  must  give  to  the  resolation  as  it  stands 
its  legal  effect,  unless  the  resolutk>n  itself  can  be  set 
aside.  It  has  not  been  suggested  that  anyone  wishes 
it  to  be  set  aside,  nc»  could  any  proceedings  for  that 
purpose  have  much  prospect  of  success,  for  the 
transfer  to  the  Oordoba  do-  has  been  completed,  and 
no  equity  arises  as  against  them.  All  that  I  can  do  is 
to  sanction  some  delay  in  the  distribution  of  the  stock  so 
as  to  give  an  opp(»tunity  to  the  preferred  share- 
holders to  ask  for  consents  from  individual  share- 
holders to  the  distribution  of  the  assets,  so  far  as  their 
individual  interests  are  concerned,  according  to  the 
scheme  suggested  in  the  droular ;  and  an  opportunity 
to  consider  whetiher  any  other  proceedings  can  be 
taken  with  any  prospect  of  success. 

His  lordship  declared  that  the  stock  was  to  be 
distributed  among  the  shareholders  according  to 
their  legal  rights. 

Solicitors,  Slaughter  db  May ;  Ward,  Bowie,  &  Oo. ; 
E,  A,  Leadanu 


Q.B.Div.  I  Q.  3. 

(Lawranoe  and  Kennedy,  JJ.)/ 

Jones  v.  Dayibs.  (a.) 

Bastard  —  Summons  against  piUative  father — Married 
iooman  living  with  her  husband  —  Bastardy  Laws 
Amendment  Act,  1872  (35  dk  36  Vict.  c.  65),  s.  3. 

A  married  woman  is  not  entitled  to  a  bastardy  summons 
against  the  putative  father  of  a  bastard  child  bom  to  her 
during  wedlock  if,  at  the  time  of  her  application,  she  is 
living  with  her  husband. 

Case  stated  by  justices  of  Cardiganshire. 

On  the  28th  of  February,  1900>  Hannah  Jones,  the 
appellant,  preferred  an  information  against  David 
Davies,  the  respondeat,  under  section  3  of  the  Bastardy 
Laws  Amendment  Act,  1872  (35  &  36  Vict.  c.  65), 
charging  that  she  had  been  delivered  of  a  bastud 
child  of  which  the  respondent  was  the  father,  and 
applied  for  a  summons  against  the  respondent. 

The  appellant,  at  the  time  of  the  birth  of  the  child 
and  for  some  years  previously,  was  a  married  woman, 
the  wife  of  one  Benjamin  Jones,  a  seafaring  man. 
The  child  was  bom  on  the  the  3rd  of  December,  1899. 
The  appellant's  husband  was  at  sea  from  the  23rd  of 
Febnuffy,  1899,  to  the  6fch  of  July,  1899.  It  was 
proved  that  the  husband  became  aware  of  the 
appellant's  pregnancy  about  four  months  after  con- 
ception. Notwithstanding  that  knowledge,  he  re- 
turned to  his  wife,  who  had  throughout  remained  at 
his  home,  in  July,  1899,  and  cohabited  with  her  for 
three  weeks,  when  he  again  went  to  sea.  He  returned 
again  from  sea  in  September,  1899,  and  again  co- 
habited with  Mb  wife. 

He  was  asain  at  sea  when  the  child  was  bom.  He 
returned  to  nis  home  on  the  27fch  of  January,  1900, 
when  he  again  lived  with  his  wife.  But  this  time  he 
did  not  sleep  in  the  same  house. 

On  the  31st  of  January,  1900,  while  the  appellant 
and  her  husband  were  so  Uvioe  together,  she,  accom- 
panied by  her  husband,  laid  an  information  and 
applied  to  a  justice  for  a  summons  under  the  Bas- 

(a.)  Beported  by  C.  G.  Wilbbaham,  Esq.,  Bar- 
rister-at-Law 


tardy  Laws  Amendment  Act,  1872,  against  the  alleged 
father  of  the  child,  which  summons  was  duly  issued 
and  served.  On  the  7th  of  February  the  appellsnt 
and  her  husband,  who  were  still  Uving  toffether 
in  the  manner  desoribedy  called  upon  a  souoitor. 
The  solicitor  advised  the  appellant  that  in  order  _  to 
entide  her  to  a  bastardy  suumioos  she  must  be  living 
apart  from  her  husband.  Accordingly,  from  that  day 
the  appellant  and  her  husband  separated,  and  did  not 
see  eiush  other  again  until  the  28th  of  February. 
The  appellant  returned  to  her  husband's  house,  and 
her  husband  went  to  live  at  the  house  of  his  father- 
io-law,  about  seven  miles  from  his  own  home.  Oa 
the  same  day  the  appellant  laid  a  second  inf  ormatian 
describing  herself  tnerein  as  a  '<  single  women,"  and 
applied  for  another  summons,  the  Srst  having  been 
withdrawn.  The  summons  was  duly  issued  and 
served,  and  csme  on  for  hearing  on  the  28th  of 
February.  Both  the  appellant  and  her  husband 
attended  the  hearing,  and  after  it  was  over  the 
appellant  went  to  the  workhouse  at  Aberayron,  and 
her  husband  returned  to  his  own  house. 

The  justices  found  that  the  alleged  separation  on 
the  7th  of  February  was  not  a  bond  fide  separation* 
but  colourable,  and  for  the  purposes  of  the  bastardy 
proceedings,  and  that  the  parties  intended  to  and  did 
cohabit  together.  Without  inquiring  into  the  parent- 
age of  tiie  child,  they  dismissed  the  summons  upon 
the  grouod  that  the  words  **  single  woman "  in  the 
Act  did  not  apply  to  a  married  woman  who  was  living 
with  her  husbemd  at  tide  time  the  information  was  laid 
and  the  summons  applied  for. 

The  Bastardy  Laws  Amendment  Act,  1872,  enacts  m 
follows :  "  Any  sinele  woman  who  may  be  with  child, 
or  may  be  delivered  of  a  bastard  diild  after  the  paaa* 
ing  of  this  Act  may,  either  before  the  birth,  or  at  any 
time  within  twelve  months  from  the  birtii  of  suoh 
child  .  .  .  make  application  to  a  justice  of  the 
peace  for  a  summons  to  oe  served  on  the  man  alleged 
by  her  to  be  the  father  of  the  child    ..." 

S.  T,  Evans,  for  the  appellant. — ^The  justices  were 
wroog  in  dismissing  the  summons  on  the  ground  that 
the  appellant  was  not  a  person  entitied  to  apply  for 
it.  It  was  held  in  Stacey  v.  Lintdl,  27  W.  B.  551,  4 
Q.  B.  D.  291,  Tozer  v.  Lake,  4  C.  P.  D.  322,  28  W.  B. 
Dig.  23,  and  Peatfield  v.  Childs,  63  J.  P.  117,  that  the 
mother  of  an  illegitimate  child  who  afterwards  marries 
is  not  entitied  to  apply  for  a  summons,  even  where 
the  husband  has,  on  learning  of  tiie  existence 
of  her  bastard  child,  turned  her  out  of  doors.  The 
case  of  a  woman  who  commits  adultery  is  different, 
for  a  husband  is  not  bound  to  support  his  wife's 
bastard  child  born  during  wedlock,  whereas  in  the 
case  of  a  woman  having  children  born  before  mar- 
riage the  husband  is  bound,  by  virtue  of  4  &  5  WilL 
4,  c.  76,  s.  77,  to  support  such  children. 

7  &  8  Vict  c.  101,  s.  2,  and  6  Qeo.  4,  c.  31,  s.  1, 
are  in  terms  similar  to  section  3  of  the  Act  of  1872, 
and  in  Bex  v.  Luffe,  8  East  193,  and  Beg.  v.  Collingwood, 
12  Q.  B.  D.  681,  it  was  held  that  a  married  woman 
giviog  birth  to  an  illegitimate  child  could  apply  for 
a  summons.  These  dedsion  s  were  followed  in  Eia  parte 
Cfrimes,  22  L.  J.  M.  C.  153. 

Bryn  Boberts,  for  the  respondent. — The  appeUant 
here  was  found  to  be  living  with  her  husbana.  No 
case  has  gone  so  far  as  to  lay  down  that  a  married 
woman  living  with  her  husband  is  a  single  woman 
within  the  meaning  of  the  Act 

S.  r.  Evans,  in  reply.— In  Bean  v.  Luffe  Lord 
Ellenborough  did  not  advert  to  the  fact  that  the 
woman  was  livins  apart  from  her  husband,  the  sde 
consideration  with  whioh  he  dealt  was  the  Question 
of  the  legitimacy  or  other  «?i«e  of  the  chilcL  The 
presumption  that  a  child  bom  in  wedlock  is  Ifigitimate 
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is  rebuttable:  see  Burnaby  v.  BaiUie,  38  W.  B.  125, 
42  Ch.  D.  282»  and  BowiUe  ▼.  Attorney-General,  36 
W.  B.  79,  12  P.  D.  177. 

Lawbahgb,  J. — ^The  justioes  were  zigbt.  In  none 
of  the  oases  which  have  been  dted  to  us  has  it  been 
held  that  a  married  woman  can  be  zegarded  as  a 
nogle  woman  for  the  purpose  of  the  Bastardy 
Laws  Amendment  Act,  1872,  while  she  is  living  with 
her  husband.  The  words  "single  woman,"  which 
appear  in  the  early  Bastardy  Acts  as  well  as  in  the 
Act  of  1872,  at  first  caused  a  difficulty.  The  courts 
got  over  that  difficulty  by  deciding  that  a  married 
woman  living  apart  from  her  husband  was  a  single 
woman  within  the  meaning  of  this  Act.  But  in^no 
case  had  it  been  held  that  a  married  woman  Hving 
with  her  husband  can  obtain  a  bastardy  summons. 
No  doubt  the  soUdtor  who  advised  the  appellant  to 
separate  from  her  husband  had  read  the  cases  of  Bex 
V.  Luffe  and  Beg.  v.  CoUmgtoood,  but  the  justioes 
having  found  that  the  separation  which  took  place 
was  only  colourable  and  effected  with  a  view  to  the 
bastardy  prooeedings,  the  appellant  must  be  taken  to 
be  a  woman  who  was  Uving  with  her  husband.  The 
appeal  will  therefore  be  dismissed. 

KsmnsDY,  J. — ^This  case  is  one  of  some  difficulty. 
The  question  is  whether  when,  according  to  the 
finding  of  the  justices,  a  woman  is  living  with  her 
husband,  she  can  obtain  a  bastardy  summons  and 
order  against  a  man  other  than  her  husband, 
assmning  that  it  can  be  proved  that  that  man  is 
the  father  of  her  child.  The  section  which  deals 
with  the  matter,  in  terms  relates  to  an  application 
by  a "  single  woman."  Primd  facie  the  appellant, 
being  a  married  woman,  would  not  come  witnin  the 
terms  of  tiie  section.  But  a  number  of  authorities 
have  been  cited  to  us  which  go  to  show  that  the 
woid  "  single  "  may  be  so  far  neglected  as  to  permit 
of  the  successful  application  by  a  woman,  notwith- 
standiDg  her  status  be  that  ox  a  married  woman  in 
the  eye  of  the  law.  But  one  ought  not  to  tamper 
with  the  plain  meaning  of  the  words  of  a  statute 
and  create  exception  after  exception  upon  it.  It  is 
not  for  us  to  criticize  the  decisions  of  the  earlier 
judges.  It  is  true  that  tiiere  have  been  cases  in 
whidi  the  courts  have  held  that  a  married  womMi  was 
entitled  to  a  summons  when  at  the  time  of  her 
application  she  was  living  apurt  from  her  husband. 

to  Bex  V.  Luffe  the  woman  at  the  time  of  the 
application  by  the  poor  law  authorities,  in  rt'spect  of 
the  maintenance  of  her  cbild,  was  a  woman  who  had 
committed  adultery,  and  wai  living  apart  from  her 
husband.  In  Beg,  v.  Collingwood  also  the  order  was 
made  while  the  woman  was  living  apart  from  her 
husband,  and  the  order  provided  ior  the  payment  to 
be  made  till  the  child  should  attain  the  age  of  thirteen 
or  die,  or  the  husband  should  again  live  and  cohabit 
with  his  wife,  or  the  woman  should  marry  again  after 
the  decease  of  her' husband.  In  his  judgment  Lord 
Demnan,  0.  J.,  said  :  *'  The  single  question  is  whether 
a  macried  woman  b<>comiDg  tiie  mother  of  an'ille- 
KitimAte  child  is  within  the  Act  of  7  &  8  Vict  c. 
101,  woich  authorizes  the  justices  to  make  an  order  of 
bastardy.  The  language  of  the  statute  applies  in 
terms  only  t.j  single  women ;  so  did  the  language  of 
statute  6  Geo.  2,  c.  31 ;  yet  Lord  Bllenborough  and  the 
whole  court  in  Bex  v.  Luffe  held  that  an  order 
might  be  made  on  the  putative  father  of  the  bastard 
child  of  a  married  woman,  who  was  to  be  considered 
smgle  under  the  existing  drcumstanoes  and  for  that 
purpose."  The  **  existing  drcumstanoes  *'  meant  that 
•b«  was  a  person  liviug  away  from  her  husband. 

In  Bx  parte  Orimet,  at  the  time  of  the  order,  the 
woman's  husband  was  away.  Then  he  came  back,  and 
the  justices  said,  "  Now  we  will  put  an  end  to  the 


order."  It  was  held  that  they  had  a  discretion  to 
refuse  to  enforce  the  order.  The  justioes,  however, 
took  the  view  that  the  order  itself  was  bad.  In  this 
the  court  held  they  were  wrong.  Lord  Oampbell  said, 
referring  to  Beg,  v.  Collingwood :  *'  I  think  that 
decision  is  quite  right  for  the  reason  given  in  Bex  v. 
Luffe,  that  in  contemplation  of  law  a  married  woman 
living  separate  from  her  husband  may  be  within  the 
meaning  of  the  Act,  which  was  passed  for  the  i>ur- 
pose  of  providing  for  the  support  of  the  child,  which, 
according  to  the  present  argument,  would  otherwise 
be  altogether  unprovided  for."  It  is  said  that  this 
woman  was  single  within  the  meaning  of  the  Act  at 
the  date  of  the  conception,  but  the  section  speaks  of 
the  time  of  the  appHoation  for  the  summon*.  As 
there  is  no  authority  for  saying  that  a  woman  who  is 
living  with  her  husband  at  the  time  of  her  application 
for  a  bastardy  summons  is  a  single  woman  for  the 
purposes  of  the  Act,  we  ought  to  hold  that  the  appel- 
lant is  not  entitied  to  apply  for  a  snnmions  and  not 
further  extend  the  exceptions  contrary  to  the  primd 
facie  meaning  of  the  Act. 

I  feel  the  force  of  the  argument  that  the  child  will 
be  equally  without  support  whether  the  husband^  is 
living  with  the  woman  or  not.  But  that  is  a  question 
for  the  Legislature.  I  am  of  opinion  that  the  decision 
of  the  justices  was  right. 

Appeal  dismissed, 

Solidtor  for  the  appellant,  J,  T,  Lewis,  for  D,  P, 
James,  Aberayron. 

Solidtor  for  the  respondent,  W,  P,  Owen. 


July  20;  Aug.  11, 1900. 


Q.  B.  Div.    I 

(Bigham,  J.)  J 

Btsambhip  Balmobal  Go.  (Limitsd)  v.  Masten.  (a.) 

Insurance  {marineyShip—  Valued  policy— ScUvage  and 

general  average  ooniribution — BecU  value  of  ship — 

Liability  of  underwriters, 

A  ship  was  insured  by  a  policy  for  £83,000,  and  was 
valued  in  the  policy  at  £33,000.  During  the  currency 
of  the  policy  salvage  services  were  rendered  and  general 
average  expenses  were  incurred.  For  the  purpose  of  the 
salvage  award,  and  in  making  up  an  average  staiement, 
t?ie  value  of  the  ship  was  taken  to  be  £40,000. 

Hdd,  that  the  underwriters  on  the  policy  were  only 
liable  to  pay  to  the  owners  38- 40^^  of  the  amount  due 
from  the  ship  for  salvage  and  general  average. 

Action  tried  in  the  Oommeroial  Oonrt  without 
a  jury. 

The  plainti£BB  were  the  owners  of  the  steamship 
Balmoral,  Polides  of  insurance  were  subscribed  by 
the  defendants  and  others,  underwriters  at  Lloyd's, 
insuring  the  Balmoral  for  twelve  months  for  £33,000. 
The  polides  were  expressed  to  be  on  hull  and 
machmery  valued  at  £33,000.  During  the  currency 
of  the  policy  the  Balmoral  recdved  salvage  services, 
in  respect  of  which  a  salvage  award  was  made  in  the 
Admiralty  Ooiurt  against  ship,  frdght  and  cargo. 
Certain  general  average  expenses  were  also  incurred. 
In  the  sfuvage  action  the  value  of  the  ship  was  proved 
to  be  £40,000,  and  the  general  avera^  statement  was 
made  up  on  the  basis  of  £40,000  bemg  the  value  of 
the  ship. 

The  plainti£b  brought  this  action  to  recover  from 
the  underwriters  on  ship  the  whole  of  the  ship's 
proportion  of  the  salvage  and  of  the  general  average 
contribution.    The  defendants  contended  that  as  we 
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ship  was  valued  in  the  policy  at  £33,000,  the  plaintiffs 
were  only  entitled  to  recover  under  the  policy 
thirty-three-fortieths  of  the  amount  dne. 

Evidence  was  given  on  behalf  of  the  defendants 
that  where  a  vessel  was  insured  by  a  valued  policy  for 
a  sum  less  than  the  contributory  value  upon  which 
general  average  was  adjusted  or  less  than  the  amount 
at  which  the  vessel  was  valued  in  a  salvage  action, 
according  to  the  practice  of  English  underwriters  and 
average  adjusters,  underwriters  on  the  policy  were 
only  to  pay  on  the  proportion  of  the  insured  value  to 
the  con&butory  or  salvage  values. 

Leek  {Joseph  Walton,  Q.C,  with  him),  for  the 
plaintiffs. — In  the  case  of  salvage  it  is  not  necessary  to 
fix  a  value  on  the  ship ;  value  is  only  an  element  in 
arriving  at  the  amount  of  the  salvage.  Salvage  is 
recoverable  under  the  policy  as  a  direct  loss  by  perils 
insured  against.  With  regard  to  the  cdaim  for  general 
average,  the  liability  to  contribute  in  general  average 
is  a  loss  of  the  subject-matter  of  the  insurance,  which 
the  underwriter  has  fully  insured.  The  defendants' 
contention  would  leave  the  plaintiffs  uniosured  as  to 
seven-fortieths,  and  it  assumes  the  policy  to  be  an 
insurance  for  £33,000  of  a  ship  worth  £40,000.  But 
as  between  assured  and  underwriter  the  value  in  the 
policy  is  conclusive  :  Dixon  v.  Whitworth,  28  W.  B. 
184,  4  C.  P.  D.  371 ;  North  of  England  Insurance 
Association  v.  Armstrong,  18  W.  B.  620,  L.  B.  5 
Q.  B.  244.  Evidence  as  to  the  practice  or  course  of 
business  amongst  average  adjusters  is  inadmissible. 
If  the  practice  is  not  in  accordance  with  the  law  it  is 
not  binding  on  anyone:  Svendsen  v.  Wallace,  10 
App.  Oas.  404,  33  W.  B.  Dig.  200. 

Pick/ord,  Q.C.,  and  Mackinnon  {Scruiton  with  them), 
for  the  defenduits. — The  plaintiffs,  not  the  defendants, 
are  endeavouring  to  go  oehind  the  valuation  in  the 
policy.  The  defendants  are  only  liable  for  the 
amount  of  salvage  or  general  average  contribution 
which  would  be  payable  in  respect  of  a  vessel  worth 
£33,000.  The  principle  applicaUe — namely,  that  of 
indemnity,  is  the  same  io  both  cases.  It  is  said  that 
salvage  is  in  the  nature  of  a  particular  average  loss. 
ABsuoiing  that  to  be  so,  the  principle  on  which  a 
particular  average  loss  is  settled  supports  the 
defendants'  view,  because  in  the  case  of  a  particular 
average  loss  (except  in  case  of  a  ship  where  on 
account  of  the  fluctuating  value  a  different  method 
prevails  in  practice)  the  principle  is  that  the  assured 
only  recovers  the  proportion  which  the  real  value 
bears  to  the  policy  value:  Leivis  v.  Rucker,  2  Burr. 
1167;  Pitman  v.  Universal  Marine  Insurance  Co., 
30  W.  R  906,  9  Q.  B.  D.  192.  The  decision  in  Dixon 
V.  Whitworth  was  based  on  the  assumption  that 
salvage  comes  within  the  suing  and  labouringdause, 
but  it  was  held  in  Aitchison  v.  Lohre,  28  W.  B.  1, 
4  App.  Cas.  755,  that  that  view  was  erroneous. 
Dixon  V.  Whitworth  is  therefore  not  an  authority  in 
the  plaintiffs'  favour. 

Leek  replied. 

Our  adv,  vuU, 

Aug.  11.— BiGHAM,  J.,  read  the  following  judg- 
ment: In  this  case  the  defendants  underwrote  a 
policy  of  marine  insurance  on  the  plaintiffiB'  ship  for 
£33,000,  the  ship  being  valued  in  the  policy  at  the 
same  sum.  While  the  policy  was  current  a  general 
average  loss  was  sustained  aLd  a  salvage  claim  had 
to  be  paid,  and  thereupon  an  average  stateonent  was 
made  up.  The  real  value  of  the  ship  at  the  time  of  the 
average  statement  was  £40,000,  and  the  rights  of  the 
parties  interested — ^namely,  owners  of  the  ship,  freight 
and  cargo  respectively — ^were  regulated  inter  se  on  that 
footing. 

The   questioD    is  whether   the    defendants   muft 


indemnify  the  plMntiffa  againbt  the  whole  of  the 
average  loss  payable  by  them,  or  only  against 
thirty-three-fortieths  thereof. 

The  first  question  divides  itself  into  two  parts— viz  , 
that  relating  to  the  general  average  loss,  and  that 
relating  to  the  salvage  daim.  As  to  the  general 
average  loss,  the  evidence  satisfies  me  that  the 
practice  in  this  country  is  for  the  underwriter  on  a 
valued  policy  to  pay  only  the  proportion  which  the 
value  in  the  policy  bears  on  the  actual  value  on 
which  the  statement  has  been  made  up.  Applying 
the  rule  of  practice  to  the  present  case,  the  defendants 
will  only  be  liable  to  make  good  to  the  plaintiffi 
thirty-three-fortieths  of  the  general  average 
loss.  The  plaintiffs  say  that  this  rule  is  inconaistent 
with  the  contract  contained  in  the  policy,  because, 
as  between  themselves  and  the  defendants,  the  ship 
is  a  fully  insured  ship.  She  is,  they  say,  by  agrefr- 
ment  valued  at  £33,000,  and  she  is  insured  for  that 
same  sum;  and  being  fully  insured,  they  are  entided 
to  a  full  iodemnity  against  the  general  average  claim. 
But  I  think  it  is  tiie  plaintiffs'  contention  rather  than 
the  defendants'  which  is  inconsistent  with  the  terms 
of  the  policy,  for  the  defendants  have  promised  to  be 
bound  on  the  basis  of  the  ship  being  worth  £33,000, 
whereas  the  plaintiffs  ar4  askiug  them  to  pay  on  the 
footing  of  the  ship  being  worth  £40,000.  The 
pluntiffs  have  not  satisfied  me  that  their  contention 
IS  right.  The  rule  of  practice  to  which  I  have  referred 
has  been  in  force  for  nearly  a  century.  I  am  asked 
to  disregard  it.  If  I  did  so  I  should  unsettle  the 
basis  on  which  existing  policies  for  many  millions  of 
money  have  been  ms^e.  I  am  not  disposed  to  do 
this  unless  I  see  dear  reasons  for  it.  I  see  reasons 
rather  the  other  way,  and  therefore  on  this  part  of 
the  question  I  find  for  the  defendants. 

As  to  the  daim  for  salvage  loss,  the  practice  has 
been  for  more  than  a  centurv  to  treat  suoh  daims 

freoisely  as  daims  for  general  average  are  treated, 
think,  therefore,  the  defendants  succeed  on  this 
part  of  the  case  also. 

Judgment  for  the  defendants. 
Solidtors  for  plaintiffs,  LowUss  &  Go. 
Solicitors  for  defendants,  Waltons,  Johnson,  Bubh,  ds 
WhaUon. 


May  9,  1900. 


Q  B.  Div. 

(Bidley  and  Darling,  JJ.)  j 

Attobney-Gbnkral  v.  Midland  Bailway  Co.  (a.) 

Inland  Bevenue— Stamp  duty—Railivay  company—Con- 
version  of  stock — Increase  of  nominal  share  capital — 
Liability  of  new  stock  to  stamp  duty— Stamp  Ad,  1891 
(64  (fe  55  Vict.  c.  39),  s.  113. 

The  Midland  Railway  Co.,  by  a  special  Act  authorizing 
them  to  do  so,  consolidated  certain  perpetual  rent-cJuirge 
stock  and  perpetual  preferential  stock  so  cts  to  amotwt 
to  an  increased  nominal  value,  and  extinguished  certain 
preference  stock  and  ordinary  stock,  and  in  lieu  thereof 
created  respectively  certain  other  preference  stock  and 
ordinary  stock  of  an  increased  nominal  value. 

Held,  that  such  increase  of  the  nominal  amount  of  the 
share  capital  of  the  company  was  an  **  increctse  of  the 
amount  of  nominal  share  capital "  within  the  meaning  of 
section  113  of  the  Stamp  Act.  1891. 

Bpedal  case  stated  by  consent  pursuant  to  card  6S, 
r.  2.  and  ord.  34,  r.  1. 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister* 
at-Law. 
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High  Gottbt. 


By  feodoii  118  of  the  Stamp  Act,  1891  (54  &  65 
TvaLo  39),  itkproTidedasfoUowi: 
^  **  (1)  Where  by  Tirtue  of  .  .  •  any  Aot  the 
liafauity  of  the  holden  of  shares  in  the  capital  of  any 
corporation  or  oompany  is  limited,  otherwise  than  by 
rtgistration  with  limited  liability,  under  tiie  law  in 
that  behalf,  a  statement  of  the  amount  of  nominal 
share  capital  of  the  corporation  or  company  shall  be 
ddxrered  by  the  oorporation  or  company  to  the  oom- 
miflsioners  (of  Inland  Bevenue)  within  one  month 
after  •  .  •  the  passing  of  tbe  Act,  and  in  case  of 
any  increase  of  the  amount  of  nominal  share  capital 
of  any  oorporation  or  company,  whether  now  existing 
or  to  be  heceafter  formed,  being  authorized  by  any 
.  •  .  Aot,  a  statement  of  the  amouot  of  such 
increase  shsJl  be  deliyered  by  the  corporation  or 
company  to  the  oommissioners  within  tiie  like  period. 

**  (2)  The  statement  shall  be  charged  with  an  ad 
valorem  stamp  duty  of  two  shillings  for  every  one 
hundred  pounds  and  any  fraction  of  one  hundred 
pounds  over  any  multiple  of  one  hundred  pounds  of 
the  amount  of  such  capital  or  increase  of  capital  as 
the  case  may  be,  and  shall  be  duly  stamped  acoord- 
iD^ly  wben  the  same  is  deUvc-red  to  the  said  com- 


*'  (3)  In  case  of  neglect  to  deliver  such  a  statement 
ss  Is  hereby  required  to  be  delivered,  the  corporation 
or  company  shall  be  liable  to  pay  her  Majesty  a  lum 
equal  to  ten  pound  per  centum  upon  the  amount  of 
duty  payable,  and  a  like  penalty  for  every  month 
siter  the  first  month  during  which  the  neglect  shall 
continue." 

By  section  12  of  the  Finance  Aot,  1896  (59  &  60 
Vict,  c  28),  it  is  provided  as  follows : 

« Section  113  of  the  Stamp  Act,  1891,  which 
requires  delivery  of,  and  charges  stamp  duty  on,  a 
statement  of  the  nominal  capital  of  any  corporation 
or  company,  where  such  company  or  corporation  is 
coostitnted,  or  an  increase  of  its  capital  is  authorized 
by  letters  patent  or  by  anv  Act  shiQl  extend  so  as  to 
require  delivery  of,  and  charge  the  like  stamp  duty 
on,  a  statement  of  any  nominal  share  capital  of 
sny  corporation  or  company,  or  of  any  increase  of 
sodi  capital,  where  such  capital  or  increase  is 
authoriaed  by  an  Order  in  Goundl  or  a  certificate  of 
a  Qovemment  department,  or  in  any  other  manner." 

The  defendant  company  was  incorporated  on  the 
10th  day  of  May,  1844,  by  the  Act  7  &  8  Yict.  c.  xviii. 

On  the  6th  of  August,  1897,  the  Midland  BaH- 
way  Act,  1897,  was  passed  upon  the  petition  of  the 
defendant  company.  This  Act  recites  {inter  alia)  as 
follows : 

"  And  whereas  it  is  expedient  that  the  undertaking 
of  the  Kettering,  Thrapston,  and  Huntingdon  Railway 
Go.  should  be  vested  in  the  company  as  provided  by 
this  Act.  And  whereas  it  is  expedient  that  provision 
Bhonld  be  made  as  contained  in  this  Act  for  the  re- 
srraoffement  and  consolidation  of  the  several  classes 
snd  denominations  of  the  shares  and  stocks  in  the 
capital  of  the  company  and  of  their  loans  and  deben- 
ture stocks.  And  whereas  it  is  expedient  that  the  com- 
pany should  be  empowered  to  raise  additionsd  capital 
for  the  purposes  of  the  railways  and  other  works  by 
this  Aot  autnorized  and  for  other  purposes  of  this  Act, 
snd  also  for  the  making  and  enlargement  of  stations, 
sidings,  warehouses,  engine  sheds,  workshops,  coal 
wharves,  depots,  mineral,  goods,  and  otiier  works  and 
conveniencee  for  the  accommodation  of  the  traffic  on 
their  railways,  and  for  completing  the  purchase  of 
lands  and  bnildiogs  for  any  of  the  above-mentioned 
purposes,  and  for  providing  additional  plant  and 
rollmg  stock,  block  and  interlocking  »ignfds,  and  for 
the  general  purposes  of  their  undertwng." 

Section  2  of   the  said  Act  of   1897  incorporates 
{inierdUa)  the  provisions  of  the  Oompanies  Glauses 


Gonsolidation  Act,  1845,  with  respect  to  (1)  the  transfer 
or  transmission  of  shaies,  (2)  the  borrowing  of  money 
by  the  company  on  mortgage  or  bond,  and  (3)  the 
conversion  of  borrowed  money  into  capital ;  and  also 
Part  II.  (relatioe  to  additional  capital)  and  Part  III. 

g elating   to  debenture    stock)    of    tbe   Oompanies 
lauses  Act,  1863,  as  amended  by  subsequent  Acts. 
The  following  is  a  summary  of  the  chaoges  effected 
by  the  Midland  Bailway  Act,  1897  : 

(1)  By  section  57 ;  £342,500  Midland  Bailway  four 
per  cent,  guaranteed  stock  was  authorized  to  be  created 
and  issued  to  the  said  Kettering  Go.  in  substitution 
of  the  then  existing  four  per  cent,  guaranteed  stock  of 
the  said  company,  and  £25,000  Midland  Bailway 
four  per  cent,  preference  stock  was  authorized  to  be 
created  and  issued  to  the  liquidators  of  the  said 
company  in  extinguishment  of  contingent  rent  pay- 
able to  the  said  company. 

(2)  By  section  59:  (a)  £3,899,121  5s.  four  per 
cent,  consolidated  perpetual  rent-charge  stock  was 
authorized  to  be  consolidated  so  as  to  amount  to 
£6,238,594  guaranteed  stock  bearing  interest  at  the 
rate  of  £2  lOs.  per  cent,  per  annum,  an  increase  of 
£2  339  472  15s 

(b)  £150,000  Sheffield  and  Botherham  perpetual 
preferential  stock  was  authorized  to  be  consolidated  so 
as  to  amount  to  £375,000  guaranteed  stock  bearing 
interest  at  tbe  rate  of  £2  lOs.  per  cent,  per  annum,  an 
increase  of  £225,000. 

(c)  £6,337,076  12«.  6d.  four  per  cent,  consolidated 
perpetual  guaranteed  preferential  stock  was  authorized 
to  be  consolidated  so  as  to  amount  to  £10,139,322  12s. 
guaranteed  stock  bearing  interest  at  the  rate  of 
£2  10s.  per  cent,  per  annum,  an  increase  of 
£3,802,245  19s.  6d. 

(8)  By  section  60 ;  £29,048,191  15s.  four  per  cent 
perpetual  preference  sto<^  (being  the  amount  referred 
to  by  the  section)  was  extinguished,  and  in  lieu  thereof 
£46,477,106  16s.  two  and  a-half  per  cent,  perpetual 
preference  stodc  was  created,  an  increase  of 
£17.428.915  Is. 

(4)  By  section  61;  ordinary  stock  (existing  and 
authorized)  to  the  amount  of  £35,434,947  8s.  stock 
(being  the  amount  referred  to  by  the  section)  was 
extinguished,  and  in  lieu  thereof  there  was  created 
£35,434,947  8s.  preferred  converted  ordinary  stock 
entitled  to  a  dividend  at  the  rate  of  £2  10s.  per  cent.  p«r 
annum  and  £35.434,947  8b.  deferred  converted 
ordinary  stock,  an  increase  of  £35,434,947  8s. 

(5)  By  section  70 ;  there  was  authorized  £960,000 
new  stock. 

To  sum  up,  the  total  new  stock  authorized  was — 
by  way  of  wholly  new  stocks— £342,500,  £25,000, 
£960,000;  by  way  of  increase  due  to  '*  con- 
solidation," and  creation  of  new  stock  in  lieu  of 
stock  extinguished,  £2.339.472  158.,  £225.000, 
£3,802.245  19s.  6d.,  £17,428,915  Is.,  £35.434,947  8s. 
Total.  £60,558,081  3s.  6d. 

The  Oommissioners  of  Inland  Bevenue  claimed 
that  duty  was  payable  in  respect  of  or  upon  the  whole 
£60,558,081  3s.  6d. 

The  defendants  delivered  to  the  Gonunissioners  of 
Inland  Bevenue  such  a  statement  as  is  by  section 
113  of  the  Act,  1891,  required  to  be  delivered  with 
reference  to  the  increase  of  nominal  share  capital 
authorized  by  sections  57  and  70  of  the  Aot,  1897— that 
is  to  say  (section  57).  £342,500  Midland  Bsilway  four 
per  cent  guaranteed  stock  and  £25.000  Midland 
Bailway  four  per  cent  preference  stock,  and  (section 
70)  £960,000  Midland  Bailway  four  per  cent,  prefer- 
ence stodc,  and  the  statement  was  stamped  with  ad 
valorem  stamp  dut^  in  respect  of  these  increases  of 
nominal  share  capital  which  amount  to  £1,327,500. 
But  the  defendants  refused  to  deliver  such  a  statement 
with  reference  to  the  inoreaset  due  to  the  leotions  59, 
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60,  and  61  of  the  Act  of  1897,  and  contend  that  they 
were  under  no  liability  or  duty  to  deliver  inch  last- 
mentioned  stateznent. 

On  the  22nd  of  April,  1899,  the  informant  filed  an 
information  claiming  £108,581  10s.,  being  £10  per 
centum  of  the  stamp  duty  of  28.  per  centum  on  the 
total  amoont  of  the  increase  of  nominal  share  capital 
authorized  hy  the  Act  of  1897  as  aforesaid — t.e., 
£6,036  15s.— for  every  month  after  the  6th  day  of 
September,  1897,  elapsed  before  the  commencement 
of  this  suit.  To  this  information  the  defendants 
pleaded  the  general  issue. 

The  questions  for  the  opinion  of  the  court  were : 

(1)  Whethf-r  such  increases  are  to  be  included  in  the 
statement  of  the  amount  of  increase  to  be  delivered 
pursuant  to  the  Stamp  Act,  1891,  and  the  Finance 
Act,  1896,  or  either  of  uiem ;  and 

(2)  Whether  the  defendants  are  liable  to  pay  to  her 
Majesty  the  above  penalties,  or  any  and  which  of 
them. 

Judgment  (with  costs  of  this  suit  and  special  case, 
and  the  determination  thereof)  is  to  be  given — (a)  For 
the  Attorney-General  if  the  court  shall  be  of  opinion 
that  her  Majesty  is  entitled  to  recover  any  penalty, 
and  for  the  amount  of  the  penalties  incurrea  before 
the  commencement  of  this  suit ;  or  (h)  for  the  de- 
fendants if  the  court  should  be  of  opinion  that  her 
Majesty  is  not  entitlecl  to  recover  any  penalty. 

Sir  B.  K  Webster,  A.G.  (DanckwerU,  Q.C.,  and 
8.  A.  T.  Rowlatt  with  him),  for  the  Crown.— The 
defendants  ouffht  to  have  delivered  the  state- 
ment required  by  section  113  of  the  Stamp  Act,  1891, 
and  therefore  the  Orown  is  entitled  to  judgment  for 
the  penalties  claimed.  The  conversion  of  the  various 
stodcs  practically  doubled  tibeir  nominal  value,  and 
this  constitutes  "an  increase  of  the  amount  of 
nominal  share  capital  *'  within  the  meaning  of  such 
section.  The  fact  that  the  shareholders  do  not  get  an 
increased  dividend  is  immaterial.  In  the  case  of 
Attomey-Geneml  v.  Milord  Docks  Co.,  69  L.  T.  Bep. 
453,  the  company,  under  the  authority  of  a  special 
Act,  converted  debenture  into  preference  stock, 
and  this  was  held  to  be  an  increase  of  the 
nominal  share  capital  of  the  company  within  the 
meaning  of  section  17  of  the  Oustoms  and  Inland 
Bevenue  Act,  1889  (52  &  53  Vict.  c.  7),  which  section  is 
repealed  by  the  Stamp  Act  of  1891,  but  is  re-enacted 
in  section  113  thereof. 

Sir  Robert  Beid,  Q,C.  {Asquith^  Q.C.,  and 
Loehnis  with  him),  for  the  defendants.  —  There 
has  been  no  increase  of  "nominal  share  capital" 
here.  In  order  to  come  within  section  113  there 
must  be  a  real  increase  of  the  nominal  capital ; 
it  is  not  sufficient  if  there  be  only  an  increase  of  the 
nominal  amount.  Here  there  has  been  no  actual 
increase  of  the  capital,  but  only  a  re-arrangement. 
Attorney-General  v.  MU/ord  Docks  Go,  is  distinguishable 
from  this  case.  There  the  re-arrangement  was  effected 
in  order  to  make  debenture-holders  shareholders,  and 
therefore  in  that  case  there  was  a  real  increase  in  the 
share  capital. 

Sir  R.  E.  Webster^  A.G.,  replied. 

BiDLEY,  J. — I  think  that  the  judgment  of  the 
court  in  this  case  should  be  given  for  the  Orown. 
The  question  turns  upon  the  phrase .  **  increase  of 
the  amount  of  nominal  share  capital "  in  the  113th 
section  of  the  Stamp  Act  of  1891. 

Now,  it  is  argued  on  behalf  of  the  defendants,  the 
Midland  Bail  way  Co.,  that  there  is  not  here  any 
increase  of  the  capital  within  the  meaning  of  that 
section ;  that  it  should  be  and  is  intended  to  mean  a 
real  increase  in  the  nomin«l  bhare  capital — that  is  to 
say,  that  not  only  in  figures,  but  in  point  of  faot^ 


there  should  be  more  capital— more  money  advanoed 
by  way  of  capital  and  more  actually  eziBtiog  capital 
in  money  thui  there  was  before.  I  do  not  find  that 
the  words  of  the  statute  require  that  interpretatton. 
The  words  are  "  in  case  of  any  increase  of  the  amount 
of  nominal  share  capital."  Now,  the  nominal  ahaze 
capital  means  the  capital  in  shares,  and  the  figure 
value  attached  to  it.  The  increase  of  such  nominal 
share  capital  seems  to  me  to  be  simply  this :  If  inataad 
of  being  £100  it  becomes  £200— not  necesaarily  lliat 
it  means  more,  but  that  if  the  company  extends  the 
capital  and  gives  it  a  greater  nominal  value,  that  is 
an  increase  which  requires  an  additional  statement  of 
the  amount  of  such  increase  to  be  deliveced  by  the 
company.  , 

It  is  argued  that  that  is  not  the  intention  of  the 
Act,  that  the  object  was  that  only  the  actual  and  real 
increase  of  capital  should  be  the  ftubjeot  of  the  stamp 
duty.  It  does  not,  as  I  have  said,  say  so  ia  the  Aot 
of  Parliament.  Why  should  we  limit  the  words  la 
the  way  in  which  it  is  argued  that  they  should  be 
limited  by  Sir  Bobert  Beid.  He  points  to  certain 
seotioDS  of  the  private  Act  of  the  company  in  order  to 
show  the  way  in  whioh  these  words  may  have  been 
used.  I  am  not  able  to  say  that  his  argument  on 
that  point  produces  much  conviction  in  my  mind. 

In  the  preamble  of  the  private  Act  he  refers  to  the 
recital  that  "it  it  expedient  that  provision  should 
be  made  aa  contained  in  this  Act  for  the  re-airraage- 
ment  and  consolidation  of  the  several  dasses  of  sharea,** 
and  argues  that  that  phrase  was  used  by  way  of  dia- 
tinotton  between  what  has  taken  place  wad  the  real 
increase    which  he  argues  is  the  meaning   of    the 
section  in  the  Stamp  Act      I  cannot  acoept  that 
position.     I  think  the  words  '*  re-arrangement  and 
consolidation  **  are  used  as  the  best  general  worda  to 
cover  the  operation  which  was  intended  to  take  plaoe. 
which  might  result  in  an  increase,  or  it  might  possibly 
have  reemted  in  a  decrease.    It  doea  not  follow  that 
the  words  are  used  with  so  great  a  signification  as  he 
would  put  upon  them.     They  are  simply  the  defining 
words  which  may  result  in  the  one  or  the  other. 
Another   part  of   the   Act  referred  to  ia  the  66th 
section,  iu  which  he  argues  that  the  words  "  in  the 
nominal  amount  of  the  preference  or  ordinary  capital 
of  the  compaay  "  are  used  as  distioguished  from  the 
'<  nominal  share  capital,"  and  that   the    '*  nominal 
share  capital "  in  the  Stamp  Aot  is  used  with  a  different 
sigoiftoatioo.    I  am  not  able  myself  to  find  out  the 
difference  between  the  ''nominal  amount  of  ahare 
capital "  and  the  *'  nominal  share  capital.*'    I  think  it 
is  precisely  the  same  thiog— that  is  to  say,  the  quantity 
of  it  is  judged  by  the  amount.     To  say  tbat  the 
"nominal amount  of  share  capital"  is  somethiog  differ- 
ent from  the  "  amount  of  nomioal  share  capital "  seems 
to  me  not  to  be  sufficient  unless  you  show  a  reason  for 
it.    It  is  simply  another  collocation  of  the  words  that 
has,  I  think,  the  same  meaning.    The  fact  is  that  by 
this  change  of  securities,  which  represent  the  oapitol 
of  the  company,  there  does  come  about  an  increase  in 
the  nominal  share  capital.    Whether  it  was  contem- 
plated that  this  particular  operation  would  be  resorted 
to  by  the  railway  companies  when  the  Stamp  Act 
was  passed  it  is  impossible  to  say,  but  it  is  enough 
for  us  to  come  to  the  condusion  that,  prtm^/ac»e,un]e8a 
some  better  reason  is  shown,  this  operation  does  come 
within  the  Stamp  Act,  s.  113,  and  that  therefoie 
the  companies  must  be  prepared  to  pay  the  stamp 
duty  which  ia  consequent  on  the  increase  of  their 
nominal  share  capitaL 

DABLora,  J. — I  am  of  the  same  opinion.  It  aooma 
to  me  that  the  contention  of  Sir  Bobert  Beid  aimply 
comes  to  this,  that  whereas  the  statute  sa^rs  "  in  case 
of  any  inoreaae  of  the   amount  of  naminal    ahasa 
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capital  of  any  corporation  "  then  the  stamp  duty  shall 
become  payable,  he  wants  ns  to  read  '*  in  case  of  any 
real  increase  of  the  amonnt  of  nominal  share  capital," 
and  to  hold  that  what  happened  here  was  only  a 
nomiDal  increase  in  the  amonnt  of  the  share  capital — 
that  is,  he  says  that  tiie  Attorney- General  is  dealing 
with  a  case  in  which  what  has  happened  is  tbat  there 
has  been  a  nominal  increase  in  tiie  amount  of  share 
capital,  and  that  does  not  fall  within  the  statute 
because  it  is  not  an  increase  of  the  nominal  share 
oapital.  But  look  at  the  real  facts.  The  nominal 
share  capital  stood,  let  us  say,  at  £50,000.  The 
result  of  the  re-arrangement  was  that  the  nominal 
share  capital  then  stood  at  £75,000.  That  cannot 
have  happened  without  there  being  an  increase  ol  the 
nominal  share  capitaL 

It  appears  to  me  that  it  has  been  argued  here  as 
though  the  words  ''nonunal  share  oapital"  were  a 
convertible  term  with  the  word  "  assets.''  It  is  quite 
true  the  assets  of  the  company  have  not  been  increased. 
The  amount  which  would  be  divisible  among  the 
Bhareholders  if  the  company  were  wound  up  has  not 
been  increased ;  but  the  nominal  amount  divisible 
tmotig  them  han  been  increased,  and  that  appears  to 
me  to  be  the  nominal  share  capital. 

Judgment /or  the  Crown, 

Solicitor  for  the  Orown,  The  Solicitor  of  Inland 
Beoenue 

Solicitor  for  defendants,  Bedle  d  Co, 
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Q.  B.  Div.  I 

(Wright  and  Phillimore,  JJ.)  J 
In  re  8haw. 
Ex  parte  Qtll  and  Sxjtoliffb.  (a.) 

Bankruficy — Beceiving  order — Befueal  to  make  receiving 
order — ** Sufficient  cause*' — Conduct  of  petitioning 
creditor  antecedent  to  presentation  of  petition — Bank" 
rupteg  Acty  1883  (46  df  47  Viet,  c  52^  s.  7,  sub- 
section 3. 

By  section  7,  sub* section  3,  of  the  Bankruptcy  Act, 
1883,  "If  the  couH  ...  is  satisfied  by  the  debtor  that 
he  is  able  to  pay  his  deibts,  or  that  for  other  sufficient 
cause  no  order  ought  to  be  made,  the  court  may  dismiss 
thepetUion." 

In  July,  1899,  t?ie  debtor  proposed  to  pay  his  creditors 
a  composition  of  lOs.  in  the  pound,  Oill,  one  of  the 
petitioning  creditors,  refused  to  <uxept  the  composition 
unless  the  debtor  gave  him  a  promissory  note  for  the 
balanes  of  his  debt.  The  composition  fell  through,  and 
in  August,  1900,  Gill  and  Sutdiffe  presented  a  Joint 
pfUtion  against  the  debtor. 

Upon  the  hearing  of  the  petition  the  registrar  hdd  thai 
the  cxmdu^  of  Gill  with  reference  to  the  proposed  com' 
position  constituted  **  sufficient  cause  "  why  no  order  ought 
to  be  made,  and  dismissed  the  petition. 

Beld,  on  appeal,  that,  inasmuch  as  it  had  not  been 
•hovm  thai  the  antecedent  conduct  of  OiU  had  any  con- 
nection with  the  petition,  or  tTiat  the  petition  had  been 
used  for  the  purpose  of  extortion  or  obtaining  an  unfair 
advantage,  there  was  no  "  suffi^ent  cause  "  for  dismissing 
the  petition,  and  that  a  receiving  order  must  be  made. 

Appeal  by  petitioning  creditors  from  tbe  dismissal 
of  a  petition  by  the  registrar  of  the  county  court  at 
Oldham. 

The  debtor  Shaw  was  in  business  as  a  merchant 
tailor  at  Oldham. 

(a.1  Beported  by  P.  M.  Fbakoxs,  Esq.,  Barrister- 
at-Law. 


On  the  19th  of  July,  1899,  he  issued  a  circular  con- 
vening a  meeting  of  his  creditors,  which  was  held  on 
the  23rd  of  July,  1899. 

Creditors  to  the  amount  of  about  £2,500  attended 
and  carried  a  resolution  that  the  creditors  should 
accept  in  discharge  of  their  debts  a  composition  of 
lOs.  in  the  £,  payable  by  instalments  at  three,  six,  and 
nine  months  from  the  date  of  the  meeting. 

On  the  24th  of  July  notices  of  this  resolution  were 
sent  to  all  the  creditors. 

On  the  25th  of  July,  Gill,  one  of  the  petitioning 
creditors,  who  had  not  been  present  at  the  meeting, 
called  on  the  debtor  and  verbally  assented  to  the 
resolution. 

On  the  27th  of  July,  Gill  again  called  on  the  debtor 
and  then  stated  that  he  would  not  accept  the  com- 
position unless  the  debtor  would  eive  him  a  promissory 
note  for  the  balance  of  his  debt,  which  the  debtor 
declined  to  do. 

Upon  the  2nd  of  August  Gill  sent  a  letter  to  the 
debtor  referring  to  the  arrangement  proposed  at  the 
interview  of  the  27th    of    July,    and    enclosing   a 

Sromissory  note  of  £21  5s.,  which  he  requested  the 
ebtor  to  sign  and  return,  but  the  debtor  refused  to 
do  so.  The  composition  resolved  npon  at  the  meeting 
of  the  23rd  of  July,  1899,  fell  through  owing  to  the 
opposition  of  Gill  and  certain  other  creditors. 

upon  the  4th  of  August,  1900,  the  debtor  executed 
a  deed  assigniog  the  whole  of  his  property  to  trustees 
for  the  benefit  of  the  generi^  body  of  his  creditors. 

On  the  29th  of  August,  1900,  Gill  and  another  creditor 
named  Sutdiffe,  neither  of  whom  had  assented  to  the 
deed  of  assignment,  presented  a  joint  petition  against 
the  debtor,  setting  up  that  deed  as  an  act  of  banh- 
ruptcy.  Sutdiffe  had  oeen  m  no  way  connected  with 
the  arrangement  proposed  by  GiU  to  the  debtor  in 
Jidy,  1899. 

upon  the  hearing  of  the  petition  the  registrar 
fonnd  on  the  facts  that  the  arrangement  proposed  by 
Gill  to  the  debtor  was  intended  by  Gill  to  be  kept 
secret  from  the  other  creditors,  and  that  Ihe  petition 
had  been  presented  in  consequence  of  the  debtor's 
refusal  to  carry  out  that  arrangement.  He  therefore 
hdd  (rdying  upon  In  re  Otway,  Ex  parte  Otway, 
[1895]  1  Q.  B.  812,  43  W.  B.  Dip.  17),  that  there  was 
safBldent  cause  why  no  receivmg  order  should  be 
made,  and  dismissed  the  petition. 

The  petitioning  creditors  appealed. 

Beed,  Q.C.,  and  Frank  MeUor,  for  tbe  appellants. — 
In  this  ias«  there  was  no  sufficient  cause  for  the 
refusal  of  a  recdving  ord«r.  The  fact  that  all  trie 
creditors  other  than  the  petitioning  creditors  had 
assented  to  the  deed  of  assignment  has  been  dedded 
not  to  be  suffident  cause  for  tbe  refusal  of  a  receiving 
order:  In  re  Dixon,  Ex  parte  Dixon,  32  W.  E  837,  13 
Q.  B.  D.  118 ;  Ex  parte  Oram,  In  re  Watson,  33  W.  lU 
890, 15  Q.  B.  D.  399.  In  this  case  the  proposed  secret 
arrangement  was  long  antecedent  to  the  petition,  was 
never  carried  out,  and  had  nothing  to  do  with  tbe 
petition.  There  is  no  case  deddin^  that  such  drcum- 
stances  as  these  constitute  sufficient  cause  for  the 
dismieial  of  a  petition. 

They  referreid  to  In  re  Atkinson,  Ex  parte  Atkinson, 
9  Morr.  193  ;  In  re  Otway,  Ex  parte  Otway ;  King  v. 
Henderson,  47  W.  E.  157,  [1898]  A.  0.  720 ;  In  re 
Bebro,  48  W.  E.  561,  [1900]  2  Q.  B.  316. 

ScoU  Fox,  Q.C.,  and  J,  J.  Wright,  for  the  respond- 
ent.— Tne  facts  in  tbis  case  amounted  to  extortion 
within  tbe  decision  in  In  re  Otway,  It  th«)  debtor  had 
consented  to  ngn  the  promissory  note  sent  to  him  by 
Gill  no  petition  would  ever  have  been  presented. 
Under  these  circumstanoes  the  registrar  exercised  his 
discretion  rightly  in  dismissing  the  petition. 

Beed,  Q,  C,  was  not  called  upon  to  reply. 


142 


THE  WEEKLY  REPORTER.       [Deo. »,  moo.}      Vol.  xux. 


High  Oottbt. 


In  be  Bhaw.— Edgab  v.  Floiclet. 


PSIYT  €k) WGIL. 


Wbioht,  J.,  after  ezpressing  his  disapproval  of  the 
secret  arrangement  proposed  by  Gill,  continued :  The 
qaestion  we  have  to  decide  here  is  whether  or  not  the 
registrar  rightly  exercised  his  discretion  when  he  held 
that  the  arrangement  proposed  consfitated  sufficient 
cause  for  refusing  to  make  a  receiving  order.  I  think 
he  did  not.  If  it  had  been  shown  to  the  court  that 
the  petition  was  presented  with  the  view  of  forcing 
the  debtor  into  signing  the  promissory  note  that 
would  have  been  "  sufficient  cause'' ;  or  again,  if  it 
had  been  shown  that  after  the  presentation  of  the 
petition  there  had  been  an  attempt  to  make  an 
improper  use  of  it,  it  is  clear  upon  the  authorities 
that  a  receiving  order  ought  to  have  been  refosed.  In 
this  case  nothiog  of  the  sort  has  been  done.  When  the 
petition  was  presented  all  question  of  tiie  compositon, 
with  regard  to  which  the  improper  arrangement 
had  been  proposed  was  long  done  with,  and  it  is  not 
suggested  that  sioce  the  presentation  of  the  petition 
it  has  been  used  for  the  purpose  of  extortion,  or  of 
obtaining  any  unfair  advantage.  The  previous  con- 
duct of  &.e  petitioner  is  not  shown  to  have  been  in 
any  way  connected  with  the  presentation  of  the 
petition,  and  there  are  no  authorities  which 
decide  that  circumstances  like  the  present  con- 
stitute sufficient  cause  for  the  refusal  of  a  re- 
ceiving order.  It  is  immaterial  whether  or  not  the 
petition  was  actuated  by  motives  of  spite  or  revenge 
on  the  part  of  the  petitioning  creditor.  The  cot^ 
will  no  doubt  reject  a  petition  where  the  motive 
which  actuates  it  is  the  desire  to  extort  an  advantage, 
for  that  would  be  an  improper  use  of  the  machinery 
of  the  court,  but  motives  of  spite  or  revenge  are  im- 
material. The  appeal  must  he  allowed,  and  a  receiv- 
ing order  made  as  of  the  date  of  hearing  of  the 
petition. 

Phillimore,  J. — I  accept  the  conclusions  of  fact 
as  found  by  the  learned  registrar,  but  in  my  opinion 
they  do  not  constitute  sufficient  cause  for  his  refusal 
to  make  a  receiving  order.  To  do  so  would  be  to 
place  the  appellant  Gill  in  the  position  of  an  outlaw. 
There  is  no  ground  for  thinking  that  the  object  of  the 
petition  was  to  enable  him  to  succeed  in  the  arrange- 
ment which  he  had  proposed  to  the  debtor. 

Appeal  allowed  ;  receiving  order  made. 

Solicitors  for  the  appellant,  Longhothmn  &  Co,^ 
Halifax. 

Solicitor  for  the  respondent,  <7.  FT.  Piercy,  Hudders- 
field. 


9nbs  (KouncfL 

{From  tJie  Supreme  Court  of  New  South  Wales.) 

May  15,  1900. 
Edqab  v.  Plomley.  (a.) 
Administration — Separate  account— Rights  of  parties — 
Fund  in  court — Claims  against  separate  accounts — 
Lien, 

Wherct  upon  an  administration  order  made  in  presence 
of  all  interested  parties,  and  declaring  their  rights  in  a 
fundf  money  is  paid  to  various  separate  accounts,  then^ 
although  it  is  open  to  the  parties  to  the  suit  to  show  that 
they  have  claims  enforceable  against  a  sqxirate  fund 
which  were  not  known  or  not  existent  when  the  fund  was 
separated,  still,  until  such  step  is  taken,  the  separation 
must  he  considered  cts  showing  that  the  separated  funds 
are  free  from  claims  by  the  other  sharers  in  the  estate. 

(a.)  Eeported  by  C.  H.  Grapton,  Esq.,  Barrister- 
at-Iiaw. 


Bon&  fide  assignees  of  distinct  shares  are  not  Udtie  io 
claims  by  tlie  other  sharers  arising  out  of  matters  stih- 
sequent  to  the  separation  or  latent  at  t?ie  time. 

Appeal  from  the  Supreme  Oourt  of  New  Sootii 
Wales. 

The  facts  are  given  at  length  in  their  loordshipi^ 
judgment. 

Svnnfen  Body,  Q.C.^  and  Terrell,  for  appellant 

Levett,  Q.C.,  and  George  SerreU,  for  respondents. 

The  judgment  of  their  lordships  (Lords  Hobhousk, 
MoBBis,  Dayey,  and  Sir  Riohabd  Cough)  was 
delivered  by 

Lord  HoBHOTTSE. — ^The  question  in  this  suit  arises  is 
the  administration  of  the  estate  of  William  Shepherd, 
in  connection  with  which  other  questions  have  been 
discussed  before  this  board.  That  gentleman,  who 
died  in  the  year  1855,  devised  his  real  estate  to  be 
divided  amongst  his  wife  and  diildren  when  the 
youngest  child  should  attain  the  age  of  twenty-ODe 
years.  Each  child  was  to  take  a  life  interest,  with 
remainder  to  his  or  her  children.  Tlie  testetor  left 
eight  children,  of  whom  one  was  named  James.  The 
youngest  child  attained  twenty-one  in  the  year  1876. 
In  the  year  1879  James  Shepherd  was  appointed  a 
trustee  of  the  will,  and  in  the  year  1882  he  beosme 
sole  trustee. 

Francis  James  Plomley,  the  respondent  in  tibis 
appeal,  purchased  the  interest  of  some  of  the  devisees, 
and  in  August,  1885,  he  instituted  a  suit  a^^ainst 
James  Shepherd  and  all  the  other  benefiaaiies, 
praying  for  a  ssle  of  the  tostetor's  luid  witb  a  view 
to  distribution  of  the  proceeds  according  to  the 
interests  of  the  parties,  to  be  ascertained  by  the 
court.  A  decree  for  ssle  was  made  on  the  3rd  of 
December,  1885.    The  suit  is  numbered  3,840. 

On  the  29th  of  March,  1888,  a  decree  was  made  on 
farther  consideration,  by  which  it  was  ordered  that 
eight  separate  accounts  should  be  opened,  the  fourth 
of  whicn  was  headed  "  The  account  of  James  Shep- 
herd and  his  children."  The  purchase-moneys  of  the 
testetor's  land  were  to  be  paid  to  the  several  aooonnts 
in  certain  specified  proportions.  And  as  to  aooount 
No.  4  it  was  ordered  **  That  all  moneys  whidi  shall  at 
any  time  hereafter  daring  the  life  of  the  defendant 
James  Shepherd  be  carried  over  to  the  credit  of  the 
said  aooount  Number  Four  (4)  in  respect  of  the 
interest  or  income  arising  from  unpaid  pnrohaae- 
moneys  of  the  said  hereditamente,  or  otherwise 
received  or  credited  to  the  said  aooount  in  reepeot 
of  interest  or  income,  and  all  interest  and  income 
that  may  arise  from  the  iavestmente,  if  any,  of 
the  said  moneys,  or  any  part  thereof  respectiTely, 
which  may  from  time  to  tune  be  autiioriMd  by  this 
court,  be  paid  from  time  to  time  as  and  when  the 
same  shall  nave  been  carried  over  or  credited  as  afore- 
said to  the  defendant  James  Shepherd,  or  his  duly 
authorized  attorney  or  attorneys,  until  forthsr 
order.'*  As  regards  some  of  the  aooounte  it  was 
ordered  that  nothing  should  be  paid  out  of  oouzt 
without  notice  to  the  persons  mentioned,  but  no  such 
order  was  made  to  affect  account  No.  4. 

On  the  26th  of  September,  1893,  the  respondent 
and  Anne  Jones,  who  was  one  of  the  testator's 
children,  jointly  instituted  a  suit  asrainst  James 
Shepherd  alone.  This  suit  is  nunmered  6,543. 
The  plaintiffs  steted  that  some  of  the  land  was 
still  unsold,  and  ^they  prayed  for  an  account  of 
rente  and  profits  received  by  James  Shepherd, 
and  so  far  as  necessary  for  administration  of  the 
truste  of  the  will.  The  plaintiffs  did  not  soggcst 
any  breach  of  trust  on  James  Shepherd's  part,  nor  did 
they  apply  for  a  stop  order  against  account  No.  4  in 
suit  3,840.    On  the  nth  of  May,  1894,  a  decree  was 
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made  for  an  aoooant  of  the  rents  and  profits  of  the 
real  estate  of  the  testator  reoeived  by  James  Shepherd. 
*  On  the  24th  of  October,  1895,  James  cihepherd 
assigned  to  the  present  appellant  all  his  interest  in 
the  testator's  estate  for  the  purpose  of  securing  the 
sum  of  £725  and  interest.  The  mortgage  deed  specifies 
James  Shepherd's  interest  under  account  No,  4  in 
suit  3,840  to  the  credit  of  which  there  was  then 
standing  the  sum  of  £5,158  6s.  dd. ;  and  it  gives  to 
the  ap^lant  full  powers  of  application  to  the  court 
for  procuring  payment  to  himself.  It  does  not 
mention  suit  6,542,  but  the  pendency  of  that  suit  was 
known  to  the  appellant. 

On  the  5th  of  August,  1896,  the  Master  in  Equity 
made  a  certificate  under  the  decree  in  suit  6,542  by 
which  he  found  that  certain  moneys  were  due  from 
James  Shepherd  on  the  account  of  the  testator's  real 
estate  to  the  other  sharers  in  that  estate.  This  certi- 
ficate underwent  some  yariations  not  now  material  to 
mention.  By  the  decree  made  on  further  considera- 
tion on  the  12th  of  March,  1897,  the  liability  of 
Jamf  s  Shepherd  was  established,  and  he  was  ordered 
to  pay  into  court  sums  amounting  to  nearly  £2,500, 
snd  flJso  to  pay  certain  costs. 

In  the  meantime,  on  the  31st  of  October,  1896,  the 
respondents  had  filed  a  new  claim  against  James 
Shepherd  and  the  i)resent  appellant  by  way  of 
supplement  to  suit  6,542.  James  Shepherd  had  at 
that  time  been  made  bankrupt,  and  his  assignee,  Mr. 
Lloyd,  was  added  as  a  defendant  to  the  suit  '  The 
respondents  claimed  the  same  benefits  of  suit  3,840 
ss  if  the  appellant  had  been  made  a  dcf endaot  to  it ; 
and  they  claimed  declarations  that  the  sums  due  from 
James  Shepherd  were  charges  on  his  interest  under 
the  will,  and  further  that  they  had  priority  over  the 
appellant's  mortgage. 

The  appellant  does  not  claim  to  enforce  his 
mortgage  against  any  interest  of  James  Shepherd  in 
the  testator's  estate  except  the  fund  stacding  to  the 
credit  of  account  No.  4  in  suit  3,840.  That  is  now 
the  sole  question ;  whether,  in  the  peculiar  position 
in  which  that  fund  was  placed  by  the  decree  of  the 
29th  of  March,  1885,  priority  of  charge  should  be 
given  to  the  mortgagee  of  James  Shepherd,  or  to  the 
beneficiaries  whose  funds  he  has  misapplied. 

The  learned  Chief  Judge  in  Equity  gave  the 
respondents  a  decree  in  accordance  with  the 
prayer  of  their  claim.  He  relied  on  the  general 
principle  that  a  defaulting  trustee  must  make 
good  his  default  before  he  is  entitied  to  take  any 
part  of  the  trust  estate  for  his  own  benefit,  and 
that  his  assignee  cannot  stand  in  any  better 
position.  As  for  the  effect  of  the  decree  carrying 
over  funds  to  No.  4  account,  he  considered  that 
suit  3,840  was  a  mere  partition  suit,  and  that  the 
order  was  nothing  more  than  a  declaration  that,  so 
far  as  that  buit  was  concerned,  the  fund  might  be 
treated  as  the  separate  property  of  the  persons  named 
in  the  heading.  No  question  of  administration,  he 
said,  was  or  could  have  been  raised  in  that  suit. 
There  was  no  res  judicata  between  the  parties,  or  if 
any,  it  was  only  that  James  Shepherd  was  entitied 
to  Ihe  income  of  the  fund  until  further  order.  The 
appellant's  contention  that  he  was  a  bond  fide  pur- 
chaser for  yalue  is,  in  the  opinion  of  the  learned 
Chief  Judge,  displaced  by  the  fact  that  he  had  notice 
of  suit  6,542. 

So  far  as  regards  the  liability  of  James  Shepherd 
and  his  assignee  in  bankruptcy  this  judgment  cannot 
be  and  is  not  impeached.  But  as  regards  the  position 
of  the  appellant  it  raises  a  question  of  some  subtlety 
and  difficulty ;  and  it  appears  to  ther  lordships  to  be 
open  to  the  remarks  wmdi  they  are  about  to  make. 

As  regards  suit  3,840  it  is  hardly  correct  to  call  it  a 
mere  partition  suit  or  to  say  that  no  question  of 


administration  was  or  could  have  been  raised  in  it.  It 
is  a  suit  for  partial  administration  of  the  trusts  of  the 
wilL  It  involved  the  necessity  of  ascertaining  the 
legal  interests  of  the  several  beneficiaries  and  of 
ascertaining  and  distributing  the  sums  to  which  each 
was  entitl^.  It  iJso  had  the  important  effect  of 
turning  the  testator's  specific  gifts  of  land  into 
money,  which  on  the  attainment  by  each  devisee  of 
an  absolute  and  indefeasible  interest  could  and  would 
be  paid  over  if  no  claims  were  put  forward  by  the 
others  interested  in  the  estate  ;  who  again  were  not 
entitied  to  receive  notice  of  application  for  payment. 

If  on  the  proposal  to  carry  over  James  Shepherd's 
share  to  account  No.  4  it  had  been  suggested  that  he 
was  a  debtor  to  the  estate  inquiry  would  certainly 
have  been  directed,  and  care  taken  that  he  should  not 
receive  any  part  of  the  estate  till  his  debt  was  made 
good.  Or  if  it  had  been  pointed  out  that  he  was 
stUl  receiving  trust  funds,  and  might  become  a  debtor 
to  the  estate,  care  might,  and  probably  would,  have 
been  taken  either  to  leave  his  share  to  the  general 
credit  of  the  estate,  or  if  it  were  carried  to  a  separate 
account  to  frame  the  heading  of  tiiat  account  in  such 
a  way  as  to  show  the  claim  which  the  estate  might 
have  against  the  fuhd,  or  in  some  other  way  to 
protect  it  against  a  transfer  by  him. 

But  nothmg  of  this  kind  was  done.  As  the  account 
stands  it  would  lead  anyone  to  suppose  that  in  a  suit 
for  partial  administration  the  fund  had  (to  use  Lord 
Langdale's  language  In  re  Jervoise^  12  Beav.  209) 
been  released  from  the  general  questions  in  the  cause, 
and  marked  as  being  subject  only  to  the  questions 
arising  on  the  particular  matter  referred  to  in  the 
heading  of  the  account.  The  right  of  James  Shepherd 
to  receive  what  was  designed  for  him  by  the  will  was 
one  of  the  general  questions  in  the  cause  arising  under 
the  prayer  for  distribution,  and  not  one  that  arose 
between  himself  and  his  children ;  and  from  that 
question  his  fund  was  released,  though  the  release 
would  not  of  itself  be  a  bar  to  any  subsequent  pro- 
ceedings which  might  be  taken  to  set  aside  or  qualify 
the  order. 

As  regards  the  question  of  notice  on  which  the 
learned  judge  lays  great  stress,  all  that  the  appellant 
knew  was  that  James  Shepherd  was  trustee,  and  had 
been  called  on  for  an  account  in  suit  6,542.  Every 
trustee  is  known  to  be  subject  to  that  liability.  Of 
course  there  was  the  legal  possibility  that  he  might 
be  a  defaulter  and  that  his  creditors  might  take  steps 
to  recall  the  fund  placed  to  his  separate  account  and 
make  it  availabe  to  answer  their  claim.  But 
nothing  of  the  kind  was  suggested  by  the  frame 
of  the  suit,  nor  indeed  could  it  be  done  except  by 
some  proceeding  adapted  to  the  legal  position  created 
by  the  existence  of  account  No.  4.  In  every  case 
an  executor  or  trustee  is  liable  to  account  and  may 
make  default ;  the  remedies  for  which  may  be  worked 
out  against  his  remaining  interest  in  the  testator's 
estate.  But  it  would  be  a  new  thing  to  hold  that 
such  a  possibility  of  itself  disables  an  executor  or 
trustee  during  the  whole  continuance  of  his  executor- 
ship or  trusteeship  from  making  a  good  title  to  a 
hond  fide  purchaser  of  a  separate  portion  of  the  estate 
which  the  testator  has  given  to  hun. 

A  similar  question  arose  in  the  case  of  Price  v.  Prtce, 
35  W.  B.  386.  35  Ch.  D.  297.  There  a  trustee,  having 
committed  a  breach  of  trust,  died.  A  cestui  que  trust 
sued  his  two  executors,  clainunff  payment,  and  after- 
wards by  amended  bill  a  generaladministration  of  the 
defaulter's  estate  if  his  executors  should  not  admit 
assets.  The  plaintiff  registered  his  suit  as  a  lis  pendens 
in  May,  1878.  In  November,  1878,  and  July,  1879, 
one  of  the  executors  created  charges  on  part  of  the 
defaulter's  estate  specifically  devised  to  him.  In  March, 
1880,  the  plaintiff   established  the   liability  of  the 
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ezeouton,  and  obtamed  the  nsnal  creditors'  decree.  Sir 
Edward  Kay  pointed  oat  that  the  suit  was  not  one  to 
administer  a  trust  created  by  will  for  payment  of 
debts,  and  that  the  registration  of  lU  pendens  did  not 
indicate  any  purpose  of  making  liable  that  portion 
of  the  defamtor's  estate  which  had  been  spemfically 
devised  to  and  mortgaged  by  the  executor.  On  that 
▼iew  of  the  case  he  gave  priority  to  tiie  ezeoator's 
mortgagees. 

In  the  case  before  their  lordships  there  was  not 
only  no  indication  prior  to  October,  1895,  of  a  pmpose 
to  enforce  liability  against  the  fond  carried  to 
account  No.  4,  bat  the  proceedings  in  the  two  salts 
when  pat  together  were  sach  as  to  indace  a  belief 
that  the  f  and  appearing  by  the  separate  accoant  to 
be  free  was  really  free  by  not  being  attacked  in 
suit  6,642. 

Their  lordships  are  disposed  to  ap^ree  with  the 
learned  jadge  that  it  may  not  be  qaite  accurate  to 
apply  the  term  res  judicata  to  an  order  of  this  Idnd ; 
because,  though  made  in  a  suit  in  which  one  of  the 
respondents  was  the  plaintiff  and  the  other  a  defen- 
dant, the  particular  question  which  has  now  arisen 
was  neither  decided  nor  raised.  But  that  is  hardly 
more  than  a  verbal  question.  The  important  point 
is  that  the  order  was  made  in  the  presence  of  all 
parties  interested ;  and  its  intention  was  to  treat  this 
fund  as  so  far  separated  from  the  eitate  that  it  could 
be  dealt  with  hy  the  separate  donees  without  notice 
to  the  others.  That  is  a  step  forward  in  the  adminis- 
tration  of  an  estate,  and  it  saves  a  great  deal  of  expense 
and  trouble.  This  fund  could  not  be  actually  paid 
out  because  nobody  had  acquired  an  absolute  and 
indefeasible  interest  in  it ;  for  the  absolute  ioterests 
acquired  by  thla  children  were  liable  to  variation  in 
amount  by  the  birth  of  more  children.  But  the 
object  of  separate  accounts  is  to  relieve  the  subjects 
of  each  account  from  entanglement  with  the  others, 
and  to  make  the  persons  specified  in  each  heading 
the  owners  of  the  fund  carried  to  its  credit,  so  far 
as  is  consistent  with  the  necessity  for  retaining  those 
funds  in  court  The  retention  of  the  fund  is  not 
meant  to  ftrevent  adult  owners  of  interests  in  it  from 
dealing  with  those  interests.  The  division  into 
separate  accounts  is  intended  to  facilitate  such 
dealings.  Of  course  it  is  true  that  so  long  as  any 
fond  remains  in  court,  claims  against  its  owners  can 
practically  be  enforced  against  it  which  could  not 
practically  be  enforced  if  it  were  paid  out.  It  is  open 
to  the  other  parties  to  the  suit  to  show  tbat  they 
have  claims  enforceable  against  a  separate  fund 
which  were  not  known  or  not  existent  when  the  fund 
was  separated,  and  by  proper  proceedings  to  enforce 
them  notwithstanding  the  order  for  seiMtrating  the 
fund.  But  imtil  some  step  is  taken  for  that  purpose  the 
separation  is  commonly  and  righUy  looked  upon  as 
showinff  that  the  separated  funds  are  free  from 
claims  by  the  other  sharers  in  the  estate.  Persons 
honestiy  dealing  with  those  whom  the  court  declares 
to  be  the  owners  of  such  funds  are  justified  in  trust- 
ing to  that  declaration ;  and  their  lordnhips  hold  it 
to  be  unjust  to  subject  them  to  claims  by  the  other 
sharers  arising  out  of  matters  subsequent  to  the 
separation  or  latent  at  the  time. 

They  arej  supported  in  this  opinion  by  a  case 
which  was  decided  by  Ohitty,  J.,  In  re  Eytout 
BarOeU  v.  Charles,  39  W.  E.  136,  45  Oh.  D.  468. 
P.  E.  Eyton,  whose  eitate  was  being  adminis- 
tered in  the  suit  of  In  re  Eyton^  Bartlett  v.  Charles, 
had  bequeathed  money  to  Mrs.  Oharles  and  her 
descendants.  By  the  decree  made  on  further  con- 
sideration in  August,  1886,  a  fond  was  carried  over  to 
an  account  headed  *'  Annuity  of  A.  P.  Oharles  and  her 
issue  "  with  a  direction  to  pay  the  income  to  her  for  her 
life'    She  created  charges  on  her  interest  and  her 


creditors  obtained  stop  orders  in  1886  and  1887.  b 
1889  a  decree  was  made  in  another  suit  charging  &6 
testator  and  Mrs.  Oharles  jointly  with  breaches  d  a 
trust  they  had  undertaken,  and  it  was  ordered  tbat  the 
liability  should  be  made  good  out  of  the  testators 
estate.  A  motion  was  made  by  one  of  the  parties  to 
the  suit  of  BarUett  v.  Charles  to  make  Mrs.  Ohailcs*! 
separate  fund  answerable  in  priority  to  the  inoiuB- 
brances  e£Eected  by  her.  That  application  wu 
rejected  by  Ohitty,  J.,  on  the  grounds  that  the 
matter  was  res  judicata  as  between  the  applicsat 
and  Mrs.  Oharles,  and  that  the  separation  of  flie 
fund  by  the  court  had  given  to  the  incumbranoen  t 
right  to  believe  that  fund  was  dear.  The  learned 
judge  below  has  subjected  this  deoisum  to  a 
very  careful  examination,  and  he  summarizes  Ui 
reasons  for  thinking  it  inapplicable  to  the  questioDi 
before  him  in  the  following  terms :  "  Manifestiy  this 
case  presents  three  serious  points  of  difference  from 
In  re  Eyton.  In  the  first  place  the  charge  sought 
there  to  be  enforced  was  for  an  ordinary  debt  and  not 
for  a  breach  of  trust;  (2)  the  order  carrying  the 
funds  to  a  separate  account  was  made  in  another 
and  entirely  distinct  suit;  and  (3)  there  was  no 
suggestion  of  any  question  of  notice."  As  to  the 
third  ground  of  difference,  their  lordships  have 
already  given  their  views  on  the  point  ox  notioe. 
As  to  the  first  ground,  the  distinction  between  debti 
ariaipg  out  of  breaches  of  trust  and  other  debts  seemi 
to  their  lordships  immaterial  to  tiie  present  qnestioQ. 
In  point  of  fact  the  claim  made  in  In  re  Eyton  did 
arise  out  of  a  breach  of  trust,  and  we  are  not  told  by 
the  report  whether  the  breach  was  or  was  not  con- 
nected with  the  property  left  by  the  testator.  Bnt 
how  can  this  consideration  affect  the  principle  that 
the  action  of  the  court  amounts  to  a  repreeentatioa 
that  as  between  the  parties  to  the  suit  uie  separated 
fund  is  dear  P  If  any  distinction  is  to  be  drawn  be- 
tween the  two  cases  with  reference  to  the  cause  of  fiie 
assignor's  UabiUty  and  to  the  assignee's  knowledge  of 
it,  a  presumption  against  the  existence  of  claims 
connected  with  the  estate  under  administration, 
whether  entire  or  partial,  would  be  stronger  when  a 
separate  account  has  been  established  than  the  pre- 
sumption against  wholly  independent  daims.  And 
the  second  ground  of  difference — ^viz.,  that  the  order 
establishing  the  separate  account  of  Mrs.  Oharles  w»i 
made  in  a  separate  suit  from  that  in  which  her 
liability  was  established,  is  subject  to  preoisdy  the 
same  conriderations.  It  is  true  as  the  learned  judge 
observes  that  Ohitty,  J.'s,  decision  is  not  binding  in 
the  present  suit.  But  it  is  one  founded  on  a  similar 
practice  and  procedure  and  as  ic  appears  to  their 
lordships  to  be  sound  in  principle  and  exaotiy  in 
point,  they  are  glad  to  avail  theme dves  of  it. 

The  dedsion  is  also  rested  on  the  authority  of  many 
cases  dted  to  show  that  a  trustee  who  has  misappro- 
priated trust  funds  must  be  taken  to  have  received 
payment  of  his  share  by  antidpation,  and  that  he  has 
nothing  to  assign  except  the  excess  of  his  share  over 
that  payment.  The  learned  judge  applies  the  ded- 
sions  thus:  "If  these  cases  corroctiy  state  the 
prindple  on  which  the  rule  is  founded,  as  I  have  no 
doubt  that  they  do,  then  it  would  seem  that  the  case 
of  the  assignee  is  not  helped  by  the  fund  having  been 
carried  to  a  separate  account,  nor  is  it  affected  bj 
notice  or  want  of  notice.  The  answer  then  to  this 
case  is :  *  You  bought  the  interest  of  a  man  under  a 
will  of  which  he  was  a  trustee.  True  his  share 
independently  of  any  question  of  administration  was 
fixed  at  so  much,  and  it  was  by  order  of  the  oomt 
placed  in  such  a  position  that  it  could  be  dealt  with 
without  reference  to  the  other  parties  interested  under 
the  will,  but  it  turns  out  that  all  the  time  he  was 
entitied  to  nothing.    He  had  in  fact  overpaid  himsdf 


Vol.  XLIX 

ij«.5.«oi.j        THE   WEEKLY   REPORTER. 

146 

PMVT  COTJIIOII. 

Edoab  v.  Plohlxt.— Ewast  v.  Fbtxs. 

GOXniT  OF  AlTKAL. 

out  of  the  rents  of  the  estate,  and  when  he  affected 
to  give  yon  a  charge,  there  was  in  fact  nothing  on 
which  the  charge  would  operate.'  " 

In  most  of  these  cases,  such  as  MorrU  v.  Livie^ 
1  T.  &  GoU.  Ob.  Gas.  380,  the  liability  enforced  in 
priority  to  assignees  was  against  portions  of  the 
estate  still  in  Dolk.  The  nearest  to  the  present 
case  is  JacuU  ▼,  Bylance,  L  B.  17  Bq,  341,  22 
W.  B  Dig.  251.  In  that  case  a  Mr.  Bikes  was 
eoceoator,  and  was  in  default.  He  had  an  interest  in 
the  estate  which  he  mortoaged.  Another  fand  was 
given  to  his  children,  and  was  carried  over  to  their 
separate  acooonts.  One  child  died,  and  his  interest 
passed  to  Elkes.  It  was  held  that  the  liability  to 
make  the  defaolt  good  extended  to  Elkes*s  derivative 
as  well  as  to  his  original  interest.  But  so  far  is  the 
case  from  deciding  the  present  point  that  the  report 
does  not  even  mention  the  date  of  Bikes's  mortgage, 
whether  before  or  after  the  separation  of  the  fond  or  the 
death  of  the  child,  nor  the  sabject-matter  specnficaily 
assigned  by  it.  The  sole  question  was  whether  the 
general  principle  requiring  trustees  to  make  good 
defaults  before  receiving  their  shares  extended  to 
derivative  interests.  In  none  of  the  cases  was  a 
trustee's  general  liability  to  make  defaults  good 
enforced  against  funds  so  far  administered  as  to 
he  carried  to  a  separate  account  and  specifically 
assigned  for  value  by  a  person  entitled  according  to 
the  terms  of  that  account. 

The  result  is  that  the  decree  cannot  stand  so  far 
ss  it  is  adverse  to  the  appellant.  The  proper  order 
will  be  to  discharge  the  decree  so  far  as  it  declares 
that  the  charges  established  by  the  plaintiffs  against 
James  Shepherd  have  priority  over  the  appellant's 
mortgage,  and  so  far  as  it  awards  an  injunction  against 
the  appellant,  and  so  far  as  it  orders  that  no  part  of  the 
interest  aecruiug  on  account  No.  4  shall  be  paid  to  the 
appellant,  and  so  far  as  it  directs  the  appellant  to 
pay  costs.  Instead  thereof  the  decree  should  declare 
that  the  mortgage  of  the  24th  of  October,  1895,  is  as 
between  the  plaintiffs  and  the  appellant  a  valid 
security,  and  the  first  charge  on  the  interests  of 
James  Shepherd  thereby  assigned;  and  order  that 
the  income  of  the  funds  compnsed  in  account  No.  4 
shall  be  paid  to  the  appellant  until  further  order ;  and 
that  the  plaintiffs  shflJl  pay  him  his  cost  of  suit.  That 
will  leave  standing  all  those  parts  of  the  decree  which 
relate  to  James  Shepherd  and  to  Mary  MacGbvem, 
and  to  the  requisition  of  notice  to  the  plaintiffs  before 
aoy  principal  money  is  paid  out,  and  to  the  questions 
reserved  for  further  consideration. 

Their  lordships  will  humbly  advise  her  Majesty  in 
aooordance  with  this  opinion.  The  respondents  must 
pay  the  costs  of  this  appeal. 

Solicitor  for  the  appellant,  Charles  F,  MarUlli, 

Solicitors  for  the  respondent,  P.  J.  Gordon  &  Son. 


OTourt  oC  Appeal. 


From  Chan.  Div. 

(Bigby,  Yaughan  Williams, 

and  B  mer,  L.JJ.) 


Dec.  11. 


EwABT  V,  Frybr.  (a.) 

Landlord  and  tenant — Lease  to  company  of  puhUc-hotise 
— Condition  for  re-erttry  on  liquidation — Forfeiture — 
Underlessee— Conveyancing  Act,  1881  (44  &  45  Vict, 
c.  41).  $.  H^Conveyancing  Act,  1892  (55  &  56  Vict. 
c.  13),  $.  ^—Waiuer, 

(a.)  Reported  by  S.  E.  Williams,  Esq.,  Barrister- 
at-Law, 


A  voluntary  winding  up  hy  a  solvent  company  for  t?ie 
purpose  of  amalgamating  with  another  company  works  a 
forfeiture  under  a  condition  for  re-entry  on  liquidation. 

On  forfeiture  of  the  head  lease  the  court  has  pouter, 
under  section  4  of  the  Conveyancing  Act,  1892,  in  grant' 
ing  relief  to  an  underlessee,  to  vary  {even  hy  way  of 
increfzse)  tJie  amount  of  rent  reserved  hy  the  underlessee, 
and  will  direct  an  inquiry  for  that  purpose. 

Decision  o/Eekewich,  J.,  48  W.  B.  443,  affirmed. 

This  was  an  appeal '  from  the  decision  of 
Eekewich,  J.  (reported  48  W.  fb.  443). 

The  action  was  brought  by  the  trustees  of  the  will  of 
a  lessor  to  recover  possession  of  a  public-house  under  a 
condition  for  re-entry  in  the  lease.  By  the  lease  in 
question,  made  in  1896,  the  lessor  demised  the  premises 
to  Oombe  &  Co.  (Limited)  for  a  term  of  thirty  years  at 
a  rent  of  £300  a  year,  and  there  was  an  express 
condition  that  if  and  whenever  the  lessees  or  their 
assigns,  being  a  company,  should  enter  into  liquidation, 
whether  compulsory  or  voluntary,  it  should  be  lawful 
for  tiie  lessor,  his  heirs  or  assiffns,  to  re-enter  upon  the 
demised  premises.  By  an  underlease  of  the  same  date 
Oombe  &  Oo.  demised  the  premises  to  the  defendant 
Fryer  for  29f  years  in  consideration  of  a  premium  of 
£8,000,  and  at  a  rent  of  £800  per  annum,  reducible 
to  £300  so  lone  as  he  should  buy  his  beer  from 
Combe  &  Co.  This  the  defendant  Fryer  had  always 
done. 

In  the  year  1899  Combe  &  Co.,  who  were  perfectly 
solvent,  were  volnotarily  wound  up  for  the  purpose  of 
being  amalgamated  with  two  other  large  brewery 
companies  under  the  name  of  Watney,  Combe,  Beid, 
&  Co.  (Limited).  This  amalgamated  company  was 
the  second  defendant  to  the  action. 

Tac  defendant  Fryer  never  paid  the  £8,000 
premium,  und  never  paid  more  than  £300  a  year  rent 
for  the  public-house  of  which  he  was  in  possession, 
and  in  the  event  of  the  plaio tiffs  being  h^ld  entitled 
to  recover  possession  he  claimed  relief  under  section 
4  of  the  Conveyancing  Act,  1892,  and  an  order 
vesting  the  premises  in  him  for  the  remainder  of  the 
term  of  his  underlease.  It  was  admitted  that  in  the 
event  of  forfeiture  he  was  entitled  to  relief,  and 
the  only  question  was  upon  what  terms  it  should  be 
grar.ted. 

Kekewich,  J.,  decided  that  there  was  a  forfeiture, 
and  made  an  order  vesting  the  property  ia  Fryer  on 
conditions  to  be  settled  in  chambers,  and  directed  an 
inquiry  as  to  the  rent  to  be  paid,  having  regard  to 
the  fact  that  the  tie  was  gone. 

From  this  decision  the  company  and  Fryer 
appeal(rd. 

Warmington,  Q,C.,  and  B.  Merivale,  for  Fryer. 

Benshaw,  Q.C.,  and  Davenport,  for  the  company. 

Warrington,  Q.C.,  and  T.  T.  Methold,  for  the 
plaintiff*. 

On  the  first  point,  with  regard  to  forfeiture,  their 
lordships  held  that  they  were  bound  by  the  case  of 
Horsey  Estate  (Limited)  v.  Steiger,  47  W.  B.  [644, 
[1899]  2  Q.  B.  79,  and  affirmed  the  decision  of 
Eekewich,  J.;  the  only  other  question  being  the 
terms  upon  which  relief  should  be  granted  to  the 
defendant  Fryer. 

BiOBY,  L.J.,  said  the  question  was  whether  relief 
ought  to  be  given  to  the  defendant  Fryer  under 
section  4  of  the  Conveyancing  Act,  1892,  on  the 
principle  decided  by  Eekewich,  J.,  or  on  some  other 
priodple.  The  real  dispute  was  whether  the  under- 
lessee  ought  to  derive  any  advantaffe  from  the 
forfeiture.  The  underlessee  covenanted  to  pay  £800 
a  year  rent  which  was  to  be  reduced  to  £300  so  long 
as  he  got  his  beer  from  Combe  &  Co.  The  lease 
granted  to  Combe  &  Co.  had  now  gone  altogether  out 
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of  ezistenoe,  and  there  ooald  no  longer  be  any 
ouestion  as  to  the  beer  being  taken  from  their  brewery. 
Of  oonne,  if  the  anderlessee  oould  get  the  proper^ 
for  £300  a  year  without  the  tie  he  would  to  better 
off  to  the  extent  of  £500  a  year  than  he  would  other- 
wise have  been  under  the  sub-lease  if  he  had  oeased 
to  eet  his  beer  from  Combe  &  do.  He  thought 
KeEewioh,  J.,  was  right  in  saying  that  the  under- 
lessee  ought  not  to  get  that  adyantsge.  The  appeal 
would  therefore  be  dismissed. 

Yauohak  Welliahs,  L.  J.,  agreed.  The  question 
was  as  to  the  conditions  under  which  relief  was  to  be 
granted.  Was  the  defendant  Fryer  entitled  to  come 
here  and  say  he  was  to  have  a  lease  at  £300  a  year  or 
ought  he  to  ]^y  £800  or  some  other  larger  sum  than 
£300.  In  his  judgment  section  4  was  intended  to 
protect  a  vested  interest.  The  object  of  the  Act  was 
to  protect  the  underlessee,  and  enabled  the  court  to 
vest  in  him  not  the  lease,  but  the  property,  but  it  did 
not  entitle  the  court  to  say  to  the  underleesee :  "  We 
think  that  the  property  is  worth  so  mudi  a  year,  and 
we  therefore  grant  you  a  lease  at  that  rent."  He  did 
not  thiok  that  that  was  the  intention  of  the  Legisla- 
ture. The  lessor,  by  virtue  of  the  foHeiture,  had  at 
the  present  moment  vested  in  him  not  only  his  own 
right  as  lessor,  but  also  the  rights  of  the  lessee,  and 
he  might  enforce  those  rights  as  far  as  possible,  but  in 
this  particular  case  the  rights  of  the  lessee  could  not 
be  enforced,  and  therefore  he  thought  an  inquiry 
ouffht  to  be  held  as  to  what  was  a  fair  rent  for  the 
underlessee  to  pay. 

BoMEB,  L.J.,  also  agreed.  In  hb  opinion  the 
operation  of  section  4  ought  not  to  be  cut  down  or 
unduly  hampered  by  giving  a  restricted  meaning 
to  the  language  there  used.  He  thought  it  was 
purposely  framed  in  general  terms  to  give  the  utmost 
discretion  to  the  court  to  do  what  was  just  It  gave 
amplest  powers  to  the  ooturt  in  determining  on  what 
conditions  and  at  what  rent  a  new  lease  uiould  be 
vested  in  the  underlessee.  The  discretion  was  un- 
fettered except  as  to  the  term.  The  section  did  not 
necessarily  contemplate  that  the  terms  of  the  head 
lease  should  be  kept  alive,  although  no  doubt  they 
would  most  probably  be  kept  alive  in  ordinary 
oases.  The  terms  of  the  lease  were  left  to  the 
discretion  of  the  ooturt.  The  Act  does  not  say 
what  the  rent  is  to  be,  but  such  as  the  court 
thinks  fit—that  is,  what  is  just  as  between  the 
parties.  If  the  underlessee  is  placed  in  no  worse 
position  than  before  the  forfeiture  he  cannot  complain. 
In  the  present  case  it  would  not  be  right  to  fix  the 
rent  at  £800,  because  that  would  not  be  fair  to  the 
underlessee,  nor  at  £300,  because  that  would  be 
unfair  to  the  lessor,  for  by  fixing  the  rent  at  that 
amount  the  court  would  be  taking  away  some  of  the 
property  of  the  landlord  and  giving  it  for  no  oon- 
sideration  to  the  underlessee,  who  would  thus  get  a 
pecuniary  advantage  by  the  forfeiture.  The  right 
thing  to  do  was  to  fix  such  a  rent  as,  looking  at  all 
the  circumstances,  would  be  a  fair  and  proper  rent. 
On  tiie  one  hand  regard  should  be  had  to  the  rent  of 
the  underlease,  and  on  the  other  it  shoidd  be  borne  in 
mind  that  the  house  was  no  longer  a  tied  hoiue. 
Kekewich,  J.,  had  exercised  his  discretion  rightly,  and 
the  appeal  failed. 

Appeal  dumisted. 

Solicitors,  BoUon  Jb  Go, ;  Bompas,  Biechoff,  Dodgton, 
Ooxe,  dt  Bompas, 


i  Bigby  J 


Nov.  30. 


From  Ohan.  Div. 
(Lord  Alverstone,  LO.  J.,  and '. 
and  Yaughan  Williams,  L.< 

Watts  v.  Dbisooll.  (a.) 
Partnership — Mortgage  of  share  by  one  partner —Diw^- 
Intion — Right  of  mortgagee  to  an  account — Partnership 
Act,  1890  (63  &  54  Vict.  c.  39),  a.  31. 

A  mortgagee  of  a  share  in  a  partnership  has  a  right  to 
an  account  on  dissolution  in  order  to  ascertain  wIuU  the 
share  of  his  mortgagor  really  is,  even  though  the  partuen 
have  inter  se  determined  the  value  of  the  share. 

Decision  o/Farwell,  J.,  48  W.  B.  521,  affirmed. 

This  was  an  appeal  from  Farwell,  J.  (reported  43 
W.  E.  621). 

The  facts  (more  fully  reported  in  the  court  below) 
were  shortly  these : 

The  defendant  Driscoll  carried  on  a  reiaQ  buanesi. 
It  was  agreed  between  him  and  plaints  that  the 
latter  should  purchase  a  share  of  the  business  for  tiia 
benefit  of  the  plaintiff's  son  W.  8.  Watts,  who  was 
the  other  defendant. 

Articles  of  partnership  dated  the  9th  of  Januaiy, 
1899,  and  made  between  the  defendants  DriacoU  and 
W.  S.  Watts,  were  accordingly  entered  into  whenby 
in  consideration  of  sums  amounting  to  nearly  £2.000 
expressed  to  be  paid  by  the  defendtmt  W.  8.  Watts  to 
the  defendant  Driscoll,  it  was  agreed  that  they  sliould 
become  partners  for  the  term  of  fourteen  years,  de- 
tenninable  as  therein  mentioned  and  subject  to  the 
clauses  and  stipulations  therein  contained. 

The  money  was  found  by  the  pluntiff ,  who  to6k  as 
security  for  the  advance  a  deed  of  assignment  dsA/ed 
the  23rd  of  March,  1899,  from  the  defendant 
W.  8.  Watts  of  his  share  in  the  assets  and  profits  of 
the  partnership  business. 

By  this  deed  the  defendant  W.  S.  Watts  covenanted 
with  his  father  that  he  would  keep  him  informed  as 
to  the  partnership  business  and  give  him  access  to  iiie 
partnership  books,  and  until  the  advance  was  repaid 
would  pay  the  plaintiff  the  weekly  drawings  of  the 
defendant  W.  8.  Watts  less  a  weekly  sum  agreed  oo. 

It  was  held  as  a  fact  that  Driscoll  knew  that  the 
monev  had  been  advanced  by  the  plaintiff  and  had  full 
knowledge  and  notice  of  the  deed  of  assignment. 

Friction  arose  between  the  partners,  and  cm  tiie 
14th  of  August,  1899,  the  defendants  agreed  to  dis- 
solve the  partnership  on  the  terms  that  the  defesidant 
Driscoll  should  buy  from  W.  8.  Watts  his  share  in  tlie 
partnership  business  for  the  sum  of  £600,  and  that 
W.  8.  Watts  should  accept  £40  in  consideratioii  of  his 
share  of  the  profits  made  during  the  partnership. 

This  agreement  was  made  without  the  knovrledge 
or  consent  of  the  plaintiff.  Accounts  had  been  made 
and  approved  by  me  partners  up  to  tiie  30th  of  June, 
and  from  that  date  it  was  agreed  that  the  partneorah^ 
should  be  dissolved. 

The  plaintiff  thereupon  brought  an  action  to  have 
it  dedfffed  that  the  plaintiff  was  entitled  to  a  charge 
on  the  share  of  W.  8.  Watts  and  for  an  account. 

Farwell,  J.,  held  that  the  plaintiff  was  entitled  to  a 
charge  on  the  share  of  W.  8.  watts  as  on  the  30th  of 
June,  and  to  an  account  as  from  that  date. 

From  this  decision  the  defendant  Driscoll  appealed. 

Hughes^  Q.C,  and  F.  P.  Onslow^  for  the  defendant 
Driscoll,  arffaed  that  an  assignee  or  mortgagee  takes 
subject  to  the  equities,  and  that  one  of  such  eqnities 
was  the  right  of  partners  to  fix  inter  se  the  vune  of 
their  shares  in  the  partnership). 

In  addition  to  tne  cases  cited  in  the  oourt  below, 
they  referred  to  Oavandsr  t.  BuUed^  22  W.  R.  177, 
L.  B.  9  Ch.  App.  79,  and  lindley  (6th  ed.),  p.  367. 

(a.)  Beported  by  8.  B.  Williams,  Esq.,  Barrister- 
at- Law. 
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BramufeU  Davis,  Q.C,  and  J,  H.  Boome,  for  the 
plaintifF,  contended  that  the  assignee  was  not  bound 
hy  an  eqriity  outside  the  putnership  deed,  and 
referred  to  Smith  v.  Parkea,  16  Beav.,  115  at  p.  119. 

Lord  Alybbstonb,  L.O. J.,  said  the  only  question 
in  this  case  was  whether  a  bargain  for  the  sale  of  one 
partner's  share  to  the  other  partner  was  binding  upon 
the  mortgagee  of  the  share  assigned.  It  was  found 
by  the  learned  judge  below  that  the  defendant  Dris- 
ooU  knew  that  the  money  was  advanced  by  the 
plaintiff  and  that  he  had  a  charge  upon  the  share 
of  W.  8.  Watts  for  the  amount.  There  was  no  doubt 
also  that  the  defendant  DriscoU  knew  that  the  plain- 
tiff did  not  concur  in  the  bargain.  It  was  said  that 
the  bargain  for  dissolution  was  not  binding  on  the 
plaintiff  as  assignee,  and  his  lordship  agreed  with 
Farwell,  J.,  that  it  was  not  so  binding.  'Sie  (question 
depended  upon  section  31  of  the  Partnership  Act, 
1890.  The  court  was  pressed  to  say  that  that  section 
indudes  any  and  every  bargain  made  between  part- 
ners, whatever  may  be  its  terms,  and  even  though 
they  have  no  reference  to  taking  accounts.  That  was 
going  too  far,  and  would  render  the  latter  part  of  the 
Bootion  nugatory.  The  old  law  was  not  altered  by 
ths  Partnerahip  Act,  1890.  An  assignee  is  bound  by 
accounts  properly  taken,  but  in  this  case  no  account 
was  taken.  A  bargain  behind  the  back  of  the  assignee 
was  not  an  account.  The  court  could  not  assume  that 
£500  was  the  value  of  the  share,  and  an  account  ought 
therefore  to  be  taken.  The  decision  of  Far  well,  J., 
was  righty  and  the  appeal  must  be  dismissed. 

BiQBT,  L.J.,  agreed.  The  first  sub-teotion  of 
Motion  31  defines  the  rights  of  an  assignee  during  the 
oontmuance  of  the  psfftnership;  the  second  sub- 
section provides  that  on  dissolution  the  assignee  shall 
be  entitled  to  receive  the  actual  share  of  the  assign- 
ing partner,  to  be  ascertained  by  taking  an  account  as 
from  the  date  of  the  dissolution.  The  partners 
osnnot,  on  dissolution  of  the  partnership,  alter  their 
rights  inter  se  regardless  of  theu  assignees. 

Yaxtohan  Williams,  L.J.— The  agreement  made 
between  the  partners  with  notice  of  the  charge 
cannot  override  the  rights  of  the  assignee.  An  assignee 
of  a  partner's  share  takes  subject  to  equities  and 
must  M  taken  to  have  notice  of  the  partnership  deed 
and  cannot  repudiate  anything  done  under  it.  But 
what  was  done  with  regard  to  the  sale  in  this  case 
was  not  something  done  under  the  partnership  deed 
and  was  not  an  aooount  taken  in  the  ordinary  course 
of  business.  It  was  not  done  in  the  relation  of 
partners  nor  to  facilitate  the  partnership  business.  It 
wss  a  mere  sale  that  put  an  end  to  the  pcurtnership, 
snd  such  a  transaction  could  not  be  justified  as  one 
entered  into  as  a  partnership  transaction.  Apart 
from  the  Partnership  Act  the  decision  of  the  learned 
judge  below  was  correct,  and  section  31  siooply  affirmed 
the  proposition  that  the  order  was  right. 

Appeal  diemisBed* 

Solicitors,  T.  Durant;  W.  M.  Bond. 


Prom  Q.  B.  Div.  \ 

(A.  L.  Smith,  M.R.,  and     [  Nov.  27. 

Collins  and  Stirling,  L. JJ.)  ) 

Moim  V.  Babnxs.  (a.) 

Mortgage — Fixtures — Dog-gratea  not  attached  to  the 
freehold. 

After  the  execution  of  a  mortgage  of  a  freehold  house 

(a.)  Reported  by  W.  P.  Babby,  Esq.,  Barrister-at- 
Law. 


the  mortgagor  removed  certain  fixed  grates  which  were  in 
the  house,  and  substituted  for  them  dog-grates  which  were 
not  fixed,  hut  rested  hy  their  weight  upon  the  ground* 
The  mortgagor  subsequently  assigned  the  equity  of 
redemption,  together  with  the  furniture  in  the  hZuse^  and 
the  assignee  removed  the  dog-grates  from  the  Jiottse.  The 
mortgagee,  having  foreclosed  the  mortgage,  brought  an 
action  against  an  assignee  to  recover  possession  of  the 
dog-grates,  on  the  ground  that  they  were  fixtures  passing 
with  the  freehold. 

Held,  that  physical  amieooation  to  tJie  freehold  was  not 
necessary  to  make  the  dog-grates  fixtures  as  between 
mortgagor  and  mortgagee  so  as  to  pass  with  the  freehold  ; 
that,  as  the  grates  were  in  fact  placed  in  the  house  in 
substitution  far  the  old  fixed  grates  for  the  purpose  of 
improving  the  house,  they  were  fixtures  passing  with  the 
Jreehold. 

Appeal  from  the  judgment  of  Bigham,  J.,  at  the 
trial  of  the  action  without  a  jury. 

The  action  was  brought  for  the  delivery  up  of 
certain  fixtures  or  for  their  value,  and  for  daniages 
for  their  detention.  The  defendant  in  his  statement 
of  defence  denied  that  the  articles  were  fixtures,  and 
connterclaimed  for  the  delivery  up  of  eleven  dog- 
grates  or  their  value. 

The  cases  is  reported  solely  upon  the  counterclaim. 

On  the  27th  of  August,  1890,  the  owner  in  fee  of  a 
house  at  Windsor  executed  a  mortgage  in  fee  of  the 
house  to  Lady  Boss.  In  1893  Lady  Boss  transferred 
the  mortgage  to  the  defendant.  Subsequentiy,  in 
July,  1893,  Mr.  Grenfell  transferred  the  equity  of 
redemption  to  the  plaintiff,  and  also  sold  to  him  all 
the  furniture,  fittings,  &c.,  in  the  house. 

In  Maroh,  1898,  the  defendant  foreclosed  the  mort- 
gage and  became  owner  in  fee  of  the  house.  After 
the  mortgage  had  been  effected,  and  prior  to  its 
transfer  by  Lady  Boas  to  the  defendant,  the  mortgagor 
footed  extensive  decorative  improvements  in  the 
house,  and  put  up  certain  articles  which  formed  the 
subject  of  the  daun  in  this  action.  Bigham,  J.,  held 
that  these  fittings  were,  on  the  facts,  fixtures  which 
formed  part  of  the  freehold,  and  passed  to  the  mort- 
gagee. The  Court  of  Appeal  affirmed  the  decision  of 
the  learned  judge  with  regard  to  these  articles.  The 
mortgagor  also  removed  eleven  fixed  grates  which  were 
in  the  house,  and  put  in  their  place  eleven  heavy 
dog-grates,  which  were  not  fixed  to  the  premises. 
The  plaintiff,  when  removing  the  furniture  from  the 
house,  took  away  tiiese  eleven  dog-grates.  The 
defendant  connterclaimed  for  the  return  of  the  dog- 
grates  or  their  value. 

Bigham,  J.,  held  that  the  dog-grates,  though  not 
affixed  to  the  freehold,  were  intended  by  the  mort- 
gagor to  be  part  of  the  freehold  in  the  place  of  the 
old  fixed  grates  which  had  been  removed,  and  there- 
fore formed  part  of  the  freehold  passing  to  the  mort- 
gagee. He  accordingly  gave  judgment  for  the  de- 
fendant on  the  counterclaim. 

The  plaintiff  appealed. 

HerbeH  Beed,  Q.C.,  and  Cannot,  for  the  plaintiff, 
contended  that  the  dog-grates,  which  were  not  in  any 
way  affixed  to  the  freehold,  were  not  fixtures,  and  did 
not  pass  with  the  freehold  to  the  mortgasee. 

They  rtierredto  Holland r,  Hodgson,  20  W.  B.  990, 
L.  B.  7  C.  P.  328  ;  D'Eyncourt  v.  Gregory,  15  W.  B.  186, 
L.  B.  3  Eq.  382 ;  Hobson  v.  Gorringe,  45  W.  B.  356, 
[1897],  1  Ch.  182. 

Bufus  Isaacs,  Q.O.,  and  J.  W.  McCarthy,  for  the 
defendant,  were  not  called  upon. 

A.  L.  Smith,  M.B.— The  issues  in  this  case  arise 
between  mortgagor  and  mortgagee,  and  the  question 
we  have  to  £cide  is  the  right  to  the  articles  which 
are  the  subject  of  the  olaun  and  of  the  counter- 
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olaim.  If  the  artioles  were  fixtures  lo  as  to  form 
part  of  the  freehold,  they  passed  to  the  mortgagee. 
[His  lordship  then  de«lt  with  the  articles  whioh 
formed  the  subject  of  the  claim,  and  came  to  the 
coDdudon  that  there  was  ample  evidence  npon  which 
the  learned  judge  was  justified  in  coming  to  the  con- 
clusion that  the  articles  were  affixed  to  the  premises 
by  the  mortgagor  with  the  intention  of  improving 
the  house  as  a  hou»e,  and  were  not  put  there  as  mere 
articles  of  furniture.]  There  remains  the  question 
as  to  the  eleven  dog-grates.  The  mortgagor  removed 
the  old  fixed  grates  which  were  in  the  houte,  and 
substituted  these  dog-grates,  which  were  of  coLsider- 
able  weight,  in  their  place.  Were  they  fixtures  as 
between  mortgagor  and  mortgagee  ?  No  doubt  they 
were  not  fixed  to  the  premises,  and  that  raises  some 
difficulty.  But  when  I  look  at  the  authorities,  and 
particularly  at  the  case  of  Holland  v.  Hodgson,  where 
Blackburn,  J.,  in  delivering  the  judgment  of  the 
Bxobequer  Chamber,  laid  downtiie  principle  apj^oable 
to  thesA  cases,  it  seems  that  phyaicsl  annexation 
to  the  freehold  is  not  necessary.  We  must  have 
regard  to  the  character  of  the  ar  deles  and  the 
mteution  with  whicb  they  were  placed  there.  In  my 
opinion,  looking  at  the  weight  of  these  dog-grates, 
and  at  the  intention  with  which  they  were  placed  in 
the  house — namely,  to  take  the  place  of  the  old  fixed 
ffrates,  there  was  ample  evidence  upon  which  the 
learned  judge  was  entitled  to  come  to  the  conclusion 
that  they  were  fixtures  forming  part  of  the  freehold. 
In  each  case  the  courr.  must  have  regard  to  the  facts 
and  thtt  intention.  The  appeal  mutt  therefore  be 
dismissed. 

OoixiNB,  L.  J.  —  I  am  of  the  same  opinion.  The  case 
affords  a  most  admirable  instance  of  a  question  wbidi  is 
a  mixed  question  of  fact  and  law,  and  tiie  learned  judge 
has  most  accurately  separated  for  himself  the  two 
questions.  The  learned  judge  asked  himself  whether 
the  things  put  in  by  the  mortgagor  were  put  in  for 
a  temporary  purpose  merely,  or  whether  they  were 
put  in  so  as  to  form  part  of  the  house,  to  improve  the 
inheritance — that  is  to  say,  to  make  it  a  batter  house 
than  it  was  ;  or  were  they  merely  put  in  for  a 
temporary  purpose,  to  be  removed  whenever  the 
person  who  put  them  in  thought  fit.  That  is  the 
question,  aud  in  deciding  it  we  are  guided  by  the 
judgment  of  the  Exchequer  Chamber  in  Holland  v. 
Hodgson^  where  Blackburn,  J.,  said  (L.  B.  7  C.  P.,  at 
p.  334] :  *'  There  is  no  doubt  that  the  general  maxim 
of  the  law  is,  that  woat  is  aunexed  to  the  land 
becomes  part  of  the  land ;  but  it  is  very  difficult,  if 
not  iikipossible,  to  say  witii  precision  what  constitutes 
an  annexation  sufficient  for  this  purpose.  It  is  a 
question  which  must  depend  on  the  circumstances  of 
eadi  case,  and  maiuly  on  two  circumstances,  as 
indisating  the  intention — ^viz.,  the  degree  of  annexation 
and  the  object  of  the  annexation.*'  I^e  object  of 
the  annexation  is  a  material  circumstance  to  be 
considered,  and  in  considering  that  question  ooe 
must  have  regard  to  the  position  of  the  person  who 
pat  the  things  there.  This  is  a  case  of  mortgagor 
and  mortgagee,  and  differs  from  the  case  of  landlord 
aud  tenant.  Whether  the  articles  are  put  into  the 
house  before  or  after  the  mortgage,  the  mortgagor 
puts  them  into  a  house  that  is  his  own.  With  the  ex- 
ception of  the  dog-grates  each  of  the  articles  was 
afiGLxed  to  the  house.  That  leads  us  to  inquire  into 
the  object  with  which  they  were  put  there,  and  there 
cau  be  no  doubt  that  the  commanding  object  was  to 
improve  the  house.  There  was  evidence,  therefore, 
which  justified  the  learned  judge  in  coming  to  the 
conclusion  that  they  were  fixtures  and  passed  with 
the  freehold.  With  regard  to  the  dog-grates,  which 
alone  raise  any  difficulty,  it  is  clear  that  there  was  no 


annexation  in  the  ordinary  sense.  But  in  law  then 
can  be  annexation  by  mere  right.  In  Oreqory  ?. 
D'Eyncovrt  it  was  held  that  statues  in  a  hoase  whidi 
merely  rented  on  the  ground  by  their  own  weight, 
formed  part  of  the  house  as  part  of  the  archit«ctiiiil 
design  and  not  mere  oruaments.  I  only  refer 
to  that  case  as  showing  that  an  article  m%j 
be  attached  to  the  freehold,  though  it  is  not  attadied 
by  nails  or  screws.  We  must  therefore  draw  eome 
line,  and  we  must  look  at  the  article  and  see  whether 
it  is  capable  of  annexation.  Obviously  an  ordioaij 
footstool  or  fire-irons  cannot  be  fixtures,  but  a  doc- 
grate  can  be.  A  dog-grate,  therefore,  boing  capable 
of  annexation,  we  must  consider  the  object  with  whioh 
the  mortgagor  put  it  there.  In  the  present  caae  the 
mortgagor  put  in  these  dog-grates  in  the  place  of 
other  grates  which  were  undoubtedly  part  of  the 
freehold,  for  the  purpose  of  improving  the  house  as  i 
house.  I  think,  therefore,  that  the  learned  judge 
was  quite  right. 

SnBiJNG,  L.J. — I  am  of  the  same  ophdon. 
Blackburn,  J.,  laid  it  down  in  HoUand  v.  Hodg¥m 
that  the  question  must  depend  on  the  circumstanoeB 
of  each  case,  and  mainly  on  two  oircumstanoei,  m 
indicating  intention — ^viz.,  the  degree  of  annexation, 
and  the  object  of  the  annexation.  It  is  said  for 
the  plaintiff  that  there  must  be  some  kiad 
of  annexation  to  the  freehold,  and  that  an 
article,  however  weighty,  cannot  be  said  to  be 
annexed  to  the  soil  unless  there  is  some  form  of 
physical  annexation.  That  argument  is  ana wsnd  bj 
Blackburn,  J.,  in  the  case  above-mentioned,  when 
he  says  that  "  when  the  article  in  question  is  no 
farther  attached  to  the  land  than  by  its  own  weight, 
it  is  generally  to  be  considered  a  mere  chattel :  lee 
WilUhear  v.  Oottrdl,  1  E.  &  B.  674,  and  the  cssM 
there  dted.  But  even  in  suca  a  case,  if  the  inteutioa 
is  apparent  to  make  the  articles  part  of  the  lead, 
they  do  become  part  of  the  land :  see  Gregory  ?. 
D'EyncouH." 

It  is  important  to  remember  that  theae  dog-grsfai 
were  placed  in  their  position  after  the  mortgage  sod 
in  substitution  for  the  old  fixed  grates  whioh  wen 
in  tbe  house  at  the  date  of  the  mortgage.  Elsfen 
old  grates  which  were  fixed  were  taken  out,  and  tiie 
dog-gratf  s  were  put  there  instead.  If  they  had  beeo 
removed  without  substitution  it  would  have  been  sa 
act  of  waste  as  between  mortg^or  and  martgsges- 
In  my  opinion,  when  those  fixed  grates  were  removed 
by  the  mortgagor,  the  defendaat,  the  mart^agee, 
might  have  applied  for  an  injunction  to  reatram  tlie 
commission  of  the  act  of  waste  in  removing  thna. 
The  defendant,  however,  made  no  such  applicatioD, 
and  the  mortgagor  was  allowed  to  remove  the  old 
fixed  grates  to  substitute  new  dog- grates  for  them. 
The  object  was  that  the  new  grates  should  take  the 
place  of  the  old  ones  in  every  respect,  and  this  wsi 
done  in  order  to  make  the  house  a  better  hoaea 
Tbe'e  was  therefore  an  annexation  to  the  freehold, 
and  the  object  of  the  annexation  bsing  to  improve 
th<)  houee  as  a  house,  the  dog-grates  were  fixturei 
atid  passed  with  the  freehold  to  the  mortgagee. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff  M.  8,  Ruhimtein. 

Solicitors  for  the  defendant.  Calkin,  Lewis,  d:  Stohtu 
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DOBMSB  (OTHBKWIBB  WABD)  V.  WABD. 


OOTTBT  OF  APPBAIm 


From  Prob.  Div.  &  Adm.  Div.        : 
(Barl  of  Halsbury,  L.O. ,  A.  L.  Smith,  f  Nov.  5. 

M.B.,  and  Yaoghan  Williams,  L.J.) ) 

DoBiaui  (oTHEBwisK  Wabd)  ».  Wabd.  (a.) 

Divorce — Nullity  of  marriage  —  Impotence — Power  to 

vary    settfements  —  Property     settled  —  Matrimonial 

Causes  Act,  1859  (22  <fc  23  Rc^  c.  61),  «.  o—Matri- 

mtmial  Causes  Act,  1878  (41  &  42  Vict.  c.  19),  «.  3. 

The  powers  of  the  court  under  section  5  of  the  Matri- 
mmial  Causes  Act,  1869,  and  section  3  of  the  Act  of 
1878,  can  be  exercised  in  the  case  of  a  decree  of  nullity  of 
marriage  on  the  ground  of  impotence,  and  are  not  con- 
fifkai  to  cases  where  there  are  or  might  have  been  children. 

By  a  marriage  settlement  the  husband,  in  considera- 
ticn  of  the  intended  marriage,  covenanted  with  the 
trustees  that,  if  the  marriage  should  take  place,  he  would, 
during  thejoini  lives  of  himself  and  his  wife,  pay  to  the 
trustees  £200  a  year  ujyon  trust  f&r  his  wife.  Further, 
in  consideration  of  the  intended  marriage,  and  in  exercise 
of  a  power  of  appointment  vested  in  him,  he  appointed  to 
the  trustees  a  term  of  1.000  years  in  certain  heredita- 
ments to  secure  tlie  payment  of  a  rent-cJiarge  to  his  wife,  the 
term  and  the  rent-charge  to  commence  as  from  his  death. 
Further^  in  consideration  of  the  intended  marriage,  and 
in  exercise  of  a  power  of  appointment  vested  in  him,  he 
appointed  to  the  trustees  a  term  of  1,200  years  in  certain 
hereditaments,  to  commence  from  the  solemnization  of  the 
intended  marriage,  ujyon  trust  to  raise  the  sum  of  £20,000 
upon  certain  trusts  for  himself  and  the  issue  of  the 
marriage;  but  no  part  of  the  £20,000  was  to  be  raised 
during  his  lifetime,  except  with  his  consent  in  writing. 
No  such  consent  was  ever  given. 

On  apetitioti  by  the  w%fe  for  a  variation  of  the  settle- 
ment, after  a  decree  of  nullity  of  marriage  on  the  ground 
of  the  impotence  of  the  husband, 

Held,  that  the  court  had  power,  under  section  5  of  the 
Matrimonial  Causes  Act,  1859,  to  deal  with  the  annuity 
o/£200  ;  but  that  it  hud  not  power  to  deal  with  the  term 
of  1,000  years  and  the  rent-charge,  because  the  term  and 
rent-charge  were  not  to  commence  till  the  death  of  the 
husband  ;  neither  had  it  power  to  deal  with  the  sum  of 
£20.000,  because  the  husband  Jiad  not  given  his  consent 
to  the  raising  of  any  part  of  that  sum. 

Appeal  from  the  judgment  of  Barnes,  J.,  on  a 
petition  for  variation  of  a  marriage  settlement  noder 
section  6  of  the  Matrimoniel  Cansee  Aot,  1859 
(reported  48  W.  E.  624,  [1900]  P.  130). 

The  marriage  settlement,  t»e  subject  o!  the 
petition,  was  dated  the  27th  of  M*y,  1885. 

The  parties  were  married  on  the  28ch  of  May,  1886, 
the  wife*  the  present  petitioner,  being  tben  under 
twenty-one  years  of  age. 

On  the  22Qd  of  October.  1895,  the  petitioner 
oommenced  a  suit  in  the  Divorce  Division  claiming  a 
declaration  that  her  marriage  was  null  and  void  on 
the  ground  of  the  impotence  of  her  husbaad,  the 
re»pondent. 

A  decree  nisi  for  nullity  was  pronounced  on  the 
21st  of  December,  1896,  and  tnis  decree  was  made 
absolute  on  the  28th  of  Jane,  1897. 

On  the  12ch  of  June,  1899.  the  petitioner  by  leave 
presented  a  petitton  to  the  court  to  obtain  a  variation 
of  the  marriage  settlement  for  her  beaefit.  The 
pettttoner  was  without  means,  and  the  respondent 
was  a  wealthy  msn. 

By  the  Matrimonial  Caosas  Aot,  1859,  section  6 : 
"The  court,  after  a  fiaal  decree  of  nulii^  of 
marriage  or  dissolution  of  marriage,  may  inquire 
into  tbe  existeace  of  ante-nuptial  or  post-nuptial 
settlements  made  on  the  parties  whose  marriage  is  the 

(a.)  Beported  by  F.  G.  Bxtokeb,  Esq.,  Barrister- 
at-Law. 


subject  of  the  decree,  and  may  make  such  orders  with 
reference  to  the  application  of  the  whole  or  a  portion 
of  the  property  settled  either  for  the  benefit  of  the 
children  of  the  marriage  or  of  their  respective  parents 
as  to  the  court  shall  seem  fit.*' 

By  the  Matrimonial  Causes  Act,  1878,  section  3  : 
'*  The  court  may  ezerdse  the  powers  vested  in  it  by 
the  provisions  of  section  6  of  the  Act  of  the  twenty- 
second  and  twenty-third  years  of  Victoria,  chapter 
sixty-one,  notwithstanding  that  there  are  no  children 
of  the  marriage." 

By  an  indenture  of  sbttlement,  dated  the  8th  of 
December,  1874,  made  between  the  respondent's 
father  (who  died  before  the  date  of  the  marriage 
settlement  of  the  27th  of  May.  1885)  and  tiie  respon- 
dent and  certain  trustees,  the  lands  and  hereditaments 
comprised  in  the  schedules  to  the  marriage  settlement 
of  the  27th  of  May,  1885,  together  with  other  here- 
ditamcDts,  were  limited  (subject,  as  to  part,  to  a 
jointure  rent-charge  of  £1,200  payable  thereout  to 
the  respondent's  mother  during  her  life,  and  to  a 
term  of  500  years  for  securing  the  same)  to  such  uses, 
upon  such  trusts,  and  under  such  powers  as  the 
respondent  should  by  any  deed  or  deeds,  to  be  exe- 
cuted by  him  after  his  father's  death,  or  by  will 
appoint,  and  subject  thereto  to  the  use  of  tiie  respon- 
dent and  his  assigns  for  his  life,  with  remainders  over* 
The  indenture  contained  a  power  for  the  respondent, 
after  his  father's  death,  by  deed  or  will  to  charge  the 
settled  property  wi  h  the  payment  tj  himself  or  any 
other  person  of  any  money  not  exceeding  £8,000. 
This  power  had  not  at  the  time  of  the  marriage 
settlement  been  exercised.  The  indenture  also  con- 
tained a  power  for  toe  respondent  to  appoint  by  deed 
or  will  to  any  woman  whom  he  might  marry,  for  life 
or  for  any  less  period  as  from  the  Say  of  his  death  if 
she  should  survive  him,  any  yearly  rent-oharge  of  any 
amount  payable  after  his  father's  death,  such  rent- 
charge  to  be  charged  upon  and  payable  out  of  all  or 
any  of  the  premises  comprised  m  the  indenture  of 
settlemeut,  and  to  appoint. the  premises  so  charged 
to  any  persoos  for  any  term  of  years  to  S0cnre  the 
same. 

By  the  marriage  settlement  of  the  27th  of  May, 
1885.  the  respondent,  in  consideration  of  the  intended 
marriage,  covenanted  with  the  trustees  thereof,  that, 
if  the  marriage  should  take  place,  he  would,  during 
the  joint  lives  of  himself  and  the  petitioner,  pay  to 
the  trustees  £200  a  year  upon  trust  for  the  petitioner. 
The  respondent  further,  in  consideration  of  the  in- 
tended marriage,  and  in  exercise  of  the  special  power 
vested  in  him  by  the  indenture  of  the  8th  of  December, 
1874,  appointed  to  the  use  of  the  petitioner  and  her 
assigns  during  her  life,  in  case  the  marriage  should 
take  effect  aod  she  shoidd  survive  him,  a  yearly  rent- 
charge  of  £1,300,  BO  long  as  his  mother  should  be 
living,  and  from  and  after  her  death  the  yearly  rent- 
charge  of  £1,600,  the  rent-charges  to  be  charged  upon 
and  issaiqg  out  of  all  the  hereditaments  and  premises 
comprised  in  the  first  schedule  thereto,  subject  to  the 
above-mentioned  jointure  rent-charge  of  £1,200  and 
the  term  of  600  years ;  and  the  respondent,  as  bene- 
ficial o  vner,  in  exercise  of  the  special  power  vested  in 
him  by  the  indenture  of  the  8th  of  December,  1874, 
appointed  the  said  hereditaments  and  premises  unto 
and  to  the  use  of  the  trustees  for  the  term  of  1,000 
years,  to  commence  from  the  death  of  the  respondent, 
to  secure  the  payments  of  the  rent-charges.  Further, 
in  consideration  of  the  intended  marriage  and  in 
exercise  of  the  general  power  of  appointment  vested 
in  him  by  the  settlement  of  the  8th  of  December, 
1874,  the  respondent,  as  beneficial  owner,  appiK>inted 
the  hereditaments  and  premises  comprised  in  the 
second  schedule  to  the  marriage  settlement  to  tbe  use  of 
[  trustees  for  the  term  of  1,200  years,  to  commenoe  from 
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claim.  If  the  artioles  were  flxtores  bo  as  to  form 
part  of  the  freehold,  they  passed  to  the  mortgagee. 
[His  lordship  then  de«lt  with  the  articles  which 
formed  the  subject  of  the  claim,  and  came  to  the 
conclusion  that  there  was  ample  evidence  npon  which 
the  learned  judge  was  justified  in  coming  to  the  con- 
clusion that  the  articles  were  affixed  to  the  premises 
by  the  mortgagor  with  the  intention  of  improving 
the  house  as  a  house,  and  were  not  put  there  as  mere 
articles  of  furniture.]  There  remains  the  question 
as  to  the  eleven  dog-grates.  The  mortgagor  removed 
the  old  fixed  grates  which  were  in  the  home,  and 
substituted  thiBse  dog-grates,  which  were  of  coLsider- 
able  weight,  in  their  place.  Were  they  fixtures  as 
between  mortgagor  and  mortgagee  P  No  doubt  they 
were  not  fixed  to  the  premises,  and  that  raises  some 
difficulty.  But  when  I  look  at  the  authorities,  and 
particularly  at  the  case  of  Holland  v.  Hodgton^  where 
Blackburn,  J.,  in  delivering  the  judgment  of  the 
Bxobequer  Chamber,  laid  down  the  principle  applicable 
to  thesA  cases,  it  seems  that  phyaicsl  annexation 
to  the  freehold  is  not  necessary.  We  must  have 
regard  to  the  character  of  the  articles  and  the 
intention  with  whicb  they  were  placed  ti^ere.  In  my 
opinion,  looking  at  the  weight  of  tiiese  dog-grates, 
and  at  the  intention  with  which  they  were  placed  in 
the  house — namely,  to  take  the  place  of  t^e  old  fixed 
grates,  there  was  ample  evidence  upon  which  the 
learned  judge  was  entitled  to  come  to  the  conclusion 
that  they  were  fixtures  forming  part  of  the  freehold. 
In  each  case  the  courn  must  have  regud  to  the  facts 
and  thtt  intention.  The  appeal  must  therefore  be 
dismissed. 

Collins,  L.  J. — I  am  of  the  same  opinion.  The  case 
affords  a  most  admirable  instaooe  of  a  question  which  is 
a  mixed  question  of  fact  and  law,  and  tiie  learned  j  udge 
has  most  accurately  separated  for  himself  the  two 
questions.  The  learned  judge  asked  himself  whether 
the  things  put  in  by  the  mortgagor  were  put  in  for 
a  temporary  purpose  merely,  or  whether  they  were 
put  in  so  as  to  form  part  of  the  house,  to  improve  the 
inheritance — that  is  to  say,  to  make  it  a  batter  house 
than  it  was  ;  or  were  they  merely  put  in  for  a 
temporary  purpose,  to  be  removed  whenever  the 
person  who  put  them  in  thought  fit.  That  is  the 
question,  and  in  deciding  it  we  are  guided  by  the 
judgment  of  the  Exchequer  Chamber  in  Holland  v. 
Hodgson^  where  Blackburn,  J.,  said  (L.  B.  7  C.  P.,  at 
p.  384] :  *'  There  is  no  doubt  that  the  general  maxim 
of  the  law  is,  that  wo  at  is  annexed  to  the  land 
becomes  part  of  the  land ;  but  it  is  very  difficult,  if 
not  iiapossible,  to  say  with  precision  what  constitutes 
an  annexation  sufficient  for  this  purpose.  It  is  a 
question  which  must  depend  on  the  circumstances  of 
each  case,  and  mainly  on  two  circumstances,  as 
indicating  the  intention — ^viz,,  the  degree  of  annexation 
and  the  object  of  the  annexation.'*  I^e  object  of 
the  annexation  is  a  material  circumstance  to  be 
considered,  and  in  considering  that  question  ooe 
must  have  regard  to  the  position  of  tiie  person  who 
pat  the  things  there.  This  is  a  case  of  mortgagor 
and  mortgagee,  and  differs  from  the  case  of  luidlord 
and  tenant.  Whether  the  articles  are  put  into  the 
house  before  or  after  the  mortgage,  the  mortgagor 
puts  them  into  a  house  that  is  his  own.  With  the  ex- 
ception of  the  dog-grates  each  of  the  articles  was 
affixed  to  the  house.  That  leads  us  to  inquire  into 
the  object  with  which  they  were  put  there,  and  there 
cau  be  no  doabt  that  the  commanding  object  was  to 
improve  the  hoase.  There  was  evidence,  therefore, 
which  justified  the  learned  judge  in  coming  to  the 
conclusion  that  they  were  fixtures  and  passed  with 
the  freehold.  With  regard  to  the  dog-grates,  which 
alone  raise  any  difficulty,  it  is  clear  that  there  was  no 


annexation  in  the  ordinary  sense.  But  in  law  thsce 
can  be  annexation  by  mere  right.  In  Oregory  t. 
D'Eyncowrt  it  was  held  that  statues  in  a  house  which 
merely  rented  on  the  i^rouud  by  their  own  weight, 
formed  part  of  the  house  as  part  of  the  arohitectanl 
design  and  not  mere  ornaments.  I  only  refer 
to  that  case  as  showing  that  an  article  nuy 
be  attached  to  the  freehold,  though  it  is  not  attached 
by  n^Ubs  or  screws.  We  must  therefore  draw  some 
line,  and  we  must  look  at  the  article  and  see  whether 
it  is  capable  of  annexation.  Obviously  an  ordinsiy 
footstool  or  fire-irons  cannot  be  fixtures,  but  a  dog- 
grate  can  be.  A  dog-grate,  therefore,  being  capable 
of  annexation,  we  must  consider  the  object  with  which 
the  mortgagor  put  it  there.  In  the  present  case  the 
mortgagor  put  in  these  dog-grates  in  the  place  of 
other  grates  which  were  undoubtedly  part  of  the 
freehold,  for  the  purpose  of  improving  the  house  as  « 
house.  I  think,  therefore,  that  the  learned  judge 
was  quite  right. 

Stibijng,  L.J. — I  am  of  the  same  opinioiL 
Blackburn,  J.,  laid  it  down  in  Hodarid  ▼.  Hodgwh 
that  the  question  must  depend  on  the  ciroamstanoes 
of  each  case,  and  mainly  on  two  circumatancei,  S8 
indicating  intention — ^viz.,  the  degree  of  annexatun, 
and  the  object  of  the  annexation.  It  is  said  for 
tiie  plaintiff  that  there  must  be  some  kind 
of  annexation  to  the  freehold,  and  that  sn 
article,  however  weighty,  cannot  be  said  to  be 
annexed  to  the  soil  unless  there  is  some  fonn  of 
phyiical  annexation.  Tbat  argument  is  am  wared  by 
Blackburn,  J.,  in  the  case  above-mentioned,  when 
he  says  that  "when  the  article  in  queataon  is  no 
further  attached  to  the  land  than  by  its  own  weighti 
it  is  generally  to  be  considered  a  mere  chattel :  see 
WilUhear  v.  GoUrdl,  1  E.  (&  B.  674,^  and  the  omsi 
there  cited.  But  even  in  sucn  a  case,  if  the  intentioa 
is  apparent  to  make  the  articles  part  of  the  Is&d, 
they  do  become  part  of  the  land:  see  Gregory  v. 
D'Eyncowrt:* 

It  is  important  to  remember  that  theae  dog-gratM 
were  placed  in  their  position  after  the  mortgage  snd 
in  substitution  for  the  old  fixed  grates  wldoh  were 
in  tbe  house  at  the  date  of  the  mortgage.  Elevea 
old  grates  which  were  fixed  were  taken  out,  and  the 
dog-gratf  s  were  put  there  instead.  If  they  bad  been 
removed  without  substitution  it  would  have  been  sa 
act  of  waste  as  between  mortgagor  and  mortgsgee. 
In  my  opinion,  when  those  fixed  grates  were  removed 
by  the  mortgagor,  the  defendaat,  the  mortgagee, 
might  have  applied  for  an  injunction  to  restrain  the 
commission  of  the  act  of  waste  in  removing  them. 
The  defendant,  however,  made  no  such  applicatioD, 
and  the  mortgagor  was  allowed  to  remove  the  old 
fixed  grates  to  substitute  ntsw  dog- grates  for  them. 
The  object  was  that  the  new  grates  should  take  the 
place  of  the  old  ones  in  every  respect,  and  this  wsi 
done  in  order  to  make  the  house  a  better  hoass. 
Tbce  was  therefore  an  annexation  to  the  freehold, 
and  the  object  of  the  annexation  bsing  to  improve 
the  house  as  a  house,  the  dog-grates  were  fixtures 
atid  passed  with  the  freehold  to  the  mortgagee. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff;  3f.  8.  Buhinskin. 

Solicitors  for  the  defendant.  Calkin,  Lewis,  d;  Sioket, 
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garl  of  Halsbury,  L.C. ,  A.  L.  Smith,  (  Nov.  5. 

B,,  and  Vaoghan  Willidms,  L.J.) ) 

DOBICBB  (OTHBBWISB  Ward)  v.  WaBD.   (a.) 

DivcTte—NtUlity  of  marriage  —  Impotence—Power  to 

vary    $eUfement8  —  Property     aettfed  —  Matrimonial 

Causes  Act,  1859  (22  A  23  Fid.  c.  61),  a.  o^Matri- 

monial  Causes  Act,  1878  (41  &  42  Vict.  c.  19),  s.  3. 

The  powers  of  the  court  under  section  5  of  the  Matri- 
mnwUd  Causes  Act,  1859,  and  section  3  of  the  Act  of 
1878,  can  he  exercised  in  the  case  of  a  decree  of  nullity  of 
marriage  on  the  ground  of  impotence,  and  are  not  con- 
fined  to  cases  where  there  are  or  might  have  been  children. 

By  a  marriage  settlement  the  husband,  in  considera- 
Hon  of  the  intended  marriage,  covenanted  with  the 
trustees  that,  if  the  marriage  should  take  place,  he  would, 
during  the  joint  lives  of  himself  and  his  wife,  pay  to  the 
tptstees  £200  a  year  upon  trust  for  his  wife.  Further, 
in  cvnsideration  of  the  intended  marriage,  and  in  exercise 
of  a  power  of  appointment  vested  in  him,  he  appointed  to 
the  trustees  a  term  of  1.000  years  in  certain  heredita- 
ments to  secure  t?^  payment  of  a  rent-charge  to  his  wife,  the 
term  and  the  rent-charge  to  commence  as  from  his  death. 
Further,  in  consideration  of  the  intended  marriage,  and 
in  exercise  of  a  power  of  appointment  vested  in  him,  he 
appointed  to  the  trustees  a  term  of  1,200  years  in  certain 
hereditaments,  to  commence  from  the  solemnization  of  the 
intended  marriage,  upon  trust  to  raise  the  sum  of  £20,000 
upon  certain  trusts  for  himself  and  the  issue  of  the 
marriage;  but  no  part  of  the  £20,000  was  to  be  raised 
during  his  lifetime,  except  vyith  his  consent  in  writing. 
No  such  consent  was  ever  given. 

On  a  petition  by  the  wife  for  a  variation  of  the  settle- 
mint,  after  a  decree  of  nullity  of  marriage  on  the  ground 
of  the  impotence  of  the  husband, 

Held,  that  the  court  had  power,  under  section  5  of  the 
Matrimonial  Causes  Act,  1859,  to  deal  with  the  annuity 
o/£200 ;  but  that  it  had  not  power  to  deal  with  the  term 
of  1,000  years  and  the  rent-charge,  because  the  term  and 
rent-charge  were  not  to  commence  till  the  death  of  the 
husband;  neither  hcui  it  power  to  deal  with  the  sum  of 
£20.000,  because  the  husband  had  not  given  his  consent 
to  the  raising  of  any  part  of  that  sum. 

Appeal  irom  the  judgment  of  Barnes,  J.,  on  a 
petition  for  variation  of  a  marriage  settlement  under 
Motion  5  of  the  Matrimonial  Causes  Aot,  1859 
(reported  48  W.  E.  524,  [1900]  P.  130). 

The  marriage  settlement,  Ve  subject  of  the 
petition,  was  dated  the  27th  of  Maj,  1885. 

The  parties  were  married  on  the  28th  of  May,  1885, 
the  wife,  the  present  petitioner,  being  tben  under 
twsQty-one  years  of  age. 

On  the  22ad  of  October,  1895,  the  petitioner 
oommenoed  a  suit  in  the  Divorce  Diviaion  claiming  a 
declaration  that  her  marriage  was  null  and  void  on 
the  ground  of  the  impotence  of  her  husbaad,  the 
te»pondent. 

A  decree  nisi  for  nullity  was  pronounced  on  the 
2lBt  of  December,  1896.  and  tnis  decree  was  made 
absolute  on  the  28th  of  Jane,  1897. 

On  the  12th  of  June,  1899.  the  petitioner  by  leave 
Reseated  a  petition  to  the  court  to  obtain  a  variation 
of  the  marriage  settlement  for  her  beaeflt.  The 
petitioner  was  without  means,  and  the  respondent 
^nM  a  wealthy  man. 

By  the  Matrimonial  Caosas  Act,  1859,  section  5 : 

'The  court,  after  a  fiaal  decree  of  nulU^  of 
?>«iri»ge  or  dissolution  of  marriage,  may  inquire 
into  the  existence  of  ante-nuptial  or  post-nuptial 
■ettiements  made  on  the  parties  whose  marriage  is  the 

(a.)  Beported  by  F.  G.  BiJCKEB,  Esq.,  Barrister- 
at-Law. 


subject  of  the  decree,  and  may  make  such  orders  with 
reference  to  the  application  of  the  whole  or  a  portion 
of  the  property  settled  either  for  the  benefit  of  the 
children  of  the  marriage  or  of  their  respective  parents 
as  to  the  c^urt  shall  seem  fit." 

By  the  Matrimonial  Causes  Act,  1878,  section  3  : 
''The  court  may  exerdse  the  powers  vested  in  it  by 
the  provisions  of  section  5  of  the  Act  of  the  twenty- 
second  and  twenty-third  years  of  Victoria,  chapter 
sixty-one,  notwithstanding  that  there  are  no  diildren 
of  the  marriage." 

By  an  indenture  of  Sbttlement,  dated  the  8th  of 
December,  1874,  made  between  the  respondent's 
father  (who  died  before  the  date  of  the  marriage 
settlement  of  the  27th  of  May.  1885)  and  the  respon- 
dent and  certain  trusteee,  the  lands  and  hereditaments 
comprised  in  the  schedules  to  the  marriage  settlement 
of  the  27th  of  May,  1885,  together  with  other  here- 
ditaments, were  limited  (subject,  as  to  part,  to  a 
jointure  rent-charge  of  £1,200  payable  thereout  to 
the  respondent's  mother  during  her  life,  and  to  a 
term  of  500  years  for  securing  the  same)  to  such  uses, 
upon  such  trusts,  and  under  such  powers  as  the 
respondent  should  by  any  deed  or  deeds,  to  be  exe- 
cuted by  him  after  his  father'n  death,  or  by  will 
appoint,  and  subject  thereto  to  the  use  of  the  respon- 
dent and  his  ass'gns  fur  his  life,  with  remainders  over. 
The  indenture  contained  a  power  for  the  respondent, 
after  his  father's  death,  by  deed  or  will  to  charge  the 
settled  property  wi  h  the  payment  t  j  himself  or  any 
other  person  of  any  money  not  exceeding  £8,000. 
This  power  had  not  at  the  time  of  the  marriage 
settlement  been  exercised.  The  indenture  also  con- 
tained a  power  for  tne  respondent  to  appoint  by  deed 
or  will  to  any  woman  whom  he  might  marry,  for  life 
or  for  any  less  period  as  from  the  day  of  his  death  if 
she  should  survive  him,  any  yearly  rent-charge  of  any 
amount  payable  aft^r  his  father's  death,  such  rent- 
charge  to  be  charged  upon  and  payable  out  of  all  or 
any  of  the  premises  comprised  in  the  indenture  of 
settlement,  and  to  appoint. the  premises  so  charged 
to  any  persons  for  any  term  of  years  to  secure  the 
same. 

By  the  marriage  settlement  of  the  27th  of  May, 
1885.  the  respondent,  in  consideration  of  the  intended 
marriage,  covenanted  with  the  trustees  tliereo^  that, 
if  the  marriage  should  take  place,  he  would,  during 
the  joint  lives  of  himself  and  the  petitioner,  pay  to 
the  trustees  £200  a  year  upon  trust  lor  the  petitioner. 
The  respondent  further,  in  consideration  of  the  in- 
tended marriage,  and  in  exercise  of  the  special  power 
vested  in  him  by  the  indenture  of  the  8th  of  December, 
1874,  appointed  to  the  use  of  the  petitioner  and  her 
assigns  during  her  life,  in  case  the  marriage  should 
take  effect  and  she  shotdd  survive  him,  a  yearly  rent- 
charge  of  £1,300,  so  long  as  his  mother  should  be 
living,  and  from  and  after  iier  death  the  yearly  rent- 
charge  of  £1,600,  the  rent-charges  to  be  charged  upon 
and  issaiqg  out  of  all  the  hereditaments  and  prenuses 
comprised  in  the  first  schedule  thereto,  subject  to  the 
above-mentioned  jointure  rent-charge  of  £1,200  and 
the  term  of  500  years ;  and  the  respondent,  as  bene- 
ficial o^vner,  in  exercise  of  the  speoi«l  power  vested  in 
him  by  the  indenture  of  the  8th  of  December,  1874, 
appointed  the  said  hereditaments  and  premises  unto 
and  to  the  use  of  the  trustees  for  the  term  of  1,000 
years,  to  commence  from  the  death  of  the  respondent, 
to  secure  the  payments  of  the  rent-charges.  Further, 
in  consideration  of  the  intended  marriage  and  in 
exercise  of  the  general  power  of  appointment  vested 
in  him  by  the  settlement  of  the  8  th  of  December, 
1874,  the  respondent,  as  beneficial  owner,  appi>ointed 
the  hereditaments  and  premises  comprised  in  the 
second  schedule  to  the  marriage  settlement  to  the  use  of 
trustees  for  the  term  of  1 ,200  years,  to  commence  from 
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ditements  and  premimt  be  applied  for  the  benefit 
of  the  petitioner.  It  seems  a  very  extraordinary 
proposition  that,  beoanse  a  charge,  it  may  be  a 
▼ery  sm^U  one,  is  created  on  a  large  real  estate  by  a 
marriage  settlement,  the  whole  estate  can  be  dealt 
with  by  the  oonrt  under  tbe  powers  created  by  the 
sections  aforesaid.  I  agree  with  fitrnes.  J.,  as  to 
this ;  bat  this  is  not  the  argumeot  which  was  urged 
before  ns  by  counsel.  On  the  contrary,  it  was 
expressly  admitted  before  us  that  such  an  argrument 
could  not  be  supported.  What  was  urged  before  ns 
was  that  the  result  of  the  settlement  of  1865  was 
that  Mr.  Ward  no  longer  took  the  rents  and  profits  of 
the  scheduled  estates  and  premises  under  his  original 
title,  the  settlement  of  1874,  but  takes  them  uuder 
the  settlement  of  1885,  and  that  therefore  the  court 
can  make  an  order  for  the  application  of  those  rents 
and  profits.  Now,  the  clause  relied  on  was  the  clause 
relatmg  to  the  1,200  years'  term.  It  could  not  relate 
to  the  1,000  years*  term,  because  that  wai  only  to 
commence  from  the  death  of  Mr.  Ward,  and  the 
surplus  after  paying  the  rent-charge  charged  upon  it 
was  to  go  to  the  person  or  persons  for  the  time  being 
entitled  to  the  reversion  immediately  expectant  on 
the  said  term  to  the  premises  therein  oomprifled — ^that 
is,  the  persons  entitlwl  after  the  de*th  of  Mr.  Ward, 
for  the  term  was  only  to  commence  after  th^s  death. 
But  tbe  1,200  years*  term  was  to  commence  from  the 
solemnization  of  the  said  intended  marriage,  and  it  is 
said  did  commence,  although  it  might  be  voidable. 
Now,  the  trusts  of  that  term  were  to  raise  and  stand 
possessed  of  the  sum  of  £20,000,  which  £20,000  has 
not  been  raised,  because  it  could  only  be  raised  in  the 
lifetime  of  Mr.  Ward  by  his  written  consent,  which 
has  not  been  given.  The  trust  then  goes  on :  "  Pro- 
vided always  that  subject  to  the  trust  hereinbefore 
declared  concerning  eadi  of  the  said  terms  "—i.e.,  the 
trust  in  favour  of  Mr.  Wtfd*B  mother,  who  was  dead 
before  the  declaration  of  nullity — *'  and  to  the  rights 
of  the  trustees  and  trust<e  for  the  time  being  of 
inch  resjpective  terms  to  raise  by  any  of  the  means 
aforesaid,  and  to  pay  or  reimburse  themselves  or 
himself  all  costs,  charges,  and  expenses  in  relation 
to  the  said  several  trusts,  the  rents  and  profits 
of  the  hereditaments  and  premises  comprised  in 
eaoh  of  such  terms  respectively,  or  such  part 
thereof  as  shall  from  time  to  time  remain  uter 
satisfying  the  said  trusts  shall  be  taken  and  received 
by  the  person  or  persons  for  the  time  being  entitled 
to  the  said  premises  in  reversion  immediately  expectant 
on  such  respective  terms.**  Now,  it  is  said  that  the 
term  of  1,200  years  is  still  in  existence,  or,  at  all 
events,  was  in  existence  immediately  before,  and  at 
the  time  of,  the  declaration  of  nulUty,  and  that  the 
dutv  of  the  court  is  to  inquire  into  the  existence  of 
settlements  made  on  the  parties  whose  marriag**  is  the 
subject  of  the  decree.  It  is  said  that  "  in  exintence  " 
means  in  existence  at  the  date  of  the  decree,  and  that, 
although  the  inquiry  is  to  be  made  after  the  decree, 
it  is  to  be  made  as  of  the  date  of  the  decree,  and  that 
the  oourt  having  regard  to  section  5  must  be  taken  in 
making  the  decree  to  have  reserved  to  itself  the  right 
to  deal  with  the  settlement  as  of  that  date.  If  this 
is  right — and  I  am  inclined  to  think  it  is — the  only 
question  would  be  whf-tber  Mr.  Ward  immediately 
before  and  at  the  date  of  the  decree  was  taking  and 
receiving  the  rents  and  profits  of  the  hereditaments 
and  premises  comprised  in  the  term  under,  and  bv 
virtue  of,  the  marriage  settlement  of  1885.  Thia 
point  was  not  dealt  wiui  at  any  length  by  the  counsel 
for  Mr.  Ward,  but  the  aniiwer  as  I  understood  it  was 
two-fold — (1)  the  only  effect  of  these  words  in  the 
•vents  which  have  happened  was  to  except  these  r«'nts 
and  profits  from  the  operation  of  the  settlement  save 
in  so  far  as  thf-y  should  be  required  for  the  purpose 


of  satisfying  the  trusts.  The  proviso  was  likened  to 
the  ordinary  proviso  in  a  marriage  settlement  that  the 
settlor  shall  be  entitled  to  receive  the  rents  and  profits 
unless  aod  until  the  intended  marriage  takes  place ; 
(2)  it  was  said  that  this  proviso  had  at  the  date  of  the 
decree  no  operation  whatever  because  at  that  date 
there  were  no  trasts  whatever  to  be  performed  by  the 
trustees;  Mr.  Ward,  sen.,  was  dead,  and  the  £20.000 
had  not  been  raised,  and,  in  the  absence  of  the  written 
consent  or  death  of  Mr.  Ward,  could  not  be  raised ;  in 
other  words,  that  the  proviso  had  no  appplioation 
excepting  in  the  case  of  surplus  profits  after  satis- 
fying the  trusts,  and  that  there  were  none.  On  the 
wh(Je,  I  think,  notwithstanding  these  answers  made 
on  b^alf  of  the  respondent,  that  Mr.  Ward  at  the 
date  of  the  decree  of  nulli^  was  receiving  the  rents 
and  profits  under  and  by  virtue  of  the  settlement  of 
1885,  and  I  am  justified  in  this  view  because  at  tbe 
date  of  the  settlement  Mr.  Ward  was  not  the  **  owner 
in  fee*'  of  the  estates  mentioned  in  the  seoond 
schedule,  but  only  in  receipt  of  the  rents  and  profits 
under  and  by  virtue  of  the  settlement  of  1874,  and 
had  at  most  only  an  equitable  life  estate.  He  then, 
by  the  settlement  of  1885,  exercises  the  powers  of 
appointment  conferred  upon  him  by  the  settlement 
of  1874,  and  from  that  time  forward  it  seems  to  me 
that  his  right  to  receive  the  rents  and  profits  was 
based  upon  the  settlement  of  1885.  I  think  that  this 
appeal  uiould  be  allowed,  and  that  the  matter  should 
be  sent  back  to  Barnes,  J.,  with  an  intimation  that 
we  think  that  an  order  should  be  made  for  the 
application  for  the  benefit  of  the  appellant  of  so  much 
of  the  £200  and  the  rent  and  profits  as  to  Barnes,  J., 
may  seem  right. 

A.  L.  Smith,  M.B.— The  Lord  Ohancellor  and  I 
agree  in  the  judgment  whidi  has  been  delivered. 

Appeal  aUoioed. 

Solicitors  for  the  petitioner,  WUham,  BobIM,  Jftm- 
ster,  df  WM. 
Solicitors  for  the  respondent,  Few  dt  Oo. 
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Practice^TricU — Venue— Tran$/er—AUomey-QenercU. 

Where  the  Attorney-General^  suing  at  the  relaiitm  of 
a  oorporaiion  with  that  corporation  as  co-plaintiffB,  httd 
brought  an  <iction  in  the  Chancery  Division  of  the  High 
Court  of  Justice,  on  an  application  by  the  defendants  to 
have  the  case  transferred  to  the  Queen*s  Bench  Division^ 

Application  refused^  on  the  ground  that  the  Attorney- 
General  having  exercised  his  discretion  with  regard  to  the 
division  in  which  the  action  should  he  brought,  the  court 
would  not,  unless  extremely  strong  cause  were  shown 
against  it,  overrule  the  discretion  of  the  Attorney-General, 

This  was  an  application  by  the  defendants  in  the 
action  to  have  the  venue  changed. 

The  action  was  brouirht  by  the  Attorney-General 
(at  the  relation  of  the  Mayor,  Aldermen,  and  Bur- 
gesses of  the  Borough  of  SaDdtsrlaod)  and  the  Ma\or, 
Aldermeo,  and  Burgesses  of  tDe  Borough  of  Hund»r- 
land  as  plaintifff,  against  J.  A.  Wilson  &  S  »ni  as 
defendants,  and  atk«d  for  an  injunction  restraining 

(a.)  Beported  by  C.  0.  Hbnslbt,  Esq.,  Barrister- 
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the  defendants  from  oontinatng  ft  pablio  nmaanoe — 
Dftmely,  the  subtidenoe  of  a  highway  in  Sunderland, 
which  the  pkuntiffi  alleged  in  their  claim  was  caused 
by  excavatioDs  made  by  the  defendants  in  premises 
ocoupi«'d  by  them  adjacent  to  the  highway  in  question 
and  by  the  non-maintenance  by  the  deff  ndants  of  a 
Tstainiog  wall,  and  requiring  the  defendants  to  respire 
tiie  surface  of  the  higaway  and  to  re-erect  ttie  wall, 
and  for  damages. 

Tha  writ  to  which  the  fiat  of  the  Attorney-General 
had  been  duly  obtained  was  taken  oat  in  the  High 
Oourt  of  Ju'tioe,  Ghnncery  Division,  and  was  dated 
the  18«h  of  April,  1900. 

On  the  usual  summons  for  directions  coming  before 
the  master,  and  the  defendants  contending  {inter  alia) 
thattheactionshould  hayebeen  brought  in  the  Queen's 
Bench  Division,  and  not  in  the  Ghancery  Division  of 
the  High  Gourt  of  Justice,  he  held  he  had  no  jurisdic- 
tion in  the  matter,  and  the  defmdants  were  given 
time  to  bring  it  before  the  judge.  This  they  did  upon 
the  pending  summons  for  direction*  without  issue  of 
a  sahstantive  application,  but  they  filed  an  affidavit  in 
lupport.  On  the  matter  coming  before  the  judge  in 
chemben,  he  directed  it  to  stand  over  until  the  plead- 
ings were  closed,  and  that  it  should  th^n  be  argued 
in  open  court.  It  appeared  from  the  defendants' 
sffidavit  that  the  application  was  not  merely  for  a 
tnnsfer  to  the  Queen's  Bench  Division,  but  was  really 
for  a  transfer  to  the  Durham  Assizes  for  trial  by  a 
jadge  and  special  jury. 

W,  Benshaw,  Q.C,  and  Edward  Shorti,  for  the 
applicants.— Thia  is  a  local  case  and  could  best  be 
tried  before  a  judge  and  special  jury  at  Durham, 
because  (1)  it  would  be  most  convenient  that  the 
tribunal  should  be  able  to  vif  w  the  locus  in  quo,  and 
(2)  expense  would  be  saved.  Moreover,  there  would  be 
no  delay.  [Kekbwioh,  J.,  referred  U  Baerlein  v.  The 
Chartered  Mereaniile  Bank,  43  W.  E.  692,  [1896]  2 
(%.  488.]  The  practice  is  to  transfer  with  particular 
directions.  It  may  be  objected  that  the  court  will  not 
interfere  with  the  Attorney -General's  direction  in 
seleotiDg  his  tribunal,  but  here  the  corporation  are 
the  real  persons  whose  rights  are  involved  and  the 
Attorney-General  is  merely,  a  part  of  the  machinery  in 
the  action.  If  the  corporation,  in  whom  the  roads 
are  vested,  fail,  the  Attorney -Generi^  must  fail. 
Alone  he  could  not  sue  for  damages  done  to  the  high- 
way. The  oourt  therefore  hag  jurisdiction  to  order  a 
trsnsfer  if  more  convenient,  just  as  in  an  action 
between  private  parties:  AUomey-Oeneral  v.  Magdalen 
College,  Oxford,  6  W.  E.  716,  6  H.  L.  Gas.  189.  As  to 
sny  objection  that  the  Attorney-General's  right  to 
select  his  tribunal  where  suing  on  bebalf  of  the  &o  «vn, 
we  do  not  dispute  tbat  beyond  saying  that  even  there 
there  are  restrictions :  AUamty-OenercU  (for  Prince  of 
Wale%)  V.  Grossman,  14  W.  E.  699,  L.  E.  1  Bx.  381. 
Here,  however,  he  is  not  suing  ex  officio, 

T.  R,  WarriftgUm,  Q.C.,  and  Altxander  Qlm,  for  the 
reipondents  (plaintiffs  in  the  action)  —The  Attorney- 
General,  as  representing  the  Grown,  has  in  his  dis- 
cretion a  prerogative  right  to  select  his  tribunal : 
Chitty  on  Prerogative,  p.  244 :  Goke's  4th  Institute, 
p.  17;  BoUes' BeporU,  p.  Id,  James  I.;  Daniel's 
Chancery  Practice,  p.  64,  Prerogative  of  the  Grown ; 
AUonuy-Otneral  v.  Lord  Churchill^  8  M.  &  W. 
171.  The  Judicature  Act  has  not  altered  that: 
Annual  Practice,  1901,  p.  33,  note  to  order  429; 
AUomey-QenenU  v.  Constable,  27  W.  E.  661,  4  Ex. 
Biv.  172.  Thereis  no  distinction  between  his  suing 
o^offido,  and,  as  m  this  instance,  at  the  relation  of 
the  corporation.  He  might  alone  have  brought  an 
action  against  the  defendants  for  obstructing  the 
Qaeen's  highway  :  Attorney- General  v.  Cockermouth 
Local  Board,  22  W.  B,    617,    L.  R.  18    Bq.    172. 


? 


They  also  cited  AttomM/'General  v.  Barker,  4  MyL 
b  G.  262 ;  Attomey-Oen^ral  v.  Hallett,  16  M.  & 
W.  97.]  Oar  second  point  is  that  a  transfer  would 
not  be  convenient.  A  view  of  the  locus  in  quo  would  not 
assist  the  court,  and  an  important  qoettion  of  law 
would  havoto  be  reserved  for  hearing  in  London. 

TT.  Renshaw,  Q.C,  replied. 

Kekewigh,  J.— This     has    been    an   interesting 
discussion  on  various  poin's  of  pr.joedure.    I  propose 
to  give  a  definite  opinion  on  one  point  only.    It 
would   not,   however,  under  the  droumstanoes,    be 
satisfactory  to  deal  only  witd  that  point,  atid  I  shiJl 
therefore  consider,  without  expressing  any  concluded 
opinion  thereon,  other  points  which  are  not  perhaps 
strictly  pertinent.    In  the  first  place  no  one  could 
dispute  tnat  this  is  an  act!  n  winch  might  be  com- 
meoced  with  equal  propriety  either  in  this  division  or 
in  the  Queen's  Bench  Divisi  n.    It  is  not  an  action 
which  Imust  necessarily  from  its  nature  be  assigned 
either  to  the  one  or  the  other  division.    Were  it  en 
action  brought  by  private  plaiutiflEs,  their  solicitors 
and  counsel  might  bring  it  m  either  division,  and  if 
they,  after  due  consideration,  decided  to  bring  it  here 
I  ahould  have  to  treat  tbat  deinsion  vrith  great  oon- 
sid^'ration,  although,  on  the  other  hand,  I  must  not 
attach  too  much  wc-ight  to  it,  bearing  in  mind  the 
convenience  of  the  defendant  as  well  at  that  of  the 
plaintifEs.    Now,  in  the  case  of  ordinary  parties,  I  am 
bound  bythecaseof  Baerlein  v.  The  Chartered  MercantiU 
Bank  to  say  that  if  more  convenient  I  ought  to  transfer 
the  cas«  to  the  Queen's  Bench  Division.    If  I  were  to 
decide  to  transfer  it  oik  that  ground  I  should  transfer  it 
generally  to  the  Queen's  Beuch  Division,  and  leave  it 
to  the  control  of  that  division  to  decide  how  and 
where  it  should   be  tried,  although   it    appears  a 
practice  has   grown  up  of  transferring  cases   with 
particular   directions   in   this  respect.      My  strong 
opinion  is  that  the  right  course,  where  a  transfer  has 
to  be  made,  is  to  transfer  the  case  gf'nerally,  leaving 
it  to  the  judge  who  has  the  control  of  the  case  in  the 
division  to  which  it  is  transferred  to  say  how  it  should 
be  tried.    As  to  the  interesting  question  as  to  the 
prerogative  right  of  the  Attorney-General  to  select 
his    venue    I    sympathize    with    the   hesitation    of 
Bramwell,  B.,  in  the  case  of  Attorney -Oeneral  {for  the 
Prince  of  Wales)  v.    Grossman,  where  he  pays  •*  But 
without  much  consideration  I  should  be  very  sorry  to 
lay  down  the  rule,  that  in  any  case,  at  the  pleasure  of 
those  who  advise  the  Grown,  they  may  lay  and  retain 
the  venue  in  an  inconvenient  county."  Of  course  that 
is  not  exactly  what  the  point  is  here,  but  it  shows 
that  the  right  of   the    Grown    is    not    so    definite 
as    some    of    the  cases  might  lead  us  to   believe. 
The  question  is  too  big  to  decide  without  very  full 
coosideratioo,  and  I  shuli  then*fore  pats  it  by.     I 
must  say  I  do  not  thii<k  it  miikes  any  diffen-ncH. 
althrngh  I  reserve  my  judicial  opinion  with  regard 
to  tiiis  point,  whether  toe  Atiomey- General  is  suing 
ex  officio  or  at  the  relation  of  parties,  and  whether 
wiUi  or  without  those  parties  as  co-plaint  iffii. 
I  am  going,  however,  to  decide  the  case  on  another 

rint — I  mean  the  discretion  of  the  Attorney-Gen*- r»l. 
havft  already  said  that  the  discretion  of  a  private 
plaintiff  under  the  Judicature  Ac^s  is  entitled  to  great 
weight,  though  after  the  decision  of  the  Gourt  of 
Appeal  in  Baerlein  y.  The  Chartered  Mercantile  Bank 
it  is  not.  of  course,  conclusive ;  but  th««  discretion  of 
the  Attomey-Gei  oral  differs  from  that  of  an  oidinary 
plaintiff.  An  ordinary  plaiotiff  may  for  many 
reasons  select  a  particular  division  of  the  Higa 
Gourt  in  which  to  bring  his  ac'ion  (though  in  ttie 
Ghancery  Division  he  cannot  select  a  particular  judse) 
—e  g,,  he  may  wish  to  obtain  ihe  services  of  particular 
counsel,  or  to  have  hia  cs%«  tried  at  a  particular 
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time,  or  it  may  be  more  convenient  for  hii  aolicitors, 
or  for  reasons  a£Eecting  himself  personally,  and  his 
discretion  may  possibly  be  exercised  in  a  way  whidh 
conflicts  with  tiie  conveiiience  of  the  administration 
of  justice,  and  may  be  a  hardship  npon  the  defendant. 
Not  so  with  regurd  to  the  Attomey-GbneraL  I  do 
not  accurately  know  what  his  present  practice  is,  but 
it  can  only  be  a  modification  of  the  old  practice  before 
the  passmg  of  the  Supreme  Oourfc  of  Judicature  Act, 
and  the  Attorney-General  does  not  give  his  fiat — ^that 
is,  sign  the  writ— wiUiout  a  full  consideration  of  the 
case,  and  we  well  know  that  he  has  the  asaistanoe 
of  experienced  oonnseL  He  eoes  into  the  matter 
thoroughly,  and,  even  if  I  did  not  know  this  as  a 
matter  of  common  knowledge,  I  should  be  bound  to 
give  him  credit  for  not  issuing  his  fiat  without  careful 
consideration.  I  must  consider  that  the  Attorney- 
General,  knowing  well  that  this  action  might  have 
been  brought  in  dther  the  Queen's  Bench  or  the 
Chancery  Division,  has  deliberately  selected  the 
Ghancerv  Division.  Of  course  he  might  later  on 
dhaoge  his  mind,  but  he  hat  up  to  the  present  time 
brought  his  action  here,  and  I  should  not  do  him 
justice  if  I  did  not  say  that  his  discretion  ought  to 
prevail  in  the  abseoce  of  very  strong  cause  shown 
against  it.  Were  he  even  to  briog  a  revenue  oase 
here  I  don't  see  how  I  could  refuse  to  hear  it  The 
result  is  that  since  he  has  chosen  to  bring  his  action 
in  the  Ohanoery  Division  in  the  Ohanoery  Division  it 
must  be  tried.  Application  dismissed  accordingly 
with  costs. 

Solicitors,  Orouman,  Prichard, '  Croiaman,  dk  Blocks 
ioT  Eidwn,  AfcKenzies,  A  Kidson,  Sunderland;  John- 
$on,  WecUheraU,  &  Sturt,  for  F.  M.  Bowey^  Town 
Olerk,  Sunderland. 


CoJ2:^HSy.J.!  Oot.30.31;N«,y.l.lO. 

NEAYBSoir  V.  Fbtebbobottoh  Bttral  Dibtbict 
ConiroiL.  (a.) 

Inclomre^Private  road— Pasturage — Owner$hip  of  soil 
— User  in  eaccess  of  award— Prescription— Preswrnp- 
ticn  of  lost  grant. 

By  an  award  made  under  an  Indosure  Act  of  1812  it 
was  provided  thaJt  all  the  grass  and  herbage  which  should 
from  time  to  time  grow  upon  aU  the  privaie  roads  therein 
set  out  should  belong  to  and  be  the  property  of  the  sur- 
veyor  of  the  highwaye  for  the  time  being^  to  be  by  him 
let  anntudly  for  the  depastuHng  of  sound  and  healthy 
sheep,  btU  of  no  other  catUe  or  stock  whatever,  ai  the  best 
rent  or  rents  that  oouHd  reasonably  be  obtained  for  the 
same. 

Plaintiff  was  the  occupier  of  a  farm,  allotted  under 
the  awards  on  one  side  of  a  private  road.  Since  1846 
t?ie  pcuiurage  of  this  private  road,  along  mth  other  roads^ 
had  been  let  out  annudUy  pursuant  to  directions  given  at 
public  vestry  meetings,  and  with  conditions  (contrary  to  t Ae 
restriction  of  the  aunird)  providing  a  varying  limit  as 
to  the  number  of  cattle  or  horees  which  might  be  grazed 
upon  this  road.  Plaintiff  was  party  to  many  such 
lettings.  On  a  claim  by  him  for  an  injunction  restrain- 
ing the  rural  district  council  (tJie  etuxessore  of  the  sur- 
veyor of  highways)  from  so  letting  or  using  the  road. 

Held,  that,  there  having  been  an  open  and  regular  and 
unchallenged  dealing  with  the  herbage  of  the  road  in  a 
manner  and  to  an  extent  net  authorized  by  the  award, 
and  which  was  apparently  to  the  advantage  of  the  owners 
and  occupiers  of  the  alloUed  lands,  a  lawful  origin  must 

(a.)  Reported  fay  A.  GLTmns^ONBS,  Esq.,  Banister- 
at-Law. 


be  presumed  from  the  long  usage,  based  on  a  lost  grant 
from  the  owner  of  the  soil. 

Held,  that,  having  regard  to  the  Indosure  Ad,  the  soil 
of  the  road  became  vested  in  the  owwrs  of  the  adjoining 
allotments,  subject  to  a  right  of  way  and  to  the  right  of 
herbage, 

Poole  v,  Huskinson,  11  M.  &  W,  827,  and  Haigh  v. 
West,  [1893]  2  Q,  B.  19,  *1  W.  R.  Dig,  87,  referred  to. 

This  action  related  to  the  pasturage  of  a  private 
road,  called  Moor-road,  in  the  parish  of  Newborongh, 
which  was  ccmstituted  out  of  fen  land  in  the  Bedford 
Level  by  the  Newborough  Inclosure  Act  1812. 

The  facts  as  taken  from  his  lordship's  judgment  are 
as  follows:   By  the  Kewborough  Indosure  Act  of 
1812,  the  Borough  Fen  Common  and  the  400  acres  of 
common  were  dealt  with  substantially  in  the  manner 
usually  adopted  in  Inclosure  Acts.    Commissioners 
were  appointed  who  were  directed  {inter  alia)io  set 
out  certain  roads,  and  it  was  enacted  by  section  21 
that  the  herbage  of  the  public  and  the  private  roads 
should  belong  to  and  be  the  property  of  the  person  or 
persons  to  whom  the  commissioners  should  allot  and 
award  the  same.    By  section  24,  one-twentieth  port 
of  the  land  was  to  be  allotted  to  the  lord  of  the 
manor  in  respect  of  his  right  to  the  soil,  and  by 
section  27  such  allotment  was  to  be  had  and  taken 
in  lieu   full    bar    and    compensation  for  all  rig^ht 
of  soil   in    the    said  open  common  of  waste  land 
therein  directed  to  be  divided  and  enclosed.    The 
award  under  this  Act  was  made  in  1822.    It  set  oat  m 
large  number  of  roads,  public  and  private,  unonsat 
others  "  one  private  carriaffe,  bridle,  and  drift  road 
and  footpath  distinguished  by  the  name  of  Moor-road 
of  the  breadth  of  40ft."    By  the  award,  all  private 
roads  were  to  be  kept  in  repair  by  and  at  the  expense 
of  the  owners  and  proprietors  of  lands  and  estates  in 
Borouffh  Fen  Common  and  the  400  acres  common,  in 
such  shares  and  proportions  as  they  by  law  were  or 
thereafter  would  be  liable  to  contribute  to  the  r0|Mur 
of  the  public  roads.    The  award  provided  that  all  the 
grass   and  herbages    which   should  from  time    to 
time  grow  and  arise  upon  all  the  private  roads  set 
out    and    thereinbefore    awarded    should    beLcm^ 
to   and   be  the  property  of  the   surveyor  for   the 
time    being    of    the   highways    to    be   appointed 
for  the  said  coomion  and  waste  land  called  Boron^h 
Fen  Common  and  the  400  acres  common,  to  be  by 
him  let  annually  for  the  depasturing  of  sound  and 
healthy  sheep,  but  of  no  other  cattle  or  stock  what- 
ever, at  and  for  the  best  rent  or  rents  that  oould  be 
reasonably  obtained  for  the  same.    And  that  aooh 
rent  or  rents  should  be  annually  paid  and  implied 
towards  defraying  the  charges  and  expenses  of  main- 
tainiag  and  keeping  in  repair  the  said  public  and 
private  roads.  .  .  .  The  plaintiff  was  the  occupier  erf 
a  farm,  allotted  under  the  award,  on  one  side  of  the 
Moor-road,  from  which  it  was  separated  by  a  ditoh« 
with  a  low  hedge  on  the  farm  side  of  the  ditolu     It 
was  established  by  evidence  that  the  herbage  on  this 
and  several   highways   had  been  annually  let    by 
auction.    The  precise  terms  of  letting  immediately 
after  the  award  oould  not  be  ascertained;  but  the 
evidence  satisfied  his  Lordship  that,  at  least  ainoe 
1846,  the   roads,  indnding   Moor-road,    had    been 
let  publicly   by   auction,  year   by   year,  puraoant 
to  directions  given  at  public  vestry  meetings,  with- 
out  any  restnction   providing  for  depasturing    of 
sheep  only.    On  the  contrary,  the  conditions  provided 
a  limit  varying  from  time  to  time  as  to  the  nunkber 
of  cattle  or  horses  which  might  be  grazed  upon  Moor- 
road.      The  conditions    usually  provided   that    the 
hirer  of  Moor-road  might  hang  a  gate  next  Thorney- 
road,  and  this  was  regularly  done.     It  was  further 
proved  that  the  plaintiff  himself  had  been  party  to 
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many  saoh  lettiiigs,  and  had  himself  hired  Moor- 
road  upon  these  terms  and  gnued  cattle  thereon,  and 
reoeiTed  money  paid  by  others  for  the  right  of  turning 
oattle  thereon  during  his  tenancy.  In  1899,  the 
defendants,  the  rural  district  ooundl,  who  were  the 
aiiocessors  of  the  surveyor  of  the  highways,  let  Moor- 
zoad  by  auction  to  the  defendant  Vergette  upon 
conditions  of  which  the  following  alone  are  material : — 

4.  That  not  more  than  six  horses  nor  more  than 
twelve  beasts  shall  be  allowed  to  graze  on  any  road  at 
any  one  time,  under  a  penalty  of  5s.  for  every  head  of 
stock  above  the  number,  and  if  any  stock  be  found  on 
soy  of  the  roads  without  a  tender,  such  stock  shall  be 
deemed  trespassers,  and  be  impounded  accordingly. 

6.  That  no  swine  or  seese  shall  be  allowed  to  graze 
on  any  of  the  said  roads. 

6.  That  if  any  scabbed  sheep  or  diseased  or  entire 
catUe  be  f  oond  grazing  upon  any  of  the  said  roads  or 
highways,  the  owner  thereof  shaU  forfeit  and  pay  to 
the  district  ooundl  of  Peterborough  the  sum  of  10s. 
for  every  such  animaL 

The  defendant  Vergette  turned  horses  and  cattle 
in  exo«S8  of  the  prescribed  number  into  Moor-road, 
and  without  a  tender. 

It  wai  alleged  that  damage  had  been  done  to  the 
ditches,  whioE  the  plaintiff  or  his  landlord  was  bound 
to  repair;  and,  further,  that  the  oattle  and  horses 
tmpassed  upon  the  plaintiffs  land  and  injured  his 
com. 

The  defendant  Vergette  had  paid  408.  damages,  and 
tiie  action  was  stayed  against  him. 

The  defendant  council  paid  40s.,  with  a  denial  of 
liability. 

The  pluntiff  now  sought  an  injunction  to  restrain 
the  dutrict  ooundl  from  grazing  or  depasturing 
hones,  cattle,  or  stock  other  than  healthy  sheep  in  or 
upon  Moor-road. 

Mawlina^  Q.O.,  and  fferhwi  PerdvaZ  for  the  plaintiff 
"Evt,  Q.  a,  and  Schiller  contended  that  the  defendant 
oonndl  had  acquired  by  prescription  the  right  to  let 
the  pasturage  as  they  had  been  doing  in  a  manner  not 
iwtiiorized  by  the  award.  Further,  the  Attomey- 
Oeneral  should  have  been  a  necessary  party,  as  this 
was  an  action  by  the  plaintiff  to  compel  the 
performance  by  the  defendants  of  a  statutory 
obligation. 

BawltTis^  Q.C.,  in  reply. 

Nov.  10.— Cozkwb-Habdy,  J.,  after  stating  the  facts 
u  above  set  out  said:  It  has  not  been  argued  before  me 
uiat  the  restriction  upon  the  mode  of  dealing  with  the 
herbage  was  beyond  the  powers  of  the  commissioners, 
and  I  therefore  assume  its  validity.  These  facts 
bemff  admitted,  or  proved,  several  questions  arise  for 
my  decision.  In  the  first  place,  it  is  by  no  means 
dear  in  whom  the  soil  of  the  road  is  now  vested.  It 
may  be  vested  in  persons  claiming  under  the  Marquis 
of  Exeter,  in  whom  the  soil  of  the  common  was 
ywted  at  the  date  of  the  award,  on  the  ground  that 
It  IS  not  allotted  to  anyone  else.  This  seems  to  have 
been  the  view  of  Parke,  B.,  in  Fool  v.  Huskinson,  11 
M.  ft  W.  827,  where  he  says,  deaUnr  with  a  simikr 
road:  "As  to  the  ownership  of  the  soil,  Ido  not  appre- 
hend that  there  is  any  difficulty.  It  remains  in  the 
lord  of  the  manor,  for  that  portion  of  the  soil  only 
M  taken  from  him  for  which  he  receives  compensa- 
Hon,  and  which  is  allotted  to  others."  A  different  view 
was,  however,  expressed  by  the  Court  of  Appeal  in 
?«  wcent  very  similar  case  of  Haigh  v.  West,  ri8931 
2  Q.  B.  19,  41  W.  E.  Dig.  87,  where  lindley. 
ij.J.,  m  delivering  the  considered  judsrment  of  the 
court,  used  the  following  language :  <*  Having  regard 
to  tiie  fact  that  the  allotments  to  the  lord  and  to  the 
owners  of  the  oomaum  fields  and  to  the  commoners 


were    expressly    made   in   satisfaction  of    aU   the 
respective  former  rights  not  expresdv  reserved  to 
them,  the  soil  in  the  lane  set  out  would  not  remain 
in  its  former  owners,  but  would  primd  facie  pass  to 
the  allottees   of   the  land    abutting  on   the  lane, 
although  described  as  bounded  by  the  lime."  Having 
re|;ard  to  sections  26  and  27  of  the  Indosure  Act,  I 
think  I  must  hold  that  the  soil  of  Moor-road  becaoae 
vested  in  the  owners  of  the  adjoining  allotments, 
including  that  of  which  the  plaintiff  is  the  occupier, 
subject  only  to  a  right  of  way  and  to  the  right  of  the 
surveyor  of  the  hishwayBto  the  herbage  thereon.  This 
being  so,  I  am  relieved  from  considermg  some  of  the 
arguments  addressed  to  me  as  to  the  right  of  a 
private  individual  to  maintain  an  action  to  enforce 
the  performance  by  a  public  body  of  a  statutory 
obligation.    It  seems  to  me  that  the  pli^tiff  must 
be  entitled  primd  fade  to  assert  that  the  land,  of 
which  he  is  in  occupation,  ought  not  to  be  subjected 
to  any  greater  burden  than  was  imposed  upon  it  by 
the  award.    A«suming  this  to  be  the  legal  position 
immediately  after  the  award,  has  anything  happened 
to  change  it?    It  it  plain  that  an  owner  of  land 
subject  to  a  limited  right  may  enlarge  that  right  or 
release   any   restrictions  upon  the  exerdse  of  that 
right.    Now  I  find  an  open  and  regular  and  un- 
challenged dealing  with  the  herbage  of  this  road,  and 
similar  roads,  for  more  than  fifty  years  in  a  manner 
and   to   an  extent  not  authorized  by  the  award. 
The  depasturing  of  horses  and  cattle  was  apparently 
to   the    advantage    of   the   owners   and   occupiers 
of  the  allotted  lands.    More  money  was  obtained  for 
the  repair  of  all  the  parish  roads.    The  plaintiff  him- 
self recoffnized  this  advantage,  for  he  took  an  active 
part  in  letting  the  herbage,  and,  moreover,  himself 
stocked   the   road  with   horses  and  cattle.     Some 
justification  or  explanation  of  these  acts  ought  to  be 
presumed  from  long  usage,  and  I  think  I  must  pre- 
sume a  lost  grant  by  the  owner  of  the  soil  of  the  road 
by  virtue  of  which  the  surveyors  were  released  from 
the  restriction  imposed  by  the  award  as  to  the  mode 
of  grazing.    The  case  of  Haigh  v.  Weit  above  referred 
to  IS  a  strong  authority  in  support  of  this  presump- 
tion.   The  result  is  that,  in  my  opinion,  the  action 
fails,  and  must  be  dismissed,  wiui  costs. 

Solicitors,  Clarke,  BawUru,  cfe  (7o.,  for  Fercival  A 
Son,  Peterborough ;  J.  M.  Vobs,  for  </*•  W.  Buckle, 
Peterborough. 


S^l]  Oct.  26.  26.  30. 

Hunt  y..  Lttok.  (a.) 

Vendor  and  purchaser — Notice  of  adverse  title — Bents 
paid  to  house  agent-^Inquiry, 

Though  an  intending  purchaser  or  mortgagee^  who  has 
adual  knowledge  that  the  rents  are  paid  by  the  tenants 
to  some  person  wTicse  receipt  is  inconsistent  ufith  the  title 
of  the  vendor^  has  notice  of  such  person^ s  rights,  yet  such 
payment  must  he  actually  inconsistent  Thus,  the  knouf^ 
ledge  that  the  rents  are  paid  to  a  house  agent  puts  the 
purchaser  to  no  inquiry  and  fixes  him  unth  no  notice, 

Bambart  v.  Greenshieids,  9  Moo*  P.  G,  18,  and 
Eoight  V.  Bowyer,  6  W.  R  28.  at  p.  33,  23  Beav.  609, 
at  p,  642,  discussed  and  explained, 

Mumford  v.  Stohwasser,  23  FT.  B,  833,  Z.  B,  18  Eq, 
666,  discussed  and  dissented  from. 


(a.)  Beported  by  C.  W.  Mbad,  Esq.,  Barrister-at- 
Law. 
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High  CJotjet. 

The  plaintiff's  husband,  Dr.  Hant,  was  the  owner 
of  certain  freehold  cottage  property  at  Wimbledon, 
oonsisting  of  twenty-seven  cottages,  twenty-five  of 
which  were  let  to  weekly  tenants,  and  two  to  yearly 
ones.  The  rents  were  collected  for  Hunt  by 
Woodrow,  a  well-known  house  and  estate  agent  at 
Wimbledon.  In  the  year  1896  he  resided  at 
Hastings,  and  was  on  terms  of  intimacy  with  one 
W.  M.  Gilbert.  Dr.  Hunt  was  an  old  man  in 
feeble  health,  but  the  court  found  as  a  fact  that 
he  was  not  insane  and  was  capable  of  managing  his 
affairs.  By  a  deed  dated  the  3l8t  of  March,  1896,  and 
made  between  Hunt  of  tbe  first  part,  and  GKlbert 
of  the  second  part.  Hunt  conveyed  part  of  this 
cottage  property  to  Gilbert  by  way  of  gift.  By 
another  deed  dated  the  lOch  of  October,  1896,  and 
made  between  the  same  parties  in  consideration  of 
the  sum  of  £12,000  (the  receipt  of  which  Hunt 
thereby  acknowledged).  Hunt  conveyed  the  whole  of 
this  cottage  property  to  Gilbert  Hunt,  however, 
continued  to  receive  the  rents  of  the  property  up 
to  the  time  of  his  deato,  and  his  widow,  the  plaintiff, 
continued  to  receive  them  after  his  death,  and  there 
was  no  evidence  to  show  that  the  sum  of  £12,000 
had  ever  been  paid  to  him  by  Gilbert.  Gilbert  sub- 
sequently mortgaged  the  property  to  the  defendants, 
Sayer,  Slater  &  Hodgson.  While  negotiating  the 
mortgages  they  employed  a  valuer  named  Woodhams 
to  value  the  property.  When  doing  so  it  was  alleged 
that  he  inquired  of  the  tenants  to  whom  they  paid 
their  rents,  and  was  told  that  it  was  to  Woodrow; 
h«*,  however,  did  not  see  Woodrow,  nor  inquire  of 
him  on  whose  behalf  he  collected  the  rents.  Hunt 
died  on  the  10th  of  June,  1898,  and  letters  of 
administration,  with  the  will  annexed,  were  granted 
to  the  plaintiff.  Gilbert  died  on  the  6th  of  September, 
1898.  By  his  will  the  defendant  Luck  was  the 
executrix  of  his  will  and  also  his  residuary  legatee 
and  devisee. 

The  plaintiff  now  claimed  to  have  these  mortgages 
set  aside  on  various  grounds,  most  of  which  were 
questions  of  fact.  For  the  purpose  of  the  argument 
of  the  present  point  it  was  assumed  that  there  was  a 
defect  in  Gilbert's  title,  and  th«t  at  the  date  of  tlie 
mortgages  Hunt,  and  not  he,  was  the  beneficial  owner 
of  the  property. 

Up3'ohn,Q,C.,  and  W.  F.  Webster,  for  the  plaintiff. 
— The  mortgagees  had  constructive  notice  of  the  defect 
in  Gilbert's  title,  for  their  valuer  knew  that  the  tenants 
paid  their  rents,  not  to  Gilbert,  but  to  the  house 
agent,  Woodrow.  This  should  have  put  him  on 
inquiry — if  he  had  inquired  of  Woodrow  he  would 
have  found  that  he  received  the  rents  for  Hunt: 
Knight  v.  Botuyer,  6  W.  B.  28.  at  p.  33.  23  Beav.  609, 
at  p.  642 ;  BarnhaH  v.  Greenahields,  9  Moo.  P.  0.  18 ; 
Holme$  V.  Powell,  8  De  G.  M.  &  G.  572.  [Pabwell.  J., 
referred  to  White  v.  Wakefield,  7  Sim.  401,  and  to 
Lloyds  Bank  {Limited)  v.  Bullock,  44  W.  B.  633,  [1896] 
2  Oh.  192.] 

Hughes,  Q.C ,  Bu/ua  Isaacs,  Q,C.,  and  C.  Church, 
ware  not  called  upon  to  argue  this  point. 

Pabwell,  J. — ^Then  comes  the  question  on  which  I 
have  heard  an  ingenious  argument  this  morning.  It 
is  said :  "  True  it  is  that  on  the  10th  of  October, 
1896,  Hunt  executed  this  conveyance  which  contains 
in  the  body  of  it  an  acknowledgment  of  the  receipt  of 
the  purchase -money,  but  the  mortgagees,  the  de- 
fendants, are  affected  with  notice  of  the  fact  that 
Hunt  was  the  true  owner  at  the  time  the  mortgagees 
negotiated  the  mortgage,  and  that  Gilbert,  the  mort- 
gagor, was  not  interested  benefidally  at  all."  This 
doctrine  of  constructive  notice,  imputing  as  it  does 
knowledge  which  the  person  affected  does  not  actually 


possess,  is  one  which  the  courts  of  late  yean  haie 
been  unwilling  to  extend.    I  am  not  referring  to 
cases  where  a  man  wilfully  shuts  his  eyes  so  as  to 
avoid  notice,  but  to  cases  like  the  present,  where 
honest  men  are  to  be  affected  by  knowledge  whidi 
everyone  admits  they  did  not  in  fact  possess.    So  hi 
as  regards  the  merits  of  the  case,  even  assumingb  »th 
parties  to  the  action  to  be  equally  innocent,  the  maa 
who  has  been  swindled  by  too  great  confidence  in 
his  own  agent  has  surely  less  claim  to  the  assist- 
ance of   a  court   of  equity  than    a   purchaser  lor 
value   who    gets   the    legal   estate   and    pays  his 
money  without  notice.      Granted   that  the  veudor 
has    every  reason  to  believe  his  a^geaat   to   be  an 
honest  man,  still,  if  he  is  mistaken  and  tmats  a  rogue, 
he,   rather   than  the  purchaser   for  value   without 
notice  who  is  misled  by  his  having  so  trusted,  ought 
to    bear   the    burden.      In  the   present   case  it  ii 
attempted  to  fix  the  defendants  with  notice  in  thii 
way.    The  property  consisted  of  twenty-seven  houses, 
twenty-five  occupied  by  weekly  tenants  and  two  bj 
tenants  from  ye»r  to  year.    The  defendants  employed 
Woodhams,  a  valuer,  to  value  the  property  for  ths 
purposes  of    their   advance.     The  rents  were  then 
collected  by  Woodrow,  an  estate  agent.    Woodhami 
did  not  see  Woodrow  at  all,   but  the  d*^fendantt' 
solicitor's  clerk  stated  that  he  believed  that  Woodhami 
inquired  of  the  tenants  to  whom  they  paid  their  r^nts. 
Prom  this  it  is  argued  that  the  defendants  bad  con- 
structive notice  of  Hunt's  title.    It  i*  not  suggested, 
and  certainly  is  not  proved,  that  the  tenants  knew 
anything  of  Hunt.      If  they  were  asked  they  would 
say  that  they  paid  to  Woodrow,  who  was  a  well- 
known  house  agent  and  rent  collector  at  Wimbledon. 
The  plaintiff's  contention,  therefore,  is  that  it  was  the 
duty  of  the  mortgagees  to  direct  their  agent  first  to 
inquire  of   the   tenants  not   merely   whether  they 
claimed  any  or  what  interest  in  their  holdings,  but 
also  who  was  the  person  to  whom  their  rents  were 
paid ;  land  secondly,  having  ascertained  to  whom  the 
rents  were  paid,  to  inquire  of  the  recipient  on  whose 
behftlf  those  rents  were  received. 

Now  in  my  opinion,  on  the  authorities  as  they 
stand,  it  is  not  the  duty  of  a  purchaser  to  inquire  of 
the  tenants,  to  whom  they  pay  their  rents.  The  fact 
that  a  tenant  is  in  occupation  is  notice  of  his  own 
rights,  but  it  is  not  notice  of  the  rights  of  the  persons 
through  whom  he  olnims.  I  take  the  law  as  stated 
in  1853  by  Lord  Kingsdown,  then  Mr.  Pemberton 
Leigh,  in  Barnhart  v.  Greenshidds :  •*  With  respect  to 
the  irffect  of  possession  merely,  we  take  the  law  to  be 
that  if  there  be  a  tenant  in  possession  of  laud,  a  pnr- 
cha^er  is  bound  by  all  the  equities  which  the  tenant 
could  enforce  against  the  vendpr,  and  that  the  eqoity 
of  the  tenant  extends  not  only  to  the  interests  con- 
nected with  his  tenancy,  as  in  Taylor  ▼.  SHbbert,  2 
Yes.  jnn.  437,  but  also  to  interests  under  ooliateitl 
agreements,  as  in  Daniels  v.  Davison,  16  Yes.  249, 
and  Allen  v.  Anthony,  1  Mer.  282,  the  priodple 
being  the  same  in  both  classes  of  cases—namely,  that 
possession  of  die  tenant  ie  notice  that  h«  has  some 
interest  in  the  land,  and  that  a  purchaser  hanog 
notice  of  that  fact  is  bound,  according  to  the  ordioacy 
rule,  either  to  inquire  what  that  interest  is  or  to  civs 
effect  to  it,  wluitever  it  may  be.  .  .  .  Thelut 
esse  on  the  subject,  Bailey  v.  Bichardson,  9  Hare  734, 
rests  on  precisely  the  same  principles,  and  althon^ 
in  the  argument  at  the  bar  it  was  suggested  that  w 
language  of  the  learned  judge  in  that  case  goei 
further  and  lays  down  that  it  is  the  duty  of  a  pur- 
chaser to  make  inquiries  of  a  tenant  m  possession,  not 
only  for  the  purpose  of  protecttng  hi'mielf  against  any 
interest  of  the  tenant ;  but  for  the  purpose  of  guarding 
against  interests  of  other  persons;  it  is  dear  from 
the  context  that  such  is  not  the  meaning  of  the  wordi 
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naed,  and  we  know  from  the  learned  judge  himself 
thttt  he  had  no  iutention  of  layiog  down  any  saoh 
dootrme.    In  all  the  oaaes  to  whioh  we  have  referred 
it  will  be  observed  that  the  posnesnon  relied  on  was 
the  actual  occupation  of  the  land,  and  that  the  equity 
•ought  to  be  enforced  was  on  behalf  of  the  party  so 
in  posMseion.    There  is  no  authority  in  these  oases  for 
the  proposition  that  notice  of  a  tenancy  is  notice  of 
the  title  of  the  lessor,  or  that  a  purchaser  neglecting 
to  loquire  into  the  title  of  the  occupier  is  affected  by 
any  other  equities  than  those  which  such  occupier 
may  iosist    on.      Wha^eyer  authority  there  is  upon 
the  subject  is  Uie  other  way.'*  That  is  an  authoritative 
and  correct  »tatemei>t  of  the  law  as  it  was  then  and 
as  I  understand  it  is  still.      Couisel  for  the  plaintiff 
did  not  contest  the  correctness  of  the  propositions 
which  I  have  just  read,  but  they  relifd  on  Knight  v. 
Bowyer  as  extending  that  doctrine.    The  case  is  very 
leogtby  and  somewhat  involved,   but  so  far  as  is 
neoetsary  for  the  present  purpote,  it  is  sufficient  to 
state  that  Henrietta  Lady  Bowyer,  who  purchased  the 
reversionary  interest  in  a  mortgapre  from  the  tenant 
for  life  in  possession    of    »>etUfd  estates  in    whom 
that  interest   was  previously    vested,   had  actu-Uy 
knowledge  of  the  fact  that  a  receiver  appointed  under 
a  deed  was  in  leceipt  of  the  rents  for  certain  annuit- 
ants.   ThM  whole  gist  of  the  case,  in  my  view,  rests  on 
the  proposition  that  the  receiver  was  to  the  knowledge 
of  the  purchaser  receiving  for  annuitants.    I  take  the 
proposition  from  the  judgment  of  Turner,  L.J.    He 
says :  "  Now,  that  Lady  fiowyer  knew  that  Bridger 
wuinthe  receipt  of  the  rents  of  the  estate  and  in 
receipt  of  them  on  behalf  of  annuitants  seems  to  be 
dear  from  the  evidence."    That  seems  to  me  to  be 
the  point  on  which  it  turns.    Beading  for  "annuit- 
ants "in  the  present  case  "Hunt"  this  would  then 
be  a  case  on  lul  fours  with  Knight  v.  Bowyer  if  here 
the  mortgagees  had  known  that  Woodrow  was  in 
receipt  of  the  rents  and  in  receipt  of  them  on  behalf 
of  Hunt.    There  would  then  have  been  a  different 
oaie  to  con* ider  altogether.  The  meaning  of  the  learned 
Lord  Justice  is  rendered  eveu  plainer  by  a  passage  a  few 
lines  lower  down  on  the  same  page :  *'  The  cases  fully 
establish  that  purchasc-rs  Bre  bound  to  make  inquiries 
of  occupying  tenants  as  to  their  rights,    and    are 
affected  by  notice  of  those  rights  if  thev  fail  to  make 
such  inquiries,  and  I  do  not  see  upon  what  principle 
it  can  be  held  that  inquiry  must  be  made  of  an 
occupying  tenant,  but  that  if  a  stranger  be  found  in 
the  enjoyment  of  the  estate  no  inquiry  need  be  made 
of  him.    To  hold  that  such  inquiry  must  be  made  is 
not,  as  I  think,  any  extension  of  the  doctrine  of  con- 
stractive  notice,  W'hich  certainly  I  am  by  no  means 
inclined    to    extend/'      It    is  clear,  therefore,  that 
Turner,  L.J.,  did  not  himself  intend  in  any  way  to 
make  any  addition  to  the  doctrine  as  already  laid  down 
in  Bamhart  v.  Qreen%hidds,  and  by  himself  in  Bailey 
V.  RichardMu  therein  referred  to,  but  vas  expressly 
pointing  out    that   it   was   no    extension    of    such 
doctrine  to  apply  it   to  the   annuitants  who  were 
known   by   the  purchasers  to  be  in  enjoyment   of 
the  rents.    The  rules  established  by  these  two  cases 
may  be  stated  thus:   (1)  a  tenant's   occupation  is 
notice  of  all  that  tenant's  rights,  but  not  of  his  lessor's 
title  or  rights;  and  (2)  actual  knowledge  that  the 
rents  are  paid  by  the  tenants  to  some  person  whose 
receipt  is  inconsistent  with  the  title  of  the  vendor  is 
notice  of  such  person's  rights.    In  the  present  case  I 
am  by  no  means  satisfied  that  Wood  hams  ever  in- 
quired at  all  of  the  tenants  to  whom  they  paid  their 
mts,  but  assuming  that  he  did,  and  that  he  was 
informed  that  the  rents  were  paid  to  Woodrow,   a 
well-known  local  estate  agent,  that,  in  my  opinion, 
affects  him  with   no   notice  at   all.      Many   land- 
lords h%ve  employed  agents,   and  there  is  noting 


inconsistent  with  the  title  shown  to  the  mort- 
gagees by  the  abstract  in  the  fact  that  the 
rents  of  the  property  were  collected  by  a  house 
agent.  If  it  could  have  been  proved  that  the  mort- 
gagees were  told  that  Woodrow  collected  the  rents  as 
Hunt's  agent,  the  case  would  have  been  within 
Knight  V.  B(ywyer,  but  the  mere  fact  that  rents  are 
known  to  be  paid  to  a  house  or  estate  agent  puts  the 
purchaser  on  no  inquiry  or  fixes  him  with  no  notice. 
Even  if  any  such  extension  of  the  doctrine  could  ever 
be  applied,  it  certainly  could  not  apply  to  a  case  like 
the  present,  where  the  defendants  relj  on  Hunt's 
signature  and  receipt,  and  the  plaintiff  is  attempting 
to  fix  them  with  constructive  notice  of  facts  which 
would  make  it  their  duty  to  distrust  at»d  disbelieve  such 
signature.  If  authority  be  necessary  to  show  that  the 
doctrine  of  constructive  notice  is  not  carried  to  that 
length,  I  think  it  is  to  be  found  in  White  v.  Wakefield, 
to  which  I  have  already  referred  during  tbe  course  of 
the  argument.  The  he«d-note  is :  *'  Where  a  vendor 
signs  a  receipt  for  the  whole  purchase-money  bat 
suffers  the  purchater  to  retain  part  of  it  and  remains 
in  possession  of  the  estate  as  tenant  to  the  purchasers, 
his  p<)8ses8ion  is  no  i*otioe  to  a  subsequent  purchaser 
or  incuaobranoer  of  his  lien  on  the  estate  for  the  sum 
retained."  Supposing  that  in  the  present  case  I 
found  that  the  deed  was  the  deed  of  Hunt  and  was 
binding  on  him,  but  that  the  purchase-money  had 
not  been  in  fact  paid,  the  plaintiff  s  rifcht  would  be 
that  of  the  plaintiff  in  White  v.  Wakefield — namely, 
the  right  of  an  unpaid  vendor  to  a  lien  for  his 
puruha8«'-money.  Shadwell,  Y.C,  disposed  of  that 
claim  in  that  cave  by  words  which  appear  to  me 
to  be  applicable  to  the  present :  "  Suppose,  however, 
that  it  was  otherwise  and  that  there  had  been  a  lien, 
then  the  question  would  be  whether  if  there  were  uo 
actual  notice  to  the  annuitants  they  would  be  bound 
by  the  )ien,  because  thn  attorney  had  notice  that  the 
plaintiff  was  in  possession  of  the  estate.  Tbe  only  fact 
of  which  they  could  have  had  notice  was  that  the  money 
was  not  paid.  But  as  White  had  declared  by  the 
conve>  auce  in  the  most  solemn  manner  that  hn  had 
received  all  the  money,  no  man  could  be  expected  to 
inquire  whether  the  purchase-money  had  been  paid ; 
and  therefore,  if  there  had  been  any  lien,  the  case 
must  have  totally  failed  as  against  the  annuitants." 

C  nstructive  notice  is  the  knowltdge  which  the 
courts  impute  to  a  person  upon  a  presumption  so 
strong  of  the  existence  of  toe  knowledge  that  it 
cannot  be  allowed  to  be  n- butted,  either  from  his 
knowing  somethirg  which  ought  to  have  put  him  to 
furthf-r  itquiry,  or  from  his  wilfully  abstaining  from 
inquiry  to  avoid  notice.  How  can  I  hold  that  the 
mujtgagtes  have  wiifolly  neglected  to  make  some 
inquiry,  which  is  usual  in  cases  of  mortgages  or 
sa  es  of  ri-al  estate  in  order  to  avoid  acquiring  some 
knowlc-dg**  which  they  would  thereby  have  obttined  ? 
Benhy  v,  Barnes. 

When  the  pli»intiff*8  counst^l  sdmitted  that,  so  f»r 
as  they  knew,  there  whs  no  authority  covering  the 
present  case,  how  can  I  hold  that  the  mortgagees  had 
actual  know] edge  of  some  deffc^  inquiry  into  which 
would  disclose  others  ?  The  action  therefore  fails  as 
against  the  mortgage*  s,  and  as  against  them  I  dismiss 
it  with  costs. 

Since  deliveving  my  judgment  my  attention  has 
been  called  to  Sir  G^rge  JessePs  statement  of  the  law 
in  Mumford  v.  Stohwasstr^  L.  K.  18  Eq.  656,  where  he 
says  *'  At  that  time  the  house  was  imdoubtedly  in  the 
possession  of  the  tenant  of  the  plaintiffs,  and  there- 
fore be'*— the  defendant — '*had  constructive  notice 
of  his  tenancy,  and  consequently  notice  of  the 
plaintiff" »  title."  The  last  sentence  is  directly  con- 
trary to  the  statement  of  the  law  by  the  Pi  ivy  Council 
above  set  out.      It  does  not  purport  to  be  a  decision 
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of  a  new  point,  but  Is  the  reooUeotion  of  Sir  George 
Jenel,  M.B.,  of  the  law  at  it  had  always  stood. 
.  Neither  the  ease  in  the  Priyy  Gonnoil  nor  any  other 
aathority  on  the  point  appears  to  have  been  dted,  and 
it  is  dear  that  the  law  was  not  as  stated  by  Sir 
Qecst^  Jessel,  M.R.,  unless  he  intended  to  alter  it 
by  his  decision.  With  all  respect  for  that  eminent 
judge,  I  am  driven  to  the  conclusion  that  his  memory 
had  failed  him  for  the  moment  in  this  respect.  The 
IMyy  Council  had  stated  the  law  in  1863,  and  no  case 
had  occurred  to  alter  it  in  the  meantime,  and  I  cannot 
accept  the  words  italicized  above  as  a  correct  state* 
ment  Further,  the  proposition  appears  to  me  un- 
reasonable. The  purchaser  is  fixed  with  notice  of  the 
tenant's  rights,  beoaase  he  can  inquire  of  the  tenant, 
and  can  practically  compel  an  answer,  for  a  tenant 
who  was  told  that  the  purchaser  proposed  to  buy  on 
the  footing  that  the  tenant's  interest  was  to  the  effect 
appearinsr  in  his  lease,  who  refused  to  answer,  would 
And  it  difiicult  to  establish  any  greater  right  against 
such  purchaser.  But  the  tenant  runs  no  riiUE  by 
refusing  to  answer  an  inquiry  to  whom  he  pays  his 
rent,  and  it  is  surely  unreasonable  to  apply  the 
doctrine  that  a  man  has  constructive  notice  of  a  fact 
whidi  he  could  have  discovered  by  inquiry,  to  a  fact 
which  he  could  not  so  discover.  If  a  vendor  or 
mortgagor  cffers  property  stated  to  be  subject  to 
tenancies  there  is  nothing  in  that  fact  that  tenants 
are  in  possession  to  give  rise  to  any  suspicion.  It 
might  well  be  otherwise  if  the  mortgagor  or  vendor 
stated  that  there  was  no  tenant,  and  a  tenant  was  in 
fact  found  in  possession,  but  tlds  would  depend  on 
the  drcnmstances  of  the  case,  and  on  the  sospicion 
that  might  or  might  not  be  fairly  deemed  to  be 
aroused  thereby. 

Solicitor  for  plaintiff,  Henry  H.  Fanshawe, 

Solicitors  for  defendants,  Leslie  ^  Hardy,  for  Bayer 
A  Colt,  Hastiogs. 


^Sl]  July  16. 17. 18. 1900. 

TOWKBSND  v.  JaBMAN.  (a.) 

Farinerehip — Trade  name — Limited  company — Sale  of 
trade  name — Abandonment — Covenant  in  restraint  of 
trade — Unilateral  covenant  —  Incident  to  huaineea — 
Freehold  premises  —  Name  carved  in  structure  — 
Frasure, 

A  limited  company  which  on  being  incorporated  takes 
t7^  name  of  the  old  firm,  whose  business  and  goodwill  it 
?uis  bought,  and  tohich,  in  accordance  with  the  require- 
ments  of  the  Companies  Act,  1862,  adds  the  word 
**  Limited  **  to  that  name,  does  not  theireby  abandon  the 
use  of  the  trade  name  of  the  old  firm  but  may  sdl  it  to  a 
purchaser  of  the  company's  business, 

Montreal  Lithographing  Co.  (limited)  v.  Sabiston, 
[1899]  A.  C.  610,  48  W.  -8.  Dig.  189,  considered  and 
distinguished, 

A  covenant  made  between  two  partners,  whereby  one  of 
them  agrees  on  t?ie  termination  of  the  partnership  not  to 
carry  on  business  within  a  certain  distance  of  the  place 
where  the  partnership  btuiness  is  situated,  is  of  necessity 
an  incident  to  the  business  and  for  its  benefit,  as  there 
cannot  be  a  covenant  in  restraint  of  trade  in  gross  as  that 
would  be  unreasonable  and  therefore  void, 

Jacoby  v,  Whttmore,  32  W,  R,  18,  49  L,  T.  Rep. 
335,  followed, 

(a.)  Beported  by  C.  W.  Mbad,  Esq.,  Barrister-at- 
Law. 


Elves  V.  Crofts,  10  C.  B,  241,  eooplained. 
Where  a  man  sells  to  another  a  freehold  house  on  which 
his  name  is  carved  on  part  of  the  structure  he  cannot 
compel  the  purchaser  to  erase  the  name  unless  he  has  (dben 
a  direct  covenant  to  that  effect. 

The  defendant  had  for  many  years  carried  on  the 
business  of  a  seed  and  com  merchant  and  nurseiy- 
man  at  his  freehold  shop  at  Chard  under  the  name  of 
«  E.  J.  Jarman,*'  the  name  being  carved  in  stone  otv 
the  doorway  of  the  shop. 

In  June,  1888,  the  defendant  took  the  plaintiff  into 
the  business  as  partner. 

The  partnership  deed  dated  the  30th  of  June,  1888, 
provided  (artide  1}  that  the  partnership  shonld  com- 
mence on  the  1st  of  July,  1888,  and  continue  for  a 
term  of  twenty-one  years  unless  previously  terminsted 
as  thereinafter  provided ;  (article  2)  that  the  firm  should 
be  called  '*  Jarmau  &  Co.,  The  People's  Seedsmen**; 
(article  25)  that  either  partner  might  retire  from  the 
firm  at  the  end  of  the  seventh  or  fourteenth  year  on 
giving  his  partner  twelve  calendar  months'  notice  in 
writing,  in  which  case  the  continuing  partner  should 
have  the  right  to  purchase  the  retiring  partner'i 
share  on  giving  notice  to  that  effect — tbe  plaintiff 
also  covenanting  that  if  he  shonld  withdraw  from  the 
partnership  by  notice  as  aforesaid,  or  the  same  shonld 
haVe  determined  by  effloxion  of  time  or  b^  death  or 
in  any  other  manner,  should  not  during  tiie  period 
of  twenty-one  years  from  the  commencement 
of  the  purtnersbip  (unless  he  should  purohaee  tiw 
share  of  the  defendant  under  article  28)  carry  on  s 
similar  business  within  forty  miles  from  Chard.  By 
article  28,  if  either  of  the  partners  were  to  die  before 
the  expicatian  or  determination  of  the  term,  tiw 
surviving  partner  was  given  the  option  of  purchasing 
the  share  of  the  deoeaeed  partner  at  a  valuation. 
The  partnership  business  was  carried  on  prindpilly 
at  Chard,  at  the  defendant's  freeholdshop,  which  the 
firm  held  as  tenants  of  the  defendant;  they  alio 
carried  on  a  branch  business  on  leasehold  premises  st 
Taunton. 

In  January,  1895,  a  limited  company  was  formed 
under  the  name  of  *<  Jarman  &  Co.  (liaiited),'*  whidu 
porchased  and  took  over  the  partnership  busineH. 
This  oompany  was  really  a  private  company,  the 
majority  of  the  shares  belog  held  by  the  plaintiff  and 
defendsnt. 

By  an  indenture  dated  the  25th  of  May,  1895,  the 
pliUntiff  and  defendant  sold  and  assigned  aU  the 
beneficial  interest  and  goodwill  of  the  plaintiff  aad 
defendant  "in  the  trades  or  businesses  of  seed 
growers,  seed  merchants,  and  nurserymen,  so  carried 
on  by  tiiem  as  aforesaid,  and  also  sll  the  stock-in- 
trade,  goods,  fixtures,  artidee,  and  things"  con- 
nected with  the  buein^si,  and  they  conveyed  to  the 
company  the  freehold  nursery  ground  belonging  to 
the  partnership. 

The  defendant  also,  by  a  deed  bearing  even  date, 
conveyed  the  freehold  shop  at  Chard  to  the  company 
in  fee  simple. 

The  plafiitiff  and  defendant  became  the  managing 
directors  of  the  company. 

In  Jnl^,  1899,  the  company  was  voluntarily  wmmd 
up,  and  m  September  of  that  year  the  property  of  the 
company  was  sold  at  auction  in  lots.  The  plaintiff 
purdiased  two  lots— the  freehold  shop  at  Chsrd, 
"together  with  the  viJuable  goodwill  of  Meesn. 
Jarman  &  Co.'s  seed  and  com  business  as  heretofore 
carried  on  by  them,"  and  the  freehold  nursery  ground, 
"  together  with  the  valuable  goodwill  of  the  basine« 
of  nurserymen  and  florists  as  heretofore  carried  on  \tf 
the  company."  These  lots  were  conveyed  to  tiie 
plaintiff.  The  goodwill  of  the  business  was  alio 
assigned  to  him  by  a  deed  dated  the  16th  of  Novem- 
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ber,  1899.  The  plaintiff  oontinned  to  oarry  on  the 
boainess  under  the  name  of  *'  Jarman  &  Go."  When 
ooDveyed  to  the  plaintiff  the  name  "  E.  J.  Jarman  " 
was  Btill  oarved  on  the  stone  over  the  shop,  but  this 
was  removed  after  the  issue  of  the  writ.  The  defen- 
dant pnrohased  at  the  aaotion  the  interest  and  good- 
will of  the  company  in  the  branch  business  carried  on 
at  Taunton,  and  this  was  assigned  to  him  by  an 
indenture  dated  the  26th  of  September,  1899.  The 
defendant  carried  on  this  business  till  the  lease 
expired  in  June,  1899,  since  which  time  he  had  no 
■hop  at  Taunton.  He  iJso  carried  on  a  business  at 
(jhitdj  and  had  a  nursery  at  Chard  Stoke.  He  carried 
on  business  first  of  all  as  '*  Jarman  &  do."  and  after- 
wards as  "  Jarman  &  Jarman,"  and  in  this  way  and 
by  the  use  of  catalogues  similar  to  those  used  by 
the  company  held  himMlf  out  as  carrying  on  business 
at  Ghard  in  succession  to  the  original  busmess. 

The  plaintiff  claimed  an  injunction  asking  that  the 
defendant  might  be  restrained  from  carrying  on  or 
resoming  business  at  Chard  as  "  Jarman  &  Co."  The 
defendant  counterdaimed  for  an  injunction  to  restrain 
the  plaintiff  from  carrying  on  business  at  Chard  in 
,  breaohlof  artide  25  of  the  partnership  artioles  and  also 
to  restrain  him  from  carrying  on  business. 

YbungeTf  Q,G,^  and  BvuknuuUT^  for  the  plaintiff. — 
The  defendimt  may  trade  under  his  own  name  of 
£.  J.  Jarman,  but  he  is  not  entitled  to  carry  on 
business  at  Chard  under  any  name  likely  to  be  con- 
fnsed  with  the  plaintiff's  trade  name  of  "  Jarman  ft 
Co."  The  assignment)  of  the  goodwill  to  the  plaintiff 
carries  with  it  the  exclusive  right  to  the  old  name  at 
Ohard,  and  the  plaintiff  is  entitled  to  use  it  so  long  as 
he  does  not  miake  the  plaintiff  liable:  MuMam  v. 
ThorWB  CatOe  Food  Co.,  28  W.  B.  966.  14  Ch.  D. 
748;  Turton  v.  Turton,  38  W.  E  22,  42  Ch.  D.  128; 
Trego  V.  Hunty  44  W.  E.  225,  [1896]  A.  0.  1 ;  In  re 
David  &  MaUheiDs,  47  W.  E.  313,  [1899]  1  Ch.  378 ; 
BurcheU  v.  WUde,  [1900]  1  Ch.  551,  The  plaintiff's 
covenant  in  article  25  was  an  asset  of  the  partner- 
ship, and  as  such  passed  to  the  company.  The 
plamtiff  purchased  it  as  part  of  the  goodwill :  Jacohy 
V.  Whitmore,  32  W.  E.  18,  49  L.  T.  Eep.  335.  The 
name  *'E.  J.  Jarman"  carved  on  the  shop  has  been 
erased  by  the  plaintiff,  but  he  was  not  bound  to  do 
so,  as  it  passed  to  the  company  with  the  freehold,  and 
from  them  to  the  plaintm.  The  defendant  is  not 
therefore  entitled  to  have  the  name  erased. 

Hughes,  Q.C,  and  Kerlpt  for  the  defendant — ^The 
covenant  in  article  25  of  the  partnership  deed  was  not 
for  the  benefit  of  the  business,  but  was  a  personal  right 
as  between  the  partners.  Jctcohy  v.  WhUmore  is 
t^ierefore  to  be  distinguished  as  it  was  not  a  covenant 
by  a  third  person  for  the  benefit  of  the  firm,  but  was 
an  obligation  of  one  partner  towards  the  other,  it  could 
not  be  an  asset  of  the  business  for  it  only  can  arise  on 
the  termination  of  the  partnership.  The  covenant 
was  for  the  protection  of  the  defendant's  business  and 
was  valid  when  made,  it  cannot  therefore  be  invfdid 
now:  Elvea  v.  Cro/U,  10  C.  B.  241.  The  company 
could  not  sell  the  right  to  the  plaintiff  to  use  its 
name,  as  that  was  granted  to  it  by  the  Crown  and  is 
not  a  subject  for  sale:  Montreal  Lithographing  Co. 
(LimiUd)  v.  Sabision,  [1899]  A.  C  610,  48  W.  E.  Lis. 
189.  The  use  of  the  name  <'  Jarman  &  Co."  wUl 
involve  the  defendant  in  liability  and  he  is  therefore 
entitled  to  an  injunction :  Thynne  v.  8h<yoe,  38  W.  E. 
667,  45  Ch.  B.  577.  The  plaiotiff  has  in  any  case 
no  right  to  use  the  name  *'  E.  J.  Jarman  "  over  the 
shop  and  the  defendant  is  entitled  to  have  costs  of 
the  counterclaim  on  that  point. 

^ueXnnaster  replied. 

Fabwsll,  J.,  after  finding  as  a  fact  that   the 


defendant  was  holding  himself  out  as  carrying  on  the 
business  formerly  carried  on  at  Chard  by  the  partner- 
ship firm  and  afterwards  by  the  company,  continued: 
Now  it  is  said  that  I  cannot  grant  an  injunction  in 
this  case  without  restraining  the  use  by  the  defendant 
of  his  own  name,  and  that  all  that  he  is  doing  is  that 
he  is  using  his  own  name.  I  entirely  disclaim  any 
intention  of  granting  an  injunction — nor  does  the 
plaintiff  ask  for  it— which  will  prevent  the  defendant 
using  his  own  name  of  E.  J.  Jarman.  He  has  been 
trading  first  of  all  as  '*  Jarman  &  Co.,"  which  is  not 
his  name,  and  then  as  "  Jarman  &  Jarman,"  which 
also  is  not  his  name,  and  the  obvious  reason  for  his 
preferring  these  names  is  that  customers  seeing  the 
plural  would  suppose  that  '*  Jarman  &  Co."  was  the 
old  firm  or  that  "  Jarman  &  Jarman  "  was  a  variation 
of  tiie  old  firm.  It  appears  to  me  that  the  very  fact 
that  he  is  not  trading  under  his  own  name  is  very 
strong  evidence  that  he  desires  to  get  the  benefit  of 
somethhig  beyond  the  benefit  to  be  derived  from  the 
use  of  his  own  name.  I  shall  in  no  way  restrain  him 
from  using  his  own  name. 

Then  it  is  said  that  I  cannot  restrain  the  defendant 
from  using  the  name  of  Jarman  at  the  suit  of  a  pur- 
chaser from  Jarman  &  Co.  (Limited),  because  the 
limited  company  could  not  sell  the  right  to  use  that 
name  as  it  was  granted  to  them  by  the  Crown,  and  it 
could  not  therefore  be  disposed  of  by  them  in  any 
way  on  sale.  In  support  ox  that  contention  the  case 
of  Monireal  Lithographing  Co.  {Limited)  v.  Sdbieian 
has  been  cited.  There  are,  however,  several 
points  of  distinction  between  that  case  and  this.  In 
the  first  plaoe  tiie  defendant  is  not  purporting  to 
trade  in  the  name  of  the  Ibnited  company,  so  no 
question  of  that  sort  arises  here.  Affain,  apart  from 
any  such  question,  all  that  was  decided  in  that  case 
was  a  mere  question  of  fact,  as  is  pointed  out  in 
Lord  Davey*s  judgment.  There  it  was  found  as  a 
fact  that  the  d^eodant  was  not  holding  himself 
out  as  the  successor,  and  therefore  that  dedaion 
merely  goes  to  that  particular  case.  Why  am 
I  to  hoM,  as  has  been  suggested,  that  the  plain- 
tiff has  not  got  that  right  whidi  was  conveyed 
to  him  in  terme^viz.,  the  goodwill  of  the  old 
firm  of  Jarman  &  Co.,  which  was  assigned  to 
the  company  and  assigned  by  them  to  the  plaintiff? 
It  appears  to  me  plain  tbat  the  company  did  buy  it  and 
were  entitled  to  use  the  words  **  Jarman  &  Co."  as  their 
trade  name.  It  was  as  much  their  property  as  any  trade- 
mark which  might  have  been  bought  from  the  old 
firm  and  used  in  their  business.  So  lar  as  it  was  pos- 
sible for  them,  compatibly  with  the  requirements  of 
the  Companies  Acts  to  use  that  old  name,  they  con- 
tinued to  use  it.  The  only  way  in  which  a  trade 
name  or  trade-mark  can  be  lost  is  by  abandonment. 
Abandonment  is,  I  have  always  understood,  a  ques- 
tion of  fact  to  be  determined  by  the  facts  iu  each 
particular  case.  A  man  is  not  held  to  abandon,  unless 
the  court  comes  to  the  conclusion  that  he  intended  so 
to  do.  To  my  mind,  it  would  be  impossible  for  any- 
one to  find  as  a  fact  that  a  company  which  on  being 
incorporated  takes  the  name  of  the  old  firm  whose 
business  and  goodwill  the  company  has  bought,  and 
which  necessarily  aocordinff  to  law  adds  to  that  name 
the  word  **  Limited,''  thereby  abandons  the  right  to 
the  trade  name  or  trade-mark  of  the  old  firm  which 
the  company  has  used  in  the  only  way  in  which  it 
could  use  it  l^ally.  Therefore,  so  far  as  that  is 
concerned  the  {£iintiff  has  the  right  to  use  the  wordi 
*'  Jarman  &  Co*/'  and  he  has  a  nght  to  prevent  the 
defendant  from  holding  himself  out  as  the  successor 
either  of  the  firm  or  of  the  company ;  but  the  injunc- 
tion which  I  intend  to  grant  will  be  so  limited  as  not 
to  restrain  the  defendant  from  trading  as  Edgar  James 
Jarman,  which  is  his  own  name. 
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I  now  pass  on  to  the  defendant's  counterclaim, 
which   raises    an   ingenioas    and    novel    snggestion 
which  goes  to  the  root  of  the  whole  claim.    It  comes 
to  this:  The  defendant,  who  was  the  antecedent  trader, 
took  into  partnership  the  plaintiff,  who  by  the  partner- 
ship articles  agreed  tbat  in  oertaia  events  he  would  not 
on  the  determination  of  the  partnership  carry  on  a 
similar  busuK^ss  within  certain  limits.     Now  it  is  said 
that  the  company  bas  bought  the  partnership  business, 
and  that  the  benefit  of  this  particular  agreement  is  no 
portion  of  that  business.    To  my  mind  that  argument 
contains  a  fallacy.      The  company  has  bought  the 
business  and  goodwill  of  the  two  partners ;  by  reason 
of  that  particular  covenant  there  was  sometluDg  more 
in  the  defendant  than  in  the  plaintiff,  because  the 
business,  considered  as   a  continuiug  business,  with 
the  goodwill  attached   to   it,   was  worth  more    to 
the    defendant   by  reason  of    that    cov<*nant ;     but 
such    a  covenant  when  entered   into    muse   neces- 
sarily be  incident  to  a  business.      In  other  words 
there  cannot  be  a  covenant  in  gross  in  restraint  of 
trade,  for  such  a  covenant  would  be  unreasonable 
and  therefore  void.    I  cannot  state  a  test  of  rt^asonabl — 
ness  better  than  by  taking  the  reasons  given   by 
Tindal,   C.J.,  in    nomtr  v.    Oravea,    7    Bing.   735, 
at  p.  743.     Now,  if  one  man  apart  from  any  busi- 
ness takes  a  covenant  in  gross  from  another  man 
that  he  will  not  trade  at  all,  that  is  simply  oppresiive. 
He  does  not  require  it:  to  protect  his  own  intermit, 
because  he  has  no  interest  to  prot<'ct.    It  is,  therefore, 
only  as  incident  to  the  business  that  the  covenant  can 
in  its  origin  have  legal  validity,  althoui(h,  as  held  in 
Elwea  V.  Cro/ts,  it  may  very  well  continue  to   have 
validity    after    the    original    business    has    ceased, 
because  ex  post  facto  occurrences  do  not  necessarily 
invalidate  a  covenant  good  in  it*  inception.      Tae 
defendant,  therefore,  cannot  successfully  assart  that 
this   was  a  covenant  in  gross  not  incident  to  the 
business.        Moreover,    it    plainly     increased     the 
value  of  the  business  in  the  hands  of  an  assignee,  and 
the  defendant  in  terms  assigned  the  whole  of  the 
goodwill  to  the  company.    Test  it  in  this  way :    Sup- 
pose the  plaintiff  had  gone  out  of  the  partnership,  so 
that  the  defendant  was  entitled  to  enforce  the  covenftnt 
against  him,  and  the  defendant  had  then  sold  tiie 
goodwiU  to  the  company,  con  d  it  have  been  contended 
that  the  company  dia  not  get  the  benefit  of  that 
coveoant,  so  that  they  could  restrain  the  plaintiff 
from  trading  in  that  form  ?     I  should  have  thought 
that  that  was  hopelessly  unarguable.    The  benefit  of 
the  covenant,   therefore,   passed  as  incident  of  the 
goodwill,  not  only  for  the  reason  I  have  suggested, 
but  also  for  the  reason  given  in  the  case  of  Jacobi/  v. 
Whitmore"  yiz.f  that  the  covenant  was  for  the  benefit 
of  the  business.     As  Brett,  M.B.,  says :  '*  It  has  been 
said   that  such  an  argument  does  not  add  to   ibe 
value   of  the    goodwill  because  it  does   not    bring 
fresh  customers;  but  it  prevents  them  from  being 
taken  a<vay."     The  g^undwork  of  that  decision  was 
that  it  was  found,  as  a  ma«  ter  of  common  sense,  ttiat  the 
agreement  added  to  the  value  of  the  goodwill,  and  the 
inference,   therefore,  was  irresistible  that  when  the 
goodwill  was  conveyed  the  grantor  intended  to  obtain 
the  whole  of  the  benefit  and  protection  of  anything 
which  was  sold  as  incident  to  or  beneficial  to  the 
^odwill.    There  is  nothing  in  Ewra  v.  Crofia  which 
interferes  with  this.     That  was  a  case  of  an  implied 
release  of  a  covenant.    That  particular  case  in  no  way 
touches  the  question  which  I  am  now  considering,  of 
the  assignment  of  the  benefit  of  such  a  covenant. 
That  the  goodwill  of  the  property  which  is  conveyed 
shall  pass,  and  that  it  will  so  pass,  seems  to  me  to  be 
plain  from  the  various  cases  to  which  I  have  been 
referred,  including  amongst  others  the  case  before 
Stirling,  J.,  of  Thynne  v.  Shove,  but  that  really  is  not 


the  point  which  has  been  pressed  upon  me  with  so 
much  energy.  Therefore,  so  far  as  that  oonteatioaig 
concerned  on  the  construction  of  the  deed,  I  hold 
that  it  was  one  of  the  incidents  of  the  goodwill,  and 
that  it  was  conveyed  by  the  person  whoovneiit— 
viz,  the  defendant — to  the  company,  and  from  the 
company  has  passed  by  conveyanoe  to  the  plaintiff. 

Then  it  was  said  that  I  ought  not  to  allow  the 
name  *'  Jarman  &  Co. "  to  be  used  by  the  plaintiff  st 
all,  and  also  that  I  ought,  having  regard  to  the  facts, 
to  order  the  plaintiff  to  pay  the  costs  of  the  couater- 
claim  in  respect  of  the  name  **  B.  J.  Jarman  "  on  the 
shop  at  Chard.  The  two  points  are  somewhat  > 
different.  The  court  no  doubt  qualifies  the  right 
which  is  given  under  an  assignment  of  goodwill, 
when  the  actual  use  of  the  name  is  not  specified  hj 
restricting  the  user  of  the  name  to  which  the  goodwill  ii 
annexed,  so  as  not  to  impose  a  personal  liability  on 
the  assignors.  So  far,  however,  ai  the  use  of  the 
nam-)  of  '*  Jarman  &  Co."  is  concerned,  I  am  of 
opinion  there  is  no  liability  which  can  reasonably  be 
supposed  to  accrue  to  the  defendant  by  its  user.  The 
d^endant  having  transferred  the  right  to  use  the 
name  to  the  comptny  knowing  that  the  oompaoy 
might  sell  it  again  to  somebody  else,  cannot  omplaia 
that  they  have  sold  that  which  he  gave  them  the 
right  to  sell,  nor  can  I  see  that  the  use  of  the  name 
will  involve  the  defendant  in  any  liability.  On  th«t 
p^int  it  is  sufficient  to  refer  to  BurcheU  v.  WtUk,  48 
W.  B.  491,  [190Q]  1  Ch.  551.  The  defendant's  name 
is  not  held  out  as  a  partner  by  the  use  of  a  name 
which  is  not  his  own. 

Tnen  there  is  the  very  carious  qoMtioa  mbout  ths 
carved  words  *'  B.  J.  Jarmau."  Tnis  is  only  mateft«l 
on  the  question  of  costs,  but  i(  raises  a  queitioa 
which,  as  far  as  I  know,  is  absolutely  noveL  Wnea 
the  shop  was  used  for  the  business  of  the  old  firm 
and  of  the  defendant  the  name  ''B.  J.  Jarmaa" 
was  oarv«d  in  stone  over  the  door*  Now  if  the 
plaintiff  was  using  that  name  otherwise  tbaa  by 
allowing  the  carving  to  remain  on  the  shophihai 
bought,  I  should  certainly  think  that  he  w<b  not 
entitled  so  to  use  it — ^no  right  to  use  that  name  k« 
been  a«signed  to  him.  He  tells  me  he  does  not 
intend  t)  nee  the  name,  and  that  he  has  era«edit 
The  question  is,  whether  he  was  bound  so  to  ezaee  it? 
Ic  is  a  question  of  conflicting  rights.  The  defeudaat 
sold  tne  freehold  with  the  oacviog  thereon  to  tiie 
company,  which  resold  it  to  the  plaintiff.  What  right 
has  the  defendant  afterwards  to  require  the  oompaoy 
or  the  plaintiff  to  remove  part  of  the  freehold?  I 
am  whoUy  unable  to  see  that  he  has  any  such  right. 
If  a  man  ohoses  to  sell  a  honte  with  his  name  oarred 
thereon,  and  takes  no  covenant  from  the  purchaser  to 
alter  the  building  ia  that  respect,  I  can  see  no  equity 
whatever  which  will  after  awards  enable  him  to  oumpel 
the  purchaser  to  do  so.  The  name  here  was  capable 
f>f  erasure  without  much  trouble,  but  it  miffht  hafe 
been  built  in  by  means  of  coloured  bricks  and  in  that 
c-ise  the  defendant,  if  his  contentioa  is  correct,  would 
have  been  entitled  to  compel  the  plaintiff  to  pull  oat 
that  portion  of  the  building.  I  cau  only  say  thuif 
the  vendor  of  a  shop  desires  t  j  compel  tUe  porctiaser 
to  pall  down  and  i»lter  some  portion  of  it  because  the 
use  of  the  shop  as  it  stands  may  impose  some  liability 
on  him,  he  must  take  a  covenant  to  that  effect.  In 
the  absence  of  such  a  covenant  I  hold  that  he  hrt 
no  such  right.  The  counterclaim  therefore  fail>i 
and  the  plain  iff  is  entitled  to  an  injunction. 

Solicitors,  James  Banks  Pittman  ;  Reed  cfe  Bited,  for 
Rtei  cCr  Co,,  Taunton. 
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emvt  of  SppeaU 

AppeaL  "^ 

(A.  L.  Smith«  M.B.,  and  Oollina  (  Not.  15. 

and  Btirling,  L.JJ.)  j 

MKRRn.T.  V.  Thomas  Wilson,  Sons,  &  do. 
(Limited),  (a.) 

Master  and  tervant— Employers*  lidbility— Accident — 
dmipmeation — **  Factory  " — Ship  unloading  at  quay 
^**  Undertakers**— Fadory  and  Workshop  Act,  1895 
(58  A  69  Vict,  c  37),  s.  23,  suh-section  l^WorhmerCs 
Compenaatum  Act,  1897  (60  &  61  Vict.  c.  37),  «.  7. 

A  ship  carrying  eatUe  and  other  cargo  toas  moored 
alongside  a  quay  not  belonging  to  the  shipotvners.  The 
shipotoners  were  going  to  discharge  the  ship  by  their  own 
mesu  A  workman  in  the  employment  of  the  shipowners 
WIS  on  the  quay  engaged  in  getting  a  gangway  from  the 
quay  on  to  the  ship  when  he  slipped  and  fell  between  the 
skip  and  the  quay  wall,  and  toas  killed.  The  gangway 
was  for  the  purpose  of  enabling  the  workmen  and  crew  to 
get  to  and  from  the  ship,  but  was  not  used^  or  ctbout  to  be 
used,  in  the  process  of  unloading.  The  cattle  were,  on  the 
day  in  qtuetton,  diecharged  into  lighters  on  the  other  side 
of  the  ship.     No  other  cargo  was  discharged  on  thai  day. 

In  an  application  for  compensation  under  the  Work- 
men's  Compensation  Act,  1897,  t?ie  county  court  judge 
hdd  that  the  deceased  man  was  employed  on  or  in  or 
oSbeut  a  ship^  and  tJuU,  therefore,  tJie  employment  was  not 
wiViin  the  Act. 

Eeldf  that  the  employment,  at  tJie  time  of  tJie  accident, 
was  on  a  quay,  and  therefore  on  a  ''factory  **  within 
tedion  7  of  tJie  Act ;  t?iai  the  shipowners  had  at  the  time 
the  "  acttud  use  "  of  thai  part  of  the  quay  where  the  ship 
was  moored,  and  were,  therefore,  the  occupiers  of  it,  and 
came  within  the  definition  of  "undertakers'*  in  section 
7,  mb'Sedbion  2,  of  the  Act ;  and  t?iat  tJie  Act  applied, 

Beid,  also,  that  the  gangway  was  not  plant  used  in  the 
process  of  unloading  on  to  the  quay,  and  was  not,  there- 
fore, a  ''ftictory  "  within  section  7  of  the  Act,  as  defined 
by  section  23,  sub- section  1  (a),  of  the  Factory  and 
Workshop  Act,  1895. 

Appeal  from  an  award  of  the  Hull  County  Oonrt 
judge  under  the  Workmen's  Compensation  Act,  1897. 

The  applicant  for  compensation  was  the  widow  of 
a  workman  who,  at  the  time  of  his  death,  was  in  the 
employment  of  the  respondents.  The  respondents' 
iteamship.  The  Ohio,  was  moored,  for  the  purpose  of 
disoharsmg  her  cargo,  alongside  a  quay  in  the 
Alezanara  Dock  at  Hull  belonging  to  the  railway 
company  on  the  morning  of  the  34th  of  December, 
1899.  The  shipowners  were  going  to  discharge  her 
cargo  with  their  own  men.  The  cargo  consisted  of 
oi^e  and  goods.  The  deceased  man  was  engaged 
with  other  men  in  the  employment  of  the  respondents 
in  getting  a  gangway  from  the  quay  on  to  the  ship. 
W&le  80  engaged  the  deceased  man,  who  was  standing 
on  the  qua^,  dEipped  and  fell  between  the  quay  waS 
and  the  ship,  and  was  killed.  The  gangway  was  used 
for  euhUing  the  workmen  and  the  crew  to  go  to  and 
from  the  ship,  and  also  for  the  use  of  passengers,  if 
there  were  any,  and  their  light  luggage,  but  not  for 
the  pmpose  of  loading  or  unloading  cargo.  There 
were  no  passengers  arriying  by  the  ship  upon  the 
oocsaion  in  question.  On  the  24th  of  December  the 
cattle  were  discharged  from  the  ship  into  lighters  on 
the  other  side  of  the  ship  by  means  of  another  gang- 
way. No  other  cargo  was  discharged  until  after  the 
Ohnstmas  holidays,  when  the  car^  was  discharged  on 
to  the  quay.    The  county  court  judge  held  tlult  the 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 


employment  of  the  deceased  man  at  the  time  of  the 
accident  was  on  or  in  or  about  a  ship,  and  that  there- 
fore the  Act  did  not  apply.  He  also  held  that  the 
pT^ngway  was  not  plant  lued  in  the  process  of  unload- 
mgon  to  the  quay,  within  section  23,  sub-section  1  (a), 
of  the  Factory  and  Workshop  Act,  1895,  so  as  to  come 
within  the  definition  of  a  "  factory  "  in  section  7,  sub- 
section 2,  of  the  Workmen's  Compensation  Act,  1897. 
He  accordingly  made  an  award  in  favour  of  the 
respondents. 
The  applicant  appealed. 

W.  H.  Owen,  for  the  applicant. — ^The  county  court 
jodge  was  wrong  in  holding  that  the  ap^cant  was 
not  entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1897,  on  the  ground  that  the 
deceased  man  was  employed  on  the  ship.  The  deceased 
was  employed  at  the  time  of  the  accident  on  the  ^uay, 
which  is  made  a  "  factory  "  by  section  7,  sub-section  2, 
of  the  Act  of  1897  by  reference  to  section  23,  sub-section 

1  (a),  of  the  Factory  and  Workshop  Act,  1895.  [He 
referred  to  Flowers  ▼.  Chambers,  47  W.  E.  513,  [1899] 

2  Q.  B.  142.]  The  respondents  were  the  '*  under- 
takers "  in  respect  of  that  factory.  By  section  7,  sub- 
section 2,  of  the  Act  of  1897,  the  undertakers  are  the 
occupiers  of  a  factory  within  the  meaning  of  th*« 
Factory  and  Workshop  Acts,  1878  to  1895 ;  and  by 
section  23,  sub- section  1,  of  the  Factory  and  Work- 
shop Act,  1895,  the  person  having  the  '*  actual  use  or 
occupation  "  of  a  factory  is  deemed  to  be  the  occupier 
of  it.  The  respondents  had  the  actual  use  of  this  part 
of  the  quay;  no  other  ship  could  use  it  at  the  same 
time.  Further,  the  gangway  was  "pl«nt"  used  in 
the  process  of  unloadiog  on  to  the  quay  within  section 
23,  sub-section  1  (a),  of  the  Factory  and  Workshop 
Act,  1895,  and  was  th«*refore  a  "factory"  within 
section  7  of  the  Act  of  1897. 

He  referred  to  Medd  v.  Maclver,  15  Times  L.  B. 
364 ;  Durrie  y.  Warren  &  Co.,  15  Times  L.  B.  365  ; 
Yarmouth  v.  France,  36  W.  E.  281,  19  Q.  B.  D.  647 ; 
Woodham  ▼.  AUardic  Transport  Co.,  47  W.  E.  105, 
[1899]  1  Q  B.  15. 

Joseph  Walton,  Q.C..  and  B.  D.  Kilbum,  for  the 
respondents. — The  real  question  in  this  case  is  whether 
the  respondents  were  the  "  undertakers  "  in  respect  of 
this  quay.  To  be  the  undertakers  the  respondents 
must  have  had  the  "  actual  use  or  occupation  "  of  the 
quay  within  section  23,  sub-section  1,  of  the  Act  of 
1895.  The  word  "  use  "  is  introduced  into  the  section 
coupled  with  the  word  <<  occupation."  Use  in  this  section 
means  something  in  the  nature  of  exdusive  occupa- 
tion. A  mere  user  like  that  of  a  person  walkmg 
across  the  quay  could  not  bring  the  case  within  the 
section.  Ehreryone  who  goes  to  a  quay  or  dock,  such 
as  a  carrier,  or  a  bill  of  lading  clerk,  uses  it  in  one 
sense,  but  not  in  Hie  sense  intended  by  this  section, 
lliere  was  no  exdusive  use  or  occupation  of  any  por- 
tion of  the  quay  in  the  present  case.  Anyone  could 
have  gone  on  to  the  quay  at  the  time  the  ship  was 
there.  [They  referred  to  Francis  ▼.  Turner,  48  W.  E. 
228,  [1900]  1  Q.  B.  478.]  Kor  was  this  gangway 
"  plant "  used  in  the  process  of  loading  or  imloMing 
to  or  from  the  quay.  It  was  a  passenger  gangway, 
and  a  mode  of  access  to  the  ship  for  the  workmen  and 
crew.    It  was  not  used  for  discharging  cargo  at  all. 

A*  L.  Smith,  M  E. — In  this  case  the  respondents 
were  the  owners  of  a  ship  laden  with  cattle  and  other 
cargo.  The  ship  had  taken  her  berth  alongside  a 
quay  in  the  Alexandra  Dock,  and  the  respondents 
were  going  to  discharge  the  ship  with  their  own  men. 
The  ship  had  tiie  use  of  the  quay  as  long  as  was 
neceisary  for  the  discharge  of  her  cargo.  A  gangway 
was  about  to  be  placed  from  the  quay  to  the  ship  in 
order  that  the  workmen  and  the  crew  might  get  to 
^  and  from  the  ship.    The  deceased  man,  who  was  in 
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tbe  employment  of  the  respondents,  was  engaged  in 
helping  to  get  the  gangway  from  the  quay  on  to  the 
ship,  when  he  slipped  on  the  quay  ana  fell  between 
the  quay  wall  and  the  ship,  and  was  killed.  Tue 
cattle  were  subsequently  discharged  into  lighters 
by  means  of  another  gangway  on  the  side  of  the  ship 
furthest  away  from  tbe  quay.  The  county  court 
judge  came  to  the  conduston  that  the  deceased  man 
was  at  the  time  of  the  accident  employed  on  or  in  or 
about  tbe  ship,  and  that  therefore  the  re8pondents 
were  not  liable  to  pay  compensation  und«-r  the  Work- 
men's Compensation  Act,  1897.  With  all  deference 
to  the  learned  judge,  I  can  see  no  evidence  to  support 
that  finding.  Tbe  deceased  man  never  was  on  board 
the  ship.    He  was  working  on  or  in  or  ab>ut  the 

auay  at  the  time  of  the  accident.    Upon  that  point, 
tierefore,  I  cannot  agree  with  the  decision  of  the 
learned  judge. 

Other  pomts,  however,  were  raised  on  the  appeal .  It 
is  not  di>puted  that  the  quay  was  a  "factory" 
within  the  meaning  of  section  7  of  the  Workmen's 
Compensation  Act,  1897.  Sub-section  2  of  that 
section  defines  a  factory  as  having  the  same  meaning 
as  in  the  Factory  and  Workshop  Act*,  1878  to 
1891,  and  also  as  including  any  dock,  wharf,  quay, 
warehouse,  machinery,  or  plant  to  which  any 
provision  of  the  Factory  Acts  is  applied  by  the 
Factory  and  Workshop  Act,  1895.  Turuinir  to  section 
23  of  the  Factory  and  Workshop  Act,  1895,  we  find 
that  certain  provisions  of  the  Factory  Acts  rf  lating  to 
accidents  were  extended  to  docks*  quays,  wharves,  and 
warehouses,  and  were  to  have  effect  as  if  every  dock, 
wharf,  quay,  and  warehouse,  and  so  far  as  relates  to  the 
process  of  loading  or  unloading  therefrom  or  thereto, 
were  included  in  the  word  "factory."  There  can  be  no 
doubt  that  by  th^t  section  this  quay  was  a  *'  factory  " 
Therefore  the  deceased  man,  who  at  ihn  time  of  th*^ 
accident  was  working  on  the  quay,  was  employed  in 
a  factory,  and  so  far  the  Act  of  1897  applie*. 

But  now  oomes  the  real  potnt  in  tne  c»-  e.  It  is  said 
that,  though  tbat  may  be  true,  the  respondents  were  not 
the  "  undertakers"  in  respect  to  that  factory  within 
the  meaning  of  section  7  of  the  Act  of  1 89  7 .  '  *  Under- 
takers "  are  defined  by  section  7,  sub-section  2,  in  the 
case  of  a  factory  as  meaning  the  occupiers  of  a 
factory  within  the  meaning  of  the  Factory  and  Work- 
shop Acts,  1878  to  1895.  That  relegates  us  to  the 
Factory  and  Workshop  Acts.  In  tbose  Aots  there 
does  not  appear  to  be  any  definition  of  *'  occupier  " 
until  we  come  to  the  Factory  and  Workshop  Act, 
1895.  By  section  23  of  that  Act  tbe  person  having 
the  "actual  use  or  occupation"  of  a  dock,  quay, 
wharf,  or  warehouse  is  to  deemed  to  be  the  occupier 
of  a  factory.  The  question  therefore  in,  had  the 
respondents  the  "  actual  use "  of  thi^  quay 
at  the  time  of  the  accident?  The  quay  was  cou- 
structed  for  tbe  purpose  of  »hips  using  it  for  the 
purposes  of  loa^ng  and  unloading  cargo.  Tbe 
respondents  brought  their  ship  alongside  the  quay 
and  monopolized  it  for  the  purpose  of  unloading  cargo. 
It  is  not  at  all  like  the  case,  suggesred  in  argument, 
of  a  carter  coming  on  the  quay  to  deliver  a  load,  or  of 
a  clerk  going  to  the  quay  with  a  bill  of  lading.  Tne 
question  is  whether  this  ship,  on  the  facts  found  in 
this  case,  had  not  the  actual  use  of  this  quay.  I 
cannot  cut  down  the  words  of  tbe  section.  I  cannot 
say  otherwise  than  that  the  respondents  had  ihe 
actual  use  of  this  quay  at  tbe  time  of  the  accident. 
The  case  therefore  comes  within  the  Act. 

Another  point  was  takn  ou  behiJf  of  the  applicant, 
which  only  oecomes  materi«l  in  case  the  other  points 
are  decided  against  her.  Ir,  {%  gaid  that  the  deceased 
man  at  the  time  of  the  accident  was  employed  on  or 
in  or  about  '*  plant"  used  in  the  process  of  unloading 
on  to  the  quay,  and  that  therefore  he  was  employed 


on  or  in  or  about  a  *'  factory  "  as  defined  by  section  23 
of  the  Factory  aad  Workshop  Act,  1895.  It  is  ssid 
that  the  gangway  in  question  was  *'  plant "  being  so 
used.  Upon  the  facts  here  it  is  cUar  th%t  the  gang- 
way at  the  time  of  the  accident  was  not  being  us*^  or 
about  to  be  u«ed  in  the  process  of  unloading.  It  wss 
about  to  be  used  far  the  purpose  of  enabling  the  men 
to  get  ou  to  the  ship  to  discharge  the  cattle  by 
another  gangv^ay  into  lighters  on  the  other  side  of 
the  ship.  The  Mpplicint  therefore  is  wrong  upon  tfaii 
point.  Upon  the  other  points,  however,  she  succeeds, 
and  the  appeal  must  be  allowed. 

Collins,  L  J.— I  agree.  The  question  we  have  to 
decide  is  whether  the  respondents  are  " undertakers" 
in  respect  of  a  '*  factory  "  in  which  the  deceased  man 
was  employed  at  the  time  of  the  accident  causing  his 
death.  It  is  not  disputed  that  the  place  where  tht 
man  was  emploj  ed  was  capable  of  being  a  factory 
within  the  meaning  of  the  Act.  He  was  employed  on 
or  in  or  about  a  qui»y,  and  also  on  <>r  in  or  about  a 
ship.  It  is  clear  toat  whatever  his  duties  were  on  the 
ship  he  was  employed  on  tbe  qua  v.  Therefore  he 
wai  employed  tn  what  was  capable  of  k>eing  a 
factory.  A  quay  is  made  a  factory  by  section  7,  sub- 
section 2,  of  the  Workmen's  Compensation  Act,  1897. 
by  reference  to  section  23  of  the  Factory  and  Wora- 
shop  Act,  1895.  By  this  roundabout  p'oces^  • 
factory  i»  made  to  cover  several  different  things,  bat 
each  of  those  things  must  be  capable  of  a  ddioable 
area,  not  minutely^  but  eauh  must  be  capable 
of  being  for  practical  pur^  ses  defined  with 
regard  to  space.  Accordiugly  ic  would  be 
difficult  to  say  that  such  an  indefinable  area  as  that 
upon  which  a  man  rested  the  soles  of  riis  feet  ae  he  was 
moving  about  could  be  a  factory  within  the  Act.  A. 
mifTe  pedis  jjOB9e$sio  is  not  enough.  There  must  bo 
some  area  capable  of  being  defined  by  metes  and 
bounds.  In  the  present  case  wh  have  an  area  capable 
of  being  a  factory  if  used  to  «uuh  au  extent  and  in 
such  a  way  as  to  render  the  space  of  quay  so  used 
definable.  I  see  no  reason  wby  the  space  of  quay 
used  here  was  not  a  factory.  Were,  then,  the  respond- 
ents the  undertakers  in  respect  of  that  factory  ?  The 
word  •*  undertakers "  is  defined  by  section  7,  sub- 
section 2,  of  the  Act  of  1897  as  meaning  the  oocapier 
of  the  factory  within  the  meaning  of  the  Factory  and 
Workshop  Acts,  1878  to  1895  By  section  23  of  tbe 
Factory  and  Workshop  Act,  1895,  a  person  having  the 
*'  actual  use  or  occupation  "  of  a  quay  is  to  be  dH**m«^ 
to  be  the  occupier  of  it.  In  order  to  ascertain  whether 
a  person  has  the  actual  use  of  a  thing  we  must  look 
at  the  subject-matter  and  see  what  is  its  ordinary 
u^er.  The  user  must  have  some  reference  to  the 
object  for  which  the  subject-matter  exists.  A  quay 
exists  for  the  practically  exclusive  use  or  occupation  by 
ships  for  the  purp  )Be  of  loading  and  unloading.  Snob 
an  exdasive  user  does  not  inaued  prevent  people  from 
walkmg  about  the  q<iay,  but  it  i^  an  exclusive  user 
for  the  purposes  for  which  ships  ordinarily  use  a 
quay.  The  whole  length  of  tli«s  sbip  had  the  uee  of 
tnis  qnay  to  the  full  ext*-nt  to  which  a  sbip  ever  do<« 
use  a  qu«y  for  ttie  purpose  of  loading  or  unloading 
cargo,  and  for  processes  analogouf  thmto.  I  do  not 
see  how  tbere  can  h^  any  greater  actual  user.  Use 
U  something  less  than  oooiipafion.  The  word 
"  actual "  has  fall  force  given  to  it  when  the  ahip 
uses  the  quay  for  all  purpoees  involved  in  the  prooees 
of  loading  or  unloading  and  m  so  using  it  neoessarity 
prevents  other  ships  from  using  it  in  the  same  way 
at  the  same  time.  The  rt*spoad»*nt4  h«»d  the  prscticu 
use  of  a  substaitial  and  definable  area  of  tbis  qoay. 
Therefore  all  the  neoessary  elements  exist  to  eatiUe 
the  applicant  to  succeed.  There  is  a  factory ;  the 
respondents  had  the  actual  use  of  th^t  factory,  and 
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tbe  deceased  mwi  met  his  d«'ath  while  employed  on 
or  in  or  abont  that  fuctorj.  There  is  one  other  point 
with  regard  to  tbe  word  '*  pl«nt."  I  agree  with  the 
Master  of  the  Bolls  that  t^e  gangway  in  question  was 
not ''plant"  u»ed  in  tbe  process  of  loading  or  un- 
kMtding  on,  to,  or  from  th<«  quay.  The  most  that 
can  be  said  is  that  it  wai  anoUlary  to  that  process 
It  wa^  not  nsed  in  ei  h-r  of  those  processes.  A  still 
more  fatal  difficnlty  exists.  The  process  of  nnloadiog 
WM  not  on  to  tbe  qaay,  bat  into  lighters  alongside 
the  ship. 

Stirlino,  L.J.,  oonconed. 

Appeal  allowed. 

Soltdiors  for  the  applicant,   WilUamaon,  Hill,  dh 
Co.,  for  T.  A  A.  Priestman,  Hull. 

8i  lidtora  for  the  reapondents,  Pritehard  &  Sons,  for 
Hearfields  A  Lambert,  Ha>]. 


Oot.  25. 


From  Chan.  Div.  \ 

(Lord  Alveratone,  L.G.J.,and  Bigby  > 

and  Yaaghan  Williams,  L.JJ.)     ) 

Douglas  v.  Bolam.  (a.) 

Truitee^  Judicial  trustee — Appointment  of  new  trustee — 
Section  of  nominee  of  applicant— Jurisdiction  of  court 
—  Appointment  of  third  person  —  Judicial  Trustees 
Act,  1896  (o9  &  60  Vict.  c.  35),  s.  1  (1)  (3). 

Sub-section  3  of  section  1  of  the  Judicial  Trustees  Act, 
1896,  applies  only  to  the  particular  cases  mentioned  in 
the  section^  and  does  not  cut  down  the  general  power  of 
appointing  anyJU  and  proper  person  to  be  a  trustee,  given 
to  the  court  by  subsection  1  of  section  1  of  the  Act. 

Consequently,  if  the  court  is  not  satisfied  of  the  fitness 
of  the  nominee  of  the  person  making  the  application,  it  is 
not  hound,  in  such  a  case,  to  appoint  only  an  official  of 
the  court,  but  can  appoint  some  other  person  whose  name 
has  been  brought  before  the  court  by  some  other  of  the 
parties  interested. 

This  was  an  appeal  against  th^  refusal  of  Kekewieh, 
J.,  to  discharge  an  order  which  he  had  made  in 
chambers  for  the  appointment  of  a  jadidal  trostee  of 
a  settlement  dated  &e  27th  of  June,  1865,  made  on 
the  marriage  of  B.  S.  Douglas  with  Jane  Eliza  Adams. 

B.  8.  Douglas  died  in  1888,  and  Mrs.  Douglas,  the 
plaintifip,  was  tenant  for  Ufa  of  the  property  comprised 
in  the  settlemenf. 

The  settlement  provided  that  it  should  be  lawful 
for  the  survivor  of  B.  S.  Doaglas  and  Mrs.  Douglas 
"  to  exercise  any  statutory  power  of  appointing  a  new 
trustee  or  new  trustees  *'  of  the  settlement 

The  present  action  was  commenced  in  1896  by  Mrs. 
Douglas  and  her  four  daughters,  who  were  entitled 
sabject  to  Mrs.  Douglas's  life  interest  to  the  property 
comprised  in  the  settlement,  against  B.  G.  Bolam,  the 
then  surviving  trustee  of  the  settlement,  to  compel 
him  to  make  good  a  breach  of  trust. 

A  compromise  was  arrived  at  which  was  approved 
by  an  order  of  the  8th  of  August,  1897,  and  on  the 
2ad  of  August,  1898,  an  order  was  made  appointing 
John  Broadway  judicial  trustee,  and  the  defendant 
Bolam  was  then  discharged. 

In  1899  Broad wav  desired  to  retire,  and  on  the 
20th  of  June,  1899,  Mrs.  Douglas  took  out  a  summons 
asking  that  Bro%dway  might  be  at  liberty  to  resign 
the  position  of  judicial  trustee  of  the  settlement,  and 
that  Edward  Brewis.  the  husband  of  one  of  the 
daughters  of  Mrs.  Douglas,  might  be  appointed 
judicial  trustee  in  his  place. 

(a.)  Beported  by  J.  I.  Sttrung,  Esq.,  Barrister- 
at-Law. 


Broadway  had  nut  origiuallv  given  the  notice  to 
the  court  r-qaired  by  rule  23  (1)  of  the  Jadici-1 
Trustee  Bales,  1897,  of  his  de>ire  to  be  discharged 
from  the  trust,  but  be  subsequently  gave  the  not  ce 
and  suggested  J.  M.  Winter  as  his  fuooessor. 

Winter's  nomination  was  objecced  to  by  Mrs. 
Dou^l-s  and  Mrs.  Brewis,  but  was  supported  by 
the  other  thre>^  debugbtern. 

Kekewioh,  J.,  appointed  Wiut-r.  Mrs.  Djugl«s 
moved  in  court  to  discharge  the  order,  a  d  Kekewioh, 
J  ,  refus«»d  the  motion. 

Mrs.  Douglas  and  Mrs.  Brewis  appealed.  Tbe 
notioe  of  appeal  asked  that  the  official  solicitor  or 
some  other  fit  and  proper  pemou  might  be  appointed 
judicial  trustee  in  place  of  Winter. 

Coldridge,  for  the  appeal,  contended  that  if  the 
court  did  not  appoint  the  person  nominated  by  tbe 
applicant,  there  was  no  jurisdictiou,  by  reason  of  sub- 
section 3  of  section  1  of  the  Judicial  Trustees  Act, 
1896,  to  appoint  any  person  a  judicial  trustee  other 
to  an  an  official  of  the  court. 

Tomlin,  for  the  other  three  daughters,  was  not 
called  on  to  argue. 

Lord  Alyerstoxe,  L  C.J. — Upon  the  application  of 
Mrs.  Douglas,  the  tenant  for  life,  for  the  appointment 
of  Mr.  Brewis  as  judicial  trustee  of  the  settlement 
in  succession  to  Mr.  Broadway,  the  learned  judge  ha<f 
appointed  Mr.  Winter  to  be  judicial  trustee.  It  is  ' 
contended  that  if  tbe  court  is  not  satisfied  of  the 
fitness  of  tbe  person  nominated  by  a  person  entitled 
to  apply  to  tbe  court  under  sub-section  1  of  section  1 
of  the  Judicial  Trustees  Act,  1896,  the  court  under 
sub -section  3  of  the  same  section  can  only  appoint  an 
official  trustee  instead  of  the  person  s  >  nominated. 
I  think  that  would  be  too  narrovr  a  construction  of 
the  Act.  Mrs.  Douglas  has  not  a  general  power  of 
appointing  a  new  trustee;  she  is  only  entitled  to 
exerdse  any  statutory  powec  of  appointing  new 
trustees  of  the  settlement.  The  statutory  power 
material  in  this  case  is  contained  in  tbe  Judicial 
Trustees  Act.  In  my  opinion  tbe  court  under  sub- 
section 1  of  section  1  has  po^er  to  appoiut  any  fit 
and  proper  person  to  be  a  judicial  trustee ;  and  ta 
hold  that  this  power  is  c  mfioed  to  the  appointment 
of  an  official  trustee  where  a  person  who  is  entitled 
to  apply  to  the  court  to  make  tbe  appointment  has 
nominated  som^^one  of  whose  fitned*«  the  court  is  not 
satisfied  would  be  to  limit  the  beuefioial  operati  ^n  of 
the  Act.  I  thiuk  that  sub-section  3  does  not  cut 
down  the  power  conferr-d.  b/  sub-srction  1,  buc 
applies  only  to  the  part  cular  cases  mentioned  m  it*^ 
that  is  to  say,  it  gives  tbe  court  power  to  appoint 
the  official  trustee  where  the  court  is  not  satisfied  of 
the  fitness  of  the  person  nominated  by  the  applicant 
when  the  person  so  nominated  is  the  only  person 
before  the  court.  But  when  another  fit  person  is 
suggested  by  some  of  the  parties,  the  court  is  not 
bound  to  appoint  the  official  trustee.  Upon  the 
merits  of  the  present  casti  I  think  no  ground  has 
been  shown  for  interfering  with  the  exercise  of  the 
discretion  of  tbe  learned  judge.  The  appeal  must  be 
dismissed  with  costs. 

BiOBT,  L.J  — I  am  of  the  same  opinion.  A  proper 
application  was  made  to  thn  court  for  the  appointment 
of  a  judicial  trustee.  The  applicant  wished  Mr. 
Brewis  to  be  appointed,  but  it  has  been  admitted  before 
us  that  that  would  be  an  impossible  appointment. 
It  is  contended  that  it  the  court  does  not  appoint  him 
it  can  only  appoint  an  official  trustee  and  has  no 
jurisdiction  to  appoint  a  third  person.  Bule  23  of  tbe 
rules  made  under  the  Act  provides  that  if  a  judicial 
trustee  desires  to  be  discharged  he  must  give  notice 
to    th<^    court,   "stating    at    tbe   sam<i    tim<)    what 
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arrangemeni  it  is  proposed  to  make  with  regard  to 
the  appointment  of  a  suooessor  **  Here  the  retiring 
trustee  did  not  at  first  oomply  with  this  rule,  but 
on  the  omission  being  pointed  out  by  the  learned 
judge,  the  trustee  gave  a  proper  notice,  in  whicti 
he  suggested  the  appointment  of  Mr.  Winter  as  his 
■accessor.  In  this  way  the  name  of  Mr.  Winter 
was  fairly  brought  before  the  court  as  an  alternative 
to  Mr.  Brewis ;  and  I  have  no  doubt  that  the  court 
had  ample  jurisdiction  under  the  Act  to  appoint 
Mr.  Winter.  I  am  satisfied  that  Kekewich,  J., 
exerdsed  the  wisest  discretion,  and,  indeed,  I  should 
haye  come  to  the  same  conclusion  myself. 

Yaughan  Williams,  L.  J.— I  agree. 

Solicitors,  Poole  &  Robinson ;  Flux  &  Leadbitter. 


Ktirt  ®outt  of  justice. 


Chan.  Div.   ? 
Kekewich,  J. ) 


Nov.  28,  29. 


Bbbby  v.  Halifax  Commeboial  Banking  Co. 
(Limited),  (a.) 

Banker   and   customer— Account    current— Mortgage — 
Power  of  sale— Closing  of  account, 

A  customer  mortgaged  to  his  bayikers  a  policy  of  assur- 
ance on  his  life  to  secure  the  amount  owing  by  him  to  the 
hank  from  time  to  time  in  account  current.  The  mort- 
gage provided  that  the  statutory  power  of  sale  should  be 
exerdaable  by  the  bank  if  (inter  aUa)  the  customer  made 
default  in  payment  of  the  balance  due  on  the  account 
current  for  the  space  of  one  month  after  the  account 
current  had  been  closed.  The  customer  got  into  difficulties, 
and,  after  some  correspondence  with  the  bank,  wrote  to  the 
manager  on  the  9th  of  November,  1899,  informing  him 
that  there  had  been  a  meeting  of  his  creditors  and  a 
trustee  had  been  appointed.  By  a  deed  of  the  11  th  of 
November  he  assured  all  his  real  and  personal  estate  to 
the  trustee  for  the  benefit  of  his  creditors.  On  the  2%th 
of  November  notice  of  the  deed  was  given  to  the  bank, 
who,  on  the  \%th  of  December,  sold  the  policy  under  the 
power. 

Held,  that,  though  the  bank  had  not  itself  closed  the 
account,  the  debtor*s  letter  of  the  9th  of  November  must 
be  taken  to  have  amounted  to  a  closing  of  the  account 
within  the  meaning  of  the  clause  in  the  mortgage  deed  ; 
and,  consequently,  that  the  power  of  sale  had  been 
properly  exercised  by  the  bank. 

Action. 

This  was  an  action  for  redemption  of  a  mortgage 
and  damages  for  an  alleged  wrongful  sale  effected 
by  an  improper  exercise  of  the  power  of  sale  therein 
oontaine<L 

By  an  indenture  of  mortgage  dated  the  21st  of 
July,  1898,  David  Smithies  assigned  a  policy  of 
assurance  on  his  own  life  in  the  Boyal  Insurance 
Go.  for  £1,000  to  the  Halifax  Commercial  Banking 
Co.  (limited),  to  secure  his  banking  account  current 
with  the  Brighouse  branch  of  that  company. 
Smithies  covenanted  to  pay  all  moneys  due  upon  his 
current  account  when  thereunto  required  by  the 
company  or  their  sooretary  or  manager,  or  any 
branch  manager,  or  in  the  event  of  there  being  a 
balance  owing  to  the  company  on  the  said  account 
current  at  the  time  when  it  should  be  closed  by  the 
mortgagor's  death  or  otherwise.  The  mortgage 
contained  the  following  power  of  sale : 

(a.)  Eeported  by  J.  S.  Bislby,  Esq.,  Barrister-at- 
Law. 


'*  Provided  always  that  the  statutory  power  of 
sale  shall  be  exercisable  by  tne  company  if  default 
shall  be  made  in  payment  of  the  balance  owmg  o& 
the  said  account  curreot  or  other  the  moneys  due 
from  the  mortgagor  or  some  part  thereof  for  the  ipaoe 
of  one  calendar  month  after  the  said  account  current 
has  been  closed,  or  after  a  notice  in  writing  demand- 
ing such  payment  shall  have  been  given  by  or  oa 
behalf  of  the  company  to  the  mortgagor,  or  left  for 
him  at  his  usual  or  last  known  place  of  abode  in 
England  or  Wales." 

In  the  early  part  of  1899  the  account  was  over- 
drawn more  than  £500,  and  the  manager  of  the 
branch  began  to  press  Smithies  for  a  reduction  of  the 
overdraft. 

On  the  11th  of  April  he  wrote:  ''You  must  not 
draw  farther  on  your  account  under  any  circiim- 
stances." 

The  account,  however,  was  not  closed,  for  on  the 
29th  of  August  the  manager  wrote  to  complain  that 
the  overdraft  was  upwards  of  £550  and  Hiat  Smithiei 
had  sent  nothing  whatever  to  his  credit  for  upwards 
of  a  month. 

Not  long  afterwards  Smithies  wrote  that  he  had 
sold  bis  business,  but  it  had  not  realized  enough  to 
pay  the  first  and  second  mortgagees- 

On  the  30th  of  October  the  manager  again  wrote 
pressing  for  some  proposal  as  to  the  payment  of  the 
balance  due  to  the  bank. 

On  the  8  th  of  November  a  meeting  of  Smithies' 
creditors  was  held,  and  on  the  9th  of  November  he 
wrote  to  the  manager :  **  There  was  a  meeting  of 
creditors  yesterday.  .  .  .  They  agreed  to  accept 
all  the  assets  I  had.  I  gave  them  to  understand  thst 
I  was  insured  .  .  .  aad  that  you  held  the  p3li(7 
.  .  .  as  security  for  your  account.  There  was 
a  trustee  appointed.  .  .  •  Trusting  everyone  will 
get  20s.  in  the  pound.     .     .    ." 

On  the  17th  of  November,  Smithies  executed  a  deed 
of  arrangement  assuring  all  his  real  and  personal 
estate  to  the  plaintiff  Berry  as  trustee  for  his  oroditon. 

On  the  21st  of  November  this  deed  was  duly 
lesistered  under  the  Deeds  of  Arrangement  Act^  1887. 

On  the  28th  of  November,  Berry  wrote  to  the  bank 
giving  notice  of  this  deed  and  inquiring  what 
securities  the  bank  held. 

After  some  further  correspondence  the  bank 
answered  on  the  5th  of  December  that  it  was 
impossible  then  to  put  a  value  on  the  securities,  but  as 
soon  as  they  could  ascertain  the  precise  vslue  they 
would  reply  fully  on  the  subject.  At  the  same  they 
forwarded  the  pass-book  made  up  to  the  17th  of 
November. 

On  the  18th  of  December  the  bank  sold  the  policy 
for  £350  under  the  power  uf  sale. 

On  the  6th  of  January,  1900,  Smithies  died. 

The  plaintiff  brought  this  action  for  redemption  and 
damages  for  the  wrongful  sale  of  the  policy,  alleging 
(so  far  as  material)  that  the  account  had  not  been 
closed  one  calendar  month  before  sale  and  conse- 
quently that  the  power  of  sale  had  not  been  properly 
exercised. 


Warrington,  Q.G.,  and  Greenwood,  for  the  plaintiff— 
The  fir«t  question  is  whether  any  formal  demand  for 
payment  of  the  balance  due  was  made  by  the  bank. 
The  correspondence  discloses  no  such  demand.  The 
next  question  is  whether  the  account  was  closed.  A  \ 
bank  cannot  dose  a  customer's  account  without 
reasonable  notice :  Buckingham  db  Co.  v.  The  London 
and  Midland  Bank  {Limited),  12  Times  L.  B.  70. 
Smithies*  account  never  was,  in  fact,  dosed  by  the  i 
bank,  and  the  correspondence  shows  that  they  did  not 
treat  it  as  closed.  The  pass-book  was  made  up  to  | 
the  17th  of  November,  by  a  mere  pencil  entry,  and 
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the  acoount  was  not  fioally  olcsed  after  the  sale  of 
the  policy.  Eyen  after  the  debtor's  death  there  was 
a  farther  entry  and  balanoing  of  the  account.  The 
sale  was  therefore  an  improper  exerdse  of  the 
power. 

Benahaw,  Q.C.^  and  Leigh  Clares  for  the  defendants. 
—The  account  was  dead  from  the  29th  of  Ao^nst,  and 
anyhow,  was  dosed  by  Smithies'  letter  of  me  9th  of 
November  giving  the  bank  notice  of  the  meeting  of 
his  creditors.  The  deed  of  the  17  th  of  November 
fioally  severed  all  bosiness  rdations  between  him  and 
the  bank.  [Kekbwich,  J. — Tde  deed  itself  was  in  time, 
bat  it  was  not  communicated  to  you  imtil  the  28th  of 
November,  in  which  case  it  would  be  out  of  time.]  The 
bank  knew  on  the  10th  of  November  of  the  debtor's 
intentwn,  of  which  the  deed  was  the  fulfilment,  and 
after  that  date  it  could  not  prudently  have  honoured 
Smithies'  cheques.  We  rely  on  the  letters  of  the 
29th  of  August,  the  30th  of  October,  and  the  9th  of 
November.  The  letter  of  the  9th  of  November  was, 
piactioally,  a  notice  to  the  bank  that  Smithies  had 
oonmiitted  an  act  of  bankruptcy.  The  assigning  of 
all  his  property  by  the  debtor  to  the  trustee  was 
equivalent  to  closing  the  acoount.  A  declaration  of 
insolvency  by  one  of  the  parties  to  a  contract,  though 
it  does  not  put  an  end  to  the  contract,  justifies  the 
other  party  to  it  in  assuming  that  the  insolvent 
person  intends  to  abandon  the  contract :  Ex  parte 
CJuUmers,  In  re  Edwardes,  21  W.  B.  349,  L.  B  8  Ch. 
App.2  89;  Morgan  y.  Bain,  23  W.  B.  239,  L.  B. 
10  0.  P.  15.  It  is  immaterial  whether  the  pass-book 
was  made  up  in  ink  or  pencil,  but  the  fact  that  it 
wss  made  up  to  the  17th  of  November  shows  that 
the  bank  regarded  it  as  doied  on  that  date.  On  the 
18th  of  December,  when  the  policy  was  sold,  the 
month  required  by  the  mortgage-deed  had  expired 
sod  the  sale  was  good* 

Warrington,  Q.(7.,  in  reply. — It  was  for  the  bank 
to  dose  the  account,  not  for  the  customer.  If  the 
debtor  had  had  a  balance  to  his  credit  at  the  bank, 
the  letter  of  the  9th  of  November  might  have  operated 
as  a  notice  to  the  bank  of  its  assignment  to  his 
trustee,  but  the  account  was  a  debit  one,  and  the 
letter  did  not  alter  the  position  of  the  parties. 

Kbebwich,  J. — The  present  question  in  dispute  is 
one  of  interest  to  bankers  and  to  their  customers.  It 
will,  I  think,  be' convenient  in  considering  it  to 
examine  first  the  provisions  contained  in  the  mort- 
gage deed  of  the  2lBt  of  July,  1898,  and  then  to  see 
how  these  provisions  apply  to  the  facts  ;before  me. 
Toniing,  then,  to  the  power  of  sale  in  the  latter  part 
of  the  deed,  we  find  that  it  impliedly  recognizes  and 
incorporates  the  statutory  power  of  sale,  and  extends 
it  by  removing  some  of  the  restrictions  imposed  by 
the  statute.  [Bis  lordship  read  the  clause  in  the 
deed.]  The  power  of  sale,  then,  is  to  be  exercisable 
hy  the  mortgagee  on  the  occurrence  of  certain  events. 
"  If  de&ult  shall  be  made  in  payment  of  the  balance 
owing  on  the  said  account  current  ...  for  the 
■pace  of  one  calendar  month  after  the  said  aocount 
cotzent  has  been  dosed  " — that  is  one  event  named — 
'*  or  after  a  notice  in  writing  demanding  such  payment 
shall  have  been  given  by  or  on  behalf  of  the  company  to 
thenuntgagor  "— that  is  the  other  event  named  in  the 
danse.  I  have,  therefore  to  consider  whether  a 
demand  in  writing  for  payment  was  made  by  the  com- 
pany, or  the  aocount  current  was  dosed  within  the 
meudagof  the  deed,  and,  in  the  latter  event,  whether 
one  calendar  month  elapsed  between  the  dosing  of  the 
acoount  and  the  date  of  the  sale.  I  do  not  find 
from  the  correspondence — [His  lordship  read  extracts] 
—that  the  bank  gave  any  formal  notice  in  writing 
demanding  payment.  The  manager  frequently  pressed 
for  redaction  of  the  overdraft  or  proposals  from 


the  debtor  as  to  payment,  but  there  was  nothing 
amounting  to  a  demand  or  peremptory  request  for 
payment  oy  a  certain  day.  Coming  to  the  question 
of  dosing  the  acoount,  in  order  to  discover  the 
meaning  of  the  deed,  I  turn  to  the  covenant  for 
payment  which  it  contains  and  find  that  Smithies 
covenanted  to  pay  any  balance  that  should  be  owing 
to  the  company  on  the  aocount  current  at  the  time 
when  it  should  be  "dosed  by  the  death  of  the 
mortgagor  or  otherwise."  ''  Or  otherwise  "  is  a  large 
expression.  It  can  dearly  not  be  construed  here 
by  the  rule  ^vLsdem  generis,  for  no  event  can 
be  laid  to  be  ejusdem  generia  with  death*  I 
think  that  we  are  entitled  to  infer  that  the  event 
dosing  the  aocount  must  not  necessarily  be 
one  communicated  by  the  mortgagee  to  the  mort- 
gagor. Let  us  now  examine  the  drcumstanoes  of  the 
case.  What  was  the  object  of  the  deed  P  Its  object 
was  to  enable  the  mortgagor  to  keep  his  cuirent 
account  going.  There  was  no  express  contract  by  the 
bank  to  honour  his  cheques,  but  he  gave  them 
security  for  his  debit  account,  and  they  impliedly 
promised  to  honour  his  cheques  up  to  a  certain 
amount.  He  |^t  into  difficulties,  but  he  intended  to 
realize  his  busmess,  and  hoped  by  this  means  to  dear 
his  indebtedness  to  the  bank.  In  this  hope  the  bank 
manager  shared,  and  though  he  pressed  the  debtor 
again  and  again  for  propiMals  as  to  payment,  there 
was  not  a  single  letter  formally  demanding  payment 
of  the  balance  due,  or  saying  that  if  payment  was  not 
made  by  a  certain  day  the  acoount  would  be  dosed. 
In  every  letter  a  locua  poenitentiae  was  left  to  the 
debtor.  I  do  not  think  that  any  of  the  letters 
written  by  the  manager  can  be  taken  to  amount  to  a 
dosing  of  the  account  on  the  part  of  the  bank. 

I  now  come  to  tiie  letter  of  the  9th  of  November. 
[His  lordship  read  the  letter.]  If  that  letter  has  any 
meaning  at  all,  it  must  surdy  mean,  "  Here  is  an  end 
of  all  our  business  transactions  and  of  our  relations  of 
banker  and  customer;  I  have  assigned  everything  I 
possess,  induding  the  securities  hdd  by  you,  to  a 
trustee  for  my  creditors."  Some  stress  has  been  laid 
upon  the  fact  that  the  acoount  was  in  debit  and  not 
in  credit,  but  I  do  not  think  that  that  distinction  is  of 
importance,  and  I  do  not  see  how  the  letter  of  the 
9th  of  November  can  be  taken  to  amount  to  anything 
else  thtm  a  dosing  of  the  aocount  within  the  meaning 
of  the  clause,  and  therefore  in  my  opinion  the  power 
of  sale  was  properly  exercised  by  the  company,  and 
the  action  must  be  dismissed. 
Solidtors  for  the  plaintiff,  E,  C  Bawlinga  &  BuU* 
Solidtors  for  the  defendants,  Jacques  &  Co ,  for 
Godfrey,  Rhodes,  &  Evans,  Halifax. 


Dec  5,  6. 


Chan.  Div.  1 
Byrne,  J.   { 

In  re  Colby's  Tettsts. 
GiBsow  V.  Gibson,  (o.) 
Deed—ConaPrudion^**  Or'*  read  ** and"  — Gift  to  a 
class  —  Absence  of  words  of  division — Substantial 

gift- 

A  settlement  contained  a  trust  **for  all  and  every  the 
the  child  and  children  or  grandchild  of  Julia  Gibson,  the 
wife  of  John  Gibson,  party  hereto  living  at  the  death  of 
the  survivor  of**  H,  C,  and  M.  his  wife. 

Hdd,  that  the  word  **  or**  must  be  construed  literally. 

Held  also,  that  the  fact  that  the  document  to  be  con- 
strued  was  a  deed  and  not  a  will  made  no  difference. 

Held  also,  that  the  children  of  Julia  Gibson  who  were 

(a.)  Beported  by  B.  Lbigh  Bamsbothah,  Bsq«, 
Barzister-at-Law. 
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living  at  the  death  of  the  survivor  of  H,  C.  and  M.  his 
wife  alone  took  under  <A«  trust,  to  the  eocdusion  of  all  the 
grandchildren  notwithstanding  that  the  parents  of  some 
0/  the  grandchildren  were  then  dead. 

Tai«  WM  a  sammons  to  determine  the  ooostniotion 
of  »  settlHiDent. 

By  aa  iad-nture  of  settlement  d«ted  the  20th  of 
December,  1852.  oeitun  fauds  were  direoted  in  the 
events  which  happened  to  be  held  by  the  tnutees  of 
the  settlement  in  trust  '<  for  all  and  every  ttie  ch*ld 
and  children  or  grandchild  of  Julia  Gibson,  the  wife 
of  John  Gibeon,  party  hereto  living  at  the  death  of 
the  survivor  of"  fienry  Ooley  and  ACuian  his  wife. 

Henry  Coley  sorvive  i  his  said  wife  and  died  on  the 
14th  of  Jsnuary,  1900. 

Julia  Gibsoa  hid  tbirteen  children,  of  whom  eight 
survived  Henry  Col«y  and  w#-re  still  living ;  four  died 
in  the  lifetime  of  Henry  Ooley  without  ever  having 
been  married ;  and  one  died  in  the  lifetime  of  Henry 
Ooley  leaving  an  only  child.  Of  the  eight  living 
children  somi  were  now  married  and  had  children. 

The  questiou  for  decision  was  as  to  what  persons 
were  ioteiided  to  take  under  the  trusts  of  the  settle- 
ment as  above  set  out ;  «n  other  words,  whether  the 
word  «'  or  "  should  be  read  "  or,"  or  "  and." 

Mulligan^  Q.  C,  and  Ourdon,  for  theplaintiff,  who  was 
an  unmarried  daughter  of  Julia  Gibson.— There  is  no 
authority  for  holding  that  the  word  '*  or  "  in  a  deed 
shall  be  read  '<  and."  The  case  of  MargiUon  v.  Hall, 
12  W.  E.  334.  10  Jur.  N.  S.  89.  is  an  authority  for 
holding  the  contrary.  Here  the  gift  is  to  classes  as 
joint  tenants  in  the  alternative,  and  each  class  is 
exclusive  of  the  other :  Holland  v.  Wood,  L.  B.  11  Eq. 
91,  19  W.  B.  Oh.  Dig.  134 ;  AmaonY.  Harris,  19  Beav. 
210,  3  W.  B.  Oh.  Dig.  112,  126. 

Christopher  Jarwis,  for  a  grandchild  of  Julia  whose 
parents  were  living.— The  word  "  or  "  should  be  read 
**  and."  The  grandchildren  form  part  of  the  class  to 
take:  Ecoard  v.  Brooke,  2  Oox  Oh.  Gas.  213.  If  this 
is  not  so,  then  the  grandchildren  whose  parents  are 
alive  take  equally  with  those  whose  parents  died 
before  the  period  of  distribution. 

The  Hon.  Frank  RiAssell,  for  another  grandchild 
whose  parent,  the  child  of  Julia  Gibson,  had  died 
before  the  period  of  distribution. — The  contingency  of 
surviving  the  period  of  distribution  applies  both  to 
the  original  and  substituted  classes,  and  that  being  so 
the  gift  must  be  construed  as  substitutional :  Congreve 
v.  Palmer,  1  W.  B.  166.  16  Beav.  435;  Atkinson  v. 
Bartrum,  28  Beav.  219,  9  W.  B.  Oh.  Dig.  97. 

Mulligan,  Q.C.,  in  reply.— The  cases  cited  are  all 
oases  of  tenants  in  common  and  do  not  apply  to 
joint  tenants.  The  survivors  of  the  class  of  children 
take  all. 

Jjevett,  Q.C„  Stewart  Smith,  and  Stokes,  for  other 
parties  int<^rested. 

Byrne,  J. — In  this  case  a  question  of  construction 
arises  upon  the  terms  of  a  certain  settlement  made  on 
the  marriage  of  Henry  Ooley  with  Miss  Marian  Pink. 
In  the  events  which  have  happened  the  following 
trast  has  come  into  operation :  [His  lordship  read  the 
provision  before  stated,  and  continued:]  I  have 
already  decided  [ia  the  course  of  the  case]  that  grand- 
child rt^n  cannot  take  in  competition  with  their  par«nts. 
The  clause  has  been  read,  and  I  think  rightly,  by 
everybody  as  though  the  word  '*  grandchild "  was 
equiva'eat  to  '  *  grandchildren  or  grandchild."  There 
are  three  contentions  that  have  bmn  raised.  First,  it 
is  S4id  that  no  grandchildren  can  take  if  there  are 
children  liviog  at  the  period  named  for  ascertaining - 
the  class ;  secondly,  that  grandchildren,  children  of 
a  child  predecetsing  that  period,  take  the  share  their 
parents  would  have  taken  if  living ;  and,  thirdly,  that 


all  grAndchildrun,  even  though  their  parents  be  liring, 
must  take  amongst  them  the  share  which  any  deoesied 
chfld  would  have  taken 

Now  the  word  "  or "  in  this  settlement  mut,  I 
think,  be  interpreted  literally.  If  that  reading  be 
correct,  the  class  of  grandchildren  is  a  substitutioiiil 
cUss.  The  question  arises  upon  a  settlement,  bat  I 
do  not  know  that,  for  the  purposes  of  constmetioo, 
in  the  eveots  which  have  arisea  and  having  reffsrd  to 
the  class  that  was  to  take,  that  makes  anv  differenoa 
as  to  the  construction  to  be  put  upon  it.  I  have 
been  referred  to  cases  in  which  a  simnar  question  haa 
been  determined  in  respect  of  wills  and  which  bstr 
more  or  less  upon  the  subject  I  have  to  decide.  And 
upon  consideration,  not  only  of  the  cases  cited,  bat  of 
others,  I  have  come  to  rhe  conclusion  tha".  tbe 
effect  of  them  is  accurately  summed  up  in  Theobald 
OQ  Wills  (5th  ed.),  at  p.  592,  thus :  "  Where  the  Rift  is 
to  a  class  or  tneir  issue  the  further  question  arises 
whether  the  original  and  nubstituted  legatees  form 
two  mutually  exclusive  classes  so  that  no  snbstitated 
le^tees  can  take  if  there  are  any  members  of  tbe 
original  class  to  take,  or  whether  the  issue  of  mem- 
bers  of  tf)e  original  dass  dying  C4a  take  with 
the  surviving  members  of  the  original  class.  It 
w  clear  that  if  all  the  orii(inal  cUss  survive  the 
time  of  distribution  they  take  alone " ;  and 
for  that  the  author  cites  Bparkes  v.  Besial,  24  B. 
218,  and  Margetson  v.  Hdl,  So,  if  none  of  the 
original  dass  survive  the  time  of  distribution,  the 
substituted  legatees  alone  take.  But  if  some  of  thn 
original  class  die  leaving  children,  and  others  tn*- 
^ive  the  time  of  dif>tribution — ^ii  the  gift  ii  to 
sev-ral  persons  nominative  as  tenants  in  oomaum  or 
their  children — those  who  survive  the  time  of  distriba- 
tion  take,  together  with  the  children  of  those  who  die 
before  it :  Price  v.  Lr.ckley,  6  Beav.  180.  In  the  same  way, 
iu  the  case  of  a  simple  substitutional  gift  to  childtei  or 
their  issue  to  be  divided  among  them  in  f^oal  shsres, 
the  issue  of  a  child  dying  after  the  testator  and  before 
the  time  of  distribution  take  with  the  other  ohildreo. 
Now.  it  is  to  be  observed  first  of  all  that,  had  there 
b«en  no  children  at  the  period  nam^d,  grandchildreo 
and  grandchildren  only  would  have  taken.  So.  on 
the  othnr  hand,  bad  there  been  the  whole  nuoiber 
of  children  living  at  the  period  of  distribation, 
had  none  of  them  died,  they  would  htve  taken 
to  the  exclusiou  of  grandchildren.  There  are 
two  things  to  be  observed  in  this  dause  vhioh 
differentiate  it  from  any  case  to  which  my 
attention  has  been  called.  In  the  first  place,  this  is 
not  a  gift  to  a  child  or  children  or  their  issue ;  bat 
it  is  a  gift  to  a  child  and  children  or  grandchildren. 
That,  of  course,  has  occurred  in  certain  cases,  bat 
there  are  no  words  in  this  deed  denoting  division, 
equality,  or  the  creation  of  a  tenancy  in  common; 
nor  have  I  even  the  word  "  respectively  "  to  assist 
me  to  a  construction  which  would  give  to  grsuid- 
childreo — i,e ,  children  of  a  d*«ea9€^  parent,  thst 
share  which  the  pareut  would  have  taken  had  he  or 
she  survived  tbe  period  named.  Of  course  the 
tendency  of  the  decisintis  has  been,  whenever  tb« 
context  allows  it,  to  substitute  for  a  parent  a  child 
or  children,  and  that  has  occurred  in  many  cases. 
That,  of  course,  becomes  a  comparativdy  easy  matlsr 
whea  there  soe  words  denoting  an  intention  of 
division  of  the  property  into  shares,  but  1 
have  no  such  words  here;  I  have  simply  a  gift 
in  words  which  create  a  joint  tenancy  amoi^ 
those  who  do  tsJce.  I  cannot  predicate  of  any  child 
that  that  child  takes  a  share.  Each  child  with  ths 
other  memb«>rs  or  class  of  children  or  each  grandduM 
with  other  members  or  dass  of  grandchildreo  taking 
nndt*r  dther  of  these  gifts  would  take  the  whde  of 
the  property  in  joint  tenancy.    Under  these  ( ' 
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stances  it  appears  to  me  that  I  have  no  words  at  all 
in  this  8(»ttlen]«-nt  whioh  will  enable  me  to  say  that 
there  is  anything  equivalent  to  a  substitution  of 
grandchildrt-n  being  children  of  members  of  the  firsr 
class  for  the  parent  dymt^  before  the  period  at  which 
th«  first  class  was  to  be  ascertamed.  Althonith  I 
admit  thnt  I  think  the  case  is  an  extremely  difficult 
one,  I  have  come  to  that  conclusion.  I  may  add  this, 
that  had  I  come  to  the  other  conclusion  I  should  have 
fdt  extreme  difficulty  in  avoiding  the  argument  of  Mr. 
James,  who  says  that  in  this  settlement  there  are  no 
words  importing  that  the  grandchildren  forming  the 
sitemative  or  substitutional  class  ought  to  be  con- 
fined to  children  of  the  parent  dying.  That  has  had 
some  weight  with  me  In  bringing  me  to  the  con- 
clusion that  I  have  arrived  at.  Such  a  conclusion 
would  be  a  monstrous  one  and  I  should  only  do  it 
with  the  utmost  reluctance. 

The  result  i\  I  do  not  think  that  the  children  of 
the  parents  dying  before  the  period  of  distribution 
can  take. 

Solicitors.  W.  M,  Tayler  <fc  Son  ;  Drucea  &  Attlee ; 
a.  G.  Ali^ar. 


Dec.  11. 


Chan.  Div.  ) 
Farwell,  J.  j 

In  re  WALKER. 
Summers  v.  Barrow,  (a.) 

TruUte — New  tnuUe — Ab$mce/romthe  United  Kingdom 
/or  more  than  twelve  moiUhs — Temporary  return,  with 
trafuadion  of  trust  btmnesi — Staiuiory  power  of 
appointment  of  new  tnutee — Trustee  Act,  1893  (66 
A  67  Vict.  c.  53),  s.  10,  sub-section  1. 

A  trustee  travelling  on  the  Continent  for  a  period 
exceeding  twelve  months^  hut  who  hie  made  a  temporary 
visii  to  England  for  one  week  within  the  twelve  months, 
and  on  that  visit  has  transcu^ed  trust  busineasy  ii  not  a 
trustee  who  "  remains  oiU  of  the  U.uted  Kingdom  for 
more  ihan  twelve  months  "  within  the  meaning  of  section 
10  (1)  of  the  Trustee  Act,  1893. 

This  wa^  an  originating  summons  in  au  itdmintsira- 
tioQ  actiou,  and  wa^  taken  out  bv  George  Summers, 
described  tnerein  as  ''uf  the  Old  M«Qor  House,  East 
Molesey,  now  travelling  on  the  C^mtinent,  and  tem- 
porarily staging  at  au  hotel  (named)  at  Finisterre,  in 
Frauce.*' 

He  was  one  of  the  original  trustees  and  executors 
of  the  will  of  John  Walker,  whose  widow  was  also  a 
trustee. 

Mrs  Walker  and  her  son-in-law,  the  plaintiff, 
rsmaioed  the  sole  trustees  from  May,  1888.  onwards. 

In  or  befort)  April,  1899,  the  plttiuuff  went  to 
travel  on  the  Continent,  and  had  remained  abroad, 
excepting  that  it  appeared  from  an  entry  in  the 
b  x>k«  of  the  London  solicitors  acting  for  the  trustees 
th«t  in  November,  1899,  he  came  to  England  for  one 
week,  and  on  the  3rd  of  that  month  attended  at  their 
office  and  transacted  business  connected  with  the 
tra«t 

On  the  Itt  of  June,  1900,  Mrs.  Walker  executed  a 
deed,  prepared  by  other  solicitors,  whereby,  after 
reciting  that  the  plaintiff,  "  in  or  before  the  month  of 
April,  1899,  went  to  recide  abroad  and  has  ever  binc<) 
remained  and  still  remains  abroad,"  she  appointed 
aooiher  son-in-law,  Bev.  A.  H.  Barrow,  to  be  co- 
trustee with  herself  in  the  place  of  the  plaintiff. 

The  will  contained  no  power  for  appointing  new 
trustees,  but  Mrs  Walker  purported  to  act  nnder  the 
provisions  of  section  10  (1)  of  the  Trustee  Act,  1893. 


O  ving  to  family  estrangements  the  affairs  of  the 
tniMt  were  at  h  deadlock. 

The  plaintiff  by  tr)i«  summons  asked  the  court  to 
determine  wbo  were  the  present  trustees  of  the  wiU, 
and,  if  it  were  held  that  Mrtf.  Walk^-r  and  Mr.  Barrow 
wf>re  such  trustees,  that  he  or  some  otber  fit  person 
migr.t  b^  appointed  a  co-trustee  with  them. 

Mrs.  Barrow  and  other  parties  interested  after- 
wards issued  a  writ  claiming  {inter  alia)  the  removal 
of  thn  plaintiff  from  being  a  trusten  and  tbe  appoint*- 
m*'nt  of  new  trustees. 

The  plaintiff  did  not  nonr  ask  the  court  to  administer 
the  estate. 

Fellows  {Jenkins,  Q.C,  with  him),  for  the  plaintiff. 
— The  power  to  appoint  nnder  the  Tru^ten  Act,  1893, 
has  not  arisen,  the  plaintiff  not  having  been  out  of  the 
United  Kingdom  for  a  continuous  perid  of  over 
twelve  months;  the  deed  of  the  1st  of  June,  1900,  is 
therefore  bad. 

Upjohn,  Q»C.,  and  Christoplier  James,  for  the 
respondents. — The  Act  should  not  be  construed  too 
literally ;  a  merely  temporary  presence,  without  resi- 
denc«>,  in  Snglnnd  is  not  enough  to  prevent  the  opera- 
tion of  section  10  (1).  In  sub-tance  there  has  been  a 
residence  abroad  for  over  twelve  months,  and  the 
mode  of  interpretation  of  a  similar  cUu^e  w«s  a'iopted 
in  In  re  Moravian  Society,  6  W.  B.  851,  26  Beav.  101. 
See  also  In  re  Arbib  and  Classes  Contract,  39  W.  B. 
305.  [1891]  1  Oh.  601 ;  and  In  re  Earl  of  Btamford, 
44  W.  B.  249,  [1896]  1  Ch.  288. 

Fabwell.  J  — The  point  is  short,  and,  so  far  as 
I  am  awi*re.  a  novel  one.  Section  10  (1)  of  the 
Trustee  Act,  1893.  in  i-ffect  repeating  a  former 
enactment  that  was  repealed,  has  provided  for  the 
appointment  of  a  new  trustee  *'  where  a  trustee  .  .  • 
remains  out  of  the  United  Kingdom  for  more  than 
twelve  monthn.'*  lu  this  case  the  plaintiff  was  out  of 
the  United  Kingdom  for  twelve  months  prior  to  the 
1st  of  June,  1899  (on  which  day  Mrs.  Walker  pur- 
ported to  appoint  The  new  trustee),  but  with  tde 
exception  of  one  week.  During  that  week  he  attended 
at  the  office  of  the  solicitors  and  transacted  business 
of  the  trust.  I  am  therefore  unable  to  find  as  a  fact 
that  he  was  ''out  of  the  United  Kingdom  for  more 
than  twelve  months,'*  and  therefore  the  power  of 
appointment  has  not  arisen  and  the  aopointment 
made  by  Mrs.  Walker  was  not  good.  The  plaintiff 
and  Mrs.  Walker  remained  and  are  the  trustees  of 
the  will. 

S'>licitor8,  Stibbard,  Gibson,  ik  Co, ;  Drucss  db 
Attlee. 


(a.)  Reported  by  Warwick  H.  Draper,  Esq., 
Barrister-at-Law. 


Dbvsrges  v.  Sandb&cak,  Clark,  &  Co.  (a.) 

Mortgage —  Company—  Shares — Fluctuating  security — 
Power  of  sale  in  mortgagee — Costs. 

The  plaintiff  instructed  the  defendants,  who  were 
brokers^  to  buy  shares  of  a  fluctuating  nature  for  him, 
but  only  paid  a  part  of  the  purchase-moneys  in  spite 
of  repeated  applications  ;  in  pursuance  of  an  agreement 
between  the  plaintiff  and  the  defendants  the  sJiares  were 
entered  on  the  register  in  the  name  of  the  defendants  and 
so  held  by  way  of  security  for  the  payment  of  the  balance 
owed  to  them.  Upon  the  company  announcing  a  scheme 
of  rec4msir action  the  defendants  wrote  again  to  the  plain- 
tiff for  itistructioM  and  payment  of  his  debt.     Receiving 

(a.)  Reported  by  Warwick  H.  Draper,  Bsq., 
Barrister-at-Law 
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no  replify  they  themsdvea  applied  for  new  shares  in 
exchange  and  sold  300  to  pay  expenses  and  the  remainder 
later.  The  plaintiff  now  alleged  thai  the  sale  vkls 
improper  and  claimed  redemption  of  the  shares  or,  in  the 
alternative,  damages  for  the  alleged  wrongful  sale, 

Heidi  that  the  defendants,  as  mortgagees,  were  justified 
in  realizing  the  300  shares  to  pay  the  expenses  of  obtain" 
ing  the  new  shares  under  the  reconstru^ion  of  the  com^ 
pany  ;  and,  further ^  apart  from  a  povoer  of  sale  implied 
by  agreement  between  the  parties,  the  defendants,  oa 
mortgagees  with  a  security  of  a  fluctuating  nature,  were, 
after  making  their  applications  for  payment  and  the  lapse 
of  a  reasonable  time,  entitled  to  sell  the  shares  without 
commencing  an  action  of  foreclosure  and  without  an 
express  power  of  sale. 

Tucker  v.  Wilaon,  1  P,  Wms.  261  (sub.  nomine 
Wilson  V.  Tooker,  5  Br,  Pari,  Cos,  193),  discussed  and 
approved. 

This  was  an  action  by  a  Spaniard,  resident  in 
Spain,  against  a  firm  of  stockbrokers,  claiming 
redemption  of-  certain  shares  in  a  gold  mining 
oompany,  or,  in  the  alternative,  damages  for  the 
wrongful  sale  of  the  shares. 

The  facts  of  the  case  appear  from  the  judgment 
below. 

The  fall  text  of  the  letter  of  the  31st  of  August, 
1897,  referred  to  by  the  learned  judge  was  as  follows : 
**  We  have  been  expectiog  to  receive  from  you  the 
farther  remittance,  as  promised  by  you,  to  complete 
the  amount  due  to  us  on  the  purchase  of  the  shares 
which  have  been,  as  desired  by  you,  registered  in  our 
names,  and  are,  subject  to  the  amount  you  owe  us, 
registered  in  our  names,  and  are,  subject  to  (he 
amount  you  owe  us,  plus  interest  to  the  next  account 
day,  the  15th  of  Se{)temb8r,  at  your  disposal.  Should 
you  not  place  us  in  funds  by  th«t  date  we  shall 
deem  ourselves  at  liberty  to  sell,  at  our  discretion  as 
to  date  and  at  the  then  market  price,  the  shares  we 
hold." 

The  plaintiff  now  alleged  that  the  defendants  had 
sold  300  of  the  shares  without  notice  to  h^,  and  that 
since  the  sale,  which  he  submitted  was  wrongfid,  the 
price  of  the  shares  had  gone  up,  so  that  he  had 
suffered  loss  by  reason  of  it. 

The  defendants  admitted  the  sale,  and  before 
action  brought  claimed  to  be  entitled  to  the  shares 
for  their  own  benefit ;  but  in  their  defence  they  stated 
that  the^  were  willing  to  account,  and  they  there- 
with delivered  an  account  showing  a  balance  in 
the  plaintiff's  favour  of  £55,  which  they  brought 
into  court    But  the  action  came  to  trial. 

B,  Wallace,  Q,Q.,  and  BtutfUld,  for  the  plaintiff.— 
The  sale  of  the  shares  was  wrongful,  because  the 
defendants  had  no  power  of  sale  and  gave  the  plaintiff 
no  due  notice  of  their  intcDtion  to  sdl.  So  far  from 
having  any  knowledge  of  the  existence  of  the  shares 
on  which  his  debt  was  secured,  he  had  understood 
that  they  had  vanished  months  before. 

Upjohn,  Q,G,,  and  Stewart  Smith,  for  the  defendants. 
— Upon  the  ifacts  of  the  case  the  defendants,  as 
mortgagees  of  the  original  shares,  were  justified  in 
selling  at  a  reasonable  market  price,  after  making 
repeated  applications  in  1897  and  1898  for  payment  to 
which  the  plaintiff  made  no  response  and  after  a 
distinct  threat  to  sell  which  was  not  replied  to.  The 
plaintiff  by  insisting  here  that  the  new  shares  were 
taken  for  him  must  be  taken  to  admit  that  the  defend- 
ants were  mortgagees  for  the  original  debt  and  interest, 
with  a  right  also  to  recoup  themselves  for  expense  in- 
curred in  takin^the  new  shares  with  interest  at  the 
same  rate.  We  submit  that  upon  the  evidence 
and  correspondence  it  is  dear  that  there  was  an 
implied  power  of  sale  by  agreement  between  the 
parties;    and,    if   not,   that   in   such   a   mortgage 


of  shares,  being  property  of  a  fluctuating  value,  no 
express  power  of  sale  is  necessary,  but  after  the  time 
for  payment  has  passed  the  mortgagee  may  sell 
without  any  authority  from  the  mortgagor  and  wiQL- 
out  commencing  an  action  of  foreclosure:  Tucker  y. 
Wilson,  1  P.  Wms.  261,  and  {suh  nomine,  Wilaon  v. 
Tooker),  5  Br.  Pari.  Gas.  193,  cited  in  Gordon  Bobbins 
on  Mortgages,  p.  276;  Lockwood  v.  Ewer^  2  Atk. 
303 ;  Kemp  v.  WeMrook,  1  Yes.  sen.  278 ;  LangUm 
V.  WaiU,  16  W.  B.  508,  L.  B.  6  Eq.  165;  In  rt 
MorriU,  35  W.  B.  277,  18  Q.  B.  D.  222 ;  France  v. 
Clark,  31  W.  B.  374,  22  Oh.  D.  830.  The  omisnon  to 
write  another  letter  cannot  deprive  tiie  defendanti 
of  the  right  to  seJL  As  to  the  claim  for  damages 
the  defendants  are  merely  accountable  for  what  i&Bf 
received ;  the  plaintiff  neied  only  have  asked  lor  an 
account  by  summons  and  he  would  have  had  it. 

E.  Wallace,  Q,G,,  in  reply. 

Fabwell,  J. — ^This  is  an  action  claiming  redemp- 
tion, or,  in  the  alternative,  damages  for  wrongnil 
sale.  The  real  issue  I  have  to  try  is  whether  a  sale  by 
the  defendants  was  under  the  cirouoistances  justified  or 
not.  In  July,  1897,  the  plaintiff,  who,  I  understand, 
is  a  Spaniard  resident  in  Spain,  was  minded  to  boy 
certain  shares  in  the  Oenteal  Boulders  Gold  Mine 
through  Messrs.  Sandeman,  dark,  &  Co.,  brokass, 
who  are  the  defendants,  and  aooordingly  teom  Jvlj, 
1897,  down  to  October,  1897,  they  bought  for  t£e 
plaintiff  shares  which  amounted  altogether  to  £700, 
and  a  portion  of  the  purchase-money,  about  £400, 
was  paid  by  the  plaintiff,  the  balance  being  found  for 
him  oy  the  defendants  on  an  agreement  that  tbev 
were  to  have  a  charge  on  the  shares  for  the  sum  with 
interest  at  6  per  oent.  As  far  back  as  the  Slst  ol 
August,  1897,  the  defendants  wrote  to  the  plaintiff 
aslong  for  a  remittance,  and  saying  "  should  you  not 
place  us  in  funds  by  that  time  "  (that  is,  the  next 
account  day)  "we  shall  deem  ourselves  at 
liberty  to  sell,  at  our  discretion  at  the  than 
market  price,  tiie  shares  we  hold."  The  plaintiff 
did  not  remit,  and  in  fact  from  the  6th  of  Deoembw, 
1897,  when  he  paid  £12  3b.  lOd.,  no  payment  was 
made  whatever  by  him  at  alL  A  quantity  of  letters 
have  been  read  to  the  oourt,  and  there  were  oontinaal 
applications  for  payment,  and  no  payment  was  ever 
made,  but  the  excuse  rendered  by  the  plaintiff  (being, 
I  daresay,  not  an  unnatural  onen-namely,  the  exist- 
ence of  the  Spanish- American  War;  made  money  not 
easy  to  be  obtained  by  a  Spaniard  at  that  tinoe. 
Then  the  company  in  question  went  into  liquidation 
for  the  purpose  of  reconstruction,  and  on  the  9tli  of 
June,  1898,  a  circular  was  sent  to  the  defendants,  in 
whose  name  the  shares  were  registered,  and  was  Beat 
on  by  them  on  the  13th  of  June  to  the  plaintiff.  The 
giat  of  the  reconstruction  scheme  was  that  a  new  cona- 
pany  was  to  be  formed,  and  that  shareholders  in  the 
old  company  were  to  exchange  each  fully  paid-up  208. 
share  in  the  old  oompany  for  two  or  three  shares  in  the 
new  company,  tiie  shares  in  the  new  company  having 
178.  per  share  paid  only,  so  that  there  would  be  3a.  a 
share  to  be  paid  up.  The  circular  was  sent  on  by  the 
defendants  to  the  plaintiff,  and  they  impressed  upon 
him  that  if  he  wanted  the  shares  taken  up  he  mast 
send  the  money  necessary  to  pay,  and  they  made 
statements  as  to  the  forfeiture  of  the  shares,  whudi 
statements  were  inaccurate  from  a  legal  point  of 
view,  although,  as  I  have  already  said,  I  entirely 
acquit  them  of  any  intention  to  deceive.  I  caa  aee 
quite  well  what  was  in  the  mind  of  the  gentleauM 
who  has  been  in  the  box.  His  view  was,  whether 
you  call  it  forfeiture  or  not,  if  a  company  of  this 
sort  goes  into  liquidation,  and  for  the  purpose  of 
reoonstruction  you  do  not  choose  to  take  the  new 
shares  which  are  offered  jou,  you  praotioally  forfeit 
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all  right,  beoauee  practically  yon  very  seldom,  if 
ever,  obtain  anythiog  ont  of  the  old  company.  That 
was  obviously  the  view  that  was  taken,  and  that 
was  no  donbt  inaccurate,  and  it  was  very  likely  to 
have  mislead  the  plaintrfiP,  although  the  plaintiff  has 
not  been  called  to  say  so,  by  the  use  of  the  word 
"forfeit."  However  that  may  be,  the  plaintiff  hekd 
ample  opportunity  of  finding  the  money  if  he  desired 
to  haye  these  shares  taken  up,  and  he  was  told  in 
specific  terms  by  the  defendants  that  they  would  not 
mid  money  for  his  benefit.  However,  the  defendants 
on  the  last  day,  I  think  it  was,  on  which  it  was 
possible  to  take  np  these  new  shares,  having  com- 
municated with  the  plaintiff'  by  telegram  and  not 
having  had  an  answer,  thought  that  after  all  perhaps 
they  might  get  an  answer  just  too  late,  and  took 
up  the  shares  themselyes.  From  that  time  until 
the  submission  in  the  defence  they  took  up  a  wrong 
position.  They  assumed  they  were  entitled  applying 
as  they  did  in  their  capacity  as  owners  of  the 
shares  in  the  old  company,  to  hold  the  shares  in  the 
new  comj^y  as  their  own  absolutely.  They  could 
not,  in  this  court,  however,  have  deprived  the  plain- 
tiff mortgagor  of  all  right  in  the  new  ehares  so  taken, 
and  it  has  not  been  contended  that  they  can  by  their 
ooansel  in  the  case.  The  view  they  themselyes  took 
was  this :  **  We  gave  you,  the  mortgagor,  every 
opportunity  to  pay,  and  you  have  not  paid,  and  it 
was  our  naoney  that  paid,  and  by  paying  we  kept 
the  shares."  In  that  they  were  wrong.  Then 
nothing  hapiMns  until  the  whole  of  the  year  1898 
has  practioally  gone.  The  shares  were  applied  for 
sod  taken  np  on  the  22Qd  of  September,  1898,  on 
which  date  the  defendants  obtained  1,050  shares. 
There  was  no  oorrespondence  or  interview,  as  far  as  I 
am  aware,  between  the  16th  of  October,  1898,  and 
the  9th  of  July,  1899.  In  that  period  the  shares  went 
TO,  and  the  defendant  sold,  first  of  all  a  block  of  300 
ihares  at  lOi.  per  share,  realizing  £150  gross,  and 
thfla  the  remainder  of  the  shares.  The  proceeds  of 
the  first  sale  were  applied  in  making  the  payment  of 
3i.  a  share  which  was  required  on  taking  up  the 
new  ihaies. 

I  pause  here  to  say  that  from  whatever  point 
of  view  this  is  regarded,  a  mortgagor  coming  here 
ia  his  capacity  of  mortgagor,  and  asking  for 
redemption,  must  allow  the  mortgagOB  the  expen- 
diture that  he  has  made  neessary  to  obtain  the 
shares  which  are  now  claimed  by  the  mortgagor  in 
this  action,  as  forming  the  mortgagee's  security  by 
reason  of  the  transaction  entered  into  by  the  mort- 
gagee, in  his  capacity  as  mortgagee;  and  in  my 
opinion  the  mortgagee  was  not  bound  to  put  his  hand 
in  his  pocket  and  find  his  own  money  and  make  this 
payment,  but  was  justified  in  realizing  enough  of  the 
•hares  to  make  this  payment,  without  which  the 
■hares  would  not  have  had  any  existence  at  all. 
Therefore,  from  any  point  of  view,  in  my  opinion, 
there  is  no  question  of  wrongful  sale  of  the  300 
ahares,  part  of  the  1,050.  Then  the  plaintiff  comes 
back  to  England,  and  finding  these  shares  in  the 
defendants'  ovm  name  he  commences  this  action ; 
the  defendants  in  their  defence  make  the  proper 
snbmissbn.  They  first  of  all  pay  the  balance  of  £55 
into  court  and  say  on  the  account  that  is  delivered 
that  that  is.  the  whole  amount  due,  and  that 
it  is  sufficient  to  satisfy  the  plaintiff's  claim. 
Tbey  tben  go  on  to  lay :  <*  The  defendants 
are  willing  to  account  for  all  moneys  received  by 
them  from  the  plamtiff  or  realized  by  the  sale  of 
the  said  shares,  and  clitim  to  be  entitlfd  to  deduct 
all  moneys  paid  by  them  on  the  plaintiff's  account 
with  interest  at  6  per  cent,  from  the  dates  of  the 
respective  payments  until  recoupment."  Those  appear 
to  me  to  be  two  separate  submissions.    The  first  is 


under  the  rule  which  enables  the  d«f«*ndant  to  pay 
into  court  money,  and  allows  the  plaintiff  if  he  pleases 
to  have  that  sum  out  of  court,  and  have  done  with 
it.  If  the  plaintiff  is  not  satisfied  v^th  that  he  can 
have  an  account.  The  plaintiff  might  have  applied 
on  that,  and  taken  out  a  summons  under  ord^r  14, 
and  got  an  account,  or  he  might  have  moved  for 
judgment  on  admissions  and  taken  the  account,  and 
then  certain  items  of  commission  which  have  been 
charged  but  which  have  been  very  properly  given 
np  by  Mr.  Upjohn,  would  no  doubt  have  been 
btruok  off,  and  there  would  be  the  account.  But 
the  plaintiff  is  not  satisfied  witii  that.  Tne  shares 
have,  in  fact,  risen  from  the  date  when  the  first  of  the 
shares  were  sold,  which  was  in  March,  1899.  From 
the  amount  at  which  they  were  sold,  which  varied 
from  17s.  per  share  to  something  over  £1  per  share 
— 20s.  and  one-sixth  or  one- third— they  rose  so  that 
it  is  to  his  interest,  if  he  can,  to  say  **  that  sale  is  bad 
altogether,  and  I  hold  you  liable  in  damages  for 
having  wrongfully  sold." 

The  question  therefore  arises,  has  the  mortgagee 
of  shares  who  has  a  legal  title  by  reason  of  their 
having  been  transferred  to  his  name,  a  right  in 
law  or  equity,  or  both,  to  sell  those  shares  if  he 
cannot  get  paid  after  a  reasooable  time  has  elapsed  P 
Secondly,  assuming  the  general  law  was  against 
the  defendants,  is  there  in  this  particular  case  any 
implied  agreement  that  they  shall  have  such  a  power 
of  sa^e.  The  general  principle  is  stated,  in  my  opinion, 
accurately  in  the  last  (1897)  edition  of  Ooote  on 
Mortgages  by  the  late  Leopold  Qeorge  Gbrdon 
Bobbins,  at  the  bottom  of  p.  275.  He  is  dealing  with 
mortgages  on  stock,  and  in  my  opinion  the  shares  in  this 
company  stand  on  the  same  footing.  * '  Express  powers 
were  not  formerly  necessary  in.  mortgages  of  stock, 
or  in  the  instrument  of  defeasance  executed  by  the 
transferee;  nor  need  a  mortgagee  of  stock  now  rely 
on  his  statutory  power  in  order  to  realize  his  security 
by  sale.  If  stock  is  itself  made  the  security  for 
money,  and  the  day  appointed  for  payment  is  passed, 
the  mortgagee  may  at  once  proceed  to  sell  the  stock, 
and  repay  himself  principal  and  interest  without  any 
authority  from  the  mortgagor,  and  without  commen- 
cing an  action  of  foreclosure."  The  authority  he 
cites  for  that  is  Tucker  v.  Wilson,  1  P.  Wms.  251. 
That  was  a  case  of  Exchequer  annuities,  and  Haroourt, 
L.O.,  takes  the  view  that  there  was  no  implied 
power  of  sale  given  by  law  in  that  case,  there 
being  no  express  power,  because  he  thought  they 
were  **like  rent-charges  issuing  out  of  lands,  and 
not  like  stocks  which  might  be  thought  to  be 
of  imaginary  value."  That  was  reversed  by  the  House 
of  Lords,  but  I  pause  for  a  moment  to  see  what  he 
meant  by  that.  It  is  clear  to  my  mind  that  in  likening 
the  Exchequer  annuities  to  rent-charges  he  meant  this : 
<*  I  regard  the  security  as  though  it  was  land  or  a  rent- 
charge  issuing  out  of  land,  to  which  the  ordinary  rules 
apply,  and  you  must  find  an  express  po  wer  of  sale." 
I  do  not  understand  this,  therefore,  as  at  all  contest- 
ing the  general  proposition  that  in  the  case  of  a 
mortgage  of  stucks  which  may  be  taken  to  be  of  what 
he  calls  imaginary  value,  by  which  I  think  he  meant 
fluctuatiog  value,  the  geueral  rule  was  that  there 
was  au  implied  power  of  sale  at  law.  That  that  is 
the  true  view  I  think  appears  from  the  remarks 
made  by  Fry,  L  J.,  in  the  course  of  the  argu- 
ment in  the  case  of  In  re  Morritt,  18  Q.  B.  D.  222. 
The  case  of  Tucker  v.  Wilson  had  just  been  cited  by 
counsel,  and  Sir  Edward  Fry  says :  "  Those  cases  are 
cases  of '  stocks,'  not  of  moveable  chattels,"  the  contrast 
being  drawn  not  between  stocks  and  shares,  but  be- 
tween choses  in  action  and  moveable  chattels,  matters 
capable  of  manual  delivery,  and  therefore  the 
proper  subject-matter  of  pledlgea  with  which  the  case 
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in  which  Fry,  L.J.,  was  speaking  was  oonoerned, 
''and  the  ground  taken,''  says  tlie  Lord  Justice, 
"  seems  to  have  been  that,  the  value  of  stocks  being 
subject  to  fluctuationi,  the  neoetsity  for  obtainiDg  a 
decree  of  foreclosure  before  stalling  would,  as  a  matter 
of  business,  destroy  the  security."    That  is  the  view 
Fry,  L.J.,  takes  of  the  case  of    Tucker  y.    WiUon^ 
and  that  is  the  true  view,   and  the  view  adopted 
by  the  House  of  Lords,  as   well  as,    I  think,   by 
th«  Lord  Chancellor,  as  appears  from  a  report  in  the 
House  of  Lords  of  Wilson  y.  Tooker,  5  Br.  Pari.  Cas. 
193.    The  argument  for  the  defendants,  which  was, 
I  infer  from   the   report,    adopted   by   the   House 
was    this :     It    was    argued    (at    p.    195)    '*  tbat 
annuities  in  the  Exchequer  oould  not  be  said  to 
differ  materially  from  other  stocks,  the  Parliament 
haying  provided  a  constant  interest  for  all  Govern- 
ment  securities,    as   well   as   for   these   annuities; 
there   was   indeed   some   difference   between  them 
respecting  the  principal  money,  but  this  difference 
was  much  to  the  advantage  of  the  stocks ;   for  there 
the  principal  was  to  be  repaid  entirely,  whereas  the 
principal  of  tne  annuities  wore  out  by  time,  and 
consequently  decreased  in  value ;  and  in  this  case  the 
funds  apprrvpriated  for  payment  of  these  annidties, 
being  chiefly  the  zemn tints  or  surplusages  of  otiier 
funds,  had  proved  so  deficient,  and  were  so  uncertain, 
that  the  Exchequer  annuities  had  been  more  fluctu- 
atiDg  in  value  and  had  suuk  more  from  their  original 
price  than  any  other  Government  security  whatever; 
that  if  the  present  decree  should  stand,  great  incon- 
venience must  arise  to  merchants  and  other  traders, 
whose  estates  often  consisting  chiefly  of  annuities  and 
other  Government  securities,  it  had  been  much  to 
their  advantage  that  on  any  sudden  emergency  they 
could  readily  borrow  money  for  a  short  time,  near  to 
the  foil  value  of  such  securities ;  but  this  would  be 
impraotioable   for   the   future,    because   no   person 
would  lend  if  after  the  money  became  payable  the 
security   must    be   foreclosed   like    a   mortgage  of 
land."   Then  it  goes  on :  <<  Besides,  under  the  sanction 
of  this  decree,  many  persons  might  be  induced  to 
bring  bills  in  Chancery  to  r^^deem  their  annuities  and 
other  Government  securities,  which  had  been  pre- 
viously sold  for  the  full  value  at  the  time  of  such 
sale,  and  by  this  means  an  infiuite  number  of  suits 
might  be  occasioned  ;  that  it  has  always  been  the 
known  and  constant  practice,  in  the  case  of  mort- 
gages of  such  securldee,  where  the  money  has  been 
neglected  to  be  paid  at  the  time  stipulated,  to  pro- 
ceed to  a  sale  t>n  giving  eight  or  ten  days'  notice,  yet 
these  annuities  were  not  sold  till  above  two  years 
after  the  money  became  payable,  and  after  all  reason- 
able applications  bad  bevn  used  in  the  meantime  to 
obtain  satisfaction  of  what  was  due  without  sdling." 
To  my  mind  it  is  plain,  both  on  the  judgment  of 
the  Lord  Chancellor  and  on  the  reasons  which  in- 
duced the  House  of  Lords  to  reverse,  as  they  did,  the 
actual  decision   of  the   Lord  Chancellor,  th«t   the 
foundation   of   it    ii    that   it    was    a   welUkaown 
practice  two  centuries  ago  in  the  CSty  of  London  that 
where  stocks  and  other  securities  of  a  fluctuating 
value  (there  were  not  many  of  them  at  that  time), 
were  mortgaged  the   mortgage  carried  with    it   a 
power  of  sale  after  a  reasonable  time  had  elapsed 
for  payment    of   the    moneys    and  failure  to    pay 
within  a  reasonable  time.     No  express  powers  of 
sale  were  required  and  none  were  ffiven.      Li  my 
opinion  that  is  still  the  law.      I  adopt  the  state- 
ment of  the  law  in  Bobbins  on  Mortgages,  and  I 
think  it  is  justified  by  the  decision  of    the  Lord 
Chancellor  of  that  day.    These  shares  are  essentially 
of  the  character  of  fluctuating  shares.    The  argument 
of  counsel  which  I  have  just  read,  about  the  odds  and 
ends  of  securities  whidi  made  up  the  security  for 


annuities  in  that  case,  and  the  fact  that  they  were 
paid  off,  appli«>s  a  fortiori  to  the  case  of  shares  in  a 
gold  mine,  however  advantageous  that  gold  mine  may 
turn  out  to  be.  Nobody  can  say  that  it  is  not  a  liuc- 
tuating  security.  Every  rea(«oii  therefore  applies  to 
induce  me  to  s«y  that  the  ordinary  rule  which  is  laid 
down  there  should  apply  to  the  present  case  Even 
if  that  were  not  so,  m  my  opinion  the  letter  of  the  3l8t 
of  August,  1897,  amounts  to  a  statement  by  the 
mortgagees  that  they  deem  themselves  at  liberty  to 
sell  at  any  time  they  think  fit,  and  at  the  then 
market  price  of  the  shares.  That  is  not  dissented 
from  in  any  way  by  the  mortgagor^  The  new  shares 
are  bought  after  that  date  on  the  footing  of  that 
letter  remainingunchallenged.  The  old  shares  were  re- 
tained for  a  very  considerable  period — ^many  months— 
and  no  one  can  say  that  a  reasonable  time  had  not  been 

f'lven.  If  it  were  necessary,  and  I  do  not  think  it  Is, 
should  hold  that  there  was  in  this  case  a  power  of 
sale  by  agreement  between  the  parties  also,  and  on 
that  ground  also  the  case  fails. 

Then  the  only  question  that  remains  is  the 
question  of  costs.  On  the  issue  yhether  the  defen- 
dants had  power  to  sel,  which  is  the  one  isiue  in 
the  action,  the  plaintiff  has  failed,  and  he  must 
pay  the  costs  of  the  action  to  that  extent.  Bnl 
the  defendants  were  undoubtedly  wrong  in  the 
position  that  they  first  took  up,  and  with  regard  to 
the  costs  I  shall  make  one  observation,  having  regard 
to  the  observations  of  Mr.  Wallace.  I  do  not  consider 
that  the  action  of  the  defen^lants,  although  it  cannot 
be  supported,  in  claiming  the  shares  as  their  own  has 
in  any  way  prejudiced  the  plaintiff,  or  put  hiin  to  any 
costs  beyond  the  costs  down  to  and  including  the 
defence  to  the  action.  Those  costs  I  propose  to  order 
the  defendants  to  pay,  because  I  think  they  were 
guilty  of  improper  conduct  within  the  exception  which 
allows  the  court  in  cases  of  that  nature  to  either  direct 
the  mortgagee  to  pay,  or  deprive  him  of,  the  costs 
to  which  he  would,  were  it  not  for  his  misconduct,  be 
entitled.  There  will  be  a  set  off  of  those  costs  against 
the  general  costs  of  the  action,  which  the  plaintiff  will 
have  to  pay.  If  it  is  necessary  to  direct  an  account 
now  I  will  direct  an  account,  but  inasmuch  as  the 
comnussions  (£26  58.)  have  now  been  abandoned,  I 
should  have  thought  it  would  have  been  better  if  the 
parties  could  arrange,  without  taking  an  account,  to 
arrive  at  a  sum  wiSiout  doing  so,  but  I  direct  the 
account  not  to  proceed  unless  the  parties  wish. 
Solicitors,  E.  F,  Weldon ;  Morley,  Shirreff,  <fe  Co. 


Q.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J. ,  [  Nov.  17. 

and  Kennedy,  J.)         ) 

The  Queen  v,  Sowter.  (a.) 
EcdmaBtiad  law^AdmtMion  of  churchwarden— Jurisr 

diction  of  archdeacon-^Inhibition  hy  bishop— Minis- 

terial  act. 

The  admission  of  a  churchwarden  hy  an  archdeacon  is 
a  ministeriaJL  act  and  cannot  he  made  the  subject  of  an 
inhibition  by  the  bishop. 

Mandamus  to  the  Archdeacon  of  Dorset  to  admit  a 
churchwarden. 

At  the  election  of  churchwardens  for  the  parish  of 
Winterborne  Came,  in  the  archdeaconry  of  Dorset,  iu 
April,  1900,  the  prosecutor  and  another  were  candi- 
dates. A  poll  was  demaod<^d  and  was  held  on  the 
7th  of  May,  when  eaou  caniidate  received  an  equal 

(a.)  Beported  by  T.  B.  Colqtjhouw  Dill,  Esq., 
Barrister-at-Law. 
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nmnber  of  votes.  The  reotor,  who  presided,  gave  a 
casting  vote  in  f avonr  of  the  prosecutor  and  declared 
him  to  be  elected. 

Before  any  admission  of  the  prosecutor  to  the  office 
had  taien  place — viz.,  on  the  29th  of  May — the 
Archdeacon  ot  Dorset,  tbe  Bey.  T.  B.  Sowter,  was 
served  with  the  Bishop's  inhibition  sent  preparatory 
to  the  triennial  visitiition  of  the  bishop.  By  this 
inhibition  the  archdeacon  was  inhibited  for  the  space 
of  three  months  from  exercising  within  his  arch- 
deaconry ''  any  spiritual  or  ecclesiastical  juris- 
diction concerning  the  visitation  of  the  clergy, 
I  he  admission  of  the  churchwardens,  the  receiving  of 
presentments,  and  the  doing  of  any  other  act,  matter, 
I  r  thing  appertaining  to  the  visitation  of  a  bishop," 
unless  tiie  inhibition  should  be  sooner  relaxed.  On 
the  13th  of  July  (the  iohibition  being  still  in  force) 
the  prosecutor  applied  to  the  archdeacon  to  admit 
hmi.  The  archdeacon  replied  that  he  was  not  in  a 
position  to  do  so.  The  prosecutor  then  obtained  a 
rule  nisi  which  now  came  on  for  argument. 

Dihdin,  for  the  archdeacon,  showed  cause.— During 
the  period  of  the  inhibition  tbe  bishop  only  could 
admit,  and  the  prosecutor  ought  to  have  presented 
himself  to  him :  Cripps'  Law  of  Church  and  Olergy 
(2nded.),  p.  181.  The  bishop's  jurisdiction  super- 
sedes that  of  the  archdeacon  even  as  to  ministerial 
acts  (Fhillimore's  Eccl.  Law  (2ad  ed.},  p.  1050),  aud 
while  the  inhibition  lasts  all  fees  in  resp«ct  of  such 
acts  are  paid  to  the  bishop's  officials.  The  ground  of 
the  decision  in  Bex  v.  Simpson  given  in  1  titr.  609 — 
viz.,  that  an  archdeacon  cannot  rely  on  a  bishop's 
iuhibition  as  excusing  him  from  doing  ministerial  aotfr— 
is  not  found  in  the  report  of  the  same  case  2  Lord 
Baym.  1379,  and  Reg.  v.  Thorogood,  in  12  A.  &  E. 
183,  at  p.  197,  is  a  contrary  authority. 

Edwofdes  Jones,  in  support  of  the  rule— The 
admission  of  churchwardens  is  not  a  sptrirual  matter 
and  the  bistiop  cannot  inhibit.  The  report  of  R, 
V.  Simpson  in  Strange  has  always  been  accepted  as 
correct,  and  it  is  confirmed  by  the  report  8  Mod. 
325. 

He  also  referred  to  Bums'  Ecd.  Law,  vol.  i., 
406,  and  Fhillimore's  Ec«L  Law  (2nd  ed.),  p.  1480 

Lord  Alvbbstome,  L  0.  J.^I  think  that  this  rule 
ought  to  be  made  absolute.  I  think,  apart  from  the 
authority  to  which  I  will  refer  in  a  moment,  it  has 
for  a  long  time  bee:i  regarded  that  a  churchwarden 
is  for  all  substantia)  purposes  and  for  many  important 
duties  he  has  to  perform  a  temporal  officer,  and  I 
confess  I  should  hesitate  before  I  expressed  the 
opinion  that  any  ecclesiastical  authority  as  such 
could  prevent  his  admission.  It  does  not  seem  to  be 
disputed  that  the  admission  of  a  churchwarden  is  a 
ministerial  act,  and  that  an  archdeat-on  has  no  right 
to  inquire  into  the  validity  of  the  election  when  the 
elected  person  i«  presented  before  him  for  admission. 
But  there  is  a  direct  authority  upon  the  point  in  R, 
V.  Simpson  9  as  lepi  rted  in  1  Str.  609  :  that  case  has 
been  criticized  (not  at  all  imdidy)  by  Mr.  Dibdio,  and 
he  has  pointed  out  that  in  the  report  of  Lord 
Baymond  tbe  passage  does  not  appear,  but  I  think  it 
is  quite  impossible  to  take  the  view  that  there  is 
a  mistake  in  8traDge*s  report.  It  has  undoubtedly 
been  treated  as  an  authority  for  the  point  in 
many  text-books,  and  inasmuch  a^  we  are  dealing 
with  a  temporal  office,  it  seems  to  be  good 
sense  that  the  mere  prohibition  by  a  spiritual 
authority  in  thai:  particular  matter  shouM  not 
prevent  the  person  whose  duty  it  is  to  perform 
that  oliice  from  performiog  it.  I  was  for  a  time 
impressed  by  Mr.  Dibdin's  arguments,  that  here 
there  was  an  inhibition,  and  that  it  was  a  common 
thing  to  find  in  inhibitions  the  actual  words  which 


occur  in  this,  **  or  the  admission  of  churchwardens  *' ; 
and  if  it  bad  relation  to  anything  except  a  purely 
mioistfrial  act  I  should  have  hesitated  a  long  time 
before  I  gtive  effcict  to  the  opinion  I  am  now  express- 
iog.  I  confess  I  was  also  impressed  from  the  x>oint 
of  view  r>f  principle  by  the  authority  of  R.  v.  Harriet 
Burr.  1420,  where  it  was  held  to  be  a  bad  return  to 
writ  of  inaadamvLS  to  the  commisnary  of  the  episcopal 
court  to  admit  churchwardens,  that  there  was  a  dis- 
pute tbfru  p^'udirg  with  reference  to  the  election  of 
the  churi'hw-<rdens.  It  seems  to  mA  on  principle 
that  that  would  have  been  quite  as  good  a  ground  for 
the  court  declining  io  gr»nt  the  mandamus  as  the 
Unround  that  there  had  be«>n  an  inhibition  by  the 
bishop  t«>  the  archil  eaoon.  I  think,  therefore,  that 
reason  is  in  favour  of  the  view  for  which  the  case  in 
Strange  is  an  authority,  that  the  bishop  has  no  right 
to  inhib  t  the  aruhfieacon  from  that  purely  ministe  ial 
act  of  afimitting  the  churchwarden.  That  authority 
is  binding  upon  us,  and  I  think  that  the  rule  should 
be  made  absolute. 

Eennsdy,  J. — I  agree.  No  authority  has  been 
produced  to  ns  which  would  lead  one  to  differ  from 
the  reasonable  course  which  was  taken  in  R  v.  Simpson 
on  the  grounds  stated  by  Strange.  From  what  is 
stated  io  Fhillimore*B  EoolesiasticcU  Law  (2nd  ed.)  at 
p.  1471,  it  appears  to  be  a  question  whether  the 
Bcdesiastical  Court  has  authority  or  not  to  try  the 
validity  of  an  election  of  churchwardens,  but  the 
body  of  opinion  seems  to  be  clearly  that  the  admission 
of  a  churchwarden  is  a  ministerial  act;  in  other 
words,  that  the  validity  of  his  eleoMon  cannot  thus  be 
tried.  Being  a  ministerial  act,  the  bishop  has  no 
power  to  inhibit  tbe  archdeacon  from  performing  it. 

Rule  absolute. 

Solicitor  for  prosecutor,  Jenkins,  Baker,  A  Go, 
Solicitors  for  archdeacon,  Bohi'S,  Hay,  Wat  rs,  d: 
Hay, 


Nov.  15,  16. 


Q.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  > 

and  Kennedy,  J.)        ) 

Vestry  of  St.  James  and  St.  John,  Cle&kek- 
WELL  {Appellants)  v,  iJDMONDSON  &  Son  (Re- 
$pondent$),  (a.) 

Metropolis — "  New  street  **—  Sewering — Expenses — New 
bfiildings  on  one  side  of  old  street— Sewer  put  in  en 
new  side-^Liability  of  frontagers — Metropolis  Manage- 
ment Amendment  Act,  1862  (25  <£;  26  Vict.  c.  102), 
ss.  62,  53. 

An  old  highway,  in  the  centre  of  which  uxis  the 
boundary  between  the  parish  of  H,,  in  the  county  ofM,, 
and  the  parish  of  C,  in  the  county  of  London,  had 
buildings  erected  on  the  H,  side  of  it  for  almost  its  whole 
length  before  1856,  when  the  Metropolis  Management  Act, 
1855,  came  into  operation.  On  the  C.  side  there  were 
then  only  a  few  houses,  but  recently  this  side  also  has 
been  covered  with  buildings  ;  and  in  1898  a  sewer  was 
constructed  on  the  0,  side  to  receive  the  drainage  of  the 
houses  on  that  side.  It  was  found  as  a  fact  that  the 
road,' taken  as  a  whole,  tvas  sufficiently  built  upon  to  be  a 
street  before  the  Metropolis  Management  Act,  1855,  came 
into  operation. 

Held,  that,  for  the  purpose  of  determining  whether  the 
G,  side  of  the  road  was  a  **new  street"  within  the 
Metropolis  Management  Acts  so  as  to  render  the  frontagers 
on  that  side  liable  to  the  expenses  of  sewering,  ths  road 

^1  — 

(a.)  Beported  by  Sir  Shebston  Baker,  Bart., 
Barrister-at-Law. 
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mtut  he  taken  as  a  whole  and  the  portion  of  the  road  on 
the  C  eide  could  not  he  taken  hy  itself  ,  and  could  not, 
therefore,  form  a  "  new  street "  so  as  to  render  tJie 
frontagers  liable. 

Case  stated  by  justices  of  the  peace  sitting  at 
Highgate  Petty  Sessions,  in  the  ooonty  of  London. 

A  complaint  was  preferred  by  the  appeUants  under 
the  Metropolis  Management  Act,  1862,  against  the 
respondents  that  the  appellants,  iu  accordance  with 
the  provisions  in  that  behalf  of  the  Metropolis  Manage- 
ment Acts,  executed  certain  works — ^namely,  the 
construction  of  a  sewer  and  the  works  appertaining 
thereto,  in  or  in  part  of  a  new  street  known  as  Oolney 
Hatch-lane,  for  or  in  respect  of  certain  premises  in 
the  street,  of  which  the  respondents  were  the  owners, 
and  tiiat  the  app^lants  had  thereby  incurred  expenses 
of  which  the  amount  apportioned  in  respect  of  the 
respondents*  premises  were  £130  6s.  8d.  and  £7  2s.  lOd. 
respectively,  and  that  the  respondents  had  not  paid 
these  sums. 
The  facts  were  as  follows : 

Oolney  Hatch-lane  is  an  old  highway,  the  boundary 
between  a  detached  portion  of  the  panth  of  St.  James 
and  St.  John,  Olerkenwell,  in  tiie  county  of  London, 
and  the  parish  and  urban  district  of  Homsey,  in  the 
county  of  Middlesex.  The  actual  boundary  is  nearly 
in  the  centre  of  the  road,  but  the  greater  part  of  the 
surface  is  in  the  parish  of  Olerkenwell. 

Before  the  year  1856,  when  the  first  of  the  Metro- 
polis Management  Acts  came  into  operation,  buildings 
had  been  erected  on  the  Homsey  or  Middlesex  tide  of 
the  lane  along  nearly  the  whole  of  its  length,  but  on 
the  Olerkenwell  or  London  side  of  the  lane  there 
were  at  that  time  only  seven  or  eight  buildings  at 
various  points.  The  length  of  the  lane  is  2,993  feet. 
Since  the  year  1856,  and  more  particularly  within  the 
last  few  years,  the  remainder  of  the  Olerkenwell  »ide 
has  been  laid  out  for  building,  and  the  greater  part 
of  the  frontage  to  the  lane  is  now  covered  with 
buildings. 

About  the  year  1887  the  Homsey  Local  Board  laid 
a  sewer  on  their  side  of  the  lane  for  the  drainage  of 
the  bouses  in  their  district.  By  agreements  between 
the  board  and  the  appeUants  and  the  owners 
of  the  houses,  four  of  the  houses  on  the 
Olerkenwell  side  were  drained  into  the  sew»r  on  the 
Homsey  side  until  the  construction  of  the  sewfr 
referred  to  in  the  complaint.  On  the  Olerkenwell  side 
there  was  no  sewer  save  a  surface  water  sewer,  and 
for  a  short  distance  an  old  brick  sewer  running 
obliquely  across  the  lane,  and  taking  the  drainage  of 
three  or  four  houses  on  that  side. 

Owing  to  the  position  of  the  road  on  its  eastern 
side  it  was  found  to  be  impossible  to  provide  an 
outiet  into  the  metropolitan  main  drainage  system 
from  this  part  of  the  parish,  which  was  detached 
from  the  rest  of  the  parish  and  was  surrounded 
by  the  county  of  Midolesex.  By  the  Metropolitan 
Board  of  Works  (Various  Powers)  Act,  1887, 
s.  44,  the  Metropolitan  Board  of  Works  (now  the 
London  Oounty  Oounoil)  were  enabled  by  agreement 
with  the  local  authorities  to  cause  any  sewer  or  sewers 
oonstraoted  or  to  be  tonstruoted  by  the  board  in  this 
detached  portion  of  Olerkenwell  to  communicate 
wifti  the  sewers  of  one  or  more  of  such  authorities, 
and  an  agreement  was  made  for  this  purpose 
in  1896  by  the  London  Oounty  Oounoil 
with  the  Sriem  Bamet  Urban  District  Oouncil, 
and  in  pursuance  of  the  agreement  an  outiet  was 

Provided  for  the  sewage  of  this  detached  part  of 
llerkenwell  into  a  sewer  of  the  county  oounoil,  and 
thence  into  the  Friem  Bamet  sewers.  The  appellants 
then  laid  the  sewer  which  was  the  subiect  of  this 
oompliiint    for  the  drainage   of   the   houses   and 


buildings  which  then  were  or  might  thereafter  be 
erected  on  the  Olerkenwell  or  London  side  of  the 
lane.    This  lewer  wm  completed  in  1898. 

The  appellants  charged  a  nortion  of  the  coat  to 
sewer  rates  and  apportioned  the  balance  among  the 
owners  of  the  premises  on  the  Olerkenwell  side  of  the 
lane  according  to  the  respective  frontages.  The 
respondents  refused  to  pay  the  sums  apportioned  on 
them  as  frontages,  and  a  oomplaint  was  preferred 
under  sections  52  and  53  of  the  Metropolis  Manage- 
ment Amendment  Aot,  1862. 

It  was  contended  on  behalf  of  the  appellants  that 
so  much  of  Oolney  Hatch-lane,  as  is  within  the  paiiah 
of  Olerkenwell  was  a  ''new  street'*  within  the 
meaning  of  tiie  Metropolis  Management  Acts;^  that 
it  became  a  new  street  by  reason  of  ^  the  erection  of 
buildings  fronting  it  as  above  mentioned;  that  in 
order  to  determine  whether  it  had  become  a  new 
street  no  regard  could  be  had  to  the  portion  of  the 
lane  in  the  parish  of  Homsey  or  to  the  buildings  on 
the  Homsey  side,  these  being  in  a  different  pariah, 
district,  and  county,  and  subject  to  entirely  different 
statutes. 

It  was  contended,  on  behalf  of  the  respondents, 
that  Oolney  Hatch-lane,  taken  as  a  whole,  had 
become  a  street  in  the  ordinary  sense  of  the  term  by 
reason  of  the  buildings  erected  along  it  before  1856, 
and  was  an  old  street  when  the  Metropolis  Manage- 
ment Act,  1855,  came  into  operation;  that  no  part 
of  such  street  could  become  a  new  street  subsequently 
by  the  erection  of  additional  buildings  along  it,  and 
that  the  portion  of  the  lane  which  is  in  Olerkenvell 
could  not  be  dealt  with  by  itself  without  regard  to 
the  portion  which  is  in  Homsey,  or  to  tbe  building 
on  the  Homsey  side,  for  the  purpose  of  determining 
whether  it  was  a  new  street  within  the  meaning;  of 
the  Metropolis  Management  Acts. 

The  justices  found  that  Oolney  Hatch-lane  taken 
as  a  whole  was  sufficientiy  built  upon  to  be  a  street 
before  the  Metropolis  Management  Act,  1855,  came 
into  operation,  and  they  were  of  opinion  that  that 
portion  of  the  lane  which  is  in  Olerkenwell  conld 
not  be  deslt  with  by  itself  for  the  purpose  of 
determining  whether  it  was  a  new  street,  and  for 
these  reasoos  they  dismissed  the  summonses. 

The  question  for  the  opinion  of  the  court  was 
whether  that  portion  of  Oolney  EEatoh-lane  which  is 
in  01erken«veU  could  be  dealt  with  by  itself  without 
regard  to  the  portion  which  is  in  Homsey,  or  to  the 
bcddmgs  on  the  Homsey  side,  for  the  purpose  of 
determining  whether  it  is  a  new  street 

Section  52  of  the  Metropolis  Management  Amend- 
ment Act,  1862  (25  &  26  Vict.  o.  102),  provides: 
**  Where  any  aewer  shall,  after  the  passing  of  this 
Act,  be  constructed  by  any  vestry  or  district  board, 
in  or  for  the  drainage  of  any  new  street,  or  of  any 
house  or  houses  erected  since  the  1st  day  of  January, 
1856,  the  expense  of  constmoting  such  sewer  and  the 
works  appertaining  thereto  •  •  •  shall  be  borne 
and  de£nyed  by  the  owners  of  such  street  or  honaes, 
and  of  the  lana  bounding  or  abutting  on  such  street 
respectively,  and  the  said  expenses  shall  be  appor- 
tioned by  the  vestry  or  district  board  in  such  pro- 
portion as  they  may  deem  jusf 

Macmorran,  Q.C.  {0.  F.  Pritchard  with  him),  for 
the  appellants.^Thi8  lane  is  as  to  half  in  Middlesex, 
and  as  to  the  other  half  in  London.  The  question  is 
whether  the  Olerkenwell  side,  which  is  in  London, 
became  a  ''  new  street "  since  1856.  The  justices  were 
wrong  in  assuming  that  the  highway  must  be  treated 
as  a  whole.  We  see  from  the  definitions  of  *'  street'* 
in  section  250  of  the  Act  of  1855,  and  of  **  new  street" 
in  section  112  of  the  Act  of  1862,  that  «  street"  and 
*<new  street*'  include  parts  of  sooh  street.     The 
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position  of  thia  highway,  whioh  ig  in  Olerkenwell, 
may  be,  and  ought  to  be,  regarded  as  a  street  in  it- 
self, and  being  a  street  it  woald  be  a  new  street  by 
reason  of  the  erection  of  the  houses  along  it  since 
1856:  Pound  y.  Plunutead  Board  of  Works,  20  W.  B 
177,  L.  B.  7  Q.  B.  183.  The  lane,  as  a  whole,  was 
found  to  be  a  street  before  1856,  but  this  does  not 
prevent  the  other  side  of  this  rcuid  from  afterwards 
beoomxng  a  street,  and  a  new  street,  by  the  subse- 
quent erection  of  these  houses.  The  boundary  being 
in  the  centre  of  the  road,  the  authorities  on  the 
Olerkenwell  side  coold  not  go  beyond  the  limit 
of  their  jurisdiction,  and  the  result  is  precisely 
the  same  as  if  a  fence  had  run  longitudinally  through 
the  middle  of  this  road  along  the  boundary  line.  In 
that  case  there  would  have  oeen  on  the  Olerkenwell 
side  of  the  road  a  continuous  row  of  houses  on  one 
side  and  a  fence  on  the  other  side  of  it,  and  that  would 
constitute  a  street  in  itself :  RichardB  y.  KeMick,  57 
L.  J.  M.  C.  48.  The  whole  lane  ought  not  to  be  con- 
adered  as  one  street ;  tiiere  were  two  streets — namely, 
a  street  on  the  Homsey  side  with  houses  on  one  side 
and  a  fence  on  the  other,  and  a  street  on  the  Olerken- 
well side  with  these  new  houses  on  one  side  and  the 
boundary  line  or  fence  on  the  other.  The  justices 
were  therefore  wrong  in  treating  the  whole  as  one 
road. 

Alexander  Olen,  for  the  respondents. — The  first 
point  is  whether  this  lane  was  a  street,  and  then,  if  it 
was  a  street,  whether  it  was  a  new  street.  In  deter- 
mining whether  it  was  a  street  or  not  we  haye  to  look 
at  its  physical  condition  at  the  time  in  question.  The 
justices  were  right  in  saving  that  the  road  ought  to  be 
Jooked  at  as  a  whole  and  that  the  half  of  tiie  road  on 
the  Olerkenwell  side  could  not  be  dealt  with  by  itself. 
Tbe  derkenwell  side  of  the  street  was  simply  the  half 
of  an  old  street,  and  haying  that  characteristic  once 
impressed  on  it,  it  cannot  afterwards  acquire  a  new 
character  or  become  a  new  street.  The  question  as  to 
whether  a  road  is  a  street  is  a  question  as  to  its 
physical  character,  and  the  justices  haying  found  as  a 
fact  that  this  road  taken  as  a  whole  was  a  street 
before  1856,  it  could  not  afterwards  become  a  new 
street  by  the  erection  of  the  houses  on  the  Olerkenwell 
side:  Simmonda  y.  Ftdham  Veatry,  48  W.  B.  574, 
[1900]  2  Q.  B.  188;  WhiU  y.  FtUham  Featry,  74 
L  T.  Bep.  425,  44  W.  B.  Dig.  108;  Fulham  Board  of 
Worha  y.  Goodtoin,  1  Ex.  D.  400. 

Maemorran,  Q.(7.,  in  reply. 

Cur,  adv.  vuUm 

Noy.  16.— Lord  Alyibstonx,  L.O.J.— This  is  an 
appeal  from  a  decision,  of  justices  of  the  Oounty  of 
London  sitting  at  Highgate,  on  imnmonses  to  enforce 
the  jpayment  of  two  sums  of  £130  odd  and  £7  odd, 
portions  of  the  expense  of  making  a  certain  sewer  in 
Oolney  Hatch-lane,  which  had  been  charged  on  the 
retpondents  as  frontagers.  The  facts  are  Uiat  Oolney 
Hatch-lane  18  an  old  highway  forming  a  boundary 
between  a  detached  portion  of  the  parish  of 
BL  James  and  St.  John,  Olerkenwell,  in  the  county 
of  Londony  and  the  parish  and  urban  district  of 
Homsey,  in  the  oounty  of  Middlesex.  The  actual 
boundary  is  in  the  centre  of  the  lane.  Before  the 
year  1856  bnildings  had  been  erected  on  the  Homsey 
or  Middlesex  side  of  the  lane  along  nearly  the  whole 
of  its  length,  but  on  the  Olerkenw^  or  London  side 
of  the  lane  there  were  at  that  time  only  about  seven 
or  eight  buildings.  The  case  then  states  the  facts  as 
to  the  oonstruction  cf  the  sewer,  and  the  justices 
say  that  they  found  that  the  lane,  taken  as  a 
whole,  was  sufficiently  built  upon  to  be  a  street 
before  the  Metropolis  Management  Act,  1855,  came 
into  operation,  and  they  were  of  opinion  that  that 


portion  of  the  lane  which  is  in  Olerkenwell  could  not 
be  dealt  with  by  itself  for  the  purpose  of  determining 
whether  it  was  a  new  street.  The  expenses  had  been 
apportioned  and  the  summonses  taken  out  under 
sections  52  and  53  of  the  Act  of  1862,  wh<>reby,  if 
drainage  is  done  in  a  new  street,  the  expenses  can  be 
apportioned  on  the  frontagers.  I  think  there  is  a 
great  deal  to  be  said  for  the  yiew  of  the  appellants 
that  this  lane  was,  so  far  as  the  county  of  London 
and  the  pariah  of  Olerkenwell  are  concerned,  sub- 
stantially a  new  street,  and  the  sewer  being  put  down 
in  the  new  street  it  ought  to  haye  falleu  within  the 
rule  which  was  applied  in  the  Flu^miiead  case.  But 
we  do  not  sit  here  to  review  findings  of  fact,  and  I 
might  go  further  and  say  tiiat  there  is  no  reason  to 
doubt  or  even  to  criticise  the  findings  of  fact,  and  in 
this  case  the  justices  have  found  as  a  fact  that 
Oolney  Hatch-lane  had  become  a  street  before  1856. 
I  think  the  street  for  this  purpose  must  be  taken 
to  be  the  whole  road,  and  I  think  the  justices  must 
be  taken  to  have  found  that  the  portion  of  the  street 
which  is  in  Olerkenwell  is  included  within  the  road 
which  had  become  a  street  at  the  date  ia  question, 
and  I  do  not  think  it  is  open  to  the  app^Il^nts  to 
argue  that  for  the  purpose  of  this  section  this  part  of 
the  road  so  forming  part  of  the  street  can  be  regarded 
as  haying  become  a  new  street  because  building  on 
that  side  of  it  has  been  extensively  carried  on  since 
1862.  I  think,  in  the  face  of  these  findings,  we  must 
come  to  the  conclusion  that  the  justices  have  arrived 
at  a  right  conclusion  in  saying  that  they  cannot  treat 
the  particolar  portion  of  Oolney  Hatch-lane  which 
is  in  the  ooun^  of  London  as  a  new  street  for  the 
purposes  of  section  52  of  the  Act  of  1862.  For  these 
reasons,  I  think  the  appeal  must  be  dismissed  with 
costs. 

Eenkedy,  J.— I  am  of  the  same  opinion.  We 
fully  appreciate  the  suggestion  for  the  appellants 
that  practically  this  straet  may  be  treated  for 
the  purpose  of  Olerkenwell  as  a  street  of  which 
one  side  is  a  line  drawn  at  the  boundary  of  the 
jurisdiction  of  Olerkenwell,  running  longitudinally 
through  the  highway.  In  the  face  of  the  finding 
of  the  magistrates,  from  which  I  see  no  reason  to 
differ,  in  f oUowing  what  I  may  call  the  natural  sense 
of  tiie  words  ''  street  **  and  "  new  street,"  we  do  not 
violate  any  interpretation  of  those  terms  as  given  by 
the  courts  in  reference  to  kindred  Acts  of  Fariuameat. 
I  prefer  to  say  that  the  view  taken  by  the  magistrates 
is  right. 

Appeal  dismissed.    Leave  to  appeal, 

Solidtots  for  the  appellants,  BotUton,  8on§,  ds 
Sandeman, 

Solicitors  for  the  respondents,  Tatham  dk  Bardy, 


•] 


Nov.  17. 


0.  0.  B. 

(Lord  AlverAtone,  L.O.J.,  and  I 
Wills.    Wright,    Kennedy, 
and  Phillimore,  JJ.) 

Thb  Queen  v.  Stoddabt.  (a.) 

Criminal  law^Betting — Keepiiig  an  office  for  receiving 
money  in  consideration  of  promise  to  pay  on  the  event 
of  a  horse-race — **  Coupon  competition** — Betting  Ad, 
1853  (16  <fc  17  Vict,  c  119),  s.  1. 

The  defendant  u>ai  the  proprietor  of  a  newspaper  pub* 
lished  at  her  office,  and  sold  for  one  penny,  each  number 
of  which  contained  advertisements  of  a  '*  coupon  compe- 

(a.)  Beported  by  T.  B.  Oolquhoun   Dill,  Esq., 
Barrister-at-Law. 
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UHon"  and  a  number  of  forma  or  coupons  to  be  cut  out 
and  wed  hy  intending  oompetitora  and  aent  to  the  de- 
fendanl^a  office.  Each  competitor  inaerted  in  one  or 
more  caupona  tJie  namea  of  horaea  which  he  thought  likely 
to  win  or  obtain  placea  in  a  apecified  race  or  racea^  and 
a  large  money  prize  waa  patd  by  the  defendant^  after 
the  racea  had  been  run^  to  the  competitora  whoae  gueaaea 
were  correct  One  coupon  could  be  filled  up  and  aent  in 
free  of  chmrge  by  any  purchaaer  of  the  newapaper  ;  with 
eo/oh  other  coupon  a  penny  atamp  ?iad  to  be  aent  to  the 
defendanfa  ojffice.  Large  auma  loere  received  by  the 
defendant  in  this  way. 

The  defendant  waa  convicted  upon  an  indictment  under 
aedion  1  of  the  Betting  Act,  1853,  charging  her  with 
having  kept  an  office  for  the  purpoae  of  receiving  money 
aa  the  oonaideration  for  a  promiae  to  pay  money  on  an 
event  or  contingency  of  or  relating  to  a  horae^race. 

Held,  that  whether  or  not  the  tranaaction  amounted  to 
betting  the  defendant  had  committed  an  offence  under  tJie 
aection  and  waa  rightly  convicted. 

Gate  itated  bv  Gluuinell,  J. 

Ada  Jane  Stoddart  waa  tried  on  the  30th  of 
Ootober,  1900,  at  the  Oentral  Oriminal  Court,  on  an 
indictment  dharffing  that  she  on  diyen  days  between 
the  23cd  of  Mardi,  and  the  22nd  of  June,  1900,  beini; 
the  oooapier  of  an  office  at  10,  Bed  lion-oonrt,  Fleet- 
street,  in  the  City  of  London,  unlawfully  did  open, 
keep,  and  use  the  said  office  for  the  purpose  of  money 
ana  valnable  things  being  received  by  and  on  her 
behalf  as  the  oonmderation  for  nndertakings  to  pay 
thereafter  money  and  yaloable  things  on  events 
relating  to  horf  e-races« 

The  defendant  was  proved  to  be  the  oooapier  of 
10,  Bed  lion-court,  Fleet-street,  and  to  be  Iha  regis- 
tuved  proprietor  of  a  newspaper  called  Sporting  Luck, 
which  is  published  weekly  at  that  office.  It  was  also 
proved  she  personally  took  part  in  the  management 
of  the  newspaper,  but  was  assisted  by  her  husbtnd 
and  others.  Each  issue  of  the  newspaper  contained 
an  offer  of  a  laree  sum  of  money  to  be  divided  among 
those  persons  who  should  correctly  fill  in,  upon  a  sheet 
of  coupons  provided  for  the  purpose  in  the  ne<v8- 
papnr,  the  names,  in  their  proper  order,  of  the  first 
three,  or,  in  some  cases,  four,  horses  in  a  specified 
race  which  was  then  about  to  take  place,  or 
with  the  names  of  the  winning  horses  in  ttiree  or 
more  spedlied  races.  The  sheet  of  ooopons  contained 
a  number  of  separate  lines  (generally  forty-nine), 
each  of  which  was  treated  in  the  **  coupon  condi- 
tions "  as  a  separate  coupon,  and  bore  a  distinguishing 
number. 

The  "  coupon  conditions  '*  included  the  following : 
«As  many  coupons  as  desired  (not  exceediog  the 
limits  stated)  are  allowed,  but  only  one  free  coupon 
i^  permitted  to  be  sent  in  by  any  one  competitur 
Oash  must  accompany  each  batch  of  coupons,  and,  if 
not  sent,  the  coupons  will  be  disqualified.  If  more 
than  one  succeed  in  securing  the  prize,  the  money 
off  red  will  be  equally  divid^.  Only  No.  1  coupon 
in  the  sheet  of  coupons  is  allowed  to  be  used  free  of 
charge.  This  coupon  can  be  filled  up  and  despatched 
to  us,  and  will  be  accepted  for  competition  without 
any  charges  or  fee  being  sent  with  it.  If  subscribers 
desire  to  make  more  than  one  attempt,  any  number 
of  extra  coupons  can  be  filled  up  if  one  penny  stamp 
is  forwarded  with  each  of  these  coupons ;  and  thus, 
if  forty-nine  different  attempts  are  made,  and  forty- 
nine  of  the  lines  in  our  coupon  sheet  are  filled  up,  4s. 
must  be  remitted." 

The  events,  the  subject  of  the  competition,  varied 
every  week,  but  in  each  case  between  t^e  30th  of 
March  and  the  27th  of  June  the  events  were  horse- 
races. The  prizes  also  varied,  being  usually  £1 ,000  and 
sometimes  jS3,000.    A  large  number  of  persons  every 


week  sent  in  coupons  filled  up  in  accordance  with 
the  conditions  of  the  coupon  competitions,  and  sent 
remittances  of  money.  Large  sums  were  so  reeeived 
by  the  defendant,  and  large  sums  were  paid  »way  by 
her  in  respect  of  the  so-called  priz^.  Oa-^  witQ<*6s 
proved  th<)  receipt  by  himself  of  £1,000,  btdog 
successful  in  one  of  sixty-eight  coupons  which  he  hsd 
sent  in.  and  in  respect  of  which  he  had  paid  59.  6d. 
Special  arrangements  were  made  by  tne  Post  Office 
for  the  delivery  of  letters  at  the  office  on  Taesi^y 
mornings,  and  on  those  d«ys  there  were  usaally 
t  orenty  to  twenty-two  sacks  of  letters  d«<livered.  Most 
of  these  were  marked  '*  Competition,"  and  thebufiness 
of  dealing  with  th-«  c  )upons  and  remittances  r*  quired 
a  much  larger  staff  tban  would  be  required  merely  for 
the  sale  and  publication  of  toe  newspaper.  L«rga 
sums  were  paid  by  the  defendant  to  her  baviking 
account  every  week,  the  total  sum  so  paid  io  the  year 
1900  to  thH  m<^>nth  of  June  being  proved  to  he 
£63,000,  but  this  would  include  sums  received  in 
respect  of  the  newspaper  other  than  sums  received 
with  coupons.  In  the  newspaper  of  ttie  7tb  of 
September  it  was  stated  that  £46.000  had  been  piid 
nway  in  piizes  since  January. 

Counsel  for  the  prosecution  contended  that  die 
use  of  the  office  for  thn  receipt  of  the  luooe/ 
paid  by  the  so-called  eomL>etitors  in  these  compe- 
titions was  a  contr'ivention  of  the  second  pft*t 
of  section  I  of  thn  Betting  Act,  1853.  He 
admitted  that  the  fa^ts  were  identical  with  thone 
proved  in  StoddaH  v.  Sagar,  44  W.  B.  287,  [1895]  2 
Q.  B.  474.  but  it  was  contended  that  that  decision 
was  wrong  or  only  to  be  accounted  for  by  the  fact 
th«t  in  that  case  there  had  been  a  finding  of  the 
alderman  acquitting  the  defendant.  He  stated  that 
both  sides  bad  expreised  a  wish  when  before  the 
magistrate  in  the  present  case  that  the  deoinou  in 
Stoddart  v.  Sagar  might  be  reconsidered  by  the  Court 
for  Crown  Cases  Reserved.  He  relied  on  Hart  v. 
Hay,  Nisbet,  <t  Co,,  37  Scott.  L.  R.  652. 

Counsel  for  the  defendant  relied  on  Stoddart  ▼. 
Sagar,  and  contended  that  the  statute  did  not 
apply  to  a  receipt  of  money  unless  the  trans- 
actiou  was  a  bet,  and  that  in  this  case  there  was 
no  bet.  Channell,  J.,  held  that  if  the  money 
sent  by  the  competitors  with  their  coupons  to  the 
office  (being  all  the  pennies  other  than  tho«e  wbioh 
they  paid  for  the  newspaper)  was  the  consideraticn 
for  the  prooiise  by  the  defendant  to  pay  the  so-called 
prizes,  depending  as  they  did  upon  the  events  of 
horse-races,  the  case  came  within  the  statute,  and  he 
adked  counsel  on  each  side  whether  they  desired  any 
question  of  fact  to  be  put  to  the  jury.  Neither 
oounsi^  did  so,  and  counsel  for  the  defendant  said 
that  he  would  not  ask  the  jury  to  find  that  the 
money  received  with  the  coupons  was  not  the  con- 
sideration for  the  promise  to  pay  the  prizes.  Th- 
le«med  judge  dir-ctedthe  jury  tJiat  upon  th>9  facts 
proved,  which  wer-*  not  disputed,  the  defendaut  h«d 
contravened  the  staute,  and  the  jury  on  that  direc- 
tion fonnd  the  defendant  guilty. 

Channell,  J.,  agreed  to  state  a  case  solely  out  of 
deference  to  the  opinion  of  the  judges  as  reported  in 
StoddaH  v.  Sagar.  He  himself  agreed  entirely  with  the 
views  of  the  Scotch  judges  (io  Hart  v.  Hay),  particn- 
larly  with  the  last  paragraph  of  the  judgment  of  Lord 
Adam,  in  which  he  pointed  out  thai  the  Ace  sets  forth 
certain  things  that  are  declared  to  be  a  breach  of  the 
Act  and  that  the  things  described  were  exactly  what 
had  been  done  in  the  case  before  him.  They  were 
also,  in  the  opinion  of  Channell,  J.,  what  had  been 
done  in  the  present  case.  He  also  thought  that  if  it 
was  necessary  that  the  promises  or  agreement  to  pay 
money  referred  to  in  the  Act  must  be  an  agreement 
by  way  of  wagering,  these  agreements  in  fact  wars  so. 


Vol.  XLIX.       tJan,i«.i9oi.)       THE   WEEKLY  REPORTER. 


175 


High  Coxtbt. 


The  Queen  v.  Stoddart. 


HioH  Court. 


The  jury  were  to  be  taken  to  have  found  that  the 
money  received  with  the  ooupons  was  the  coosidera- 
tion  for  the  defendant's  promise  to  pay  the  so-called 
prizes. 

Section  1  of  Betting  Aot,  1853,  provides  as  follows : 
"No  house,  office,  roow,  or  other  place  shall  be 
opened,  kept,  or  used  for  the  purpose  of  the  owner, 
occupier,  or  keeper,  or  any  person  uiiog  the  same 
.  .  .  betting  with  pemuns  resorting  thereto ;  or 
for  the  purpose  of  any  money  or  valuame  thin^  being 
received  by  or  on  behalf  of  such  owner,  occupier, 
>eeper,  or  person,  as  aforesaid,  as  or  for  the  considera- 
tion for  uiy  assurance,  undertaking,  promise,  or 
agreement,  express  or  implied,  to  pay  or  give  there- 
after any  money  or  valuable  thing  on  any  event  or 
oontinj^ncy  of  or  relating  to  any  borse-race,  or  other 
race,  fight,  game,  sport,  or  exercise,  or  as  or  for  the 
consideration  for  securing  the  paying  or  giving  by 
some  other  person  of  any  money  or  valuable  thing  on 
any  event  or  contingency  as  aforesaid." 

Joseph  Walton,  Q,C.  {Kershaw  wtth  hiru),  for  the 
defendant. — The  prohibition  in  section  1  of  the 
Betting  Act,  1853,  is  confined  to  the  keepit*g  of 
houses  for  purposes  connected  with  betting  or 
wagering  transactions.  This  is  shown  by  the 
language  of  section  7,  which  prohibits  advertisements 
of  houses  kept  for  the  purpose  of  "  makinar  bets  or 
wagen  in  manner  aforesaid."  These  comnetitions  are 
not  betting  or  wageiiog  trans «cti'>ns :  Caminada  v. 
HuUon,  39  W.  B.  540,  60  L.  J.  M.  C  116  ;  Stoddart  v. 
Sagar.  The  latter  case  was  rightly  decided  and  cou- 
olades  the  present  case.  The  offer  of  the  prizes  was  not  a 
promiie  to  pay  on  an  event  or  contingency  relating  to 
a  horse-race ;  the  contingency  was  the  correctness  of 
the  guess  made  by  the  competiror  and  the  oonsidera- 
HoD.  for  which  the  competitor  paid  his  pennies  was  the 
light  to  make  eo  many  gaesses.  The  transacdon  was 
of  the  nature  of  a  sweepstake :  Beg,  y.  Hobbs,  47  W.  B. 
79,  [1898]  2  Q.  B  647. 

Horacs  Avory  and  Mackay^  for  the  prosecution,  were 
not  called  upon  to  argue. 

Lord  Alvebstone,  L  C.  J.— In  this  case  the  defendant 
was  convicted  under  section  1  of  the  Betting  Act, 
1853.  [His  lordship  read  the  neotion,  and  continued :] 
The  facts,  which  are  not  in  dispute,  are  that  the 
defendant  having  issued  the  newspaper,  which  had 
one  free  coupon  in  it,  allowed  persons  to  send  in  extra 
coupons,  or^eztra  choices,  on  payment  of  a  penny  for 
each  choice.  It  is  found  as  a  fact,  for  the  purpose  of 
our  decision,  that  the  money  received  by  the  defend- 
ant at  the  office  in  respect  of  the  coupons  wa^  received 
as  the  consideration  for  her  promise  to  pay  the  prizes 
aooording  to  the  terms  set  out  in  the  newspaper,  the 
prizes  bemg  dependent  on  the  competitors  filling  up 
the  coupons  correctly  with  the  names  of  the  winners 
of  a  horse-race.  It  cannot,  I  think,  be  denied  that 
the  transaction  comes  within  the  precise  words  of 
the  statute.  But  it  is  said  by  Mr.  Walton  that  we 
ue  to  put  some  limited  construction  on  these  words, 
and  that  unless  we  think  that  the  transaction  amounts 
to  a  bet  this  conviction  ought  not  to  stand. 

In  my  view  we  ought  not  to  put  a  limited  con- 
struction on  those  words.  I  have  no  doubt  in  my 
own  mind  that  the  framers  of  the  statute  thought 
that  there  might  be  some  transactions  which 
ooald  not  properly  be  called  bets,  and  yet  would 
involve  a  pronoise  to  pay  a  sum  of  money  on  an  <)Vf>nt 
Of  oontmgeacy  relating  to  a  horse-race ;  and  in  my 
opinion  we  ought  not  to  decline  to  give  effect  to  plain 
words  when  tbe  same  Sdcti  m  mentions  botti  betting 
i»nd  also  these  othf r  transactions,  even  assuming  that 
there  is  any  foundation  for  ttie  argument  that  the 
transMtion  in  question  is  something  different  from 


a  bet.  Sp«'aking  for  myself,  I  am  not  able  to  see  the 
dintinction  for  the  purposes  of  this  section  betw«'en 
tt  e  transaction  with  w^ioh  w«  have  to  deal  and 
ordinary  bettinir.  Th**  person  who  pa>s  the  ^xfra 
pc^nce  do«*s  so  bec«use  the  p«'r80n  to  whom  the  money 
is  paid  gives  a  promise  to  pay  a  cerraia  sum  if  ti  e 
horse  iiam^d  by  the  person  eendi'g  in  tbe  coup<  ns 
win4  the  race.  Thut  seem^  to  me  to  fulfil  all  the 
conditions  which  go  to  mak*^  ui>  a  bet.  I  do  not 
think  we  can  ^\v¥k  t-ff^ct  to  Mr  Walton's  v»'ry  refined 
argument  th«t  the  ubliga'ion  to  p»y  the  money 
depends  upon  thn  correctness  of  tb<«*  guessing.  We 
were  pressed  with  the  decision  of  Sagar  ▼.  Stoddart 
but  in  my  opinion  it  cannot  be  reicarded  as  an 
authority  against  the  view  I  am  now  titk>nff.  I  agree 
that  it  would  have  been  perfectly  ponsible  for  the 
alderman  who  decided  the  questions  of  fact  in  that 
case  to  have  drawn  the  same  conclusion  as  the 
jury  drew  here  with  reference  to  the  considera- 
tion for  which  the  money  was  received  by  the 
defendant;  bat  he  d*d  not  draw  that  conulusion. 
And  that  is  suffio<**nt  to  distiogaiih  that  case 
from  the  present.  I  read  the  j  udgment  of  Wright.  J., 
in  that  caie  as  res*'rving  for  furtner  consideratiou 
the  very  question  which  h»s  arisen  here.  With 
regard  to  Beg,  v.  Hobbs  1  agree  that  there  are  dicta 
of  great  authority  in  that  case  which  go  to  support 
the  present  defendant's  contention.  But  there  is  a 
broad  distinction  between  the  two  cases.  There  whs 
in  that  case  no  promise  by  the  defendant  to  pav 
any  money  at  all.  He  was  only  the  custodian  of 
money  subscribed  by  other  people.  He  himself  cam^ 
under  no  personal  promise  to  pay.  The  case  of 
Caminada  v.  Hulton  is  distinguishable  on  the  ground 
that  primd  facie  the  consideration  for  which  the 
purchaser  of  the  newspaper  paid  his  money  was  tbe 
newspaper  itself,  and  there  was  no  flndmg  that  it  was 
in  fact  paid  solely  for  the  purpose  of  getting  the 
benefit  of  the  coupon. 

Looking  at  the  present  case  as  a  whole,  I  am 
clearly  of  opinion  that  there  was  up'^n  the  facts  found  a 
direct  infringement  of  the  stature,  and  that  even  if 
the  argument  could  prevail  that  the  transaction 
could  not  properly  be  regarded  as  a  bet,  still  the 
offence  is  complete. 

Wills,  J. — I  am  of  the  same  opinion.  I  think  that 
the  transaction  falls  with*n  the  express  words  of 
section  1,  the  receiving  of  money  *'as  or  for  the  con- 
sideration for  an  asiurance,  undertaking,  promise,  or 
agreement"  to  pay  money  *'on  an  eve  at  or  oon- 
tino^ency  of  or  relating  to  "  a  horse-race. 

It  is  s«id  that  the  first  section  ougut  to  be  confined 
to  betting,  because  the  operation  of  other  sections, 
such  as  section  7,  is  confined  to  **  making  bets  or 
wagers  in  manner  aforesaid,"  the  argument  might  as 
reasonably  be  turned  the  otiier  way,  and  to  say  that 
because  several  classes  of  transactions  were  referred  to 
in  section  1  therefore  the  word*  in  section  7  ''in 
manner  aforesaid"  brought  in  all  the  transactions 
referred  to  in  section  1.  To  my  miad  this  is  as  clear 
a  case  of  b-^tting  pure  and  simple  as  cai  be  imagined. 
It  is  mischievous  to  refine  when  in  substance  there  is 
no  doubt  as  to  what  has  taken  pl«ce.  Supposing  a 
person  backs  a  chance  conglomeratija  of  names  t  * 
the  extent  of  £o,  and  pays  that  amount  t  >  the 
defendant;  if  successful  he  is  to  receive  £1.000.  if 
unsuccessful  nothing.  In  substance,  the  d<4f**nd4nt 
becomes  a  utakeholder  until  the  race  is  over.  Then 
if  the  winner<4  are  not  as  the  backer  gue  sed,  the 
defendant  retains  the  £5 ;  if  the  guess  is  right,  she 
payn  not  £1,000  plus  £d,  but  £1,000  only,  so  that  the 
bettor  wins  £995  only.  It  is  clear  that  this  would  be 
a  bet  of  £5  against  £995  on  the  oontingency  of  a 
horse-race.     l£ere   is   no  distinoHon   in  substance 
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between  that  and  the  present  transaction.  It  is  tme 
that  the  present  transac^on  is  complicated  by  the 
liability  of  the  prize  of  £1,000  to  be  divided  amongst 
seTeral,  bat  that  does  not  alter  the  nature  of  the 
transaction.  The  view  that  I  have  expressed  receives 
the  high  authority  of  two  out  of  three  judges  of  the 
Scottish  court  in  Hart  v.  jHay— viz.,  the  Lord  Justice 
General  .ani  Lord  Adam.  On  these  grounds  I  am 
dearly  of  opinion  that  the  offence  prohibited  by  the 
statute  has  been  committed. 

WaiGHT,  J.— I  agree,  for  the  reasons  which  have 
been  stated  by  my  lord,  although  I  am  not  sure  that 
for  all  purposes  this  truisaction  is  "  betting.*' 

Kennedy,  J. — It  is  difficult  to  define  what  is  meant 
by  "  bet."  But  however  that  maybe  I  think  this  case 
is  covered  by  the  statute.  In  Beg,  v.  Eobba  the  person 
convicted  had  not  entered  into  any  contractual 
relation  with  the  persons  who  entered  into  the 
competition  and  the  contingency  on  which  money 
became  payable  by  him  was  the  contingency  of 
the  drawing,  and  not  the  contingency  of  the  race. 
The  decision  was  good  upon  both  those  grounds,  but 
it  does  not  govern  the  present  case.  Here  money 
was  paid  in  consideration  of  a  promise  to  pay  upon 
the  event  of  a  horse-race  and  the  case  clearly  fell 
within  the  statute. 

Phillimorb,  J.— I  agree. 

Conviction  affirmed. 

Solicitor  for  the  defendant,  J,  Stanley  Kent 

Solicitors  for  the  prosecution,  Malkin  <k  Co, 


IN  BANKEUPTOT. 


Nov.  19. 


Q.  B.  Div.  I 

(Wright  and  PhiUimore,  JJ.)/ 

In  re  Clements. 
Ex  parte  Clements,  (a.) 
Bankruptcy-^Bankruptcy  notice  issued  hy  trustee  in 
bankruptcy  of  judgment  creditor— *'  Person  entitled  to 
er^orce  a  final  judgment  **-- Bankruptcy  Act,  1883  (46 
<fc  47  Vict,  c,  62),  «.  4,  sub-section  1  (s)— Bankruptcy 
Act,  1890  (63  &  54  Vict,  c,  71),  s,  1—5.  S,  C,  1883, 
ord,  17,  r,  4;  ord,  42,  r,  23. 

A  trustee  in  the  bankruptcy  of  a  creditor  who  has 
obtained  a  final  judgment  may  not  issue  a  bankruptcy 
notice  against  the  judgment  debtor  until  he  has  obtained 
an  order  under  ord,  42,  r.  23,  declaring  that  he  is  entitled 
to  issue  execution. 

Appeal  by  the  debtor  from  a  decision  of  the  regis- 
trar of  the  county  court  at  Kingston  refusing  to  set 
aside  a  bankruptcy  notice. 

On  the  6th  of  July,  1899,  a  firm  called  Spencer 
&  Co.  signed  judgment  against  the  appellant  for 
a  sum  of  about  £900.  The  appellant  paid  off  part 
of  the  debt,  leaving  about  £400  due  upon  the  judg- 
ment. Spencer  &  Co.  subsequently  became  buik- 
rupt,  and  F.  W.  Davis,  the  respondent  in  the  present 
appeal,  was  appointed  trustee  in  the  bankruptcy. 

On  the  13th  of  April,  1900,  Davis  obtained  an 
order  in  the  action  of  Spencer  &  Co,  v.  Clements 
under  ord.  17,  r.  4,  *'that  F.  W.  Da^is,  the  trustee 
of  the  estate  of  the  above-named  plaintiffs  (Spencer 
&  Co.),  be  joined  as  a  party,  and  that  all  further  pro- 
oeedings  be  carried  on  between  the  added  party  and 
the  d^endaat." 

On  the  28th  of  April,  1900,  Davis  issued  and  served 

(a.)  Beported  by  P.  M.  Fbanokb,  Esq.,  Barrister- 
at-Law. 


a  bankruptcy  notice  upon  Clements,  Olsmeoti 
applied  to  the  registrar  of  the  coon^  oout 
to  set  aside  the  bankruptcy  notice  as  izregolir. 
The  registrar  refused  to  set  aside  the  bank- 
ruptcy notice.  Clements  thereupon  appealed,  oon- 
tending  that,  as  the  respondent  Davis  had  not 
obtained  an  order  under  ord.  42,  r.  23,  declaring  that 
he  was  entitled  to  issue  execution  upon  the  judimaiit 
on  which  the  bankruptcy  notice  was  founded,  he  wy 
therefore  not  a  person  entitled  to  enforce  the  judg- 
ment and  had  no  power  to  issue  a  bankruptcy  notioe. 

WUloughby  WilliamSt  for  the  appellant. 

Herbert  Seed,  Q,C.f  and  Frank  MeUor,  for  the 
respondent. 

WaiGHT,  J.— Under  the  old  law  of  baukniptcy, 
prior  to  and  including  the  Bankruptcy  Act  of  1883,  a 
trustee  in  the  bankruptcy  of  a  judgment  oreditor  had 
no  power  to  issue  a  bankruptcy  notice  because  he  wai 
not  '^a  creditor  who  has  obtained  final  judgment" 
within  section  4,  sub-section  1  (g),  of  the  Act  of  1883. 
Tbis  was  expressly  decided  in  Ex  parte  Harper,  In  re 
Ooldring,  37  W.  R  228,  22  Q.  B.  D.  87,  and  EzjcarU 
Blanchett,  In  re  Keeling,  34  W.  B.  638,  17  a  B.  D. 
303 ;  though  ic  seems  to  have  been  held  in  ExfOfk 
WoodaU,  In  re  Woodall,  32  W.  B.  774,  13  a  B.  D. 
479,  that  the  executor  or  personal  representative  o<  a 
judgment  creditor  would  have  power  to  issue  a  hank- 
ruptcy  notioe,  even  though  he  bad  not  been  jdnedai 
a  parfy  to  the  action,  provided  that  he  had  obtained 
leave  to  issue  execution  under  ord.  42,  r.  23. 

Then  comes  the  Bankruptcy  Act,  1890,  s.  1  of 
which  provides  that  '*  Any  person  who  is  for  the  tine 
being  entitled  to  enforce  a  final  judgment  shall  he 
deemed  a  creditor  who  has  obtained  a  fi^Ml  judgmeot 
within  the  meaning  of  section  four  of  the  pcmoipel 
Act." 

The  true  position  of  a  trustee  in  bankruptcy  undtf 
the  Bankruptcy  Act,  1890,  and  orders  17  and  4S, 
is  very  difficult  to  work  out,  but  it  seams  to  me 
that  a  trustee  in  bankruptcy  is  not  entitled  to  as 
order  under  ord.  42,  r.  23,  dedarioff  that  he  k 
entitled  to  issue  execution  until  he  has  first  been 
joined  as  a  party  to  the  action  by  an  order  under 
ord.  17,  r.  4.  Ord.  42,  r.  23,  appears  to  me  to 
assume  that  any  party  making  an  application  there- 
under is  a  party  to  tiie  action  in  which  he  apphee. 
In  the  present  case  the  trustee  in  the  bankrnpti^ 
was  only  added  as  a  party  to  ttie  action  under 
ord.  17,  r.  4,  but  has  not  obtained  an  order  dedUang 
that  he  is  entitled  to  issue  execution  under  ocd.  iSi 
r.  23.  In  my  opinion  it  is  necessary  f6r  him 
to  do  so  before  he  can  issne  a  bankruptcy  notion 
That  order  appears  to  contemplate  that  when  there 
has  been  a  ohaxige  of  parties  by  death  or  ottowieei 
the  new  party,  if  he  desires  to  issue  execution,  ie  to 
apply  to  the  court  for  leave  so  to  do,  and  the  court 
has  discretion  to  g^nt  or  refuse  the  application.  I 
think  that  the  court  might  have  granted  the  tmitM 
an  order  under  ord.  42,  r.  23,  upon  an  ex  parte  applica- 
tion, and  then  if  Clements,  the  appellant  here,  had 
applied  to  set  that  order  aside,  the  court  oould  hsTi 
inquired  whether  the  plea  of  payment  was  good  or 
not,  and,  upon  the  result  of  that  inquiry,  might  bate 
affirmed  or  set  aside  the  order.  Section  1  of  the 
Bankruptcy  Act,  1890,  applies  only  to  persooB  who 
have  taken  all  steps  that  are  necessary  to  euaUe  then 
to  enforce  their  judgments,  and  one  of  the  steps  they 
must  take  is  to  obtain  an  order  under  ord.  42,  r«  Sl 
I  think,  therefore,  that  this  bankruptcy  notice  maA 
be  set  aside. 

Phillimobb,  J.,  concurred. 

Solicitors  for  the  appellant,  Herbert  Reevf  is  Co, 

Solicitors  for  the  respondent^  Lindm  A  Horioik 
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Lunacy. 


iLuitflCS. 

^"^L'dESSSTLJj!)^''}  No..  12.  16. 

In  re  H.  G.  Langbale  (a  Lunatic),  (a.) 

LuncKy  —  Power   of  master  —  Vesting    order  —  Trust 
property — Lunacy  Act,  1890  (53  ik  54  Vict,  c.  5),  m. 
•     116-130,   13&—Lunact/  Act,  1891  (54  <fc  56  Vict,  c. 
65),  8.  27»  sub-section  1. 

i^  Master  in  Lunacy  has  no  power  to  make  an  order 
vesting  in  new  trustees  already  appointed  trust  property 
standing  in  the  names  of  old  trustees,  one  of  wnom  is  a 
lunatic — tf*e  making  of  the  order  under  such  circum' 
stances  not  being  part  of  the  ** administration**  or 
** management**  of  the  lunatic* s  estate  within  section  27, 
sub'Sedtion  I,  of  the  Lunacy  Act,  1891,  which  gives 
jurisdiction  to  the  master. 

In  re  FaUer,  ante,  p.  90,  [1900]  2  Oh.  551,  dis- 
Unguishedm 

PetitiQn  for  an  order  vesting  a  sum  of  Consols  which 
itoodin  the  joint  names  of  Luigdale  (who  was  of 
unsound  mind)  and  another  as  tmstees  of  a  settle- 
ment, into  the  hands  of  the  latter  and  a  new  trustee. 

In  1884  Langdale  and  Manley  were  appointed 
trustees  of  a  settlement. 

In  1887  Langdale  retired,  and  Henry  Stourton  was 
appointed  trustee  in  his  place. 

On  that  occasion  the  sum  of  £430  lis.  Sd.  was  over- 
looked and  not  transferred  to  the  other  tmstees,  tiie 
dividends  being  reoeiyed  by  bankers  under  a  oower  of 
attorney  and  placed  to  the  credit  of  Langoale  and 
Manley. 

In  1896  Henry  Stourton  died,  BJxi  in  the  same  year 
Ltngdale  became  of  unsound  inind,  and  a  committee 
of  his  penon  and  a  committee  of  his  estate  were 
appointed. 

In  September,  1900,  Auberon  Stourton  was  ap- 
pointed the  othi'r  trustee  of  the  settlement. 

A  vesting  ordtr  was  now  required  to  transfer  this 
sum  to  the  new  tmBte<>8. 

The  petition  came  before  the  master,  and  he-r^- 
fened  to  one  of  the  judges  in  Lunaoy  the  question 
whether  he  had  jurisdiction  to  make  the  order. 

TJie  judge  referred  the  matter  to  the  oourt. 

Humphry,  lor  the  petitioners. — Since  a  master  can 
make  a  vestiDg  order  whan  appointing  new  trustees, 
In  re  Fuller,  ante,  p.  90  [1900],  2  €h.  551,  he 
has  also  power  to  make  a  vesting  order  alone. 
And  a  vesting  order  under  section  136,  although 
not  made  nnder  the  '*  management  and  adminis- 
tration" sections  (116-130)  of  the  Act  of  1890,  was, 
neverthelesf,  '' adimioistration  and  managemeot" 
within  the  meaning  of  section  27  of  the  Lunaoy  Act, 
1891.  The  Bank  of  Eogland  must  obey  the  order  of 
the  court  (In  re  ShortHdge,  43  W.  B.  257,  [1895]  1 
Oh.  278),  which  also  shows  that  section  129  extends 
to  trust  property.  The  power  of  the  courts  to  make 
vesting  ordws  has  been  enlarged  by  recent  legiila- 
tioD— c.^..  Trustee  Acts:  In  re  M,,  47  W.  B.  267, 
[1899]  1  Oh.  79. 

Cur,  adv,  vuU. 

Nov.  16.— BiGBY,  L.J.— The  question  is  whether 
a  vesting  order  can  be  made  by  the  master  under  the 
cinsumstances  of  the  present  case.  [His  lordship, 
after  stating  the  faots,  continued:]  Independently 
of  the  Act  of  1890  I  am  unable  to  come  to  the 
conclusion  that  the  makiog  of  a  vesting  order  under 
such  circumstances  is  any  part  of  the  **  administra- 

(a.)  Beported  hy  A.  Glynne-Jonbs,  Esq.,  Barrister- 
at-Law.  I 


tion"  or  *'  management"  of  the  lunatic's  estate,  and 
therefore  prirn^^cM  the  words  of  section  27  of  the 
Act  of  1891,  which  give  jurisdiction  to  the  master, 
do  not  apply.  I  agree  that,  if  we  found  such  an 
order  treated  in  the  Act  of  1890  as  a  matter  of 
administration  or  management,  we  must  regard  it  as 
within  section  27,  sub-section  1.  In  re  duller  was 
cited  to  us  as  an  authority  showing  that  the  master 
has  jurisdiction  to  make  the  order  now  asked  for.  In 
my  opinion,  that  case  does  not  justify  us  in  so  holding. 
I  think  that  there  the  ratio  decidendi  was  that  the 
comrt  foimd  in  the  Act  words  actually  giving 
jurisdiction  to  the  master  to  make  the  order.  That 
order  was  made  under  section  129  of  the  Act  of 
1890,  which  forms  one  of  the  group  of  sections  headed 
*'  Management  and  Administratiou,"  and  therefore  it 
came  in  terms  within  section  127  of  the  Act  of  1891. 
The  jurisdiction  to  make  a  vesting  order  is  statutory, 
and  before  the  master  can  make  such  an  order  some 
words  must  be  foimd  which  confer  a  statutory 
jurisdiction  upon  him.  It  is  strange  that  neither 
when  In  re  Ftuler  was  before  this  court,  nor  on  the 
hearing  of  the  present  case,  was  the  important 
authonty  In  re  Browne,  43  W.  B.  175,  [1894] 
3  Gh.  412,  brought  to  our  attention.  It  coula 
not  have  been  present  to  Mr.  Humphry's  mind 
when  he  addressed  hisi  argument  to  us,  but  he 
has  very  properly  referred  us  to  it  since.  We  had, 
however,  before  he  did  so,  considered  that  case, 
though  I  must  confess  it  was  not  present  to  my  mind 
when  I  took  part  in  the  decision  of  In  re  Fuller 
or  during  ^e  argument  of  this  case.  In  re  Brotone 
was  decided  by  lindley.  Lopes,  and  Davey, 
L.JJ.  An  order  had  been  made  by  a  master  for  the 
appointment  of  a  receiver  of  the  dividends  of  some 
stmsk  which  belonged  to  a  lady,  "  who  through  mental 
infirmi^  arising  from  age  was  incapable  of  managing 
her  afiGurs."  The  Bank  of  England  objected  to  act 
upon  that  order  on  the  groimd  that  the  master  had 
no  jurisdiotion  to  make  it ;  but  the  court  held  that  he 
had.  From  what  the  judges  said,  it  is  ^uite  dear 
that  we  may  assume  that  the  words  "  administration 
and  management "  in  section  27  of  the  Act  of  1891, 
are  not  limited  to  the  matter  dealt  with  by  sections 
116  to  130  of  the  Act  of  1890.  Lmdley,  L.J.,  said: 
"  The  power  to  appoint  a  receiver  is  clearly  a  power 
relating  to  management  and  administration,  and 
although  not  specudly  mentioned  in  the  group  of 
sections  so  headed,  is  within  the  general  words  with 
which  section  116  commences.  This  being  so,  the 
power  can  be  exercised  by  a  master,  and  it  need  not 
be  exercised  by  a  judge  in  person.  Soon  after  the 
Bules  in  Lunacy,  1892,  had  been  made,  a  question 
arose  whether  a  master  had  jurisdiction  to  make  a 
vesting  order  under  sections  133  6^  seq  of  the  Lunacy 
Act,  1890 ;  and,  after  carefully  examiniog  the  Acts 
and  rules,  all  the  members  of  the  Gourt  of  Appeal 
came  to  the  conclusion  th«t  he  could,  and  such  orders 
have  ever  since  been  made  accordingly."  And 
Davey,  L  J  ,  said  :  **  I  think  that  the  Act  means  what 
it  says,  and  that  all  pothers  and  provisions  relating  to 
'  management  and  administration '  which  are  foimd 
inPartlV.  of  the  Act  are  included  *'— that  is,  in  section 
116,  sub-section  1. 

It  is  plain,  therefore,  that  section  27  of  the  Act  of 
1891  is  not  confined  to  the  spedflc  powers  of 
"management  and  administration"  which  are 
conferred  in  the  group  of  ^sections  116-130  in  the  Act  of 
1890,  and  if  we  can  find  any  power  of  management  or 
administration  outside  that  group  the  master  would, 
by  virtue  of  section  27  of  the  Act  of  1891,  have 
jurisdiction  to  exercise  it.  I  am,  however,  satisfied 
that  tiie  order  for  which  the  petition  asks  (which 
wotild  be  made  under  section  136,  sub-section  2) 
cannot  properly  be  described  as  an  order  for  the 
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adminittntioii  or  management  of  the  luiatic's  estate ; 
and,  if  that  be  so,  the  master  has  no  jmisdiotion  to 
make  it.  We  have  been  urged  not  merely  to  follow 
In  re  Fuller,  but  to  extend  it.  In  that  oase  it  was 
held  that  an  express  power  to  do  the  yery  thins  asked 
for  was  contained  m  the  group  of  sections  neaded 
«  Management  and  Administratu>n,"  and  tiiat,  there- 
fore, it  came  within  section  27,  sub-section  1,  of  the 
Act  of  1891.  But  it  by  no  means  follows  that  a 
power  which  is  not  included  in  any  of  that  group  of 
sections  comes  within  section  27,  sub-section  1.  If  it 
is  a  power  of  **  management"  or  **  administration," 
it  will  do  so,  not  otherwise.  In  my  opinion,  therefore, 
the  power  to  make  the  vesting  order  which  is  now 
asked  for  cannot  be  exercised  by  the  master. 

Vauqhan  Williams,  L,  J.— I  agree. 

BoMSB,  L.  J. — I  also  agree. 

Solicitors,  Otihhle,  Oddie,  Sinclair,  db  Johnson* 


Ctoutt  Of  SppraU 
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From  Q.  B.  Div. 

Dec  12. 
lUins  and  Stirling,  L. JJ, 

In  re  Scott,  (a.) 

Inland  revenue — Estate  duty — Property  passing  on  death 
— Devise  by  father  to  son — Death  of  son  in  lifetime  of 
father — Payment  of  estate  dufy  in  respect  of  death  of 
father — Liability  to  further  estate  duty  in  respect  of 
death  of  sorir^Wills  Act,  1837  (7  fVill.  4  <fc  1  Vict,  c 
26),  s.  ZZ^Finance  Act,  1894  (57  <fc  58  Vict.  c.  30), 
ss.  1,  2  (1)  (a). 

A  father  by  his  will  devised  freehold  property  to  his 
son,  who  died  in  the  lifetime  of  the  father,  leaving  a 
daughter  who  was  living  at  the  death  of  the  father.  By 
virtue  of  section  33  of  the  Wills  Act,  1837,  the  devise  did 
not  lapse,  but  took  effect  as  if  the  son  had  survived  the 
father.  The  son  had  by  his  will  devised  his  residuary 
estate  to  trustees.  Estate  duty  was  duly  paid  on  the 
devised  freehold  property  as  leing  property  which  passed 
on  the  death  of  the  father. 

Eddy  that  estate  duty  was  also  payable  on  the  devised 
freehold  property  <u  being  property  which  passed  on  the 
death  of  the  son. 

Judgment  of  Darling  and  ChanneU,  JJ.  (48  W.  B. 
206,  [1900]  1  Q.  B.  372),  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Court 

Ssrlmg  and  OhanneU,  JJ.),  on  an  appeal  from  the 
mmissioners  of  Inland  Revenue  brought  by  way 
of  petition  under  section  10  of  the  Finance  Act,  1894  : 
48  W.  R.  205,  [1900]  1  Q.  B.  372. 

^e  petition  was  brought  by  the  executors  and 
trustees  of  the  will  of  John  Soott,  jun.,  against  a 
daim  made  by  the  Commissioners  of  Inland  Revenue 
for  estate  duty. 

John  Soott,  jun.,  died  on  the  22nd  of  January, 
1899,  leavinsr  a  widow  and  daughter. 

By  his  wifi  he  left  his  property  to  the  petitioners  in 
trust  for  the  widow  and  daughter,  and  after  the  death 
of  tiie  widow  for  the  daughter  absolutely. 

Probate  of  the  will  was  granted  to  the  widow  on 
the  10th  of  March,  1899,  and  on  her  application  for 

S rebate  she  delivered  to  the  Commissioners  of  Inland 
evenue  an  affidavit  with  schedules  showing  that  the 
total  net  aggregate  value  of  all  property  passing  on 
the  death  of  John  Soott,  jun.,  was  £16,004  10s. 


s:- 


(a.)  Reported  by  F.  G.  Ruckeb,  Esq.,  Barrister- 
at»Law. 


On  the  12th  of  May,  1899,  John  Scott,  sen.,  the 
fother  of  John  Scott,  jun.,  died,  having  made  a 
will  dated  tiie  5th  of  June,  1891,  by  which  he  devised 
freehold  property  valued  at  £80,000  to  his  son,  Joha 
Scott,  jun.  By  virtue  of  section  33  of  the  Willi 
Act,  1837,  the  son  having  died  in  his  father's  lifetime 
leaving  issue  alive,  the  devise  did  not  lapse,  but  took 
effect  as  if  the  death  of  the  son  had  happened 
immediately  after  the  death  of  the  father,  John  Scott, 
sen.  Accordingly  the  freehold  property  naseed  to^ 
the  petitioners  as  executors  and  trustees  of  tne  will  of* 
John  Soott,  jun.  Estate  duty  was  paid  on  this 
pr^rty  in  respect  of  the  death  of  John  Soott,  sen. 

The  question  now  was  whether  a  further  estate  duty 
was  payable  in  reepeot  of  the  property  so  devised  ss 
being  proper^  which  also  passed  on  the  death  of 
John  Scott,  jun. 

Section  33  of  the  Wills  Act,  1837,  enacts: 
''That  where  any  person  being  a  child  or 
other  issue  of  the  testator  to  whom  any  reel  or 
personal  estate  shall  be  devised  or  bequeathed  for  any 
estate  or  interest  not  determinable  at  or  before  the 
death  of  such  person  shall  die  in  the  lifetime  of  the 
testator  leaving  issue,  and  any  suoh  issue  of  such 
person  shall  be  living  at  the  time  of  the  death  of  the 
testator,  such  devise  or  bequest  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  such  person  had 
happened  immediately  after  the  death  of  the  testator, 
unless  a  contrary  intention  shall  appear  in  the  wilL" 

The  Divisional  Court  held  that  estate   duty   was 

kyable  by  the  petitioners ;  48  W.  R.  205,  [1900]  1 

B.  372. 

The  petitioners  appealed. 

Joseph  Walton,  Q.C.,  and  Edvxirdes  Jones,  for  the 
petitioDers. 

Sir  Bobert  Finlay,  A.G.,  Sir  Edward  Carson,  S.O., 
and  VaugJian  Hawkins,  for  the  Crown* 

Cur*  adv.  vulL 

Dec.  12. — A.  L.  Smith,  M.R.,  read  the  following 
judgment :  The  point  raised  in  tiiis  case  is  whether  a 
second  estate  duty  is  payable  to  the  Crown  upoa 
property  valued  at  £80,000  under  the  Finance  Act  of 
1894,  in  the  following  drcumstsuuces.  Upon  the  4tli 
of  May,  1896,  John  £)Ott,  jun.,  whom  I  will  call  the 
son,  made  his  will,  where  i>y  he  appointed  the 
petitioners  his  executors  and  trustees,  and  he  devised 
and  bequeathed  to  them  all  his  residuary  real  and 
personal  estate  iu  trust,  so  far  as  is  matenal,  for  his 
daughter  Muriel  Elsie  Soott  absolutely.  Upon  the 
22na  of  January,  1899,  the  son  died,  and  probate  of 
his  will  vras  taken  out  and  all  duties  then  payable 
upon  the  son's  estate  were  thereupon  paid  by  his 
executors  to  the  Crown.  John  Soott,  sen.,  whom  I 
will  call  the  father,  died  about  four  months  after  his 
SOB — viz.,  on  the  12th  of  May,  1899'-leaving  a  will 
dated  the  5th  of  June,  1891,  by  which  he  devised  to 
his  son  freehold  property  in  the  City  of  London  of 
the  value  of  £80,000,  Tills  estate  of  the  father  has 
been  rightly  charged  with  estate  duty,  it  being 
property  which  passed  upon  the  death  of  the  father, 
and  this  duty  has  been  .paid ;  but  the  Crown  now 
claims  estate  duty  over  again  upon  this  £80,000, 
as  having  also  passed  u^n  the  death  of  the 
son  to  his  devisees  under  his  will  of  the  4th  of  May, 
1896,  although  it  never  did  pass  to  these  devisees 
until  four  months  after  the  actual  death  of  the  son. 
It  cannot  be  denied  that  estate  duty  under  the  Act 
may  become  payable  over  and  over  again  upon  the 
passing  of  property  upon  death  at  very  short  intervals 
of  time,  and,  if  the  son  in  this  case  had  died  the  day 
after  his  father  instead  of  dying  before  him  as  he  di<C 
the  £80,000  of  property  would  have  been  chargeable 
with  estate  daty  again  when  it  passed  upon  the  son's 
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deftth  to  his  devisees.  But  in  the  ipresent  case  the 
•on  died  about  f onr  months  before  his  father,  and  it 
10  argued  for  the  executors,  the  appellants,  that  the 
seooDd  estate  duty  which  is  claimed  is  therefore  not 
payable  under  the  Act  of  1894.  I  agree  that  in  the 
Act  of  1894  the  words  "  property  passing  upon  the 
death  of  the  deceased  "  primd  facie  mean  the  naturid 
and  not  the  statutory  or  artificial  death  of  the 
deceased ;  but  there  are  other  words  in  the  Act  which 
enlarge  the  words  *' property  passing  upon  death," 
and  whidi  have  to  be  dealt  with,  and  they  are  these  : 
Section  2  (1)  (a) — "Property  passing  upon  the  death  of 
the  deceased  shall  be  deemed  to  indude  the  property 
foUowingy  that  is  to  say,  property  of  which  the  deccftsed 
was  at  the  time  of  his  death  competent  to  dispose."  It 
cannot  be  denied  that  property,  by  virtue  of  the  Wills 
Act,  1837,  to  which  a  deceased  is  entitled  at  the  time  of 
hii  death,  he  is  competent  to  dispose  of,  althoughhe  had 
it  not  at  the  date  of  his  will ;  nor  can  it  he  denied 
that,  if  there  had  been  no  Wills  Act,  there  would 
have  been  in  the  present  case  a  lapse  of  the  £80,000 
of  property,  and  the  son  would  have  taken  nothing. 
I  do  not  agree  with  counsel  for  the  appellants  when 
he  says  that  the  Wills  Act,  1837,  has  nothing  to  do 
with  the  case  in  hand,  for,  in  my  judgment,  it  has, 
and  it  must  be  looked  at  to  ascertain  what  it  was  that 
the  son  at  the  time  of  his  death  was  competent  to 
dispose  of.  For  instance,  it  must  be  looked  at  to  see 
whether  the  son  was  only  competent  to  dispose  of 
property  of  which  he  was  possessed  at  the  date  of  his 
will,  as  was  the  case  as  to  real  estate  before  Uie  Wills 
Act,  or  of  which  he  was  possessed  at  the  time  of  his 
death,  which  is  the  case  since  the  passing  of  the  Wills 
Act.  When  ascextaining  what  real  estate  he  was 
competent  to  dispose  of,  and  upon  which  taxation  is 
to  tiuce  plaoe,  surely  the  Wills  Act  must  be  looked  at, 
for  it  plays  a  very  important  part  in  the  Inyestigation. 
Now  section  24  of  the  Wills  Act  enacts  that  every 
will  shall  *<take  effect "  as  if  it  had  been  executed 
immediately  before  the  death  of  the  testator,  unless  a 
contrary  intention  shall  appear  by  the  will ;  in  other 
words,  by  the  Wills  Act  a  testator  is  competent  to 
dispose  of  all  the  real  and  personal  estate  he  possesses  at 
the  time  of  his  death,  and  not  only,  as  before  the 
Wills  Act,  of  the  real  estate  he  possessed  at  the  date 
of  his  will.  This  may  make  a  great  difference  when, 
for  the  matter  of  taxation,  it  has  to  be  determined, 
aa  in  this  case,  what  the  deceased  was  competent  to 
dispose  of ;  for  this  is  made  the  subject  of  estate  duty. 
Again,  to  see  whether  the  son  took  anything  under 
his  father's  will  of  which  he  was  competent  to  dis- 
pose, the  Wills  Act  must  also  be  looked  at,  in  order 
to  see  whether  it  has  any  effect  upon  what  the  son 
was  competent  to  dispose  of.  And  what  do  we  fiod  P 
We  find,  by  section  33,  that  in  a  case  like  the  present, 
although  the  son  should  die  in  the  lifetime  of  his 
father,  a  bequest  of  the  father  to  the  son  shall  not 
lapse,  but  shall  "  take  effect "  as  if  the  son  had  died 
immediately  after  the  death  of  his  father,  unlei s  the 
contrary  intention  should  appear  by  the  will.  As 
before  stated,  if  the  son  in  the  present  case  had  in 
fact  died  immediately  after  the  death  of  his  father, 
the  second  estate  duty  now  claimed  would  clearly 
have  been,  payable ;  and,  if  there  had  been  no  Wills 
Act»  the  son  would  nave  had  nothing  to  dispose  of. 
But  the  Wills  Act  enacts  that  the  will  of  the  father 
shall  take  effect  as  if  the  son  had  died  immediately 
after  bis  father — i.e.,  that  in  the  special  circum- 
stances to  which  the  section  applies,  the  son  shall 
be  competent  to  dispose  of  what  is  left  to  him  by  his 
father,  although  he  may  in  fact  die  before  his  father. 
It  is  obvious  that  the  Wills  Act  must  be  resorted  to 
1^  the  appellants  to  get  rid  of  the  lapse  which  other- 
wise would  have  taken  place ;  and  the  same  section 
of  the  Act  by  which  the  appellants  get  rid  of  the 


lapse  enacts  that  the  will  of  the  son  shall  "take 
effect "  as  if  the  son  had  died  immediately  after  his 
father,  that  is,  that  the  son  in  this  case  was  competent 
to  dispose  of  the  £80,000  of  property,  subject  to  his 
father  revoking  his  will,  which  he  never  did.  If  the 
appellants  take  the  benefit  of  section  33,  which  they 
do,  and  thus  obtain  the  £80,000  of  property,  they 
must  take  the  burden  also— i.e.,  of  paying*  the  estate 
duty  chargeable  thereon.  My  brothers  Collins  and 
Stirling  have  shown  me  tibeir  judgments,  and,  having 
read  them,  I  need,  I  think,  write  no  more,  excepting 
to  say  tiiat  I  agree  in  their  judgments,  and  that  this 
appeal  must  be  dismissed  with  c^s. 

Collins,  L.J.,  read  the  following  judgment :  This 
case  appears  to  me  to  present  little  difficulty  when 
section  33  of  the  Wills  Act  is  construed  in  what  seems 
to  me  its  obvious  primd  fade  meaning,  and  in  accord- 
ance wiUi  the  int^retation  which,  as  I  think,  it  has 
received  through  a  series  of  authorities.  There  is  no 
doubt  that  under  section  1  and  section  2,  sub-section  1 
(a),  of  the  Finance  Act,  estate  duty  is  payable  upon  the 
property  in  question,  if,  under  the  last  sub-section 
John  Scott,  jun.,*was  at  the  time  of  his  death 
*<  competent  to  dispose  of  it.'*  The  property  in 
question  could  clearly  never  have  been  his  to  dispose 
of  in  the  events  which  happened  but  for  the  operation 
of  section  33  of  the  WiUs  Act  The  prop^ty  was 
devised  to  him  by  his  father,  and,  as  he  died  in  his 
father's  lifetime,  the  devise  would  have  lapsed,  and 
could  not,  therefore,  have  come  under  any  disposition 
made  by  him.  But  it  seems  to  me  equally  clear  that 
the  effect  of  section  33  of  the  Wills  Act  is  to  confer 
upon  him  a  right  to  dispose  of  it.  It  enacts  that,  in 
the  events  which  have  happened  here,  the  devise  of 
this  property  in  his  father's  will  shall  not  lapse,  but 
shall  take  effect  as  if  the  death  of  John  Scott,  jun., 
had  happened  immediately  after  that  of  his  father. 
Now,  u  John  Scott,  jun.,  had  survived  his  father 
he  would  have  taken  the  property  devised  and  would 
have  been  competent  to  dispose  of  it.  The  right  to 
dispose  of  it  would  have  been  an  incident  of  his 
ownership,  and  it  would  have  passed  under  a  will  made 
by  him  before  his  father's  death.  Unless  all  these 
consequences  follow  in  hke  manner  in  the  events  which 
have  happened  here,  the  devise  does  not  take  effect, 
as  the  statute  says  it  shall,  as  if  the  son  had  survived 
his  father.  What  is  the  effect,  then,  in  view  of  this 
legidation,  of  his  actual  death  having  taken  place 
before  his  father's  ?  Can  it  be  said  to  deprive  him  of 
the  benefit  which  the  statute  expressly  confers  ufNon 
him,  and  leave  him  under  the  same  incapacity 
to  dispose  of  the  property  as  he  was  under  before  the 
Act  P  A  will  of  the  same  date  and  in  the  same  terms 
as  that  which  he  actually  made  would  clearly  have 
covered  the  property  in  question  had  he  survived  his 
father ;  and  by  i^e  section  the  devise  to  him  is  to  have 
the  same  effect  as  if  he  had  survived.  It  follows  that 
by  the  operation  of  the  statute  he  was  as  to  this 
particular  class  of  property  rendered  competent  to 
dispose  of  it  as  propei^  falling  in  within  the  con- 
structive period  of  his  life.  His  capacity  to  dispose 
would  end  necessarily  with  his  actual  life,  but  as  to 
this  class  of  prox>erty  his  power  of  controlling  it 
depends  upon  its  falling  in  before  his  constructive,  not 
his  actual,  death.  It  is  said  that  at  the  date  of  his 
actual  death  he  had  no  more  than  a  epes  attecessionia, 
which  is  a  very  different  thing  from  the  actual 
property,  and  that  it  is  the  actual  property  and  not 
the  apes  Buccessumis  that  he  must  oe  competent  to 
dispose  of  in  order  to  let  in  the  operation  of 
the  Finance  Act.  But  the  statute  by  the  fiction  of  his 
surviving  his  father  postpones  the  period  during 
which  he  may  become  entitled  to  property  to  a  date 
after  his  father's  death,  and  by  that  time  the  hope 
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had  ripened  into  a  reality.  Its  effect  ii  to  make  him 
oompetent  to  difpoee  in  hit  lifetime  of  something  as 
to  which  he  had  only  a  9pe$  $uccea$ionts  in  his  lifetime, 
provided  it  became  a  certainty,  not  as  in  tiie  case  of 
ordinary  property  before  his  natural  death,  but 
before  the  time  named  in  the  Act.  It  is  inherent  in 
the  natore  of  the  legislation  itself  that  it  cannot  be 
determined  at  the  tmie  of  the  natmral  death  whether 
he  had  or  had  not  the  power  to  dispose  of  certain 
property,  but  by  the  light  of  after  events  we  know 
now  that  he  had.  The  statute  in  moving  forward 
the  date  from  which  the  will  speaks  to  a  point  of 
time  when  he  was,  in  fact,  incapable  of  volition  has 
really  only  reapplied  to  a  particular  case  the  general 
principle  of  the  third  section,  which  makes  it  lawful 
for  every  person  to  dispose  by  will  of  property  to 
which  he  is  entitled  at  the  time  of  his  death, 
"notwithstanding  that  he  may  become  entitied 
to  the  same  subsequently  to  the  date  of 
his  will."  Thus,  efficacy  is  given  to  the 
antecedent  disposition  subject  to  an  event  whidi 
caonot  be  determined  till  his  death,  and  is  not  made 
to  depend  on  any  inference  of  adoption  by  the 
testator  at  the  moment  of  his  death  of  the  existing 
disposition.  That  this  is  so  is  evident  from  the  fact 
that  a  will  made  by  a  person  who  became  a  lunatic 
immediately  afterwards  and  never  recovered  testa- 
mentary capacity  would  carry  property  to  which  he 
did  not  become  entitled  till  after  the  execution  of  the 
will.  Whether  he  was  competent  or  incompetent  to 
dispose  of  it  when  he  made  the  disposition  is  made  to 
depend  on  an  after  event.  It  becomes  a  good  or  bad 
di^KMition  according  to  the  event,  but  his  competency 
at  the  time  of  making  it  is  not  affected.  We  merely 
learn  by  the  event  whether  he  was  in  fact  competent 
or  not  TO  control  the  property  by  bis  disposition.  The 
statute  might  just  as  well  have  drawn  an  arbitrary 
line  at  six  months  after  the  actual  death;  and  the 
state  of  facts  then  would  determine  whether  any  dis- 
position made  by  the  testator  as  to  particular  property 
was  effective  or  not.  If  it  turns  out  to  be  effective,  it 
must  be  because  he  was  oompetent  to  miJce  it  when 
he  made  it,  which  must  have  been  in  his  lifetime.  I 
am  of  opinion,  therefore,  that  John  Scott,  jun.,  was 
at  the  tmie  of  his  actual  death  competent  to  dispose 
of  the  property  in  question.  But,  further,  even  if 
the  true  view  of  section  3  of  the  Wills  Act  is  that  in 
making  the  will  embrace  property  falling  in  up  to 
the  death  of  the  testator  it  assumes  an  exercise  of 
volition  by  the  testator,  which  may  never  in  fact  have 
taken  place,  after  he  has  become  entitled  to  the 
property,  I  see  no  difficulty  in  assuming  that  the 
same  fiction  applies  in  the  case  of  the  son  who  is 
brought  to  life  again  for  the  purposes  of  the  33rd 
section ;  and  I  should  have  no  hesitation  in  holding 
that  all  fictions  iocident  to  conferring  upon  him 
testamentary  capacity  to  dispose  of  the  property 
in  question  must  be  included  in  and  covered  by 
the  central  fiction  of  his  prolonged  existenoe.  Thus, 
then,  John  Scott,  jun.,  by  virtue  of  the  Wills  Act 
must  be  taken  as  having  acquired  the  property  in 
question  with  all  its  incidents,  and  he  wai ,  therefore, 
competent  to  dispose  of  it  within  the  Finance  Act. 
It  is  said  that  a  fiction  should  not  be  extended  so  as 
to  let  in  taxation,  but  I  think  fall  effect  must  be  given 
to  the  fiction  so  as  to  carry  out  the  purpose  of  the 
Wills  Act  itself,  which  was  to  vest  the  property  in  John 
Scott,  jun.,  as  though  he  had  survived  his  father. 
I  see  no  reason  why  liie  fiction  which  was  introduced 
for  the  purpose  of  putting  bim  in  the  position  which 
his  father's  will  intended  him  to  be  placed  in,  should 
be  held  to  stop  short  of  imposing  the  burden  which 
would  have  been  an  incident  of  the  property  had  he 
lived  to  claim  the  gift.  Without  the  fiction  his  estate 
would  have  got  nothing.     The  main  argument  for 


the  appellants,  which,  as  I  understood  it,  was  that  tfas 
Wills  Act  merely  imposes  a  particular  construction  on 
the  father's* will  as  though  the  provisions  of  the  soq*i 
will  were  set  out  in  it,  seems  to  me  to  find  no  f  oonda- 
tion  whatever  in  the  Act,  which  in  terms  treats  ths 
son  as  surviving  and  leaves  the  supervening  rights  to 
be  worked  out  on  that  footing.  Moreover,  it  seems  to 
me,  though  counsel  strennously  contended  tiie  oontriry, 
that  ike  point  is  decided  by  Johruon  v.  Joktuon^  3 
Hare  157,  followed  IqJVifUer  v.  IFtn^,  5Hare  306; 
WMen  V.  Wudm,  2  W.  B.  616,  2  Sm.  &  Giff.  396, 
and  Eager  v.  Fumivall,  29  W.  B.  6f49, 17  Ch.  D.  115; 
as  well  as  by  Ferry  v.  Reg.,  17  W.  B.  382,  L.  E.  4 
Ex.  27 ;  and  for  the  same  reason  Lord  Advocate  v. 
Bogie,  [1894]  A.  0.  83,  does  not  apply.  I  am  of 
opinion  therefore  that  the  appeal  must  be  dismisswi. 

SriBLiNa,  L.J.,  read  the  following  judgment :  The 
facts  which  give  rise  to  this  appeal  are  shortly  these. 
John  Scott,  sen.,  by  his  will  dated  the  5th  of  Jun#, 
1891,  devised  all  other  his  freehold  premises  not 
thereinbefore  specifically  devised,  which  should  beUmg 
to  him  at  his  decease,  unto  and  to  the  use  of  his  son 
John  Soott,  jun.,  his  heirs  and  assigns  for  ev^. 
Jobn  Scott,  sen.,  died  on  the  12th  of  May,  1899.  In 
the  meantime,  on  the  22nd  of  January,  1899,  John 
Scott,  jun.,  had  died,  having  made  a  will  by  which 
he  appointed  the  petitioners  (the  appellants}  executors 
and  trustees  of  h&  will,  and  devised  and  bequeathed 
to  them  sJl  his  residuary  real  and  personal  estate 
upon  certain  trusts  which  it  is  not  necessary  to  state. 
As  John  Scott,  jun.,  left  issue  living  at  the  time  of 
the  death  of  John  Scott,  sen.,  the  devise  contained  in 
the  will  of  the  latter  in  favour  of  John  Scott,  jun., 
did  not  lapse,  but  took  effect  as  if  the  death  of  John 
Scott,  joD.,  had  happened  immediately  after  the 
death  of  John  Soott,  sen. :  see  the  Wills  Aot,  s. 
33.  The  subject-matter  of  this  devise  was  of  the 
value  of  £80,000,  and  estate  duty  was  paid  by  the 
executors  of  John  Scott,  sen.,  on  this  as  part  of  bis 
estate.  The  Crown  also  claimed  from  the  appellants 
and  was  paid  by  them  estate  duty  on  the  same  sum  in 
addition  to  property  of  the  value  of  £15,000,  to  whioh 
Jobn  Scott,  jun.,  was  entitled  at  the  time  of  his 
death.  The  appellants  afterwards  presented  a  petition 
for  the  repayment  of  the  estate  duty  on  the  £80,000. 
It  was  held  by  a  Divisional  Court,  consisting  of 
Darling  and  Channell,  JJ.,  that  the  Crown  was 
entitled  to  the  duty,  and  from  this  decision  the 
present  appeal  is  brought. 

By  seation  1  of  the  Finsnce  Aot,  1894,  theze  is 
imposed  in  the  case  of  every  person  dying  after  the 
1st  of  August,  1894,  estate  du^  *'  upon  the  principal 
value  ascertained  "  as  in  the  Act  mentionea  **  of  all 
property,  real  or  personal,  which  passes  on  the  death 
of  such  a  person." 

By  section  2,  sub-section  1,  property  passing  on 
the  death  of  the  deceased  is  to  be  deemed  to  inoInde» 
amongst  other  particulars,  (a)  "  property  of  whioh 
the  deceased  was  at  the  time  of  his  death  oompetent 
to  dispose." 

By  section  22,  sub-section  2  (a),  **  a  person  shall 
be  deemed  to  be  competent  to  dispose  of  property 
if  he  has  such  an  estate  or  intent  therein  or  suoh 
general  power  as  would,  if  he  were  eui  Juris,  enable 
him  to  dispose  of  the  property." 

It  is  contended  on  behalf  of  the  Crown  that,  re«c«rd 
being  had  to  the  terms  of  the  Wills  Act,  s.  33,  John 
Scott,  jun.,  had  such  a  general  power  as  enabled 
him  to  dispose  of  the  property  devised  to  him  by  his 
father's  will,  and  consequently  that  this  property  fell 
within  the  terms  of  section  2,  sub-section  1  (a),  as 
being  property  of  which  he  was  at  the  time  of  bis 
death  competent  to  dispose.  In  my  opinion  this 
contention  is  right. 
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Seotion  33  of  the  Wills  Aot  provides  that ''  where 
any  praon  being  a  child  or  other  iieue  of  the  f  estator 
to  whom  any  real  or  personal  eitate  shall  be  devised 
or  heqaeathed  for  any  estate  or  interest  not  determin- 
ahle  at  or  before  the  death  of  snch  person  shall  die 
in  the  lifetime  of  the  testator  leaving  issue,  and  any 
fQoh  issue  of  snch  person  shall  be  living  at  the  time 
of  the  death  of  the  testator,  such  devise  or  bequest 
shall  not  lapse,  but  shall  take  efEect  as  if  the  deaih 
of  snch  person  had  happened  immediately  after  the 
death  of  tbe  testator,  unless  a  contrary  intention 
appear  by  the  will."  All  the  conditions  referred  to 
in  this  seofcioa  occur  in  the  present  case. 

This  section  differs  in  its  terms  from  sections 
2i''6l  inclusive.  In  these  last-mentioned  sections 
the  Legislature  has  seen  fit  to  provide  that  under 
certain  circumstances  a  particular  meaning  shall  be 
attributed  to  certain  language  which  may  be  found 
in  a  will ;  in  sections  32  and  33  the  object  of  the 
Legislature  is  to  give  legal  effect  in  a  prescribed 
mamier  to  certain  testamentary  gifts  which,  under 
the  law  as  it  stood  at  the  time  of  tbe  passing  of  the 
Aot  woutd  have  -  lapsed — i.e.,  would  have  altogether 
failed.  Neither  in  section  32  nor  in  seotiou  33  does 
the  Legislature  enact  that  the  will  sball  be  read  and 
construed  as  if  it  contained  language  which  is  not 
found  in  it;  in  both  these  sections  it  is  enacted  that 
testamentary  gifts  of  the  kind  referred  to  shall  not 
ia^se  but  shall  take  effect.  The  words  which  follow 
point  out  what  the  effect  is  to  be.  In  section  33  the 
effect  is  to  be  "as  if  the  death  of"  the  devisee  or 
legatee  "had  happened  inunediately  after  the  death 
of  the  teetator."  To  ascertain  the  meaning  of  this, 
let  me  suppose  that  the  testator  by  his  will  has, 
as  in  the  present  case,  devised  real  estate  in  fee 
to  a  jhild  who  predeceases  him.  If  the  child  had 
sorvived  the  testator,  the  will  would  have  passed  the 
real  estate  to  that  child  in  fee ;  and  the  Legidature 
prescribes  that  notwithstanding  the  death  of  the  child 
the  legal  effect  of  the  will  shidl  be  the  same— that  is 
to  ny,  that  the  will  shall  pass  the  real  estate  to  the 
chfld  in  fee.  Such  seems  to  me  the  natural  meaning 
of  the  language  of  the  Act,  nor  can  I  see  any  diffi- 
culty in  understanding  it.  The  Legislature  has 
limply  provided  that  in  certain  cases  there  shall  be 
a  postiiumous  addition  to  the  property  of  a  deceased 
penon,  th^  object  of  such  provision  bdng  to  place 
that  additional  property  at  the  disposal  of  the  deceased 
while  still  living. 

At  this  point,  in  my  judgment,  the  operation  of 
the  Willfl  Act  ceases,  and  this  additional  property  is 
left  to  go  and  devolve  as  part  of  the  property  of  the 
deceased  child.  If  the.  child  while  Hvmg  entered  for 
valuable  consideration  into  any  contract  with  refer- 
ence to  such  property,  as,  for  example,  by  way  of 
sale,  or  mortgage,  or  by  way  of  covenant  in  a 
marriage  settlement,  by  such  contract  the  pro- 
perty vdll  be  bound.  If  the  child  made  a  will  by 
whidi  such  property  is  by  appropriate  language 
disposed  of  eitiber  specifically  or  otherwise,  the 
property  will  pass  under  such  disposition.  If  the 
ohiid  died  intestate,  the  property  will  go  to  the 
persona  entitled  by  law  upon  an  intestacy.  If  tbe 
duld  died  an  undischarged  bankrupt,  it  will  vest  in 
the  trustee  in  bankruptcy,  and  so  on.  But  the  WiDs 
Aot  does  not  contain  any  provision  which  directly 
confers  any  benefit  on  persons  claiming  under  the 
child,  vrhether  those  pprsons  take  by  act  inter  vivos  or 
by  testamentary  disposition  or  by  operation  of  law. 
SttU  less  does  it  contain  any  provision  in  favour  of 
the  Crown ;  and,  if  the  Crown  is  entitled  to  estate 
duty  on  this  property,  appropriate  language  must  be 
found  in  the  Finance  Act.  That  language  I  find  in 
section  2,  feub-seotion  1  (a),  and  seotion  22,  Sub- 
section 2  (a). 


I  have  dwelt  on  this  point  at  greater  length  than  I 
otherwise  should,  because  it  is  my  misfortune  to  find 
myself  in  disagreement,  or  at  least  apparent  dis- 
agreement, as  to  it  with  the  opinion  expressed  by 
Channell,  J.,  in  the  court  below.  I  refer  particularly 
to  the  passage  beginning  '*  What  the  Act  does  say.'' 

The  view  whidi  I  have  taken  of  the  construction  of 
section  33  of  the  Wills  Act  appears  to  me  to  be  in 
accordance  with  authority.  The  leading  case  on  the 
subject  is  Johnson  v.  Johnson,  There  the  testator, 
Bobert  Johnson,  devised  and  bequeathed  to  his  son, 
Michael  Payne  Johnson,  certain  specific  real  estate 
and  a  share  of  his  personal  estate.  Michael  Payne 
Johnson  died  in  his  father's  lifetime,  leaving  a  widow 
and  one  child,  the  latter  of  whom  survived  the  father. 
The  son  had  made  a  will  and  codicil  by  which  he 
gave,  in  substance,  all  his  property  to  his  wife ;  and 
the  question  was  whether  the  property  which  was 
given  to  the  son  by  his  father's  will  passed  by  the 
son's  will.  Wigram,  Y.C,  held  that  it  did.  He 
said :  ''  Upon  &e  construction  of  section  33  of  the 
statute  1  Vict.  c.  26,  taken  alone,  a  legatee  within 
that  section  would  take  the  sai^e  provision  under  his 
father's  will,  and  with  the  same  powers  and  incidents 
of  property  as  if  he  had  actually  survived  the 
testator."  He  alio  said :  <*  Without  admitting  that 
the  words  of  section  3  taken  alone  do  not  sufficiently 
describe  a  future  accruing  interest  like  that  under 
consideration,  I  think  the  legatee  has  upon  the  con- 
struction of  the  whole  Act  a  testamenta^  power  over 
it.  Sections  3  and  24  make  the  will  operate  from  the 
death  of  the  testator,  and  section  33  in  effect  declares 
that  in  the  circumstances  contemplated  by  that 
section  the  child  shall  be  taken  to  have  died  on  a  day 
later  than  his  natural  death."  That  case,  therefore, 
establishes  that  a  devisee  or  legatee  within  section  33 
has  a  testamentary  power  over  prox)erty  devised  or 
bequeathed  to  him  by  his  father's  will,  though  he 
may  die  in  his  father's  lifetime.  Winter  v.  Winter  is 
another  decision  to  the  like  effect. 

In  Pickersgill  v.  Bodger,  5  Ch.  D.  163,  25  W.  B. 
Dig.  324,  Sir  George  Jessel,  M.B.,  speaking  of  section 
33  of  the  Wills  Act,  says:  *'The  result  is  this,  that 
the  child  dying  in  the  testator's  lifetime  has  his 
estate  augmented  by  the  devise  or  bequest  made  to 
him  by  the  testator ;  in  other  words,  the  subject  of 
the  devise  or  bequest  falls  into  the  estate  of  the  child, 
and  of  course  can  be  disposed  of  by  the  will  of  that 
child,  if  that  vdll  contains  apt  words  to  dispose  of  it." 

In  Eager  v.  Fumivall,  Sir  Gteorge  Jessel,  M.B., 
alter  citing  and  explaining  Johnson  v.  Johnson,  says : 
*<  That  therefore  decides  Siat  the  property  is  either 
disposable  by  will  or  descends  as  in  the  case  of  an 
intestacy  as  in  this  case.  That  being  so,  then  there 
is  no  doubt  that  the  person  to  take  would  be  the  heir 
of  the  devisee,  and  under  the  Inheritance  Act  he  takes 
as  purchaser."  This  passage  was  in  argument  inter- 
preted as  meaning  that  the  heir  of  the  devisee  would 
take  as  purchaier.  Such  an  interpretation  is  directly 
contrary  to  the  decision  of  Stuart,  V.C.,  in  Wisden  v. 
Wisden^  and  inconsistent  with  what  is  laid  down  by 
Sir  George' Jessel  himself  in  the  inunediately  pre- 
ceding context.  I  think  that  by  ''he"  the  learned 
judge  meant  the  devisee  himself,  and  not  the  heir  of 
the  devisee. 

In  the  case  of  In  re  Hensler,  30  W.  B.  482,  19 
Ch.  D.  612,  a  father  by  his  will  made  a  devise  to 
his  son  who  died  in  his  father's  lifetime  leaving 
issue  living  at  the  time  of  his  death,  and  having 
by  his  will  devised  all  his  real  estate  to  his  father. 
Hall,  V.C.,  said:  <<By  virtue  of  section  33  of  the 
Wills  Act  the  property  passed  under  the  devise 
in  the  father's  wiU  as  if  the  devisee  had  died 
immediately  after  the  death  of  the  father.  The 
effect  of  that  is  that  I  must  consider  the  son  to  haye 
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Burvived  his  father  and  taken  as  devisee.  I  must  also 
consider  that  the  property  became  subject  to  the  son's 
will  and  included  m  the  general  gift  therein  contained. 
The  son  must  be  deemed  to  have  had  the  property." 
And  he  made  a  declaration  that  the  son  took  the 
property,  but  died  intestate  as  to  it,  and  that  the  son's 
heir-at-law  was  entitled. 

In  Executors  of  Perry  v.  Beg.^  Robert  Perry 
bequeathed  his  personal  estate  to  his  son  Robert 
OoDbold  Perry,  who  died  in  his  father's  lifetime ;  and 
it  whB  held  that  the  executors  were  liable  for  probate 
duty  on  the  amount  of  the  bequest.  Kelly,  C.B., 
says :  "  The  legacy  in  this  case,  though  in  one  sense 
it  may  be  said  to  pass  direct  from  Bobert  Perry  to  the 
legatee  of  Bobert  Oobbold  Perry,  still  in  law  must 
be  taken  to  pass  through  Bobert  Gobbold  Perry,  and 
forms  part  of  the  estate  which  his  executors  became 
possessed  of  tmder  his  will."  This  is  a  direct  authority 
for  the  proposition  that  effect  is  to  be  given  for  the 
purposes  of  a  taxiog  Act  to  the  provisions  of  section 
33  of  the  WiUs  Act. 

The  same  explanation  of  the  effect  of  the  enactment 
is  found  in  numerous  text  writers.  For  example, 
Lord  St.  Leonard  in  his  treatise  of  the  New  Statutes 
relating  to  Property  (2nd  ed.,  1862),  p.  393,  when 
conmienting  on  section  33,  says:  "Under  this 
provision  .  .  .  the  devisee  or  legatee,  although 
he  die  in  the  lifetime  of  the  testator  himself,  takes  the 
property  and  may  dispose  of  it  by  his  will  from  Lis 
issue  who  do  not  take  by  way  of  substitution." 

ThelateMr.  Hayes  in  his  Introduction  to  Conveyanc- 
ing (5th  ed.,  1840),  vol.  I,  p.  406,  says :  '*  The  existence 
of  issue  of  the  devisee  or  legatee  is  merely  a  collateral 
droumstance,  for  the  property  comprised  in  the  devise 
or  bequest  is  not  given  to  such  surviving  issue,  but  is 
constituted  part  of  the  real  or  personal  estate  of  the 
devisee  or  legatee,  disposable  by  his  or  her  will,  and, 
if  not  so  disposed  of,  traDsmisaible  to  his  or  her  real 
or  personal  representatives,  unless  intercepted  by 
assignees  in  insolvency  or  bankruptcy."  See  also  I 
Jarman  on  Wills  (4th  ed.),  pp.  353-4;  and  Jcshua 
Williams  on  the  Law  of  Personal  Property  (5th  ed., 
1864),  p.  324. 

The  main  contention  on  behalf  of  the  appellants 
was  that  the  meaning  of  section  33  of  the  Wills  Act  is 
that  in  the  cases  to  which  it  applies  the  will  of  the 
parent  is  to  be  read  and  construed  as  if  it  contained  a 
clause  providing  that  in  the  event  of  a  child's  death 
the  property  comprised  in  the  gift  to  the  child  should 
go  as  if  the  child  had  died  immediately  after  the 
testator,  so  tiiat  the  propertv  would  not  pass  under 
the  will  of  the  child  ataU,  but  would  pass  directly 
under  the  will  of  the  parent  to  the  same  persons  as 
would  have  become  entitled  to  it  if  the  cMld  had 
survived  the  parent.  To  this  there  are,  in  my  opinion, 
three  objections :  First,  it  is  based  on  a  departure  from 
the  language  of  the  Wills  Act ;  secondly,  it  is  not  in 
accordance  with  the  natural  meaning  of  the  actual  lan- 
guage of  the  enactment;  and,  thirdly,  it  is  at  variance 
with  the  interpretation  of  that  laoiguage  found  in 
the  cases  and  in  text-books  of  authority.  This  last 
consideration  is  one  of  great  weight.  It  is,  no  doubt, 
of  importance  that  every  Act  of  Parliament,  be  it  the 
Wills  Act  or  the  Finance  Act,  should  be  correctly 
interpreted ;  but  it  is  also  most  important  that  a  con- 
struction which  has  for  a  long  series  of  years  been 
placed  on  an  enactment  which  involves  the  title  to 
real  estate  should  be  adhered  to.  It  is  impossible  to 
•ay  what  mischief  might  be  done  if  it  were  now  for  the 
first  time  to  be  laid  down  that  real  estate  to  which 
section  33  of  the  Wills  Act  applies  does  not  pass 
under  the  will  of  a  child  but  does  pass  directly  under 
that  of  the  parent. 

In  the  course  of  his  able  argument  counsel  for  the 
appellants  said  more  than  once,  and  he  appeared  to 


attach  importance  to  the  observation,  that  sectioa  33 
of  the  Wills  Act  was  based  on  a  fiction,  whereas  the 
Finance  Act  dealt  with  facts ;  and  it  may  be  worth 
while  to  consider  how  far  the  element  of  fiction  enteci 
into  the  subject.  The  Finance  Act  imposes  a  duty  on 
property  over  which  a  person  has  such  a  general 
power  as  would,  if  he  were  aui  juris,  enable  nim  to 
dispose  of  the  property.  Whether,  in  a  particular 
case,  a  person  has  or  has  not  such  a  power  is  a  qaei- 
tion  of  Uw.  In  the  case  under  consideration  the  law 
is  to  be  ascertained  from  section  33  of  the  Wills  Act, 
which  prescribes  that  in  certain  cases  the  legal  effect 
of  a  will  shall  be  ascertuned  as  if  a  person  who  pre- 
deceased the  testator  had  in  fact  survived  him.  For 
the  purpose  of  ascertaining  the  effect,  a  hypothesis, 
or,  if  you  will,  a  fiotion,  is  introduced,  but  beyond 
this  there  is  nothing  fictitious.  The  effect  when 
ascertained  by  the  statutory  rule  laid  down  by  the 
Legislature  must  in  a  court  of  law  be  regarded  as 
being  no  less  a  reality  than  if  it  were  ascercained  by 
the  rules  of  the  conunon  law. 

Counsel  also  urged  that  John  Scott,  juo.,  was 
not  at  the  time  of  his  death  competent  in  fact  to 
dispose  of  this  property,  because  his  father  was  still 
alive  and  could  during  his  life  deal  with  the  property 
as  he  pleased,  and  might  have  revoked  his  will.  It  is 
undeniable  that  the  father  during  his  life  was  free  to 
dispose  of  the  property  as  he  saw  fit  either  by  revok- 
ing his  will  or  other  wise.  It  is  also  undeniable  that 
if  the  father  had  in  his  Itfetime  seen  fit  to  make 
another  disposition  of  the  property,  any  disposition 
made  of  it  by  the  son  would  have  beea  ineffectuaL 
But  why  P  Not  from  any  want  of  competence  on  the 
part  of  the  son  to  dispose  of  the  property  coming  to 
him  under  the  father's  will,  but  because  there  would 
have  been  no  property  of  the  kind  on  which  a  dis- 
position made  by  the  son  could  operate  —  e.^.,  if 
the  son  had  by  wHl  given  to  A.  B.  all  the  property 
coming  to  him  under  his  father's  will,  sucH  a  gift 
would  have  been  within  his  competence,  but  would 
have  failed  if  nothing  ever  came  to  the  son  under  the 
father's  wiQ. 

For  these  reasons  I  think  the  appeal  ought  to  be 
dismissed. 

Aj)p€al  dismissed* 

SoUcitori  for  the  petitioners,  Crawley,  Arnold,  d:  Go, 

Solicitor  for  the  Orown,  The  Solicitor  of  Inland 
BeventLC, 
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From  Chan.  Div. 
(Lord  Alverstone,  L.C. J.,  and  Rigb 
and  Yaughan  Williaxns,  L.JJ^ 

In  re  WoRSLEY. 
Ex  parte  Lambert*  (a.) 

Married  woman — Carrying  on  a  trade — Bankruptcy — 
Married  Women's  Property  Act,  1882  (45  <fe  46  Vict. 
c.  75),  a,  1,  sub-section  5. 

A  married  woman  who  has  once  carried  on  husineu 
apart  from  her  husband  continues,  even  after  she  has 
ceased  to  carry  it  on,  to  be  subject  to  the  bariJeruptcy  laws 
in  respect  of  debts  incurred  by  her  during  the  period  of 
her  trading. 

In  re  Dagnall,  45  W.  B.  79,  [1896]  2  Q,  B,  407, 
followed. 

Tills  was  an  appeal  by  the  debtor,  a  married 
woman,  against  a  receiving  order  made  by  Mr. 
Begistrar  ^uklater. 

(a.)  Beported  by  S.  E»  Williams,  Esq.,  Barrister- 
at-Law. 
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The  appeal  raised  a  question  of  some  impori- 
tanoe  as  to  tke  oonstmotion  of  leotion  1,  sub- 
seotion  6,  at  the  Married  Women's  Property  Aot,  1882, 
which  provides  that  *'  every  married  woman  oarrying 
on  a  trade  separately  from  her  hnsband  shall  in 
respect  of  her  separate  property  be  subject  to  the 
bankruptcy  laws  m  the  same  way  as  if  she  were  a 
feme  wfe." 

W.  H.  Worsley,  the  husbsnd  of  the  debtor,  carried 
on  business  as  a  furniture  dealer  and  contractor  at 
Miocbester,  and  subsequently  became  bankrupt. 

Shortly  afterwards  the  business  was  purchased 
by  the  debtor,  the  money  being  provided  out 
of  her  separate  estate,  and  at  the  date  of  the 
transactions  hereinafter  referred  to  she  was  carrying 
on  the  business  of  a  furniture  polish  merchant  as  the 
Uneedit  Co.  at  Invermark,  116,  Upper  Brook-street, 
and  an  adjoining  house  known  as  14,  Dover-street, 
Manchester,  the  husband  acting  as  the  manager  of 
the  business. 

In  January,  1900,  A.  M.  Lambert  supplied 
the  debtor  with  goods  for  the  purposes  of  the 
buainess  to  the  value  of  £174  18b.,  and  on  the  26Ui 
of  January  the  debtor  acc^yted  four  bills  of  exchange 
at  three,  six,  nine,  and  twdve  months  respectively, 
each  being  for  the  sum  of  £43  14b.  6d. 

Barly  in  February  the  debtor  sold  the  business  to 
the  Uneedit  Polish  and  Sundries  Syndicate  (limited), 
and  on  the  llth  of  February  she  left  Manchester  and 
joined  her  husband,  who  had  recently  obtained  a 
sitoation  in  Ijondon  and  was  then  living  in  lodgings 
at  6,  Bedford-place,  Bloomsbury. 

In  April,  1900,  Mr.  and  Mrs.  Worsley  left  these 
lodgings  without  leaving  any  address  and  went  to 
reflide  at  Melrose-gardens,  Notting-hUl. 

When  the  first  two  bills  oecame  due  they 
were  diBhoncured,  and  Lambert  sued  the  debtor 
upon  them.  EfEorts  were  made  to  serve  the  writs  on 
the  debtor  both  at  the  Manchester  address,  which 
was  found  to  be  unoccupied,  and  at  5,  Bedford- 
place,  but  without  success,  and  ultimately  Lambert 
obtained  orders  for  substituted  service  of  both  writs. 

The  actions  proceeded  to  judgment,  and  in  October, 
1900,  Lambert  presented  a  bankruptcy  petition  against 
the  debtor  in  respect  of  these  debts,  the  act  of  bank- 
niptoy  alleged  Iwing  that  the  debtor  was  absenting 
herself  with  intent  to  defeat  and  delay  her  creditors. 

flmular  efforts  were  made  to  serve  the  petition  upon 
her,  but  without  effect,  and  on  the  15th  of  October 
an  order  was  made  for  substituted  service  thereof. 

On  the  15th  of  November  a  receiving  order  was  made 
against  her. 

Muir  Matkenzie,  for  the  debtor,  contended,  first, 
that  the  debtor  was  not  carrying  on  a  trade  separately 
from  her  husband  within  the  Married  Women's  Pro- 
perty Act,  1882,  8.  1,  sub-section  5,  so  as  to  make  her 
subject  to  the  bankruptcy  laws  since  she  had  ceased 
to  carry  on  business  at  the  time  when  it  was  sought 
to  make  her  so  subject— namely,  at  the  date  of  the 
all^rod  act  of  bankruptcy.  The  case  of  In  re  Dagnally 
45  W.  B.  79,  [1896]  2  Q.  B.  407,  was  inconsistent 
with  a  series  of  decisions  under  the  Bankruptcy  Act, 
1869,  where  the  words  were  ''being  a  trader":  Em 
v^  Beynolde,  31  W.  B.  323 ;  Ex  parte  Schamherg,  23 
W.  E.  204,  L.  E.  10  Oh.  App.  172;  Ex  parte  McGeorge, 
30  W.  B.  817,  20  Cb.  D.  697.  He  contended,  secondly, 
that  there  was  no  trading  by  the  debtor  apart  from  the 
husband  at  any  time,  inasmuch  as  the  business  was 
carried  on  at  the  matrimonial  domioil ;  and,  thirdly, 
that  there  was  no  absenting  of  the  debtor  to  defeat 
creditoTS,  she  having  merely  sold  the  business  and 
gone  to  live  with  her  husband. 

Beed^  Q.C.,  and  Hamdl,  for  the  petitioning  creditor, 
wece  not  called  upon. 


Lord  Alysbstone,  L.C.J. ,  after  deciding  the  two 
latter  points  against  the  debtor,  said  there  remained 
the  question  as  to  the  construction  of  seotioh  1,  sub- 
section 5,  of  the  Married  Women's  Property  Act,  1&82. 
Their  lordships  were  asked  to  overrule  In  re  DagndlL 
It  was  there  decided  that  where  there  were  still  debts 
in  oonnection  with  the  business  undischarged  it  was 
no  anrwer  to  say  that  the  married  woman  had  given 
up  business  before  the  petition  vnis  presented.  In  this 
case  the  bills  on  which  judgment  had  been  obtained 
were  accepted  by  the  debtor  trading  as  the  TJneedit 
Co.,  and  were  current  at  the  time  of  the  aUtt^  act  of 
bankruptcy,  and  this  case  might  be  decided  on  that 
ground.  It  was  said  that  In  re  Dagnall  was  wrong, 
and  that  the  words  "  carrying  on  trade  separately  from 
her  husband ''  were  strictly  Hmited  to  the  time  when 
the  married  woman  was  actually  carrying  on  trade, 
and  that  if  she  ceased  even  by  simply  putting  up  the 
shutters  she  was  not  carrying  on  trade  within  the 
meaning  of  the  section.  But  these  bills  were  business 
obligationB,  and  the  debtor  was  trading  as  to  these 
biUs.  In  his  opinion  In  re  Dagnall  was  perfectly 
right.  This  was  a  case  in  which  the  Legislature 
had  enacted  that  if  a  married  woman  having 
separate  estate  was  carrying  on  trade  separately 
from  her  husband  she  should  be  subject  to  the 
bankruptcy  laws  as  if  she  was  a  feine  sole,  and  there 
could  be  no  doubt  that  if  the  debtor  was  a  feme  sole 
she  would  be  subject  to  the  bankruptcy  laws  in 
respect  of  these  debts.  It  was  said  that  tIecauBe  she 
was  a  married  woman  the  words  '*  carrying  on  trade 
separately  from  her  husband  "  meant  that  she  must 
be  carrying  on  trade  at  the  time  in  the  sense  of 
actually  condncting  the  business.  He  did  not  think 
that  the  Legislative  would  have  framed  the  enact* 
ment  in  this  form  if  that  had  been  the  intention.  In 
the  other  cases  cited  the  court  had  to  construe  the 
words  ''being  a  trader"  in  the  Bankruptcy  Act, 
1869,  and  he  thought  that  the  mere  alteration  in  the 
language  was  sumdent  to  justify  the  decision  at 
which  this  court  had  arrived.  Moreover,  the  principle 
upon  which  the  court  was  proceeding  had  been  settled 
by  Lord  Eldon  in  Ex  parte  Bamfordy  15  Yas.  449, 
which  was  a  decision  under  the  Bankruptcy  Act  of 
Qeorge  HI.  He  therefore  came  to  the  conclusion  that 
tihis  married  woman  was  subject  to  the  bankruptcy 
laws.    The  appeal  would  be  dismissed. 

BiQBY  and  YjLUGHAir  Williams,  L.JJ.,  concurred. 

Solicitors,  Leonard  Weatherley;  Bell,  Brodrick,  & 
Gray. 


From  Chan.  Div. 


I 


(Lord  Alverstone,  L.C.J.,  and  Bigby  >        Nov.  5,  6. 
and  Yaughan  Williams,  L. JJ. )      ) 

BsiTiSH  Motor  SYimicJLTE  v.  Tjlylob.  (a.) 

Patent  —  Infringement  —  Patented  artidea  ho^cght  in 
England  and  sent  abroad  for  sale — "  Making  use  of** 
the  invention — Patents,  Designs,  and  Trctdc'-Marks 
Act,  1883  (46  A  47  Vict,  c.  57),  Schedule  L,  Form  D 
— Damages — Assessment. 

Ths  defendants  having  bought  in  England  articles 
patented  by  the  plaintiffs  but  manufactured  by  tn- 
f ringers,  exported  the  articles  to  France  for  the  purposes 
of  sale  there^ 

Edd,  thai  this  was  a  **  making  use  of"  t?^  plaintiffs* 
invention  by  the  defendants,  and  constituted  an  infringe-' 
ment  by  the  defendants  of  the  plaintiffs*  patent, 

Minter  v.  Williams,  ^A.it  E.  251,  and  United  Horse 

(a.}  Beported  by  J.  B.  Mobbis,  Esq.,  Barrister* 
at-Law. 
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Shoe  and  Nail  Oo.  v.  Stewart,  13  App.  Ca$,  401,  36 
W.  B.  Diff.  63,  considered  and  explained* 

Held  cuio,  that  in  the  circumatancea  of  the  caee  the 
measure  of  damages  was  wJiat  the  defendants  would 
have  had  to  pay  for  the  permisaioti  to  do  that  which  they 
wrongfully  did. 

Judgment  of  StirKng,  J.,  48  W.  E.,  346,  [l&OO] 
1  Oh.  677,  ajfirmed. 

Appeal  from  the  deduon  of  StLrHog,  J.,  reported 
48  W.  E.  345.  [1900]  1  Oh.  677. 

The  plaintiffs  were  the  owners  of  a  patent  for 
apparatuB  for  startiog  gas  motors,  and  on  the  16th  of 
November,  1897,  brought  the  present  action  for 
infringement 

On  the  4th  of  April,  1898,  a  judgment  was  taken  by 
consent  for  an  injunction  and  delivery  tp  of  the 
infringing  articles;  and  for  an  inquiry  as  to  what 
damages  had  been  sustained  by  the  plainti^s  by 
reason  of  the  defendant's  infringement  of  the  letters 
patent.  The  master  assessed  the  damages  on  the 
basis  that  the  defendants  had  infringed  in  respect  of 
tweuty-seven  articles,  and  that  the  plaintiffs  were 
entitied  to  damages  to  the  amount  of  £8  in  respect 
of  each. 

The  defendants  contended  that  they  had  infringed 
as  regards  eight  articles  only,  and  that  the  amount  of 
damages  ought  to  be  £3— the  present  trade  price — 
instead  of  £8  in  respect  of  each. 

Stirling,  J.,  held  that  there  hsd  been  an  infringe- 
ment by  the  defendants  in  respect  of  the  twenty- 
seven  articles ;  but  he  varied  the  master's  decision  by 
assessing  the  damages  at  £6  per  article  instead  of  £8. 

The  defendants  appealed. 

Ab  to  the  first  question,  the  evidence  showed  that 
the  defendants  bought  in  Engkmd  twenty-seven 
infringing  articles ;  that  they  sold  seven  of  them,  and 
used  one  other  in  England  ;  and  that,  as  regards  the 
remaining  nineteen,  they  sent  them  abroad  to  their 
French  house  in  Paris,  where  they  sold  them  to 
various  foreign  firms.  It  was  not  denied  that  the 
defendants  had  infringed  the  plaintiffs'  patent 
innocentiy  in  the  sense  that  they  were  not  aware  at 
the  time  of  their  buying  the  infringing  articles  that 
the  latter  were  the  subject  of  a  patent. 

Bousfidd,  Q.O.,  Hume  Williams,  Q.C.,  and  LainS, 
iot  the  appellants. 

MouUon,  Q*C;  and  A,  t/.  Walter,  for  the  respon- 
dents. 

Lord  Altrrstone,  L.O.J.,  after  stating  the 
facts,  continued:  On  these  facts  two  important 
questions  arise — first,  whether  there  was  evidence 
of  infringement  with  regard  to  the  nineteen 
articles ;  and,  secondly,  what  is  the  measure  of 
damages  in  respect  of  either  the  whole  of  the  twenty- 
seven  articles,  or  part  of  the  twenty-seven  ?  I  will 
take  the  case  of  infringement  first.  I  wish  to  state  it 
as  plainly  as  I  can  that  I  am  clearly  of  opinion  that 
tiiere  was  evidence  of  infringement  here  with  respect 
to  the  whole  of  the  twenty-seven  articles,  the  fact 
being  that  the  defendants  bought  them  with  a  view 
of  realising  them,  and  that  they  did  sell  eight  of  them 
in  this  country.  I  come  to  the  conclusion  that  they 
bought  the  whole  of  the  twenty-seven  for  the  purposes 
of  sale  here  if  opportunity  arose.  And  I  consider 
that  there  is  no  decision — certainly  no  principle — upon 
which  we  ought  to  hold  that  the  fact  that  the 
defendants  disposed  of  part  of  those  which  they 
bought  by  sale  to  customers  abroad,  without  our 
knowing  the  circumstances  at  all  in  which  they  were 
sold,  b^ond  the  defendants  saying  they  were  sent 
out  to  their  ap;ents,  enables  us  to  say  there  is  no 
in^ingement  with  regard  to  the  nineteoi.  Under  the 
madM  of  the  letters  patent,  the  patentee  has  the  sole 


right  of  making,  using,  exercising,  and  vendingthe 
said  invention,  and  the  letters  patent  further  provide 
that  the  patentee  shall  have  and  eojoy  the  sole  use, 
exercise,  and  full  benefit  of  the  invention,  and  all 
subjects  are  enjoined  during  the  period  of  fourteen 
years  from  either  directiy  or  iudireotl]^  making  use  of, 
or  putting  in  practice,  the  said  invention,  or  any  part 
of  the  same,  or  from  imitating  the  same.  Now  it  is  said 
that  the  case  of  Minter  v.  Williams,  4  A.  &  £.  261, 
has  decided  that  exposure  for  sale  alone  is  not  in-^ 
fringement.  I  will  deal  with  Minttr  v.  WHliams  as 
an  authority  in  a  moment.  But  I  desire  to  say  that 
I  am  satisfied  from  my  own  experience  iu  these  cases, 
and  also  from  my  reading  of  the  books — and  I  have 
endeavoured  to  refresh  my  memory  by  looking  at  the 
old  text-books  since  tins  case  was  first  argued — ^that 
Mihter  v.  Williams  has  never  been  considered  to  be 
an  authority  for  such  a  proposition.  And  I  think 
that  it  is  quite  plain,  when  you  look  at  Minter  v. 
Williams,  that  the  learned  judges  who  decided  that 
case  did  not  mean  to  lay  down  any  such  proposition. 
Not  only  was  the  point  iu  that  case  purely  a  point  of 
pleading,  but  in  addition  the  judgment  of  Oolerid«e, 
J.,  points  out  that  it  did  not  appear  from  the  de- 
murrer—that is  to  say,  from  the  pleadings  ai  they 
stood,  that  the  exposure  for  sale  was  neoesswriiy 
injurious  to  the  patentee.  * '  It  may,  on  the  contmy," 
he  says  in  his  judgment,  at  p.  266,  "  be  very 
beneficial ;  it  is  not.  therefore,  netessarily  the  vending 
which  is  exclusively  granted  to  him."  Those  of  us 
who  are  acquainted  with  the  old  systems  of  pleading 
will  remember  that  on  demurrer  anything  could  be 
assumed  consistent  with  the  allegations  in  the  plead- 
ings for  the  purpose  of  dealing  with  the  point.  You 
might  put  any  construction  on  the  pleadings  which 
they  could  possibly  bear.  To  my  mind  that  decinon 
was  solely  a  decision  against  the  plaintiffs  departing 
from  the  well-known  form  of  count  which  had  ohaigea 
as  a  breach,  the  making,  using,  exercising,  or  vendiog, 
in  the  words  of  the  patent,  and  against  his  adding 
a  fourth  count  bj  using  the  words  only  "  exposure 
for  sale."  Oertamly  it  was  never  intended  to  lay 
down  aoy  rule  of  law  that  exposure  for  sale  mij^ht 
not  be  an  infringement.  When  the  case  was  cited 
in  Oxley  v.  Holden,  8  W.  E.  626,  8  0.  B.  N.  S.  666, 
Byles,  J.,  used  the  following  language :  "The  jury 
found  that  they"— the  infringing  articles— "wen 
manufactured  for  sale,  and  the  defendant  endeavoured 
to  sell  them,  and  I  told  them,  that  being  so,  there  had 
been  a  user  of  the  patent."  Now  it  is  said  by  Mr. 
Hume  Williams  very  naturally:  "It  is  true;  but 
there  the  defendants  had  manufactured."  In  my 
opinion  on  principle  that  can  make  no  difference. 
A  person  buys  a  manufactured  patented  artide  which 
is  manufactured  by  an  infringer.  He  gets  possession 
of  that  article,  and  thereby  is  able  to  use 
it  for  the  purposes  lor  which  it  was  intended.  The 
patentee  f^one  should  use  it  during  the  fourteen 
years,  and  I  am  quite  satisfied  that  it  makes  no 
difference  whether  the  defendant  has  manuf aotuied 
it  himself  or  whether  he  has  purchased  it  from  some 
person  as  a  ready-made  artude.  I  think  that  the 
practice  for  years  has  been  in  accordance  with  this 
view.  Any  other  view  would  be  inoonsistent  with 
the  case  of  United  Telephone  Co.  v.  London  and  Globe 
Telephone  and  Maintettatice  Co.,  32  W.  E.  870,  26 
Oh.  D.  766,  before  Bacon,  Y.O.,  because  there  oould 
be  no  injunction  unless  therv  was  an  infringement. 
In  United  TeUphone  Co  v.  Sharpies,  33  W.  E.  444,  29 
Oh.  D.  164,  before  Kay,  J.— who,  of  course,  was  a 
judge  of  great  experience  in  these  matters — ^the  whole 
point  there  argued  was  as  to  whether  the  possewinm 
for  experimental  purposes  of  articles  imported  from 
abroaa  was  an  inmngement  in  breach  of  the  patent, 
and   he   held  that  it  was.      I   may,    perhaps,  be 
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permitted  to  say  that  in  all  my  experience  I 
have  never  heard  this  point  saggeeted,  and  I  have 
never  heard  MinUr  v.  Williams  cited  as  an  aatbor- 
ity  for  such  a  proposition ;  and  I  am  quite  satisfied 
that  there  mnst  have  been  scores  of  cases  in  which 
the  point  oonld  have  been  raised  if  that  case  had 
been  so  regarded  as  an  anthoiitv.  I  should  not 
hesitate  to  overrule  Minier  v.  Williams  if  it  were 
sappoaed  to  bear  the  coDstruotion  which  has  been 
attempted  to  be  put  upon  it.  I  do  not  think 
that,  properly  considered,  it  was  intended  to  decide 
anything  of  the  kind.  I  therefore  hold  that  there 
was  dear  evidence  of  infrjngemeot  in  this  case  with 
regard  to  the  whole  of  the  twenty-seven  articles.  I 
have  expressly  abstained  from  sayinic  anythini^  with 
regard  to  the  doubt  on  the  point  which  was  reserved 
by  Lord  Herfchell  in  Badische  Anilin  Und  Soda 
Fobnk  V.  Basle  Ckemi^l  Works,  Bindschedler,  46 
W.  B.  255,  [1898]  A.  0.  200,  at  p.  208,  because,  in 
my  opinioo,  the  question  of  whether  there  is  infringe- 
ment by  transporting  from  place  to  plaoe  depends 
entirely  upon  what  is  protected  by  tiie  letters  patent 
and  what  is  the  nature  of  the  invention  which  has 
been  used.  Bpeakinp  for  myself,  I  should  equally 
wiih  to  reserve  consideration  of  that  point.  There 
may  be  transportation  which  would  be  no  infringe- 
ment There  may,  on  the  other  hand,  be  transporta- 
tion, asm  iVgt7so»  v.  5e««,  19  W.  R.  1121,  L.  R.  5  H.  L.  1, 
which  undoubtedly  would  involve  infringement. 

I  now  come  to  what  is,  to  my  mind,  the  more  difficult 
qneition— whether  or  not  the  learned  judge  was  right 
in  a^ieesmg  the  sum  of  £5  each  in  respect  of  the 
whole  of  these  infringing  arddei.  I  think  it  best  to 
swwp  away  the  points  wnioh  have  been  raised  which 
I  do  not  tlunk  are  open.  I  do  not  think  that  it  is 
open  to  the  defendants  in  this  court  to  raise  the 
qaeition  that,  because  judgment  has  been  recovered 
•gainst  the  persons  from  whom  the  infringing  articles 
were  bought  in  respect  of  those  twenty-seven  articles, 
tiiy  ought  therefore  not  to  pay  damages  themselves. 
I  think  that  that  might  be  a  most  substantial  defence 
under  oertain  circumstances,  as  was  pointed  out,  in 
Mot,  by  Wood  V.O.  in  Penn  v.  Jack,  14  W.  R.  760. 
Ij  B.  2  Eq.  314.  If  it  had  turned  out  that  the 
plamtiffiB  had  recdved  what  was  equivalent  to  a 
royalty  upon  these  twenty -seven  articles,  I  think  that 
▼ery  different  questions  might  have  arisen.  That 
point  is  not  before  us.  For  tue  same  reason  I  do  not 
tmnk  that  it  is  open  to  the  defendants  to  raise  the 
ejection  that  the  uinetoen  articles  were  sent  abroad 
before  action,  and  that  therefore  they  do  not  con- 
s^tate  an  infringement.  I  think  that,  once  given 
that  the  purchase  and  possession  witti  a  view  to  sale 
we  Buffioient  to  constitute  an  infringement  by  user  of 
the  invention  within  the  meaning  of  the  patent,  as  in 
tty  opmion  they  do,  then  the  defendants  have  not  put 
themselves  in  a  position  to  raise  the  other  question 
with  regard  to  quantum. 

The  only  remaining  question  is  whether  or  not 
mere  were  materials  before  the  learned  judge  in 
the  oonrt  below  upon  which  he  could  assess  the 
•urn  of  £5.  I  do  not  wish  it  to  be  thought 
™*  I  wipport  the  view  which  was  iudioatod  as  a 
P«whflity,  and  not  put  forward  as  a  principle  by 
Wood,  V.C.,  in  Penn  v.  Jack,  that  persons  may  be 
pnnithed  because  they  were  infringers  beyond  the 
amount  of  damages  which  the  plaintiff  has  really 
SQsMned.  I  doubt  if  that  principle  was  ever  acted 
J>pon,  and  I  do  not  think  that  it  would  be  good 
law  if  the  attempt  were  made  to  set  it  up.  I 
adopt  eotirdy  the  language  of  LordRusseU,  L.C.J., 
Md  of  CoUins,  L.J.,  in  Pneumatic  Tyre  Co.  v. 
Puncture  Proof  Pneumatic  Tyre  Co,,  16  Rep. 
J**j,Oas.  209,  which  was  cited  in  the  judgment  of 

•         J.,   in    the  present  case.     Lord    RusseU, 


L.C. J.,  says :  "  The  measure  of  damage  may  in 
such  cases  be  the  cost  of  the  licence.  It  may  be; 
but  I  think  upon  an  examination  of  all  these  cases  it 
will  be  found  that  underlying  the  measure  of  damage 
there  is  the  assumption  that  if  it  had  not  been  that 
the  particular  defendant  manufactured  the  particular 
things,  then  that  those  particular  things  would  have 
been  manufactured  by  the  plaintiff  or  his  licensees  " ; 
and  Collins,  L.J.,  said :  "  The  plaintiffs  have  to  show, 
therefore,  that  they  have  sustained  pecuniary  loss, 
and,  as  far  as  the  nature  of  the  case  may  permit,  the 
amount  of  that  loss."  I  take  the  same  view 
of  the  facts  that  Stirling,  J.,  has  adopted,  and 
therefore  I  need  say  no  more  about  them. 
I  see  no  materials  upon  which  I  can  properly  come 
to  the  conclusion  that  the  learned  judge — adopting,  in 
my  opinion,  the  true  principle,  namely,  of  what  the 
defendants  would  have  to  pay  for  the  permission  to 
do  that  which  they  wrongfully  did,  which  is  the  test 
he  lays  down — was  wrong  in  asBeesing  the  figure  at 
£o.  For  these  reasons,  being  particularly  desirous 
that  it  should  not  be  thought  that  we  are  deciding 
anything  more  than  we  have  actually  decided,  I  am 
of  opinion  that  this  appeal  should  be  dismissed  with 
costs. 

RiOBY,  L  J. — ^I  am  of  the  same  opinion,  and  for  the 
same  reasons,  which  I  do  not  propose  to  repeat  in  any 
way.  All  that  I  wish  to  say  is  that  the  case  of  United 
Horse  Shoe  and  Nail  Go.  v.  Stewart  <b  Go»,13  App.  Oas. 
401,  36  W.  R.  Dig.  63,  in  the  House  of  Lords,  was  dted 
as  though  the  House  of  Lords  had  given  colour,  at 
any  rate,  to  the  view,  even  if  they  had  not  decided  it, 
that  only  articles  sold  were  to  be  considered  for  the 
purpose  of  aisessing  damages.  The  House  of  Lords 
did  not»  and  could  not,  entertain  that  question,  for  the 
pursuers  could  not,  and  did  not,  open  it.  The  latter, 
for  reafious  which  may  have  been  bad,  only  sued  in 
respect  of  the  articles  sold,  and,  therefore,  in  the 
House  of  Lords,  it  would  have  been  quite  impossible 
for  anyone  to  suggest  that  they  ought  to  be  paid 
damages  in  respect  of  the  attides  not  sold. 

Vaughan  Williams,  L.  J.— I  agree.    I  do  not  think 
that  this  case  is  an  entirely  satisfactory  one.    I  have  no 
doubt  that,  when  hearing  a  case,  one  ought  to  apply 
all  those  rules  which  have  been  laid  down  for  the 
purpose  of  giving  finality  to  litigation.    But,  speaking 
for  myself,   I    never  decide  a  case   with  so   much 
satisfaction  when  I  decide  it  upon  the  ground  that 
this  or  that  substantial  and  relevant  question,  which 
has  been  argued  before  us,  cannot,  and  ought  not  to, 
be  dealt  with  because  the  point  was  not  token  in  the 
court  of  first  instonoe.    I  cannot  help  feeling  that,  to 
a  very  great  extent,  that  is  what  we  are  doing  to-day. 
With  regard  to  Minter  v.  Williams  I  think  myself 
it  was  wrongly  decided,  and  that  we  are  not  bound 
by  it  here.    We  have  a  right,  and  it  is,  indeed,  our 
duty  here,  if  we  think  Minter  v.  Williams  is  wrong, 
not  to  follow  it.    But  I  have  no  doubt  whatever  that 
the  Court  of  Queen's  Bench  did  decide,  and  intended 
to  decide,  the  very  point  for  which  it  was  used  as  an 
authority  here.    It  is  said  that  what  they  decided 
was  a  mere  point  of  pleading,  but  generally,  if  you 
wanted  to  get  an  abstract  question  decided  in  a  clear 
and  decisive  manner,  a  demurrer  to  the  old-fashioned 
common  law  declaration  was  the  most    conclusive 
decision  which  you  could  get.    The  declaration  in 
Minter  v.    Williams  employed  all  the  words  "use, 
vend,    and   exercise,"    and    when    counsel    argued 
that   case,  the  breach   having  been  alleged   as  an 
"  exposure  for  sale,"  he  first  argued  that  '*  exposure 
for  sale  "  came  within  the  term  "  vend,"  and  he  said 
that  if  it  did  not,  it  came  within  the  term  *'use." 
That    was    his    argument.      To    my    ndnd,    both 
Patteson,  J.,  and  Coleridge,  J.,  intended  to  say  that 


Ua 


THE  WEEKLY  llEI»ORTER.        (j-i.i9.u6i.]       VoL  xuX. 


Court  of  Appeal.      British  Motor  Syndic a.te  v.  Tjlylob,— Turner  v.  Smith. 


High  Court. 


the  exposure  for  sale  was  neither  vending  nor  using ; 
bat  I  quite  agree  with  the  other  members  of  the  cot^ 
that  tliat  was  not  a  satisfactory  conclusion.    I  am 
not  satisfied  that  mere  possession  of  every  patented 
article  does  constitute  a  user  within  the  meaning  of 
the  words  used  in  the  letters  patent.     That  must 
depend  upon  the  nature  of  the   article.      It  may 
amount  to  a  user,  and  it  may  not.    But  here  what  is 
put  forward  is  that  there   was   not   a   mere  user; 
that  there  was  acquisition  and   possession  of  these 
articles  for  trade  purposes  with  the  intention  of  using 
them  in  trade.    In  my  judgment,  such  an  acquisition 
and  such  a  possession  of  an  artide,   whatever  its 
nature  may  be,  is  a  user.    I  agree,  therefore,  with 
Stirling,  J.,  that  there  was  a  clear  user  in  this  case. 
With  regard  to  the  question  whether  any  advantage 
can  be  tcuEen  by  the  defendants  here  of  the  fact  that  a 
judgment    has    been   obtained  against  the  manu- 
facturers who  did  the  original  wrong,   and   as  to 
whether  those  people  who  have  bought  from  them 
are  to  be  treated  as  buying  from  licensees,  I  wish  to 
say  nothing,  because  the  question  has  not  been  raised 
here.    But  it  does  remain  for  us  to  consider  as  to 
what  is  the  measure  of  damage  in  the  case  of  a  user 
of  the  kind  that  we  have  here.    That  is  to  say,  we 
have  got  a  user  for  trade  purposes,  as  is  evidenced  bv 
the   Emitted   fact  that    the  defendants    did    sell 
these  articles.    It  is  true  that  they  sold  them  out  of 
the  country,  but  they  sold  the  artides  which  they 
had  possessed  in  this  country.    Is  the  court  in  such  a 
case   to    assume    that    the    meaiure    of   damages 
necessarily  is  the  amount  that  the  plaintiffs,    Sie 
patent  owners,  ordinarily  charged  for  a  licence  to  vend 
or  use  their  invention  ?    I  do  not  agree  with  the  pro- 
position that  that  necessarily  is  the  measure  of  damages. 
It  undoubtedly  is  the  measure  of  damages  if  you  have 
got  a  sale  within  the  area  covered  by  the  patent. 
But   whether   or  not  it  is  the  proper  measure  of 
damages    in   every    case    of    an    infringement    by 
user   is  a   question  which,    if  I   had  to  decide  it, 
I  should  like  to  consider  further,  because  I  have 
no      doubt      myself      that,      whatever      is      the 
measure    used,    what  has  to    be  measured   is  the 
actual   damage    sustained   by   the  plaintiffs   whose 
patent  has  been  infringed.    But  I  do  not  think  that 
it  is  open  to  us  to  consider  this  matter,  because,  at 
the  time  of  the  trial,  all  the  twenty-seven  artides 
which  were  purchased  from  the  manufacturers,  who 
were  the  infringers,  were  dealt  with  upon  the  same 
basis.     No  distinction  was  made  or  drawn  before 
Stirling,  J.,  between  those  articles  whidi  had  been 
sold  in  this  country  and  those  which  had  been  sold 
abroad.    In  my  judgment,  if  you  have  got  a  user  of 
the  nature  which  has  been  proved  here,  coupled  with 
a  sale  in  England,  the  measure  of  damages  applied  by 
Stirling,  J.,  was  the  right  one— that  is  to  say,  the 
measure  of  the  ordinary  charge  by  the  patentees  for 
a  licence  for  sudi  a  vending  or  user.    In  regard  to 
what  my  lord  has  said  about  the  amount  of  £5,  I 
entirely  agree  that  we  cannot  go  into  that  miestion. 
It  is  a  question  eminently  for  Sie  learned  judge  who 
tried  the  case. 

Appeal  dismissed* 

Solidtors  for  the  appdlants,  Everett  d  ffodgkinsorit 
for  Parker  Woodward,  Nottingham. 

Solidtors  for  the  respondents,  Norris,  Aliens,  & 
Chapman* 
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Turner  v.  Smith,  (a.) 
Mortgage — Appropriation  by  mortgagor's  agent  of  money 
intended  to  be  applied  in  discharge  of  mortgage— Sah- 
sequent  transfer  of  mortgage  debt  and  security  to 
mortgagor's  agent,  followed  by  transfer  by  him  to  a% 
assignee  without  privity  of  mortgagor — Account  between 
mortgagor  and  mortgagee— Beconveyance  by  assignee  to 
mortgagor, 

A  mortgagor  of  a  Aoiwe  put  her  solicitor  in  fundt  for 
the  express  purpose  of  paying  off  t?ie  mortgage.  The 
solicitor  did  not  pay  off  the  mortgage,  but  appropriated 
the  funds  to  his  own  tise.  He  continued  to  pay  the 
interest  due  under  the  mortgage.  The  mortgagor  did  luA 
ask  for  the  title  deeds  or  a  reconveyance  of  the  legal  estate. 
The  solicitor  took  a  transfer  of  the  mortgage  debt  and 
security  to  himself,  and  the  following  day  transferred  the 
same  to  the  defendant,  who  took  the  transfer  in  good 
faith,  but  made  no  inquiry  as  to  the  state  of  theacanad 
between  mortgagor  and  mortgagee.  The  solicitor  o>- 
sconded,  and,  on  tJie  mortgagee  applying  to  the  mortgagor 
for  interest,  the  fraud  was  discovered  by  both. 

Held,  that  the  charge  on  the  property  ceased  to  eanst  the 
moment  t?Mt  t?ie  debt  and  security  were  transferred  to  the 
solicitor,  and  that  the  transferee  from  him  took  subjtd 
to  the  account  between  mortgagor  and  mortgagee  at  ike 
date  of  his  transfer,  and  was  accordingly  bound  to  recon- 
vey  the  property  to  the  mortgagor,  subject  only  to  the  cosd, 
of  reconveyance. 

This  was  an  action  to  establish  the  right  of  the 
plaintiff  as  mortgagor  t)  have  a  reconveyance  and 
delivery  up  of  the  title-deeds  of  cartain  mortgaged 
property  upon  paymeat  of  costs  of  reconveyance. 

On  the  23rd  of  December,  1879,  the  plaintiff,  betng 
then  owner  in  fee  simple  of  No.  1,  Qaeensbsxraii^- 
terraoe.  Bays  water,  by  a  memorandum  ia  writiog 
charged  the  property  with  repayment  to  James  In- 
gram, Cartmell  Harrison,  and  James  Croft  of  £1.000 
and  interest  at  i^  per  cent.,  and  by  another  memo- 
randum in  writing  dated  the  26th  of  October,  1880,  she 
further  charged  the  property  to  the  same  porssos 
with  repayment  of  £500  and  iatarest  at  the  niiie 
rate. 

By  deed  of  settlement  dated  the  11th  of  June» 
1881,  made  on  the  marriage  of  the  plaintiff  wift 
the  Rev.  T.  J.  Guest,  the  property  waa  oon- 
veyed  subject  to  the  memoranda  of  cbaz^ge  to 
uses  under  whidi  the  plaintiff  became  legal  tanant 
for  life  in  posse  ision.  By  deed,  dated  the  20th  of 
November,  1886,  made  between  Messrs.  IngraB, 
Harrison,  &  Croft  of  the  first  part;  the  Bct.  T.J. 
Guest  and  the  plaintiff,  then  his  wife,  of  the  seoond 
part ;  and  Cartmell  Harrion  of  the  third  part ;  m 
Messrs.  Freeman  of  the  fourth  part— the  mortgus 
debt  of  £1,500  and  interest  was  transferred,  and  ths 
property  was  conveyed  to  Messrs.  Freeman,  by  way 
of  mortgage,  to  secure  the  same  debt  and  iatamt 
By  deed  dated  the  23rd  of  December,  1886,  ths 
mortgage  was  transferred  by  Messrs.  Freeman  to 
Messrs.  Maul,  and  by  them  to  William  Negaa.  te 
last  transfer  being  dated  the  30th  of  January,  1891. 
The  mortgage  debt  and  security  were  transferred  on 
the  8th  of  December,  1893,  from  Negus  to  Mar? 
Foster,  and  by  her  again  on  the  20th  of  February,  1896, 
to  T.  J.  Hamp.  AU  the  transfers  subieqnent  to  tot 
to  Messrs.  Freeman  were  eff  acted  without  any  reta^ 
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enoe  to  the  mortgagor,  the  plaintiff,  who  was  not  a 
party  to  any  of  the  deeds.  No  notioe  of  them  was 
given  to  her,  nor  were  any  inqniriee  made  of  her  as  to 
the  state  of  the  aoconnt  or  otiierwiee. 

In  the  months  of  Febroary  and  April,  1892,  and 
while  the  mortgage  wai  still  vested  in  Negos,  the 
plaintiff  put  Cartmell  Harrison,  who  was  acting  as 
her  solicitor,  in  funds  for  the  purpose  of  paying  off 
the  mortgage,  which  he  undertook  to  do,  bat  did  not 
do.  He  cheated  his  client,  appropriated  the  money, 
and  maintained  the  cheat  by  continuing  to  pay 
xQterast  on  the  mortgage  as  it  became  due  to  the 
mortgagee  for  the  time  being. 

No  inquiry  was  made  in  1892  or  subsequently  by 
tiie  plaintiff  for  any  reconveyance  or  receipt  by 
the  mortgagee,  nor  for  the  deeds  relating  to 
the  property.  She  left  the  whole  matter  in 
tiie  hands  of  her  solicitor,  Cartmell  Harrison,  and 
as  she  never  paid  any  more  interest,  and  was  not 
charged  in  account  with  any  by  Harrison,  he^ 
Bospiobns  were  not  aroused  in  any  way. 

In  January,  1896,  while  the  mortgage  was  still 
TSBted  in  Mary  Foster,  Negus,  who  was  acting  as 
her  solicitor,  pressed  Harrison,  who  had  been  paying 
the  interest  as  if  on  behalf  of  his  client  the  plaintiff, 
lor  pavment  off  of  the  mortgage  debt,  and  this 
resulted  in  the  transfer  to  Hamp,  a  client  of  Negus. 

At  the  end  of  May,  1897,  Negus  gave  notice  on 
behalf  of  Hamp  to  Harrison  caUinpr  in  the  mortgage ; 
for  on  the  Ist  of  June,  1897,  Harrison  wrote  to 
Kegos:  "  I  return  the  notice.  Tou  do  not  say  when 
the  money  is  to  be  paid  off ;  I  presume  in  six  months.' ' 

Harrison  then  represented  to  Negus  that  he  was 
arranging  a  transfer,  for  on  the  2nd  of  September, 
1897,  he  wrote :  '*My  dear  Negus, — ^Hamp. — I  return 
70a  this  draft  transfer  approved.  The  money,  how- 
ever, will  not  be  in  for  some  little  time."  Harrison 
then  apparently  had  been  negotiating  with  J.  W. 
Smith  to  become  transferee  of  some  mortgage 
although  there  was  no  evidence  to  show  that  he 
identified  the  particular  mortgage  he  intended  to 
obtaiu  a  transfer  of,  but  on  the  20th  of  September, 
1897,  he  wrote  to  Negus  to  this  effect  <*  We  shall  be 
prepared  to  complete  the  transfer  on  the  1st  of 
October." 

On  the  1st  of  October,  1897,  Harrison  again  wrote : 
"My  dear  Negus,  —  Queensborough-terrace.  —  For 
some  reason  or  other  (I  don't  know  what)  my  client 
did  not  send  his  cheque  as  he  promised  to  do  to-day, 
hat  I  have  written  to  him  to  ask  him  to  see  me  on 
Monday  morning,  when  I  shall  no  doubt  get  it  and 
complete" ;  and  on  the  same  day  he  writes  to  J.  W. 
Smith :  "  My  dear  Sir,— I  am  disappointed  at  not  hear- 
ing from  or  seeing  you.  I  shall  be  coming  up  on 
Monday  and  will  come  by  the  9.53  train  so  as  to  have 
the  opportunity  of  seeing  you."  Mr.  J.  W.  Smith 
forwarded  to  Harrison  £1,500  on  or  before  the  4th  of 
October,  1897,  as  the  latter  ac^owledged  receipt  of 
a  cheque  for  the  amount  on  that  day  and  the  cheque 
was  duly  paid  in  to  Hanison's  private  account  at 
Drmmmmd's  on  the  following  day,  the'  5th  of 
October. 

By  deed  of  transfer  dated  the  4th  of  October,  1897, 
Hamp  transferred  the  mortgage  debt  and  property  to 
Haziison,  and  on  the  following  day,  the  5th  of  October, 
1897,  Harrison  transferred  to  J.  W.  Scnith  and  the 
defendant;  the  whole  interest  of  J.  W.  Smith  and 
the  defendant  was  now  vested  in  the  defendant.  The 
deeds  were  handed  over  by  Harrison  to  the  Messrs. 
Smitfa,  and  as  Harrison  continued  to  pay  interest  to 
them  until  April,  1899,  their  suspicions  were  notaroused 
and  no  questions  were  raised  until  December,  1899, 
when,  Harrison  having  absconded,  application  was 
fude  to  the  plaintiff  for  payment  of  the  half-year's 
i&tetest  whi(£  became  due  the  October  previous.  | 


Norton,  Q.C,  and  Boileigh,  for  the  plaintiff,  referred 
to  Matthews  v.  WcUlwyn,  4  Ves.  118  ;  WUliama  v. 
SorrdU  4  Ves.  389 ;  Norrish  v.  Marshall,  5  Madd. 
475;  Lord  Southampton's  case,  29  W.  B.  210,  16  Ch. 
D.  178 ;  Dixon  v.  Winch,  48,  W.  R.  612,  [1900]  1  Oh. 
736,  at  p.  742 ;  Gordon  v.  James,  34  W.  E.  217,  30 
Oh.  D.  249. 

Bowden,  Q,C,,  and  Phillpotts,  for  the  defendant, 
referred  to  Heath  v.  Crealock,  23  W.  R.  95,  L.  R.  10 
Oh.  App.  22 ;  Harman  v.  Richards,  10  Hate  81 ; 
Thurston  v.  Nottingham,  <fcc.,  ante,  p.  56,  [1901]  1 
Oh.  88. 

Dec.  11.— Byrne,  J.— The  real  question  it,  which  of 
two  innocent  parties,  the  plaintiff  or  defendant,  is  to 
suffer  for  the  frauds  of  Oartmell  Harrison;  the 
plaintiff  daimiog  that,  upon  the  transfer  to  Oartmell 
Harrison  by  Hamp,  the  mortgage  debt  was  dis- 
charged, and  that  by  taking  a  transfer  without 
the  privity  of  the  mortgagor,  the  transferees, 
Messrs.  South,  became  bound  by  the  state  of 
acaount  as  then  existing  between  their  trans- 
feror and  the  mortgi^or,  and  that  therefore 
the  defendant  cannot  (mdm  to  hold  the  property  as 
against  the  plaintiff.  On  the  other  hand  it  is  con- 
tended tiiat  the  plaintiff,  by  her  neglect  in  not  seemg 
that  she  obtained  a  reconveyance  or  receipt  for  the 
mortgage-money  and  by  not  asking  for  the  deeds, 
put  it  into  the  power  of  Harrison  to  commit  the  fraud 
and  give  colour  to  tiie  false  representations  which 
were  made  in  the  transfer  to  Messrs.  Smith  as  to  the 
subsistence  of  the  mortgage  debt.  It  is  also  sug- 
gested that  the  two  transfers  of  the  4th  and  5th  of 
October,  1897,  must  be  looked  upon  as  part  of  one 
transaction,  and  that  the  transfer  to  Harrison  ought 
not  to  be  regarded  as  representing  anything  more 
than  part  of  the  machinery  for  transferring  the  debt 
and  security  from  Hamp  to  Messrs.  Smith,  and 
not  as  representing  anv  real  transaction.  Up 
to  the  date  of  the  transfer  to  Oartmell  Harrison, 
the  plaintiff  admits  that  as  between  herself  and 
the  subsequent  transferees  there  was  a  valid  and 
subsisting  debt  and  mortgage  [security  in  as  much  as 
no  part  of  the  debt  had  been  paid,  although  Harrison, 
the  plaintiff^s  agent,  had  received  the  money  for  the 
express  purpose  and  with  the  obligation  of  paying  off 
the  then  mortgagee  in  the  year  1893.  The  effect  in 
law  of  taking  a  transfer  of  a  mortgage  without  the 
privity  of  the  mortgagor  has  been  so  recentiy  summed 
up  by  Oozeos-Hardy,  J.,  in  the  case  of  Dixon  v. 
Winch,  [1900]  1  Oh.  736,  that  I  cannot  do  better 
than  adopt  his  words,  which  are  to  be  found  at 
p.  742  of  the  report.  [His  lordship  then  read  from 
the  report  beginning  with  the  words  ''It  is  well 
settled,''  and  concluding  with  the  words  '*  Lord 
Southampton's  estate."]  I  need  not  refer  to  the 
expression  of  opinion  which  follows,  because  the 
learned  judge  recognizes  the  law  as  stated,  nor 
need  I  go  further  into  the  decision  in  that 
case  either  in  the  court  of  first  instance 
or  in  the  Oourt  of  Appeal,  as  it  turned  on  very  special 
facts  which  differ  from  those  in  the  present  case. 
Starting  with  the  statement  of  the  law  as  above,  it 
appears  to  me  that,  assxmiing  the  transfer  to  Harrison 
to  have  operated  as  an  assignment  or  conveyance  to 
him  in  his  personal  capacity,  and  not  in  the  capacity 
of  trustee  for  Smith,  the  result  must  follow  that  the 
mortgage  debt  immediately  became  discharged,  and 
that  he  held  the  property  as  trustee  for  the  plaintiff, 
the  principle  bdng,  as  stated  by  Sir  J.  Leach  in 
Norrish  y.  Marshall,  5  Madd.  475,  at  p.  481,  ''  that  as 
against  an  assignee  without  notice  "  (meaning  with- 
out notioe  to  the  mortgagor)  "  the  mortgagor  has  the 
same  rights  as  he  has  agaonst  the  mortgagee,  and 
whatever  he  can  claim  in  the  way  of   set-off  or 


188 


THE  WEEKLY  REPORTER.       cj«.  19.1901.1       VoL  xux 


High  Ooubt. 


LiBUI  V.  Bbsve. 


High  Ck>i7BT. 


mutual  credit  at  against  the  mortgagee  he  can  claim 
equally  against  the  asiignee." 

Tiiere  is  no  evidence  that  Harrison  had  agreed 
to  invest  Smith's  money  in  a  particular  mortgage, 
and  although  it  is  not  very  easy  to  understand 
why  Harrison  took  the  transfer  to  himself  only 
to  retrausfer  it  on  the  following  day,  the  fact  remains 
that  he  did  take  a  transfer  to  himself,  and  it  may  be 
that,  being  uocertain  whether  he  should  get  the 
money  from  Saaith,  he  obtained  the  transfer  to  him- 
self before  receiving  the  cheque.  He  certainly  did  so 
before  the  cheque  was  credited  to  him.  The  money 
paid  by  Harrison  to  Negus  was  paid  by  cheque 
drawn  on  the  account  of  the  Arm  of  Ingram 
&  Harrison  at  Messrs.  Hoare's,  by  cheque  debited 
to  the  firm  on  the  5  th  of  October,  and  I  am 
unable  to  hold  that  at  the  time  of  the  transfer  to 
himself  he  had  constituted  himeelf  a  trustee  of 
the  particular  security  for  the  Messrs.  Smith.  I 
think  therefore  that  the  latter  having  taken  the 
transfer  from  Harrison  without  the  privity  of  the 
mortgagor,  the  defendant  can  only  hold  it  against 
the  latter,  subject  to  the  state  of  account  between 
Harrison  and  the  mortgagor.  As  between  Harrison 
and  the  mortgagor  the  mortgage  debt  was  non- 
existent. It  appears  to  me  that  tde  mortgagor  never 
lost  her  right  to  redeem,  and  that  directly  her  agent, 
who  had  received  the  amount  to  pay  off  the  mortgage, 
became  himself  the  transferee  of  the  mortgage,  the 
debt  was  extinguished,  and  no  transferee  from  Mm 
could  treat  the  debt  as  a  subsisting  charge  upon  the 
property.  In  the  result  I  think  the  plaintiff  is 
entitled  to  succeed  and  to  have  a  reconveyance. 

Solicitors,  Beachcroft,  Thompson,  Hay,  &  Ledward ; 
B,  T.  Hardiiig,  for  Chwidler,  Basingstoke. 


Chan.  Div.  J 
Buckley,  J.  j 


Nov.  19-21,  29. 


Lisle  v,  Beeve.  (a.) 

Mortgage  —  Bedemption  —  Once  a  mortgage  always  a 
mortgage — Option  to  'lender  to  enter  into  partnership 
with  the  mortgagor  upon  terms  affecting  the  property — 
Option  to  he  exercised  within  time  limited  for  redemp' 
tion — Conditional  sale— Exercise  of  option — Sale  or 
mortgage. 

Prior  to  July,  1898,  plaintiffs  advanced  to  defend- 
ant £5,000  upon  the  security  of  a  ship  and  other 
property,  upon  the  terms  of  an  agreement  made  between 
them  on  the  23rd  of  April,  1896,  whereby  the  money  "ivas 
not  to  be  called  in  or  paid  for  two  years,  and  the  plaintiff s 
might  at  any  time  within  the  two  years  elect  to  enter  into 
partnership  with  the  defendant  upon  the  terms  of  their 
releasing  the  mortgage  debt  and  the  ship  and  other 
2yroj)erty  becoming  partnership  assets. 

On  the  9th  of  July,  1898,  another  agreement  was 
entered  into  between  the  plaintiffs  and  defendant.  It 
recited  the  agreement  of  1896 ;  that  the  lylaintiffs  had  not 
entered  into  partnership ;  that  the  plaintiffs  had  applied 
for,  and  the  defendant  was  unable  to  pay,  the  £5,000, 
and  had  requested  the  j^lo^intiffs  to  extend  the  term  of  two 
years  for  a  further  period  of  Jive  years ;  and  it  was 
thereby  agreed  (1)  that  the  plaintiffs  might,  within  Jive 
years,  elect  to  tnter  into  partnership  with  the  defendant; 
(2)  that  the  plaintiffs  should  in  that  event  release  the 
defendant  from  payment  of  the  £5,000  and  transfer 
the  mortgaged  property  for  the  purposes  of  the  partner^ 
ship  ;  (3)  tJiat  the  capital  of  the  partnership  ffrojjerty 
should  belong  to  defendant  and  plaintiffs  in  equal  shares, 

(a.)  Reported  by  J.  F.  Waley,  Esq.,  Barrister-at- 
Law. 


In  February,  1900,  the  plaintiffs  exercised  their  option, 
and  communicated  to  the  defendant  their  election  to  enter 
into  partnership  unth  him,  but  he  refused  to  comply, 
alleging  thai  the  effect  of  the  agreement  was  to  render  the 
property  irredeemable,  and  that  it  was  an  illegal  dog  on 
the  equity  of  redemption. 

Held,  that  the  agreement  amounted  in  law  to  a  oon~ 
ditional  sale  of  the  property;  that  the  condition  was 
valid  ;  and,  on  the  condition  being  eatisjied,  the  purchase 
took  effect,  the  doctrine  of  equity  as  to  clogging  an  equity 
of  redemption  not  having  any  application  in  iuch  a  case. 

Observations  upon  the  nature  of  an  equity  of  redemp- 
tion and  the  doctrine  of  equity  as  to  clogging  an  equity  of 
redemption. 

Action. 

By  an  agreement  dated  the  23rd  of  April,  1896,  and 
made  between  the  plaintiffs,  G.  Lisle  and  others, 
trading  as  J.  H.  Bentham  &  Co.,  of  the  one  part,  and 
the  defendant,  H.  Beeve,  trading  as  Clarke  &  Beeve, 
oT  the  other  part,  the  plaiotiffs  agreed  to  lend  the 
defendant  £3,000  and  such  further  sums,  not  exceed- 
ing £2.000,  as  the  defendant  should  require,  and 
these  sums  were  to  be  a  first  mortgage  on  the  defend- 
ant's steamship  The  Norfolk, 

The  further  advances  were  ooly  to  be  made  within 
two  Tears  from  the  23rd  of  April,  1896  The  £3,000 
and  further  advances  to  be  secured  by  the  mortgage, 
were  to  be  made  payable  at  six  months  from  the  d^te 
of  the  mortgage  (which  was,  in  fact,  the  4th  of  July, 
1896).  The  £3,000  was  to  bear  interest  at  b^  per 
cent,  from  that  date.  The  further  advances  were  to 
be  free  of  interest. 

The  plaintiffs  were  not  to  call  in,  and  the  defendant 
was  not  to  compel  the  plaintiffs  to  receive,  the 
principal  moneys  before  the  expiration  of  two  years 
from  the  date  of  the  mortgage  if  interest  was  regularly 
paid.  If  at  any  time  within  two  years  from  the 
making  of  the  afcreement  (23cd  of  April,  1896)  the 
plaintiffs  should  elect  to  enter  into  partnership  witJi 
the  defendant  they  were  to  be  at  liberty  to  do  so 
upon  the  terms  that,  inter  alia,  the  plaintiffs  should 
r^eve  the  defendant  from  the  payment  of  the 
£3,000  and  further  advances,  if  made,  and  if  the 
whole  £2,000  had  not  been  advanced  shocdd  make  up 
the  £2,000,  and  the  plaintiffs  should  transfer  the  ship, 
free  from  the  mortgage,  for  the  purposes  of  the 
partnership.  The  capitol  of  the  partnership  was  to 
be  represented  by  Tlie  Norfolk  and  some  other 
property  described  in  the  schedule  to  the  agreement, 
and  the  ship  and  property  were  to  belong  to  the 
defendant  and  the  plaintiffs  in  equal  shares.  They 
were  to  share  the  profits  and  losses  of  the  partner- 
sbip  equally,  and  the  partnership  was  to  continue 
until  determined  by  six  months*  notice  on  either 
side. 

On  the  4th  of  July,  1896,  the  defendant  executed 
to  the  plaintiffs  a  statutory  mortgage  of  TJie  Norfolk 
to  secure  an  account  current,  the  particalars  of 
which  were  therein  stated  to  be  described  in  a  receipt 
and  agreement  of  even  date.  No  date  for  payment 
was  named  in  the  mortgage.  The  receipt  and  agree- 
ment were  introduced  by  reference.  There  was  a 
receipt  or  memorandum  not  of  even  date,  but  dated 
the  16th  of  July,  1896,  showing  that  £3,783  was  the 
amount  iu  fact  then  advanced  and  secured  by  the 
mortgage.  The  receipt  bore  internal  evidence  that, 
although  dated  the  16th  of  July,  1896,  it  was  the 
receipt  stated  in  the  mortgsge  of  the  4th  of  July, 
1896,  to  be  of  even  date  with  the  mortgage,  for  it 
spoke  of  the  4th  of  July,  1898,  as  being  <*two  years 
fr^  the  date  hereof."  This  was,  therefoire,  the 
receipt  referred  to  in  the  statutory  mortgage.  It 
named  the  4th  of  July,  1898,  as  the  date  of  repay- 
ment.   There  was  also  a  deed  of  the  4th  of  July,  1896, 
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MweoQ  the  defendant  of  the  one  port  and  the  plain- 
tifb  of  the  other  part,  whioh,  after  reoitiog  that  the 
defendant,  there  oalled  *<the  mortgagor,"  was  the 
owner  of  The  Norfolk^  and  that  he  haul  applied  to  the 
pUintifiPs,  there  called  ''the  mortgagees,"  for  £5,000,  to 
be  teoored  on  the  ihip  and  her  freight  and  insaranoee, 
and  that  he  bad  by  a  deed-poll  of  even  date  mort- 
gaged the  ship,  it  was  witnessed  that  the  mortgagor 
asBgned  to  the  mort^tageee  all  cbarter-patties,  bills  of 
bding,  and  doooments  under  whioh  freight  might  be 
aamed,  and  all  policies  of  insurance  of  the  ship  by  way 
of  seciirity,  and  he  coTonanted  for  payment  of  the 
£5,000  on  demand.  [In  his  lordship's  judgment  all 
the  instroments  above  stated  evidently  formed  part  of 
one  transaction,  and  it  was  unnecessary  to  comment 
Dpon  the  fact  that  in  the  receipt  the  obligation  was  to 
pay  on  the  4th  of  July,  1898,  while  in  the  deed  of 
oovenant  it  was  to  pay  on  demand.]  On  the  23rd 
of  April,  1898,  the  two  years  within  which  the 
pUdotiffi  were  under  the  agreement  of  the  23rd  of 
April,  1896,  entitled  to  elect  to  enter  into  partnership 
witii  the  defendant  expired.  They  had  noc  elected  to 
snter  into  partnership.  The  whole  sum  of  £5,000  had 
been  advanced,  bat  no  part  of  it  had  been  repaid. 
Under  these  circumstances,  as  his  lordship  found, 
ihere  dearly  existed  after  the  23rd  of  April,  1898,  the 
relation  of  mortgagor  and  mortgagees  between  the 
parties,  lo  far  as  the  transaction  ot  1896  was  concerned. 
Oo  the  4th  of  July,  1898,  there  existed  a  legal,  and 
labflcquently  there  was  an  equitable,  right  in  the 
defendant  to  redeem  the  plaintifb. 

In  this  state  of  facts  further  transactions  took  place 
between  the  parti es  in  1 898.  There  was  executed  on  the 
27th  of  June,  1898,  an  indenture  between  the  defendant, 
therein ciJled ' '  the  mortgagor,"  of  the  one  part,  and  the 
plaintifb,  therein  ciJled  **  the  mortgagees,"  of  the  other 
part,  which  recited  that  the  mortgagees  had  advanced 
ttie  mortgagor  £2,000,  in  consideration  of  which  the 
nortgaKor  covenanted  for  payment  of  that  som  on 
the  27th  of  Deoember,  1898,  with  interest  at  5  per 
Mi,  and  conveyed  to  the  mortgagees  by  way  of 
ipoiuity  certain  wharves  at  Norwich  and  at  Gieat 
Zarmouthf  subject  to  a  proviso  for  redemption  on 
Myment  of  the  £2,000  on  the  27th  of  December,  1898. 
Pois  som  of  £2,000  was  part  of  the  above-mentioned 
lom  of  £5,000.  The  last-mentioned  deed  was  a 
nrther  security  for  part  of  the  above-mentioned  debt 
if  £5,000,  and  gave  time  until  the  27th  of  December, 
898,  for  payment  of  that  sum  of  £2,000.  On  the 
line  27th  of  June,  1898,  the  defendant  executed  to 
be  plaintifGi  a  mortgage  of  a  policy  of  assurance  for 
13,000  by  way  of  security  to  them  against  a 
Wkrantee  whicti  they  had  given  to  the  defendant's 
enkers  for  a  sum  of  £1,000,  part  of  the  defendant's 
verdraft. 
It  was  in  this  state  of  things  that  the  instrument 
vas  executed  upcn  which  the  contention  in  this 
aae  arose.  It  was  an  agreement,  dated  the  9  th 
f  Jnly,  1898,  made  between  the  plttintifiEs  of  tne  one 
art  and  tiie  defendant  of  the  other  part.  It  recitcrd 
^  agreement  of  the  23rd  of  April,  1896,  shortly,  and 
Mumciently,  as  it  seemed  to  his  lordship,  for  the 
nrposes  of  the  instrument,  for,  although  it  recited 
tat  nmder  that  agreement  the  further  advances  were 
\  be  made  within  two  years  from  April,  1896,  and 
lat  the  election  to  enter  into  partnership  was  to  be 
•de  within  the  same  time,  it  did  not  recite  that 
uder  that  agreement  the  loan  was  for  a  period  of 
ro  years  from  the  4th  of  July,  1896.  It  then  recited 
tthe  plaintifb  had  advanced  the  defendant  £5,000, 
ch  had  been  secured  by  the  first  mortgage  on  The 
)irf6lk,  and  by  a  second  mortgage  on  tixe  wharves, 
\  the  27tti  of  June,  1898  (a  statement  which  was 
orate),  and  by  an  assignment  of  the  life  policy 
£3,000  (which  was  not,  in  fact,  the  case},  and 


that  the  plaintifb  had  not  up  to  date  entered  into 
partnership  with  the  defendant.  It  then  recited  as 
follows :  *<  And  whereas  the  said  term  of  two  years 
so  fixed  by  the  said  agreement,  having  on  the  23id  of 
April  last  expit ed,  and  Bentham  &  Uo.  having  made 
an  application  to  Reeve  for  the  repayment  of  the 
said  sum  of  £5,000,  with  interest  thereon,  and 
Reeve  not  being  in  a  position  to  comply  therevnth, 
has  requested  Bentham  &  Co.  to  extend  the 
said  term  of  two  years  for  a  farther  period  of  five 
years,  which  they,  the  said  Bentham  &  Co.,  have 
agreed  to  do  upon  Beeve  entering  into  this  agree- 
ment and  paying  interest  upon  the  said  stmi  of 
£5,000,  or  any  further  sums,  at  £5  per  cent,  per 
annum,  and  upon  the  terms  hereinafter  appearing." 
And  by  the  operative  part  it  was  agreed  and  dedated 
as  follows :  "  (1)  If  at  any  time  within  the  laid 
further  period  of  five  years  from  the  making  of  this 
agreement  Bentham  &  Co.  shall  elect  to  enter  into 
partnership  with  Beeve  in  the  said  business,  carried 
on  by  him  under  the  style  of  Clarke  &  Beeve,  as 
aforesaid,  they  shall  be  at  liberty  to  do  so,  and  tbe 
partnership  shall  be  upon  the  terms  hereinafter 
appearing;  (2)  Bentham  &  Co.  shall  release  Beeve 
from  the  payment  of  tbe  said  sum  of  £5,000,  and 
shall  transfer  the  said  ship,  free  irom  the  said  mort- 
gage, for  the  purposes  of  tne  said  partnership.  And, 
m  consideration  of  Bentham  &  Co.  doing  these  things, 
Beeve  shall  undertake  and  satisfy  all  liabilities,  mort- 
gages, and  otherwise  in  connection  with  the  wharves 
and  plant  of  the  said  business  of  Clarke  &  Beeve,  and 
Beeve  shall  be  entitled  to  all  accounts  and  book  debts 
of  the  said  business  outstanding  at  the  time  of  such 
partnership  being  entered  into,  but  all  current  con- 
tracts existing  at  that  time  shall  be  apportioned  be- 
tween Beeve  and  the  ne«r partnership;  (3)  the  capital 
shall  be  represented  by  the  ships  and  other  property 
set  out  in  the  schedule  hereunder  written  and  at 
present  used  by  Beeve  in  the  said  business  of  Clarke 
&  Beeve,  or  other  tiie  ships  and  property  used  by  him 
ia  the  said  bufiiuess  at  the  time  of  such  election  as 
aforesaid,  and  the  said  ships  and  property  shall 
belong  to  Beeve  and  Bentham  &  Co.  in  equal  shares ; 
(4)  the  profits  and  losses  of  the  new  partnership  shall 
be  divided  and  borne  between  Beeve  and  Bentham  & 
Co.  in  equal  shares;  (5). the  new  partnership  shall 
continue  until  determined  by  six  calendar  months' 
notice  on  either  side  or  shall  be  for  such  term  as  the 
parties  mutnally  agree  upon.  ...  (8)  Beeve 
shall  not  during  the  said  period  of  five  years  from  the 
date  hereof  in  any  way  incumber  or  dispose  of  the  said 
property  used  by  him  in  the  said  business  of  Clarke 
&  Beeve  without  the  consent  of  Bentham  &  Co.  in 
writing."  Notwithstanding  the  form  of  the  recital 
as  to  the  two  years,  his  lordship  held  that  the  agree- 
ment of  the  9th  of  July,  1898,  extended  the  period 
of  the  loan  for  a  further  five  years,  and  that  the 
second  mortgage  of  the  27th  of  June,  1898  (which  had 
given  six  months  from  that  date  for  repayment  of  the 
£2,000),  and  this  agreement  of  the  9th  of  July,  1898, 
which  gave  time  for  tne  whole  £5,000  for  five  yetfs 
—i.e.,  until  the  9th  of  July,  1903-^nd  contained  the 
terms  of  tbe  nevr  arrangement  between  the  parties, 
formed  in  reality  parts  of.  one  transaction.  On  the 
24th  of  February,  1900  (during  the  currency  of  the 
five  years),  the  plaintiffs  exercised  the  option 
reierved  to  them  by  the  agreement  of  the  9th  of 
July,  1898,  and  elected  to  enter  into  partnership  with 
the  defendant.  The  defendant,  however,  refused  to 
entf'r  into  partnership. 

The   plaintiffs   brought    the    present   action    for 

specifio  performance  of  the  agreement  of  the  9th  of 

July,  1898,  or,  alternatively,    for  damages  for  the 

breach  of  it,  and  in  the  latter  case  for  payment  also 

\of  the  £5,000  and  interest,  and  claiming  in  default  of 
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payment  to  enforce  their  seourities  by  f  oreolomire  or 
sale.  The  defendanti  by  paragraph  5  of  his  defence, 
pleaded  as  follows :  The  effeot  of  the  agreement  of 
the  9th  of  July,  1898,  tiJcen  with  the  other  seoarities 
mentioned  in  the  statement  of  claim,  was  to  render 
the  property  comprised  in  the  latto:  irredeemable, 
and  was  an  illegal  dog  on  the  equity  of  redemption  " ; 
and  by  his  counterclaim  he  asked  for  a  declaration 
that  the  agreement  of  the  9th  of  July,  1B98,  was  not 
binding  on  him,  and  that  the  same  might  be 
deliyered  up  t^  be  cancelled.  And  he  also  claimed  to 
redeem  the  mortgage  of  the  4th  of  July,  1896.  and 
the  mortgage  and  assignment  of  the  27th  of  June, 
1898,  upon  the  footing  that  they  stood  as  security 
only  for  £5,000  and  interest  at  5  per  cent,  from  the 
3l8t  of  December,  1899. 

Aathury,  Q.C.,  and^.  J,  Parker,  for  the  plaintifib. — 
First,  this  is  not  a  mortgage  transaction,  but  one 
relating  to  a  security  in  existence  and  subsequent  to 
it.  Secondly,  there  is  no  clog  on  the  equity  of 
redemption,  (a)  because  the  option  only  exists  during 
the  time  the  parties  are  in  legal  contractual  relation, 
and  the  equi^  to  redeem  has  not  arisen ;  (6)  because, 
even  if  the  dause  were  operative  during  the  equity 
of  redemption,  if  anj,  it  does  not  prevent  the  mort- 
gagor from  redeenung.  It  is  binding  on  him,  but 
has  no  effect  in  rem  on  the  ship.  It  would  be  other- 
wise if  the  security  had  been  land,  but  the  ship  is 
only  affected  by  the  partnership  when  it  arises. 
Oo88ip  V.  Wright,  11  W.  R.  648,  32  L.  J.  Ch.  648, 
at  p.  653,  tihowB  that  the  mor^agee  may  sell  his 
equity  of  redemption  to  the  mortgagor,  and  the 
observations  of  Kindemley,  Y.C,  apply.  SanUey 
V.  Wilde,  47  W.  B.  297,  48  W.  R.  90,  [1899]  1 
Oh.  747,  [1899]  2  Ch.  474,  was  a  case  in  which 
the  mortgagor  never  could  in  fact  redeem,  but 
the  parties  were  in  legal  relation  throughout,  and  it 
was  held  there  was  no  dog.  The  equity  of  redemp- 
tion only  comes  into  operation  after  tbe  period  lor 
redemption  at  law — original  or  extended — has  ex- 
pired :  Brown  v.  Cole,  14  Sim.  427 ;  Fisher  on  Mort- 
ages  (5th  ed.),  p.  668 ;  Burrowes  v.  Molloy,  2 
b.  &  Lat.  621 ;  Teevan  v.  Smith,  30  W.  R.  716, 
20  Ch.  D.  724,  at  p.  729.  That  was  the  view  acted 
on  by  the  Lord  Keeper  in  Bonham  v.  Newcomh,  1 
Vem.  232.  Cases  like  0<»sip  v.  Wright  and  Perry 
V.  Meildowcroft,  4  Beav.  197,  show  that  ue  transaction 
objected  to  was  not  really  one  of  loan.  The  con- 
sideration to  the  plaintiffs  in  the  first  transaction  was 
the  option,  and  if  that  were  exercised  the  transaction 
was  a  partnership  one ;  if  the  option  Was  not  exercised, 
the  transaction  was  a  mortgage.  In  order  to  carry 
out  the  agreement  the  mortgagees  must  do  what  is 
in  substance  equivalent  to  reconveying.  ^e  court 
ought  not  to  extend  the  dog  doctrine. 

They  also  cited  Bice  v.  Noakes,  48  W.  R.  110,  629, 
[1900]  1  Oh.  213.  [1900]  2  Ch.  445 ;  and  Biggs  v. 
HoddinoU,  47  W.  R.  84,  [1898]  2  Oh.  307. 

H,  Terrell,  Q.(7.,and  Martelli,  for  the  defendant. — 
The  question  is,  is  this  a  mortgage  ornot  a  mortgage  P 
If  once  a  mortgage,  then  always  a  mortgaf^,  and  the 
dog  rule  applies.  These  transactions  must  all  be 
looked  at  as  one,  and  that  a  mortgage.  Price  v. 
Perrie,  2  Freem.  258  ;  WilleU  v.  Winndl,  1  Vein.  488 ; 
and  In  re  Edwards*  Estate^  11  Ir.  Oh.  Rep.  367, 
are  condusive  in  our  favour  on  the  dog  question. 
There  is  no  distinction  in  the  cases  according  as 
estate  has  or  has  not  become  absolute  at  law. 
Jennings  v.  Ward,  2  Yern.  520,  goes  too  far,  but  is  not 
overruled.  The  mortgagor  must,  when  the  equity  of 
redemption  arises,  be  able  to  get  back  his  property 
unaltered.  The  mortgage  here  is  not  security  for  a 
partnership.  That  distinguishes  this  case  from 
Saniley    v.    Wilde,     The   partnership    is  a    purdy 
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collateral  obligation,  and  dogs  the  equity  of  redemp- 
tion, just  as  the  "  tie  "  did  in  Bke  v.  Noakes. 

They  also  dted  Salt  v.  Marquis  of  Norihampkm^ 
40  W.  R.  529,  [1892]  A.  C.  1 ;  and  BoviU  v.  EndU,  44 
W.  R.  523,  [1896]  1  Ch.  648. 

Asthury,  Q.C.,  replied. 

Cur,  adv.  vuH. 

Nov.  29.  —  BVOKLEY,  J.,  after  stating  the  iida 
substantially    as    above    set    forth,    proceeded    as 
follows:    The   question   I   have    to    determine  is. 
What  is  the  true  effect  of   the   agreement  of  the 
9th   of   July,   1898?      The  plaintiffs    oontoid  tiiat 
no  question  as  to  a  dog  on  the  equity  of  redemp- 
tion arises,  because  the  transaction  of  July,  1898, 
was  not  a  mortgage  transaction  at  all.      They  say 
that  at  the  date  of  the  execution  of  the  agreement 
of  the  9th  of  July,  1898,  there  existed  certain  aecnzitiei 
in  respect  of  which  the  plaintiffs  and  defendant  stood 
towards  each  other  in  the  relation  of  mortgagees  and 
mortgagor;    that  mortgagee  and  mortgagor    may, 
after  the  execution  of  the  mortgage,  enter  into  any 
arrangement  as  to  the  equity  of  redemption  which  they 
think  proper  Gossip  v.  Wright,  and  ihat  the  arrange- 
ment of  tbe  9th  of  July,  1898,  was  of  that  character. 
They  contend  that  the  real  question  for  consideratian 
is  whether  the  transaction  of  1898  was,  in  the  enrenti 
which  happened,  a  conditional  sale,  which,  by  the  per- 
formance of  the  condition,  became  a  sale,  or  whetiier 
it  was  a   mortgage.       They  contend  that   it   was 
the  former.    The  proposition,  broadly  stated,  whidi 
the  plaintiffs  put  forward  is  that,  if  a  contract,  as  to 
which  a  question  arises  whether  it  is  a  mortgage  or 
not,  include  a  condition  subsequent  which  is  to  be 
satisfied,  if  at  all,  before  the  right  of  redemption 
arises  at  law,  and  upon  the  satisfaction  of  whidi  there 
is  never  to  be  any  right  to  redeem  at  law,  then  tbe 
transaction  is  in  fact  a  conditional  sale,  and  thei«  is 
no  equity  of   redemption  which    can   be   dogged, 
because  mere  was,  in  the  events  which  happened, 
never  any  right  to  redeem  at  law.    They  say  that  it 
is  only  upon  default  of  satisfaction  of  liie  oonditton 
within   the  time   that   the   transaction   beoomee  a 
mori^ge  transaction — in  other  words,  that,  if  the 
condition  is  satisfied,  then  the  instrument  is  never 
« once    a   mortgage "    for    the    purposes    of     the 
maxim,   '*Once  a  mortgage,  always  a  mortgsge.'* 
The  operation  of  the  agreement  of  the  9th  of  July, 
1898,     seems    to    have   been    this :    The  plaintiffH 
were   then    the   holders    of    the    statutory    mort- 
gage of  the  4th  of  July,  1896,  upon  The  Nar/oik, 
and  the  second  mortgage  of  the  27th  of  June,  1S98, 
upon  the  wharves.    Gl^ese  stood  as  security  reepeo- 
tively  for  £5,000  and  for  £2,000,  part  of  the  £5,000, 
moneys  lent  by  the  plaintiffs  to  the  defendant.     For 
repayment  of  these  moneys  the  plaintiffis  gave  time 
until  the  9th  of  July,    1903,   and  until  tbat    date 
arrived  there  could  be  no  default  by  the  defendant  in 
payment  of  the  money  at  the  time  fixed  by   the 
contract.      In  other  words,  there  could  not,  until 
the    9th  of  July,   1903,   arise    in  the   plaintiffis,   if 
the    transaction    was    a    mortgage,    an     abaolute 
right  to  the  property  at  law,  or  any  right  in  the 
defendant  to    redeem  in  equity.      If,    during     the 
currency  of  this  period  of    five  years — i,e,,  before 
the    9th    of   July,    1903— the   plaintiffs  did  (as    in 
fact  they  did)  elect  to  enter  iuto  partnership  with 
the  defendant,  then  the  debt  of  £5,000  and  interest 
was  to  cease  to  exist,    and   the   properties   mort' 
gaged  and  other  properties  were  to  become  assets  of  si 
partnership  in  which  the  plaintiffis  and  defendant  vrere 
to  be  interested  in  equal  shares.    The  substance  of 
tbis  is  that  in  this  event  the  plaintiffs,  by  beoomiog^ 
partners,    were    to   become    purchasers    from     the 
defendant  of  one-half  of  the  properties  indudedin 
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the  mortgages,  and  the  pturohase-money  was  to  be  the 
£dyOOO  ana  interest,    Ii  they  availed  themselves  of 
this  option,  there  oould  be  no  right  to  redeem  at  law, 
for  no   light   of   redemption  arises  tilL  1903,  and 
before  that  time  arrives,  the  condition  being  satisfied, 
the    purchase   has   taken   effect.     The   question   is 
whether    such   a   condition   is    valid.      Now,    the 
plaintiffs  argued  that  the  transaction  of  1898  could 
not  be  a  tzinsaction  between  mortgagor  and  mort- 
gagee, for  that  the  loan  of  £5,000  was  not  then  being 
made,  but  had  been  made  long  previoudy,  and  that 
the  bazgain  was  only  one  for  giving  time  for  the 
payuient  of  an  existing  loan.      I   do   not   accede 
to  this  argument.    I  think  that  the  same  principles 
mnat   apply  where  an    existing  mortgage   is   used 
as  security  for  new  terms  of  a  bargam  of  loan  as 
where  a  mortgage  is  then  executed  lor  the  first  time. 
Bat   then   the    plaintiffei   say — '*  Assume   that    this 
was  a  mortgage    transaction,  still  it   was    subject 
to  a  condition,  and  it  is  valid  in  a  mortgage  trans- 
action to  introduce  a  condition   subsequent   to  be 
satisfied,  if  at  all,  before  the  time  arrives  at  which 
the  estate  becomes  absolute  at  law,  and  which,  if 
satisfied,  makes  the  transaction  a  sale  and  not  a 
mortgage ;  and  that  this  is  a  case  of  that  sort."    Now 
an  equity  of  redemption  is  a  right  upon  equitable 
tenns  to  redeem  after  the  legal  time  for  redemption  has 
expired  and  alter  the  estate  has  become  absolute  at 
law.      An    equity  of   redemption   is   an   equitable 
right  additional  to  and  super-imposed  upon  the  legal 
rig^t  to  redeem.      When   the    estate   has    become 
absolute  at   law,  equity  intetvenes  and   says  that 
even  then  the  estate  which  has  become  absolute  at  law 
is  meant  to  be,  and  ought  to  be,  treated  as  being  a 
iecmity  only.     If,  however,  there  is  no  legal  right 
of   redemption,    there    is    no   right   which   equity 
can  extend.   In  other  words,  an  equity  of  redemption 
can   never  exist  unless  there  exists  a  legal  right  of 
redemption.    To  ascertain,  therefore,  whether  there  is 
an  equity  of  redemption,  the  first  step  is  to  ascertain 
whether,  according  to  the  contract,  and  having  regard 
to  all  the  terms  of  the  contract,  there  is  a  legal  right 
to  redemption.    If  there  is  not,  then  the  traosaction  is 
not  a  mortgage  for  the  purpose  of  the  maxim  "  Once  a 
m(»tgage,  always  a  mortgage."    It  seems  to  me  that 
the  terms  of  the  contract  as  to   a  legal    right  to 
redemption  may  indude  a  condition  subseqaent  so 
expressed  that,  if  the  condition  is  satisfied  before  the 
date  for  legal  redemption  arrives,  there  shall  be  no 
right  of  redemption  at  law.    Thus,  suppose  that  A. 
lends  £1,000  to  B.  upon  a  covenant  by  B.  for  repay- 
ment with  interest  at  5  per  cent,  at  the  expiration  of 
BIX  months,  with  an  agreement   that  if  A.  at  any 
time  within  three  months  elects  to  purchase  Bkckacre 
from  B.  for  £1,000  and  interest  to  date  then  A.  shall  be 
entitled  to  become  such  purchaser  and  the  loan  and 
interest  shall  be  set  off  against  the  purchase-money, 
bat  that  in  default  of  such  notice  A.  shall  be  entitled  to 
a  charge  on  Blackacre  for  the  loan  and  interest,  and 
B.  will  on  demand  execute  to  him  a  legal  mon^ge 
with    a    proviso  for     redemption    on    payment  of 
the   loan   and   interest   at    the   expiration   of   the 
six   months.    Then,    suppose  that   A.,  within   the 
three*   months,     gives     the     notice.      In     such   a 
case,  by  the  terms  of  the  bargain,  there  never  has 
arisen  in  B.,  according  to  the  stipulations  of  the 
contract,  any  legal  right  to  redeem,  because,  before 
the  end  of  the  six  months,  the  estate  has  by  pur- 
chase become  the  property  of  A.,  and  the  debt  has 
been  extinguished.     Then,  suppose  the  transaction 
takes  the  form  of  an  ordinary  mortgage  by  covenant 
for  payment  at  the  expiration  of  six  months,  and  a 
convevance  subject  to  a  proviso  for  redemption  at  the 
end  of  the  six  months,  but  with  a  stipulation  that  if 
A.  at  any  time  within  the  six  months  electe  to  pur- 


chase as  above  he  shall  be  entitled  to  do  so,  and  the 
debt  shall  be  set  off  against  the  purchase-money.    I 
do  not  see  that  this  differs  from  the  former  case.    In 
this  latter  case  again  no  right  of  redemption  ever 
arises  under  the  contract.    There  is  nothing  to  which 
equity  can  add  a  larger  right  of  redemption.     The 
case   seems   to   me   to   differ   totally  ^m  a   case 
in  which  Uie  bargain  is  that  if  B.  does  not  redeem 
at   the   end  of   six    months  he   shall  not   redeem 
at   all.      In   that  case  there  is   a  legal   right   of 
redemption,   and  equity  will  not  suffer  a  contract 
which  provides  that  the  legal  right  shall  be  exercised 
according  to  its  terms  or  not  at  all.    But  a  contract 
which  is  that  in  an  event  there  shall  be  no  right  to 
redeem  at  law  seems  to  me  to  be  good.    It  is  a  con- 
ditional sale.    It  seems  to  me,  therefore,  that  the 
proposition  is  well  founded  that  if  by  a  condition 
subsequent  contained  in  the  instrument,  and  which  is 
to  be  performed  at  a  time  before  the  legal  right  of 
redemption   arises,   the    lender  may  at   his  option 
become,  and  does  by  exercise  of  the  option  become, 
purchaser,  so  that  the  date  for  redemption  at  law 
never  arrives,  then  there  is  no  legal,  and  consequently 
no  equitable,  right  of  redemption.    In  such  case  the 
transaction  is  valid  as  a  conditional  sale  and  the 
doctrine  of  clogging  the  equity  of  redemption  can  have 
no  operation.    Now  that,  as  it  seems  to  me,  is  the 
present  case.  The  defendant,  according  to  the  terms  of 
the  bargain,  could  never  have  redeemed  adversely  to 
the  plaintiSis  before  1903.  In  1900  the  plaintiffs  availed 
themselves  of  an  option  by  which  they  became  in 
substance  purchasers  of  half  the  property  included  in 
the  securi^,  upon  the  terms  that  the  debt  should  be 
released.    It  seems  to  me  that  this  is  vaUd  as  a  con- 
ditional sale.    Under  these  circumstances  the  question 
of  clogging  the  equity  of  redemption  does  not  arise. 
What,  then,  is  the  relief  to  which  the  plaintiffs  are 
entitled?      They  stand,   in  my   judgment,   in    the 
position  of  purchasers  who  have  paid  Qieir  purchase- 
money  and  whose  vendor  refuses  to  convey.    The 
effect  of  his  refusal  was  not  to  remit  the  parties  to  the 
position  in  which  they  would  have  stood  if  the  option 
had   never   been   exercised    so    that    the   plaintiffs 
reveried  to  the  position  of  lenders  of  a  loan  not  to  be 
paid  off  or  called  in  till  1903,  with  rights  of  fore- 
closure and  redemption  to  arise  at  that  date,  nor 
to  give  the  plaintififo  a  present  right  of  foreclosure, 
nor  the  defendant  a  present  right  of  redemption, 
but    was    to     give    to    the    plaintiffs    the   rights 
of    purchasers   who    have    paid    their    purchase- 
money     and    whose    vendor     refuses    to     convey. 
Their  right  is,  I  think,  to  repayment  of  the  purchase- 
money  and  damages  for  breach  of  the  contract.    The 
purchase-money  is  £5,000  with  interest  at  5  per  cent., 
but  there  must  not  be  added  to  this  amount  six 
months'  interest  in  lieu  of  notice  or  mortgagees'  costs, 
for  the  right  of  the  plaintiffs  is  not  as  mortgagees  but 
as  purchasers.    The  defendant  delivered  his  defence  on 
the  17th  of  May,  1900,  and  by  paragraph  4  pleads 
that  ha  bring  £5,125  into  court  in  satisfaction.    All 
interest  on  the  £5,000  has  been  paid  to  the  31  st  of 
December,  1899.    This  £5,125,  therefore,  was  at  the 
date  of  payment  into  court  sufficient  to  answer  the 
purchase-money  as  comisting  of  £5,000  and  interest 
from  the  31st  of  December,  1899.    The  plaintiffs  sue 
for  specific  performance  or  damages.    They  do  not 
now  ask  for  specific  performance,  but  ask  for  damages. 
They  are  entitled,  I  think,  to  an  order  for  payment 
out  of  court  of  the  £5,125  and  an  inquiry  as  to 
damages.    The  defendant  is,  I  think,  entitled  to  an 
order  for  reconveyances  of  the  properties  comprised  in 
the  statutory  mortgage  of  the  4th  of  July,  1896,  and 
in  the  second  mortgage  of  the  wharves  of  the  27th  of 
June,  1898.    I  say  nothing  of  the  mortgage  by  assign- 
ment of  the  life  policies  for  £3,000 ;  that  was  security 
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for  another  debt— nunelT,  the  guarantee  of  the  over- 
draft. The  judgment,  therefore,  which  I  pronounce 
is  a  declaration  fiiat  upon  the  24th  of  February,  1900, 
the  plaintiffiw  became  entitled  to  enter  into  partnership 
with  the  defendant  upon  the  terms  of  the  agreement 
of  the  9th  of  July,  1898,  and  that  the  refusal  of  the 
defendant  to  enter  into  that  partnership  was  a  breach 
of  the  agreement ;  an  order  for  payment  out  of  oomrt 
to  the  phbintiffs  of  the  sum  of  £d»125  paid  into  court 
by  the  defendant ;  an  inquiry  as  to  damages  sustained 
by  the  plaintifEs  by  breaon  of  the  contn^ ;  an  order 
for  reconveyance  by  the  plaintifFs  to  the  defendant  of 
the  properties  comprised  in  the  mortgage  of  the  4th 
of  July,  1896,  of  The  Norfolk  and  the  second  mortgage 
of  the  27  th  of  June,  1898,  of  the  wharves.  It  remains 
to  deal  with  the  costs  of  the  action.  The  whole 
<^ueation  between  the  parties  was  whether  the  plain- 
tiffs were  right  in  suing  for  breach  of  the  contract  of 
the  9th  of  JuJy,  1898,  or  whether  the  defendant  was 
right  in  saying  that  tii»t  agreement  was  not  binding 
on  the  puties  and  ought  to  be  delivered  up  to  he 
cancelled.  In  this  contest  the  plaintifGi  have  suc- 
ceeded and  the  defendant  has  mled.  I  think  the 
costs  must  follow  the  event  and  that  the  defendant 
mutt  pay  the  costs  of  the  action  and  counterclaim. 

Judymentfor  tJie  plaintiffs. 

Solicitors  for  the  plaintifiiB,  Bowcliffee,  Rawle,  A  Go.^ 
for  Appleby ^  Newcastle-on-Tyne. 

Solicitors  for  the  defendant,  Cattarm  <£  De  Vesian. 


Q.  B.  Div.  ) 

(Kennedy  and  Phillimore,  JJ.) } 


Nov.  27. 


In  the  Mafier  of  Vernon's  Estate  Duty,  (a.) 

Inland  revenue — Estate  duty — Interest  in  expectancy — 
Salt  or  mortgage— Value  of  property  passing  on  dmth 
of  tenant  for  life— Deduction — Finance  Act,  1894  (57 
<fe  58  Vict,  c.  30),  a.  21,  subsection  3. 

The  petitioner,  being  then  a  tenant  in  tail  in  re^ 
mainder,  by  indenture  executed  before  the  dale  of  the 
Finance  Act,  1894,  created,  for  good  consideration,  an 
annuity  or  clear  yearly  rent-charge,  charged  upn7i  and  to 
issue  out  of  the  settled  irroperiy,  with  power  to  enforce 
jKiyment  by  entry,  distress,  and  sale.  On  the  death 
of  the  tenant  for  life  in  1896,  the  petitioner  claimed 
(1)  to  deduct  from  the  value  of  the  property  passing  to 
him  on  the  death  the  capitalized  value  of  the  annuity,  on 
tlie  ground  that  it  represented  the  sale  of  an  interest 
in  expectancy,  on  which,  by  section  21,  subsection  3, 
of  the  Finance  Act,  1894,  no  estate  duty  was  jHiyable; 
or  (2),  in  the  alternative,  if  the  transaction  was  not  a  sale, 
but  a  mortgage,  that,  under  the  same  section,  estate  duty 
VHis  only  payable  on  the  value  of  the  equity  of  redemp- 
Hon, 

Held,  tJiat  the  transaction  was  not  a  sale,  but  a  mort- 
gage ;  and  that  estate  duty  was  j^yfible  by  the  petitioner 
on  the  whole  value  of  the  settled  moperty,  without  any 
deduction  in  respect  of  the  value  of  the  annuity. 

Petition  of  Bertie  Wentworth  Vernon  on  appeal 
from  the  Commissioners  of  Inland  Bevenue  under 
section  10,  sub-section  1,  of  the  Finance  Act,  1894, 
pursuant  to  rule  3  of  the  Bules  of  the  Supreme  Court 
under  that  section. 

1.  Lavenson  Yemen,  formerly  of  Stoke  Park,  in 
the  County  of  Northampton,  duly  made  and  executed 
his  will  on  the  9th  of  December,  1826,  and  the  will 
was  duly  proved  on  the  18th  of  April,  1832. 

2.  Sir   Henry  Frederick   Cooke   di:dy  made   and 

(a.)  Reported  by  P.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


executed  his  will  on  the  26th  of  July,  1834,  and  tiis 
will  was  proved  on  the  3rd  of  May,  1837. 

3.  From  the  27th  day  of  September,  1889,  to  tiis 
25th  day  of  November,  1896.  Colonel  George  Augusta 
Vernon  was  the  tenant  for  life  of  the  property  com- 
prised in  the  said  wills,  and  the  petitioner  was  tiie 
owner  of  the  whole  interest  in  expectancy  in  the  ssid 
properties. 

4.  (i.)  By  an  indenture  dated  the  15th  of  Ootdber, 
1877,  and  made  between  the  petitioner  of  the  ons 
part,  and  John  Pike  and  Alexander  Howden  of  tlis 
other  part,  the  petitioner  sold  and  granted  to  John 
Pike  and  Alexander  Howden  an  annuity  or  desr 
yearly  rent-charge  of  £684  charged  imon  and  to 
issue  out  of  the  property  comprised  in  the  said  wiDi 
and  in  the  accounts  hereinafter  mentioned,  with 
power  to  the  purchasers  to  enforce  payment  of  sadi 
annuity  or  yearly  rent-charge  by  entry,  distress,  and 
sale. 

(ii.)  By  an  indenture  dated  the  30th  of  June,  1880, 
and  made  between  the  petitioner  of  the  one  pert, 
and  John  Pike  and  Alexander  Howden  of  the  other 
part,  the  petitioner  sold  and  granted  to  John  Fdce 
and  Alexander  Howden  an  annuity  or  dear  yesriy 
rent-charge  of  £568  charged  upon  and  to  istne  out  A 
the  said  property  in  like  manner  and  with  like  powsn 
as  aforesaid. 

(iii.)  By  an  indenture  dated  the  21st  of  October, 
1887,  and  ma<?e  between  the  petitioner  of  the  one 
part,  and  the  National  life  Assurance  Society  of  the 
other  part,  in  consideration  of  an  annuity  of  £800  to 
be  paid  to  the  petitioner  during  the  joint  lives  of  him- 
self aTid  the  survivor  of  WiUiam  Frederick  Yemoo, 
the  first  Uf e  tenant  of  the  iaid  properties  comprised  ia 
the  wills  aforesaid  and  the  said  George  Augustu 
Vernon,  the  petitioner  charged  and  secured  on  hit 
interest  in  expectancy  in  the  said  properties  a  sam  of 
£10,555  to  be  paid  upon  the  death  without  issue  of 
the  said  William  Frederick  Vernon  or  Oeorge 
Augustus  Vernon,  whichever  event  should  flat 
happen. 

(iv.)  By  indentures  dated  the  30th  of  October,  1890, 
and  the  9th  of  May,  1892,  respectively,  and  mads 
between  the  petitioner  of  the  first  part,  IsalMUa 
Eliza  Vernon  of  the  second  part,  and  the  National 
Life  Assurance  Society  of  the  third  part,  the  peti- 
tioner mortgaged  his  interest  in  expectancy  in  the 
said  properties  for  sums  of  £52,600  and  £3,000  respec- 
tively. 

The  aforesaid  sales  and  mortgages  were  made  Icm 
fide  and  for  fuU  consideration  in  money  or  money'i 
worth  upon  the  said  dates  respectively. 

5.  Since  the  death  of  Colooel  Georfce  Anguttos 
Vernon,  which  happened  on  the  26th  of  November, 
1896,  the  trustees  of  the  ssid  wills  as  to.  part  of  the 
property  comprised  therein,  and  as  to  the  remainder 
the  petitioner,  as  the  person  to  whom  the  propertiei 
comprised  in  the  aforesaid  wills  passed  and  as 
accountable  for  the  estate  duty,  delivered  to  the 
Commissioners  of  Inland  Bevenue  aooountd  sad 
affidavits  in  respect  thereof  and  the  aggregate 
value  of  the  said  properties  was  shown  and  aooepled 
by  the  commissioDcrs  at  £86,069  Os.  8d.  From  that 
aum  for  the  purpose  of  assei>sing  the  principal  value  of 
the  property  passiuflr  on  the  death  of  the  said  Oeorge 
Augustus  Vernon  within  the  meaning  of  the  said  lot, 
and  upon  which  estate  duty  was  payable  by  tixe 
petitioner,  the  petitioner  claimed  to  deduct  the  iSSkm- 
ing  sums — viz. : 

(1)  £8,827,  the  agreed  capitalized  value  of  the 
annuity  or  dear  yearly  rent-charge  referred  to  in 
paragraph  4  (i.). 

(2)  £7,023,  the  agreed  capitalized  value  of  the 
annuity  or  clear  yearly  rent-charge  referred  to  m 
paragraph  4  (ii.). 
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(9)  The  nuDB  off  £10,555  and  £55,000,  the  amonnts 
Moored  by  the  mortgages  referred  to  in  paragraph  4 
(iiL)  and  (iv.}. 

Toe  GomminioDers  of  Inland  Bevenue  having  dis- 
allowed the  said  dednotions,  and  the  claim  of  the 
petitioner  that  in  the  droamstanoes  aforesaid  the 
princfpal  Talne  of  the  property  in  respect  of  which 
estate  daty  is  payable  by  him  is  the  yalne  of  the 
f  qoity  of  redemption  in  soch  property,  the  petitioner 
prayed  that  the  said  dedactioiis  might  be  aUowt  d  on 
the  ff rminds : 

(1)  That  each  of  the  said  sums  of  £8,827  and 
£7,023  repreeents  the  sale  of  an  interest  in 
espeotanoy  made  bondflde  and  for  fall  consideration 
as  aforesaid  before  the  commeooement  of  the  said  Act» 
and  that  by  reason  of  section  1  and  section  21,  sub- 
section 3,  no  estate  dnty  is  payable  in  respect  of  such 
interests  in  expectancy  so  sold  as  aforesaid. 

(2)  That  in  the  alternative  the  said  snm^  of  £8,827 
and  £7,023  represent,  and  the  earns  £10,555  and 
£55,000  are,  snms  chaiged  by  way  of  mortgage  npon 
an  interest  in  expectancy  before  the  commencement 
of  the  Act,  bond  fide  and  for  fall  consideration, 
and  bv  reason  of  section  1  and  section  21,  snb-seotion 
3,  sach  several  snms  should  be  dtdacted  in  ascertein- 
ing  the  prinipal  value  of  property  passing  on  the 
death  of  the  aaid  Qeorire  Augustus  Yemon  within  the 
meaning  of  the  Act  and  that  estate  duty  is  payable 
under  tne  said  Act  by  the  petitioner  m  respect  only 
of  the  value  of  the  tquity  of  redemption  in  the  said 
property. 

(3)  That  by  reason  of  section  1  and  section  21, 
sab-section  3,  of  the  said  Act  the  benefit  arising  or 
aoorninff  to  the  petitioner  after  the  commencement 
and  within  the  meaning  of  the  said  Act,  section  2 
(1)  (6),  on  the  cesser  of  we  interest  of  the  said  Qeorge 
Angiistas  Vernon  in  the  property  extended  only  to 
the  value  of  the  equity  of  redemption  of  the  property 
after  mahine  the  aggregate  deductions  aforesaid  from 
the  prindpu  value,  and  that  in  so  far  as  the  prindpal 
of  tiie  property  has  been  diminished  bv  the  said 
respective  anms  of  £8,827,  £7,023,  £10,555,  and 
£55,600,  the  petitioner  has  not  derived,  nor  has  any- 
one derived  "benefit  therefrom  within  the  meaning  of 
the  Act  by  reason  of  the  death  of  G^rge  Aogastus 
Yemon. 

The  petitioner  prayed  for  a  declaration  that  for  the 
porpoee  of  asoertaioiniC  the  prindpal  value  of  the 
property  on  which  estate  du^was  payable  by  him 
he  was  entitled  to  deduct  the  sums  amounting 
together  to  £82.000  from  the  sum  of  £86,069  Os.  8d., 
and  was  only  liable  to  pay  estate  duty  on  the  balance 
after  such  deductions  have  been  made,  or  in  any  event 
that  estate  duty  was  only  pavable,  and  the  property 
charged  therewith,  to  the  extent  of  £4,060. 

It  was  aflmitted  by  the  petitioner  that  the  Stoke 
Park  estate  was  part  of  the  property  cooaprised  in  the 
deeds  of  the  15th  of  October,  1877,  and  the  30th  of 
Jnne,  1880,  creating  the  annuities,  and  stood  charged 
V'ith  the  annuities  at  the  death  of  G^rge  Augostns 
Yemon.  The  petitioner  further  admitted  that  by 
deed  of  the  20th  of  February,  1890,  the  deceased 
released  his  life  interest  in  the  Steke  Park  estate  to 
the  petitioner,  and  that  estate  duty  had  not  been 
paid  or  claimed  by  the  commissioners  iu  respecn  of 
Stoke  Park  estate  as  being  deemed  to  pass  on  the 
death  of  the  deceased.  Toe  prindpal  .value  of  the 
Stoke  Park  estate  at  the  death  of  the  deceased  was 
£12,521. 

The  Finance  Act,  1894 :  Section  l.^In  the  case  of 
every  persr^n  dying  after  the  oommencem-nt  of  this 
part  of  the  Act  there  shall,  save  as  herdnaft^r 
expresflv  provided,  be  levied  and  paid  upon  the 
pnodped  value,  ascertained  as  hereinafcer  provider!, 
of  all  property  real  and  personaly  settled  or  n>t 


settled,  which  passes  on  the  death  of  such  person  a 
duty  called  **  estate  duty.*'    .... 

Section  2  (1).— Property  passing  on  the  death  of 
the  deceased  shall  be  deemed  to  include  the  following 
— that  is  to  say :  {h)  Property  in  which  the  deceased 
or  any  other  person  had  an  interest  ceasing  on  the 
death  of  the  deceased  to  the  extent  to  which  a  benefit 
accrue  I  or  arises  by  the  cesser  of  such  interett.    •    .   • 

Section  21  (3). — Where  an  interest  in  expectancy 
in  any  property  h«s,  before  the  commencement  of  this 
p%rt  of  this  Act,  been  bond  fide  sold  or  mortgaged  for 
full  consideration  in  money  or  money's  worth,  then  no 
other  duty  on  such  property  shall  be  payab'e  by  the 
purchaser  or  the  mortgagee  when  the  interest  falls 
into  possession,  than  would  have  been  payable  if  this 
Act  bad  not  been  passed;  and  in  the  case  of  a 
mortgage  any  higher  duty  payable  by  the  mortgagor 
shall  rank  as  a  charge  subsequent  to  that  of  the 
mortgagee. 

Hctldaney  Q.C,  and  Oermaine,  for  the  petitioner. 

Sir  E.  Finluy,  A,G..  Sir  E,  Carson,  8.G.,  and 
Vaughan  Hawkins,  for  the  Crown. 

Kennedy,  J. — We  are  both  of  opinion  in  this  case 
that  our  judgment  must  be  for  the  Crown  and  against 
the  petitioner,  and  I  will  shortly  state  my  reasons  for 
comiog  to  that  conclusion. 

The  material  facts  are  few,  and  are  very  clearly  set 
out  in  the  petition.  The  petitioner,  Bertie  Went- 
wurth  Yemon,  had  an  interest  after  the  int^^rest  of 
the  tenant  for  life.  Colonel  George  Augustus  Yemon, 
in  certain  properties  comprised  m  certain  wills  of  an 
early  date  in  the  present  century,  and  he  was  the 
o#ner  of  the  whole  interest  in  expectancy  in  those 
properties  subject  to  the  life  interest.  While  his 
in'erest  remained  in  expectaocf ,  he,  in  efEect,  took  the 
benefit  of  that  expectancy  and  forestalled  the  receipt 
of  moneys  under  it  io  the  manner  stated  in  the  fourth 
paragraph  of  the  petition. 

By  indentures  dated  the  15th  of  October,  1877,  and 
the  3rd  of  June,  1880,  he  purported  to  make  a  grant 
to  trustees  for  certnin  iosuranoe  companies  of  an 
annuity  or  clear  yearly  renr-ohai-ge  of  £684  charged 
upon  the  property  comprised  io  the  wills,  and  a 
further  annuity  or  dear  yearly  rent-charge  of  £568, 
al«o  charged  upm  the  property  comprised  in  the  wills 
for  the  consideration  therein  appearing.  Further,  on 
the  21st  of  October,  1887,  by  deed  he  charged  and 
secured  upon  his  interest  in  expectancy  in  tiie  pro- 
perties the  sum  of  £10,555  in  consideration  of  an 
annuity  granted  to  him  of  £800,  to  be  paid  during 
certain  joint  lives;  and,  lastly,  on  the  30th  of 
October,  1890,  and  on  the  9th  of  May,  1892,  he 
mortgaged  liis  interest  iu  expectancy  to  the  National 
life  Insurance  Society  for  £52.600  and  £3,000.  The 
tenant  for  life  died,  and  the  interest  of  the 
petitioner  became  an  interest  in  possession.  There- 
upon a  question  arose  between  him  and  the  Inland 
Bevenue  authorities  as  to  what  duty  he  had  to  pay 
and  upon  what  property  he  had  to  pay  it.  The 
valoe  of  these  properties  whea  the  reversion  fell  in 
is  set  out  in  paragraph  5  of  the  petition.  The 
petitioner,  in  substance,  is  seeking  a  declaration 
I  hat  for  the  purpose  of  ascertaining  the  principal 
value  of  the  property  on  which  the  estate  duty  is 
pAVftble  by  him  he  is  entitled  to  deduct  altogether 
from  the  total  value,  which  is  £86,069  Oi.  8d.,  the 
sum  of  £82,000,  beipg,  according  to  him,  moneys 
which  do  not  constitat<9  property  m  his  hands  liable 
to  estate  duty  and  pMsing  upon  the  death  within  the 
meanii  g  of  the  Act  of  1894. 

It  is  cleerly  letrled,  and  practically  is  not  disputed 
here,  that,  as  laid  down  by  Lord  Watson  in  Earl 
Cowley    V.     CwMn%99ioneT9    of    Inland    Bevenue,    47 
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High  Coubt. 


In  thb  Mattbb  op  YBBsroN'fi  Estjltb  Duty. 


High  Ooubt. 


W.  B.  525,  [1899]   A.  O.    198,  the  faot  that  the 
petitioiier  had  by  hu  own  act  anticipated  his  interest 
in    the   reversion   by    dealing   with  it   beforehand 
and  reoeiving  these  moneys,  is  no  reason  in  itself  for 
the  property  sot  being  chamable  with  estate  duty  in 
respect  of  that  property.     It  is  sought,  however,  in 
this  case  to  bring   the    petitioner  within  what   is 
claimed  as  a  benefit  to  which  he  is  entitled  under 
section  21,  sub-section  3 — that  is  to  say,  to  treat  him 
as  a  person  who,  in  regard  to  the  indentures  of  the 
15th  of  October,  1877,  and  the  3rd  of  June,  1880,  was 
a  person  who  had  actually  sold,  not  mortgaged,  his 
interests;  and,  taking  all  the  dealings  together,  to 
the  extent  of  the  amounts  which  were  so  disposed  of, 
it  if  contended  that  under  section  21,  sub-section  3, 
the  petitioner  is  liable  only  to  the  duty  in  respect  of 
that  which  remains  after  all  has  been  satisfied  out  of 
his  reversion,  according  to  the  contracts  which  he 
had  made;  in  other  words,  that  under  section  21, 
sub-section  3,  the  only  property  in  respect  of  whioAi 
he  is  liable  to  be  called  upon  to  pay  duty  is  the  equity 
of    redemption    in   this   property.      With    regard 
to    the   point    that    the   indentures   of    1877    and 
1880    are     sales   and    not    mortgages,    I    am   of 
opinion    that    the   case    of    the    petitioner    fails; 
I   do   not   think   that   those   transactions   can    be 
treated  as  sales  in  which  the  persons  with  whom  the 
petitioner  was  thereby  contracting  by  deed  became 
purchaseri.    I  think  tibat  they  were  of  the  nature  of 
mortgages ;  certainly  that  they  were  not  sales  which 
created  the  relation  of  vendor  and  purchaser.    Look- 
ing at  the  section  itself,  it  appears  to  me  that,  read 
altogether  and  looking  at  the  effect  of  the  Act,  it  is  a 
section  for  the  protection  of  persons  who  have  entered 
into  relations  with  the  owners  of  property  for  full 
consideration,  but  that  it  was  not  intended  to  afford 
protection  to  the  owners  of  the  property,  who  as 
mortgagors  or  settlors  had  dealt  with  these  persons. 
It  was  considered  a  hardship  that,  when  a  bsrirain 
had  been  made  for  full  consideration  in  money  or 
money's  worth,  the  increase  of  duty  payable  under 
the  various  provisions  of  this  Act  should  fall  upon  such 
persons  when  they  came  into  possetsion  of  the  property 
in  expectascy  which  they  had  bought  or  of  which  t^ey 
had  become  mortgagees.  The  section  is,  in  my  opinion, 
to  be  read  simply  as  relieving  them,  and  not  as 
affecting  the  quantum  of  property  upon  which  the 
mortgagor  of  the  expectancy  in  the  property  is,  upon 
the  property  passing  on  the  death  of  iSke  tenant  for 
life,  liable  to  pay.    The  section  rues  thus :  "  Where 
an  interest  in  expectancy  in  any  property  has,  before 
the  commencement  of  this  part  of  this  Act,  been  bond 
fide   sold    or   mortgaged   for   full  consideration  in 
money's  worth,  then  no  other  duty  on  such  propf  rty 
shall  be  payable  by  the  purchaser  or  mortgagee  when 
the  interest  falls  into  possession  than  would  have 
been  payable  if  this  Act  had  not  been  passed."    Only 
the  old  duty  in  amount  is  to  be  payable.     Then  it 
prooeeds:    "  And  in  the  case  of  a  mortgage,   any 
higher  duty  payable  by  the  mortgagor  shall  rank  as  a 
charge  subsequent  to  that  of  the  mortgaffee."    The 
section  is  not  dealing  there  with   the  relief  of  the 
mortgagor,  making  him  liable  to  duty  only  upon  an 
equity  of  redemption;   it  does  not  affect  or  touch 
that  interest  at  all.  What  it  does  touch  is  the  interest  of 
the  mortgasee,  by  not  makiog  him  subjeot,  as  he 
would  have  been  but  for  the  proviso,  to  a  charge  upon 
the  subject-matter  of  the  security  for  the  higher  duty 
which  is  imposed  by  the  Act    It  appears  to  me, 
therefore,  that  the  petitioner  does  not  bring  himself 
within  sub-section  3.    The  principle  upon  which  he 
is  liable  for  the  whole  seems  to  me  to  be  dearly  stated 
by  Lord  Watson  in  Lord  Cowley*a  casct  which  has  been 
referred  to,  and  it  appears  to  me  that  the  claim  fails. 
It  is  said — and  I  myself  share  with  my  brother  the  | 


feeling  of  the  importance  of  reading  the  sectian  with 
a  view  to  such  possible  contingency — ^that  it  may  be 
possible  in  this  case  that  the  result  of  our  dedsiou 
will  be  that  the  mortgagor  may  actually  have 
to  pay  in  duty  a  sum  which  will  exceed  any- 
thing he  can  get  out  of  the  actual  benefit 
derived  by  him,  and  I  certainly  think  that  whera 
anything  approaching  a  possible  hardship  arising 
from  legislation  of  a  subsequent  date  is  shown  ens 
ought  to  scrutinize  very  carefully  the  Act  to  see 
whether  it  does  not  also  contain  something  which 
would  prevent  a  hardship  of  that  kind,  or  at  any  rate 
a  loss  of  that  kind,  falling  upon  the  mortgagor.  I 
cannot  find  any  such  provision  in  the  Act,  and  tliat 
being  so,  speaking  for  myself,  the  existence  of  a  haid- 
ship  would  not  prevent  me  from  holding  that  on  the 
true  construction  of  the  section  the  petttioner'a  oase 
fails.  It  is  quite  true,  as  t^e  SoUoitor-(}eneral  said, 
that  owing  to  subsequent  legislation  there  majr  oocur 
hardships,  if  they  can  be  sj  called,  losses,  in  ^wct, 
falling  upon  persons  who  are  not  specially  provided 
for  by  way  of  compensation,  and  who  could  not  fore- 
see legislation  which  comes  upon  them  subse- 
quently, and  which,  if  they  could  have  foreseen  it, 
would  have  affected  the  terms  of  prior  bsrgains; 
but  at  the  same  time  one  would  be  reluctant  to 
suppose  that  the  Legislature  had  not  dealt  with  any 
reasonable  case  of  hardship,  and  one  would  anxiously 
seek  to  find  in  the  terms  of  the  Act  of  Parliameiit 
some  provision  that  would  prevent  its  arising.  In  my 
opinion  it  i*  impossible  fairly  so  to  find  any  such  pro- 
vision in  this  section,  and,  therefore,  whatever  the 
result  may  be,  I  feel  bound  to  come  to  the  condnaion 
which  I  have  stated.  I  will  only  add  that,  looking  to 
the  faot  that  t^e  Stoke  Park  ^Topecty  was  transferred 
to  this  petitioner  in  such  a  way  that,  in  aooordanos 
with  the  decided  cases  it  cannot  be  treated  as 
property  that  passed  to  him  on  the  death,  and  that  that 
property  is  one  of  those  properties  upon  which  the 
annuities  are  chargeable,  it  is  possible  that  no  audi 
hardship  as  was  suggested  will  oocur.  In  my  opinion 
this  petition  fails. 

Phillimobe,  J.— After  the  elucidation  which  tiie 
facts  and  the  law  in  this  case  have  received  in  the 
argument  at  the  bar,  I  am  satisfied  that  our  judg- 
ment should  be  for  the  Crown.  The  case  of  the 
petitioner  is  rested  on  section  21,  sub-secttcm  3,  of  the 
Finance  Act,  1894.  In  the  first  place  it  is  said  that 
the  particular  transactions  by  which  he  anticipated  his 
reversionary  interest  were  sales  b^  him  and  purchases 
by  the  recipients.  I  am  quite  clear  that  they  were  not 
so,  I  think  they  are  mortgages,  I  am  quite  dear 
they  are  not  sales.  If  they  are  not  sales  they  are 
either  mortgages  or  they  do  not  c  ime  under  the  pro- 
vision of  section  21  at  all.  Assuming,  as  perhaps 
would  be  rather  the  more  favourable  view  far 
the  petitioner,  that  they  are  mortgages,  then  it 
seems  to  me  obvious  that  the  last  clause  of  sub- 
section 3  does  not  help  him.  That  clause  does  not 
deal  with  any  personal  payment  by  the  mortgagor; 
it  does  not  protect  the  mortgagor  at  all,  it  simply 
protects  the  mortgagee ;  it  does  not  impose  a  duty 
npon  the  mortgagor,  nor  does  it  take  it  awav  from 
the  mortgagor;  but  it  assumes  that  the  duty  is 
already  payable.  Therefore,  but  for  one  point  which 
I  am  going  to  mention,  the  case  might  be  disposed  of 
in  the  very  shortest  possible  manner.  Mortgagors 
are  not  specially  protected,  only  vendors  are ;  and  the 
petitioner  is  either  a  mortgagor  or  he  is  not  withia 
the  section  at  alL  My  difficulty  arises  upon  a 
possible  state  of  thingp  pointed  out  by  Mr.  Haldane, 
and  it  seems  to  me  it  must  be  so,  both  under  the 
Finance  Act,  1894,  and  still  more  under  the  Finauce 
Act,  1900.    Oases  may  arise  where,  owing  to  all  the 
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property  being  liable  for  duty  and  the  rate  of  duty 
being  very  nigh,  the  rate  upon  the  mortgaged 
property  whioh  the  mortgagor  expected  woald 
Hare  to  bear  the  duty  would  be  more  than  the 
balanoe  of  the  equity  of  redemption ;  and  it  has 
been  luggeeted  on  the  part  of  the  petitioner  as  a 
grieranoe,  and  it  has  been  boldly  aooepted,  at  any 
rate  by  the  Solicitor-General,  on  behalf  ox  the  Grown, 
that  nerertheless  a  mortgagor  in  that  case  might  have 
to  be  personftUy  accountable.  Well,  I  presume  that  the 
personal  liability  of  a  mortgagor  in  cases  like  this  rests 
npon  section  8,  sub-section  4 ;  at  any  rate  no  other 
dfaose  fixing  the  liability  has  been  suggested  and  I 
haye  not  been  able  to  find  one.  He  is  only  liable  to 
the  extent  to  which  any  property  passes  a  beneficial 
interest  in  possession ;  it  may  oe  that  in  these  ciroum- 
stances  the  right  way  to  put  the  case  would  be  to  say 
that  nothing  passed  to  him,  that  only  a  damnoaa 
hereditoi  passed  to  him  and  no  beneficial  interest 
iriiatever.  At  present  we  have  not  heard  that  matter 
thoroughly  argued.  I  cannot  but  think  that  it 
never  was  the  intention  of  the  statute,  and  it  is  not  to 
be  found  within  the  statute,  that  a  man  who  really 
receives  nothing  shall  have  what  otherwise  would  have 
been  a  benefioiaL  estate  turned  into  a  debt  upon  the  death 
of  his  predeoessor  under  the  settlement,  if  that  be  the 
case  with  xegaxd  to  instruments  by  which  he  antici- 

Stes  his  reversion  with  knowledge  of  the  Finance 
!t,  and  I  am  inclined  to  think  it  would  be  so  even 
with  regard  to  such  instruments,  I  am  almost 
certain  that  if  any  attempt  were  made  to  make  a  man 
a  debtor  to  the  Grown  in  respect  of  transactions 
prudently  and  reasonably  executed  before  the 
painng  of  the  Finance  Act,  and  to  say  that  though 
at  the  time  he  had  the  reasonable  expectation  of  being 
able  to  pay  all  his  debts  to  the  Grown  and  satisfy 
the  incumbrances  which  he  has  created,  he  is  to 
be  made  a  debtor  to  the  Grown  by  reason  of  a 
•tatate  passed  retrospectively  at  a  time  when  he 
cannot  avoid  his  previous  transactions,  I  feel  satis- 
fied if  the  Grown  ever  attempts  to  push  that  con- 
tention, a  way  would  be  found  of  showing  that  the 
Crown  must  be  mistaken.  However,  in  this  case  I  go 
a  good  deal  further  on  the  facts  than  my  learned 
brother.  U  the  facts  were  ai  my  learned  brother  has 
left  than  I  should  still  be  in  difficulty,  because  I 
Uiink  that  if  sub-seotion  4  of  section  8  applies  in 
the  way  I  have  suggested,  it  is  not  for  the  taxpayer 
to  show  that  he  is  not  beneficially  interested,  but  for 
the  Grown  to  show  that  he  is ;  but  I  think  upon  these 
documents  the  Grown  does  show  that  there  is  a 
beneficial  interest  left  to  the  taxpayer.  It  is  true  that 
only  £4,064  remains  of  this  particular  estate,  and  it 
is  true  that  at  the  rate  of  6  per  cent.,  which 
we  are  told  is  ^e  rate  of  duty  on  the  gross  property, 
mortgaged  and  unmortgaged,  of  tins  estate,  the  duty 
would  amount  to  £5,164  or  £1,100  more  than  the 
residue.  But  it  appears  upon  the  deeds  and  the 
admissions  that  two  annuities,  the  capitalized  value  of 
which  is  £15,000  odd,  are  also  charged  upon  the  Stoke 
estate,  which,  tuiving  been  surrendered  in  the  life- 
time of  the  tenant  for  Ufe.  is  not  subject  to  duty; 
and  that  the  Stoke  Park  estate  is  worth  some  such 
figure  as  £12,000;  thus,  putting  £2,000  or  £3,000 
only  of  these  securities  upon  the  Stoke  Park  estate, 
as  might  very  well  be  done,  there  is  a  beneficial 
residue  left  to  the  mortgagor,  and  it  is  upon  that 
ground,  and  upon  that  ground  only,  as  at  present 
advised,  that  I  find  judgment  for  the  Grown. 

Judgmefit/or  the  Oroum, 

Solicitors  for  the  petitioner,  Ford  &  Co. 

SoHoitor  for  the  Grown,  Solicitor  of  Inhnd  Bevenue, 
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From  Chan.  Div.  \ 

(Bigby,  Vaughan  Williams,  ' 
and  Bomer,  L.JJ.) 

Attobney-Gbneral  v.  Wilson,  (a.) 

Practice — Transfer — Crown — Prerogative  of — Action  hy 
Attorney 'General — Relator — Choice  of  tribunal. 

The  fiat  of  the  Attorney'- General  merely  authorizes 
the  relator  to  proceed  vnth  a  maUer  involving  public 
interests,  but  does  not  clothe  him  vnth  any  prerogative  of 
the  Crown,  Nor  is  it  the  practice  of  the  Attorney^ 
General^  on  issuing  his  fiat^  to  exercise  any  discretion  as 
to  the  tribunal  before  which  the  action  should  be  tried. 

The  court  has,  therefore,  the  same  discretion  in  dealing 
with  an  application  for  change  of  tribunal  as  if  the 
tribvmal  had  been  elected  by  the  relator  suing  as  plaintiff. 

Appeal  from  Kekewich,  J. 

The  action  was  brought  in  the  Ghancery  Division 

Sf  the  Attorney-General  at  the  relation  of  the 
orporation  of  Sunderland  and  by  the  corporation  as 
co-plaintiflTg  to  obtain  a  mandatory  injunction  against 
the  defendants  to  restore  the  surface  of  a  highway. 

The  defendants  applied  to  have  the  action  trans* 
ferred  to  the  Queen  s  Bench  for  trial  at  the  Durham 
Assizes  without  a  jury,  on  the  ground  that  it  was 
desirable  there  should  be  a  view  of  the  locus  in  quo, 

£^ewich,  J.,  though  he  considered  that  on  the 
balance  of  convenience  the  action  ought  to  be  trans- 
ferred, felt  himself  bound  to  dismiss  the  application 
on  the  groimd  that  the  Attorney-General  having 
deliberately  in  the  exercise  of  his  discretion  chosen 
to  conmienoe  the  action  in  the  Ghancery  Division,  had 
thereby  exerdsed  a  prerogative  of  the  Grown,  with 
which  the  court  could  not  interfere. 

The  defendants  appealed. 

On  tiie  opening  of  the  appeal,  Benshaw,  Q.G., 
stated  on  b^alf  ofthe  defendants  that  he  was  author- 
ized by  the  Attorney-General  to  say  that  when  he 
granted  his  fiat  he  had  exerdsed  no  discretion  as  to 
Sie  division  in  which  the  action  should  be  tried. 

It  was  not  the  practice  of  the  Attorney-General  on 
granting  his  fiat  to  look  into  the  case  so  as  to  exercise 
any  such  discretion,  and  it  would  be  a  burden  on  him 
if  he  were  expected  to  do  so. 

Benshaw,  Q,C„  and  Shortt,  for  the  appellants, 
referred  to  JenJdns  v.  Bushby,  39  W.  B.  321,  [1891] 
1  Gh.  484;  Attorney -General  v.  Vivian,  1  Buss.  226; 
President  of  Magdalen  College,  Oxford  v.  Attorney- 
General,  5  W.  B.  716 ;  6  H.  L.  Gas.  189 ;  28  &  29  Vict. 
0.  104,  8.  2. 

A.  Glen  ( Warrington,  Q.C,  with  him),  contra,  referred 
to  Attorney-General  v.  Cockermouth  Local  Board,  22 
W.  B.  619,  18  Bq.  172;  Attorney-General  Y,Barker,  20 
W.  B.  509,  L.  B.  7  Bx.  177 ;  Attorney-General  v. 
Constable,  27  W.  B.  661,  4  Ex.  D.  172  ;  IHxon  v.  Farrer, 
35  W.  B.  95,  17  Q.  B.  D.  658. 

Benshaw,  Q.C,  was  not  called  on  to  reply. 

Bigby,  L.J. — In  this  case  Kekewich,  J.,  thought 
that,  on  the  merits  properly  so  called,  he  would  have 
sent  the  case  for  trial  to  the  Queen's  Bench,  without 
dedding  whether  it  should  be  tried  with  or  without  a 
jury,  leaving  all  that  to  be  determined  in  the  Queen's 
Bench  Division.  But  he  felt  himself  bound  to  refuse 
the  application  for  a  transfer  because  he  supposed  that 
her  l£itjesty's  Attorney  had  elected  the  Ghancery 
Division  as  the  tribunal  in  which  he  chose  to  have  the 

(a.)  Beported  by  J.  I.  SriRLmG,  Esq.,  Barrister- 
at-Law. 
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case  tried,  and  that  in  doing  lo  he  w#8  exerdaing  a 
prerogative  of  the  Crown,  with  whioh  the  ooort  had  no 
right  to  interfere.  Now  we  have  it  from  the  Attomey- 
Greneral  that  he  never  intended  to  ezeroise  any  such 
prerogative,  and  that  he  does  not  wiah  to  interfere 
with  the  discretion  of  the  oourt  in  any  way.  But 
even  without  that  information  I  should  have  arrived 
at  the  same  oonolusion,  for  from  all  I  know  of  the 
practice  of  the  Attorney-General,  it  has  never  been 
the  practice  of  the  Attorney -General  to  ezeroiae  in 
tbat  manner  the  prerogative  of  the  Crown,  assuming 
him  to  have  it.  All  tbat  the  Attorney-General  does 
is  to  authorize  by  his  fiat  the  relators  to  proceed  with 
a  matter  involving  public  interests.  He  does  not 
clothe  them  with  the  prerogative  of  the  Grown.  The 
relators  take  the  steps  they  think  proper,  bat  they  take 
them  with  no  greater  sanction  than  if  they  were  acting 
as  plaintiffs.  I  come,  therefore,  to  the  conclusion  that 
the  Attorn  ey-(}en»ral  has  not  exerdsed  his  election, 
and  that  therefore  the  question  of  election  by  him  ii 
altogether  out  of  the  case.  That  seems  to  me  to  put 
an  end  to  the  question  without  going  into  questions 
which  may  be  of  importanoe  as  to  what  would  have 
taken  place  if  he  had  elected.  I  think  we  are  bound 
to  treat  the  case  as  if  it  were  only  an  election  by  the 
plaintiffs,  who  are  also  relators,  to  briog  this  action 
where  it  has  been  brought.  That  being  so,  I  see  no 
reason  to  differ  from  the  opinion  which  I  uoderstand 
to  be  held  by  Kekewich,  J.,  on  the  merits  of  the  case, 
and  I  think  we  ought  now  to  make  the  order  for  the 
transfer  which  he  would  have  made  if  he  had  not 
felt  himself  hampered  by  the  prerogative  of  the 
Crown. 

Vaughan  Williams,  L.  J.— I  agree.  Assuming  that 
the  Attorney -General  was  au  actor  'in  this  case,  and 
assuTniTig  that  he  has  chosen  his  court — which,  I  take 
it,  the  Attomey-Gkneral  in  a  case  in  wbiuh  the  Grown 
was  interested  would  have  a  right  to  do — ^it  seems  to 
me  plain  from  what  we  now  know  tbat  if  there  was 
any  right  in  the  Attorney-General  to  object  to  the 
tnmsfer  of  these  proceedings  he  has  waived  that  right. 

BoMXB,  L.  J. — I  agree.    I  have  nothing  to  add. 

Solidtorf ,  Orouman,  PricKardy  Crosaman,  A  Blacky 
for  Kidaon,  McKenzieSt  A  Kidson,  tiuuderland ;  Johnson, 
WeatheruU,  &  Sturt,  for  F.  M.  B<  wty,  Sunderland. 


Appeal.  "i 

(A.  L.  Smith.  M.B.,  and  Collins  [  Nov.  16. 

and  Stirling,  L.JJ.)  j 

Houghton  v.  Stttton  Heath  and  Lsa  Gbxbn 
COLUEBIBS  Co.  (a.) 

Master  and  servant — Employer's  liability — Accident — 
Compensation — ••  Earnings  " — Deduction  from  wages 
—  Workmen* s  Compensation  Act,  1897  (60  <&  61  Vict. 
€.  37),  8ched.  /.,  cL  1  (a). 

A  workman  was  employed  as  a  miner,  and,  in  the 
course  of  such  employment,  vxls  killed  by  an  accident. 
In  accordance  with  the  practice  of  the  mine,  a  sum  of 
sixpence  was  aXvoays  detiucted  from  his  weekly  wages  to 
defray  the  cost  of  the  oil  for  a  lamp  used  by  him  at  his 
work,  the  oil  being  provided  by  the  employers. 

On  an  application  for  compensation  under  the  Work' 
men's  Compensation  Act,  1897,  the  county  court  Judge 
decided  that  the  sixpence  a  week  for  oil  could  not  be 
deducted  in  ascertaining  the  weekly  ** earnings**  of  the 
deceased,  and  that  compensation  must  be  based  upon  the 
fall  amount  of  the  wages. 

(a.)  Reported  by  £.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


Hdd,  on  appeal,  that  the  principle  on  which  the  ooua% 
court  judge  bcied  his  award  was  correct. 

This  was  an  appeal  by  the  defendants  £rom  la 
appeal  of  the  judge  of  the  St.  Helens  and  Widnei 
County  Coort  in  proceedings  for  compeosation  under 
the  Workmen's  Compensation  Act,  1807. 

Toe  appticant  was  the  widow  of  a  workman  who 
met  his  death  owing  to  an  accident  arising  oat  of 
and  in  the  course  of  his  employment  by  the 
defendants  on  or  about  a  mine. 

At  the  time  of  the  accident  the  deceased's  wagei 
were  £1  10s.  lid.  a  week.  It  was  the  role  of  the 
employers  to  deduct  a  sum  of  sispence  from  ths 
workmen's  weekly  wages  in  order  to  defray  the  oost 
of  the  oil  whioh  they  supplied  to  the  men  for  ths 
lamps  with  which  they  worked.  The  workmen, 
therafore,  were  actually  paid  in  cash  £1  10s.  &d.  a 
wecik,  and  not  £1  10s.  lid. 

The  question  arose.  What  were  the  weekly  "  earn- 
ings" of  the  deceased  ? 

The  defendants  contended  that  they  were  tba  leisar 
sum. 

The  learned  coimty  court  judge  held  that  the  liz- 
pence  a  week  for  oil  could  not  be  deducted  m 
ascertaining  the  weekly  '*  earnings  *'  of  the  deceased, 
and  that  compensation  must  be  based  upon  the  sum 
of£l  10s.  Ud. 

From  this  decision  the  defendants  now  i^>pealed. 

Buegg,  Q.G,  (5.  H.  Leonard  with  him),  for  the 
appeliaaits. — The  county  court  judge  was  wrong  in 
holding  that  weekly  earnings  means  the  full  nondnsl 
amount  of  the  wages.  A  workman's  earnings  are  what 
he  actually  receives;  they  are  the  balance  of  gala 
over  expenditure  and  must  be  distinguisbed  from 
"  wages."  The  sixpence  deduction  for  the  oil  w«s  a 
necessary  condition  to  the  workman's  receiving  the 
amount  be  earned. 

Counsel  cited  Nod  v.  Bedruth  Foundry  Ci,  44 
W.  R.  407,  [1896]  1  Q.  B.  458. 

Montctgue  Lush,  for  the  respondent. — ^The  question  ii, 
what  were  the  earnings  of  the  deceased.  In  each  can 
it  is  a  question  of  fact.  B  tfnings  are  ri^ally  the  same  as 
wages  In  the  present  case  oil  was  Iwnght  by  the 
workmen  from  the  employer  as  a  matter  of  con- 
venience. It  would  have  been  just  Ihe  same  if  they 
bought  it  at  a  shop.  Baroings  are  not  to  be 
ascertained  by  deducting  from  wages  the  oost  of 
what  the  workman  has  to  spend  in  order  to  e«m  his 
wages.  Moreover  this  deduction  for  the  oil  was  aa 
illegal  deduction  within  the  Truck  Act,  1896  (59  ft  60 
Vict.  c.  44),  s.  3. 

S'Uegg,  Q.C.,  replied. 

A.  L.  Smith,  M.B.— In  this  case  I  cannot  lay  the 
decision  Of  the  county  oourt  judge  was  wrong,  though 
there  is  much  to  be  said  on  both  sides.  The  point  is 
a  small  one,  and  is  this :  The  deceased  was  a  miner, 
and  at  the  date  of  the  accident  was  reoeiving 
£1  10s.  lid.  per  week  as  wages ;  that  was  the  amomit 
to  which  he  was  entitied.  In  order  to  do  his  woric 
he  had  to  supply  himself  with  lamp  ofl.  Are  hit 
earnings  any  the  less  quoad  what  he  receives  from  hii 
employers  because  he  has  to  meet  a  certain  expeois 
in  order  to  earn  the  £1  10s.  lid.  P  I  think  that  ths 
county  court  judge  was  right  in  sayinj^  that  that 
expense  could  not  be  deducted  from  his  wages  in 
ascertaining  his  earnings.  His  wages  or  earnings  were 
not  the  less  because  of  this  deduction.  If  we  were 
to  say  that  this  sixpence  a  week  reduced  the  weekly 
earnings  by  that  amount,  I  do  not  see  where  we 
could  draw  a  line,  and  employers  might  whittie  away 
the  weekly  earnings  of  the  workmen  bjr  deduotiooi 
from  their  wanes  for  all  sorts  of  necessaries  supplied 
by  them.     I  think,  therefore,  that  we  cannot  over- 
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rale  the  deoision  of  the  ooontT  oonrt  judge,  and  that 
this  appeal  lailt  and  most  be  diamlieed. 

CoLLiN9f  L.J. — I  am  of  the  tame  opimoa.  I  have 
not  been  able  to  elicit  from  oonniel  for  the  appellants 
any  priodple  which,  while  excluding  the  cost  of  the 
workman's  tools  and  general  equipment  for  work, 
would  indude  as  a  matter  to  be  deducted  in  ascertain- 
ing earnings  the  cost  of  the  oil  for  hit  lamp.  The 
appellants  do  not  contend  that  deductions  should  be 
made  from  the  wages  for  the  expense  to  which  the 
workman  is  put  for  things  necessary  to  enable  hini  to 
do  his  work,  such  as  the  cost  of  food,  dothes,  aud 
getting  to  and  from  his  work.  On  what  prindple 
otn  we  make  a  diitinction  between  the  ou  which 
produces  the  light  by  which  the  miner  is  enabled  to 
see  the  coal  on  which  he  is  working  and  the  tool 
with  which  he  is  cutting  that  coal  P  I  fail  to  see  on 
what  priodple  the  cost  of  the  one  can  be  deducted 
but  not  the  cost  of  the  other.  The  matter  must  be 
looked  at  from  the  employers'  pdnt  of  view  aiwdl  as 
from  tbat  of  the  workman.  The  employer  pays  the 
whole  amount  in  one  way  or  another,  and  I  think 
thst  should  be  taken  into  consideration.  I  thick, 
therefore,  that  the  county  court  judge  wat  right  in 
taking  the  full  amount  of  the  WMges  as  the  basif  of 
the  award.  I  agree,  therefore,  that  this  appeal  mutt 
be  dismissed. 

SiiBLiNQ»  L.J.— I  also  agree  that  we  ought  not  to 
oveirule  the  decision  of  the  county  court  judge.  The 
question  before  us  arises  as  to  a  deduction  of  sixpence 
a  week  made  in  respect  of  oil  used  by  a  workman  to 
soable  him  to  see  to  do  his  work.  Th«'re  was  a  barg-iin 
between  the  employers  and  the  deceased  that  the 
latter  should  receive  £1  10s.  lid.  a  week  for  wsges, 
he  providing  the  necessary  oil  for  the  lamp  used  in 
his  work,  ia  the  same  way  as  a  workman  provides  the 
neoessary  tools  or  dothes.  I  do  not  fiod  any  evidence 
in  the  c«se  to  show  that  the  deceased  could  not,  if  he 
ohos^,  buy  the  oil  where  he  pleased.  If  he  had  bought 
it  e]s«*where,  and  not  from  his  employers,  it  could 
hardly  have  been  contended  that  the  cost  therfof 
oaght  to  be  deducted  from  his  wages  in  arriving  at 
his  earnings.  If,  a^  a  matter  of  convenience,  he 
bought  the  oil  of  his  employers,  I  cannot  see  any 
more  reason  why  the  cost  shomd  be  deducted. 

Appeal  dUmtMed. 

SoHdtors  for  the  appeUants,  TT.  Norton  EUen,  for 
Edwin  Peace,  Liverpool. 

Solidtors  for  the  respondent,  8mile$  S  Litchfield, 
for  /.  Maeeey,  St.  Hdens. 


From  Chan.  Div. 
(Lord  Alverstone,  M.B..  . 
Bigby  and  Collins,  L.  JJ 


.  and  > 
FJ.)    3 


July  12 ; 
Aug.  3, 1900. 


In  re  Qraingeb. 
Dawson  v.  Higgins.  (a.) 

WiU — Construction —Specific,  legacy — Charge  of  legacies 
— Undisposed  of  residue — Exoneration, 

Where  a  testator  has  bequeathed  a  specific  fund  charged 
vnth  pecuniary  legacies,  and  has  made  no  general 
residuary  bequest,  the  legatee  of  the  residue  of  the  specific 
Jund  is  not  entitled  to  have  the  undisposed  of  general 
residuary  estate  resorted  to  for  payment  of  the  said 
pecuniary  legacies.  W'*ich^  in  ths  circumstances,  must  be 
treated  as  sp  cifi^:  legacieu 

The  testator,  Montignor  John  Grainger,  by  his  will 

(a )  Beported  by  J.  L  Sti&IiING,  Bsq.,  Barrister- 
at-Law. 


dated  the  3lst  of  May,  1895,  after  giving  a  number  of 

Sneral  pecuniary  legadet,  gave  and  bequeathed  **  all 
e  redone  and  remainder  of  the  sum  of  £9,187  lent 
on  mortgage  to  Sir  John  Lawson  •  .  •  and  of  the 
sum  of  £4,000  lent  on  mortgi^  to  Mrs.  Alida  Kirk 
.  •  •  after  payment  of  my  just  debts  and  funeral 
expenses,  and  the  expense  of  proving  this  my  will," 
to  certain  canons  regular  of  the  lAteran* 

At  the  date  of  the  will  the  testator's  property  con- 
sisted onlj  of  the  two  mortgage  debts,  whidi  were 
just  sufficient  for  the  payment  of  the  debts,  legacies, 
and  funeral  expeoses.  Subsequently  the  testator 
became  possessed  of  considerable  personal  estate,  but 
as  there  was  no  gift  of  reddue  this  was  undisposed  of. 

The  Court  of  Appeal  (48  W.  B.  673,  where  the  facts 
of  the  case  are  fully  stated)  held  that  the  general 
peouniary  leg «def  were  payable  out  of  the  mortgage 
fands,  and  mat4here  was  an  intestacy  with  respect 
to  the  renduary  property  whidi  the  testator  had  at 
the  date  of  his  death. 

By  leave  of  the  court  the  appeal  was  restored  to  the 

Skper  for  further  argument  upon  the  question  whether 
e  canons  were  entitled  to  throw  upon  the  undis- 
posed of  personalty  any  part  of  the  pecuniary  legades 
satisfied  out  of  the  mortgage  debts  bequeathed  to 
the< 


Jenkins,  Q.C.,  and  W.  M,  Cann,  for  the  canons. — 
These  legacies  should  be  paid  first  out  of  undisposed 
of  personalty.  If  that  does  not  suffice,  recourse  must 
be  nad  to  the  mortgage  debts,  but  it  is  submitted  that 
exoneration  by  the  testator  of  his  general  personal 
estate  does  not  bperate  in  favour  of  persons  who  do 
not  take  under  the  will:  Eolfwd  v.  Wood,  4  Yes. 
76 ;  Rowsie  v.  Chapman,  4  Yes.  542 ;  Hewett  v.  8nare^ 
1  De  G.  &  Sm.  333;  Newbegin  v.  BeU,  23  Beav.  386, 
6  W.  B.  Dig.  3;  Choat  v.  TeaU,  1  Jac.  &  W.  102. 

Theobald,  Q.C.,  and  J.  Fischer  WiUiams.^li  a 
partioular  fund  is  diarged  with  debts  that  fund  must 
be  applied  for  payment  of  debts  before  the  residue, 
where  there  is  a  redduary  gift  *  If  the  residuary  gift 
laptei  the  residue  becomes  the  primary  fund  for 
payment  of  debts,  because  the  oneration  was  only 
for  the  purposes  bf  the  will,  and  the  purposes  having 
failed  tne  oneration  fails  also.  But  if  a  particular 
fund  is  disrged  with  debts  and  there  is  no  dispodtion 
of  residue,  the  testator  must  be  taken  to  have  declared 
his  intention  of  not  disposing*of  the  reddue,  but  as  he 
has  directed  his  debts  to  be  paid  out  of  a  partioular 
fund,  the  oneration  must  be  intended  to  benefit  his 
next-of-kin,  and  eflTect  diould  be  given  to  hit  inten- 
tion :  Kilford  v.  Blaney,  34  W.  B.  109,  31  Ch.  D.  56; 
MUnes  v.  BlaUr,  8  Yes.  295 ;  LoGre  v.  Fatrickson,  8 
W.  B.  647. 

Ingpen,  Q*C,,  for  the  plaintiff. 

Jenkins,  Q»C;  repLed. 

Cur.  adv.  tndU 

Aug.  3.— BiGBT,  L.J.,  read  the  judgment  of  the 
court  (Lord  Alvxbstone,  M.B.,  and  Bigbt  and 
COLLINB,  L.JJ.). — The  order  of  the  court  on  the 
f  jrmer  occadon  treats  the  words  **  all  the  rssidne 
and  remainder"  in  the  bequest  to  the  canons 
as  indicating  that  the  peouniary  legades  pre- 
ceding are  to  be  pdd  out  of  the  mongage  diebts 
before  the  canons  take  anvthing.  It  has  not  yet 
been  in  terms  dedded  whether  the  legades  are 
spedfic  or  demonstrative.  Binoe,  however,  the  con-> 
struction  adopted  treats  the  testator  as  directing,  in 
the  case  of  eadi  legacy,  the  payment  of  money  (the 
amount  or  value  of  the  legacy)  out  of  money  (the 
mortgage  debts),  the  legacies  should  be  deemed  to 
be  spedfic  The  result  would  be  that  they  would 
be  subject  to  abatement  or  ademption  to  the  extent, 
if   any,  that   the   amount  of   tne  mortgage  debts 
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remaining  unpaid  might  turn  oat  insufficient  to 
proTide  for  them  in  fufi,  but  would  even  in  that  case 
have  no  other  fund  to  resort  to. 

It  has  been  formally  admitted  on  the  part  of  the 
next-of-kin  that,  if  there  were  any  debto  paid  out 
of  that  portion  of  the  specifio  assets  which  would 
otherwise  have  gone  to  the  canons,  the  latter  would 
be  entitled  to  be  recouped  the  amoxmt  paid  ont  of 
the  personalty  undisposed,  and  we  have  not  to  deal 
with  that  question. 

But  it  is  contended  that  the  canons  are  entitled  to 
throw  upon  the  undisposed  of  personalty  any  part  of 
the  le^^es  satisfied  out  of  the  mortgage  debts* 
There  is  no  foundation  for  this  claim.  It  has  been 
attempted  to  support  it  by  cases  in  which  there  has 
been  a  charge  upon,  or  a  trust  to  sell  real  estate  or 
specific  personal  estate  for  payment  of  debts  or 
legacies  under  circumstances  which  make  the  charge 
or  trust  auxiliary  only  to  the  general  personal  estate 
treated  as  the  primary  fxmd.  This  can  certainly  be 
done  in  general  where  debts  are  concerned,  and  under 
very  speeial  directions  where  legacies  are  concerned. 
But  none  of  such  cases  properly  interpreted  have  any 
application  here.  Assume,  for  instance,  that  the 
money  value  of  the  legacies  amount  to  four-fifths  of 
the  mortgage  debts,  then  four-fifths  are  given  to  the 
legatees.  There  wiU  be  one-fifth,  and  no  more  in 
any  case,  to  go,  after  payment  thereout  of  debts, 
to  the  canons.  By  what  process  of  reasoning 
they  can  convert  a  legacy  of  one-fifth  only  into  a 
larger  legacy  for  any  purpose  of  recoupment  or  any 
other  purpose  it  is  impossible  to  say.  The  existence 
of  undtspc^ed  of  personal^  is  altogether  insufficient 
and  indeed  irrelevant.  It  is  ^otame  that  the  testator 
might  have  given  them  more  if  he  had  had  fewer 
legacies  to  provide  for,  but  he  has  not  done  so. 
The  application  of  the  canons  must  be  dismissed, 
and  they  mus:  pay  the  costs  of  the  application. 

Solicitors,  Collyer  A  Davi$ ;  Withalh  &  Bdton ; 
BlouTit,  Lynch,  A  JPetre^ 


Sigtl  ®ovtt  o{  Swtitt. 


Chan.  Div.       ) 


Nov.  6,  16. 


Oozens-Hardy, 

Johnson  v.  Braqge.  (a.) 

Frauds,  Statute  of — Marriage  eeUUment  —  Mistake — 
Parol  evidence — Non^execubion  of  power — Bed,ificaJti<m 
—29  Car.  2,  c.  3,  «.  4. 

In  an  action  for  the  rectification  of  a  marriage  settle- 
ment, parol  evidence  of  a  mistake  made  in  drawing  up 
t?^  settlement  was  offered. 

Held,  that  the  Statute  of  Frauds  was  no  valid  defence, 
CM  such  an  action  was  not  one  seeking  '*  to  charge  any 
person  upon  any  agreemient  made  upon  consideration  of 
marriage  **  within  section  4  of  the  statute. 

The  plaintiff  in  this  action  was  Eliza  Madeline 
Floreoce  Johnson,  widow,  and  formerly  the  wife  of 
John  Walter  Hawkesworth. 

The  defendants  were  the  trustees  of  the  plaintiff's 
marriage  settlement,  and  the  children  of  that 
maiziage  or  persons  claiming  under  them. 

In  July,  1865,  letters  passed  between  J.  W.  Hawkes- 
worth and  his  solicitor,  William  Bowdiffe,  relative  to 
the  settlement  of  the  former's  property  upon  his 
intended  wife,  the  present  plaintiff. 

(a.)  Reported  by  J.  H.  Davibs,  Esq.,  Barrister-at- 

at-lAw.  1 


The  marriage  took  place  on  the  7th  of  August,  1865, 
and  on  the  5th  of  August,  1865,  articles  of  agreemeot 
for  a  marriage  settlement  were  mada  The  property 
of  the  husband  was  therein  stated  to  oonsiBt  of  two 
sums,  not  exceeding  £4,000  and  £7,000  respeotivslv, 
to  which  he  was  entitled  under  his  srandfather's  wilL 
*  The  trusts  were  for  the  husband  for  life,  then  for 
the  wife  for  life,  and  subject  thereto  for  the  childisa 
as  therein  mentioned,  with  the  usual  powers  of 
appointment. 

Under  his  grandfather's  will  the  hnsband  was 
entitled  to  the  sum  of  £4,000  (and  other  contingent 
interests),  and  under  a  settlement  made  by  his  parents 
in  December,  1864,  he  had  power  to  appoint  ths 
income  of  certain  trust  funds  f  which  amounted  to 
about  £7,000)  to  his  wife  for  life,  and  the  prindpsl 
sum  to  his  children. 

On  the  marriage  of  a  daughter  in  1891,  the 
husband  and  wife  appointed  one-eighth  part  of  sums 
comprised  in  the  artides  to  her. 

In  January,  1898,  the  husband  and  wife  appointed 
trustees  of  the  settlement,  and  further  appoints,  after 
the  death  of  the  survivor  of  them,  in  favour  of  the 
other  seven  children  of  the  marriage. 

On  the  death  of  the  husband  in  January,  1898, 
the  question  of  the  construction  of  the  settiemeat 
arose,  and  it  was  held  by  North,  J.,  in  1899,  that  the 
articles  did  not  operate  as  an  exercise  of  the  power 
of  appointment  in  favour  of  the  plaintiff  contained 
in  the  settiement  of  December,  1864,  nor  affect  the 
funds  settied  at  that  time. 

In  the  present  action  the  plaintiff  asked  for  the 
rectiication  of  the  settiement  of  August,  1865,  and 
^o  far  as  necessary  of  the  deed  of  the  15th  of  January, 
1898,  by  the  insertion  of  words  the  effect  of  whioh 
would  be  to  give  the  plaintiff  a  life  interest  in  the 
£7,000. 

Vernon  Smith,  Q.C.,  and  Qatey,  for  the  plaintiff.— 
The  Statute  of  Frauds  did  not  apply,  as  it  was  not 
sought "  to  chaise  any  person  upon  an^  agreement 
made  upon  consideration  of  marriage,"  within  section 
4.  An  acddentel .  slip  had  been  made  and  parol 
evidence  was  admissible.  The  court  will  aaaiBt  an 
imperfect  or  defective  execution  of  a  power: 
Shannons.  Bradstreet,  1  Sch.  &  Lef.  52,  at  pp.  60,  63. 

Eve,  Q.C.,'  and  B.  J.  Parker,  for  some  of  the 
defendants,  argued  that  the  Statute  of  Frauds  was  a 
good  defence.  There  was  no  part  performance :  OUey 
V.  Fisher,  35  W.  E.  301,  34  Ch..D.  367.  Belief  cannot 
be  given  against  a  non-execution  as  distinct  from,  an 
imj^rfect  execution  of  the  power,  and  particularly 
after  the  death  of  the  donee  of  the  power. 

Counsel  referred  to  ToUet  v.  ToUet,  2  P.  Wms.  489 ; 
Farwell  on  Powers  (2nd  ed.).  pp.  333,  335,  336; 
Coffin  V.  Cooper,  13  W.  B.  571,  2  Dr.  &  8m.  365; 
Palmer  v.  Locke,  28  W.  E.  926,  15  Oh.  D.  294. 

Edward  Ford  and  Curtis  Price,  for  other  defen- 
dants. 

Gozens-Habdy,  J.,  said  that  he  was  satisfied  a 
mistake  had  been  made,  as,  on  the  evidence,  it  was 
dear  that  all  the  parties  to  the  settiement  of  1864 
intended  that  it  rtiould  operate  in  favour  of  the 
intended  wife,  and  until  recentiy  balieved  that  the 
power  of  appointment  had  been  exercised.  Parol 
evidence  had  been  held  admissible  in  an  action  to 
rectify  a  mistake  in  a  marriage  settiement  for  upwsods 
of  a  century  and  a-half,  notwithstanding  the  Statnte 
of  Frauds,  The  action  was  not  one  seelong  to  diazge 
any  person  upon  any  agreement  made  upon  oonsidera- 
tion  of  marriage  within  the  meaning  of  section  4.  As 
for  the  other  objection,  that  the  oourt  would  not 
assist  a  non-execution  of  the  power,  he  held  that  the 
deed  of  August,  1865,  being  under  seal,  was  a  valid 
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Appointment  of  the  funds  held  to  be  oomprised  therein , 
and  no  farther  deed  would  be  required* 

Therefore  he  would  make  a  declaration  rectifying 
the  settlement  of  August,  1865,  by  adding  the  words 
neoesBsry  to  execute  the  power  of  appointment  over 
the  sum  of  £7,000. 

Soliciton,  Sketaes-Cox,  Nash,  df  Co,,  for  the  plamtiff  ; 
Nyt^MweUm,  <fc  Clowes,  for  J.  K,  Nye  &  Treacher, 
Brighton;  Arkcdl,  Cockell,  &  Chadwick,  for  the 
defendants. 


Chan.  Bit.        | 
Gosens-Hardy,  J.  J 


July  6,  1900. 


Saoohardt  Oorporation  (Limited)  v,  Bsitmsyer 
&  Co.  (a.) 

FaUiit  —  Infringement  —  "  Exercise  "  —  Delivery     of 
patented  article  abroad. 

Where  defendants  entered  into  contracts  in  the  United 
Kingdom  for  the  delivery  by  them  abroad  to  an  English 
company  of  saccJiarin  made  abroad,  by  means  of  a  lyrocess 
foienkd  in  England  by  the  plaintiffs,  and  where  wtch 
saccharin  was  delivered  at  foreign  ports, 

Held,  that  the  defendants  were  not  exercising  the  in- 
vention so  as  to  cause  the  infringement  of  the  patent  by 
such  ddivtry,  and  that  the  knowledge  of  the  defendants 
as  to  the  lUtimate  destination  of  the  saccharin  wcu 
immateriah 

This  was  an  action  brought  by  the  Saccharin 
Corporation  (Limited)  against  Messrs.  B.  Beitmeyer 
&  Go.  for  the  infringement  of  a  patent  (No.  25,273  of 
1894],  and  also  of  otber  patents  for  the  manufacture 
of  a  substance  called  toluene-sulpho-chlorides. 

The  patent  was  in  the  usual  form  giving  the  sole 
authority  to  the  patentee  to  "  make,  use,  ezerdse,  and 
yeod''  the  substance  within  the  United  Kingdom. 

The  defendants  made  an  agreement  with  the 
Ghemioals  and  Drug  Co.  (Limited),  of  Manchester,  to 
deliver  at  Hamburg,  saooharin,  some  of  whidi  was 
proved  on  evidence  to  have  been  manufactured  by 
means  of  the  plaintiffs'  patent. 

The  plaintiffe  claimed  damages  for  the  infringement 
of  their  patent. 

MouUon,  Q.C.,  Cripps,  Q.C.,J,  G.  Graham,  and  CoUfaoi, 
for  plaintifEd. — ^The  question  is  whether  Beitmeyer  is 
lialle  for  the  sale;  he  has  tried  to  throw  the 
formal  infringement  on  the  Chemical  and  Drugs  Co. 
(Limited),  but  he  "exercised  "the  plaintiffs' invention : 
Grainger  v.  Qough,  44  W.  B.  561  [1896],  A.  C.  326. 

LordBobeH  Cecil,  Q.O.,  and  A.  J.  Walter,  for  the 
defendant. — ^No  infringement  of  a  British  patent  is 
possible  by  an  act  outside  the  United  Kingdom. 
Farther,  the  patent  was  not  for  the  manufacture  of 
iaooharin,  but  for  that  of  toluene-sulpho-chloride, 
which  was  only  made  use  of  in  the  manufacture  of 
saoohazin.  This  case  was  to  be  distinguished  ^m 
Elmdie  v.  Boursier.  18  W.  B.  666,  L.  B.  9  Bq.  217, 
and  Von  Heyden  v.  Neustadt,  28  W.  B.  496,  14  Ch.  D. 
230. 

MouUon,  Q,0,,  replied. 

Cozbks-Harby,  J.— The  plaintifb  rely  in  their 
psrtionlars  upon  the  defendant's  transaction  with 
reference  to  certain  parcels  of  saccharin  which  were 
ordered  by  the  defendant  as  commission  agent  or 
merchant  in  1897  from,  certain  persons  on  the  Con- 
tinentk  and  were  delivered  by  the  vendors  at  foreign 
ports  direct  to  the  order  of  the  Chemicals  and  Drugs 

(«.)  Beported  by  J.  H.  Dayies,  Esq.,  Barrister- 
at-lAW» 


Co.  (Limited),  the  purchasers.  The  orders  were 
given  by  the  Chemioidfl  and  Drugs  Co.  (Limted) 
to  the  defendant  in  England.  The  goods  were 
contracted  to  be  delivered,  and  were  in  fact 
delivered  to  the  company  at  Continental  ports. 
The  defendant  got  hin  profit  as  commission  agent 
or  merchant  in  respect  of  the  transaotions.  As 
to  these  parcels  I  think  I  must  hold,  in  the  absence 
of  any  evidence  to  the  contrary,  that  the  plaintiffs 
have  established  that  one  case  of  saccharin  was 
manufactured  according  to  the  plaintiffs'  patent.  The 
next  contention  for  the  defence  is  that  the  patent 
in  question  is  not  one  for  the  manufacture  of 
saccharin,  but  only  for  the  manufacture  of  toluene- 
sulpho-chlorides,  a  chemical  substance  used  in  the 
manufacture  of  saccharin,  and  that  therefore  there 
is  no  infringement.  It  seems  to  me  that  this  point 
has  really  been  decided  against  the  defendant  by 
Buckley,  J  ,  in  the  recent  case  of  the  Saccharin 
Corporation  {Limited)  v.  Anglo-Continental  Chemical 
Works  {Limited),  48  W.  B.  444,  17  Bep.  Pat.  Cas.  307. 

It  is  said  that  the  defendant  has  "  ezerdsed  "  the 
invention  within  the  jurisdiction.  It  is  remarkable 
that  this  word,  which  had  been  found  in  letters 
patent  at  least  since  1621,  so  far  as  I  am  aware,  has 
never  been  construed.  I  think,  however,  that  it  can 
only  mean  "  put  in  practice."  I  do  not  think  it  can 
be  taken  to  cover  a  transaction  such  as  that  with 
which  I  have  to  deaL 

The  defendant  as  a  commission  agent  contracted 
for  delivery  to  the  purchasers  at  a  Oerman  port.  He 
had  no  interest  whatever  in  the  case.  He  had  no 
right  to  control  its  destination.  I  assume  that  he 
knew  or  suspected  that  the  greater  part  of  the  stuff 
would  find  its  way  into  this  country,  but  I  cannot 
regard  that  as  materiaL  The  acts  done  by  the 
defendant  on  the  Continent  were  lawful  there,  and — 
being  done  on  the  Continent — were  not  unlawful  here. 

The  plaintiffs  have  sought  to  extend  the  principle 
laid  down  in  Elmslie  v.  Boursier  and  Von  Heyden  y. 
Neustadt,  that  the  importation  into  and  sale  ^  in 
England  of  an  artide  manufactured  abroad  according 
to  a  process  protected  by  an  English  patent  is  an 
infringement  of  the  English  patent  to  a  case  where 
the  defendant  has  neither  imported  into  nor  sold  in 
England.  I  am  not  disposed  for  the  first  timie  thus 
to  extend  the  rights  of  a  patentee,  and  I  dismiss  the 
action. 

Solicitors  for  plaintiffs,  J.H,  &  J,  T.  Johnson. 

Solicitors  for  defendants,  Deacon,  Gibson,  & 
Metcalf 


In  re  Kerly  and  Others  (Solicitors),  (a.) 

Frctctice — Solicitor's  undertaking  to  enter  appearance  in 

lieu  of  service  of  writ — Belay  exceeding  twelve  TnontJu 

— Authority  of  client  to  solicitor — Writ  of  attachment 

—B.  8.  C.  ard,  8,  r.  1 ;  ord.  9,  r.  1 ;  ord.  12,  r.  18. 

A  written  undertaking    by  a   solicitor  to  enter  am 

appearance  in  due  course  for  a  client  on  whose  behalf  he 

accepts  service  of  a  writ  and  who  authorizes  him  to  give 

the  undertaking  is  a  conira^st  of  the  client  made  by  his 

agent  to  which  the  ordinary   limitation  of  time  {six 

years)  in  the  Statute  of  Limitations  applies*      It  is 

therefore   binding  upon    the    solicitor    where    a    delay 

exceeding  twelve  months  has  been  caused  by  unsuccessful 

negotiations,  and  there  is  nothing  in  the  Bides  of  the 

(a.)  Beported  by  Warwick  H.  Draper,  Esq., 
Barrister-at-lAw 
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High  Cotjbt. 


IV  HE  KeKLY  AJSm  0THBB8  (SOLIOITOSS). 


High  Ootjbx. 


Supreme  Court  erUiUing  the  solicitor  io  say  that  after 
twelve  months  the  writ  is  no  longer  efficacious, 

Thifl  was  in  form  a  motion  that  a  writ  of  attach- 
ment might  be  issued  against  a  firm  of  lolioitors*  but 
although  it  was  put  in  that  form  to  be  ar^^ed,  there 
was  no  sort  of  imputation  against  the  solicitors. 

An  action  was  commenced  on  the  23rd  of  February, 
1899,  by  the  present  applicant,  Mrs.  Anderson,  as 
executrix  of  William  Alfred  Anderson,  against  Tarbutt 
and  Quentin,  asking  for  an  account  of  profits  made  on 
a  certain  sale,  and  for  an  order  for  payment  and  so  on 
with  altematiye  relief.  That  writ  contained  in  the 
margin  this  note:  "We  accept  service  for  the 
defendants  Tarbutt  and  Quentin,  and  will  enter  an 
appearance  in  due  course.  (Signed)  Kerly,  Son,  & 
Verden,  the  24th  of  February,  1899." 

Various  negotiations  for  settlement  took  place,  and 
finaUy  in  March,  1899,  there  was  a  consent  given  to 
extend  the  time  for  enteriog  appearance  to  the  30th  of 
April,  1899. 

From  that  time  until  Octobi'r,  1900,  nothing  was 
done,  the  delay  being  explained  by  an  affidavit 
stating  that  the  persons  interested  or  able  to 
advise  the  plaintiff  were  in  Johanoesbnrg,  with 
which  place  oommunioation  had  been  difficult. 

In  October,  1900,  the  negotiations  were  put  an  en4 
to  by  the  refusal  of  the  plaintiff  to  accept  an  offer 
which  had  been  made  by  the  defendants  on  the  24th 
of  February,  1899. 

The  plaintiff's  advisers  then  called  upon  Messrs. 
Kerly,  Son,  &  Yerden  to  enter  an  appearance  for 
the  defendants  pursuant  to  their  undertaking. 
Correspondence  ensued,  the  result  of  which  was  that 
the  respondents  contended  that,  owing  to  the  time 
that  had  elapsed,  the  action  had  expired,  and  their 
undertaking  had  ceased  to  be  binding  upon  them. 

The  respondents  haviog  refused  to  perform  their 
imdertaking,  this  motion  was  launched  with  the 
object  of  compelling  them  to  do  so. 

In  answer  to  the  motion,  they  said  th%t  they 
had  apphed  to  their  clients  for  instructions  as  to 
entering  an  appearance  for  them,  and  the  clients 
had  informed  them  tiiat,  in  view  of  the  lonft 
delay  on  the  part  of  the  plaintiff,  they  regarded 
the  action  as  at  an  end,  and  directed  the  re- 
spondents not  to  enter  an  appearance.  They  also 
stated  tbat  since  the  service  of  the  notice  of  motion 
the  defendants  had,  at  their  request,  instructed 
them  to  do  what  the  court  tbough  fit  under  the 
drcnmstances  to  direct.  It  appearod  that  the  real 
object  of  the  refusal  of  the  defendants  to  allow 
apx>earaDce  to  be  entered  was  to  oblige  the  plaintiff 
to  commence  another  action,  to  which  they  would  be 
able  to  plcfad  the  Statute  of  Licnitations,  as  the 
original  course  of  action  arose  in  1893  or  early  in 
1894. 

The  real  question  was,  what  period  of  time  was 
sufficient  to  put  an  end  to  the  soUoitors*  undertaking; 
it  depended,  to  some  extent,  upon  ord.  8,  r.  1  (set  out  in 
judgment  below),  and  upon  ord.  9,  r.  1,  providing 
that  no  service  of  writ  shall  be  required  when  the 
defendant,  by  his  solicitor,  undertakes  in  writing  to 
accept  service,  and  enters  an  appearance  in  writing. 

Upjohn^  Q,C.,  and  Gore'Broume,  for  the  applicant. 

Jenkins,  Q,C,,  and  D.  3f.  Kerly,  for  the  respondents. 
^-The  plaintiff,  after  allowing  so  much  time  to  go  by, 
must  put  them  into  a  position  to  perform  the  under- 
ttking.  The  limit  for  the  service  of  a  writ  being  one 
year  from  the  date  of  the  writ,  that  limit  must  be 
taken  to  apply  to  the  performance  of  a  solicitor's 
imdertaking  which  is  in  lieu  of  personal  service. 

Fabwell,  J.,  after  stating  the  facts,  said  that  he 
did  not  propose  to  deal  with  the  queslion  on  the  point 


of  the  delay  dealt  with  Hy  the  affidavit  refened  to. 
He  continuea  as  foU'»ws :  I  am  taking  it  s&mply  thst 
there  has  been  a  delay  of  eighteen  months  or  thsn- 
abouts.     I  should   mention  thi«,  that  if   tbe  wnt 
lapses  now,  in  all  probability  a  new  writ  would  be 
met  by  a  plea  of  the  Statute  of  limitaliflsis,  whiob 
does  not  apply,  so  far  as  I  can  lee,  and  appusmtly 
would  not  apply  to  the  cause  of  the  action  under  tks 
present  writ.  I  mention  that  to  show  that  there  is  sub- 
stance in  tbe  ap^cation,  so  far  as  the  clients  are  oon- 
cemed.  I  mention,  also,  that  in  this  case  the  clients  have 
very  properly  stated  that  so  far  as  they  are  ooncerned 
they  submit  to  do  what  the  court  thinks  right ;  bat 
I  am  detennining  the  matter  on  the  f  ootmg  of  tiie 
strict  rights  of  we  parties  irrespective  of  aoT  socb 
submission.     Mr.  Jenkins'  first  point  is  that  then  ii 
no  writ  at  all  now  to  be  i^peared  to.    For  that  h« 
reUes  on  ord.  8,  r.  1,  whiob   says,  ''No   original 
writ  of  summons  shall  be  in  force  for  more  thsa 
twelve  months  from  the  day  of  the  date  tbereof, 
iucln<^ing  the  day  of  such  date ;  but  if  any  defendant 
therein  named  shall  not  have  been  served   thcfs- 
witb,  the  plaintiff  may,  before  the  expiration  of  tbs 
twelve  months,  apply  to  the  court  or  a  judge  for  leavt 
to  r«new  tiie  writ ;  and  th«  court  or  judge,  if  aatist^d 
that  reasonable  efforts    have   been  made    to   ssrrs 
such  d«flendaQt,  or  for  other  good  reasons  may  order 
tbat  the  origiuaJ  or  concurrent  writ  of  snmmons  be 
renewed  for  six  months,"  and  so  on.    In  my  opiaioa 
that  means  that  the  original  writ  of  summons  sbsU 
be  in  force  for  tbe  purpose  of  service  for  twelve  montiii 
and  no  more,  not  that  tbe  writ  los^s  all  its  efficicy 
altogether  for  every  purpose;   so  that,  to  put  the 
case  which  I  suggested  to  Mr.  Jenkins,  if  tne  writ 
be  issued  and  appearance  be  entered  and  the  partiei 
arrange  or  without  arrangement  allow  the  matter  to 
drop  tor,  say,  eighteen  months,  in  my  opinion  tbe 
wric  still  remains,  and  would  be  efficaotons,  and  tbe 
statement  of  claim  may  go  on,  subj^'Ct,  of  oonrse,  to 
the  provitions  of  the  mie  which  was  referred  to,  si 
to  givinff  a  month's  notice  before  further  steps  sis 
taken  after  allowing  matters  to  remain  for  twelve 
months  without  any  step.    So  far,  therefore*  ae  tbe 
first  point  is  concerned,  in  my  opinion  it  is  not  a  sooikd 
point. 

Then  the  real  question  that  I  have  to  considsr  ii, 
What  is  tbe  effect  of  the  imdertaking  to  enter  sn 
appearance  f  Ord.  9,  r.  1,  proyides  that  no  service  of 
a  writ  sbaJl  be  required  wh^-n  the  defendant  by  bis 
soli*  icor  undertakes  m  writing  to  acceot  service  and 
enter  an  appearance.  The  meaniog  of  that  nde  ii 
that  many  persons  do  not  like  beiog  personally  served, 
and  it  was  ioteDded  to  provide  that  their  eoUoitan 
may  ( being  duly  authorised)  undertake  to  accept  servioe 
for  tbem— that  is  to  say,  as  their  ag^nta,  and  enter 
into  a  cootract  to  appear.  It  has  this  differenos  sod 
so  far  as  I  can  see  this  difference  only— from  an  ordinscy 
contract— namely,  that  the  agent,  under  tbe  pro- 
visioos  of  ord.  18,  r.  12,  can  be  imprisoned  if  tiie 
court  thinks  fit  for  not  performing  his  portion  of  tbat 
contract.  The  contract  is  the  contract  of  the  deisndaoft; 
the  solicitor  is  the  agent  duly  authorised  to  naks  tbe 
contract.  That  being  so,  if  I  am  right  in  tbat,  it 
appears  to  me  that  the  contract  remains  a  binding 
contract,  and  the  only  limitation  I  can  see  is  thel 
suggested  by  the  plaintiff's  couosel^vis.,  six  yeaie. 
Mr.  Kerly  suggested  that  there  was  some  sort  of 
analogy  to  be  derived  from  the  renewal  ol  the  wnt 
vrithin  twelve  months,  and  that  ought  to  be  the  tame- 
one  year  and  not  six  years.  I  cannot  see  any  fesaos 
for  applying  such  a  rule  as  that  to  what  is,  in  ay 
judgment,  a  mere  contract.  Tiie  defendants  oon- 
traot  to  ^enter  the  -appearance,  and  I  see  no  zassoii 
why  they  should  not  do  it  It  is  su^^gested  that  tbe 
<ilients  might  have  said  to  their  solicitors,  "  We  no 
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loDgtr  ohoose  to  employ  you ;  you  mii«t  not  enter  an 
•ppe«x«noe  for  nt."  The  answer  to  th»t,  in  my  opioion, 
ii  this :  the  defendeots  did  at  the  date  authorise  them 
to  act  as  their  soliottors,  and  as  their  solicitors 
to  nndercakv  to  enter  an  appearance.  It  it  their 
oontr«ot  to  enter  an  appearance,  and  they  cannot 
ftabject  their  agent,  whom  thoy  have  authorized  to 
enter  an  appewance,  to  imprisonment  becau«e  they 
now  say,  *'  True,  we  gave  you  that  autbority  to  enter 
ioto  a  contract,  but  we  now  refute  to  allow  yon  to 
carry  it  out  as  f  at  as  you  are  oonoemed,  although 
you  will  be  imprisoned  if  you  do  not"  If  the 
defeodants  in  this  case  had  ta^en  the  oourse  wbioh  I 
am  glad  to  £nd  they  did  not,  of  refusing  to  allow  the 
soliottors  to  enter  the  appearance,  it  would  be 
intilbotual,  because,  in  my  judgment,  the  solicitors 
would  t>e  bound  to  enter  an  appearance,  and  the 
elitn's  would  be  bound  by  the  authority  tbeyhad 
already  given  and  the  contract  they  had  already 
entered  into  to  appear,  which  was  a  good  acceptance. 
Toe  real  answer  to  the  delay  is  that  esch  party 
is  equally  in  a  position  to  put  an  end  to  it.  If  after 
the  30th  of  April  the  defendants  had  chosen  to  write 
to  th«  other  siae  saying  that  this  mu«t  either  come  to 
an  end  or  the  plainuff  mu«t  come  to  some  eptsoial 
teems,  they  would  be  ia  a  po»iti'«i  then  to  enter  their 
appearaoca  and  to  apply  to  dismits  the  action  for 
want  of  proeeoution,  or  take  any  of  the  other  steps  in 
the  process  of  the  court.  I  see  no  reason  for  sayiog 
ihere  is  any  equity  one  way  or  the  oiher.  It  seems 
to  me  to  be  a  mere  question  of  the  eonstroction  of  the 
roles  of  the  court,  whioh  I  have  already  dealt  with, 
aod  the  perforoiance  of  the  contract  to  enter  an 
appearance,  to  whioh  the  ordinwy  Statu'e  of  lioiita- 
tions  applies. 

SoUcator^,   Loughborough,   Oedge,    NisM^  A  Drew; 
Ktrly,  Son,  db  Verden. 


2^W:]  Nov.  15.  16.  20. 

OOOK  V.  CONSXBVATOBS  OF  MiTCHAIC  COHMON.     (a.) 

Common  —  Schema  fur  regulation. under  Metropolitan 
Commons  Act,  1866  (29  dk  30  Vict,  c,  122),  and 
Metropolitan  Commons  Amendment  Ad,  1869  (32  A  33 
Fict.  c  107)  —  Metropolitan  Commone  {MitcTtam) 
Supplemental  Act,  1891  (54  df  6d  Vict.  c.  xxvi.)-- 
Land  delineated  in  the  plan. 

An  Adt  of  Parliament  confirming  a  scheme  under  tlie 
Metropolitan  Ctimmons  Act,  1866,  and  the  Metropolitan 
Commons  Amendment  Act,  1869,  provided^  by  section  17, 
thai  the  conservators  should  maintain  the  commons  as 
delineated  on  a  plan  free  of  all  etwroachment.  Section 
37  was  a  saving  clause  as  regards  estates,  interests,  or 
rights  of  a  profitable  or  beneficial  nature  in,  over,  or 
affecting  the  commons  as  could  or  might  have  been  enjoyed 
if  the  tcheme  had  not  been  confirmed  by  Act  of  Parlia' 
ment. 

Held,  that,  where  land  was  delineated  on  tlie  plan,  it 
could  not  be  denied  that  it  loas  subject  to  the  provisirme 
of  the  scheme  of  the  Act;  and  that  it  was  then  too  lUefor 
any  person  1o  set  up  for  the  first  time  a  claim  '/  owner- 
ship in  fee  to  stuh  la'»d  or  any  part  thereof. 

AoiioD. 

The  plaintiff  claimed  to  be  the  owner  in  fee  of  a 
piece  of  land  on  Mitcham  Commoo. 

The  defendnnts.  the  oonserrators,  were  constituted 
by  a  scheme  framed  under  the  Metropolitan  Commons 
Acts,  1866  and  1369,  whioh  scheme  was  dated  the 
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3lBt  of  December,  1890,  and  was  oonilrmed  by  the 
Metropolitan  Commons  (Mitoham)  Supplemental  Act» 
1891. 

The  scheme  embodied  a  plan  showing  by  the  oolonr 
greeu  the  lands  made  subject  to  the  scheme,  and  the 
piece  of  land  in  question  was  shown  in  this  plan,  and 
thereon  coloured  green. 

The  plaintiff  daimed  imder  a  copyhold  grant,  dated 
1855,  by  the  lord  of  the  manor  of  Biggin  and  Tam- 
Wurth,  and  a  deed  of  enfranchisement  by  the  same 
lord  enlargioff  the  ooi>yhold  into  a  freehold. 

There  had  been  yarions  dealings  with  the  piece  of 
laod  in  question  since  1855,  and  it  was  conveved  to 
the  plaiotiff  in  fee  simple  by  a  deed  dated  the  4  th  of 
November,  1899. 

The  plaintiff  alleged  that  the  scheme  of  the  31st  of 
Deoember,  1890,  purported  to  have  included  his 
property  as  portion  of  the  common  subject  thereto, 
and  contended  that  such  inclusion  was  altogether 
wrongful  as  having  been  uUra  vires. 

The  plaintiff  claimed  (1)  a  declaration  that  the 
piece  of  gpround  in  q^nestioo,  although  ostensibly 
comprised  in  and  subject  to  the  regulation  scheme, 
wai  not  in  fact  comprised  in  or  subject  to  that 
scheme ;  ^2}  an  injimctiDn  restraining  the  defendants 
from  continuing  certain  notice  boams  upon  the  soil 
of  the  plaintiff's  land. 

Upjohn,  Q.C,  and  A.  Brown,  for  the  plaintiff. 

Butcher,  Q,  C. ,  and  Austen  Cartmell,  for  the  defendants, 

Fabwbll,  J.,  in  giving  judgment,  said  that  the 
action  was  by  a  plaintiff  who  had  purchased  at 
Mitoham,  in  November,  1899,  a  piece  of  land  which 
bad,  siuce  the  3l8t  of  December.  1890,  been  subject 
to  the  provisionB  of  a  scheme  under  the  Metropoktan 
Commoos  Acts.  His  lordship  then  referred  to  tbe 
r«*]ief  which  was  asked  by  the  plaintiff  aod  to  the 
d«'fences  raised  by  the  conservators.  He  would 
assume  that  ttxe  plaintiff  had  proved  his  title  to  the 
f  "e,  starting  with  a  grant  from  the  lord  of  the  manor 
in  1855,  and  on  that  assumption  he  had  to  determine 
the  rights  of  the  parties  having  regard  to  the  pro- 
visions of  the  scheme  and  the  Acts  under  which  it 
was  made.  The  Metropolitan  Commons  Aot,  1866, 
defined  a  "common*'  as  meaning  "land  subject  at 
the  passing  of  this  Act  to  any  right  of  common." 
The  object  of  the  Act  was  to  preserve  open  spaces  for 
the  public  at  large.  Section  6  nrovided  that  a  scheme 
for  the  establishment  of  local  management  with  a 
view  to  the  expenditure  of  money  on  the  drainage, 
levelling,  and  improvement  of  a  metropolitan  common 
and  to  the  makmg  of  bye-laws  and  regulations  for 
the  prevention  of  nuisances  and  the  preservation  of 
order  thereon,  might  be  made  under  the  Aot  on  a 
memorial  in  that  behalf  presented  to  the  commis- 
sioners by  tbe  lord  of  tbe  manor  or  by  any  commoners 
or  by  the  local  authority.  Section  7  provided  for  an 
inquiry  into  the  memorial ;  section  8  for  the  j^repara- 
tion  of  a  draft  scheme ;  section  9  for  its  printing  and 
publication ;  section  10  for  the  reception  of  objections 
and  suggestions  respecting  the  scheme;  section  II 
for  iDquiry  into  the  scheme  by  public  sittings ;  and 
section  12  for  the  report  of  an  assistant  commis- 
sioner. All  these  seotiors  provided  for  oomplete 
publicity  in  tbe  settlemeot  of  the  scheme;  and  by 
section  13,  after  a  period  of  two  months  from  the 
first  publication  of  the  draft  scheme,  on  the  reoeipt 
of  the  assistant  commissioner's  report,  the  oom- 
missioners  were  to  proceed  to  oonsider  objections  or 
suggestions  and  thereupon  they  were  to  finally  settle 
and  approve  of  the  scheme.  Section  14  further  pro- 
vided that  the  scheme  was  to  state  what  rights  were 
affected  thereby  and  whether  the  scheme  was  con- 
sented to  by  persons  whose  rights  were  affected.  Tliat 
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pfovinon   wm   oomprehenaive   and   referred  to  all 
cIdbim  of  rights,  incmding  a  daiin  to  the  fee  simple 
of  land  comprised  in  the  scheme.    Down  to  this  point 
in   the   Act,  therefore,    every   step   was  taken  for 
eDsnriog  the  fullest  publicity.     It  was  essential  for 
the  success  of  the  scheme  that  the  limits  of   the 
common  affected  should  be  settled.    Section  15  pro- 
Tided  that  no  estate,  interest,  or  right  of  a  profitable 
or  beneficial  nature  in,  over,  or  arocting  a  common 
should,  except  with  the  consent  of  the  person  entitled 
thereto,  be  taken  away  or  injuriously  a^BPeoted  by  any 
scheme  without  compensation  to  be  ascertained  and 
provided  as  therein  mentioned.    Section  16  provided 
for  an  appeal  against  the  determination  of  tlie  com- 
missioners by  any  person  claiming  an  estate,  right, 
or  interest   in   me   common    who    was  dissatisfied 
therewith,    and   gave   him   the   right  to  bring  an 
action   at   law.      The    scheme     wafe    next    to    be 
printed,     certified,     and     published,     and     annual 
reports    relating    to    such    schemes    were    to    be 
laid  before  Paniament.     Down  to  that  point  the 
scheme  bad  no   operation,   but  by  section   22   the 
scheme  was  to  have  full  operation  when  and  ai  con- 
firmed by  Act  of  Parliament,  with  such  modifications, 
if  any,  as  to  Parliament  seemed  fit.      The  scheme 
in  question  had  been  duly  confirmed  by  Parliament. 
It  was  practically  in  a  common  form  and  had  the 
force  of   an  Act  of   Parliament.      The  Metropoli- 
tan Commons  (filitcham)   Supplemental  Act,    1891, 
Schedule,    provided  (clause  1)  that   "the  pieces  of 
land  witii  the  ponds  and  roads  thereon  commonly 
called  or  known  by  the  names  of  Mitcham  Oommon 
.    .    .    situate  in  the  parishes  of  Mitcham    .    .     . 
as  the  same  are  delineated  in  a  plan  deposited  with 
the  Board  of  Agriculture  and  thereon  coloured  green 
shall  henceforth  for  all  the  purposes  of  this  scheme  be 
regulated  and  managed  by  a  body  of  conservators." 
That  clause  contained  a  dear  statement  of  the  land 
to  be  affected,  and  wai  a  most  material  provision. 
Then  dause  17  provided  that  the  conservators  (sub- 
ject to  dause  39}  diould  maintain  the  commons  as 
delineated  in  the  plan  free  of  all  encroachment,  and 
should  not  permit  any  trespass  on  or  partial  or  other 
endosure  of  any  part  thereof.    That  was  a  positive 
enactment  directmg  the   conservators  to  do   what 
his   lordship   was    now    asked    to    restrain    them 
from   doing.      Clause    37    was    a    saving    dause, 
upon  which   connsd   for  the   plaintiff  h«a  rdied. 
It  ran  as  follows:   "Saving  always  to  all  persons 
and  bodies  politic  and  corporate,  and  their  respec- 
tive heirs,  successors  ...  all  such  estates,  interests, 
or   rights    of    a    profitable    or    beneficial    nature 
in,  over,  or  affecting  the  commons  or  any  part  thereof 
as  they  or  any  of  them  had  before  the  confirmation  of 
this  sdieme  by  Act  of  Parliament,  or  could  or  might 
have  enjoyed  if  thii  scheme  had  not  been  confirmed  by 
Act  of  Parliament."    In  his  lordship's  opinion,  that 
dause  was  not  intended  to  refer  to  a  right  to  deny 
that  any  particular  piece  of  land  was  within  the 
scheme,  but  rather  to  rights  of  a  profitable  or  bene- 
ficial nature  over  the  commoD.     That  construction 
was  confirmed  by  clauses  38  and  39,  which  dealt 
expressly  with  the  daims  of  persons  who  alleged  that 
certain  pieces  of  land  were  freehold.    It  was  open  to 
the  commissioners  to  consider  such  claims,  and  they 
were  bound  to.  state  under  section  14  of  the  Act  of  1866 
what  claims  were  thus,  made,  and  they  had  so  stated. 
As  regards  those  persons,  it  was  open  to  them  under 
section  16  to  bring  actions,  or  to  settle  with  the  com- 
missionars  on  terms,  or  to  leave  it  to  Parliament  to 
deal  with  in  the  scheme.    It  could  not  be  said  that 
persons  who  chose  to  stand  by  and  do  nothing  were 
to  be  in  a  better  position  than  those  who  assertMl  their 
rights.    To  such  persons  the  maxim  Vigilanttbu$  non 
dShnnierdibu^  jv/ra  9ubveniunt  applied.    Parliament  did 


not  intend  that  if  persons  did  not  come  in  and  object 
to  the  scheme  at  the  time  they  should  be  allowed  to 
do  so  after  a  lapse  of  nine  years.  He  considered  that 
the  case  of  the  C(maerv<aoTS  of  ChUUhwrst  Common  v. 
Ne'ffton  (1887).  which  was  an  unreported  case,  decided 
by  Ohitty,  J.,  applied  to  the  present  case.  The 
plaintiffs'  case  therefore  failed. 

Solidton  for  the  plaintiff,  Ward,  Perka,  A  McKay 
for  Streeter  &  Howe,  Croydon. 

Solidton  for  the  defendants,  Edridge  A  Newnham^ 


Nov.  5,  6, 14. 


Chan.  Div.  I 
Joyce,  J.    9 

In  re  Kaxk  ahd  O'Morb's  Contract,  (o.) 
Vendor  and  pureTiaBer  —  Contrad—Misdescrijdhn  in 
particulars — Auctioneer*$    statement — Gompenaation — 
Specific  performance, 

A  material  mUdescription  in  the  particulars  of  a 
property  sold  by  auction  may  he  correct«d  by  the  attc- 
tioneer*s  verbal  statement  at  the  sale,  and  if  thie  is  done 
the  purchaser  will  not  be  entitled  to  specific  performana 
with  compensation,  even  if  he  did  noi  hear  the  auctioneer's 
statement ;  in  such  a  case  the  vendor  is  entitled  to  annul 
the  sale,  notwithstanding  the  existence  of  a  condition  that 
a  misstatement  in  the  particulars  shotdd  not  anmU  Vie 
sale,  but  form  the  subject  of  oompenscUion. 
Manser  v.  Back,  6  Hare  443,  applied, 
Sammons  under  the  Vendor  and  Purchaser  Act, 
1874  (37  &  38  Vict.  c.  78). 

The  property  in  question  formed  Lot  5  of  a  quantity 
of  landed  property  sold  by  auction  at  Birmingham  on 
the  23rd  of  March,  1900. 

In  the  particulars  of  sale  Lot  4  was  described  as 
consisting  of  *^  four  capital  private  houses,  eadi  with 
hall  entrance,  garden,  and  outbuilding  in  the  rear,'* 
and  Lot  5  as  "  four  similar  houses  adjoining  the  lait 
lot"  .  ^  ^ 

The  plaintiff  purchased  Lot  5  at  the  auction  without 
having  previouuy  made  an  examination  of  the  hionaes 
comprised  in  it,  in  rdiance  on  the  statement  ia  the 
particulars  that  they  were  similar  to  the  houaea  in 
tot  4,  which  he  had  seen. 

Having  subsequently  discovered  that  Lot  5  dixfered 
from  Lot  4  in  that  the  houses  comprised  in  thefoniier 
had  no  entrance  halls,  and  had  privies  instead  of  water- 
dosets,  he  daimed  that  he  was  entitled  to  £77 
pensation  from  the  vendor. 

The  conditions  of  sale  provided  that  any  error, 
statement,  or  omission  in  the  particulars  should,  not 
annul  the  jmle,  but  if  pointed  out  before  completion 
should  form  the  subject  of  compensation. 

The  defendant  (the  vendor)  in  his  defence  alleged 
that  the  mistake  had  been  verbally  corrected  by  the 
auctioneer  at  the  sale,  and  that  the  latter  had  at  that 
time  stated  that  the  difference  in  the  rentals  of  Lots 
4  and  5  was  due  to  the  absence  of  entrance  halls  and 
water-closets  in  the  houses  contained  in  the  latter. 

The  plaintiff  ^en  took  out  the  present  sammoBS 
asking  for  a  declaration  that  he  was  entitled  to  the 
oampensation  daimed. 

At  the  hearing  of  the  summons  in  duunbera  befoie 
Stirling,  J.,  it  appeared  that  there  was  a  serioiu  con- 
flict of  evidence  on  the  question  whether  ihB  alleged 
correction  had  been  made  or  not,  and  the  sammons 
was  therefore  adjourned  into  court  in  order  that  the 
witnesses  might  be  orally  examined* 
The  case  now  came  on  for  trial. 


(a.)  Eeported  by  J. 


F.  ISELZN,  Esq.,  Barrister-ak^ 
Law. 
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The  plaintiff  and  othen  present  at  the  sale  stated 
that  they  had  heard  no  sudi  oorzeotion  made  by  the 
auctioneer  as  had  been  alleged,  while  the  aaotioneer 
and  seyeral  other  witnesses  testified  to  the  making  of 
the  coziection. 

i7b%,  for  the  plaintiff.— Under  the  conditions  the 
plamtiff  is  not  entitled  to  repudiate  his  contraet;  he 
could  only  ask  for  compensation ;  and  this  is  dearly  a 
case  in  which  compensation  should  be  allowed.    At 
law  the  Terbal  evidence  of   the  auctioneer  is   not 
admissible  to  vary  the  terms  of  the  written  contract 
wntained  in   the   particulars  {Gunnis  v.  Erharty    1 
H.  Bl.  289,  approved  in  Ogilvie  v«  Foljamhe,  3  Mer. 
63;  Daft  on  Vendors  and  Purchasers,  124),  and  in 
equity  it  would  be  admissible  only  to  show  that  the 
purchaser  did  not  come  with  dean  hands.    The  court 
will  enforce  specific  performance,  witii  compensation, 
in  a  case  of  mistake  unless  the  purchaser  himself 
ooutributed  to  the  mistake.    In  any  case  the  evidence 
is  not  admissible  against  a  purchaser  who  did  not  hear 
the  auctioneer's  statement,  and  thus  the  case  differs 
from  In  re  Edtoarde  to  Daniel  Sykea  &  Son,  62  L.  T. 
Eep.  445,  38  W.  E.  Diff.  206.      Manser  v.  Back,  6 
Hare  443,  is  distinguishable  because  it  was  decided  on 
other  grounds  than  that  of  miitake.     Lett  v.  BandalL 
49L.  T.  Bep.  71,  31  W.  E.  Dig.  209,  is  in  point, 
because  in  that  case  the  condition  as  to  compensation 
was  t^e  same  as  in  this. 

E.  P.  Hewitt,  for  the  defendant.— Gunnis  v.  Erhart 
WM  an  action  on  the  case  at  law ;  evidence  of  the 
^tore  of  that  in  the  present  case  was  admitted  in 
winck  V.   Winchesters  1  V,  &  B.  375.    There  is  no 
misdeicription  in  the  particulars,  because  the  houses 
were  in  reality  similar  to  those  in  Lot  4.    Bven  if 
thffls  was  any  error  it  applies  only  to  the  entmnce 
am,  because  the  difference  between  water-dosets 
andpriyies  is  immaterial.    Since  there  is  a  conflict  of 
endence,  the  plaintiff  could  not  compel  specific  per- 
formance with  compensation :  Toumshend  v.  Stangroom, 
?<jo  /;??i?'  Sogden  on  Vendors  and  Purchasers,  161, 
iw  (14th  ed.).      In  the  present  case  there  can  be 
no  doubt  that  the  statement  alleged  was  made,  and 
tte  purchaser  heard  it.    In  Manser  v.  Back  the  par- 
ten^  were  altered,  and  the  punohaser  never  heard 
u  the  alterations.    Endence  of  the  alterations  was 
admitted,  and  the  court  refused  to  decxee  spedfic 
psrformance  of   the   contract  as    described   in  the 
mialtered  particulars  against  the  vendor.     Lett  v. 
mndaU  is  distinguishaole,  because  it  rdated  to  mis- 
desoiption  as  to  the  term  of  a  lease.    This  summons 
ought  to  be  dismissed* 


ordered  to  allow  a  compensation  out  of  the  purdiase- 
money  for  the  difference  between  Lots  4  and  5.    The 
case  of  Manser  v.  Back  was  cited  to  me,  and  I  reserved 
judgment  in  order  to  consider  it,  because  I  thought 
it  might  not  have  been  followed,  or  not  be  law.    Now 
I  think  that  Manser  v.  Back  is  a  distinct  authority  for 
the  vendor  to  be  let  off  his  contract  in  such  a  case  as 
the  present;  and  I  find  that  the  case  was  dted  with 
approval  by  James,  L.J.,  in  Tamplin  v.  James^  29 
W.  E.  311,  15  Gh.  D.  217,  and  it  is  dted  by  all  the 
text-books  as  good  law,  and,  if  I  may  say  so,  I 
entirdy  agree  with  them.    The  condusion  to  which  I 
am  compeUed  to  come  is  that  the  vendor  cannot  be 
ordered  to  complete  his  contract  with  compensation. 
Lett  V.  Bandau,  which  was  dted  to  me,  does  not 
affect  this  case,  for  all  that  the  court  there  hdd 
was  that  the  mere  fact  that  the  purchaser  knew 
of   the   misdescription   did  not   prevent   him  from 
enforcing  the  contract.     The  case  is  the  same  as 
regards  In  re  Edwards,  Daniel  Bykes  &  Son  (Limited), 
which  was  referred  to,  for  in  that  case  there  was  no 
evidence  that  the  purchaser  did  not  hear  the  verbal 
statement  of  the  auctioneer,  and  Chitty,  J.,  hdd  that 
he  must  be  taken  to  have  heard  it.    I  hold,  therefore, 
tbat  the  vendor  cannot  be  compelled  to  allow  com- 
pensation; there  must  be  rescission  of  the  contract 
and  return  of  the  deposit,  and  I  give  the  purchaser 
the  costs  of  investigating  the  title  down  to  the  time 
when  the  auctioneer's  statement  was  procured. 

Solidtors,  Sharps,  Parker,  Pritchards,  &  Barham,  for 
Lowe  &  Jolly,  Birmingham;  Preston,  Stow,  &  Preston, 
for  Jacob  Rowlands  dk  Son,  Birmingham. 


Dec  3. 


</(%  replied. 

Cur.  adv,  vult. 

Nov  14.— JoYOB,  J.,  after  stating  the  facts,  con- 
tinued as  follows:  It  is  dear  that  Lots  4  and  6, 
whether  similar  or  not,  were  not  alike  in  all  respects, 
tot  the  houses  in  Lot  5  had  not  entrance  halls  or 
water-dosets,  while  those  in  Lot  4  had  both.  That 
•ems  to  me  to  be  a  material  tMerence  affecting  the 
▼due  of  tbe  nroperfcy  ;  if  it  had  not  been  so,  I  do  not 
see  why  the  defendant's  solicitor  and  auctioneer  w6re 
•0  particular  in  asserting  that  the  difference  was 
nentioned  at  the  sale.  There,  was  therefore,  by 
inadvertence  or  otherwise,  a  material  misdescription 
m  the  contract  Now,  I  find  as  a  fact  that 
Hw  auotionew  •toade  a  distinct  statement  as 
»  the  difference  between  Lot  5  and  Lot  4 
ttd  that  this  statement  was  made  not  once  only' 
wit  more  than    once,    but  I   cannot  say  that  the 

This  beings  J. 
case 


wit  more  than    once,    but  I  cannot 
gowhaser  heard  the  statement  made,     x^  uem, 
m  question  is  whether  the  circumstances  of  the\.«^ 
JPe  swdi  as  to  render  it  inequitabU  that  the  contract 
"uwld  be  spedfioaUy    enforaed  and   the    vendor^ 


(WiUs,  J.)} 

Gbbswoldb- Williams  akd  Othees  v.  Barnebt.  (a.) 

Vendor  and  purchaser  —  Sale  of  land  —  Warraniy-— 

Particulars  of  sale — Conveyance, 

Where  land  is  sold  by  auction  with  a  warrardy  that  it 
answers  a  certain  description  and  a  conveyance  is  after-* 
wards  executed  which  contains  no  covenant  corresponding 
to  the  warranty,  no  action  can  be  brought  upon  the 
warranty. 

Action  for  damages  for  breach  of  contract. 

The  plaintiffs,  by  their  statement  of  claim,  stated 
that  on  the  26th  of  July,  1898,  the  plaintiffs 
agreed  to  purchase  from  the  defendant  l^e  fee 
simple  of  an  estate  known  as  Bredenbury  Ck)urt, 
in  the  county  of  Hereford,  for  the  sum  of  £30,000 ; 
that,  by  the  said  agreement  for  sale,  the  defendant 
contracted  and  warranted  that  the  mansion-house 
and  the  estate,  and  the  sanitary  arrangements  thereof, 
were  in  perfect  order,  and  that  the  sanitary  arrange- 
ments were  thoroughly  overhauled  and  reconstructed 
in  1894-5 ;  that,  by  a  conveyance  dated  the  3rd  of 
December,  1898,  the  fee  of  the  estate  was  conveyed  by 
the  trostee  of  the  fee  and  the  defendant  to  the 
plaintiffs;  and  that  the  mandon-honse  and  estate 
were  in  no  respect  in  such  state  and  condition  as  the 
defendant  contracted  and  warranted  that  they  should 
be. 

It  appeared  from  the  opening  speech  of  the  counsd 
for  the  plaintiffiB  that  the  property  was  bought  by 
auction,  that  passages  in  the  terms  of  the  alleged 
warranty  appeared  in  the  particulars  of  sale  used  at 
the  auction,  but  that  there  was  no  covenant  in  the 
conveyance  that  the  mansion  or  estate,  or  the  sanitary 
arrangements  thereof  were  in  good  order. 

(a.)  Eeportedby  G.  G.  Wilbraham,  fisq.,  Barrister- 
at-Law* 
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High  Goubt. 


GSSSWOLDS-WIUJAICS  AMD  OtHSBS  v.  BABKBBT. 


High  Goubt. 


It  wM  awamed,  for  the  purpoie  of  the  argument, 
tkat  tlie  statements  in  the  particnlarw  of  sale  did 
amonnt  to  a  warranty. 

Sir  Edward  Clarice,  Q,0.t  and  H,  Tinddl  Atkinson, 
for  the  defendant.— Asanming  that  the  plaintiffii  could 
estabUsh  the  warraiity,  they  have  shown  no  ease  in 
tbeir  statement  of  daim.    After  the  oonveyanoe  no 
action  could  be  brought  for  a  misrepresentation  with 
regard  to  the  property  imless  that  misrepresentation 
was  false  and  fraudulent.    In  Evans  y.  BickneUt  6 
Yes.  174.  at  p.  183>  Lord  Eldon  said :  "  It  is  a  very 
old  head  of  equity  that  if  a  representation  is  made  to 
another  person  going  to  deal  iu  a  matter  of  interest 
upon  the  faith  of  that  representation,  the  former 
shall  make  that  representation  good,  if  he  knows  it  to 
be  false."    That  proposition  has  been  made  the  basis 
of  all  the  cases  smoe.    In  Meyer  y.  Everth,  4  Oamp. 
22,  sugar   was   sold  under  a  sale  note;   and  Lord 
EllenlMrough  said:   "W&en  goods  are  sold  in  this 
way,  I  think  evidence  might  be  admissible  to  show 
tbat,  at  the  time  of  the  sale,  a  sample  was  fraudulently 
exhibited  to  deceive  the  buyers,  whereby  the  plaintiff 
had  been  induced  to  purchase  the  commodity,  which 
turned  out  of   greatly  inferior  quality  and  value. 
But  when  the  sale  note  is  silent  as  to  the  sample  I 
cannot  permit  it  to  be  incorporated  into  the  contract." 
See  also  on  this  point  Frenman  v.  Baker,  5  B.  &  Ad.  797, 
and  Braumlie  ▼.  Campbdl,  6  App.  Cas.  925,  29  W.  B. 
IMg.  232.  In  Leffgott  ▼.  BarreU.  26  W.  B.  962, 15  Ch.  D. 
306,  James,  L.  J.,  said,  "  I  cannot  help  saying  that  I 
think  it  is  very  important,  aooordinsr  to  my  view  of  the 
law  of  contracts,  both  at  common  law  and  in  equity, 
tbat   if   parties  have  made  au  executory  contract 
which  is  to  be  carried  out  by  a  deed  afterwards 
executed,  the  real  completed  contract  between  the 
parties  is  to  be  fouod  in  the  dfied,  and  that  you  have 
no  right  whatever  to  look  at  the  contract,  although 
it*  is  recited  in  the  deed,  except  for  the  purpose  of 
construing  the  deed  itself    •    .    .    unless  tbere  be 
a  suit  for  rescinding  the  deed  on  the  ground  of  fraud 
or  for  altering  it  on  the  ground  of  mistake."     Brett, 
L.J.,    expreued     himsc&     to      the     same    effect. 
The    principle    here   laid    down  was  confirm^-d    in 
Palmer  v.  Johmon,  13  Q.  B.  D.  36,  32  W.  B.  Dig.  221 ; 
JoUffe  y.  Baker,  11  Q.  B.  D.  255,  31  W.  B.  Dig.  209. 
In  t&e  abseoce  of  any  collateral  agreement  intended 
by  the  pudes  to  subsist  notwithstanding  the  con- 
veyance, no  daim  can  be  made  for  anytbiug  which  is 
not  shown  in  the  conveyance.    There  being  Dotbing 
in    the    particulars    of    sale   indicating   any   such 
collateral  agreement,  the  plaintiff's  case  mutt  fail. 

DanckwerU,  Q.O.,  and  WUlea  ChiUy,  for  the  plaintiffs. 
—The  oases  cited  by  Sir  Edward  Clarke,  with  the 
excq;ition  of  Falmer  v.  Johnson,  are  nihil  ad  rem. 
Those  cases  dealt  with  misrepresentations.  The  case 
is  different  where,  as  here,  it  is  assumed  that  tbere 
was  a  warranty.  The  old  Oourt  of  Obanoerv  could  not 
give  damages.  But  if  ther«»,  a  vendor  or  vendee  brought 
an  action  for  specific  performance,  and  the  subject- 
matter  of  the  contract  did  not  answer  the  description 
in  the  particulars  of  the  contract  of  sale,  tben  at  the 
election  of  the  vendee  the  vendor  could  always 
be  compelled  to  convey  wh»t  he  had  with  com- 
peosation.  If,  however,  the  contract  had  already 
been  canied  out,  then  the  oourt  of  equity  would 
have  no  jarisdiotion  to  enforce  the  contract  in  an 
action  for  damages  and  the  parties  would  have  to 
resort  to  a  court  of  law :  see  Hughee  v.  Jonts,  10 
W.  B.  139,  3  De  G.  F.  &  J.  307  ;  CordingUy  v. 
Cheeseborough,  4  Da  G.  F.  &  J.  379,  10  W.  B.  Ob. 
Oh.  Dig.  79;  HiU  v.  Buckley,  17  Ves.  394;  and 
Newham  v.  May,  13  Price  749.  Now,  at  common 
law  tbere  weni  two  cases  in  wbich  you  could  maintain 
an  action  after  oonyeyance.  The  first  was  where  there 


was  a  false  and  fraudulent  misrepresentation  which 
did  not  constitute  a  vrairanty ;  and  the  aeoood  was 
where   there   was   superadded   to   the  oontraot  to 
convey  a  warranty  tbat  the  subject-matter   of  the 
convey aoce  should  answar  a  particular  deeoription: 
see  Sttgdcm  on  Vendors  aud  Purchasers,  ch^^  13, 
s.  2,  par.  18 ;   Early  v.  Garret,  4  Man.  &  By.  687, 
and  Bcse  v.  Hef$ham,   16  W.  B.  259,  L.  B.  2  Ex. 
72.    In  Palmer  v.  Johnson  Boveu,  L.J.,  said:  " Now 
it  is  commonly  said  that  where  there  is  a  preliminaiy 
cootract  for  sale  which  has  afterwards  ended  in  the 
executioQ  of  a  formal  deed,  you   mnst  look  to  the 
deed  only  for  the  terms  of  the  contract ;  but  it  seems 
to  me  one  cannot  lay  down  any  rule  which  is  to  apply 
to  all  such  cases,  but  must  endeavour  to  see  what  was 
the  oonttact  according  to  the  true  intention  of  the 
parties.     Suppose  the  parties  should  make  a  parol 
contract,  with  the  intention  that  it  should  after- 
wards   be    reduced    into   writing    and   that   tfa^ 
which   is   reduced  into  writing  shall  be  the  only 
contract,  then,  of  course,  one  cannot  go  beycod  it; 
but  if  tbey  intend,  as  they  might,  that  there  should 
be  sometmng  outside  su<^  contract,  tbey  might  agree 
that  that  should  exist,  notwitstanding  it  was  not  in 
the  contract,  which  was  put  into  wri*iog»    In  the 
same  way  when  one  is  dealing  with  a  deed  by  which 
property  has  been  conveyed,  one  must  see  if  it  oown 
the  whole    ground    of    the   preliminary    oontraet." 
Bowen,  L.J  •  ••xpres^ed  the  same  views  ia  Clarke  v. 
Eamuz.  [1891]  2  a  B.  466,  40  W.  B.  Di^.  274.    A 
warranty    is    something    ouside    the    promia«   to 
convey  the  property,  and  is  not,  tberef ore,  merged  in 
the  conveyance.    This  is  good  sense  as  well  as  good 
law,  because  otherwise  a  vendor  need  only  put  tiie 
purohaaer  to  sleep  till  after  the  conveyance  and  then 
snap  his  flingers  at  him.    [Wills,  J.— The  warran^ 
might  be  incorporated  m  the  conveyance.]    Tiiat  is 
not  the  oflBce  of  a  conveyance.     The  purohAaer  is 
entitled  to  rely  on  the  warranty.^  This  is  not  the  nsn^ 
case,  because  in  modem  times  it  is  usually  provided 
in  particulars  of  sale  that  compensation  is  to  be  paid 
for  certain  errors,  and  that  for  the  rest  the  pnrohaser 
is  to  take  the  subject-matter  of  the  sale  witk  all 
faults. 
Sir  EduKird  Clarke,  Q,C.,  replied. 
Wills,  J.— I  am  of  opinion  that  the  plaintiflRs  oaa- 
not  maintain  th«ir  action  in  this  case.    A  number  of 
authorities  hAve  been  cited.    I  do  not  propose  to  go 
tbnmgb  them,  but  it  appesrs  to  me  that  the  reaaii  is 
that  this  case  is  au  illustration  of  a  broad  pnnoiple  of 
law  which  is  perfectly  well  known  and  is  cooMn^ 
acted  upon— namely,  tbat  where  a  preliminary  oontraet 
of  any  description,  whether  verbal  or   written,  is 
intended  to  be  superseded  by,  and  is  in  fact  BopsE^ 
seded  by>  one  of  a  superior  chiraotar,   thea   the 
later  oontraot— the  superior  contract— prevails,  and 
the  stipulations  in  the  earlier  one  can  no  loogw  he 
relied  upon.  .,.,-. 

That  proposition  is  laid  down  with  great  distuiclavsB 
inihecuBeoiLeggaUY.BarreU.2%W.K96Z  Itaeenuto 
m«  th»t  all  matters  connected  with  the  deecsriptioa 
and  wf^ranty.  if  one  existed,  of  the  subject-mafttv 
of  the  conveyance  in  this  ca^e  were  put  an  esid  to 
by  the  conveyance  afterwards  entered  iuto.  The 
conveyance  was  intended  to  be  the  contract  betwesn 
two  parties.  If  there  was  a  stipulation  oositaifi- 
ing  a  warranty  as  to  anything  baring  apon  the 
condition  of  the  premises,  and  if  that  stipuletiw 
was  intended  to  survive,  there  was  no  reason  vHiy 
itshotdd  not  have  found  a  place  iu  the 
auce.  A  great  many  of  the  cases  that  hn^re 
cited  seem  to  me  to  be  nihil  ad^  rem.  Gcesii 
has  been  laid  upon  certain  expressions  of  Bowen,  IaJ^ 
in  Palmer  v.  Johneon  aud  in  Clarke  v.  Bamuz,  hm 


VoLXUX.       ij^fs.^.^       THE  WEEKLY  REPORTER. 


205 


High  Ck)T7BT. 


Bboadbsnt  (Appillakt)  V,  8HBPHXBD  (Bespondbnt). 


High  Coxtbt. 


one  mut  look  at  the  facts  with  regard  to  which  those 
cxym— ions  were  used.  They  ace  totally  dissimilar 
iram  the  present  east,  and  I  cannot  tiiink  for  a 
moment  that  Bowen,  L.  J.»  intended  to  throw  any 
doabt  npon  the  general  principle  laid  down  in  LeggoU 
▼.  BarreU.  which  seems  to  me  to  have  been  Uie  settled 
law  in  this  country  for  a  great  many  yean. 

I  am  fortified  in  this  view  by  the  conaideration 
that  If  Mr.  Dsnckwerts'  contention  were  right,  actions 
of  this  hind  would  have  been  as  familiar  ia  the  conrts 
of  juatioe  as  actions  for  breach  of  promise  of  msr- 
ria^,  becaose  the  soite  of  things  which  is  com- 
I^lamed  of  mnst  haTc  beeo  perpc'tnaUy  occarring  ever 
since  anotioneers  first  indulged  In  high-flown  lan- 
guage and  descriptions  in  their  partkmlars  of  sale, 
and  yet  there  is  no  trace  of  any  such  actions  in  the 
bodkn.  It  seems  to  me  that  that  is  pretty  nearly 
oondiiBiTe  of  the  matter,  for  if  the  contract  under 
whiob  Mr.  Danckwerts  claims  in  the  present  case 
could  be  maintained  the  comrts  would  be  flooded 
with  sfcotions.  Therefore  I  have  come  to  the  conclusion 
that  my  judgment  must  be  for  the  defendant. 

J^gmetU  for  the  defendant* 

Solicitors  for  the  plaintiff,  Maplee  S  TeeadaU. 

Solicitors  for  the  defendant,  IhUing  A  8miih,  for 
A.HmU. 


Not.  16. 


Q.  B.  Div.  \ 

(Lord  Alverstone;  Ii.O.J.,  > 

and  Kennedy,  J.)         ) 

Bboadbsnt {Appdlani)  v.  Shbphbbd  {Bespondeni).  (a.) 

Pmtiie  health  —  Nuiiance — Liability  to  abate — Strue* 
twrdt  defect9-'Golleetorofrent$'^**Oumer*'^Liability 
of  eolleetor— Public  HeaUh  Act,  1875  (38  Jb  39  Ftcl. 
c.  55),  M.  4,  94.  95. 

A  coiUctor  of  the  rents  of  property  who  is  acting 
merely  as  agent  for  another  person^  is  **  owner  **  within 
sections  4  and  94  of  the  Public  HeaUh  Act,  1875,  and 
may  be  served  with  a  notice  under  the  latter  section  and 
required  to  abate  nuisances  on  the  premises  arising  from 
structural  defects. 

Case  staUd  by  justices  of  the  peace  for  the  West 
Biding  of  the  county  of  York. 

At  tbe  petty  sessions  held  on  the  27th  of  June, 
1900,  at  Otfdeford,  a  complaint  w«s  preferred  hj  the 
appellant  on  behalf  of  the  Castleford  Urban  District 
Oonncil,  affalnst  the  respondent  ai  agent  for  the  owner 
of  Noa.  75  to  91,  Begent-street-,  Castleford,  under 
section  95  of  the  Public  Health  Act,  1875,  for  that  a 
notice  was  terved  on  the  respondent  rvquiriog  him  to 
abate  a  ceitain  nuisance  on  the  above  premises,  and 
that  he  had  made  default  with  the  rrquinitions  there- 
of—that  is  to  say,  that  he  had  not  pr  ^vided  earthen- 
ware trapped  gnJleys,  under  fall  pipes,  and  connected 
sam«  to  sewer,  and  other  specified  things. 

It  was  admitted  by  the  Mpellant  that  the  nuisances 
were  caused  by  struotoral  defects. 

Ko  attempt  had  been  madn  by  the  appellant  to 
aaoertain  the  real  owner  of  the  property,  and  the 
renondent,  the  rent  collector  or  sgent,  stated  that  he 
had  never  been  asked  for  the  name  of  the  owner. 
Two  notices  had  been  sent  by  post  addressed  to  one 
Mr.  Doukersley,  of  Huddertfield,  as  owner,  and  Mr. 
Shepberd  (the  respondent)  as  agent  The  notice 
addressed  to  Mr.  Doukerfley  had  been  returufd 
through  thA  post  with  a  statement  that  it  could  not 
be  de5%ered. 


(a.)  Beported  by  Sir  Shbbston  Bakeb,  Bart, 
Barrister-at-Law. 


It  was  contended  by  the  appellant  that  the  definition 
clause  (section  4)  of  the  Public  Health  Act,  1875 
(notwithstanding  the  special  provision  m  section  94 
which  throws  the  responsibility  of  structural  defects 
on  tiie  actaal  owner),  included  all  agents  and  receivers 
and  collectors  of  rent,  as  owners,  and  relieved  the 
appellant  from  the  responsibility  of  ascertaining  the 
ownerthip  of  the  property. 

The  justices  took  the  view  that  it  was  not  the 
intent*on  of  the  Act  to  create  two  owners  imder  the 
special  provision  in  section  94 ;  that  the  respondent 
was  a  mere  rent  colleotor,  and  that  the  definition 
clause  extending  ownership  to  agents  was  only 
intended  to  apply  where  it  was  not  inconsistent  witn 
the  context ;  tiiat  the  definition  clause  relied  on  by 
the  appellant  was  governed  by  the  earlier  portion  of  it 
— ^namely :  "  In  tms  Act,  if  not  inconsistent  with  the 
context,  the  following  words  and  expressions  have 
the  meanings  hereinafter  respective^  assigned  to 
them,*'  and  that  the  appellaiit  ought  to  have  served 
the  proper  owner  with  the  notice  and  summoned  him 
for  default. 

The  justices  accordingly  dismined  tbe  complaint 

The  question  of  law  for  the  opinion  of  the  court 
was  whether  the  "  owner  "  in  that  portion  of  section 
94  of  the  Public  Health  Act,  1875,  which  refers  to 
structural  defects,  includes  a  mere  collector  of  rent  or 
agent 

Section  4  of  the  Public  Health  Act,  1875  (^8  &  39 
Vict  c.  55),  provides:  "In  this  Act,  if  not  inconsistent 
with  tbe  context,  the  foUowiog  words  and  expressions 
have  the  meanings  hereinafter  respectively  assigned 
to  them :  "  Owner,"  means  the  person  for  the  time 
being  receiving  the  rack-rent  of  the  lands  or  premises 
in  connection  with  which  the  word  is  used,  whether 
on  his  own  account  or  as  agent  or  trustee  for  any 
other  person,  or  who  would  so  receive  the  same  if 
such  lands  or  premises  were  let  at  a  rack-rent'* 

Section  94  provides:  "On  the  receipt  of  any 
information  respeotiog  the  existence  of  a  nuisance 
the  local  authority  shall,  if  satitfied  of  the  existence 
of  a  nuisance,  serve  a  notice  on  the  person  by  whose 
act,  default,  or  sufferance  the  nidsance  arises  or 
continues,  or,  if  such  person  cannot  be  found,  on  the 
owner  or  occupier  of  the  premises  on  which  the 
nuisance  arises,  requiring  him  to  abate  the  same 
within  a  time  to  be  specked  in  the  notice,  and  to 
execute  such  works  and  do  such  thinss  as  may  be 
necessary  for  tbat  purpose:  Provided,  first,  that 
where  the  nuisance  arises  from  the  want  or  defective 
construction  of  any  structural  convenience,  or  where 
there  is  no  occupier  of  the  premises,  notice  under  this 
section  shall  be  served  on  the  owner." 

Then  section  95  enables  proceedings  to  be  taken 
against  the  person  on  whom  a  notice  has  been  served. 

Macmorran^  Q.C.  {Schdefieid,  with  him^,  for  the 
appellant. — ^Tbe  justices  were  wrong  in  holding  that 
a  rent  colleotor  was  not  the  "  owner  "  for  the  purpose 
of  abating  nuisances  arising  from  struotural  defects. 
The  definition  of  "owner"  in  section  4  expressly 
includes  a  person  who  collects  the  rent  of  property, 
whether  on  his  own  account  or  as  agent,  and  that 
definition  clearly  applies  in  cases  coming  uoder  section 
94.  A  collector  of  rents  was  held  to  be  "  owner " 
within  a  similar  definition  in  the  Nuisances  Bemoval 
Act,  1855,  in  the  case  of  Cook  v.  Montagu,  20  W.  B. 
624,  L.  B.  7  Q.  B.  418,  decided  in  1872 ;  and  in  that 
case  Blaokbarn,  J.,  lays  down  the  principle  on  which 
the  defioition  of  '*  owner  "  proceeds  in  such  cas^s.  In 
Mawr  of  St.  Helens  v.  Kirkham,  34  W.  B.  440,  16 
Q.  B.  D.  403,  an  agent  employed  to  collect  rents  was 
held  to  be  an  '*  owner,"  when  the  question  was  as  to 
the  liability  for  paving  expenses;  and  this  was 
followed  in  the  case  of  Tottenham  Local  Boarder* 
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WtUiamaon,  62  L.  J.  Q.  B.  322,  69  L.  T.  N.  S.  51. 
41  W.  B.  Dig.  125.    The  respoudtnt,  therefore,  as  the 
oollector  of  3ie  rents  of  this  property  was  "  owner" 
for  the  puipoie  of  being  served  with  this  notice. 
The  respondent  did  not  appear. 

Lord  Alvebstone,  L.0.  J.^I  think  this  oase  most 
go  back  to  the  magistrates.  That  there  might  be  no 
difficulty  in  CDfordng  thes6  provisions  of  the  Act,  the 
word  "  owner  "  is  expressly  defined  in  section  4  as 
including  the  person  who  receives  for  the  time  being 
the  rack-rent  of  the  property,  "  whether  on  his  own 
account,  or  as  agent  or  trustee  for  any  person."  It 
has  been  held  that  this  definition  as  "  owner  "  includes 
a  person  who  collects  the  rents  of  property  when  the 
question  was  as  to  the  liability  for  paving  expenses. 
If  so,  I  certainly  think  it  ought  also  to  be  applied 
where  the  question  is  as  to  the  abating  of  nuisances. 
I  therefore  think  this  case  must  go  back  to  the 
magistates. 

Kennedy,  J. — I  agree* 

Appeal  allowed. 

Solicitor  for  the  appellant,  G.  T,  Thumdl,  for 
Claude  Kemp,  Castleford. 


Q.  B.  Div. 
(Wright, 


July  21 ;  Aug.  4, 1900. 


Wabben  V,  Bbown. 


LiglU — Prescription — Extent  of  right — User  of  premises 
— Purpose  requiring  extraordinary  quantity  of  light. 

The  plaintiffs*  windows  had  enjoyed  the  a^xess  of  an 
extraordinary  quantity  of  light  for  over  twenty  years  ; 
during  the  earlier  part  of  that  time  they  had  been  used 
for  a  business  requiring  ordinary  light  only  ;  during  the 
latter  part  and  at  the  time  of  the  obstruction  complained 
of  they  had  been  used  for  a  business  requiring  an  extra' 
ordinary  quantity  of  light.  The  defendants  by  erecting 
a  building t  diminished  the  access  of  light  to  the  windows 
but  left  sufficient  light  for  ordinary  purposes, 

HM,  th<xt  the  plaintiffs  had  no  cause  of  action. 

Further  consideration. 

The  plaintiffs  in  this  action  claimed  an  injuncfcion 
and  damages  in  respect  of  a  dinunutioil  of  the  bght 
cominf  to  the  nlaintifib'  factory,  caused  by  a  buildmg 
recently  erectea  by  the  defendant. 

The  plaintiffs  were  the  owners  and  the  tenant  of  a 
factory  at  Leicester  built  in  the  year  1860  and  con- 
taining windows  which  until  the  erection  of  the 
defendant's  building  enjoyed  the  access  of  liffht  in 
greater  quantity  than  was  necessary  for  ordinary 
purposes.  Until  16S4  the  factory  was  used  for  the 
manufacture  of  boots  and  shoes,  which  requirei  only 
an  ordinary  amount  of  light ;  after  that  year  it  was 
nded  for  the  manufacture  of  hosiery,  which  requires  an 
extraordinary  amount  of  light. 

The  defendant's  building  was  erected  in  1899 
and  diminished  the  access  of  light  to  the  plaintiffs* 
windows,  but  still  permitted  the  access  of  sufficient 
light  for  ordinary  purposes. 

The  action  was  heaxd  at  the  Leicester  assizes  before 
Wright,  J.,  who  reserved  the  case  for  furtber  con- 
sideration. 

Hugo  Toung,  Q.C,  and  W,  H,  Stevenson^  for  the 
plaintiffB.— The  owner  of  ancient  windows  is  entitled 
to  so  much  of  the  light  enjoyed  during  the  statutory 
period  as  is  required  foi^  any  business  for  the  time 

(a«)  Reported  by  T.  R.  Oolquhoun  Dill,  Esq., 
Barrister*  at-Law. 


being  carried  on  there :  Dent  v.  Awdion  Mart  Co,,  14 
W.  B.  709,  L.  R.  2  Eq.  238,  at  p.  250 ;  City  of  Londnm 
Brewery  Co.  v.  Tennant,  22  W.  R.  172,  L.  R.  9  (%. 
App.  212.  It  is  not  necessary  that  the  business  requir- 
ing extraordinary  light  should  have  been  earned  on 
throughout  the  statutory  period.  The  decision  of 
Malins,  Y.O.,  to  the  contrary  in  Lanfranehi  v. 
MacJcemie,  15  W.  R.  614,  L  R.  4  Eq.  421.  was  bassd 
on  Martin  v.  Ooble,  1  Camp  320,  which  has  been 
overruled  by  Moore  v.  Hall,  26  W.  R.  401,  3  a  B.  D. 
178. 

They  also  referred  to  Aynsley  v.  Clover,  23  W.  R. 
147,  459,  L  R.  18  Eq.  544,  L.  R.  10  Gh.  App.  283; 
Corbett  V.  Jonas,  [1892]  3  Ch.  137,  41  W.  R.  Dig. 
117 ;  Leech  v.  Schweder,  22  W.  R.  633,  L.  R.  9  CBu 
App.  463 ;  Birmingham,  &c,.  Banking  Co,  v.  Rots, 
36  W.  R.  914,  38  Ch.  D.  295;  Clifford  v.  Hdt,  [1899] 
1  Ch.  698,  47  W.  R.  Dig.  103. 

Stanger,  Q,G,y  and  Neilson,  for  the  defendant— 
Andent  lights  carry  with  .them  the  right  to  as  mnch 
light  as  is  necessary  for  ordinaiy  purposes  and  no 
more :  Kelh  v.  Pearson,  19  W.  R.  665,  L.  R.  6  Ch. 
App.  809 ;  City  of  London  Brewery  Co,  v.  TennofU ; 
Dickinson  v.  HarbotOe,  28  L.  T.  Rep.  186,  21  W.  B. 
Dig.  116.  Corb^  v.  Jonas  was  a  case  of  derogatioa 
from  a  grant.  The  rule  is  that  if  forty-five  degrees 
of  sky  are  left  open  the  owner  of  the  fights  is  to  be 
presumed  to  be  suffering  no  injury. 

Cur,  adv.  vulL 

Aug.  4.— Wbight,  J.— This  case  raises  a  questum 
of  general  importance  in  relation  to  ancient  fights — 
namely,  whether  the  right  which  is  acquired  by 
statutory  prescription  is  a  right  to  a  continuanoe  oi 
substantially  the  whole  quantity  of  light  which  has  oome 
to  the  windows  during  the  twenty  years,  or  is  limited 
to  a  sufficient  quantity  of  light  for  all  ordinary 
purposes  of  inhabituioy  or  business.  It  seems  strange 
mat  such  a  question  should  be  still  open  for  dia- 
ousftion,  but  there  is  a  considerable  body  of  authoxitj 
in  favour  of  either  proposition. 

The  facts  are  these :  The  plaintiffis,  as  the  owners 
and  tenants  of  a  building  in  the  town  of  Leioeeter, 
claim  damages  and  an  injunction  in  respeot  of 
obstruction  of  the  access  of  light  to  windows  more 
than  twenty  years  old.  At  the  trial  the  claim  was 
limited  to  two  rooms-— one  on  the  ground  floor  and  the 
other  above  the  former,  both  facing  to  the  aonth. 
For  a  length  of  about  17ft.  in  front  of  these  rooms  j 
the  defendant  has  raised  his  own  buUding  from  a  ' 
height  of  about  20^f t.  to  about  26f r^  but  has  set  it 
back  2  or  3ft.,  so  that  the  width  of  the  street  between  | 
the  two  buildings,  which  was  about  17ft.,  is  now 
about  19ft.  Four  out  of  five  windows  in  each  of  the 
two  rooms  are  opposite  to  that  part  of  the  defendant's 
building  which  I  have  mentioned.  These  windows 
are  large  and  high.  Those  of  them  i^hich  are  on  the 
ground  floor  have  been  glazed  with  fluted  glass  for 
about  half  their  height  from  the  bottom.  In  addition 
to  the  front  light  both  rooms  receive  much  side  light, 
especially  from  the  eist  and  south-east,  from  a  wide 
street  running  north  and  south  at  a  distemoe  of  about 
50ft.  to  70ft.  Light  is  not  in  any  direction  cut  off  by 
very  high  buildings.  To  the  south-east  the  defendant 
has  taken  down  a  high  chimney  stack  whioh  to  some 
extent  used  to  interrupt  the  lignt  from  that  qnartsr. 

I  find  that  the  defendant  has  not  obstnioted  or 
diminished  to  any  material  extent,  if  at  all,  the  light 
coming  to  the  upper  of  the  two  rooms  in  qneetion. 
As  regards  the  four  windows  on  the  ground  floor,  I 
find  that  the  defendant  has  materially  diminislied  the 
li^ht  which  the  plaintiffs  have  enjoyed  for  Hum 
wmdows  for  twenty  years  past,  but  that  abundant 
light  remains  for  all  ordinary  purposes  of  inhalutau^ 
V  or  business.    The  room  in  its  present  state  is  bettsr 
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Sted  than  the  ground  floor  front  rooms  in  many  of 
pzindpal  streets. 

The  pliuntiff  Baum  has  during  some  years,  bnt 
mnoh  less  than  twenty,  carried  on,  as  tenant  of  the 
premises  in  question,  and  particularly  in  the  ground 
floor  room  in  question,  a  manufacture  of  hosiery  by 
means  of  machinery  which  requires  a  very  exceptional 
qnanlity  and  quality  of  light  for  the  continual  and 
aoourate  adjustment  of  filaments  to  fine  needles 
moying  at  speed  in  bundles  of  some  hundreds.  Before 
this  manufaieture  was  established  a  different  industry 
— mBnufacture  of  boots  and  shoes,  requiring  good, 
but  not  special  or  extraordinary,  Ught^was  carried 
on  there. 

I  find  that  the  defendant  has,  by  the  acts  com- 
plained of,  diminished  the  light  so  that  it  is  now 
materially  insufficient  during  some  part  of  the  day  for 
tiie  special  requirements  of  the  plaintiff  Baum's 
mdustiy. 

I  find  that  the  plaintiffs'  premises  have  throughout 
the  twenty  years  before  action  been  suitable  for  such 
a  manufacture  as  that  now  carried  on  by  Baum,  and 
that  this  kind  of  manufacture  is  and  has  long  been 
oommon  in  the  district,  and  has  for  twenty  years  past 
required  more  Ught  than  most  other  industries,  but 
not  until  the  last  few  years  in  so  hiffh  a  degree  as  at 
present,  the  older  machines  having  oeen  less  delicate 
and  complicated.  I  think  that  the  light  as  it  now 
exists  would  have  been  sufficient  for  any  but  the  most 
recent  kind  of  machines. 

In  my  judgment  no  sufficient  case  for  a  man- 
datoiy  injunction  is  made  out  in  my  view  of  the 
plaizLti&'  rights.  The  inconvenience  to  whidi 
the  plaintiff  Baum  was  subjected  can  be,  and  to  a 
great  extent  it  has  been,  obviated  by  the  removal  of 
the  machines  to  tiie  upper  room,  and  in  any  case  it 
can  be  remedied  by  some  increased  expenditure  for 
gas.  The  queetioa  is  whether  the  plaintiffs  are 
entitled  to  damages.  If  thev  are  I  assess  the  amount 
at  £100  for  the  tenant  and  £200  for  the  reversioners. 
There  are  scarcely  any  authorities  bearing  on  the 

2neetion  until  1865.    It  appears  from  Aldred*8  cote,  9 
^p.  57a,  that  the  nature  of  the  cause  of  action  on 
the  case  for  infringement  of  rights  to  light  was  not 
dearly  settled.   It  is  classed  with  actions  for  nuisance, 
and  the  pleading    closes    with   the  words,   "  Quod 
mmagium  horridd  tentbritate  ohscuratum/ait"  ;  but  a 
pescription  is  alleged.     In  LuUrelVs  case,  4  Bep.  8,  it 
IS  laid  down  tUat  (as  was  after  wards  established  by  Yatea 
V.  Jack,  14  W.  B.  618,  L.  B.  1  Oh.  295,  and  other  cases) 
"If  a  man  has  an  old  window  to  his  hall  and  after- 
wards he  converts  the  hall  into  a  parlour  or  any  other 
use,  yet  it  is  not  lawful  for  his  neighbour  to  stop  it, 
for  he  shall  prescril)e  to  have  the  Ught  in  such  part  of 
his    house.''     In   1752,  in  Fiahmongera   Co,  v.  East 
India  Co  ,  1  Dick.  164.  Lord  Hardwicke  said  :  « It  is 
not  sufficient  to  say  it  will  alter  the  plaintiffs'  lights, 
for  then  no  vacant  piece  of  ground  could  be  built  on 
in  the   city,    and    here    will    be    17    ft.   distance, 
and  the  law  says  it  must  be  so  near  as  to  be  a 
nuisance.     It  is  true  the  value  of  the  plaintiffs*  house 
may  be  reduced    by    rendering   the   prospect   less 
pleasant,  but  that  is  no  reason  to  hinder  a  man 
from  btdlding  on  his  own  groxmd."     In  1808.  in 
Martini;?.  Ocble,  1  Oamp.  320,  a  malthouse  with  ancient 
windows  had   been  occupied  for  some  years  as  a 
poorhouse.    McDonald,  C.B.,  directed  the  jury  ttiat 
"the  house  was   entitled   to  the  degree   of  light 
necessary  for  a  malthouse,  not  for  a  dwelliog-house. 
The  converting  it  from  one  into  the  other  could  not 
affect  the  rights  of   the  owners  of  the   adjoining 
p;rouid.    No  man  could,  by  any  act  of  his,  suddenly 
impose  a  new  restriction  upon  his  neighbour."    In 
AUomey-General  v.  NicM,  16  Yes.  338,  Lord  Eldon, 
L.C.,  says :  "  There  are  many  obvious  cases  of  new 


buildings  darkening  those  opposite  to  them,  but  not 
in  such  a  degree  that  an  injimction  could  be  main- 
tained or  an  action  upon  the  case,  which,  however, 
might  be  maintained  in  many  cases  which  would 
not  support  an  in j  auction."      In    Ba^  v.   8tacey, 
2    G.    &    P.    465,    Best,    O.J.,    directed    the    jury 
that  in    order    to    ground    an    action    there   must 
be   a    ''substantial    privation    of    light    sufficient 
to     render     the    occupation    of     the    house    un- 
comfortable,   and   to    prevent    the    plaintiff    from 
carrying    on    his     accustomed    business    (that     of 
a   grocer)   on   the  premises    as   beneficially  as   he 
had  formerly  done."    In  the  forty  years  after  Back 
V.    Stacey    there   seem   to    have   been   few   or   no 
decisions  bearing  on  the  question;   but  in  1865,  in 
Clarke  v.  Clark,  14  W.  B.  115,  L.  B.  1  Oh.  App.  16, 
Lord  Granworth  refused  an  injunction  in  a  case  in 
which  exceptionally  good  light  had  been  materially 
diminished,  saying   that   the   plaintiff   must    show 
such  an  obstruction  "as  to  cause  material  incon- 
venience  to    the    occupiers    of    the    house   in    tiie 
ordinary   occupations    of   Ufe."      He   proceeded  to 
draw  a  distinction  between  town  and  country  which 
has  not  been  fuUy  adopted  in  later  cases.    In  Durell 
V.  Pfitchard,  14  W.  B.  212,  L.  B.   1  Oh.  Apo.  244, 
and  Bohaon  v.   WhUUngham,  14  W.  B.  291,  L.  B.  1 
Oh.  442,  Knight-Bruce  and  Tomer,  L.JJ.,  adopted 
the  language  of  Lord  Oranworth.    In  YaUa  v.  Jack 
Lord    Oranworth    estaUished   the  rule   which    has 
ever  since  that  case  been  recognized  as  settled,  so 
far,  at  any  rate,  as  ordinary  purposes  of  inhabitancy  or 
business  are  conoemtd,  tlukt  the  owner  of  ancient 
lights  is  entitled  to  have  them  protected  without 
reference  to  the  particular  purposes  for  which  they 
were  enjoyed  during  the  twenty  years,  and  he  does 
not  apparently  draw  any  distinction  between  ordinaiy 
and  extraordinary  purposes.     In  the  same  year  in 
Dent  V.  Auction  Mart  Co.  Wood,  V.O.,   established 
another  rule,    that    an   injunction    should   not   be 
granted  in  equity  unless  it  is  a  proper  one  for  sub- 
stantial damages  at  law.      He  adopted  the  ruling 
of  Best,    O.J.,    in  Back  v.   Stacey   with  a   material 
emendation    of    '*or"    for    ''and."      In   the    same 
year  in  Martin  v.  Headon,  14  W.  B.  723,  L.  B.  2  Eq. 
425,  Kmdersley,  V.O.,  laid  it  down  that  "Whenever 
it  is  shown  that  the  comfort  or  enjoyxtient  of  a  man 
or  his   family   in  ttie  occupation  of   his   house   is 
seriously  interfered  witb,  and  still  more  where  he  is 
prevented  from  carrying  on  hid  business  with  the 
same  degree  of  convenience  and  advantage  as  there- 
tofore    •     •     •    there  is  sufficient   ground  for  the 
interference  of  this  court."*  In  1867  in  Calcra/t  v. 
Thom/paon,  15  W.  B.  387,  Lord  Chelmsford  approved 
thQ  ruling  of  Best,  O.J.,  in  Back  v.  Stacey ,  but  not, 
as  it  seems,  of  the  emendation  proposed  by  Wood, 
y.O.     He  adopts  the  language  of  Lord  Oranworth 
in   Yatea  v.  Jack,  that  the  right    conferred   by  the 
statute    *'i9  an  absolute  and  indefeasible    right   to 
the  light  witbout  reference  to  the  purpose  for  which  it 
is  used.    .    .    .     The  right  which  is  gradually  ripening, 
and  which  after  twenty  years'  enjoyment  is  absolutely 
acquired,  is  a  right  to  have  the  light  freely  admitted 
to  the  house  through  an  aperture  of  certain  dimen- 
sions.     The  particular  u*e   to  which    the  house  is 
applied  during  the  period  in  which  the  right  is  thus 
growing  never  enters  at  all  into  consideration.    When 
the  full  statutory  time  is  accomplished  the  measure  of 
the  right  is  exactly  that  (neither  more  or  less)  which 
has  l^en  uniformly  enjoyed  previously.'*    Later  in 
the  same  year,  in  Lanfranchi  v.  Mackenzie  it  was  held 
by  Melius,  Y.O.,  that  where  ancient  windows  had 
received  an  extraordinary  amount  of  light  during  the 
twenty  years  and  the  plauntiff  had  used  it  for  a  purpose 
requiring  an  extraordinary  light  (examination  of  sUks) 
for  only  a  portion  of  that  period,  he  had  no  right  to  an 
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y^  Mpa  mKmmm  t4  Ufmdf  jm^ntA  ^xtrmnriOnmj  wmw> 
fijfifi  h  ^ifi^04  If  M/M ttNM  '*  ttM oHiiMrr  qmotitj 
ftl  \Hfiti  t^mmmrf  U^  tin*  or^fkuirf  porpoM  of  Hli>.^ 
r>M  t^tm^m  wm  fnntikn  tnlMi  In  ilM  OwH  of  kyptX 
^  \H1^  \h  (Ulrij  ///  /////»////»  fh^wtiry  fU,.  r,  Tennatd 
)tM*ff^  Ijfff4  PUtif/fffim,  LJLf  Mi4  JsoMf  and  M4lUb» 
l/J^  4mim,  tiJ.,/itM'.  **  in  M  Umm  m^m  m  t^ 
I'lr^'i  •♦•'*  •♦^  <^*  'J'/'^H  //f  mi%My  in  Mi  ftdnlnl«t4»ring 

«p/|tlM»lil#  fmity^y  it,f  Ui#  tiotifttbn  of  •  l«g4l  Hght, 
»#i/|  W»A  »lHm^^^m  M'rr^  n  atmrt  of  ipqtiitjr  in  sll  th^in 
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Whliffi  W'rtil<l  h»y«  U9  U  4«piiirmlri«d  by  ft  jurf  nndn 
prttpt^t  ^UnniUmn  trl  •  Jii4k«  m  to  ib«  priiioipUw  of  lair 
ftp)illo«hlii  fo  tb#  fMMNi.  ffirrii  w«  We  to  chargfi 
rm^MlvM,  |»«rfofmlrt|r  ^^i'*  fttnoilooc  of  both  Jud^^i  and 
Jury,  bi  tbn  Mfrfnii  matitinr  mi  If  wo  wore  obarging  a 
•tmiiial  Jiinr.  In  ib«  itaM  of  /T^/A  t.  Pmrum  tbe  Lord 
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acbfitei,  i 
mffmrmfdjUikmhf  iSbm  Oamtdt 
brtka  wkoia  or  «  anlxitj  of 
~     '     "        Imtwoar   ' 

1m  McoTf  T.    Hma 

I  afinfdifT  witk  awr  nf  tfcira^t^- 
to  the  cff«ek  tkaft  the  pUBAira  nglit  waa  aol  ] 
aa  waa  fiiiMiilj  laid  dowm  m  JfaHia  t.  G^hU 
to  tfw  ptotaetioB  of  the  «a  far  waieh  the  aMMt 
wiodowa  had  b^ota  ofaatraetiaB  baon  appliad-«iMaflKy, 
aa  windowa  for  a  badiooaa;  bat  two  of  the  iMtmhwrt 
oftbacoort,  lUlor  aod  Miaiity,  JJ.>  appavwd  U 
lar  it  down  aa  a  role  of  law  that  the  plaintiff «*  figbl 
i»  tobare  tbe  ligfat  fl  >w  in  the  maia  qaantatf  ae  th*tMi|^ 
tbeperiodofptaicription.  Go^bom,  L.C  J  » qnaliftid 
ttiat  Yi«fw  bj  saying  tbat  the  question  m  "  wbatbw 
t^ere  is  aoy  diminntioa  of  light  for  any  porpoae  for 
vhicb  tbe  dommant  tenem^t  may  be  reaoooably 
ooosidered  ayaiUble.**  Ttk**  Coart  of  Appanl  ia 
IreUnd  to  Mackey  ▼.  8coUUh  Widows  SoeiOy,  Ir.  Rep.  11 
Eq.  541,  26  W.  B.  Dig.  129,  declined  to  follov 
Laa/ranchi  ▼.  Mackenzie  and  Dickenson  t.  ffarboUk; 
aod  0&ristiaa>  L.  J.,  in  a  jadgm-nt  the  rep'irt  of  which 
is  stated  not  to  have  been  revised  by  bim,  ia  xapce- 
seoted  to  have  laid  it  down  th^t  **  tbe  right  is  to  as 
aT*r«ge  mazimam  of  the  light  which  nature  haa  bsss 
shedding  npon  the  window  for  twenty  yeara  beiofs 
the  defeodtfit  interrupted  it/*  and  to  hare  atroo^ 
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critioiz^  the  judgment  of  Jsmes.  LJ.,  in  City 
of  London  Brewery  Oo.  y.  Tennant  deoying 
iJiAt  Lord  Selbome  oonourred  in  it.  None  of  the 
reports  of  tbat  oase,  however,  seem  to  support  that 
denial,  nor  does  the  alteration  whioh  Ohristian,  L  J., 
suggests  should  be  made  in  James,  L.  J.'s,  statement 
of  the  la  17  apparently  conflict  with  what  James,  L.J., 
intended  to  state,  or  affect  the  preieot  question.  The 
alteration  merely  embodies  the  rule  that  the  plaintiff's 
light  is  not  limited  to  the  particular  use  to  whioh  his 
promises  had  been  actually  put  before  the  obstruction. 
There  remains  the  case  of  Lazarua  ▼•  ArUtUc  Photo- 
graphic  Co.,  45  W.  B.  614,  [1897]  2  Gh.  214,  in  which 
kekewidi,  J.,  dedined  to  follow  Lan/ranchi  ▼. 
Mackenzie,  and  held  that  the  plaintiff  was  entitled 
to  be  protected  in  the  enjoyment  of  extraordinary 
light  for  photographic  purposes,  although  he  had  not 
been  using  it  for  those  or  other  purposes  requiring  ex- 
traordinary light  for  the  full  period  of  twenty  years. 
No  reference  is  made  in  the  report  of  the  case  to 
either  of  the  decisions  of  the  Oourt  of  AppeaL 

In  this  state  of  the  authorities,  I  think  I  must  take 
it  that  the  law  is  as  laid  down  in  City  of  London 
Brewery  Co,  y.  Tennant,  agreeing  as  that  case  does 
with  the  criterion  expressed  by  liord  Granworth  in 
Clarke  ▼.  Clark ;  and  that  the  plaintiffs  hayiog  an 
abundaDce  of  light  left  for  all  ordinary  purposes  of 
inhabitancy  or  Dusiness,  are  not  entided  to  relief 
on  the  ground  that  their  extraordinary  use  has  been 
interfered  with.  Unless,  ind«ed,  there  is  some  such 
limitation  of  the  right  to  liifht  for  ancient  windows,  it  is 
diffiuult,  as  Lord  Hard  wioke  obaerved  in  Fishmongers  Co, 
▼.  East  India  Co, ,  to  see  how  the  ordinary  extensions  and 
improvements  of  towns  could  be  carried  on.  If  eyery 
house  which  has  existed  for  twenty  years  is  enrifled 
to  haye  all  or  substantially  all  the  same  light  come  to 
itf  windows  as  dunng  the  twenty  years,  no  new 
houses  coul^  be  built  opposite  to  old  ones  uulest  at  a 
dutaiioe  which  would  impose  on  seryient  tenements  an 
uDzeiisonable  burden^  and  might  inyolye  graye 
public  inconyenienoe.  Nor  if  that  were  the  law  could 
there  well  be  any  presumption  that  so  Ions  as  forty- 
five  degrees  or  some  approximate  angle  is  left  there 
ii  no  actionable  wrong. 

It  is  not  necessary  in  the  present  case  to  consider 
the  question  raised  in  iMfranchi  y.  Mackenzie 
whether  a  right  to  an  c-xtraordmary  quandty  of  Ught 
for  extraordinary  purposes  can  be  acquired  by 
prescription. 

JtidgTnent  for  the  defendant, 

Bohdtors  for  plaintiffs,  Zato  S  TTorMom/for  E,  H, 
Buckinf,  Leicester. 

Solicitor  for  the  defendant,  J.  A.  Collina,  for 
J.  dt  8,  Harris,  Leicester. 


Vtib]}  (Soumil. 

{From  the  Supreme  Court  of  Hong  Kong,) 

Dec.  8. 
Habdoon  v.  Bslujos.  (a.) 

Trustee — Indemnity — ShareS'-'Creation  of  relation  of 
trustee  and  cestui  que  trust  —  Proof  —  Personal 
liability. 

All  that  is  necessary  to  establish  the  relation  of  trustee 
and  cestui  que  trust  is  to  prove  that  the  legal  title  is  in 
one  person  and  the  equitable  in  another, 

Ca.)  Reported  by  C.  H.  Gaaftok,  Esq.,  Barrister- 
at-Law. 


A  person  sui  juris  by  accepting  the  bepejidal  owner' 
ship  in  shares,  the  legal  ownership  whereof  is  vested  in 
another  as  trtutee,  renders  himsdf  personally  liable  in 
the  absence  of  any  contract  to  the  contrary ,  to  indemnify 
the  trustee  against  calls. 

Should  the  beneficiaries  be  tenants  for  life,  infants,  or 
if  there  are  special  trusts  limiting  the  right  to  indemnity, 
the  trustee* s  right  does  not  extend  beyond  the  trust  estate 
— ^i.e.,  beyond  the  respective  interests  of  his  cestuis  que 
trustent. 

An  assignee,  therefore,  of  t?ie  beneficial  ownership  in 
shares,  with  fidl  knowledge  that  they  were  registered  in 
another^s  name  as  trustee  for  their  original  purchctsers 
and  their  assigns,  must  make  good  to  the  trustee  any 
liability  he  has  to  meet  m  legal  owner  thereof. 

Appeal  from  the  Supreme  Court  of  Hong  Kong. 
The  facts  appear  in  their  lordships'  judgment. 

Latham,  Q.C,  and  Whinney,  for  the  appellant. 

Joseph  Wcdton,  Q,0;  and  B,  J,  Parker,  for  the 
respondent. 

Th<^  judgment  of  their  lordships  (Lords  Hobhouss, 
BoBSBTSON,  and  Lindley,  Sir  F&akois  Jbuhtb,  and 
l^r  FoBD  North)  was  deliyered  by 

Lord  Lindley. — The  question  raised  by  this  appeal 
is  whether  the  plaintiff,  who  is  the  registered  holder 
of  some  shares  in  a  banking  company  whioh  is  beiug 
wound  up,  is  entitled  to  be  indemnified  by  the 
defendant,  who  is  the  beneficial  owner  of  such  shares, 
against  calls  made  upon  them  in  the  winding  up  of 
the  company.  The  courts  of  Hong  Kong  haye 
decided  against  the  plaintiff  upon  the  eyidenoe 
adduced  by  him ;  and  haye  eutered  judgment  of  non- 
suit. The  defendant  adduced  no  eyidenoe ;  it  did  not 
becomenecessaryfor  him  todoso.  The  Chief  Justice 
who  first  heard  the  case  decided  that  the  defendant 
was  the  sole  beneficial  owner  of  the  shares,  but  that 
the  plaintiff  had  failed  to  proye  any  contract  by  the 
defendant  to  indemnify  nim  either  express  or 
implied.  On  appeal  the  Chief  Justice  and  Wise,  J., 
considered  that  although  the  defendant  had  become 
the  sole  beneficial  owner  of  the  shares,  the  relation  of 
trustee  and  cestui  que  trust  had  not  been  created 
between  the  plaintiff  and  the  defendant  and  that  the 
defendant  had  not  become  liable  to  indemnify  the 
plaintiff.  Ag^dnst  these  decisions  the  plaintiff  has 
apgealed  to  this  board. 

The  facts  of  the  case  so  far  as  they  are  material  are 
shortly  as  follows : 

The  bank  in  question  was  formed  and  registered 
with  limited  liability  under  the  Companies  Act, 
1862.  Its  capital  was  diyided  into  shares  which  were 
not  fully  paia  up  when  it  went  into  liquidation,  which 
it  did  in  December,  1894.  Calls  haye  been  maie  on 
the  oontributories,  of  whom  tiie  plaintiff  is  one.  He  is  a 
contributory  in  respect  of  fifty  £10  shares.  He  has 
been  sued  by  the  liquidator  for  the  calls  made  on  him 
in  respect  of  those  shares  and  judgment  has  been 
given  against  him  for  £402  12s.  lid.  which  he  seeks 
to  recoyer  from  the  defendant. 

The  fifty  shares  in  question  were  placed  in  the 
plaintifTs  name  in  April,  1891,  by  his  then  employers, 
Benjanun  &  Kelly,  who  were  share-brokers.  The 
plaintiff  neyer  had  any  beneficial  interest  in  them ;  but 
he  was  registered  as  their  holder  on  the  3rd  of  April, 
1891.  A  proyisional  certificate  of  his  ownership  was 
made  out  and  he  signed  a  blank  transfer  of  them,  and 
those  two  documents  Wcre  held  by  Benjamin  &  Kelly, 
who  psid  the  application  and  allotment  money  and  first 
call.  This  certificate  and  transfer  afterwards  came 
into  the  hands  of  one  Coxon,  who  acted  on  behalf  of  a 
syndicate  formed  to  speculate  in  shares  in  another 
company.  The  defendant  financed  this  syndicate  and 
the  provisional  oerti^oate  and  blank  transfer  of  the 
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fifty  shares  in  question  were  with  other  securities 
pledged  by  Ooxon  with  the  defendant  as  security  for 
his  advanoes.  In  October,  1891,  the  plaintiff's 
provisional  oertificate  was  exchanged  for  an  ordinary 
certificate,  which  the  defendant  has  ever  since 
held.  In  March,  1892,  dividends  were  paid  on 
those  shares  and  the  defendant,  as  holder  of  these 
fiftjr  shares,  demanded  these  dividends  from  the 
plamtiff  and  received  them  from  him.  The  operations 
of  the  syndicate  resulted  in  considerable  loss.  Their 
accounts  with  the  defendant  were  dosed,  and  in 
October,  1892,  the  defendant  became  the  absolute 
owner  of  the  shares.  This,  at  least,  is  the  conclusion 
arrived  at  by  both  courts  in  Hong  Kong  from  the 
entries  in  the  defendant's  books,  and  tbere  are  no 
grounds  on  which  this  board  can  come  to  any  different 
conclusion. 

In  November,  1893,  a  call  of  £1  per  share  was  made 
payable  by  four  instalments  of  5t,  each.  The  first 
three  of  these  instalments,  payable  in  November,  1893, 
February  and  April,  1894,  were,  at  the  plaintiff's 
request,  paid  by  the  defendant  to  the  plaintiff,  and  by 
him  to  the  bsmk.  The  defendant  said  he  was  not 
liable  to  pay  them ;  and  in  his  books  he  debited  the 
plaintiff  wiw  those  payments,  but  there  is  no  evidence 
that  the  plaintiff  was  mformed  of  this.  The  fact  that 
the  defendant  did  not  at  this  time  debit  Coxon  with 
these  calls  seems  to  their  lordships  very  strong  evi- 
dence that  at  this  time  Coxon's  interest  in  these 
shares  was  at  an  end,  and  they  belonged  absolutely 
to  the  defendant. 

On  the  10th  of  April,  1894,  the  plaintiff  wrote  to 
the  defendant  asking  that  the  shares  might  be  trans- 
ferred out  of  the  plaintiff  s  name,  but  the  defendant 
declined  to  get  this  done,  and  the  plaintiff  said  no 
more  about  it  until  June,  1894,  when  the  fourth 
instalment  of  5s.  in  respect  of  the  call  of  £1  became 
due.  The  plaintiff  then  atked  the  defendfiudt  to  p«y 
this  instalment,  and  he  did  bo,  but  debited  the  plain- 
tiff with  the  amount  as  before.  Shortly  afterwards 
the  plaintiff's  soUoitors  wrote  to  the  d«fendanc  and 
asked  him  to  have  the  shares  transferred  out  of  the 
plaintiff's  name.  But  the  defendant  declined,  saying 
that  the  shares  were  lodged  with  him  by  Coxon,  who 
was  absent  from  the  colony. 

Further  correspondence  took  place  after  calls  had 
been  made  by  the  liquidator  on  the  plaintiff,  as  already 
stated,  but  the  defendant  refused  to  indemnify  the 
plaintiff,  and  this  action  was  commenced. 

It  appears  from  the  evidence  as  it  stands  that  the 
defendant  became  in  October,  1892,  the  sole  beneficial 
owner  of  these  shares,  the  legal  title  to  whiuh  was 
vested  in  the  plaintiff.  Assuming  this  to  be  estab- 
lished, their  lordsbips  are  at  a  loss  to  understand  what 
more  was  required  to  create  the  relation  of  trustee  and 
cestui  que  trtM^  between  the  plaintiff  and  the  defendant. 
The  facts  that  they  never  stood  in  the  relation  of 
vendor  and  purchaser,  that  there  was  no  contract 
between  them,  that  the  defendant  never  requested  tbe 
plaintiff  to  become  his  trustee,  are  quite  iuimaterial. 
All  tbat  is  necessary  to  establish  the  relation  of 
trustee  and  cestui  que  trust  is  to  prove  that  the  legal 
title  was  in  the  plalutiff  and  the  equitable  title  in  the 
def«>ndant.  This  migut  be  proved  in  many  ways. 
The  mode  of  proof  is  quite  immaterial.  Being  proved , 
no  matter  how,  the  relation  of  trustee  and  ceatxU  que 
trust  was  thereby  estublished. 

No  one  can  be  made  the  beneficial  owner  of  shares 
against  his  will.  Any  attempt  to  mtike  him  so  can  be 
defeated  by  disclaimer.  But  the  moment  the  de- 
fendant accepted  the  beneficial  ownership  of  these 
shares  be  became  the  plaintiff  s  cestui  que  trusty  and 
the  plaintiff  had  no  option  in  tbe  matter. 

The  next  step  is  to  consider  on  what  principle  an 
absolute  beneficial  owner  of  trust  property  can  throw 


upon  his  trustee  the  burdens  incidental  to  ito  owner- 
ship. The  plainest  principles  of  j  ustice  require  tb&t  the 
cestui  que  trust  who  geto  sll  tiiie  benefit  of  the  property 
should  bear  its  burdens  unless  he  can  show  some  good 
reason  why  his  trustee  should  bear  them  himself. 
The  obligation  is  equitable  and  not  legal,  and  the 
legal  decisions  segntiving  it,  unless  there  is  some 
confract  or  custom  imposing  the  obligation,  are 
wholly  irrelevant  and  beside  the  mark.  Even  where 
trust  property  is  settled  on  tenants  for  life  and 
children  the  right  of  their  trustee  to  be  indemnified 
out  of  the  whole  trust  estate  against  any  liabilitiflc 
arising  out  of  any  part  of  it  is  dear  and  indisputaUe; 
although  if  that  which  was  once  one  large  trust 
estate  has  been  converted  by  the  trustees  into  semal 
smaller  distinct  trust  estetes  the  liabilities  incidental  to 
one  of  them  cannot  be  thrown  on  the  beneficial  ownen 
of  the  otbers.  This  wa*  decided  in  Fraser  or  BohinMon  ▼. 
Murdoch,  30  W.  B.  162,  6  App.  Gas.  855,  which  was 
referred  to  in  argument.  But  where  the  only  cesHU 
que  trust  is  a  person  sui  juris  the  right  of  the  trustee 
to  indemnity  by  him  against  liabdities  incurred 
by  the  trustee  by  his  retention  of  the  trust  property 
has  never  been  limited  to  the  trust  property;  it 
extends  further  and  imposes  upon  the  cestui  que  trust 
a  personal  obligation  enforoeable  in  equity  to 
indemnify  his  trustee.  This  is  no  new  principle,  but 
is  as  old  as  truste  themselves 

In  BcUsh  V.  Hyham,  2  P.  Wms.  453,  the  trustee 
sought  indemnity  in  equiry  not  against  a  liability 
incidental  to  the  ownership  of  the  trust  property 
but  against  a  liability  incurred  by  him  by  boTTOwing 
money  at  the  request  and  for  the  benefit  of  his  cestui 
que  trust.  The  court  decided  that  the  plaintiff  vras 
entitled  in  equity  to  tbe  relief  which  he  sought  on 
the  broad  ground  *'  that  a  cestuis  que  trust  ought  to 
save  his  trustee  harmless  as  to  all  damages  relating^  to 
the  trust."  This  language  (although  open  to 
criticism  if  applied  to  cestuis  que  trustent  who  are  not 
sui  Juris  and  also  sole  benetlcial  owners)  shows  pUinly 
enough  that  it  was  taken  for  granted  as  well  ststtled 
that,  speaking  generally,  absolute  beneficial  owners 
of  property  must  in  equity  bear  the  burdens  incidental 
to  ite  ownership,  and  not  throw  such  burdena  on 
their  trustees. 

The  short  report  of  Balsh  v.  Hyham  as  given  in 
2  Eq.  Oas.  Abr.  741,  fol.  8,  shows  that  thts  general 
rale  was  well  recognized,  and  that  the  decision  -wws 
only  an  illustration  of  ito  application  to  the  facto  then 
before  the  court. 

It  is  impossible  to  read  the  judgment  of  '^gram, 
Y.G.,  in  Pheni  v.  Oillan,  5  Hare  1,  without  oomias 
to  the  conclusion  that  he  also  regarded  the  geaeral 
rule  as  well  esteblished. 

The  principle  acted  upon  in  Bdlsh  v.  Hyham  was 
reconsidered  and  most  strikingly  illustrated  in  the 
well-known  case  of  In  re  German  Mining  C0.9  Ex 
parte  Chippendale,  2  W.  B.  543,  4  De  G.  M.  & 
G.  19,  where  the  shareholders  of  a  mining  oom- 
pany  were  held  liable  personally  to  indemnify 
tbe  directors  against  paymento  made  by  them  in 
discharge  of  debto  contracted  by  them,  but  which 
paymento  created  no  legal  obligation  on  the  company 
enforceable  at  law,  and  could  not  be  recovered  by 
the  directors  from  the  company  by  any  action  at  oon&- 
mon  law.  The  shareholders  in  vain  contended  in  thsht 
case  that  the  directors  had  only  a  right  to  indemnity 
out  of  the  asseto  of  the  company :  see  p.  54. 

Wuere,  as  in  Balsh  v.  ffyham,  a  trustee  seeks 
indemnity  in  respect  of  transactions  in  which  he  need 
not  have  engaged,  and  which  were  not  within  the 
scope  of  his  trust,  he  mast  prove  that  his  cestui  ^ue 
trust  either  authorized  or  ratified  such  trans acttona. 
But  if  he  has  incurred  liability  within  tbe  scope  of 
Jbis  trust,  and  for  the  benefit  of  his  cestui  que  truwi. 
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Sx  parte  Chippendale  shows  that  nothing  more  is 
rrqoired. 

When  a  trustee  seeks  indemnity  from  his  ceetui  que 
trust  against  liabilities  arising  from  the  mere  fact  of 
ownersbip  there  is  neither  principle  nor  antbority  for 
gayiDg  that  the  trustee  Deed  prove  any  request  from 
his  cestui  que  trust  to  inonr  such  liabilily.  In  \be  case 
mpposed  the  tnitt  inTolves  sooh  liabilities  and  the 
trustee  whilst  he  remains  such,  oannot  get  rid  of  them. 
He  18  subject  to  them  as  legal  owner ;  but  in  equity 
they  fell  on  the  equitable  owner  unless  there  are  good 
zestons  why  they  should  not. 

As  regards  shiires  this  right  of  a  trustee  to  be  in- 
demnified by  his  cestui  que  trust  against  oalls  has  been 
repeatedly  recognized  and  enf  oroed  on  the  principles 
Applicable  to  the  equitable  ownership  of  property,  and 
without  reference  to  the  principles  apphcaUe  to  con- 
trsots  or  specific  performance  or  any  other  legal  or 
equitable  doctriue.  Nothing  can  be  plainer  or  sounder 
tb«n  tbe  language  of  James,  Y.O.,  in  Ccistellam 
Y.  Hobson,  18  W.  B.  731,  L.  B.  10  Bq.  47;  and  of 
Chitty,  J.,  in  Loring  v.  Dams,  84  W.  B.  701,  32  Oh  D. 
625  James  ▼•  May,  L.  B.  6  H.  L.  328,  proceeded  on 
tiie  sune  principle.  Other  cases *to  the  same  effect 
might  be  cited,  but  it  is  ntineoessary  to  refer  to 
thfloL  No  case  has  been  found,  nor  as  their  lord- 
ships believe  can  be  foimd,  which  is  opposed  to  these 
anUiorities 

The  p  indple  was  recognised  by  Fry,  J.,  in 
Hughes  Ballett  y.  The  Indian  Mammoth  Gold  Mines 
Co.,  31  W.  B.  285,  22  Ou.  D.  661,  although  he 
there  held  that  the  application  for  indemnity  was 
premature. 

Itis  true  that  the  facts  of  this  case  are  not  in  all 
reipeots  like  tiiose  in  the  cases  above  alluded  to.    But 
slthongh  the  facts  are  different  the  result  of  them 
is  the  same ;  i.e.,  the  facts  were  such  that  the  relation 
of  trustee  and  cestui  que   trust  was   created.       In 
this  case   the    defendant  did  not  create  the  trust 
on  which  the  plaintiff  originally  held  the   shares. 
The   defendant  had   nothing    to  do   with    procur- 
ing their  registration  in  the  plaintiff's  name  as  trustee 
for   Benjamin    &    Kelly  and  their    assigns.      This 
feature  of  the  case  was  strongl]^  relied  upon  by  ths 
defendant's  counsel  as  distinguishing  it  from  those 
above-mentioned,  and  reliance  was  placed  on  what 
Lord  Blackborn  said  in  Fraser  v.  Murdoch  about 
makers  of  trusts  (see  6  App.  Cas.,  at  p.  872)  and  trusts 
to  carry  on  business  with  particular  funds  (see  p.  875). 
But  their  lordships  can  find  nothing  in  Lord  Black- 
bum's  judgment   which   is   inconsistent   with   the 
principles  which  in  their  lordships'  opinion  govern 
this  case.    The  fact  that  the  defendant  did  not  create 
the  trust  on  which  the  plaintiff  held  the  shares  when 
they  were  first  placed  in  nis  name  affords  the  defendant 
no  defence  to  this  action.    Although  the  defendant 
did  not   create   the   trust  he   accepted  a  transfer 
of  the  beneficial  ownership  in  the  shares  first  as  mort- 
gagee and  afterwards  as  sole  beneficial  owner  with 
full  knowledge  of  the  fact  that  ther  were  registered 
in  the  plaintiff's  name  as  trustee  for  their  original 
purchasers  and  their  assigns  whoever  they  might  be. 
Bf    this    acceptance    tne     defendant    became   the 
plaintiff's  cettui  que  trust ;  and  the  plaintiff  could  not 
prevent  it  or  tffectually  depute  his  trusteeship  for  the 
defendant.      By    this    acceptance     the    defeodant 
created  the  trust  for  himself.    Having  done  so  the 
defendant,  as  the    beneficial   owner  of  the  sharei, 
demanded  from  the  plaintiff  and  obtauied  dividends 
declared  in  respect  of  them.     The  defendant  also 
paid  calls  made  upon  them  although  he  attempted  to 
protect  himself  hx>m  any  admission  of  liabiU^  by 
entering  these  payments  in  his  books  as  made  on 
behalf  of  the  plaintiff.    Lastly,  when  asked  b?  the 
plaintiff  to  procure  a  transfer  of  the  shares  out  of  the 


plaintiff's  name  the  defendant  refused  to  do  so 
and  thereby  compelled  the  plaintiff  to  continue 
to  hold  them  as  his  trustee.  It  is  idle  afrer 
this  to  rely  on  the  fact  that  the  defendant  did 
not  create  the  truit  in  the  first  inst-oice;  and 
idle  to  talk  of  renuaotation  or  disclaimer  of 
th^  shares  by  the  defendant  He  cannot  now 
nd  of  the  trust  for  himself  which  he  created 
becoming  beneficial  own«>rof  the  shsres,  and  whid 
trust  he  has  recognized  since  as  subsisting. 

It  is  quite  unnecessary  to  consider  in  this  case  the 
difiiculties  which  would  arise  if  these  shares  were  held 
by  tiie  plaintiff  on  trust  for  tenants  for  hf e  or  for 
infants  or  upon  special  trusts  limiting  the  right  to 
indenmity.  In  those  cases  there  is  no  beneficiary  who 
can  be  lustly  expected  or  required  personally  to 
indenmify  the  trustee  against  the  whole  of  the  burdens 
incident  to  his  legal  ownership  ;  and  the  trustee 
accepts  the  trust  knowing  that  under  such  circum- 
stances and  in  the  absence  of  special  contract,  his 
right  to  indemnity  cannot  extend  beyond  the  trust 
estate — t.e.,  beyond  tiie  respective  interests  of  his 
cestuis  que  trustent.  In  this  case  their  lordships 
have  only  to  deal  with  a  person  sui  juris  beneficially 
entitled  to  ahares  which  he  cannot  diwdaim.  The 
obligation  of  such  a  parson  to  indemnify  his  trustee 
against  calls  upon  them  appears  to  their  lordnhips 
in<^putable  in  a  court  of  equity,  unless,  of  course, 
there  is  some  contract  or  other  circumstance  which 
excludes  such  obligation.  Here  there  is  none. 
Whether  the  plaintiff  in  this  case  could  sue  Benjamin 
&  Kelly  on  any  promise  by  them  to  indemnify  him 
need  not  be  mscussed.  Such  a  right,  if  it  exists,  in 
no  way  affects  the  obligation  of  the  defendant  as  the 
plaintiff's  cestui  que  trust.  But  it  is  obvious  that  any 
payment  to  the  plaintiff  by  Benjamin  &  Kelly  or  by 
the  defendant  in  respect  of  the  calls  would  reduce  the 
amount  whidi  the  plaintiff  could  recover  from  the 
defendant  or  from  them  as  the  case  might  be. 

For  these  reasons  their  lordships  will  advise  her 
Majcity  to  allow  the  appeal  and  to  reverse  the 
judgments  appealed  from,  with  costs;  and  the 
defendant  will  pay  the  costs  of  this  appeal. 

Owing  to  the  judgment  appealed  from  being  a 
judgment  of  non-suit  only,  their  lordships  are  unable 
to  advise  her  Majesty  to  order  judgment  to  be 
entered  for  the  plaintiff  with  costs.  The  defendant  is 
entitled  to  a  new  tciel  at  the  risk  of  costs.  But  how 
in  the  face  of  his  own  books  and  conduct  he  can 
reasonably  hope  for  ultimate  success  their  lordships 
are  at  a  loss  to  conceive.  If,  however,  he  insists  on 
his  strict  rights  he  is  entitled  to  have  the  action 
remitted  to  Hong  Kong  for  retrial ;  and  their  lord- 
ships will  humbly  so  advise  her  Majesty. 

Solidtors  for  appellant,  Harwood  &  Stephenson. 
Solicitors  for  respondent,  Sharpe,  Parker,  Pritchards, 
Barham,  <fc  Lawford, 


Jan.  15. 


(Sourt  01  Appeal. 

From  Chan.  Div.  ) 

(Bigby  and  Stirling,  L.JJ.)  ) 

In  re  Kebly,  Son,  &  Verden.  (o.) 

Practice — Writ — Solicitor — Undertaking  to  enter  appear- 
ance— Duration  of  undertaking — R,  8.  C.  ord,  8,  r.  1  ; 
ord.  9,  r.  1. 

The  solicitors  of  a  defendant,  with  the  defendants 
authority,  upon  the  issue  of  a  writ  of  sumTnons  gave  the 


(a.)  Beported  by  S.  B.  Willia^ms,  Biq.,  Barrister- 
at-Law. 
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plaintiff  a  written  undertaking  in  these  terme,  **  We 
accept  service  "  {of  the  tvrtt)  **far  the  defendant  and  will 
enteir  an  appearance  in  due  course.** 

Held,  that  such  an  undertaking  continued  binding  on 
the  defendant  and  his  solicitors  even  after  the  lapse  of 
more  tJ^n  twelve  months  from  the  date  of  issue  of  the 
writ,  and  could  he  enforced  by  attachment  of  the  defend^ 
anfs  solicitors. 

Judgment  of  Farwell,  J.  (ante,  p*  199),  affirmed. 

This  was  an  appeal  from  an  order  made  by  Far«rell, 
J.,  on  a  motion  for  a  writ  of  attachment  against  the 
above-named  firm  of  soUdtors  by  reason  of  their 
fEulure  to  enter  an  appearance  for  the  defendants  in 
an  action  of  Anderson  y.  Tarhutt  in  pursuance  of 
their  written  undertaking  to  do  so.  The  motion  was 
porely  formal  (there  being  no  suggestion  of  any 
impropKBr  conduct  <m  the  part  of  the  solicitors), 
the  object  of  it  b«ing  to  have  the  question  of  the 
effsot  of  the  undertaking  determined  by  the  court. 

The  writ  in  the  above-mentioned  action  was  issued 
on  the  23rd  of  Februar?,  189^  and  by  it  the  plaintiff 
as  executrix  of  one  Anderson,  deceased,  olaimea  (inter 
alia)  an  account  of  profits  made  by  the  defendants 
on  the  resale  by  them  of  certain  property  purctiased 
or  agreed  to  be  purchised  by  them  and  resold  to  a 
company.  The  writ  was  indorsed  with  the  following 
memorandum :  "  We  accept  service  for  the  defendants 
Tarbutt  and  Quentin,  and  will  enter  appearance  in 
due  course,"  and  such  memorandum  was  signed 
Eerly,  Son,  &  Verdan,  Various  negotiations  for  a 
settlement  subsequently  took  place,  and  owing  to 
some  of  the  parties  interested  being  resident  abroad 
the  time  for  entering  appearance  was  by  consent 
extended  to  the  30th  of  April,  1899.  Owiog  to 
various  cauies  the  matter  was  allowed  to  drop,  and 
nothing  furtber  was  done  in  the  action  until  October, 
1900,  when  the  negotiations  for  a  settlement  were 
put  an  end  to  by  the  refussl  of  the  plaintiff  to  accept 
an  offer  which  had  been  made  by  ike  defendants  on 
the  24th  of  February,  1899.  Tne  plaiotiffa'  solicitors 
then  called  upon  Messrs.  Kerly,  Son,  &  Yerden  to 
enter  an  appearance  for  the  defendants  pursuant  to 
their  undertaking.  Oorrespondence  foltowed,  tbe 
reiultof  which  was  that  the  defendants'  solicitors 
contended  that  owing  to  the  time  that  had  elapsed 
the  action  had  expir<>a,  and  consequently  their  under- 
taking had  ceased  to  be  binding  upon  them.  Tney 
further  stated  that  they  had  applied  to  their  clients 
for  instructions  as  to  entering  appearance,  and  the 
clients,  in  view  of  the  long  dday  on  the  part  of  the 

Sintiff,  directed  them  not  to  enter  an  appearance, 
e  clients,  however,  requested  their  solicitors  to  do 
whatever  the  court  thought  fit  to  direct  under  the 
circumstances.  It  appeared  that  if  the  writ  were  to 
be  treated  as  having  lapsed,  in  all  probability  a  nev 
writ  would  be  met  by  a  plea  of  the  Statute  of  Limita- 
tions, which  did  not  apply  to  the  cause  of  action  under 
the  original  writ.  The  real  qaestion  was,  what  period 
of  time  was  sufiBdent  to  put  an  end  to  an  undertakiag 
to  enter  appearance. 

Farwell,  J.  {ante,  p.  199},  held  that  ord.  8,  r.  1, 
meant  that  iiie  writ  was  m  force  for  the  purpose 
of  service  for  twelve  months,  not  tbat  at  the 
end  of  that  period  it  had  lost  its  efficaoy  for  all 
poxposes,  and  that  the  undertaking  was  a  contract 
binding  for  six  years  and  must  be  complied  with. 

F^mthis  decision  the  solicitors  appealed. 

Jenkins,  Q,0.,  and  D.  M.  Kerly,  for  the  appellants, 
contended  that,  having  regard  to  ord.  8,  r.  1, 
there  was  now  no  writ  in  exist'^nce  to  which  they 
could  enter  an  appearance. 


Upfohn,     O.a, 
respondents. 


and     F.     Gore-Browne,    for    the 


BiOBY,  L.J.,  said:  The  question  in  this  case  ii 
whether  the  court  has  jurisdiction  to  proceed  against 
solicitors  on  their  undertaktog  to  enter  appearance.  It 
is  agreed  on  all  hands  that  there  has  been  no  unfair  or 
improper  conduct  on  the  part  of  the  solicitors,  and  the 
client  very  fairly  instructed  his  solicitors  to  no 
whatever  the  court  thought  fit  to  direct  under  the 
circumstances.  In  February,  1899,  the  writ  in  the 
action  was  brousht  to  the  d«*f  endants  solicitors  and 
they  indorsed  on  it  the  following  memorandum :  *'  We 
accept  service  for  the  defen&nts  and  will  enter 
appearance  in  due  course."  That  was  done  with  the 
authority  of  the  client,  and  we  are  not  here  concemed 
with  any  question  as  to  usurped  authority  or  want  of 
authority.  In  my  opinion  the  effect  of  the  under- 
taking by  the  defendants'  solidtora  was  that  all 
obligation  as  to  formal  service  was  waived.  The 
indorsement  in  fact  was  equivalent  to  formal  service. 
The  undertaking  was  unconditional.  They  miitht 
have  said,  **  We  will  accept  service  and  enter  an 
appearance."  That  was  not  the  case  here.  They 
actually  accepted  service.  At  the  end  of  the  two 
months,  the  extended  time  for  entering  appearance, 
they  ought  therefore  to  have  entered  appearance.  It 
was  their  place  to  do  so.  Ord.  8,  r.  1,  has  no  aoplioa- 
tion  to  the  preient  case.  Neither  the  solicitors  nor 
the  dimt  has  any  reaton  to  complain,  for  the  delay 
was  the  delay  of  the  defendants.  The  solicitors  are 
subject  to  the  jurisdiction  of  the  court  and  as  officers 
of  tne  court  ought  to  carry  out  their  undertaking  to 
enter  an  appearance.  IRie  order  therefore  will  be 
that  the  solicitors  do  forthwith  enter  an  appearanoe. 
If  there  is  any  diffioulty  in  doing  so  the  matter  may 
be  aieain  brought  before  the  court  As  this  is  an 
application  in  the  matter  of  the  soliciters,  the  coats 
should  be  paid  by  the  solicitors. 

SuBLiNa,  L.J.,  agreed,  and  said  he  desired  not  to 
decide  anything  which  did  not  arise  from  the 
particular  facts  of  thi«i  case.  Having  atated  the  facts, 
he  said  the  question  was  whether  appearance  ought  now 
to  be  enterHd— wh«*ther  ord.  8,  r.  1.  was  spent,  so  to 
peak?  His  lordship  then  read  ord.  8,  r.  1,  and  also 
ord.  9,  r.  1,  and  saidTthat  what  had  taken  place  here 
was  not  strictly  in  accordance  with  either  rule.  The 
indorsem«>nt  on  the  writ  meant  '*  You  may  treat  me 
as  served  and  appearancs  shall  be  ent^ired  in  due 
course."  It  was  in  fact  a  dispensation  of  formal 
notice.  In  his  opinion,  after  acceptance  of  service  a 
writ  ought  not  to  be  renewed.  That  was  a  dream- 
stance  of  great  weight  in  deciding  the  present  oaae, 
and  looking  at  all  the  circumstances  his  lordship  was 
of  opinion  that  the  delay  was  not  so  great  aa  to 
prevent  appearance  being  now  entered,  which  shonld 
accordingly  be  done. 

Appeal  dismissed. 

Solicitors,  Kerly,  Son,  &  Verden;  Loughborough, 
Gedge,  Nisbet,  &  Drew. 


Oct.  30;  Nov.  2; 
Dec.  17. 


From  Ohan.  Div. 

(Lord  Alverstone,  L.O. J.,  and  Rigby  ] 

and  Yaughan  Williams,  L. JJ^ 

In  re  Borax  Co. 
Foster  v.  Borax  Go.  (a.) 

Company — Debentures — Floating  security — 8dU  ofoMBtU 
to  anther  company  ^Dissentient  debenture-Mdsre — 
Ultra  vires. 

Where  a  company  sells  its  assets  to  anotJier  company, 
dissentient  debenture-holders,  having  a  floating  security, 

(a.)  Beported  by  S.  B.  Williams,  Esq.,  Barriater- 
at-Law. 


ToL  yTil'it,          [Ab.  s,  isoi.] 

TBtE  WEEKLY  REPORTER. 

213 

CoTOT  OF  Appeal. 

In  be  Bobax  Ck). 

Ck>UET  OF  Appeal. 

are  not  entiiied  to  innst  on  payment  unUsa  the  sale  is 
ultra  Tins,  or  the  undertaking  hoe  ceaeed  to  be  a  going 
coneem,  or  their  debentures  give  iJ^em  an  express  right  to 
veto  the  transaction. 

Tbii  WAS  an  appeal  from  a  decision  of  Farwell,  J. 

The  Borax  Co.  wat  incorporated  in  1887  for  the 
pnzpoae  (inter  alia)  "  to  Mil  all  or  any  part  of  the 
company's  boeinesi  or  property,  and  to  subsoribe  for, 
take,  hold,  dutribnte,  allot,  scdl,  or  deal  with,  any 
debentonsB,  aharet,  stocks,  or  securities  of  any  other 
company  or  other  assooiatioa  or  undertaking." 

In  May,  1898,  the  company  went  into  volnutary 
liquidation,  and  in  July  folio  viog  the  court  sanctioned 
a  loheme  of  arrangement  which  was  declared  to  be 
binding  upon  all  debenture-holders,  and  stayed  all 
other  and  further  prjceedings  in  the  Toluntary 
winding  np. 

Under  this  scheme  the  plaintiff,  who  had  previously 
been  the  holder  of  114  debentures  of  £100  each,  was 
to  ncdve  228  new  debentures  of  £60,  all  of  which 
oontamed  a  charge  by  way  of  floating  security  over 
the  whole  property,  undertaking,  and  assets  for  the 
time  being,  whether  present  or  future,  of  the  com- 
pany. 

On  the  29th  of  November,  1898,  the  company 
entered  into  an  agreement  with  a  certain  De  Friese 
for  the  sale  to  the  latter,  free  from  incumbrance,  of 
the  whole  of  its  property  and  assets,  with  the  excep- 
tion of  certain  securities  to  the  value  of  about 
£23,000  for  the  consideration  of  £320,000,  with  a 
view  to  the  whole  undertaking  being  taken  over  and 
worked  in  the  future  by  a  proposed  new  company  to 
becslled  Borax  Consolidated.  The  purchase-money 
of  £320,000  was  to  be  paid  as  to  £100,000  either  m 
ossh  or  in  the  issue  of  4^  per  cent,  debenture  stock  by 
Borax  Consolidated  to  tne  Borax  Co.,  as  to  £150,000 
either  in  oashor  by  the  allotment  of  folly  patd-up 
prefereiice  ihares  in  Borax  Consolidated,  and  as  to 
the  rsmaining  £70,000  by  the  allotment  of  fully  paid- 
up  ordinary  shares  in  Borax  Consolidated. 

By  the  lame  agreement  the  Borax  Co.  bound  them- 
selves for  the  future  not  to  carry  on  thuir  former 
business  as  manufacturers  of  or  dealers  in  borax,  &o., 
otherwite  than  in  conjunction  with  and  for  the  benefit 
of  tbe  new  company. 

On  the  10th  of  January,  1899,  De  Friese  entered 
into  an  agreement  with  the  trustee  of  the  proposed 
new  company  for  the  sale  to  the  new  company  of  tne 
wholt*  undertaking  less  the  said  securities  of  the  value 
of  £23,000. 

On  the  9th  of  February,  1899,  the  plaintiff  issued  his 
writ  in  ihe  present  action  daiiuing  {inter  alia)  that  tbe 
Borax  Co.  might  be  restrained  from  carrying  out  the 
proposed  sale  contained  in  the  agreemeots  of  the  29tti 
of  November,  1898,  and  the  10th  of  January,  1899, 
without  first  making  proper  provision  for  the  payment 
of  those  debenture-holders  who  dissented  from  the 
proposed  sale  and  in  the  alternative  for  foreclosure  or 


On  the  21st  of  March,  1899.  North,  J.,  granted 
an  interlocutory  injunction.  On  appeal,  however, 
the  Court  of  Appeal  without  expressing  any  opinion 
on  the  merits  of  the  case  dissolved  the  injunctioD,  on 
the  defendants  paying  into  court  the  sum  of  £16,800, 
which  »as  sufiBoient  in  any  event  to  latiafy  the  claims 
of  all  the  dissentient  debeuture-hdders ;  and  the 
agreements  for  sale  as  aforesaid  were  accordingly 
carried  into  efftct. 

At  the  subsequent  trial  of  the  action  the  plaintiff 
datmed  to  be  entitled  to  have  his  debentures  paid  off 
or  to  foreclose,  and  contended  that  the  iojuuotion 
had  been  dissolved  on  the  terms  that  he  should  get  that 
to  which  be  was  eniitled. 

FarweU,  J.,  was  of  opinion  that  the  Court  of 


Appeal  intended  that  the  sale  should  proceed  and 
that  the  money  paid  into  court  was  meant  to  be  a 
security  for  the  dissentient  dnbenture-holders  in  sub* 
stitntion  for  the  assets  sold  by  the  Borax  Co.  His 
lordship  therefore  made  a  decleration  that  the  disser«t- 
mg  dbbenture-holders  ha'i  a  charge  upon  the  £16,800 
and  such  other  assets  of  the  Borax  Co.  as  had  not  been 
included  in  the  sale  to  the  Borax  Consolidaned. 
The  Borax  Co.  now  appealed. 

SwinfenEady,  Q.C.,  and  Abraham^  for  the  company, 
argued  that  the  sale  to  Borax  Consolidated,  even 
though  some  of  the  debenture-holders  dissented,  was 
a  perfectly  legitimate  proceeding,  having  re^^ard  to 
the  memorandum  of  association  and  to  the  decision  in 
Wall  V.  London  and  Northern  Assets  Corporation,  47 
W.  B.  219,  [1898]  2  Ch.  469. 

Hughes,  Q,C.,  and  A.  C.  Clauson,  for  the  plaintiff, 
contended  tnat  the  defendant  cnnpany  were  not 
justified  in  altering  the  nature  of  the  plaintiff's 
security,  and  ref«rr«^  to  Wallace  v.  Evershed,  [1899]  1 
Ch.  891,  47  W.  E.  Dig.  133 ;  In  re  German  Date  Coffee 
Co.,  30  W.  E.  717.  20  Ch.  D.  169  ;  In  re  Vivian  d 
Co.,  48  W.  E.  636,  [1900]  2  Ch.  664. 

Cur.  adv.  vutt. 

Dec.  17.— Lord  Alykbstonb,  L.C  J.,  after  stating  tiie 
facts,  said :  We  have  now  to  consider  whether  the  plain- 
tiff and  the  other  dissenting  debenture-holders  are  en- 
titled to  enforce  payment  of  the  amoimt  of  their 
debentures  in  priority  to  the  assenting  debenture- 
holders.  [His  lordship  then  referred  to  the  memo- 
randum of  association,  and  continued  as  follows:] 
Farwell,  J*,  has  not  decided  that  the  company  had  so 
ceased  to  carry  on  busioest  that  it  could  be  wound  up, 
nor  was  this  contended  before  us  in  the  argument  on 
behalf  of  the  respondents.  I  come  to  the  conclusion 
upon  the  facts  that  the  company  will,  notwithstand- 
ing the  arrangement  made  with  De  Friese,  still  be 
carrying  on  some  part  of  the  undertalong  as  con- 
templated by  the  memorandum  of  association  and 
could  n  >t  be  wound  up.  I  also  come  to  the  oon- 
oluaion,  which  is  perhaps  another  way  of  stating  the 
same  view,  tiiat  the  company  in  the  agreements  made 
to  which  exception  is  tedcen  by  the  plaintiffi  has 
not  acted  ultra  vires  of  the  memorandum  of  associa- 
tion. But  it  is  contended  that  although  this  may 
be  so,  the  effect  of  the  agreeineuts  entered  into  by  the 
company  is  such  that  the  transactions  cannot  be 
carried  out  without  the  consent  of  all  the  debenture- 
holders  and  that  therefore  the  non-assenting 
debenture-holdf-rs  are  entitled  to  claim  payment  in 
fulL  It  sf  ems  to  me  that  the  right  of  the  debenture- 
holders  who  have  only  a  fioating  charge  on  the 
undertaking  and  its  assets  is  clearly  settled  by  the 
judgment  of  the  House  of  Lordn  in  OovemmenJt  Stock, 
(Jkcy  Investment  Co  v.  Manila  Eailway,  45  W.  E.  3d3» 
[1897]  A.  C.  81,  and  I  will  only  quote  the  words  of 
Lord  Macnaghteu:  «A  fioating  security  is  an 
equitable  charge  on  the  assets  for  the  time  bebg  of  a 
going  concern.  It  attaches  to  the  subject  charged  in 
the  varying  condition  in  which  it  happens  to  be  from 
time  to  time.  It  is  of  the  essence  of  such  a  charge 
that  it  remaios  dormant  until  the  undertaking 
charged  ceases  to  be  a  going  concern  or  until  the 
person  in  whose  favour  the  charge  is  crpated 
intervenes."  In  my  opinion,  in  order  to  enable  the 
debenture-holder  to  insist  on  payment  of  his  deben- 
tures m  such  a  case  as  this,  he  must  show  either  that 
the  act  complained  of  is  uUra  vires,  or  that,  to  use 
the  language  of  Lord  Iffacnaghten,  '*  the  undertaking 
has  ceased  to  be  a  goiog  ooncem ''  or  that  the  terms 
of  the  debrtuture  which  he  holds  give  him  the  express 
right  to  veto  or  negative  the  operations  whion  the 
^company  are  piopodng  to  carry  out  within  their 
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High  Goitbt. 


Haiaot  v.  Lssrs. 


High  Ooubt. 


powers.  In  my  opinion  the  facts  in  this  case  do  not 
support  any  of  the  above  poaitions.  There  is  nothing 
in  the  debenture  to  prevent  the  oompan/  from 
carrying  out  this  partioolar  operation  if  it  is,  as  I 
hold  it  to  be,  within  the  memorandmn  of  association^ 
acd  in  my  opinion  Farwell,  J.,  ought  to  have 
declined  to  givA  tbe  plaintiffiB  any  spedal  riehti  in 
respect  of  the  £16,800  brought  into  court  and  ought 
to  have  treated  them  as  having  only  the  same  rights  as 
the  debenture- holders  who  had  assented.  For  tiieee 
reasons  I  think  the  appeal  should  be  allowed,  with 
costs  here  and  below. 

BiGBT  and  Yattqhan  Williams,  L. JJ.,  agreed. 

Appeal  allowed. 

Solicitors,  ClemenU,  Williams^  &  Co, ;  Linklater  <fe  Co. 


Wili  Court  of  9u0tia. 


Chan.  Div.    I 
Kekewich,  J.  J 


Dec.  6,  18. 


Halbot  v.  Lens,  (a.) 

Ftindpal  and  agent — Warranty  of  authority — Miarepre' 
dentation  of  fact — Liability  of  supposed  agent. 

An  agreement  tuas  signed  by  tJie  plaintiff  and  L.  L. 
signed  ^^  for  self  and  wife  and  Dr.  C."  He  had  not  in 
fact  authority  from  his  wife  or  Dr,  C,  He  believed  and 
represented  that  he  had  his  wiffis  authority.  He  stated, 
and  the  plaintiff  knew,  that  fie  had  not  Dr.  O.'s  authority. 

In  an  action  by  the  plaintiff  against  L.  to  be  indemni' 
fied  by  him  for  the  non^concurrence  of  his  wife  and 
Dr.  C,   . 

Held,  that  L.  had  warranted  his  authority  to  sign 
for  his  wife,  but  not  for  Dr.  C,  and  that  he  was,  there- 
fore,  liable  in  damages  to  the  plaintiff  in  respect  of  the 
former,  but  not  of  the  latter,  signature. 

Smout  V.  Iibery,  10  M.  &  W.  I,  taken  to  be  overruled 
by  Collen  v.  Wright,  6  W.  B.  123,  8  EU.  &  Bl.  647. 

This  was  an  action  brought  by  E.  L.  Halbot  as 

Slaintiff  against  B.  G.  Lens  and  his  wife  Bfrs.  Lens,  as 
efendants.  The  plaintiff  and  the  defendant  B.  0. 
Lens,  who  carried  on  a  business  in  partnership  at 
Bradford,  in  August,  1899,  entered  into  an  arrange- 
ment with  their  creditors.  At  this  time  the  defendant 
ICrs.  Lens  and  Dr.  Clarke  were  put  guarantors  of  the 
firm's  baoldng  account. 

On  the  1st  of  September,  1899,  a  memorandum  of 
agreement  was  executed  by  B.  L.  Halbot  and  B.  C. 
Lens,  the  latter  signing  <*  for  self  and  wife  and  Dr. 
Clarke."  The  agreement  provided  that  Halbot  should 
take  over  the  current  business  of  Ihe  firm,  including 
stock,  book  debts,  goodwill,  and  trade-marks,  paying 
B.  C.  L*'ns  for  the  stock  as  therein  arrang^  and 
undertaking  to  meet  claims  of  customers  for  breach  of 
contract ;  and  that  B.  C.  Lens  should  take  the  firm's 
remainiDg  assets,  not  compete  in  the  business  for  a 
certain  time,  pay  in  full  preferential  and  secmred 
claims  and  an  agreed  composition  to  the  ordinary 
creditors  including  costs.  Clause  3  of  the  agreement 
was  as  follows:  <<A11  claims  (if  any)  made  aod 
existing  by  Dr.  Clarke  or  Mrs.  Lens  against  Halbot 
to  be  released."  Lens  had  no  authority  to  sign  the 
agreement  on  behalf  of  either  Dr,  Clarke  or  Mrs.  Lens, 
and  they  both  ri-pndiated  it.  The  plaintiff,  by  his 
statement  of  claim,  asked  for  a  declaration  {inter  alia) 
that  B.  C.  Lens  was  bound  uoder  the  agreement  to 
procure  a  release  by  Dr.  Clarke  and  Mrs.  Lens  of  all 

^  (a.}  Beported  by  C.  C.  Hsnslst,  Esq.,  Banister- 
at-Law. 


claims  then  made  and  existing  by  them  against  the 
plaintiff,  and  to  indemnify  uie  plaintiff  tberefrom, 
and  for  damages.  It  appesfed  from  the  evidence  thai 
at  the  time  of  signing  tbe  memorandum  B.  0.  Lsns 
represented  to  the  pUintiff,  as  he  believed  to  be  the 
fact,  that  he  had  authority  to  sign  on  behalf  of  his 
wife,  but  that  he  plainly  stated  he  had  no  authority 
to  sign  on  behalf  of  Dr.  duke,  and  that  the  plaintiff 
was  then  aware  Dr.  Clarke  had  already  refused  to 
agree  to  the  terms  of  the  memorandum. 

Warrington^  Q.C.,  and  Beddall,  for  the  plaintiff.— 
There  is  an  implied  contract  by  Lens  to  prooore  the 
concurrence  of  his  wife  and  Dr.  Clarke;  and  i(  he 
does  not  procure  their  ooncurrenoe  he  is  liable  in 
damages :  Oollen  v.  Wright.  6  W.  R.  265,  7  EU.  &  BL 
301,  6  W.  B.  123.  8  Ell.  &  Bl.  647 ;  In  re  National 
Coffee  Palace  Co.,  ExparU  Fanmwre,  32  W.  B.  236,  24 
Cn.  Div.  367. 

Benshaw,  Q.C.,  and  Methold,  for  the  defeodaat 
B.  C.  Lens. — As  regards  Lens'  signature  for  Dr. 
Clarke,  there  was  no  misrepresentation  of  fact: 
BeattU  V.  Lord  Ebury,  20  W.  B  994,  22  W.  B.  897, 
L.  B.  7  Ch.  App.  777,  L.  B.  7  H.  L.  102.  As 
regards  his  signature  for  his  wife,  there  was  no 
intentional  misrepresentAtian :  Smout  v.  Ilbery,  10 
M.  &  W.  1.  He  is  not  th<^refore  liable  as  ha^ng 
warranted  his  authority  in  either  case. 

Cur.  adv.  vult. 

Dec  18.— Eekswioh,  J.— Before  discussing  the 
question  which  was  m%inly  argued,  aod  which  is  one 
of  considerable  importance,  I  must  deal  with  tbe 
point  argued  on  beluJf  of  the  plaintiff  turning  on  the 
construction  of  clause  3  of  the  memorandum  of  the 
1st  of  September,  1889.  That  memorandum  was 
intended  to  operate  as  an  agreement,  and  it  is 
properly  pleaded  as  an  a^;reement  in  the  statement 
of  claim;  but  it  ii  not  beside  the  question  to  obierve 
that  it  is  not  exprested  to  be  made  between  partiea, 
and  that  it  is  intituled  '*  Memorandum  as  to  under- 
standing arrived  at  the  Ist  of  September,  1899,** 
from  wbich  it  might  be  inferred  that  the  doonm«nt 
was  intended  to  contain  the  terms  on  i^ch  aa 
agreement  was  to  be  made  rather  than  the  agreement 
itself.  The  argument  on  behalf  of  the  plaiotiff  with 
respect  to  the  construction  of  clause  3  was  tkat, 
inasmuch  as  Mr.  Halbot  was  to  be  released,  therefore 
this  clause  expressed  an  agreement  by  Mr  Lsds  that 
hn  would  procure  a  release  for  the  benefit  of  Mr. 
Halbot.  I  do  not  think  that  a  fair  constmo- 
tion  of  that  clause  standing  alone.  It  is  not 
expretsed  as  an  agreement  that  any  one  P^^ 
would  procure  a  release,  but  rather  as  a  condition 
of  the  entire  agreement  that  there  should  be  aome 
release,  and  by  referring  to  the  other  clauses  of  the 
agreement  it  is  se«n  that  wbea  it  wa^  intended  that 
anything  should  be  done  by  either  Mr.  Halbot  or 
Mr.  Lens  it  was  so  statt-d  in  plain  langu«ge. 

But  now  we  come  to  the  question  whether  the 
defendant  Lens  is  liable  in  damages  to  the  plaintiff 
for  not  having  procored  the  concurrence  of  Dr. 
Clarke  and  Mrs.  Lens  on  the  ground  that  he  pur- 
ported to  sign  the  memorandum  on  their  behalf 
as  well  as  on  his  own.  It  is  agreed  that  the 
law  on  this  subject  is  adequately  expounded  in 
the  judgments  in  CoUen  v.  Wright.  Study  of  the 
judgments  delivered  in  the  Qaeen*s  Bench  Divisson 
and  in  the  Exchequer  Cnamber  shows  that  these 
was  no  doubt  in  the  mind  of  any  of  tho  judses  vHiat 
was  the  question  falling  for  decision,  and  indeed  this 
is  as  clearly  stated  in  the  dissentieot  judgment  of  Oo6k- 
bum,  L.C.  J.,  as  it  is  in  the  judgment  of  tbe  majority  of 
the  Court  of  Exchequer  Chamber  delivered  by  WiUes, 
J.    I  ooolddte  many  passages  by  way  of  UlnstEatioa 
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bat  will  take  one  only  from  the  judgment  of  Cock- 
bam,  L.G.J.  He  saye:  '*The  propontion  we  are 
oalled  upon  to  affirm  »  that  by  the  la«r  of  England  a 
party  making  a  contract  ai  agent  in  the  same  of  a 
prinoipal  impliedly  oontracts  with  the  contracting 
party  that  he  has  aathority  fr>)m  the  alleged 
prinoipal  to  make  the  contract,  and  that  if  it 
tania  out  that  he  has  not  this  authority  he  is 
Habla  in  an  action  on  such  implied  contract."  That 
proposition  was  in  effect  affirmed  by  the  Oomrt  of 
Qoeen's  Bench  and  by  the  majority  of  the  Court  of 
Exchequer  Chamber.  The  decision  does  not  proceed 
on  the  footing  of  there  having  been  any  wrong  or 
omiskion  to  do  right  on  the  part  of  the  agent  in 
order  to  make  him  personally  liable  on  a  contract 
maAe  in  the  name  of  his  principal ;  and  the  judgment 
in  8moui  v.  Hhery^  which  was  delivered  fifteen  years 
before  CdUen  y.  Wright,  must  be,  I  think,  taken  to  be 
overruled  by  the  latter  case.  The  conclusion,  there* 
fore,  is  that,  in  order  to  enable  a  plaintiff  to  maintain 
SD  action  on  such  a  contract,  he  must  must  prove  a 
mirepreientation  of  fact — that  is  to  say,  a  representa- 
tion by  the  defendant  that  he  was  authorized  to  sign 
on  behalf  of  an  alleged  principal  when  in  fact  he 
was  not  so  authorized,  but  he  need  not  prove 
that  this  misrepresentation  was  due  to  an  omission 
or  wrong  of  the  party  signing.  The  dedsion  in 
CeUm  V.  WrigM  is  briefly  summarized  on  these  lines 
by  Hellish,  KJ.,  in  BeaUie  y.  Lord  Ehury,  to  which  I 
most  sgein  preeently  refer.  If,  ther  ef ore,  the  case  against 
the  defendant  Ir-ns  simply  is  that,  having  no  auth*  'rity 
to  sign  on  behalf  of  his  wife  and  Dr.  Clarke,  he  never- 
theleis  ■igned,  as  in  fact  he  did,  as  their  agent,  he 
mxut  be  regarded  as  having  entered  into  a  contract 
that  he  had  authority  so  to  sign,  that  is,  to  bind 
them,  and  if  there  were  no  such  au^hori^y  he 
must  be  held  to  have  made  a  misrepresentation 
of  fact  which  renders  him  liable  to  an  action 
on  the  implied  contract.  Ttie  defendant  Mrs.  Lens 
never  authorized  her  husband  to  sign  the  m«-mo- 
randum  of  agreement  on  her  behalf,  or  to  agree  to 
its  terms.  He  thought  that  he  had  such  authority 
or  that  she  would  ratify  his  bargain  on  her  behulf, 
and  the  plaiotiff  apparently  took  this  for  grant^-d. 
The  nropodtion  affirmed  hj  (Mien  y.  Wright  is 
directly  applicable,  and  the  plainuff  is  entitled  to 
judgment  on  that  footing.  There  was  some  dis- 
cossion  about  the  measure  of  damages,  but  the 
principle  is  well  settled,  and  I  do  not  anticipate  any 
oiffionltT  in  applying  it  to  the  case  in  dispute.  There- 
fore I  say  no  more  about  that  now. 

The  case  again%t  the  defendant  Lens  on  the 
alleged  misrepresentation  that  he  had  no  authority 
to  sign  for  Dr.  Clarke  stands  on  a  different 
footing.  The  result  of  the  evidence  is,  I  think, 
clearly  to  establish  that  both  the  plaintiff  and 
the  defendant  Lens  equally  knew  not  m^'rely 
that  the  defendant  Ler  s  had  no  authority  to  bind 
Br.  Clarke,  but  that  Dr.  Clarke  had  po»itively  declined 
toaisent  to  the  terms  of  the  agreem«-nt  so  far  as 
they  affected  him.  Is  it  possible  under  these  circum- 
stances to  say  that  the  defendant  Lens  made  a  mis- 
representation of  factP  There  is  a  passage  in  the 
judgment  of  MeUish,  L.J.,  in  BeaUie  v.  Lord  Ehury 
which  to  my  mind  throws  much  light  on  this  question. 
He  says:  "Supposing,  when  an  agent  comes  and 
profe«ses  to  make  a  contract  on  behalf  of  hin 
priinoipal,  instead  of  trusting  his  representation  that 
he  has  power  to  bind  his  principal  the  person  dealing 
with  the  agent  were  to  ask  to  see  his  authority,  and 
a  power  of  attorney  executed  by  the  prinoipal  were 
shown  to  him,  and  he  took  the  opinion  of  his  lawyer 
as  to  whether  the  power  of  attorney  was  sufficient  to 
bind  the  principal,  and  was  adyissd  that  it  was 
ioffioient  to  bind  the  prinoipal,  and  then  after  that 


a  contract  was  made  and  it  turned  out  when  the 
point  was  raised  in  a  court  of  law  that  the  power  of 
attorney  was  insufficient— under  sach  dronmstanoee 
I  am  c' early  of  opinion  that  there  would  be  no 
warranty  on  the  part  of  the  agent  that  the  power  of 
attorney  was  good  in  point  of  law."  The  case  put  by 
MeUish,  L.J.,  is  not  on  all  fours  with  that  I  have 
to  deal  with  here,  but  it  strongly  accentuates  the 
position  that  in  order  to  maintain  such  an  action  there 
must  be  misrepresentation  of  fact  trusted  by  the 
person  to  whom  it  is  made,  and  I  cannot  myself  see 
how  a  man  can  be  properly  said  to  have  madb  such  a 
misrepresentation  when  in  truth  and  in  inbetanoe  he 
has  eaid,  *'  Although  I  wiU^  if  you  wish  it,  sign  this  on 
bphalf  of  the  all**^d  principal,  I  tell  you  plainly  that 
I  have  no  authority  to  do  so,  and  haye  every  reason 
to  believe  that  such  authority  will  not  be  forth- 
coming." A  man,  of  course,  might  say  *'  I  have  no 
authority  and  probably  cannot  obtain  such  authority, 
but  yet  I  will  contract  to  obtain  it  and  mn  tbe  risk 
of  damages."  Such  a  contract  is  conceivable,  and 
would  be  good  in  law,  but  ought  not,  I  think,  to  be 
inferred  except  from  facts  looking  directly  to  that 
conclusion,  and  I  do  not  find  those  fnots  here.  I 
think  it  far  more  likely  that  it  was  agreed  betwesn 
the  parties  that  the  defendant  Lens  should  add  his 
rignatura  on  behalf  of  Dr.  Clarke  for  what  it  was 
worth,  each  party  recognizing  that  in  all  probabdity 
it  was  worth  nothing.  In  my  judicment,  therefore, 
the  plaintiff  has  failed  to  establish  misrepresentation 
of  fact  against  the  defendant  Lens  as  regards  his 
signature  cm  behalf  of  Dr.  Clarke,  and  the  action  is 
not  maintainable  to  that  extent.  TDe  result  is  that 
the  plaimiff  has  succeeded  in  part  and  failed  in  part. 
I  do  not  see  any  way  to  distribute  the  costs  other- 
wisA  than  on  the  principle  of  equality,  and  the 
plaintiff  will  therefore  have  such  judgment  as  he  is 
entitled  to  without  costs. 

Solicitors,  Clarke  &  BlundeU,  for  Gordon^  Hunter,  <ft 
MacMaater,  Bradford ;  Maseey  &  FeUoufee,  for  Vin$f 
Parkinson,  Hill,  &  Killick,  Bradford. 


Chan.  Div.  \  t^«   17 

Farwell,J.]  ^"^  "' 

In  re  Pabksb. 
Stephbnson  v.  Fasesr.  {a,) 

Will— Reiidue— Gift  over  of  residue  a$  a  wh6le-^8um 
set  apart — **  Survivor" — Devolution  on  next-of'Jein* 

A  mm  directed  to  he  set  apart  out  of  residue  unU,  where 
the  testator  has  shown  an  intention  that  the  residue  should 
go  over  as  a  tvhole,  and  on  the  failure  of  the  tnuts 
affecting  it,  fall  hack  into  and  go  with  the  remainder  of 
the  residue,  and  will  not  devolve  upon  the  next-of-kin  of 
the  testator  as  upon  an  intestacy, 

Skrymsher  v.  Northcote,  1  Swanit.  666,  1  WiU.  Ch. 
248,  discussed. 

This  was  an  adjourned  summons. 

The  testator  in  a  oodidl  dated  the  29th  of  January, 
1881,  to  his  will  dated  the  18th  of  September,  1879, 
aft^-r  reciting  the  provision  as  to  one  equal  third  part  of 
his  residuary  t  state  for  the  benefit  of  the  children  of 
his  late  son  Arnold  Parker,  oontinued :  '*  Now  I  do 
hereby  reyoke  the  bequest  of  such  remaining  equal 
one-tbird  ptrt  of  my  said  residuary  estate  .  .  • 
and  in  Jiou  thereof  I  direct  that  the  trustees  or  trustee 
of  my  said  will  shall  stand  and  be  possessed  of  and 
interested  in  the  s^id  one-third  part  of  my  said 
residuary  estate  upon  the  trusts  following — ^that  is  to 

(a.)  Beported  by  Wabwiox  H.  Dbapbb,  Esq., 
Banister-at-LaWt 
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■ay,  M  to  the  Bom  of  £4,600  part  thereof,  the  lam  of 
£2,250  to  be  held  in  trust  for  eadi  of  my  two  flrand- 
children  Arnold  S.  Parker  and  Norman  James  Parker 
(sons  of  my  said  son  Arnold  Parker)  who  shall  attain 
the  age  of  twenty-one  years,  and  as  to  the  rematniog 
part  of  the  said  one-third  part  of  my  reddaary  estate  in 
trast  for  such  one  or  more  of  the  fonr  children  of  my 
said  late  son  Arnold  "  (the  four  named  in  the  will 
including  the  two  above-mentioned)  **  who  being  sons 
or  a  son  shall  attain  the  age  of  twenty-one  years  or 
being  a  daughter  shall  attain  that  age  or  marry  under 
that  age,  and  in  case  there  shall  not  be  any  snoh 
child  of  m^  said  son  Arnold  Parker  I  direct  that  the 
said  one-tmrd  share  of  my  said  residuary  ettate  or 
any  accruing  share  shall  go  and  be  held  in  trost  for  " 
the  testator's  married  daughter  and  her  hu^bsnd 
and  children  "  and  in  default  to  my  next-of-kin 
according  to  the  Statute  of  Distributioos." 

The  testator  died  on  the  9th  of  December,  1881,  and 
his  will  and  oodioil  were  proved  on  the  17  th  of  May, 
1882. 

His  grandson  Arnold  8.  Parker  attained  the  age 
of  twenty -one  years  on  the  18th  of  April,  1898,  and 
his  grandson  Norman  J.  Parker  died  under  the  age 
of  twenty-one  years  on  the  22ad  of  February, 
1900. 

This  summons  was  taken  out  by  the  present 
trustees  of  the  wiU  to  determine  whether  there  was  an 
intestacy  as  to  the  £2,250  in  trust  for  Norman  J. 
Parker  or  whether  that  sum  was  to  be  held  in  trust 
for  the  three  children  of  Arnold  Parker,  who  had 
attained  the  age  of  twenty-one  years. 

P.  M,  W(Uiera,  for  the  plainti£GB. 

B.  N,  Arkle,  for  one  of  the  next-of-kin. — ^Tiie  gift  is 
of  a  share  of  residue  set  apart,  whicb  cannot  fail  into 
residue;  the  case  ii  goveriied  by  SkrymsJier  v.  North- 
cote,  1  Swanst  566.  1  Wils.  Ch.  248 ;  Orem  v.  Fertwee, 
6  Hare  249 ;  and  Lloyd  y.  Lloyd,  4  Beav.  231. 

T.  2\  Methold,  for  a  brother  and  sister  of  Norman 
James  Parker. — The  testator  intended  the  property  to 
go  over  as  a  whole,  as  is  suggested  by  the  gift  over 
in  the  event  of  all  dying.  The  word  **  survivor " 
means  *'  other.''  Skrynuher  v.  Northcote  has  been 
dissented  from :  see  In  re  Judktn's  Trusts,  32  W.  B. 
407,  25  Ch.  D.  743 ;  also  see  Champney  v.  Davy,  27 
W.  ft.  390,  11  Ch.  D.  949.  [Fabwbll,  J.,  referred 
to  In  re  Falmer,  PcHmer  v.  Answorth,  42  W.  B.  161, 
[1893]  3  Ch.  369.] 

B.  N.  ArJde,  in  reply. — ^There  wai  a  gift  over  in 
Skrymsher  v.  Northcote. 

Fabwell,  J. — ^The  question  calling  for  my  deter- 
mination is  whether  the  £2,250  given  to  Norman 
James  Parker  is  disposed  of  under  the  gift  of  "  the 
remaining  part  of  the  said  one-third  psrt  of  my  said 
residuary  estate,"  or  whether  the  gift  devolves  as  upon 
an  mtestacy.  For  the  next-of-kin  of  the  testator 
reliance  is  placed  on  Skrymsher  v.  Northcote,  which 
undoubtedly  bears  a  strong  reeemblauoe  to  the  present 
cate  in  that  the  will  in  that  oa»e  also  contained  a  giit 
over.  I  do  not  thisk  it  is  necessary  for  me  to  say 
whsXhsit  ShrymsheTY.  .YoHAcofe  can  stand,  having  regard 
to  In  re  Palmer,  Fatm&r  v.  Ainsworth,  because  in  my 
opinion  I  am  bound  to  apply  the  rule  of  construction 
established  by  decisions  in  the  Court  of  Appeal  in 
reference  to  the  analogous  case  of  a  gift  over  to 
surviViOrs.  Although  the  nde  might  have  been 
applied  in  Skrymsher  v.  Northcote  it  must  be 
remembered  th»t  tue  partioidar  point— namely,  tbe 
weight  to  be  given  to  the  terms  of  a  gift  over,  is  of 
comparatively  mcdem  origin,  Here  I  have  got  the 
words  '^as  to  tbe  remaining  part  of  the  said  one* 
third  of  my  residuary  estate "  which  are  ambi^noos 
in  this  sense^  that  th^y  may  mean  ''  remaining  after 


deducting  the  £4,500  "  or  they  may  mean  true  r«sidiis, 
that  is  '*  remaining  after  deducting  so  much  of  ths 
£4,600  as  is  required  to  satu^r  the  l^gaoiss 
to  Arnold  and  Morman."  I  will  asrame  teat 
Skrymsher  v.  Northcote  waf  well  dedded.  But  I  • 
bave  a  gift  over  which  shows  that  tbe  testatcvr 
believed  that  the  gift  of  the  residue  would  not  f iU 
unless  all  the  duldrou  died  in  the  events  whkh  bavs 
happened.  Now,  a  gift  over  in  a  cape  of  the  death  of 
the  survivor  has  been  held  to  show  that  the  fund  is  to 
go  over  as  a  whole  and  only  if  there  is  a  failure  of  tbe 
issue,  or  of  the  tenants  for  life.  The  oases  have  held 
that  although  the  word  ''survivor"  has  its  true 
meaning  of  "  survivor  "  where  there  is  no  gif  €  over, 
yet  a  gut  over  sives  a  different  signification.  Ap{ily- 
ing  that  dootrme  I  must  hold  that  the  remainiog 
part  of  the  dause,  coupled  with  tie  gift  over,  dues 
show  that  the  testator  was  deding  with  it  as  a  whoLs. 
and  that  tiiere  is  accordingly  no  failure  of  obj««ts. 
It  is  not  unimportant  to  note  that  the  ultimate  gift  is 
to  next-to-kin.  Tbe  declaration  will  be  that  three 
children  of  Arnold,  tbe  sod,  and  not  the  next-Kif-lm 
of  the  testator,  are  the  parties  interested. 

Solicitors.  Ouscotte,  Wadham,  A  Bradbury,  for 
Wightman  &  Parker,  Sheffield;  Gears  &  Pease,  for 
Wake  <k  Sons,  Sheffield. 


In  re  UNITED  SXBVIOB  AeSOOIATION. 

Ex  parte  YouKO.  (a.) 
Company— Winding  up— 'Contrihuiory— Action  begun  hg 
company — Discontinuance  by  liquidator — Originating 
summons— Same  cause  of  action— Costs  of  action- 
Stay  of  proceedings— Companies  Act,  1862  (26  4t  26 
Vict.  c.  89),  «.  101. 

Where  a  company  commenced  an  action  against  a 
shareholder  for  calls,  but  afterwards  went  into  vo^toi- 
tary  liquidaiUm,  and  the  liquidator  discontinued  the 
cution,  and  then  took  out  a  summons  against  the  share' 
holder  for  a  balance  order,  the  shareholder  is  not  entitled 
to  a  stay  of  proceedings  on  the  summons  till  his  taxed 
costs  of  the  discontinued  action  have  been  paid,  but  is 
entitled  to  set  off  these  costs  against  any  sum  which  the 
liquidator  may  recover  against  him  under  the  summons. 

Adjourned  summons  to  stay  prcoeediDge  in  an 
origii<ating  summoos  taken  out  by  the  liquidator  for 
an  order  on  the  applicant  to  pay  oertam  moneys 
alleged  to  be  due. 

The  company,  while  a  sroing  conoem,  oommenoed 
an  action  against  John  Young,  the  applicant,  to 
recover  £375  allegf  d  to  be  due  from  him  as  holder 
of  500  shares  in  the  company. 

On  the  14th  of  September,  1899,  they  issued  a 
summons  under  order  14  of  Bules  of  the  Supreme 
Court  for  leave  to  ngn  find  judgment. 

Young  obtained  leave  to  defend  on  the  27th  of 
September,  and  also  an  order  for  discovery  ^  d 
document  on  giving  security  for  costs,  and  the  action 
was  set  down  on  the  sbort  cause  list 

Young  gave  security,  but  failed  to  get  diaoovery, 
and  in  oonsequenoe  obtained  an  ordi-r  that  the  action 
should  not  be  set  down  and  heard  till  after  discovery 
had  been  given. 

Before  this  was  given,  on  the  14th  of  May,  1900, 
the  company  passed  an  extraordinsry  resolution  to 
voluntarily  wind  up,  and  appointed  the  secretary  of 
the  company  the  liquidator. 

(a.)  Reported  by  0.  W.  Mead,  Esq.,  Barrister-at- 
Law. 
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HlOH  CotTBT. 


In  be  Uhitsd  Sbbyiob  Absooiatiov.— Mosbs  «.  Mabslaitd. 


High  €k>UBT. 


Hie  liqnidAtor  applied  to  Yonng  for  payment  of 
the  £375,  and  on  mi  refosing  to  pay.  in  Jane,  after 
notioe,  put  bim  on  the  list  of  oontribatoriee. 

On  the  3lBt  of  July,  1900,  the  liquidator  gave 
notioe  of  dieoontinaaDce  ot  the  action,  and  isiaed 
•a  originaHog  eiunmons  in  tne  winding  np  under 
BsctionB  101  and  139  of  the  Companiee  Aot,  1862, 
for  an  order  on  Tonng  to  pay  the  money  with 
interett  and  ooste. 

On  the  disoontinnanoe  of  the  action  Yoans's  oosts 
were  taxed  and  allowed  at  £13  Is.  2d.  The  hqnida- 
tor,  however,  refused  to  pay  them. 

Young  now  applied  by  summons  in  the  winding 
up,  asking  (1)  that  all  further  prooeedinffs  under  the 
onginntiog  summons  might  be  stayed  till  payment  of 
ba  taxed  costs  in  the  action;  (2)  for  security  for 
costs  in  the  originating  summons,  and  in  the  mean- 
time a  stay  of  all  prooeedicgs ;  (3)  that  if  the  cos*^s 
wm  paid  and  the  security  given  the  liquidatr 
ahoald  makn  an  affidavit  of  documents  and  allow  an 
inspection  of  documeiits. 

Young's  aUeged  liability  was  the  only  asset  of  the 
company. 

Oiveen,  for  the  applioant. — ^There  should  be  a  stay 
of  p^  ceediogs  until  payment  of  the  taxed  costs,  for 
the  liquidator  is  much  in  the  same  pusition  as  a 
trustee  in  bankruprcy  who  revives  an  action  com- 
menoed  by  the  bankrupt,  and  the  court  has  ordered 
all  prooeedinffs  to  be  stayed  in  such  a  case  where  the 
haokrupt  had  been  ordered  to  pay  costs  in  a  suit 
n^ioh,  alter  the  bankruptcy,  had  been  revived 
by  his  assignee  until  such  costs  were  paid:  Cook 
V.  BMtcay,  17  W.  E.  1057,  L.  B.  8  Bq.  612 ;  Horlock 
V.  PriesUey,  8  Sim.  621.  Where  an  action  has 
already  b^en  brought  the  court  in  both  Eogland 
and  Ireland  wiil  stay  proceedings  in  ao  other  action 
between  the  same  parties  over  substantially  the 
lame  matter  until  the  coats  of  the  first  action  have 
been  paid:  MeCktbe  v.  Bank  of  IreJand,  38  W.  B. 
257,  14  App.  Gas.  413-416.  Bules  of  Supreme 
Court,  1883,  ord.  26,  r.  4,  expressly  applies  the 
same  rule  to  oases  where  the  actions  have  been 
disooutinued.  This  it  not  a  case  where  the  court 
woold  order  the  liquidator  to  pay  costs  personally ; 
he  is  only  the  agent  of  the  company,  and  therefore 
represents  the  company  its*-lf,  which,  being  insolvent, 
onght  to  give  seouritv  for  costs :  InreW*  Powell  d  Sons^ 
44  W.  B.  618,  [1896]  1  Oh.  681. 

MarUUi,  lor  liquidator.  —  The  present  case  is 
outside  the  rule  as  to  the  costs  of  abandoned  pro- 
ceedings. The  liqoidator  represents  not  only  the 
company,  but  also  its  crfditors  who  have  interveced 
in  the  wmding  up.  He  is  right  in  discontinuing  the 
action,  as  other  defences  couM  be  raised  there  which 
are  not  available  to  a  contributory.  The  liquidator  is 
now  only  usin^  the  machinery  provid«-d  by  section  101 
of  the  Companies  Act,  1862,  to  compel  payment  The 
apphcant  is  only  a  orf»ditor  of  the  oooipany  as  to 
the  costs  of  the  former  action,  and  must  prove  for 
them  in  the  winding  up.  [On  this  point  he  was 
stopped  by  the  court,  and  was  not  cidled  on  as  to 
givii  g  security  for  coats.]  The  liquidator  is  willing 
to  produce  aU  documents. 

^  Oiveen,  in  reply. — The  applicant  is  a  successful 
litigant,  and  ought  to  be  paid  his  coats  in  full,  and 
not  put  in  compra'ion  with  creditors  who  became  so 
before  the  winding  up :  In  re  London  MtMlurgioal 
a>.,  43  W.  B.  476,  [1895]  1  Oh.  758,  at  p.  763. 

Wbight,  J.— I  have  already  dealt  with  the  applica- 
'tion  that  die  liquidator  may  be  ordered  to  give 
eeeinity  for  ooets,  and  have  refused  to  order  him  to  do  so. 
As  regards  the  nyplication  that  he  may  be  ordered  to 
|i?«  aiioof«y»  I  undentand  that  he  undertakes  to 


produce  and  give  the  applicant  inspection  of  all 
documents  relating  to  matters  in  question  in  the 
summons.  The  application  that  the  hqutdator's  pro- 
ceedings by  originating  summons  may  be  stayed  must 
be  refused,  for  I  do  not  think  the  case  comes  within  the 
piinoiple  of  the  authorities  cited  on  behalf  of  the 
applicant.  There  is  nothing  vexatious  in  the  ordinary 
statutory  proceedings  which  the  liquidator  is  now 
taking;  he  is  not  bound  to  go  on  with  the  action 
oommenoed  by  the  company,  and  he  seems  only  to  have 
done  his  duty  when  he  discontinued  that  action. 
There  is  no  analogy  between  this  case  and  that  of 
oppressive  litigation  or  prooeedinffs  being  continued 
bv  a  person  who  succeeds  to  a  piaintiif  s  interest  as 
his  representative.  I  must  take  it  that  the  action 
was  properly  brought,  but  that  it  was  rightly  dis- 
continued, and  I  cannot  say  that  the  liquidator's 
proceedings  by  way  of  origin  atiog  summons  ought  to 
be  stayed  unless  he  pays  the  cost  of  ao  action  which 
he  did  not  hegin  hiinself •  The  effect  of  that  would  be 
to  give  the  present  applicant  the  full  costs  of  his 
action  instead  of  leaviug  him  to  prove  for  the  amount 
in  the  Uqoidation.  The  case  may,  no  doubt,  be  one 
of  hardship,  but  it  is  a  hardship  which  is  caused  by 
the  liquidation  and  not  by  any  fault  of  the  liquidator. 
The  £13  costs  in  the  action  ought  to  be  allowed  to 
tbe  applicant  out  of  anv  moneys  which  the  liquidator 
may  recover  affainst  him.  The  ooets  of  the  present 
application  willbe  liquidator's  costs  in  the  originating 
summons.  Leave  to  appeal  refused. 
Solicitors,  Hartvood  &  8tq>hen8on;  Poole  &  Bohineon. 


a  B.  Div.  1 

(Bruce  and  Phillunore,  JJ.)  | 

M08I8  V.  MABSLAIO). 


Jan.  16. 


(a.) 


Metropolis— BnHding—Eoepiidl'-Buildtng  tued  for  a 

puMtc  purpose — Htyme  for  defective  children — London 

Building  Act,  1894  (57  <fc  58  Vict.  c.  ccxiii.\  a.  5  (27). 

In  order  to  provide  effectually  for  the  education  of 
children  of  defective  intellect  within  their  district,  the 
Metropolitan  Asylums  Board  established  homes  dose  to 
hoard  schools  specially  equipped  and  adapted  for  the 
education  of  children  of  that  dass,  in  which  it  was 
intended  the  children  should  live  while  attending  such 
schools* 

Held,  that  a  building  acquired  by  the  board  for  this 
purpose,  not  having  a  cubical  capacity  of  more  than 
250,000  feet,  or  sleeping  accommodation  for  more  than 
100  persons,  was  not  a  ''public  building**  within  the 
London  Building  Act,  1894,  not  being  a  "  hospital "  or  a 
building  •*  used  or  constructed,  or  adapted  to  he  used,  for 
any  other  puhlic  purpose  "  within  section  5  (27). 

Case  stated  by  a  metropolitan  magistrate. 

A  oonjplaint  was  preferred  by  the  respondeiit  against 
the  appeUant  chargiog  that  he  did  noc  comply  with  a 
notice  served  on  him  by  the  respondent,  a  distriot 
surveyor,  under  the  London  Building  Act,  1894,  req  air- 
ing him  to  do  certain  things  under  tbe  provisious  of  that 
Act  whilst  carrying  out  certain  alterations  for  the 
Metropolitan  Asylums  Board  at  a  building.  No.  16, 
Blm-grova,  FedUiam. 

By  an  order  of  the  Local  Government  Botfd  dated 
the  2nd  of  April,  1897,  the  care  of  children  who  by 
reason  of  defect  of  intellect  or  physical  infirmity 
cannot  properly  be  trained  in  association  with  children 
in  ordinary  schools  was  placed  in  the  hands  of  the 
Metropolitan  Asylums  Board. 

(a.)  Beported  by  C.  G.  Wilbraham,  Esq.,  Bar- 
lister-at-Law. 
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High  Coubt. 

MO8I8  V.  Mabslahd. 

HzQHCknTBr. 

That  Board  far  the  pnrpom  of  oarryiog  oat  that 
order  prepared  a  scheme  for  porohtMing  yarioas 
dwelliDg-housef  in  different  parts  of  L^nd^m  adjacent 
to  soho«>l8  speoiallsr  provid«^  and  staffed  by  the 
London  School  Board,  for  the  education  of  children  of 
this  class. 

Under  this  scheme  the  children  were  to  lire,  sleep, 
axid  board  in  such  houses  under  the  care  of  a  respon- 
sible matron  in  numbers  generally  not  exceeding 
f  jurteen  in  any  one  house,  and  to  attend  such  sped^ 
Board  schools  etch  day  for  the  purpose  of  their 
education.  The  houses  were  intended  to  be  perma- 
nent homes  for  the  children.  No.  16,  Elm-giOTC  bad 
been  an^  ordinary  detached  dwelling-house  of  two 
floors,  with  one  room  and  a  batemeat  below,  and  bad 
been  purchased  by  the  board  under  the  scheme; 
and  they  had  instructed  the  appellant  under  the 
superri-ion  of  the  board's  architect  to  alter  or  convert 
the  dwelling-house  to  make  it  suitable  for  the  accom- 
modation of  twelve  to  fourteen  children  and  a  m«tron, 
cook,  and  housemaid  (the  latter  in  tue  exolusive 
service  of  the  board).  The  total  cubical  capacity  of 
the  dveliiog-house  was  under  50,000  cubic  feet,  with 
sleeping  accommodation  as  above. 

The  only  question  argued  before  the  magistrate  was 
whether  the  ooilding  in  the  above  oiroumstances  was 
a  ** public  building"  within  the  London  BuildLig 
Act,  1894,  ss.  6  (27),  68,  and  79. 

The  magistrate  h(>ld  that  the  bmlding  was,  in 
the  hands  of  the  Metropolitan  Asylums  Board, 
**u8ed,  or  constructed,  or  adapted  to  be  used  f<»r 
a  public  purpose,"  and  was  therefore  a  <<  public 
buudmg "  within  t^e  definition  of  public  building  in 
section  6  (27)  of  the  above  Act,  and  made  an  order 
upon  the  appellant  that  he  should  comply  witu  the 
requirements  of  the  retpond*'nt*s  notice. 

Hection  5  (27)  of  the  London  Building  Act,  1894, 
provides  that  in  that  Act  *' the  expreesion  *  public 
building '  means  a  building  used,  or  constructed,  or 
adapted  to  be  us^d  as  a  church,  chapel,  or  other  place 
of  public  worship,  or  as  a  scti(X)l,  ooUeffe,  or  place  of 
instruction  (not  being  merely  a  direlling-house  so 
used),  or  as  a  hospital,  workhouse,  publio  theatre, 
public  hall,  public  concert-room,  publio  ballroom, 
publio  lecture-room,  publio  library,  or  public  ezhi- 
oition-room,  or  as  a  public  place  of  assembly,  or  used, 
or  coDstructed,  or  adapted  to  be  used  for  any  other 
public  purpose,  also  a  building  used,  or  constnioted, 
or  adapted  to  be  used  as  an  hotel,  lodging-house, 
home,  refuge,  or  shelter,  where  such  building  contains 
more  than  250,000  cubic  feet,  or  has  sleeping 
accommodation  for  more  than  100  persons." 

Macmorran,  Q,0,  {Herbert  Smith  witK  him),  for  the 
appelant — The  buildiug  is  not  a  *'  public  buildiDg" 
within  the  London  Building  Act,  1894.  The  learned 
magistrate  seems  to  have  thought  that  a  building  was 
a  building  used  for  a  public  purpose  within  section  6 
(27)  if  it  w«8  provided  out  of  public  funds.  The  real 
test  is  whether  the  building  is  intended  to  be  used  for 
a  purpose  similar  to  those  of  the  buildings  enumerated 
in  the  section.  The  section  does  not  include  a  mere 
dwelling-house,  suoh  as  the  building  in  question,  even 
though  it  existed  under  the  auspices  of  a  public  body : 
See  Job  lyne  v.  Meeaon,  53  L.  T.  Bep.  319,  34  W.  B. 
Dig.  120. 

B.  C.  Olen,  for  the  respondent.— The  building  is  a 
public  buildmg,  being  a  public  hospital  within secdm 
6  (27).  It  is  a  hospital  because  it  is  a  place  intended 
for  children  suffering  from  physical  infirmity.  At  any 
rate  it  is  a  place  *jusdem  generis  with  hospital  and 
therefore  within  the  general  words  building '*  used, 
&c„  for  any  other  public  purpose." 

Bbitos,  J. — ^In  my  opinion  the  bnUding  in  question 
is  not  a    '^ publio  building"    within  the   Iioiidon 


Building  Act,  1894,  as  defined  in  section  5  (27).  It  is 
said  on  behatf  of  the  respondent  that  it  is  covered  by 
the  words  ''  public  hosoital."  No  doubt  th«  word 
hospital  originally  haa  a  very  wide  rignifiaanoe. 
Oue  of  the  meaniogs  given  iu  Murray's  Diotionary  ia 
"any  place  of  lodging,"  and  tUnce  is  cited  as  an 
illuftration  the  folio  ^ring  passage  from  Spenser's 
Faerie Queene (11 IX.  10) :  '< Th«y  spide  agoodlyoaatle 
•  •  .  whioh  dhooving  for  that  eventog's  hospitale 
they  thither  maroht." 

But  I  think  the  word  is  used  in  this  statute  in  its 
modem  meaning,  connoting  a  place  for  the  treatment 
of  the  sick,  and  I  do  not  think  that,  using  the  word 
in  that  sense,  this  building  can  be  treated  as  a 
hospitsl  Nor  is  it  a  building  "  used  or  oonatruoted 
or  adapted  to  be  used  for  any  other  public  purpose." 
Toe  sub«tanoe  of  the  decision  ia  Joiolyme  v.  Meemm 
was  liiat  the  buildings  referred  to  under  that  phx«ee 
were  not  buildings  in  which  the  public  h«d  aa  interest, 
but  boildiogs  to  which  they  could  gain  admission. 

But  apart  from  that.  *'  other  pn^o  purpoee  "  must 
be  some  purpose  efuadem  generis  with  ttie  purpoees  lor 
which  the  enumerated  buildings  were  used,  and  sneh 
a  purpoee  would  not,  in  my  opudoo,  include  the 
purpose  for  which  the  house  m  question  was  intended 
to  D6  usfld.  It  is  obvious  that  it  cannot  be  a  **hoaie" 
within  the  meaning  of  the  Act  because  it  has  not  a 
cubical  capacity  of  250,000  feet  or  sleeping  aooommo- 
dation  for  100  persons.  In  my  opinion,  therefore, 
the  appeal  ought  to  be  allowed  and  the  order  of  the 
magistrate  annulled. 

Phillimobi,  J. — ^I  am  of  the  same  opinion.  I 
conceive  that  a  building  cannot  be  both  a  hoepit«l 
and  a  home.  The  word  hospital  i«  dearly  not  us**d  ia 
the  old  sense  as  a  place  of  lodging,  nor  even  in  the 
old  legal  sense  as  an  asylum  for  the  destitate  and 
ioihrm,  but  it  is  used  in  iiie  modem  sense  as  a  place 
for  the  treatmeut  of  physioal  ailm^^ts.  Toe  Lical 
Goverument  Board  and  the  Metropditsn  Asylums 
Board  appear  to  h<ive  anticipated  the  proviaians 
of  tbe  Elementary  EiucAtion  (Defective  and  Epileptic 
Ohildrvn)  Act,  1899,  and  have  provid-^  for  the 
reception  of  children  incapable  of  being  taught 
in  association  wiUi  ordinary  children,  honsfs  or 
homes  as  adjuncts  to  oertam  scnools  which  are 
provided  witJi  special  teachers  and  appliances  for 
the  inntrac'ion  of  children  of  that  class.  It  is  to  be 
observed  tiiat  the  cbildren  sent  to  and  kept  at  tfao«e 
houses  are  not  kept  t&ere  in  order  that  they  may  be 
treat«*d  for  their  infirmities  but  merely  for  the 
purposes  of  edocatian.  That  seems  to  me  to  make  it 
clear  that  the  house  in  questi  >n  is  not,  in  the  8*'nse  in 
whioh  the  t^rm  is  used  in  the  Act,  a  hospitaL  I 
think  it  is  also  dear  that  the  house  does  not  oooie 
within  the  g«*neral  words  '*  budding  "  "used,  Ac,  ftir 
any  other  public  purpose." 

Those  are  not  perhaps  the  best  words  that  could 
have  been  used;  but  they  were  words  which  had 
appeared  in  one  of  the  earlier  Acts  which  the  Loudon 
Building  Act,  1894,  superseded,  and  as  they  had 
received  judicial  interpretation  they  were  retained. 
The  court  hdd  in  Josolyne  y.  Meuon  that  the  words 
did  not  mean  a  buildiug  in.whioh  the  publio  had  aa 
interest,  but  one  used  for  a  purpose  whioh  involved 
the  admission  of  the  public,  suob  as,  for  instance,  a 
public  lecture-hall  to  which  members  of  the  publio 
were  admitted  on  payment  of  entrance  money. 

This  house,  then,  is  not  a  hospital,  nor  is  it  within 
the  general  words,  and  as  it  is  not  a  "  home"  of  the 
size  to  whidi  this  section  refers  it  is  not  a  <' public 
building  "  within  the  Act. 

Appeal  allowed. 

Sokdtors  for  the  appellant,  WiUiama  dh  Jamu. 
;    SdOdtors  lor  the  respondent*  WaUer  C.  WiUiamB. 
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J«  re  FOXTB  ROLIOITOBfl. 

Ex  parte  Inoobpobatbd  Law  Sooibtt.  (a.) 

Solicitor-' Professional  misconduct^  Conflicting  interests 
"Undisclosed  agreement  to  share  profits— Solicitors 
Act,  1888  (61  <fe  52  Fic<.  c.  65). 

TF^  solicitors  represent  conflicting  interests  in  litigious 
proceedings  of  any  kind^  any  arrangement  or  understand" 
ing  or  practice  whereby  a  share  of  profit,  whether  called 
** agency*'  or  by  any  other  name,  is  paid  by  one  of  the 
tolieitors  to  another,  is  wrong  in  principle  and  fraught 
with  risk  to  the  welfare  of  clients  and  to  the  administra- 
tion of  justice,  and  constitutes  professional  misoundtLct. 

This  WM  a  motion  upoa  the  rf>port  of  the  Statntory 
Oommittee  of  the  Incorporated  Law  Sooiebr. 

An  application  had  been  made  by  ohe  T.  B.  Stephen! 
that  John  Hawthorne  Lydall,  John  French  Lydall, 
and  Herbert  Wykeham  Lydall,  aU  of  37,  John-Btreet» 
Bedford-row,  IjObd(>n»  eolieitQn,  might  b<*  required  to 
aniw^r  the  allegations  contained  in  the  affidavit  which 
aooompanied  the  application »  and  that  their  names 
might  be  stmok  off  the  roll  of  solidtors  of  the 
Soprpme  Gonrt,  or  that  they  might  be  sospended 
from  practice  as  soJicitors,  or  that  aach  otht-r  order 
might  be  made  as  the  onrt  should  think  right,  on 
the  ground  that  the  matters  of  fttot  stated  in  the 
iffidavit  constituted  professional  misoouduot  on  the 
put  of  the  said  J.  H  Lydall»  J.  F.  Lydall,  and 
U.  W.  Lydall  in  their  capacity  of  tolieitors  of  the 
Sapmne  Court  of  Judicature  in  England. 

A  aimilar  application  was  mad**  in  the  case  of  the 
letpondent  Mark  Jam*'8on  Letcher. 

The  sratutory  committee  in  their  report  stated  that 
"  The  apphcant  is  a  barrister-at-law.  He  was  formerly 
a  solicitor  praotisinfl:  at  Liyerpool,  but  retired  from 
practice  in  June,  1884,  when  he  was  struck  off  the 
roll  at  bis  own  nquest  preparatory  to  his  applying 
to  be  called  to  the  bar.    During  the  years  1880-85  he 
was  a  partner  in  the  firm  of  Frisby,  Dyke,  ft  Co., 
who  were  carrying  on  a  large  business  as  drapers 
and  lilk  meroers  at  LiverpooT  and  elsewhere.     The 
respondent  J.   H.  Lydall  was  admitted-  in  Trinity 
Term.  1859,  J.  F.  LydaU,  one  of  his  sons,  in  July, 
1890,  and  H.  W.  LydaD,  another  son,  in  July.  1893. 
The  respondent  J.  H.  Lydall  practised  by  himself 
until  M*y,  1894,  when  he  took  the  other  two  respon- 
dents into  partnership  with  him,  and  they  have  since 
tiiat  date  practised  in  partnership  under  the  style  of 
Lydall  ft  Sons.    The  respondent  M.  J.  Letcher  is  a 
•ohcttor  practising  at  68,  Lioooln's-inn- fields,  London. 
He  was  admitted  in  Batter  Term,  1872." 

The  applicant  practised  as  a  solicitor  in  liver- 
pool,  and  when  he  was  about  to  retire  from  busi- 
ness he  entered,  on  the  23rd  of  June,  1880,  into 
me  following  agr«'ement  with  tbe  respondent  John 
Dawthome  Lydall:  <^My  dear  Stephens,— I  hereby 
igree,  in  consideration  of  your  introducing  business, 
b  allow  yon  one-half  of  the  net  profits  of  all  business 
ntruduceid  by  yon  to  me,  or  that  I  may  obtain 
teragh  any  introduction  of  yours  as  from  the  14tli 
if  May  las^  and  I  undertake  and  agree  to  x>ay  such 
hare  of  the  profits  to  you  or  your  executors  or 
idminjstratora  immediately  after  receipt  of  the  costs 
r  any  portion  thereof  in  the  respective  matters. — 
fours  very  truly,  Jwo.  H.  Lydall.— Those  current 
t  the  present  time  are  John  Dyke,  deceased,  and 
loder's  matters." 
In  1897  the  applicant  brought  an  action  against 

o.)  Beported  by  E.  G.  Stillwsll,  E^.,  Batrister- 
at-Law* 


the  said  respondent  for  an  account    On  the  hearing 
the  respondent  gave  evidence  and  this  evidence  was 
read  before  the  statutory  committee  on  the  hearing 
of  the  applications,   as  also  was  the  judgment  of 
Kekewioh,  J ,  before  whc»m  the  action  was  tried  in 
1899.     In  the  course  of  his  judgment  the  learned 
judge  made  the  following  remarks :  '*  The  object  of 
this  summons  is  to  determine  wbether  four  specified 
items  of  business  fall  within  the  agreement  of  the 
23rd  of  June,  1880,  so  as  to  make  the  costs  of  ttiose 
items  divisible  between  the  parties  pursuant  to  the 
agreement  or  not.    Mr.  Warrmgton  has  not  pressed 
hu  view  with  regard  to  item  No.  2,  therefore  my 
judgment  on  that  is  not  required.    But  after  what  we 
have  heard  it  is  Qtdre  impossible  for  me  to  pass  it 
ov^r,  beoauie  it  affects  the  profession  seriously.     Mr. 
Lydall  had  command  of  the  administration  action, 
aetual  or  intended    of  Mr.  Dyke's  estate.    It  was 
necessary,  so  he  was  advised,  no  doubt  rightly,  that 
an  administration  action  should  be  commencffd.    So 
urgent  was  it  that  he  issued  a  writ  without  instruc- 
tions, though  of   course   he   was   willmg   to   tear 
that  up.    He  thought,  and  probably  he  was  right, 
to  make  the  infttnts  plaintiffs,  but  th^  administration 
suit  with  the  infants  either  as  plaintiffs  or  defendants 
was  essential,  and  it  was  in  his  hands.    It  was  to  be  a 
friendly  action,  entirely  in  his  hunds.    Instead  of 
acting  for  both  parties  or  telling  the  defendants  they 
mu»t  go  to  an  independent  solicitor,  he  performed 
what  would  be  a  farce  if  it  was  not  something  very 
much  worse.    He  retamed  a  Mr.  Letcher,  who  seems 
to  have  done  the  same  work  before,  but  not  to  my 
mind  at  all  crediti^ble  to  him  (I  will  not  say  more,  as 
he  is  not  here),  to  appear  for  the  defendants  upon  the 
terms  that  he  (Mr.  Letcher)  was  to  divide  his  costs 
with    Lydall,    the    plaintiff's    solicitor.      A   most 
discreditable  thing,  to  my  mind.    The  painful  part  of 
it  is  this,  there  is  not  one  day  in  the  sittings  in  which 
there  have  not  come  before  me  several  cases  in  wiiich 
the  infants  are   plain tiffb  or  defendimts  and  their 
father  or  mether  or  other  members  of  the  family  in 
*the  opposite  position,  and  I  have  very  disagreeable 
and  sometimes  difficult  questions  to  decide,  ma«nly 
questions  of  discretion  between  the  parties,  and  I 
raly,  as  it  has  always  been  my  custom  to  rely,  and  I 
hope  it  always  will  be,  on  those  who  come  before  me 
to  give  me  the  very  best  assistance  on  behalf  of  tbe 
parties   they   represent.      If   I    thought  that  one 
party  was  only  coming  here  to  say  and  do  what 
he  is   told  by  the  other,  of  course  my  confidence 
would   be  entirely  destroyed,   and    the  advantage 
to    the     infants    particularly    would    be     entirely 
gone.     Mr.    Lydall  says  he  believes  it   to  be  tbe 
universal  practice   in   the  profession  under  similar 
droumstances.    I  do  not  mean  to  say  I  may  not  have 
heard  of  such  a  case  before,  but  I  hope  I  shall  not 
again.    I  do  not  believe  Mr.  Lydali's  statement.    I 
should  be  unworthy  of  my  position  and  the  honourable 
view  I  take  of  the  meml^rs  of  the  profession  if  I 
believed  that  to  be  true.      I  believe  it  to  be  utterly 
untrue.    It  is  a  very  serious  charge  against  solicitors 
if  it  is  true.    It  really  comes  to  this — Mr.  Lydall  puts 
it  in  tills  way — ^that  he  procures  Mr.  Letcher  to  appear 
fcr  the  defendants,  and  divides  Mr.  Letcher's  costs 
with  him.    The  real  substance  of  such  an  arrangement 
as  that  is  that  they  are  Mr.  Lydall's  clients,  and  he 
commands  the  administration  trom  first  to  last,  and 
he  pa^s  someone  else  to  do  his  bidding.    That  is  what 
it  must  come  to  if  what  is  said  to  be  the  universal 
practice  hss  anv  holding  on  the  profession.    I  am 
thankful  to  think  it  has  not.    But  I  have  thought  it 
right  to  make  these  observations  on  tliis  disclosure, 
and  I  hope  the  solicitors  as  a  body  will  lock  into  <<>«■ 
and  see  that  if  it  does  prevail,  it  will  be  allowe^ 
prevail  no  longer/' 
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SeTeral    other    ohargea    were   made   against   the 
reepondenti,  but  these  were  withdrawn  during  the 

The  oommlttee  found  that  the  respondent  J.  H. 
Lydall,  for  many  years  past,  and,  sinoe  1894,  the 
respoudents  J.  F.  LydaH  »nd  H    W.  LydaH  also, 
introduced   the  respondent  Mark  Jameson  Iiet^er 
and  other  soUcitors  to  act  for  parties  in  administration 
aotions  whose  interests  oonflioted  with  those  of  tue 
parties  for  whom  these  respondents  (the  LydaU«)  were 
acting,  and  that  in  aU  suoh  cases  the  rewwndenU 
received   from  the   solicitors    introduced   by   them 
agency  on  or  a  share  of  their  profit  costs  without 
diiolosing  it,  and  the  committee  found  that  m  doing 
this  the  respondents  were  guilty  of  professional  mis- 
conduct within  the  meamng  of  the  Solicitors  Act, 
1888. 
A.  H.  Trevor,  for  the  Incorporated  Law  Society. 
SawliMon,  Q,C.,  and  Bomer,  for  the  applicant. 
8irE.  Clarke,  Q.C,  Pi6kford,  Q.G.,  and MacSwinney 
for  the  respondents  Mosars.  Lydall. 

(7.  E.  Jones,  for  the  respondent  M.  .T.  Letcher. 
B.  E.  Moore  held  a  watching  brief  on  behalf  SI  an 
interested  party. 

The  cases  of  In  re  LtUey,  [1892]  1  Q.  B.  769  ;  In  re 
Four  ddicUiire,  36  Souoitoes'  JoimNAL,  648;  ana 
In  re  Cooks,  40  SoLioiTOES'  JOURNAL,  717,  were 
referred  to. 


Nov.  21.— KiBinraDY,  J.,  read  the  following  judg- 
ment of  the  court:  In  this  case  the  Statutory  Com- 
mittee of  the  Incorporated  Law  Society,  charged  witu 
the  investigation  of  certain  matters  of  complamt  majle 
by  Mr.  T,  B.  Stephens  against  four  solicitors  P»'ao«"- 
ing  m  London— vis.,  three  of  tbe  name  of  Lyd»ll  and 
one  of  the  name  of  Letohei--have,  after  due  inquiry, 
reported  that  they  find  all  four  guilty  of  prof •ssioni^ 
misconduct  within  the  meaning  of  the  SoUcitors  Act 
of  1888.    The  matter  has  now  been  brought  before 
this  court  by  the  committee  in  the  usual  way,  atid  ic 
becomes  our  duty  to  pronounce  judgment  upon  it. 
after  considering  the  report  of  the  committee  aiid  tbe 
arguments  in  regard  to  the  persons  affected  by  it 
wkich  have  been  addressed  to  us  by  their  counsel. 
The  correctness  of  the  full  and  careful  stateinent  of 
facts  upon  which  the  committee  base  their  fiuding  is 
not   impugned  by  any  of  the  respondents  m  any 
materia  point,  and  we  accept  that  statement.    It 
is  unnecessary  to  dwell  upon  the  details  of  the  trans- 
actions which  it  sets  forth.    They  are  summarized 
dearly  and  quite  sufficiently  for  the  purpose  of  our 
judgment  to-day  iu  its  concluding  paragraph.     The 
committee   there  find   that   the  respondent   J.  U.. 
Lydall  for  many  years  past,  and,  since  1894,  the 
resp-^ndents  J.  F.  LydaU  and  H.  W.   LydaU   also, 
introduced  the  respondent  M.  J.  Letcher  and  other 
solicitors  to  act  for  parties  in  administration  aotions 
whose  interest  conflicted  with  those  of  the  ^Mties  for 
whom  the  Lydalls  were  acting,  and  that  m  all  suoh 
cases  the  respondents  received,  from  the  solicitors 
introduced  by  them,  agency  on,  or  a  share  of,  their 
profit   costs   without   disclosing  the  fact.      Jn  our 
judgment,    where    soUcitors    represent     oonflicting 
interests  in  Utigious  proceedings,  of  any  kmd.  any 
arrangement  or  understanding  or  practice  whwreby  a 
share  of  profit,  whether  called  "  agency  "  or  by  any 
other  name,  is  paid  by  one  of  the  solidtors  to  another 
is  wrong  in  principle  and  fraught  with  nslu  to  the 
welfare  of  cUents  and  to  the  administration  of  juntioe. 
It  must,  not  infrequently,  involve  a  temptatiwi  to 
nim  who  receives  a  share  of  his  opponent's  profit  to 
neglect,  if  not  to  sacrifice,  the  true  interejts  of  tas 
oli«nt,  where  the  opponent  is  taking  steps  whioh  make 


costsfor  the  oommon  gain. according  to  such  •  P~^ 
of  both  soUcitors.  It  cannot  be  right  that  thwe  Who 
we  o»id  to  guard  coufiictmg  mterests  should  ent« 
"toS^KS^reUdonsW 
it  profitahlTto  the  leg^l  representauve  of  ^e  of  tts 
interests  to  acquiesce,  if  not  ^J^^^^^^^^^Z^ 
wasteful  proceedmgs  on  the  part  of  t*^®'*!!?^^^^^ 
of  another  interest:    The  temptation  may  be  reei.ted. 

or  the  court  may  effectually  »^*f^«^t«!^1^''iKS 
Ly  result;  but  the  agreement  or  P«^i«^  ^ 
creates  such  a  temptation  ought  not  to  fij^f  Pj^ 
S^he  work  of  a  ?reat  and  honourable  P>»^«^ 
But  whil.tUi  oar  judgment  the  relation  winch  ■uch 
an  agreement  or  prictiSe  produces  between  -oliatt" 
eSt^^with  co^nfiicting>terests  »  *ltogff  "J 
iQ  itoelf  objectionable  and  ^^J^^'^^^T^^^ 
aonears  to  us  to  assume  a  much  more  senous  aspec^ 
SXSiaotioaUy  and  moraUy,  if  the  •g«?«f  «^»  « 
J^ti^not  isdosed;  and  this  ^e  «>°^*^^ 
to  be  the  case  here.    Tue  court  and  its  officers  an 
r^,MidX  corrective  force  of  its  -i^Pe^oa- 
impair^.    The  court  is  kept  in  ignorance  of  ^e  ^ 
Sit  proceedings,    which   it   'ightiy   requi«-    sal 
iS^aiWlTbedirected  by mdependent and dwrntsf- 
S^i^ivioe,   may   be   dictated   by   a   leagfue  d 
SSnswhTjppose  only  in  name  «id  appear«ce^ 
Eot^f  act.    OnTof  our  coUeagues  in  the  ChanoBry 
DTviSmrii   Ws   judgment  in  Stephens  y.  LyM. 
Sh  i^  quoted  ii  tiie  "port,  has  m  stwrng^^ 
^^oY^iJ^u^ti  a  practice,  and  «^^,  •^^^^J! 
e^s  whioh  may  result  from  it,  especially  T'Ja"  «* 
iiSi^of  infants  ere  involved  in  the  litogjtico^ 
imd^e  present  case  the  committee  of  the  Jneat- 
SSrated  Law  Society,  after  a  careful  examinatian  of 
^TiSsfhTvetoLJ'that  ther^pondente  mosrrr 
Sg  on  tds  practice  of  ^^isclowd  proflt-sluu^ 

been  ffudty  of  professional  misconduct  ^\^  J^ 
'  STdfty^^Ld  it  is  a  painful  duty,  ^  say  tt^t  « 
emphati^y  endorse  the  grave  censure  winch  tt^ 
flaK  involves.  Havmg  come  to , this  c«^^«^ 
we  have  anxiously  cmsidered  how,  m  the  «^« J^ 

eetly  hope  that  the  warning  m  "O*  "f^f C^I*.  tS 
{eMionarmtaooodact,  suoh  aa  tii»t  ci  ^^  *« 
rSSSd-ita  have  been  found  guttty.  "JP~'|d  ^hg 
taken plaoe  rftertbi. public «»demnation rfrtbja 
SSurtSieof  the  Prtnoipel  matter,  of  mug.t«^j^ 

not  then  exist  T«»»«  «'•<>*« '"'',?  Tl«^^!!d^3 
^i  .n  on  which  the  court  h«  had  *«  ««»^* 
Scalar  kind  of  profe«on^  ««>«««»duct.  We- 
ll^ to  find  that^the  oommittee«e  •««  to»y. 


giwi^tXy'h:^ no' ^f";5d-^  before  thi|J 

the  Saotice'of  whioh  the  r«pondente  ha^e  to 

.^.iff  hninff  as  the  respondent*  asserted,  a  ooiw 

^itcX^'S^tia  tTlHOief  of  tue  oomn;^;^ 

that  as^on  is  untrue,  and  no  attempt  w«  i 

before  ns  to  support  such  a  <^«^^^\^ 

BMuetime  we  have  tewon  to  fear  *>»«  *^^j 

Sist.d  in  the  ranks  of  the  profession,  •l^"^^^ 

We,  within  a  very  limited  range,  a  ««*»«a  »^ 

oXwtin  such  nitters.  -»*  steadiness  to  do  « 

upon  a  profit-sharing  bans  where  t"  n**^**! 

SSv^utie.  of  the  p«tiM  to  ti^«  ^""^g^ 

it    inherently  vicious   and  i«ftP«>P«-    JSfl,  ( 

indeed,  indi<itions  of  that  to  which  we  «««  "J 

^deoc.  which  is  included  in  Oie  "P<«t  of  toe«J 

D^ttee.    Whilst  tbis  fact  is,  of  course,  "O  «»*? 

Ssl^dents,  and  whilst  from  ^  •^^f^ 

JSSjio  Ertsrest  it  enhwoes  the  importance  of  a* 
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and  atrong  omdemnatton  in  ihia  oonrt,  it  ia,  ner^r- 
thelaaa,  in  our  judgment  jnat,  in  dealini;  with 
th^ae  oaaas  whiob  are  the  firat,  to  admit  it  aa 
an  element  of  mitigation.  It  ia  not.  however, 
the  only  element.  We  are  bound  in  onr  view 
to  give  weight  to  the  conaideration  that,  while  the 
pfiotioe  oomplained  of  on  the  part  of  the  two  elder 
raapondenta  had  extended  to  aeveral  actiona  and  over 
many  yeara,  neither  in  their  oaae  nor  in  tbe  ea>e  of 
the  two  yoonger  reapondenta  haa  it  been  proved  that 
A  jMomiiary  miaohier  haa  reanlted  to  a  dient.  There 
ia  m  the  oaae  at  leaat  of  aome  of  the  aotiona,  evidenoe 
to  the  contrary.  It  would  no  doubt  be  very  difficult, 
if  not  impoaaible,  now  to  aaoertain  accurately  in  auch 
noord  and  pajjen  aa  may  atill  exiat  or  otherwiae,  the 
propriety  or  impropriety 


.    ,      .  -^    V      »         * ^^  taken  in 

adminiatration  auita  long  ainoe  concluded,  and  para- 
graph 19  of  the  report  oertainly  innpirei  aome  mia- 
^▼mga.  Still,  the  juriadiotion  whidi  we  are  exer- 
oUng  ia  punitive  and  almoat  penal,  and  in  prooeedinga 
of  raoh  a  nature  the  aocuaed  are,  in  our  ju<1gment, 
entitled  in  a  high  d«'gree  to  in«iat  upon  atrtotneaa  of 
proof.  And  it  ia  fair  to  aay,  further,  that  the  com- 
mittee in  regard  to  one  of  the  adminiatration  actions 
fxpreaaly  find  that  the  proceedinga  had  been  carried 
m  quite  properJy,  and  in  regard  to  two  other  actiona 
report  in  effect  an  equally  favourable  condnaion. 
LMtly,  in  regard  to  tbe  two  younger  reepondent*, 
ICr.  J.  F.  Lydall  aod  Mr.  H.  W.  Lydall,  we  hold 
it  to  be  right  to  consider,  in  mitigation  of  the  pro- 
fenooal  miaoonduct  of  which  they  have  been  found 
guilty,  that  they  are  young  men  in  their  f  ather*8  office, 
who  naturally  would  be  influenced  by  their  f  ather'a 
example  in  the  oonduct  of  bnaineaa,  not  only  owing  to 
their  oloae  relationahip  to  him,  but  owing  alao  to 
the  fact  that  at  the  time  when  the  elder  pon  waa 
admitred  to  the  profeaaion  the  father  bad  been 
praetiaing  ae  a  aolicttor  for  more  than  thirty  yeara. 
latheae  droumetanoea  we  think  that  the  joatice  of 
the  oaae  will  be  met  if  we  m%ke  in  the  ciae  of  each  of 
the  two  elder  reapondenta,  John  Hawthorne  Lyd«ll 
and  Mark  Jameeon  Letcher,  an  order  of  auapeoaion 
for  three  montha,  and  in  the  caae  of  the  two  younger 
reapondeota,  John  French  Lydall  and  Herbert 
Wykeham  Lydall,  an  order  that  they  aa  weU  aa  the 
two  firat-named  reapondenta  do  pay  ihe  coeta  of  the 
Law  Society,  We  make  no  order  aa  to  the  ooata  of 
Mr.  T.  E.  Stephena*  He  made  a  number  of  moat 
gnTe  ohargea  against  the  reapondenta,  which  were 
aba&dooed  m  the  oonrae  of  the  inquiry ;  and,  further, 
m  the  14  (H)  paragraph  of  the  report,  it  appeara  that 
he  waa  from  time  to  time  informed  by  Mr.  J.  H. 
Lydall  that  he  waa  reoeiviog  as  agency  a  abare  of  the 
profit  ooita  of  Mr.  Letcher  and  of  Mr.  Lidiard,  and 
that  half  of  anoh  ahare  waa  from  time  to  tune  remitted 
to  bim  in  lettera  atating  the  auma  remitted  to  be  a 
proportion  of  the  |»rofit  of  Mr.  Letcher*a  and  Mr. 
Limard'a  costs  respectively. 

JudgmmU  aooordingly.     Leave  to  appeal  given  and 
order  to  he  euepended  pmding  appeal. 

SoBcitora,    8.    P.    B.  Bucknill;   Lewie  A  Lewie; 
LydaUiiBone  ;  M.  J.  Letcher. 


Nov.  14, 19. 


a  B.  Div.  \ 

(Commercial  Oourt.)  > 

(M»tbew,  J.)       j 

MOHTGOKERIS    V.     InDXMNITT   MUTUAL    MABINB 
iKSUBAlfOB  Co.  (LiMITSD).  (a.) 

/wttrawce—Jfartwe — General  average^Ship  and  cargo 

(a.)  fieported  by  B.  G.  Stuxwbll,  Eaq.,  Barriater- 
at-Law. 


belonging  to  eame  owner — Sacrifice  of  mast — LiahUiiy 
of  tmderwriier$  on  cargo. 

In  the  oaee  of  an  action  on  a  policy  of  marine  ineur-  . 
ance  on  the  cargo  of  a  ehip  to  recover  a  general  average 
loB8  incurred  ly  the  cutting  away  of  the  mainmaet  under 
circumetances  constituting  a  general  average  eacriflce,  the 
fact  that  the  vessel  and  the  cargo  lath  belonged  to  the 
plaintiffs  is  no  defence  to  the  action. 

The  Brigella,  [1898]  P.  189,  41  W.  R.  Dig.  92,  dis- 
aented  from. 

Gommercial  caae. 

In  thia  caae  the  plaintiflfa  claimed  for  a  general 
average  loaa  under  a  policy  of  marine  inaurance  on 
cargo,  made  by  the  defeodanta ;  alternatively,  they 
claimed  for  the  defendanta'  proportion  of  cuing  and 
labouring  expenaea  to  avert  a  total  loaa  of  the  in- 
aured  cargo. 

The  poEcy  waa  on  a  cargo  of  nitrate  of  aoda  in  the 
ahip  Airlie  at  and  from  any  porta  on  the  weat  coaat 
of  South  America  to  a  port  of  diacharge  in  tbe 
United  Kingdom  or  on  the  continent  of  Europe,  or  in 
the  United  Sratea.  .The  ordinary  a<»a  perila  were 
inaured  ag«inat,  and  the  policy  contained  the  ordinary 
sue  and  labour  dlauae. 

The  facta,  ahortly,  were  that  while  in  the  latitude 
of  the  Biver  Plate  The  Airlie  encountered  atormy 
weather,  and  the  maater,  fearing  that  the  main  meat 
would  break  and  fall  on  the  deck  and  cauae  the  loaa 
of  the  veaael,  had  the  rigging  out  away,  and  the  maat 
fell  over  the  aide. 

Tbe  plaintiffil  were  the  ownera  of  both  the  ahip  and 
the  cargo,  and  they  claimed  a  g«>neral  average 
sacrifice. 

The  defendants  pleaded  that  there  had  been  no 
general  average  aaoriflce ;  that  the  plaintiffJB  had  no 
daim  under  uie  policy,  becauae  aa  ownera  of  the 
cargo  they  had  not  paid,  and  were  not  liable  to  pay, 
contributiona  to  seneral  average  aa  they  were  the 
ownera  of  the  veaaS  aa  well  aa  of  the  cargo,  and  that 
the  sue  and  labour  cUuae  did  not  apply. 

Oarver,  Q.C.,  andtT.  A.  Hamilton,  fortheplaintiffii.— 
Tbe  cutting  awav  of  the  mainmast  waa  in  the  oircum- 
atancea  a  general  average  aacnifioe  rendered  neceaaary 
by  perila  of  the  aea.  General  average  ia  a  aaoriflce 
for  the  common  good,  and  the  loaa  muat  be  b'^me 
by  tiie  whole  adventure,  and  therefore  the  under- 
writera  muat  bear  their  proportion  of  the  loaa  falling 
on  the  intereat  which  they  have  inaured.  It  ia  no 
defence  to  aay  that  becAuae  the  ahip  aud  the  cargo 
both  belong  to  the  aame  owner,  there  being  th<>refore 
no  contribution  between  tbe  owner  of  the  cargo  and 
the  owner  of  the  ship,  the  underwritera  on  the  cargo 
are  not  liable  to  contribute :  Birkley  v.  Presgrove, 
1  E^at  220;  Arnold  on  Marine  loauranoe  (2nd.  ed.). 
p.  895 ;  Emerigon,  c.  12,  p.  19.  The  Brigella,  [1893] 
P.  189, 41  W.  B.  Dig.  92,  which  ia  the  caae  on  which  the 
defendanta  rely,  ia  a  wrong  deciaion. 

Counael  alao  relied  on  the  opinion  of  Blackburn,  J., 
in  Oppenheim  v.  Fry,  11  W.  R  725,  3  B.  &  8.  873,  at 
p.  884,  and  the  American  dedaiona.  Potter  v.  Ocean 
Insurance  Co.,  3  Sumner  27,  and  Oreely  v.  Tremont 
Insurance  Co.,  9  Onshing  415. 

Joseph  Walton,  Q.  C,  and  Loehnis,  for  the  defendants* 
— ^There  waa  no  general  average  aaoriflce,  becauae  at 
the  time  the  maater  ordered  the  maat  to  be  cut 
away  he  thought  it  had  already  become  a  wreck: 
Shepherd  v.  Kottgen,  26  W.  B.  120.  2  0.  P.  D.  578,  585. 
Further,  thi*re  cannot  be  a  claim  for  a  general  average 
loaa  on  ahip  againnt  underwritera  on  cargo  in  the  oaae 
where  both  ahip  and  cargo  are  owned  by  the  aame 
peraon.  The  deciaion  of  Bamea,  J.,  in  The  Brigella 
ia  good  law.  Where  ail  the  intereats  are  owned  by 
one  peraon,  but  are  insured  by  different  underwriters. 
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expeoaes  inourred  in  ayerting  a  loas  may  be  reooYered 
under  the  different  policies  in  proportion  to  the 
amounts  insured.  A  general  average  loss  cannot  be 
recovered  under  the  sue  and  labour  clause :  'per  Lord 
Blackburn  in  Aitchiion  v.  Lohre,  28  W.  B.  1,  4  App. 
Cas.  755,  atp  764. 

Se«  also  Parsons  on  Insurance  (1868  ed.),  voL  2. 
p.  208 ;  Dickensm  v.  Jardine,  16  W.  B.  1169,  L.  B.  3 
C.  P.  639 ;  Kidaton  v.  Empire  Marine  Insurance  Co,, 
15  W.  R.  63,  769,  L.  B.  1  0  P.  636,  L.  B.  2  0.  P.  857 ; 
XenoB  V.  Fox,  17  W.  B.  893,  L.  B.  4  C.  P.  665. 

Carver,  Q,C,,  in  reply,  referred  to  Benecke  on 
Marine  Insurance,  p.  473. 

Cur,  adv,  vult. 

Nov.  19.— Mathbw,  J.,  read  the  following  reserved 
judgment:  This  was  an  action  on  a  policy  on  the 
cargo  of  the  ship  Airlie  to  recover  a  general  average 
loss  incurred  by  the  cutting  away  of  a  mast.  The 
ship  sailed  on  the  29th  of  March,  1900,  with  a  cargo 
of  nitrate  from  TccopiUa,  a  port  on  the  west  coast  of 
South  America,  for  Shields.  On  the  17ch  of  May, 
while  in  the  latitude  of  the  Biver  PUte,  the  vessel 
encountered  very  bad  weather  with  a  heavy  cross  sea, 
and  began  to  roll  and  lurch  violently.  About  9  am. 
it  was  noticed  that  the  mainmast,  wludh  was  an  iron 
mast  and  hollow,  had  settl«sd  down.  The  ringing, 
which  had  slackened,  was  at  once  tightened  by  a 
process  called  <*swiftering  up,"  and  the  masc  so 
secured  remained  firm  in  position.  The  ship  con- 
tinued to  roll,  and  the  master,  after  some  time,  feanng 
that  the  mast  would  break  and  fall  on  the  deck  and 
cause  the  loes  of  the  veisd,  thought  it  be^t  to  get  rid 
of  it.  Accordingly  the-  veisel  was  brought  iato 
puBition,  the  windward  rigging  was  cut,  and  the 
mast  fell  over  the  side,  carryiog  away  portions  of 
the  other  masts  and  rigging.  The  wreckage  was 
promptly  cut  adrift.  The  vessel  was  brought  home 
undfr  jury  rig,  and  reached  her  port  of  discharge 
in  safety.  The  first  point  made  by  the  defendants  was 
that  there  was  no  general  average  sacrifice.  The  mast, 
it  was  said,  vhw  already  hopelessly  lost,  and  there- 
fore it  was  not  sacrificed  for  the  safety  of  the  crew, 
ship,  and  cargo.  But  I  cannot  agree  with  this  con- 
tention. The  mast  was  not  in  suuh  a  condition  that 
it  must  have  been  lost  whether  the  rest  of  the 
adventure  bad  been  saved  or  not.  It  could  not  be 
said  that  the  mast  had  no  value,  or  that  it  was 
impossible  to  be  saved.  There  was  a  chance  of  saving 
it,  and  that  chance  was  thrown  away  for  the  safety- 
of  the  whole  adventure.  The  master  would  seem  to 
have  exercised  his  jadgment  reasonably,  and  it  was 
not  necessary  that  his  vie  4r  should  be  borne  out  by 
the  facts  when  they  came  to  be  afterwards  examined. 
It  was  found,  wben  the  cargo  was  discharged,  that  the 
matt  had  been  in  no  greater  peril  than  the  rest  of  the 
adventure.  It  had  broken  across  about  12in.  from 
the  keelson.  The  upper  portion  had  crushed  into 
the  lower  in  telescope  fashion,  and  rested  firmly  and 
sesurely  on  the  keelson.  For  the  defendants  reUauce 
was  placed  on  the  case  of  Shepherd  v.  Kottgen,  where 
the  mast  was  cut  away,  but  was  held  to  be  already 
lost.  There  it  appeared  that  the  rigging  had  been 
loosened  in  the  storm,  and  that  all  that  was  d  me 
was  to  anticipate  by  a  few  mioutes  an  inevitable 
loss.  The  mast  of  The  Airlie  before  the  rigging 
was  out  was  firmly  upheld,  and  could  have  soud 
aod  b«en  saved  if  the  master  had  not  ordered  it  to  be 
cut  away.  Upi  n  the  question  of  fact  I  am  of  opinion 
that  was  a  general  average  sacrifice. 

But  the  underwriters  ^ed  upon  another  defence 
which  raises  a  question  of  great  importance.  It  was 
said  that  the  loss  of  the  mast  did  not  give  rise  to  a 
general  average  claim  because  the  ship  and  the  cargo 


both  belonged  to  the  plaintifib,  and,  as  there  oould 
be  no  contribution  in  fact,  there  was  no  gen«nl 
average  loss.    The  defendants  relied  on  the  cass  of 
jTAe  BrigeOa,  which  was  said  to  be  a  judgment  m 
favour  of   their  contention.      It  was  pointed   out, 
however,  that  the  opinion  of  the  li^amed  judice  was 
not  necessary  to  Ids  decision,  and  I  was  asked  to 
hear  the  case  argued  and  give  my  judgment  upon  the 
matter.    I  feel  compelled  to  do  so,  though  I  have 
great   reluctance   to   express   an   opinion    on    the 
matter  which  differs  from  that  of  Barnes,  J.    The 
duty  has  probably  been  imposed  upon  me  in  oxdsr 
that,  if  the  case  should  go  further,  it  may  be  mon 
readily  dealt  with  when  the  different  views  which  have 
been  held  on  this  subject  have  been  formally  stated. 
It  seems  to  me  that  a  general  average  aot  is   not 
affected  by  the  consideration  whi'ther  there  will  be  a 
contribution  or  not.    The  sacrifice  is  made  for  the 
safefy  of  those  on  board  as  well  as  of  the  ship  and 
cafgo.     But  there  is  no   oo'tribution  from  those 
whose  lives  have  been  saved.    Farther,  in  such  a  oa^ 
it  has  never  been  held,  or,  so  far  as  I  know,  argued 
that  as  between  ship  and  freight  there  is  no  distritm- 
tion  of  loss  amoi'g  tne  respective  underwriters  beoauss 
both  interests  belong  to  th<* shipowner.  It  was  not  ds* 
puted  that,  in  the  case  of  gen  ral  average  expenditure, 
as,  for  instance,  in  the  hire  of  a  tug  to  extricate  a 
ship  from  a  dangerous  position,  there  was  a  right 
t)  demand   contribation   from  underwriters.      Tne 
explanation  offered  on  behalf  of  the  daf^ndauts  was 
that  such  expenditure  was  recoverable  under  the  aae, 
labour,  and  travel  clause.    But  that  clause,  it  aeems 
to  me,  stands  clear  of  the  insurance  against  general 
average  sacrifice.    Its  object  is  explained  by  Ijord 
Black  bum    in    ^i^c^t^on  v.    Lohre,      It    was   not 
intended  that  the  clause  should  afford  an  additional 
remedy  for  what  was  already  suffioieatly  protected. 
Again,  what  is  sacrificed  in  geaerai  average  ouflrht,  in 
my  jadgment,  to  be  treated  in  principle  as  lost  by  the 
perils  averted.    In  the  present  case  the  lof  s  of  the 
mast  must  be  regarded  as  a  loss  by  perils  of  the  ae«s, 
a  less  not  altfred  in  its  character  by  reason  of  a 
voluntary  act  intended  to  i>reveat  more  disaatroos 
consequences     Accordingly,  ic  has  been  held  that  a 
loss  by  general  average  cannot  be  added  to  a  loss  to 
the  full  amoimt  insured   so  as  to  cast   a  farthsr 
liability    on    the    imd«*rwriter :    lee    AiUhiton    v. 
Lohre,    One  further   consequence   of  the   supposed 
rule  would  be  that  in  a  case  of  joint  ownf-rahip  a 
jettison   of  cargo   would  leave  the   underwriter  on 
cargo  Jiable  for  the   whole   amount,    without  any 
right  of  contribution;   and  the  concealment  of  the 
fact  that  the  owner  of  goods  was  also  the  owner  of  the 
ship  might  be  treated  as  an  objection  to  the  insnranfls 
oa  the  ground  of  concealment  of  material  fact.     Hen 
the  policv  of  insurance  is  a  policy  against  general 
average  aue  to  perils  of  the  seas  and  other  loiaea  of 
the  same  character ;  and,  if  there  were  any  question 
as    to  whether   this   loss  was    covered   as    geoenl 
average,  it  is  certainly  a  loss  of  the  same  character. 
Although  the  point  has  not  been  dealt  with  in  any 
other  case  than  that  of  The  Brigtlla,  there  is  con- 
siderable authority  for  saying  that  the  liability  of  the 
underwriter  is  not  aff*Hsted  wnere  insured  intereata  are 
joint :  Oppenheim  v.  Fry,  per  Blackburn,  J. ;  the  two 
Americau  case*,  PoUer  v.  Ocean   Insurance   Co.   and 
Oreeiy  v.   Tremont  Insurance  Co.;  aud  Plullipa  on 
Marine   Insurance,  ss.  1274  and  1412.     A  mxa  of 
business  desirous  of  keeping  a  strict  account  of  his 
transactions  would  allocate  such  a  loss  as  thin  to  hk 
interest  in  »hip  and  cargo  in  proportion  to    their 
respective  values.     There  seems  no  reason  why  his 
underwriter  should  not  be  placed  in  the  same  posi- 
tion.   It  was  agreed  that  the  figures  should  be  settled 
between  the  parties  when  the  question  of  prinoipls 
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High  Goubt. 


Phillips  ahd  Othxbs  v.  Alhaxbba  Palaob  Oo.  (Hull). 


High  Coubt. 


WM  daterminad*    I  give  judgment  for  the  plMw^ffiy 
withootti. 

Judgment  /or  the  plaifUifft, 

Solioiton,  W,  A.  Orump  A  Son;  WalionSt  Johnson, 
BM,  ik  WhaUon. 


L,| 


Nov.  13. 


a  B.  Div. 

(Lord  Alventone,  L.C.J. 

and  Eennedy,  J.) 

Phillips  ahd  Othsbs  v.  Alhambba  Palaob 
Go.  (Hitll).  (a.) 

(kmtrwi^Peraonal  contrad^Agreemeal  with  a  paffner^ 
$kip — Death  of  one  member  of  partnerehip^lMnlittf 
ofiurviving  ffortnere — "  Un/oreBeen  calamity  " — Sale 
umder  power  in  mortgage^ 

The  ptaintiffMt  mueic-haU  artiite,  entered  into  a  con- 
trad  with  the  A.  Co,,  which  was  then  a  partnership  of 
three  persons,  to  perform  on  two  separate  occasions  at 
their  halL  The  plaintiffs  had  no  knowledge  of  the  fadt 
\^  ihs  A,  Co.  was  a  partnership  consisting  of  three 
persons.  The  contract  contained  a  clause  tJiot,  in  the 
event  of  any  **  unforeseen  calamity*'  by  which  the  business 
might  be  stopped,  all  engctgements  were  to  terminate, 
Bejfere  the  time  fixed  for  the  first  performance  one  of 
tlis  partners  in  the  firm  died,  but  the  plaintiffs  per- 
fcnned  in  ttocordance  wtth  their  contract,  and  toere  paid 
hy  the  defendants  for  their  services.  After  the  first 
performance,  and  before  the  time  fioced  for  the  second 
p^formance,  the  haU  toas  sold  by  a  mortgagee  under  a 
power  of  sale  in  the  mortgage,  and  the  second  perform- 
ance was  not  carried  out, 

Hdd,  that,  the  contract  being  one  which  h€ul  no  refer- 
ence to  the  persoruU  character  and  conduct  of  the  partner 
who  had  died,  the  surviving  partners  were  liable  for  a 
hnaeh  of  it,  and  that  the  sale  of  the  hall  under  the  power 
of  sale  was  not  an  "  unforeseen  calamity  "  within  the 
oasirad,  and  that  the  plaintiffs  were  entitled  to  recover. 

Appeal  horn  his  Honour  Jodge  Baiket,  sittiog  at 
^Dgston-apon-Hiill  County  Court. 

Tbe  plaintifby  four  mugio-hall  artiita,  sued  to 
nonrw  from  the  Alhambra  Palaoe  Co.,  Hull,  damages 
far  breach  of  a  contract  entered  into  by  them  witu  the 
pIvntifEk 

On  the  12th  of  October,  1897,  the  plaintLflb  entered 
mko  a  contrsot  with  the  defeudants,  the  Alhambra 
Pilaoe  Co.,  Hall,  to  perform  at  their  music-hall  for  two 
periods  of  a  fortnight  each,  commenoinff  on  the  8th 
of  August,  1898,  and  the  23rd  of  October,  1899, 
nmctiTely. 

The  Alhambra  Palace  Co.,  Hull,  was  a  partnership 
film  whioh  o*insisted  of  three  members. 

On  the  16th  of  December.  1897,  one  of  the  three 
members  of  the  company  died,  and  the  business  was 
mmad  on  with  the  object  of  winding  it  up.  The 
mgageoient  for  the  8ch  of  August,  1898,  was 
Cttriod  out  by  the  jplauitifBi  and  they  were  paid  for 
thdrservioes  according  to  the  contract 
^  Befors  the  time  fixed  for  the  seoond  performance 
in  October,  1899— namely,  on  the  8th  of  Jaly,  1899— 
the  hall  in  whioh  the  Alhambra  P^Jace  Co.,  HaU, 
Qtmed  on  their  business  was  sold  by  the  mortgagee 
voder  a  power  of  sale  in  the  mortgage,  and  the  batiness 
'9U  womid  up. 

The  plaintiff  were  thus  unable  to  perform  their 
tngsgemsnt  commi^noing  on  the  23rd  of  October, 
1899,  and  their  daim  was  in  respect  of  that  engage- 
ttent. 

The   contract    between    the    plaintifib    and    the 


(a.)  Beported 


Shebston  Baxeb,  Bart., 
r-at-Law. 


company  was  signed  by  T.  H.  Greasley,  manager,  and 
it  was  signed  by  him  "  For  the  Alhambra  Palace  Co., 
Hall.'*  There  was  no  evidence  that  the  plaintiflRi  had 
any  knowledge  as  to  the  persons  composing  the 
company  with  which  they  were  contracting. 

The  contract  stated :  *'  No  play,  no  pay,''  and  **  lo 
the  event  of  any  unforeseen  calamity  by  which  the 
busineu  may  be  suspended  or  stopped,  all  engage- 
ments will  terminate  immediately.^' 

It  was  contended  for  the  defendants  that  the 
contract,  beinsr  one  for  personal  service,  was  ipso  facto 
cancelled  by  we  death  of  one  partner  in  the  firm ; 
that  the  sale  of  the  hall  under  the  power  of  sale  in 
the  mortgage  was  an  <<  unforeseen  calamity  "  within  the 
meaning  of  the  contract,  which  terminated  the 
engagement,  and  that  in  addition  the  contract  was 
made  on  the  terms  of  "  No  play,  no  pay." 

The  county  court  jadge  gave  judgment  for  the 
plaintifEs,  and  the  defendants  appealed. 

CauUeu,  for  the  defendants. — The  defendants  are 
not  liable  upon  two  grounds.  In  the  first  place, 
the  contract  in  this  case  was  a  contract  of  a 
personal  nature;  it  was  a  contract  for  personal 
8**rvice.  When  it  was  entered  into  with  the  company, 
the  company  consisted  of  three  partners.  Bv  the 
death  of  one  of  the  partners,  the  contract,  being 
personal,  came  to  an  end,  and  the  surviving  partners 
were  not  bound  to  complete  it,  and  they  are  not 
liable  to  the  plaUiti£b  for  a  breach  of  it :  Tasker  v. 
Shepherd,  9  W.  B.  476, 6  S.  &  N.  575 ;  Bobson  &  Sharps 
V.  Drwmmond.  2  B.  &  Ad.  303.  In  the  second  place, 
by  the  terms  of  the  contract  itself  the  engagement  was 
to  come  to  an  end  in  the  event  of  any  *'  unforeieen 
calamity  "  terminating  the  businesa  The  sale  of  the  hidl 
by  the  mortgasree  under  his  power  of  sale  was  an 
«  unforeseen  ctSamity  "  within  the  meaning  of  the 
contract,  and  therefore  put  an  end  to  the  contract. 

Trevor  White,  for  the  plaintiflh. — ^The  judsrment  of  the 
learned  county  court  judge  was  right.  The  contract 
was  not  a  contract  for  any  personal  service  at  all ; 
it  was  not  a  personal  contract  in  any  sense  Therd 
was  no  evidence  to  shiw  that  the  plaintiffii  ever 
knew  who  thn  three  partners  were,  and  thny  did  not 
enter  Into  the  contract  because  of  tiie  personal 
character  of  the  partner  who  died.  A  contract  of 
personal  service  is  a  contract  with  regard  to  a  service 
to  be  rendered  to  a  particular  person.  H  re  there 
were  no  services  to  be  rendered  by  the  plaintifPs  to 
any  one  of  the  partners  in  particolar.  Toe  service 
was  personal  in  this  sense,  that  as  regards  the  plain- 
tiff«  themselves  the  services  were  to  be  rendered  by 
them;  but  it  was  not  personal  in  any  other  senae. 
Therefore  the  death  of  the  one  partner  did  not  put 
an  end  to  the  contract,  or  deprive  the  plaintiffd  of 
their  rigbt  of  action  again«t  the  surviving  partners  : 
Scarf  V.  Jardine,  30  W.  B.  893,  7  App.  Cas.  345,  at  p. 
349 ;  Tasker  v.  Shepherd,  The  sale  of  the  hall  was 
not  an  "unforeseen  calamity"  within  the  mectning 
of  this  contract.  The  plainti£b  are  therefore  entitled 
to  recover. 

Lord  ALYBBSTOini!,  L.C  J. — ^This  case,  in  my  opinion, 
is  not  fr«e  from  di^oulry.  We  have  in  the  first  place 
to  consider  what  principle  of  law  applies,  and  then  to 
consider  the  facts  of  this  particolar  case.  In  1897 
the  plainnfPs  entered  into  a  contract  with  the 
Alhambra  Palace  Co.  to  perform  on  two  ocoasiocs. 
It  now  appears  that  there  was  no  evidence  that  it 
was  known  to  the  plaintiffs  that  although  the  defen- 
dants were  described  as  the  Alhambra  Palace  Co.,  as 
a  matter  of  fact  the  company  was  a  partnership  of 
thr«)e  persons.  Before  August,  1898,  one  of  the 
partners  died,  but  the  plain^Gb,  in  accordance  with 
their  contract,  performed,  and  were  paid  by  the  de- 
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fendaatg.  Between  this  date  and  October,  1899,  the 
mortgagee  sold  under  bis  power  of  sale,  and  the  two 
stLryiving  partners  ceased  to  carry  on  any  basi- 
ness  in  the  palace.  It .  is  now  said  that  either 
the  contract  came  to  an  end  by  the  death  of 
one  of  the  partnt-rg,  and,  therefore,  that  no  action  can 
now  be  main^^ained  for  a  breach  of  the  contract  in 
October,  1899 ;  or,  it  ig  gai(),  thftt  it  came  to  an  end 
b/  the  happening  of  an  ''nnforegfen  calamity" 
within  the  meaning  of  the  contract  We  do  not 
think  that  interference  by  a  mortgagee  in  selling 
nnder  a  power  of  sale  contained  in  his  mortgaee  can 
come  under  the  wordg  "nnforegeen  calamity,''  and 
we  think  th«t  guch  interference  is  not  an  ''unforeseen 
calamity."  We  have,  therefore,  to  dedde  the  other 
point — which  is  one  of  considerable  diffioulfcy — 
namely,  whether  the  death  of  one  of  the  partners  pat 
an  eod  to  the  contract.  It  seems  to  me  that  the 
principle  of  law  app'icable  in  thege  cases  is  that  you 
have  to  see  whether  the  obligation  sought  to  be  per- 
formed depends  on  the  personal  cjnduot  of  t^e 
dficeased  perion  with  regard  to  the  other  con- 
tracting person.  I  think  that  the  two  cases  cited 
on  behalf  of  the  appellants  bring  out  clearly 
that  distinction.  In  Taaker  ▼.  Shepherd  the  action 
Wis  brought  agaiDst  the  gurrivor  of  two  parcneri 
who  had  entered  into  an  agreem^^nt  with  the 
plaintiff  to  employ  him  as  their  asent  for  th-^ 
gupply  of  gtone  for  a  period  of  four  and  a-half  years 
from  the  date  of  the  agreement.  One  of  the  partners 
died  during  the  period,  and  the  breach  alleged  by  th-« 
plaintiff  was  his  noo-emplo^ment  by  the  defendant 
(the  gurvivin^  partner)  danng  the  whole  period  of 
four  and  a-huf  )  ears.  The  judges  drew  the  inference 
from  the  fac^s  that  the  parties  contracted  with  refer- 
ence to  a  certain  ez«gting  partnerehip  business  only,  and 
gubject  to  the  coDdidon  that  all  tiie  parties  so  long 
lived.  I  think  the  fact  th«t  the  judgeg  considerd 
the  special  facts  of  that  case,  and  came  to  the  con- 
clusion that  the  contract  was  entered  into  subject  to 
certain  condittong  as  to  the  partners  living  so  long, 
shows  that  it  ig  neceggary  to  discriminate  one  case 
from  another — ^in  other  words,  that  the  personal 
element  comes  in.  Then  the  case  of  Bohson  (ft  Sharpe 
y.  Drummond  is  another  good  illa«tratiou  of  the 
principle.  There  Lord  Tenterden,  gpei^dng  of  the 
contract  in  that  case,  says:  "Now  the  defendant 
may  have  been  induced  to  enter  into  this  contract 
by  reaion  of  the  personal  confidence  which  he 
reposed  io  Sharpe,  and  therefore  have  agreed  to  pay 
money  in  advance.  The  latter,  therefore,  having 
said  it  was  impossible  for  him  to  perform  the 
contract,  the  defendant  had  a  right  to  object  to  its 
being  performed  bv  any  other  perg'un,  and  to  say  that 
he  contracted  with  Sharpe  alone  and  not  with  any 
other  person.  On  that  ground  I  think  the  non-suit 
was  right.'*  There  the  same  principle  was  applied 
that  the  basis  of  the  contract  was  personal.  If,  on 
the  other  hand,  the  contract  is  ooe  which  has  no  rela- 
tion to  the  personal  action  of  the  partner  who  has 
died,  then  I  see  no  reason  why  the  surviviog  partners 
should  not  be  liable,  notwithstanding  the  death  of 
one  of  the  partners.  Applying  ttiat  principle  to  the 
facts  of  this  case,  I  come  to  the  conclusion  that  when 
the  plaintiffg  entered  into  this  contract  to  perform  at 
the  times  ipeoified  they  did  not  in  any  way  rely  on 
the  pergonal  character  of  the  psrtners  who  were  un- 
known to  them.  I,  therefore,  come  to  the  oondlugion 
that  thege  two  defendants  by  their  agreement  became 
liable  to  employ  these  persons,  and  that  at  that  time 
there  wag  another  pergon  who  was  also  liable.  That 
other  pergon  dte  J,  and  in  that  case  I  think  the  con- 
tract can  be  enforced  against  the  two  others.  I  think 
the  case  was  rightly  decided  and  this  appeal  ought  to 
be  dismisied. 


Ebnnbdy,  J.,  concurred. 

Appeal  diimissed. 

Solicitors  for  the  appellantg,  CoUyer-BriekuD  A  Ox, 
for  J.  J.  Underwood^  Hull. 

Solicitors  for  the  respondents,  OhetUr,  Broom,  ^ 
GrijfUhet,  for  J.  M.  BuUer,  Bolton. 


Ko?.5. 


Prob.  Div.  &  Adm.  Div.  i 
Admiralty.  ) 

"Thb  Holab."  (a.) 

8hip^  Pilotage — (hmpuhory  piMage--Foreign  veud— 
Port  of  Blyth— Trinity  House  of  KewoadU-upok- 
Tyne—41  Geo.  3.  c.  Ixxxvi,,  «.  6. 

A  foreign  veaael  resorting  to,  or  coming  into^  or  depart- 
ing from  the  port  of  Blyth,  is  hound  by  oompulstonof 
liwto  employ  a  pilot  licensed  by  the  Trinity  House  of 
Newcastle-upon'  Tyne, 

This  was  an  action  of  damage  instituted  on  behalf 
of  the  owners  of  the  paddle  steam-tug  George  Peabo^, 
against  the  Norwegian  steamship  Holar,  known  at 
the  date  of  the  colision  as  the  steamahip  Vadso,  to 
recover  for  the  dam«g»s  sustained  by  the  tfeorye 
Peabody  on  the  16th  of  February,  1896,  whvn  Tk 
Holar  outward  bound  from  the  port  of  Blyth  witd  a 
pilot  licensed  by  the  Trinity  House  of  Newcastle  on 
board  and  in  charge  of  her,  came  into  ooUtsion  with 
and  damaged  The  George  Peabody  in  Blyth  Hsrboor 
about  100  yards  iugide  the  west  pier  of  the  harbonr. 

The  defeudants  the  ownArs  of  The  Holar  in  tbn 
defecioe  denied  that  the  collision  had  been  caogsdbf 
the  negligent  navigation  of  The  Holar ;  pleaded  that 
Buch  collision  had  been  caused  by  the  negluceat 
navigation  of  Tne  George  Peabody  by  the  plaintiffi  or 
their  rervantg ;  charged  th«t  a  good  look-out  hnd  mi 
been  kept  on  board  The  George  Peabody  or  on  fie 
VoltemOt  a  vegael  The  George  Peabody  wag  atteodiDf 
at  the  time  or  the  coliiaion,  or  on  The  General  Oordonii 
another  tug  then  emplo>ed  by  the  T?te  VoUemo;  tbt 
The  Voltemo  and  her  tugg  had  entered  Btych  Heihosr 
at  an  improper  time,  haul  improperly  tried  to  paaa  Tht 
Bdar  and  had  improperly  neglected  to  alaokea  thav 
speed  and  stop,  and  that  The  George  Peabody  had 
improperly  failed  to  keep  on  the  proper  side  of  the 
channel,  to  slip  her  towing  hawser,  and  to  obey  artida 
7  and  8  of  the  filyth  Harlx>ur  Commissioners  Bye-laft 
and  articles  18  and  26  of  the  Begulations  tor  F» 
venting  Gollisions  at  Sea.  After  pleading  all  tfaa« 
deft-noes  on  the  merits,  the  defence  continued  u  fol* 
lows :  '*  The  defendants  further  gay  that,  so  far  ai  the 
gaid  coliiaion  wag  cauat-d  or  contributed  to  l^  agf 
negligence  of  The  Vadso  {Tlie  Holar),  which  tt^ 
deny,  as  aforesaid,  it  was  so  occasioned  aolely  hythi 
fault  or  neffleot  of  the  pilot  wno,  being  a  dnlf 
licensed  pilot  for  the  district,  was  by  compnlaioD  of 
law  in  charge  of  The  Vadso  {The  Holary* 

The  defendants  did  not  set  up  any  counterdUim. 

Oct.  SO.^The  action  wag  heard  by  Bamsa,  J-. 
aggistei  by  two  of  t^e  Blder  Brethren  of  theTtim^ 
Houge  of  Deptford,  Stroud,  and  the  court,  after 
hearing  evideoca,  came  to  the  condugion  that  the 
coUigion  had  been  solely  caused  by  the  negligeoea  d 
the  licensed  pilot  in  charge  of  The  Holar,  and  ad- 
journed the  case  for  further  hearing  and  argom^ 
on  the  question  whether  TJie  Holir  and  her  owosi 
were  exempt  from  liability  on  the  ground  tbst^ 
licenaed  pilot  on  board  The  Htilar  haa  been  emploH 
on  board  her  by  compulsion  of  law. 

(a.}  Beported  by  0.  F.  Jemxett,  Esq.,  Bairiitv- 
at-Law. 
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Not.  5.— Thehflumg  of  theaotion  wasooniiiiaed  and 
eridenoe  mm  given  on  behalf  of  the  defendants  to 
prove  that  pOcSage  was  oompnlsory  for  foreisn  ships 
lesorting  to  or  entering  or  leavioff  the  port  of  Bly&i 
imder  the  charters  of  we  Trinity  Mouse  of  Newoastle- 
npon-l^ne,  and  the  41  Geo.  3,  c.  Izxxyi.  s.  6. 

A  member  of  the  ooiporation  of  the  THnity  House 
of  Newoastle-npon-Tyne  was  oa)led  as  a  witness 
for  this  puzpoee  aod  produced  "  The  Beoord  Book  " 
containing  comes  of  the  charters  granted  to  the 
oorporatton.  He  stated  that  Blyth  was  a  creek  of 
the  port  of  Newcastle-upon-Tyne  and  that  pilots 
to  conduct  vessels  resorting  to  or  entering  or  leaving 
the  port  of  Blyth  were  lioenied  by  the  Nevcas'le 
Trimty  House,  and  that  the  pilot  acting  in  charge 
of  The  Holar  at  the  time  of  the  collision  was  one 
of  the  pilots  so  licensed. 

The  plaintiffii  called  witnesses  who  gave  evidence 
to  the  effdot  that  recently  foreign  vesiels  had  gone 
into  and  out  of  Blyth  without  employing  a  pilot,  and 
that  no  proceedings  were  known  to  have  been  taken 
against  tciem  for  their  infringement  of  the  provisions 
of  the  6th  section  of  the  41  Gtoa  3.  c  Izxxvi. 

The  question  of  compulsory  pilotage  was  then 
sirgued. 

Laiitg,  Q.O.,  and  Balloch,  for  the  plamtifiEs.— The 
intention  is  di'ar  from  the  passing  of  the  Hartlepool 
Pilotage  Oonfirmation  Act,  1864  (26  &  27  Viot.  c.  58), 
the  Tyue  Pilotage  Order  Oonfirmation  Act,  1865  (28 
ft  20  Viot.  o.  44),  the  Tees  Pilotage  Order  Oonfirma- 
tion Act  (45  Viot.  0.  I),  and  the  Sunderland  Pilotage 
OonibmAtion  Act,  1865  (28  &  29  Vict  c.  59),  that  the 
compulsory  pilotage  jurisdiotton  of  the  Trinity  House 
of  Newcaetle-upon-Tyne  should  be  abolished,  and 
this  intention  has  been  carried  out  by  tiie  pilotage 
bye-laws,  made  by  the  Trinity  House  of  Newoastle- 
npcm-Tyne  under  section  333  of  the  Merchant 
Shipping  Act.  1854,  in  1883,  and  which  bye-laws 
were  confirmed  by  an  Order  in  Oouncil  of  the  14th 
of  February,  1883.  In  effect  these  bye-laws  only 
provide  for  sums  due  for  pilotage  dues  under  them 
being  paid  in  case  a  pilot  is  voluntarily  employed, 
and  do  not  make  any  provision  for  pilotage  being 
recovered  by  way  of  a  penalty  when  a  pilot  is  not 
taken. 

They  referred  to  The  Johann  Sverdrup,  35  W.  B. 
63,  300,  11  P.  D.  49,  12  P.  D.  43. 

AspinaUy  Q,0.,  and  8tulh$t  for  the  d-fenda<its. — 
The  nclar  at  the  time  of  the  collision  was  in  charge 
of  her  pilot  by  compulsion  of  law  und^r  the  6th 
section  of  41  Geo.  3,  c  Ixxxvi.,  which,  though  repealed 
as  to  a  great  portion  of  what  was  once  the  Newcastle- 
upon-Tyne  lenity  House  Pilotage  District  by  the 
Acts  relied  on  by  counsel  for  the  pUintiff«,  is 
still  in  force  as  to  the  port  of  Blyth,  which  was 
a  creek  of  the  port  of  Newcastle -upon-Tyne  at  the 
time  of  the  passing  of  the  Act  of  George.  The 
6th  section  in  question  provides  in  terms  tbat  the 
*'  owners  or  masters  of  any  foreign  vessel  resorcing  to 
or  coming  into  or  departing  from  the  said  port  of 
Newcastle  or  any  of  the  creeks  or  members  belonging 
thereto,  shall  and  they  are  hereby  obliged  and  required 
respectively  to  receive,  take  on  board,  and  employ 
in  the  piloting  and  conducting  their  vessels  such 
pilots  to  be  licensed  as  aforesaid,"  i  6.,  by  the  Trinity 
House  of  Newcastle-upon-Tyne,  "and  in  case  of 
their  neglect  or  refusu  to  receive  or  employ  such 
pilots  as  aforesaid,  they  shall  neverUieless  answer  and 
pay  to  the  nuMer  pilots  the  aforesaid  pUotsge  duties 
as  if  such  pilots  had  been  actually  received  and 
employed."  This  statutory  provision  is  expressly  in 
point  in  the  present  case,  and  it  is  immaterial  whether 
or  not  the  Trinity  House  of  Newcastle-npon-Tyn^^ 
have  or  have  not  recently  chosen  to  enforce  their 


rights   under   it.    The   owners   of    Th$   Holar   are 
consequently  not  liable  for  the  damage  proceeded  for. 
The  cited  The  Maria,  1  W.  Bob.  95;  The  Vtita,  50 
W.  B.  705,  7  P.  D.  240. 

Babnxb,  J.~I  have  already  decided  that  the 
collision  which  occurred  in  the  port  of  Blyth  between 
the  plaintiff's  steam-tug  George  Pedbody  and  the 
defendant's  steam  vessel  Vadao,  now  called  The  Holar, 
was  solely  occasioned  by  the  fault  of  the  pilot  of  The 
Vadeo,  and  I  have  now  to  determine  whether  the  pilot 
was  in  charge  of  the  defendants'  vessel  by  compulsion 
of  law.  The  Vadso  was  a  Norwegian  steamship,  and 
by  ieotion  6  of  a  local  Act  of  ParJiunent  (41  Geo.  3, 
c.  Ixzxvi)  foreign  vessels  resorting  to  or  coming  into 
or  departing  from  the  port  of  Newcastle  or  "  any  of 
the  creeks  or  members  belonging  thereto  "  arerequued 
to  emply  pilots  licensed  by  the  proper  authority,  and 
in  the  event  of  neglect  or  refusal,  pUotage  is  recover- 
able as  if  a  pilot  nad  been  employed.  It  has  been 
proved  that  the  port  of  Blyth  is  one  of  the  creeks  or 
members  of  the  port  of  Newcastle  within  the  meaning 
of  the  section  in  question ;  aod  shortly  put  the  conten- 
tion of  the  defendants  is  that  by  the  Act  of  1801  (41 
Geo.  3,  c.  Ixzxvi.)  pilotage  was  in  respect  of  foreign 
vessels  rendered  compulsory  over  the  l^e  and  various 
creeks  or  members  belon^g  to  the  port  of  Newcastle, 
and  that  nothing  has  since  taken  place  so  far  as  the 
port  of  Blyth  is  concerned  to  repeal  or  va^  this  section 
of  tiieAct  On  the  other  hand  the  plahitiffiB  assert 
that  pilotage  is  no  longer  compulsory  on  foreign 
vessels  in  the  port  of  Bly&  by  reason  of  a  change  of 
regulations  affecting  the  port.  In  other  words,  they 
contend  that  what  has  since  taken  place  has  been 
sufficient  to  repeal  the  sixth  section  of  the  Act  of 
1801  so  far  as  compulsory  pilotage  is  concerned.  In 
support  of  tihe  contention  tney  rely  upon  a  new  code 
alleged  to  have  been  established  by  bye-laws  made  in 
1883  pursuant  to  section  333  of  the  Merchant  Shipping 
Act,  1854,  the  provisions  of  which  section  are 
repeated  m  section  582  of  the  Merchant  Shipping 
Act,  1894.  Now  there  is  no  doubt  that  originally 
the  port  of  Blyth  formed  part  of  the  port  of 
Newcastle  so  far  as  pilotage  is  concerned,  and  that 
from  time  to  time  in  recent  years  the  Act  of  1801 
and  the  jurisdiction  of  the  Trinity  House  of  New- 
castle-upon-Tyne have  been  affected  by  there  being 
taken  out  of  the  Act  of  1801  various  ports,  including 
Newcastle  itself,  and  by  various  authorities  being 
constituted  for  the  purpose  of  dealing  with  pilotage 
within  the  various  ports,  but  it  nowhere  appears  that 
this  has  bem  done  with  regard  to  Blyth.  There  is, 
however,  another  section  of  the  Merchant  Shipping 
Act,  1854,  which  most  be  conaidered  —  namely, 
section  332  (equivalent  to  section  581  of  the  Merchant 
Shipping  Act,  1894),  by  which  power  is  given  to 
pilotage  authorities  to  make  and  extend  exemptions 
from  compulsory  pilotage,  whilst  the  immediate 
succeeding  section — section  333,  under  which  the  bye- 
laws  of  1883  were  made— does  not  deal  with  the 
question  of  comiralsory  pilotage  at  all,  but  deals, 
amongst  other  tmngs,  with  the  i>ower  to  alter  and 
reduce  the  rates  of  pilotage.  I  think  it  is  clear, 
when  the  bye-laws  of  1883  are  considered,  there  is 
nothing  in  them  which  purports  to  deal  with  the 
rights  conferred  under  section  332  of  the  Act  of  1854, 
althoogh  there  is,  to  f»  certain  extent,  under  section  333 
a  change  in  the  rates,  for  under  the  Act  of  1801  there 
was  a  difference  between  the  rates  on  British  and 
foreign  shipp,  but  by  the  bye-laws  of  1883  all  ships 
are  put  upon  the  same  footing.  Looking  at  the 
matter,  therefore,  as  affecting  the  port  of  Blyth,  I 
cannot  find  anythiog  in  the  bye-laws  of  1883  which 
in  any  way  modifies  the  obligation  to  employ  a  pilot 
impO:ed  upon  a  foreign  vessel  by  the  Act  of  1801. 
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GomiBel  for  the  plajiitiff«,  however,  contend  that  this 
cue  must  be  decided  upon  the  same  lines  at  that  of  The 
Johann  Bverdrupt  with  the  remit  that  oompulflory 
pilotage  will  be  found  to  be  abolished  in  reepeot 
of  the  port  of  Blyth ;  but  that  caae  relates  to  the 
Tyne,  and  the  l^ne  has  been  taken  oat  of  the 
operation  of  the  Act  of  1801  by  virtae  of  a  pro- 
visional  order  embodied  in  the  Tyne  Pilotage 
Order  Confirmation  Act,  1866  (28  &  29  Yict.  o.  44), 
whioh  now  contains  a  complete  code  of  regulations 
respecting  the  pilotage  of  the  Biver  Tyne.  That 
provisional  order  was  made  nnder  the  Merchant 
Shipping  Act,  1862,  s.  39,  by  which  tihe  Board  of 
Trade  was  enabled,  amongst  other  things,  to  transfer 
pilotage  jurisdiction,  to  constitute  new  pilotage 
authorities,  and  to  make  exemptions  from  com- 
pulsory pilotage  in  any  district  The  Act  of  1866 
g^ve  effect  to  a  pilotage  provisional  order  in  respect 
of  the  l^e.  A  body  of  pilotage  commissioners 
was  constituted  for  the  l^ne,  the  pilotage  district 
was  defined,  the  jurisdiction  vested  in  t£e  Trinity 
House  of  Newcastle-upon-Tyne  was  transferred 
to  the  commissioners,  the  pilotage  dues  were  pro- 
vided for,  and  by  paragraph  16  of  the  order  it  was 
provided  that  **  nouiiog  in  this  order  shall  extend  to 
oblige  the  owner  or  master  of  any  vessel  to  employ 
•  .  .  any  pilot  .  •  .  if  he  is  not  desirous  so 
to  do."  It  was  held  in  The  Johann  Sverdrup, 
that  the  pilotage  provisional  order  confinned  by 
the  Act  of  1866  contained  a  comi^ete  code  of 
regulations  respecting  pilotage  in  the  Tyne,  and 
that  its  provisions  superseded  those  of  the  Act  of 
1801,  and  that  therefore  under  paragraph  16  of 
the  order,  which  is  contained  in  the  schedule  to  the 
Confirmation  Act  of  1866,  pilotage  was  not  compidsory 
for  either  British  or  foreign  vessels  in  the  Tyne.  It 
seems  to  me,  however,  that  that  case  has  no  applica- 
tion to  the  matter  before  me,  because  it  is  dealing 
and  is  concerned  solely  with  the  effect  of  an  Act  of 
Parliament  confirming  a  provision^i  order.  In  the 
present  case  there  is  no  provisional  carder,  and  no  Act 
of  Parliament  varying  the  effect  of  the  Act  of  1801. 
There  is  only  a  code  of  bye-laws  made  by  the  still 
existing  pilotage  authority  so  far  as  the  port  of  Blyth 
is  concerned — the  Trinity  House  of  Newcastle-upon- 
Tyne,  and  these  bye-laws  are  only  made  by  virtue  of 
the  333rd  section  of  the  Merchant  Shipping  Act,  1864. 
It  is,  however,  urged  by^  counsel  for  the  plaintiffs  that 
there  has  been  an  aboJition  of  compulsory  pilotage, 
and  reliance  is  placed  upon  the  latter  part  of  a  daute 
in  the  bye-laws  headed  *'  Rates  of  Pilotage,'*  which 
provides  that  *'the  pilotage  dues  shsJl  be  paid  to 
the  sub-commissioners  or  to  the  pilot  performing  such 
pilotage  within  five  days  after  the  performance 
thereof."  It  is  argued  that  as  the  pilotage  dues  are 
only  to  be  paid  to  the  sub-commissioners  **  after  "  the 
pilot  has  performed  the  pilotage  duties  they  oaonot 
possibly  be  paid  when  the  pilot  has  not  performed 
those  duties,  and  that  that  implies  that  the  pilotage 
dues  cannot  be  compulsorily  imposed ;  but  the  words 
I  have  referred  to  are  only  a  repetition  of  what  is  to 
be  foxmd  in  the  latter  part  of  section  7  of  the  Act  of 
1801  and  the  compulsion  imposed  by  the  sixth  section 
cannot  be  construed  to  be  taken  away  merely  becaude 
secdon  7  speaks  of  the  pilotage  dues  bong  paid 
within  five  days  after  the  pilotage  duties  have  been 
performed.  Moreover,  it  appears  to  me  that  there  is 
nothing  to  show  that  there  has  been  any  custom  or 
usage  with  regard  to  the  matter,  because,  though 
evidence  has  been  given  that  esses  have  occurred  in 
which  foreign  ships  bave  not  been  asked  to  pay  after 
coming  in  or  going  out  of  port,  and  though  there 
may  have  been  a  misconception  on  the  point,  wat  does 
not,  to  my  mind,  affect  the  question  whatever,  pilotage 
is  compul!*ory  in  law.     Ttie  conolus  on  to  which  I  { 


have  come  on  reading  these  Acts  of  Parliament  and 
the  lr)re-laws  above  referred  to  is  that  there  is 
nothing  to  be  found  whioh  in  any  way^  abolishes  ths 
compumon  imposed  by  the  sixth  seotioQ  of  tbm  Act 
of  1801  BO  far  as  the  port  of  Blyth  is  oonoeroei,  though 
there  is  a  reduction  of  the  pilotage  rates  in  acoordaaos 
witii  tiie  powers  conferred  by  the  Merohtat  Shipping 
Acts.  For  these  reasons  I  must  hold  that  the  pilotsge 
in  this  case  was  compulsory  by  law  and  that  tde 
defendants  are  exonerated  from  lespoDnbility  for  the 
collision. 
There  will  be  no  order  as  to  costs. 

Solicitors  foriplaintiffh,  Inee,  C6U,  S  Ince. 

Solicitors  for  defendants,  8U>hei  &  Stokes. 


Dsc.  6,  7. 


THS 


aEoud  of  SppeaU 


From  Q.  B.  Div.  i 

(A.  L.  Smith,  M.B.,  and  Collins  | 
and  Stirling,  L.JJO  3 

Bsa.  V,  Local  GtoyxBNHSNT  Boabd  and 

GUABDIAirS  of  WHiLBSDEN.  (a.) 
Poor  lawSeparation  of  parish  from  union— Amoutd 
to  he  paid  by  union  to  parish — Principle  of  apporUon- 
ment — ** Property**  of  the  union^JurisdieUon of  the 
Local  Government  Board— Poor  Law  Amendment  Ad^ 
1834  (4  <fc  6  Will  4,  c.  76),  ».  32— Local  Government 
Act,  1888  (51  <k  62  Vict.  c.  41),  ss.  24  (2)  (d),  26  (1). 

In  1896  the  Local  Government  Board  made  an  order 
under  section  32  of  the  Poor  Law  Amendment  Act,  18^. 
for  the  separation  of  the  parish  of  Willesden  from  the 
union  of  Hendon,  of  which  theretofore  it  ?tad  been  a 
part.  In  consequence  of  such  order  it  became  requisite, 
under  the  same  section,  for  the  board  to  ascertain  the 
proportionate  value  to  the  parish  of  Willesden  of  the 
union  of  Hendon  workhouse  or  **  other  property  hdd  or 
enjoyed  by  such  union  for  the  use  of  the  poor  or  benefit  of 
the  ratepayers  thereof**  and  also  to**  fie  the  amount  to 
be  received  or  paid,  or  secured  to  be  paid,  by  **  the  parish 
of  Willesden. 

There  were  two  annuities  payable  by  the  county  council 
of  Middlesex,  under  the  Local  Government  Act,  1888.  to 
the  old  undivided  union  of  Hendon  in  respect  of  the 
salaries  of  registrars  and  costs  of  the  officers. 

Held,  that  these  annuities  came  within  the  meaning  of 
the  words  "  other  property  **  in  section  32  of  the  Poor 
Law  Act,  1834. 

In  ascertaining  the  proportionate  value  to  a  parish  of 
a  union  of  such  annuities,  and  fixing  the  amount  to  be 
received  or  paid  by  such  parish,  the  Legislature  eoniem^ 
plated  the  capitalization  and  division  of  the  annuities  cU 
the  time  of  the  separation  of  the  parish  from  the  union. 

An  apportionment  of  the  annual  sums  ctccording  to  the 
future  rateable  values  of  the  union  and  parish  respectiveiy 
is  not  a  fixing  of  the  amount  within  the  section. 

This  was  an  appeal  by  the  Hendon  Union  from  the 
decision  of  Bigham  and  ChanneQ,  JJ.,  who,  on  osanee 
shown  by  the  Local  Government  Board  and  thi 
Willesden  Board  of  Guardians,  discharged  a  rule  for 
a  certiorari  to  qoash  an  order  made  bv  the  IxxasJ 
Government  Board  under  section  32  of  the  Poor  Ijaw 
Amendment  Act,  1834,  dealin^:  with  the  appartioo- 
ment  as  between  tbe  parish  of  Willesden  and  the 
union  of  Hendon  of  two  annual  sums  received  by  the 
said  union  from  the  Middlesex  County  Council. 


(a.)  Reported  by  E.  G.  Stuxwkll,  Esq.,  Barrister- 
at-Law. 


VoLXLlX.        [reb.9.i9ox.]        THE  WEEKLY  REPORTER, 


237 


Or.  OP  App.     Bbo.  V,  Local  Goyabitmbitt  Boakd  and  thb  Guabdians  of  Willbsden.     Gt.  op  App. 


On  the  12th  of  Augast,  1896»  the  parish  of  Willesden, 
which  up  to  that  date  was  one  of  eight  parishes  oon- 
ktitnting  the  Hendon  Union,  was  separated  from  auoh 
nmon  by  an  order  of  the  Local  Goverament  Board 
made  pursuant  to  section  32  of  the  aforesaid  Act,  as 
amended  by  section  66  of  the  Poor  Law  Amendment 
Act.  1844. 

On  the  13th  of  August,  1896,  the  board  issued 
another  order  whereby  it  was  {inter  cilia)  ordered  that 
the  laws  for  the  relief  of  tiiie  poor  in  the  parish  of 
Willesden  should  be  administered  by  a  board  of 
guardians  elected  for  that  parish. 

In  consequence  of  the  order  of  the  12th  of  Auguit 
it  became  necessary  for  the  Local  Gknremment  Board 
to  ascertain,  pursuant  to  section  32  of  the  above  Act 
of  1834,  the  proportionate  value  to  the  parish  of 
Willesden  of  the  workhouses  of  the  Hendon  Union 
and  of  "other  property  held  or  enjoyed  by  such 
imion  for  the  use  of  the  poor  or  the  benefit  of  the 
latepayers  therein,"  and  to  "  fix  the  amount  to  be 
zeoaved  or  paid,  or  secured  to  be  paid,  by**  the 

The  amount  paid  by  the  guardians  of  the  poor  of 
the  Hendon  Union  out  of  local  grants  towurds  the 
remuneration  of  registrars  of  births  and  deaths  during 
the  financial  year  ending  the  31st  of  March,  1889, 
was  the  sum  of  £18,  and  under  and  by  virtue  of 
wction  24  (2)  (d)  of  the  Local  Government  Act,  1888, 
the  county  counoU  of  the  county  of  Middlesex  became 
liable  to  pay,  and  did  pay,  that  sum  of  £18  a  year,  to 
the  Hendon  Union. 

On  the  nth  of  September,  1889,  the  Local  Govern- 
ment Board  certified  that  the  sum  of  £2,597  h«d  been 
expended  by  the  guardians  of  the  Hendon  Union, 
dniing  the  fiaandal  year  eading  l^e  25th  of  March, 
1898,  on  the  salaries,  remuneration,  and  saperaonua- 
tion  allowanoes  of  the  officers  of  the  Hendon  Union 
(other  than  teachers  in  poor  law  schools),  and  on 
orogs  and  medical  applianoee;  and  under  and  by 
virtue  of  section  26  (1)  of  the  Local  Government  Act, 
1888,  the  county  council  of  MidiUesex  became  liable, 
after  the  31st  of  March,  1889,  to  pay,  and  did  pay, 
that  sum  of  £2,  597  annually  to  the  Hendon  Union. 

The  order  issued  by  the  board  on  the  23rd  of 
December,  1898,  after  reciting  {inter  alia)  that  it  was 
necessasy  to  provide  for  the  apportionment  of  these 
sums  of  £18  and  £2,597  provided  : 

Article  5  :  "As  and  when  the  sums  of  £18  and 
£2  597  are  received  by  the  guardians  of  the  poor  of 
the  said  Hendon  Union  from  the  county  coimcil  of 
MiddleM>x,  iu  pursuance  of  the  provisioi  s  of  section 
24  (2)  {d)  and  of  secuon  26  {I)  of  the  Local  Gk)vem- 
ment  Act,  1888,  in  respect  of  the  financial  year  ending 
the  31st  of  March,  1899,  and  in  respect  of  each  suc- 
ceeding finaucial  year,  such  sums  shall  be  apportioned 
by  the  guardians  of  tbe  poor  of  the  Headon  Union 
between  the  Hendon  Union  and  the  parish  of  Willesden 
aoooiding  to  the  respective  rateable  values  of  the 
union  and  parish  for  the  purposes  of  the  poor  rate, 
according  to  the  valuation  lists  in  force  on  the  25th 
of  March  next  preceding  the  financial  year  in  respect 
of  which  the  payment  is  made,  and  the  guardians  of 
the  poor  of  the  H«ndon  Union  shall  forthwith  pay  to 
the  guaidiAUs  of  the  poor  of  the  pariah  of  Willesden 
the  amount  so  apportioned  to  that  parish.** 

Tlie  Hendon  Union  then  poiutea  out  to  the  board 
that  if  Willesden  had  not  been  separated  from  the 
union  they  would  have  contributed  according  to  the 
rateable  value  of  the  parish  to  the  expenditure  on 
salaries,  drugs,  extra  medical  fees,  &c.,  and  would 
have  been  entitled  to  receive  the  proportion  of  grant 
on  the  same  basis ;  but  that  according  to  article  5  of 
the  order,  Willesden  would  still  be  entitled  to  the 
payment  of  the  proportion  of  the  grant  according  to 
rateable  value,  when  they  did  not  contribute  to  th^ 


expenditure  of   the  union,  which   would    place  an 
unjust  burden  on  the  union. 

The  board  having  declined  to  alter  the  order, 
Hendon  Union  then  obtained  the  above  rule  for  a 
certiorari  to  quash  article  5  of  the  order,  upon  the 
grounds  that  the  annual  sums  dealt  with  in  the  order 
were  not ''  property,''  within  the  meaning  of  section 
32  of  the  Act  of  1834,  and  that»  therefore,  the  board 
had  no  jurisdiction;  that  the  division  of  the  sums  by 
the  board  according  to  rateable  values  was  not  a 
*'  fixing  "  of  the  amount  within  that  section,  and  that 
the  board  had  no  jurisdiction  to  apportion  the  sums 
as  they  had  done. 

The  Divisional  Court  held  that  the  annuities  were 
**  property  held  or  enjoyed  by  the  imion  for  the  use 
of  the  poor  '*  within  the  meaniog  of  section  32,  and 
that  the  apportionment,  by  the  Local  Gh>vemment 
Board,  of  such  annual  sums  accordmg  to  the  rateable 
values  of  the  union  and  paririi  respectively  was  a 
proper  fixing  of  the  amount  within  the  section. 

From  this  decision  tiie  Hendon  Union  now 
appealed. 

The  Poor  Law  Amendment  Act,  1834(4  &  5  Will.  4» 
c.  76),  provides : 

Section  32 :  <*  It  shall  be  lawful  for  the  said  com- 
missioners"— now  the  Local  Government  Board — 
*'from  time  to  time  as  they  may  see  fit,  by  order 
under  their  hands  and  seals,  to  declare  any  union 
...  to  be  dissolved,  or  any  parish  or  parishes, 
specifying  the  same,  to  be  separated  from  or  added  to 
any  such  union ;  and,  as  the  case  may  be,  such  union 
shall  thereupon  be  dissolved,  or  such  parish  or  parishes 
shidl  thereupon  be  separated  from  or  added  to  such 
union  accordingly.  .  .  .  Provided  always  that  in 
every  such  case  the  said  commissioners  shall  and  they 
are  nereby  required  to  ascertain  the  proportionate 
value  to  every  parish  of  such  union  of  the  workhouses 
or  other  property  held  or  enjoyed  by  such  union  for 
tbe  use  of  the  poor  or  benefit  of  the  ratepayers  thereof, 
and  also  the  proportionate  amount  chargeable  on 
every  parish  in  respect  of  all  the  liabilities  of  such 
union  existing  at  the  time  of  such  dissolution  or 
alteration  of  the  same ;  and  the  said  commissioners 
shall  thereupon  fix  the  amount  to  be  received,  or 
paid,  or  secured  to  be  paid,  by  every  parish  aflfected 
by  such  alteration,"  &c. 

The  Dissolved  Boards  of  Management  and 
Guardians  Act,  1870  (33  &  34  Yict.  c.  2),  provides : 

Section  11 :  *'  Where  any  district  or  union  has 
been  or  shall  be  dissolved,  or  any  parish  has  been  or 
shall  be  added  to  or  separated  from  a  union  .  •  • 
and  a  valuation  shaU  become  requisite  for  the  adjust- 
ment of  the  riffhts  and  liabilities  of  the  districts, 
unions,  or  parishes  affected  thereby,  such  valuation 
shall  be  procured  by  the  managers,  guardians,  or 
overseers  of  the  districts,,  unions,  or  parishes,  in  such 
manner  as  the  parties  interested  shall  mutually  agree 
upon,  or  by  the  poor  Iblw  board"  (now  the  Local 
Government  Board)  **  in  case  of  their  not  agreeing 
Within  such  time  as  the  board  shall  fix,"  &c. 

The  Local  Government  Act,  1888  (51  &  62  Yict. 
c.  41),  provides : 

Section  24:  <<  Whereas  certain  grants  heretofore 
made  out  of  the  Exchequer  in  aid  of  local  rates  (in 
this  Act  referred  to  as  local  grants)  will,  by  reason 
of  the  duties  on  the  local  taxation  licences  and  the 
probate  duty  grant  being  by  tbis  Act  made  payable 
to  local  authorities,  cease,  it  is  therefore  hereby  enacted 
as  folio «7S :  (2)  In  substitution  for  local  grants,  the 
council  of  each  coimty  shall  from  time  to  time  .  •  . 
pay  out  of  the  cooniy  fund  and  charge  to  the  Exchequer 
Oontribution  Account  the  foUowmg  sums  .  .  .  {d) 
they  shall  pay  to  the  guardians  paying  the  registrars 
of  births  ana  deaths  for  any  district  wholly  or  partiy 
in  the  county  a  sum  equal  to  the  amount  paid  out  of 
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local  grants  towards  the  remmieratioQ  of  the  regis- 
trars paid  by  those  guardians  during  the  finandal 
year  ending  on  the  Slst  of  March  next  after  the 
passing  of  this  Act." 

Section  26  (1) :  *' After  the  31st  day  of  March  next 
after  the  passing  of  this  Act,  every  county  council 
other  than  the  London  County  Council  shall  grant 
to  the  guardians  of  every  poor  law  union  wholly  or 
partly  in  their  county,  an  annual  sum  for  the  costs 
of  the  officers  of  the  union  and  of  district  achools  to 
which  the  union  contributes ;  and  .  .  .  the  said 
annual  sum  shall  be  such  sum  as  the  Local  Gk>Yem- 
ment  Board  certify  to  have  been  expended  by  the 
guardians  of  each  poor  la«v  union  during  the  financial 
year  ending  the  2dth  of  March  next  before  the  passing 
of  this  Act,  on  the  salaries,  remuneration  and  super- 
annuation allowances  of  the  said  officers  (other  than 
teachers  in  poor  law  schools),  and  on  drugs  and 
medical  appliances." 

Page^  Q.C.,  and  Bartley  Denniaa,  for  the  appellants, 
the  Hendon  Union. — ^These  two  annual  payments  of 
money  are  not  *'  property  "  within  section  32  of  the 
Poor  Law  Act,  1834,  and  are  not  liable  to  apportion- 
ment by  the  Local  Government  Board  at  all.  When 
that  Act  was  passed  such  payments  as  these  were  not 
in  existence  or  contemplated.  They  are  not  sums 
that  could  be  raised  or  charged  on  the  rates  such  as 
that  Act  contemplated  and  tiierefore  they  cannot  be 
"property"  wimin  section  32.  They  are  merely 
annual  payments  which  were  brought  into  existence 
by  the  Local  Government  Act,  1888.  It  is  possible 
that  the  right  to  receive  these  annual  payments  may 
bn  such  **  property,"  but  that  question  was  not 
ndsed  upon  the  certiorari.  Even  if  these  pay- 
ments are  '*  property "  within  lection  32,  the 
Local  Government  Board  has  only  power  to  fix  once 
for  all  the  amount  payable,  but  here  they  have  not 
made  a  final  settlement.  Tdey  have  ordered  a  con- 
tinuing payment  and  they  have  mada  an  apportion- 
ment according  to  the  rateable  values  of  the  parish 
and  union  respectively — thus  leaving  it  a  fiuctuating 
sum.  This  they  had  no  jurisdiction  to  do.  The  rate- 
able value  of  the  parish  of  Willesden  is  increasiog 
faster  than  that  in  the  union  of  H«ndon,  and  the  con- 
sequence, if  this  order  stands,  will  be  that  the  parish  of 
Willesden's  share  in  these  annual  payments  vnll  grow 
larger  year  by  year.    The  order  should  be  quashed. 

Sir  Robert  Finlay,  A.G.  {Sutton  with  him),  for  the 
Local  Government  Board. — There  is  no  ground  for 
quashing  this  ord  r  These  two  annual  paymeats  of 
£18  and  £2,597  are  such  *'  property  of  the  union  held 
and  CD  joyed  by  the  union  for  the  use  of  the  poor  "  as 
is  liable  to  be  apportioned  between  the  parish  of 
Willesden  and  the  union  of  Hendon  on  their 
separation*  Further,  the  Local  Goveroment  Board 
hiul  here  a  statutory  duty  to  perform,  and  in  doing  so 
they  adopted  the  most  practicable  method.  There  is 
no  statute  which  lays  down  in  terms  any  rule  as  to 
how  they  are  to  fix  the  apportionment.  They  adopted 
a  reasonable  course  and  oue  within  their  legal  powers. 
They  have  exercised  their  discretion,  and  that  should 
not  be  overruled. 

Danckwerts,  Q.C,  and  R,  E  Moore  (H.  Courthope 
Munroe  with  them),  for  the  guardians  of  the  parish  of 
Willesden. 

A.  L.  Smith,  M.B.-~Thts  is  an  appeal  from  the 
judgment  of  my  brothers  Bigham  and  Qhaimell,  JJ. 
1  cannot  read  the  judgment  of  ChauneU,  J.,  without 
seeing  that  ha  felt  considerable  difficulty  in  the 
matter,  though  he  agreed  with  Bighun,  J.,  and 
they  bo^h  agreed  in  discharging  the  rule.  From 
that  decision  the  Hendon  Union  now  appeals  to  this 
c^urt. 


The  real  point  in  this  case  is  what  is  the  true  eoa- 
struction  of  section  32  of  the  Poor  Law  Amendmeat 
Act,  1834. 

Now  the  facts  which  raise  •  this  point  are  voy 
short.  The  parishes  of  Hendon  and  Willesden  hsd 
been  in  one  and  the  same  union.  In  1896  Wiikidai 
was  taken  out  of  the  Hendon  Union  amd  became  a 
parish  by  itself .  Now  comes  the  question  as  to  how 
the  property  of  the  Hendon  Union  is  to  be  dirided 
between  the  union  as  remaining  and  the  parish  of 
Willesden.  Section  32  provides  that  in  every  cise 
where  a  parish  has  been  divided  from  a  union  the 
commissioners — that  is  now  the  Local  Government 
Board — "  shall  and  they  are  hereby  required  to 
ascertain  the  proportionate  viJue  to  every  parish  of 
such  union  of  the  workhouses  or  other  propwty  held 
or  enjoyed  by  such  union  for  the  use  of  the  poor  .  .  . 
and  tbey  shall  thereupon  fix  the  amount  to  be 
received  or  paid  or  secured  to  be  paid  by  every  parith 
afiEected  by  such  alteration."  What  is  the  meaning 
of  theie  words  ?  When  are  the  commissioneEs  to 
ascertain  the  value  ?  That  is  the  first  queetion  Vhioti 
arises.  In  my  opinion,  the  true  meaning  ef  the 
section  is  that  they  shall  do  so  then  and  tbere—that 
is.  upon  Ihe  separation  of  the  parish  from  the  union. 
There  is  to  be  a  complete  division  between  the 
separated  parish  and  the  old  union,  they  are  to  have 
nothing  more  to  do  with  each  other,  and  the  property 
which  belongs  to  the  union  it  to  be  divided  onoe  and 
for  aU  betvveen  the  outgoing  parish  and  the  nman 
that  is  left  behind. 

Now  as  to  the  wcfds  "Workhouses  or  o&er 
property  "  one  knows  perfectly  well  that  in  a  good 
many  parts  of  England  parishes  hold  parish  lands  aod 
field*,  and  at  the  time  this  Act  was  passed  it  seemi 
to  me  that  that  was  the  class  of  property  that  it 
dealt  with.  In  1834  the  L^islitnre  hsd  not  in  ifci 
mind  the  diflESarent  class  of  property  which  oame  into 
existence  under  the  Local  Gk)vernment  Act,  1888— 
namely,  the  Parliamentary  annuity  under  section  26, 
sub-seotion  1,  of  that  Act.  Under  that  Act  parishef, 
unions,  and  in  this  case  the  union  of  Hondo  u  became 
possessed  of  this  Parliamentary  annuity.  In  my 
opinion  the  difficulty  has  arisen  on  account  of  this 
new  class  of  property.  Now  it  is  said  on  behalf  of 
the  Hendon  Union  that  these  annuities  are  not 
"  property  "  within  the  meaning  of  section  32  of  the 
Act  of  1834.  It  is  quite  clear,  and  I  agree,  that  such 
an  annuity  was  not  propeirty  which  was  in  the  mind 
of  the  Legislature  when  the  Act  was  passed.  But  it  is 
impossible  for  me  to  say  that  an  annuity  subsequently 
sanctioned  by  Parliament  to  be  paid  de  anno  in  annum 
to  a  union  is  not  property.  In  my  judgment  it  ii 
**  property  "  within  the  meaning  of  section  32. 

Now  how  is  the  proportionate  value  to  every  parish 
of  this  property  to  be  ascertained  ? 

I  agree  tbat  it  is  difficult,  but,  in  my  opinion,  it  ii 
not  impossible.  If  the  annuities  were  to  be  put  up 
for  sale  in  Tokenhouse-yard  there  would  be  personi 
who  would  come  and  buy  them  although  they  did  not 
know  how  long  Parliament  would  continue  to  sanotioii 
such  annuities.  In  my  opiuion  they  have  a  market- 
able value.  Although  that  course  may  be  incoo- 
venient  I  think  it  is  what  this  section  contemplated. 
It  contemplated  capitalization ;  in  other  words,  the 
ready-money  value. 

If  the  Local  Government  Board  had  come  to  tiie 
conclusion  that  this  property  was  to  be  divided 
between  Hendon  and  Willesden  according  to  the 
then  rateable  value  of  the  two,  I  do  not  think  I 
should  have  said  it  was  wrong,  but  that  is  ezaotly 
what  they  have  not  done.  They  have  ascertained 
the  proportionata  value  acoordiog  to  the  rateable 
value  of  those  two  bodies  in  future  yesus,  and 
I  that,  I  think,  is  the  vice  of  this  order  of  the  Looal 
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Goyemment  Bond.  The  Act  does  not  oontemplate 
anything  being  done  in  the  fature,  bat  in  the  present. 
It  contemplates  the  property  being  divided  then  and 
tbf  re  at  the  time  of  the  leparation,  and  if  more  were 
wanted  to  show  that  this  was  the  scheme  of  the  Act, 
I  wonld  go  on  and  refer  to  the  later  portion  of  the  same 
section :  **  And  the  said  commissioners  shall  thereupon 
fix  tbe  amount  to  be  received  or  paid  or  secured  to  be 
paid  by  every  parish  afiESected  by  such  alteration.'*  I 
cai'not  brinff  myself  to  think  that  what  has  been  done 
iu  this  ciise  is  leital.  It  was  said  that  the  certiorari 
oould  not  ICO  onleis  what  the  Local  Government 
Bo«rd  has  done  was  illegal ;  in  other  words,  that  no 
certiorari  shall  go  unless  they  have  done  something 
they  have  no  jurisdiction  to  do.  I  have  endeavoured 
to  point  out  where  I  think  they  have  exceeded  tbeir 
juriadiotion  in  this  case,  and  for  th(»8e  reasons  the 
order  mutt  be  brought  up,  and  paragraph  5,  which  is 
the  only  one  in  dispute  here,  must  be  quashed,  and 
this  appeal  will  therefore  be  allowed  with  costs. 

GoLLiHS,  L.  J. — I  am  of  the  same  opinion.  I  think 
mybrottker  Channell  has  admirably  put  the  reason 
why  he  ought  not  to  have  concurred  with  my  brother 
Bigham,  and  that  he  ought  to  have  insisted  on  his 
own  doubt  in  the  matter.  He  says:  "The  di£Bcuity 
in  my  mind  was  this,  whether  or  not  the  Local 
Qovemment  Board  had  not,  in  this  case,  fixed  the 
proportion  between  the  two  unioni  in  reference  to  a 
matter  which  it  was  the  very  object  and  intention 
of  Uie  order  to  put  an  end  to.  When  this  was 
one  mdon  the  different  parts  profited  by  any 
incretss  in  the  value  oi  aoy  other  part,  aod 
■apposing  that  Willesden  increased  in  value  the  rate- 
paysrs  of  Hendon  profited  by  that  value  when  it  is 
one  body;  if  Hendon  incyreased  in  value  the  rate- 
payen  in  Willeeden  profited  by  that  increase  in  value, 
and  one  of  the  very  objects  of  dividing  the  unions  is 
because  they  had  both  grown  rather  large,  and  it  is 
to  make  them  entirely  independent  of  any  iocrease  of 
the  one  or  of  the  other."  I  agree  that  that  really  is 
the  scheme  of  this  Act,  and  I  thiok  that  when  we 
come  to  read  it  we  do  actually  get  direct  confirmation 
of  that  in  the  languaffe  usea.  Now,  what  is  to  be 
done  on  the  division?  The  section  says  that  the 
oommissioners  shall  **  ktoeactaia  tbe  proportionate 
▼alne  to  every  parish  of  suc^  union  of  the  workhouses 
or  other  property  held  or  enjoyed  by  such  union  for 
the  use  of  the  poor  or  beoefit  of  the  ratepayers  therein, 
aod  also  the  proportionate  amount  chargeable  on 
every  pariah  in  lespeot  of  all  the  liabilities  of  such 
union  existing  at  the  time  of  such  dissolution  or 
alteration  of  the  same,  and  the  said  commissioners 
shall  thereupon  fix  the  amount  to  be  received.'' 

Sorely  that  is  an  amount  ascertained  in  reference 
to  the  state  of  facts  existing  at  the  time  of  such  dis- 
solution or  alteration.  Those  are  the  words  used  in 
tbe  Act  in  reffpeot  of  the  liability,  and  it  seems  to  me 
that  it  involves,  with  reference  to  the  rights  as  well 
as  the  liabilities,  an  ascertainment  there  and  then  in 
Vrcfeidi  of  the  respective  riehts  of  the  two  parties,  the 
object  being  that  they  shau  no  lonser  be  partners  in 
a  joint  adventure  reaping  the  benefit  of  the  fluctuat- 
ing fortones  of  tke  one  or  the  other,  which  all  inured 
to  the  common  benefit  or  the  conmion  liabilities  before, 
but  that  they  should  each  stand  on  their  own  base, 
and  that,  before  they  part,  their  rights  shall  be  finally 
ascertained. 

Kow,  when  we  come  to  consider  what  is  to  be  done 
under  this  section,  we  find  tins.  On  this  valuation, 
which,  it  appears  to  me,  is  to  be  made  once  for  all,  an 
amount  will  be  ascertained — not  an  obligation  to  be 
renewed  from  time  to  time  hereafter  according  to  a 
fluotnatinff  standard,  but  an  amount  then  and  there 
Mcertainable— which  can  only,  by  the  terms  of  the 
ilatute,  be  paid  or  charged  in  a  pacticulac  way. 


"With  reference  to  the  question  whether  these  annual 
payments  are  *' property"  within  the  meaning  of 
section  32, 1  feel  no  doubt  whatever.  I  think  that 
tboagh  it  may  be  difficult  to  appraise  the  capitalized 
value  of  this  uncertain  annuity,  it  is  not  impossible, 
and  the  fact  that  the  Legislature  appears  to  contem- 
plate the  possibility  of  its  belog  retracted,  does  not 
appear  to  me  to  materially  alter  the  case.  Therefore 
I  think  that  it  is  "  property,"  and  that  it  is  capable 
of  assessment,  and  it  seems  to  me  that  the  proper  way 
to  assess  it  is  by  reference  to  the  existing  proportions 
to  which  the  parties  are  entitled.  I  do  not  think  it 
would  be  right  to  apportion  the  capitalized  value, 
except  upon  the  one  principle  of  dividing  it  then  and 
there  once  for  all  upon  the  existing  valuation.  I  do 
not  think  it  would  be  possible  to  conciliate  with  that 
a  right  to  divide  an  annual  sum  upon  the  principle  of 
the  fiuotuating  values  in  ftduro,  I  oanaot  con- 
ciliate the  two  things.  If  one  is  right  the  other  is 
wrong ;  they  cannot  both  be  right.  I  think  the  right 
one  is  that  which  depends  upon  a  valuation  on  the 
existing  basis. 

Stiblino,  L.J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  one  cannot  read  tbe  enactment 
without  seeing  that  the  scheme  of  the  Legislature  was 
that  the  rights  of  the  parishes,  or  rather  of  the 
separated  bodies,  were  to  be  ascertained  once  for  all 
at  the  time  when  the  separation  takes  place.  The 
commissioners  are  to  ascertain  the  value,  though  no 
mode  is  prescribed,  in  particular,  of  asceurtaining  the 
value  of  the  *' workhouses  and  other  property." 
Obviously,  as  regards  the  workhouses,  the  view  of 
the  Legislature  was  that  tbe  capital  value  should  be 
put  upon  them,  and  then  if  a  particular  workhouse 
was  kept  by  one  particular  parish  or  body,  the  other 
should  pay  the  proportionate  value  of  tbe  interest  to 
the  parish  or  the  body  which  did  not  take  the  work- 
house in  the  way  that  is  pointed  out.  Section  32 
contains  a  direction  for,  first  of  all,  ascertainiog  the 
fixed  amount  to  be  received  or  paid,  and  the  mode 
in  which  that  sum,  which  is  so  ascertaioed,  is  to 
be  received  or  paid.  There  is  no  difficulty  in 
working  that  out  in  regard  to  property  such  as 
workhouses.  The  difficulty  which  arises  in  the 
present  case  springs  from  this,  that  in  the  year  1888 
the  Legislature  provided  for  the  enjoyment  by 
parishes  and  unions  of  sums  of  money  of  a  totally 
different  kind  from  anything  that  had  gone  before. 
The  payment  of  these  sums  is  limited  by  the  will  of 
Parliament  and  consequently  there  arises  a  difficulty 
in  putting  a  value  upon  these  annual  sums  in  the 
same  way  as  it  would  be  put  upon  a  workhouse. 
Still  it  seoms  to  me  that  a  value  can  be  put  upon 
these  annual  sums. 

I  have  no  doabt  that  these  annual  sums  constitute 
"  property  "  within  the  meaning  of  section  32  of  the 
Act  of  1834,  and  that  a  value  can  be  put  upon  them 
and  that  the  amount  is  to  be  ascertained  on  the^  same 
principle  as  applied  to  a  workhouse  or  similar 
property.  I  do  not  think  that  there  is  any  difference 
in  principle  between  the  two,  and  that  beins  so,  it 
seems  to  me  that  the  Local  Qovernment  Boara  have 
not  complied  with  the  terms  of  the  Act,  and,  con- 
sequently, that  this  appeal  ought  to  be  allowed. 

Appeal  allowed  with  coit$j  and  the  order  varied 
accordingly. 

Solicitor  for  the  appellants,  Z>.  R,  Soamei, 

Solicitors  for  the  Local  Qovernment  Board,  Sharpen 
Parker,  <fc  Co. 

Solicitor  for  the  pmsh  of  Willesden,  W*  Grant 
Ordg, 
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Dec.  3. 


From  Q.  B.  Div. 

(A.  L.  Smith,  M.B.,  and 

CoUins  and  Slirling,  L.  JJ. 

Attobney-Gbneral  v.  Jewish  Colonization 
Association,  (a.) 

Inland  revenue — Estate  duty — Succession  duty — Property 
situate  abroad  —  Disposition  by  foreigner  domiciled 
abroad — Oi/t  to  English  company  on  trust  for  foreign 
beneficiaries'-Financ6  Act,  1894  (57  <fe  58  Vict,  c.  30), 
s.  2^8uccession  Duty  Act,  1863  (16  &  17  Vici.  c. 
51),  M.  2,  16,  44. 

A  foreigner  domiciled  abroad,  by  a  deed  made  in  the 
English  language  and  in  English  form,  but  executed 
abroad,  gave  to  the  defendants,  an  English  company 
registered  under  tJts  Companies  Acts,  and  having  its 
registered  office  in  London,  certain  stocks,  shares,  and 
securities  on  the  terms  that  the  defendants  would,  during 
the  life  of  the  donor^  permit  him  to  receive  the  income 
thereof,  and  after  his  death  would  apply  the  said  stocks^ 
shares,  and  securities  for  the  lenejit  of  Russian  Jews 
generally,  and  principally  for  tlie  promotion  of  their 
emigration  and  settlement  in  North  and  South  America 
and  other  countries,  which  ufos  the  object  for  which  the 
company  had  been  formed.  The  stocks,  shares,  and 
securities  were  duly  transferred  by  direction  of  the  donor 
to  the  account  of  the  defendants.  The  defendants,  under 
their  articles  of  association,  carried  on  business  in  Paris, 
bfxt  the  annual  general  and  other  meetings  were  held  in 
London.  The  defendants  paid  the  income  of  the  property 
to  the  donor  during  his  life.  At  the  date  of  his  death 
the  greater  part  of  the  property  was  situate  abroad,  and 
only  a  small  portion  in  England, 

Held,  that,  the  deed  being  an  English  deed  enforceable 
by  the  English  courts,  aU  the  property  comprised  therein 
was  property  to  which  section  2  of  the  Succession  Duty 
Act,  1853,  applied  ;  and  that  the  defendants  were  there- 
fore liable  to  pay  estate  duty  and  succession  duty  thereon. 

Judgment  of  Bidiey  and  Darling,  JJ.  (ante,  p,  59, 
[1900]  2  Q.  B.  566),  affirmed. 

Appeal  from  the  jud^nnent  of  a  Divisional  Court 
(Ridley  and  Darling,  JJ.),  on  an  information  by 
the  Attomey-Gtoneral,  reported  ante,  p.  59,  [1900] 
2  a  B.  556. 

Th»  information  claimed  estate  and  suooesnon  duty 
upon  the  death  of  Baron  de  Hirscb  de  Gerenth,  a 
foreigner  domiciled  abroad,  on  property  in  respect  of 
whi(£  he  bad  made  a  disposMon  in  favour  of  the 
defendants,  the  Jewiih  Colonization  Association. 

The  facts  of  the  case  are  fully  set  out  ante,  pp.  59, 
60. 

The  Divisioral  Court  gave  judgment  for  the 
Crown. 

The  defendants  appealed. 

Sir  Robert  Reid,  Q,C„  Diuy,  Q,C„  Swinfen  Eady* 
Q.C,  Danckwerts,  Q,C,,  and  E.  Schuster,  for  the 
defendants. 

Sir  Robert  Finlay,  A,G.,  Sir  Edward  Carson,  S,G., 
and  Vaughan  Hawkins,  for  the  Crown. 

Cur.  adv.  vuU, 

Dec  3. — ^A.  L.  Smith,  M.B.,  read  the  following 
Judgment:  In  this  case  the  Crown  claims  estate 
duty  at  8  per  cent,  and  succession  duty  at  10  per 
cent.  (18  per  cent,  in  all)  upon  a  sum  of  seven 
millions  of  money  given  by  Baron  de  Hirsch  in  his 
lifetime,  subject  to  a  life  interest  therein,  to  the 
defendant  company  under  the  circumstances  herein- 
after mentioned ;  and  the  question  is  whether  upon 
the  death  of  the  Baron,  whicb  took  place  on  the  21  st  of 

(a.)  Reported  by  F.  G.  Bucebb,  Esq.,  Barrister- 
^(-Law. 


\ 


April,  1896,  a  succession  to  property  took  place  within 
the  meaning  of  the  Succession  Duty  Act,  1863 
(16  &  17  Vict  c.  51),  s.  2,  for  if  so,  saooessioii 
duty  and  also  estate  duty  are  payable  on  the 
£7.000,000  as  claimed  by  the  Crown;  because  tfa* 
Fioance  Act,  1894  (57  &  58  Yiot  c  30),  a.  2  (2), 
enacts  that  estate  duty  shall  be  payable  upon  property 
passing  on  the  death  of  the  deceased  when  sach 
propi'rty  is  aituate  out  of  the  United  Kingdom. 
( whicti  was  the  position  of  the  bulk  of  the  £7,000,000 
in  this  case)  if  by  the  law  in  force  before  the  pasains 
of  that  Aot  legacy  or  succession  duty  was  payable  in. 
resptct  thereof.  It  is  said  on  behalf  of  the  d^endaat 
company,  the  Jewish  Colonization  Association,  that 
the  facts  relating  to  the  money  are  such  that  the 
Sucoesaion  Duty  Act  of  1853  has  no  appUcatkm 
theieto,  as  this  money  was  not  *' property"  w&thin 
the  meaning  of  tection  2  of  that  Act. 

The  facts  are  these:  In  the  year  1891  Baron  da 
Hirsch,  who  was  a  domiciled  Austrian,  without 
cbildren,  and  who  had  a  permanent  residence  in 
Paris  and  a  temporary  residence  in  London,  oonoetTed 
the  idea  of  ameliorating  the  condition  of  certain 
Jews,  and  for  that  purpose  determined  to  make  and 
did  make  in  the  first  instance  a  donation  of  two 
millions  of  money.  To  carry  out  his  project  he  then 
brought  out  and  formed  in  this  couotzy  a  limited 
company  under  the  provisions  of  the  Companies  Aor, 
1862,  whidti  company  was  incorporated  on  the  10th  of 
Septt-mber,  1891,  and  registered  under  the  name  of 
the  Jewish  Colonization  Association,  which  ia  the 
defendant  in  this  information.  The  memoranduna  of 
this  company  shows  in  detail  the  object  for 
which  it  was  incorporated,  and  it  sufuoeth  to 
state  that  the  object  was  that  it  might  hold 
and  administer  the  donation  of  two  millions  of  money 
which  was  then  handed  by  the  Baron  to  the  com- 
pany for  thebenefit  of  the  Jews,  and  also  might  hold 
and  administer  any  other  donations  it  might  reoeive 
towards  promoting  the  welfare  of  the  Jews.  Thece 
is  a  clause  in  this  memorandum,  and  it  is  the  only  one 
to  which  I  will  specifically  refer-— namely,  the  scTenth — 
which  provides  that  in  the  event  of  tbe  company 
being  wound  up  or  dissolved,  if  any  property  then 
remained,  it  should  not  be  distributed  amongat  the 
members  of  the  company,  but  be  transferred  to  some 
institution  with  objects  similar  to  that  of  the  oompany, 
and  in  default  of  selection  of  such  an  institution  fcry 
the  members,  a  jud^e  of  the  High  Court  of  Joatioe — 
that  is,  an  Enghsh  judge — should  make  the  seLeotion* 
The  roistered  office  of  tiie  compaoy  is  "oorw  and 
always  has  been  at  the  offices  of  Messrs.  Tatham  ft 
Lousada,  the  English  solicitors  of  the  defendant 
company  in  the  City  of  London,  but  it  is  stated  that 
no  part  of  the  offices  has  been  at  any  time  in  the 
possession  or  occupation  of  the  defendant  company. 
The  defendant  company  had,  besides  its  registered 
office,  offices  in  Paris  with  branches  at  St.  Peterabarg 
and  Buenos  Ayres.  All  the  general  and  extraordinary 
meetings  of  the  company  were  held  in  Londoti.  By 
the  articles  of  association  the  ^Stsm  and  busineaa  of 
the  companv  were  to  be  under  the  general  control  ol 
a  council  of  administration,  the  meetings  of  which 
council  were  to  be  held  at  such  places  in  Europe  as 
the  council  should  determine.  The  whole  of  the 
business  of  the  oompan^r  was  always  and  atall  is 
transaeted  by  the  council  in  Paris.  The  books  of  the 
company  (other  than  the  register  of  members)  were 
kept  in  the  offices  in  Paris,  St.  Petersburg,  and  Buenos 
Ayres,  according  to  French  methods  and  in  the  French 
language,  and  tbe  common  seal  of  the  company  was 
kept  at  its  principal  officss  in  Paris.  By  the  artaclss 
of  association  it  was  also  provided  that  any  notioe  to 
be  given  by  the  company  to  any  member  should  he 
sufSoient  if  posted  in  any  of  tbe  European  oapitsls 
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addressed  to  such  member  at  his  registered  piece  of 
addres8.aiid  advertised  in  the  Times  newspaper,  and 
the  companj  might  in  general  meeting  snbstitate  some 
other  Enfflish  paper  lor  the  Timea. 

I  stop  here  ror  a  moment  to  inquire  into  the  object 
which  Baron  de  Hirsch  had  in  new  when,  for  Uie 
initiation  aud  carrying  out  of  his  scheme  to  benefit 
the  Jews,  he  formed  and  incoiporated  the  company  in 
Bnglaitd*  That  it  is  an  English  company  I  do  not 
doubt,  subject  to  English  law,  and  the  fact  that  there 
was  a  council  of  administration  which  carried  on  the 
business  of  the  company  outside  of  flbagland  does  not, 
in  my  judgment,  render  the  company  any  the  lets 
an  Bnglisti  company  and  subject  to  English  law.  In 
my  opinion  there  is  but  one  answer  to  h^  given  to  the 
inquiry,  which  is,  that  the  Baron  had  resort  to  an 
Engli^  corporation,  which  the  company  is,  in  order 
that  his  donation  of  two  millions  of  money  might,  if 
need  be,  be  administmd  by  Eoglish  judges  according 
to  Eog^sh  law.  In  truth  and  in  fact  the  Baron 
deliherately  and  intentionally  submitted  his  scheme 
to  BogUsh  law  and  indelibly  stamped  it  as  being  an 
English  scheme.  These  two  millions  of  money  having 
been  given  by  him  abeolutely  to  this  English 
oompany  for  the  benefit  of  the  Jews,  no  question  of 
suoceuiQn  arises  thereon  upon  the  death  of  the  Baron, 
and  theae  two  millions  consequently  take  no  further 
part  in  this  case. 

In  the  next  yi-ar— viz.,  in  the  year  1892,  the  Baron 
detennined  to  increase  his  benefactions  to  the  Jews, 
and  he  gave  to  this  English  oompany  a  further  sum 
<rf  leren  millions  of  money  for  this  purpose.  The 
cizoDinstaaoeB  attending  this  further  donation  are 
these.  By  indenture  dated  the  26th  of  August,  1892, 
sod  made  "between  Baron  de  Hirsch,  of  82, 
Piocadillvy  in  the  county  of  Middlesex,  of  the  one 
part,  ana  the  Jewish  Colonization  Association,  having 
its  registered  office  at  17,  Old  Broad-street,  in  the 
City  of  London,  of  the  other  part,"  after  reciting 
that  the  Baron  had  agreed  to  give,'and  the  association 
had  agreed  to  accept  the  stocks,  shares,  bonds,  and 
sf  ouritif  s  specified  in  the  achedule  thereto,  subject  to 
the  conditions  thereinafter  expressed,  and  the  same 
had  be»n  or  would  shortly  be  duly  transferred  and 
handed  over  to  the  association,  it  was  witnessed,  to 
far  as  material,  as  follows :  (a)  That  the  association 
duting  the  life  of  the  Baron  would  deal  with  the 
securities  as  directed  by  the  baron;  (6)  that  the 
association  would  permit  the  Baron  to  receive 
and  would  pay  to  him  the  income  of  the 
iuYestmenti  during  his  life;  (c)  that  after  the 
death  of  the  Baron  the  aisodation  would  apply  the 
•tocks,  shares,  and  securities  subject  to  the  provisions 
of  the  deed,  for  the  benefit  of  Bussian  Jews.  These 
wcurities  form  the  seven  millions  now  in  questioiu 
At  the  date  of  the  deed  in  August,  1892,  as  alf  o  at 
the  time  of  the  death  of  the  Baron  in  April,  1896, 
they  maj  be  tttken  as  oonsistinff  of  about  £1,000,000 
of  securitiea  in  the  London  and  Westminster  Bank  in 
this  country  and  of  about  £6,000,000  of  securities  in 
other  banks  outside  of  England.  A  list  of  the 
■ecuritiea  will  be  found  in  the  schedule  to  the  deed, 
flod  they  are  all  securities  upofi  foreign  properties. 
On  even  date  to  that  of  the  deed  the  Baron  wrote  to 
the  resiNSotive  bankers  who  then  held  the  securities 
instructing  them  to  transfer  them  to  the  seourities 
eooount  of  the  Jewish  Colonization  Association,  and 
this  was  done.  After  the  execution  of  the  deed  the 
Bacon  during  his  life  received  the  income  of  the 
moneys  represented  bjr  the  securities,  and  upon  Ids 
death  the  question  arises— Are  these  siaven  millions 
''property'*  within  the  Succession  Duty  Act,  1853 P 
If  they  be,  then  it  seems  to  me  that  the  defendant 
oompanv,  although  not  l^efidally  entitled  to  the 
money.  Is  bound  to  account  to  the  Crown  for  suoces8i'>n 


duty  by  reason  of  sections  16  and  44  of  the  Act  of 
1853,  and,  if  so,  also  for  estate  duty. 

It  is  not  denied  that  when  Baron  de  Hirsch  died 
the  £7,000,000  was  in  the  control  of  the  English 
company.  In  my  judgment  the  deed  of  the  26tih  of 
August,  1892,  is  an  Eoglish  deed.  It  is  in  the 
English  language  and  executed  according  to  the 
formalities  of  English  law,  and  it  conveys  personal 
property,  some  of  which  was  in  Engluid,  to  an 
English  oompany.  It  is  true  that  B«ron  de  Hirsch, 
though  describing  himself  in  the  deed  as  of  No.  82, 
Fiocf^illy,  in  the  county  of  Middlesex,  executed  it 
when  he  happened  to  be  either  in  Paris  or  Ems,  but 
this  of  itsdz  makes  it  none  the  less  an  English  deed. 
Moreover,  the  fact  that  a  deed  embraces  foreign 
securities  by  no  means  makes  the  deed  a  foreign  de^, 
tor  many  Ihiglish  deeds  do  this.  In  my  judgment  it 
is  not  true  to  sav  upon  the  facts  of  this  c«Be  that  this 
deed  is  other  than  an  English  deed.  It  is  a  deed 
which  for  a  purpose  appointed  English  trustees 
subject  to  the  English  law,  and  any  action  brought 
to  enforce  the  provisions  of  the  deed  would  have  to 
be  brought  in  an  English  court  of  justice.  It  is  said, 
and  truly  said,  on  behalf  of  the  defendant  company 
that,  although  the  words  of  section  2  of  the  Succes- 
sion Duty  Act,  1853,  are  general — the  words  are 
•'every  past  or  future  disposition  of  'property' 
.  •  •  uiall  be  deemed  to  confer  ...  a  succes- 
sion ** ;  yet  these  words  are  not  to  be  read  without  some 
limit  bSng  placed  thereon,  for  as  Lord  Cranworth, 
LC,  said  in  WcUlaceY,  Attorney-General,  14  W.  R  116, 
L.  B.  1  Ch.  App.  1,  "  These  words  •  .  .  could  not  in 
reason  extend  to  all  persons,  whether  subjects  of  this 
country  or  foreigners  and  wheresoever  donddled"; 
and  that  some  limit  is  to  be  plaoed  thereon  is  not 
disputed  by  the.Attomey-QeneraL  The  question  is. 
What  is  that  limit  ?  I  do  not  propose  to  go  through 
the  authorities  in  detail  which  have  been  produced 
and  cited  in  argument,  for  in  my  opinion  it  wiU  be 
found  to  have  been  satisfactorily  done  by  my  brothers 
Bidley  and  Darlin|^  in  the  Queen's  Bench  Division. 
In  order  to  ascertain  what  the  limit  is  I  wiU  cite  the 
case  of  Wallace  v.  AUomey-GeneraZ,  in  which  Lord 
Cnmworth  in  unmistakable  terms  lays  down  what  the 
limit  is.  He  says :  "  The  only  safe  way  of  solving 
this  question  •  •  •  is  to  consider  the  duty  as 
impomd  only  on  those  who  daim  title  by  virtue  of 
our  law.  •  .  •  Some  limitation  must  be  implied 
.  .  .  confining  tiie  operation  of  the  words  to 
persons  who  become  entitled  by  virtue  of  the  laws  of 
this  country."  This,  in  my  opinion,  is  precisely  how 
the  defendant  company,  upon  the  facts  of  the  case, 
have  become  entitled  to  the  £7,000,000  upon  the 
death  of  Baron  de  Hirsch. 

Sir  Robert  Beid,  for  the  defendant  company,  argued 
that  the  above  was  not  now  the  true  rule,  and  he  (aid 
that  to  ascertain  the  limit  all  the  circumstances  of  the 
case  must  be  considered;  and  he  said  that  was  so 
because  Sir  Gkorge  Jessel,  in  the  case  of  In  re  CigaWs 
Settlement  Truete,  26  W.  B.  257,  7  Ch.  D.  351,  and  other 
judges  had  recapitulated  and  dealt  with  all  the  facts 
of  the  case  before  them  when  determining  whether 
feBCcession  duty  was  payable  or  not.  That  very 
learned  judge  and  other  learned  judges  have  done 
this,  and,  though  they  did  go  through  the  facts  of 
the  case,  it  was,  as  it  seems  to  me,  to  adopt  Lord 
Cranworth's  rule  and  not  to  overrule  it,  and  Sir 
Gheirge  Jessel  pointedly  says:  "This  is  personal 
property  in  the  hands  of  English  trustees,  and  you 
cannot  get  it  from  them  except  by  an  action  in 
England.  That  is  the  true  test.*'  If  Sir  Robert 
Beid  is  right  in  his  contention,  which  I  think  he  is 
not,  and  all  the  circumstances  are  to  be  considered 
and  this  is  the  rule,  then  Sir  Robert  Reid  would  not, 
in  my  opinion,  get  out  of  the  difficulty  he  is  in  any 
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more  thsn  if  Lord  Granworth's  rule  applied,  whidh  I 
think  it  does,  for  I  have  no  doubt  i£aX  from  first  to 
last  the  scheme  of  the  Baron  was  essentially  and 
solely  an  Enslieh  scheme  to  be  governed  from  first  to 
last  by  English  law.  The  £7,000,000  of  money  is 
therefore  property  within  the  Succession  Duty  Act, 
1853. 

Sir  Bobert  Beid  farther  argued  that,  if  there  had 
been  children  of  the  Barents,  inasmach  as  by  Austrian 
law  an  Austtian  father  cannot  divest  himJself  of 
property  so.  as  to  impair  the  rights  of  his  children  to 
legitim,  and  any  alienation  at  any  time  having  that 
effect  may  on  the  death  of  the  father  be  set  aside,  to 
the  extent  to  which  it  has  that  effect,  Austrian  and 
not  Bnglish  law  governs  the  case.  I  do  not  agree. 
The  trust  and  the  administration  of  the  trust  can 
only  be  enforced  or  the  trust  got  rid  of  by  having 
resort  to  English  law^t.e.,  to  an  Eoglish  court  of 
jastioe.  Till  that  has  been  done  the  English  company 
is  entitled  to  hold  the  £7,000,000,  su^ect,  of  course, 
to  the  trusts  in  favour  of  the  Jews.  Li  any  proceed- 
ings to  set  aside  the  trust,  evidence  of  what  is  the 
Austrian  law  as  regards  the  father's  rights  might,  I 
think,  be  given  to  show  that  the  trust  was  non- 
effective ;  but  this  question  would  have  to  be  decided 
by  an  EngUsh  court  before  the  company  could  be 
deprived  of  its  money.  For  the  reasons  above,  in 
my  judgment,  the  appeal  must  be  dismissed. 

CoLLDTS,  L.J«,  read  the  following  judgment :  Not- 
withstanding the  very  able  argument  for  the  appel- 
lants, I  cinnot  brin^  myself  to  entertain  a  doubt  that 
the  view  of  the  Grown  and  of  the  court  below  must  pre- 
vail. We  are  not  troubled  in  this  case  with  questions 
which  arise  upon  the  death  of  a  domiciled  foreigner, 
testate  or  intestate,  as  to  property  vested  in  him  which 
is  the  subject  of  the  proceeoings.  When  Baron  de 
Hirsoh  died  in  1896,  tlie  property,  in  respect  of  which 
tbe  Grown  allege  that  succession  duty  is  payable,  was 
vested  not  in  him,  but  in  the  English  company  which 
he  had  called  into  existence.  By  a  deed  executed  in 
his  lifetime  in  1892  between  lumself  and  the  com- 
pany, alter  reciting  that  he  had  agreed  to  give,  and 
the  company  to  accept,  the  property  in  question, 
consiiting  of  ceitain  shares,  stooES,  and  securities 
therein  set  out,  on  certain  con£ti6ns;  and  that  the 
same  had  been,  or  would  shortly  be,  transferred  to 
the  company,  the  latter  had  declared  and  covenanted 
with  him  tiiat  it  would  permit  him  to  receive  the 
income  of  the  said  stocks,  &c.,  f>  r  life,  and,  siter  his 
death,  apply  the  corpus  for  a  charitable  purpose 
therein  defined.  If  the  property  in  question  were 
English,  there  would,  therefore,  clearly  be  a  suc- 
cession, in  respect  of  which,  under  sections  2  and  16 
of  the  Act  of  1853,  tde  company  wonld  be  bound  to 
pay  the  duty.  That  the  company  was  in  possession 
of  the  property  at  the  time  of  his  death  is,  I  think, 
quite  clear,  l^e  securities  of  which  it  consisted  were 
held  by  different  banks  in  England,  and  elsewhere  in 
Europe,  who,  by  the  orders  of  the  deceased,  given 
on  the  same  day  on  which  the  deed  was  executed, 
transferred  them  from  his  account  to  that  of  the 
company,  for  whom  they  thenceforth  continued  to  hold 
them»  honouring  cheques  drawn  by  the  company  on 
them  for  the  interest  received  thereon.  Q^ie  property 
in  question,  therefore,  formed  no  part  of  the  estate  of 
the  deceased,  and  no  preiumption,  therefore,  arises  as 
to  its  locality,  such  as  might  have  arisen  by  virtue  of 
the  doctrine  Mobilia  u^untur  pericnanif  had  it  done 
so.  He  had  parted  in  his  lifetime  with  the  entire 
legal  estate  in  it,  and  his  beneficial  interest  ceased  upon 
his  death.  We  begin  the  discussion,  then,  with  the 
property  in  the  hands  of  an  En^^lish  trustee,  and  it 
seems  to  me  that  the  presumption  is  that  it  is  Bnglish, 
and  the  burden  lies  on  those  who  say  it  is  not.    It 


was  contended  indeed  by  Sir  B.  Beid,  but  I  think 
somewhat  faintly,  that  the  company  was  not  really  an 
English  company,  having  regard  to  the  nature  of  iti 
business,  the  place  where  the  meetings  of  its  coondl 
were  held,  and  also  some  peculiarities  in  its  oonstita- 
tion.  But  I  think  it  is  clear  beyond  possibility  of 
doubt  that  the  company  was  not  only  in  name  bat  in 
fact  an  English  company,  deliberately  created  ss 
such  by  its  founder.  It  is  not  necessary  to  refer  in 
detail  to  the  points  in  its  memorandum  and  arddes, 
which  are  set  out  in  the  information,  and  which 
were  emphasised  by  the  Attorney-General,  which 
evidence,  not  merely  an  implied,  but  an  express  iatsn- 
tion  to  bring  it  under  the  jurisdiction  of  the 
Eafflish  law.  The  appellants  therefore  are  oonfnmted 
with  the  presumption  arising  from  the  fact  that  the 
legal  owner  of  the  property  at  the  date  of  the  Bsroa's 
death  was  not  foreign,  but  English.  If  then  they  srs 
to  establish  that  it  is,  nevertheless,  still  foreign,  th^y 
must  fall  further  back,  and  show  that  the  foreign 
donor,  in  vesting  his  property  in  the  English  trustee, 
nevertheless  intended  to  preserve  its  foreign  looaEty— 
that  is,  that  it  should  continue  to  follow  the  pazsoo, 
not  of  the  new  owner,  but  of  the  original  donor.  I 
have  said  that  I  think  the  presumption  is  against  sooh 
a  contention,  but,  even  if  it  were  not,  I  thick  the 
facts  show  oc  ndusively  that  nothing  could  have  been 
further  from  the  intention  of  the  donor.  Having 
called  into  existence  a  company  to  which,  having  ths 
whole  world  open  to  choose  from,  he  had  deliberately 
given  an  English  nationality  for  the  purpose  of 
making  it  we  instrument  for  carrying  out  hit 
scheme,  he  b(>gan  by  handing  it  over  personsl 
property  to  the  value  of  about  £2,000,000  sterling  oat 
ana  out ;  and  he  showed  that  he  oontemplafeed  that  in 
certain  events  his  main  scheme  might  beoome 
impracticable,  and  provided  for  the  substitution  of 
another  at  the  discretion  of  an  English  judge.  Goold 
it  be  contended  that  he  did  not  intend  to  stamp  on 
the  property  comprised  in  this,  his  first  sift,  ths 
character  of  English  pro]^rty  subject  to  English  law? 
It  is,  of  coarse,  quite  inmiaterial  where  the 
property,  being  movable,  was  actually  situate:  it 
followed  the  person  of  its  owner ;  but  the  company 
were  empowered  to  vary  the  investments,  and 
might,  h»d  they  chosen*  have  placed  it  all  fai  English 
securities.  It  seems  to  me  impossible  to  oentend 
that  this  sum  of  £2,000,000  oonfinuad  to  follow  the 
damicil  of  the  donor.  But,  if  so,  why  are  we  to 
conclude  that  there  was  a  different  intention  in  the 
case  of  the  property  in  question?  The  transfer  wss 
between  the  same  parties,  and  for  a  special  branch  of 
the  primary  general  purpose,  after  the  life  of  the 
donor,  and  was  carried  out  by  a  deed  in  Bnglish 
farm  in  the  Englishlauguage,  though  executed  innris. 
I  regard  thn  case  of  Attorney-General  ▼.  Campbell^  21 
W.  B.  34n,  L.  B.  5  H.  L.  524,  as  a  conclusive  authoriij 
in  favour  of  the  Crown.  Indeed,  the  present  cass  is 
much  simpler,  as  the  property  in  question  had  not, 
as  there,  to  be  got  in  under  the  will  of  a  f  orsignf  r 
before  the  trust  which  was  held  to  let  in  the  opera- 
tion of  the  Englisk  law  became  eff^sctive.  It  was,  ss 
I  have  already  pointed  out,  in  the  actual  posaeesioo 
of  the  Eoglish  trustee  at  the  data  of  the  Baron's 
death.  I  think  this  case  also  falls  within  the 
principle  of  In  re  Cigala' %  Settlement  Trutta^  though  I 
think  the  facts  here  ground  a  more  obvious  inferenos 
that  it  was  the  intention  of  the  settlor  to  place  ths 
fund  under  the  jurisdiction  of  the  English  law. 
There  the  inference  drawn  was  that  the  settlor,  so 
English  lady,  domiciled  in  England,  but  about  to 
marry  a  domicaled  Italian,  desired  to  ^premrn 
the  jurisdiction  of  English  law  over  the  settled 
property,  although  the  benefidaxies  would  w 
lumably     be     persons    with     a    foreign    doosifliL 
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In  this  oase^  the  infereiuM,  u  pointed  oat  by 
tha  Solidtor-G«n0ral,  of  intent  on  the  part  of 
the  Baion  to  snbstitate  the  law  of  another  country 
for  that  of  his  domioil  if  irresistible,  when  we  find 
bim  not  merely  not  choosing  an  individual  of  his  own 
domioil,  but  going  out  of  his  way  to  call  into  being 
s/)efMma  incapable  of  existence  except  as  a  creatnre 
ot  English  law,  and  then  by  an  instrument,  not  in  his 
own  iMiguage,  but  in  English  and  in  English  form, 
making  it  the  trustee  for  carrying  out  ms  purpose 
with  regard  to  the  property  entrusted  to  it.  Whetner, 
therefore,  the  test  be  that  the  appellants  become 
entided  to  the  succession  by  virtue  of  English  law, 
ss  stated  by  Lord  Gran  worth  in  Wallace  ▼.  Attorney  ^ 
General,  or  that  tbe  intention  that  the  property  is  to 
be  brought  under  the  protection  of  the  English  law 
must  be  gathered  from  all  the  oircumitances,  or, 
what  is  probably  only  another  way  of  arriving  at  the 
nme  result,  that  the  property  in  que«tion  must  have 
an  English  character,  as  Lord  Westbury  called  it  in 
AUomey- General  v.  Camphdl,  stamped  upon  it,  I 
think  the  suooession  here  falls  within  the  Act,  as 
inlerprdted  and  limited  lay  the  decisions  referred  to  in 
the  argument.  I  think  ue  principle  at  the  bottom  of 
these  tests  is  really  the  same,  and  whether  we  arrive 
at  the  conoluoion  that  it  has  become  English  property 
beoaose  an  indelible  incident  of  Enguih  property 
is  stamped  upon  it — namely,  that  the  rights 
tbereto  »hall  be  ascertained  by  English  law,  or  oon- 
olnde  that,  being  Eoglish,  it  is  therefore  subject  to 
onr  Isw,  the  result  is  the  same,  and  in  either  view  it 
is  quite  immaterial  where  the  property  ie  physically 
Bitnated.  and  such  I  think  is  the  e£F6ct  of  the 
authorities.  Sir  lU  Beid  contended  that  the  right  to 
the  locosflsioii  here  was  created,  not  by  the  trust 
deed,  bat  by  what  was  done  abroad  before  it  was  in 
fact  executed,  and  he  relied  on  the  notices  sent  by 
Baron  de  Hirsoh  to  the  banks,  and  the  minute  of  tbe 
22od  of  July,  1892,  as  establishing  this  view,  his 
object  being  to  displace  Lord  Granworth's  test 
fiut,  even  it  this  were  the  case,  tbe  trust  created 
woidd  by  the  terms  of  the  minute  itself  be  that  of 
the  draft  deed  therein  referred  to,  and  the  rights  of 
the  parties  would  therefore  be  regulated  by  it.  He 
also  contended  that  it  must  depend  on  foreign  law 
whether  the  property,  the  sulnect  of  the  trust,  could 
ever  be  brought  und^r  il  If  the  property  had  not 
been  got  in,  I  think  this  difficulty  might  possibly 
srJse,  and  to  the  extent,  if  any,  that  the  property 
oould  not  be  got  in,  the  succession  might  be  aef eated, 
but  for  the  reasons  I  have  given  I  Siink  the  point 
does  not  arise. 

SxiBLiNa,  L.  J.,  read  the  following  jud^ent :  It  is 
umeoessary  in  this  case  to  state  the  facts  in  detail.  It 
Beams  righ^  however,  to  say  that  it  was  admitted  (and 
properly  admitted)  at  the  bar  that,  by  virtue  of 
directicms  given  by  Btron  de  Hirsch  about  the  26th 
of  August,  1892,  tbere  was  conferred  on  the  defendants 
a  complete  legal  title  to  securities  of  the  estimated 
value  of  £7,000,000  sterlioff  which  were  locally  situate 
part^  in  this  country  and  partly  abroad.  As  from 
the  26th  of  AuRust,  1892,  these  securities  have  been 
held  by  the  derondants  upon  the  terms  of  an  instru- 
meat  of  that  date  under  which  Baron  de  Hirsdh  took 
a  benefidal  interest  during  his  bfe.  The  substantial 
question  to  be  determined  is  whether,  upon  the  death 
of  Baron  de  Hirsch,  which  occurred  on  the  21st  of 
April,  1896,  the  securities  so  held  by  the  defendants 
became  snbjeot  to  the  payment  of  succeision  duty 
under  the  Succession  Duty  Act  of  1853.  It  was  not 
disputed  that,  if  the  Succeeiion  Duty  Act  of  1853 
appliesto  this  case,  the  death  of  Baron  de  Hirsch  was 
an  event  upon  which,  by  the  operation  of  sections  2, 
16,  and  44,  succession  duty  became  payable  by  the 
defendants. 


It  seems  unnecessary  to  decide  a  question  which 
was  mooted,  but  not  very  fully  discussed— namely, 
whether  the  defendants  are  to  be  regarded  as  them- 
selves « successors"  within  the  meauing  of  the  Act, 
or  only  as  trustees  accountable  under  sections  16  and 
44  for  the  payment  of  ihe  duty. 

The  language  of  section  2  of  the  Act  of  1853  is 
suffideotly  wide,  if  read  literally,  to  impose  on  the 
defendants  the  duty  claimed ;  but  it  is  ssid,  and  with 
truth,  that  the  cases  show  that  some  limitation  must 
be  imposed  on  the  gf'nerality  of  the  words  employed. 
The  question  is  whether  the  limitation  is  such  as  to 
free  tne  defendants  hx>m  liabUity  to  duty. 

In  the  first  case  in  which  this  question  arose — 
namely,  In  re  Lovelace's  SeUlemeni,  7  W.  B.  401,  575, 
4  De  G.  &  J.  340,  it  appears  to  have  been  contended 
that  the  operation  of  the  Act  was  limited  to  settle- 
menti  made  by  settlors  donuciled  within  the  United 
Kingdom,  by  analogy  to  the  role  laid  down  in 
Thomson  v.  Advocate- General,  12  Cl.  &  F.  1,  with 
respect  to  liability  to  legacy  duty.  It  was,  howeveor, 
pointed  out  by  Tomer,  L.  J.,  in  that  case,  and  also  in 
In  re  WallopU  Trusts,  12  W.  B.  587,  1  De  G.  J.  & 
S.  656,  that  such  a  rule  was  inapplicable  to  the 
Bucc-ssion  Duty  Act.  The  contention  was  over* 
ruled,  and  foreign  domicil  has  never  since  been 
regaled  as  the  sole  test  applicable  in  every  case  of 
liability  to  succession  duty. 

The  question  came  next  to  be  considered  in  Wallace 
V.  Attorney-General,  where  it  was  decided  that  suc- 
cession du^  is  not  payable  on  leg«oies  given  by  the 
will  of  a  person  domiciled  in  a  foreign  country. 
Thift  decision  does  not  govern  the  present  esse,  for  the 
title  of  the  defendants  and  the  beneficiaries,  whoever 
they  may  be,  under  the  instrument  of  the  26th  of 
August,  1892,  is  not  derived  under  a  will  or  testa- 
mentary instrument  of  any  kind,  but  under  an  act  or 
acts  inter  vivos.  The  case,  however,  is  iniportant  by 
reason  of  it  being  laid  down  by  Lord  Cranworth, 
L.O.,  that  the  limitation  on  the  hmguage  of  section  2 
of  the  Act  of  1853  must  be  one  **  confining  the  operation 
of  the  words  to  persons  who  become  entitled  by  virtue 
of  the  laws  of  this  country."  At  the  close  of  his 
judgment  Lord  Cranworth  distinguishes  the  case 
before  him  from  In  re  Lovelace's  Smlement  and  In  re 
Wallop's  Truets  by  saying,  "  They  were  both  cases  of 
testamentary  appointment  uoder  finglish  instruments, 
not  of  wills ;  and  such  an  instrument  must  necessarily 
be  construed  by  our  own  laws,  not  by  that  of  the 
domicil  of  the  person  executing  the  power."  From 
this  it  may  perhaps  be  inferred  that  Lord  Oranworth 
would  have  considered  a  person  claiming  under  an 
instrument  which  had  to  be  construed  by  the  law  of  a 
foreign  country  as  not  claiming  under  the  law  of 
England. 

The  next  case  of  importance  is  Attorney*  General  v. 
Campbell.  There  a  testator  domicfled  m  Portugal 
made  in  England  and  in  the  English  language  and 
form  a  will  by  which  he  appointed  four  executors, 
three  of  whom  were  resident  m  London,  and  directed 
them  to  collect  his  personal  estate,  the  bulk  of  wnich 
was  locally  situate  in  Portugal,  and  convert  it  into 
cash,  and  invest  tiie  residue,  after  payment  of  debts 
and  legacies,  in  the  English  funds,  and  to  hold  the 
investment  upon  trust  to  pay  certain  annuities  (one 
of  which  he  gave  to  his  sister),  and  durected  them  for 
this  purpose  to  appropriate  and  set  apart  in  their 
names  such  an  amount  of  Consols  as  they  should 
think  fit;  and  further  that,  when  the  annuity  in 
respect  of  which  an  appropriation  was  niade, 
should  cease,  the  amount  appropriated  should 
revert  to  and  become  part  of  his  residuary 
estate,  and  be  in  trust  for  his  son  and  daughters  who 
resided  in  Portugal.  The  testator's  sister,  died  in 
1870,  and  thereupon  the  Crown  claimed  succession 
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duty.  Lord  Bomilly,  M.R.»  held  that  duty  was  not 
payable,  but  his  deoiaion  was  reTened  by  the  House 
of  Lords.  The  ratio  decidendi  is  thus  stated  by  Lord 
Westbnry:  '*If  a  man  dies  domiciled  abroad  possessed 
of  personal  property,  the  question  of  whether  he  has 
died  testate  or  intestate,  and  also  all  questioos  relating 
to  the  distribution  aod  administration  of  his  personu 
estate,  belong  to  the  judge  of  the  domidl.  and  th%t 
on  the  principle  of  Mobilia  aequuntur  penonam*  His 
domioil  sets  up  the  forum  of  administration.  Now, 
apply  that  to  the  present  case.  The  legatees  would 
resort  to  that  forum  to  receive  thtir  legacies,  and  the 
executors  and  trustees,  when  the  residue  has  been 
ascertained,  would  resort  to  that  forum  to  receive  it. 
When  they  have  teceived  ic,  the  hfgaoy  is  discharged, 
and  all  tlungs  that  are  incidental  to  ^e  l^acy  cease. 
They  receive  it  bound  with  the  duty  of  bringing  it  to 
this  country,  and  investing  it  here  in  Coasol«,  which 
they  ace  oirecttd  to  hold  upon  certaiu  trasi»  men- 
tioned by  the  will.  But  the  character  of  the  owner- 
ship is  no  longer  that  of  a  legacy.  The  character 
of  the  ownership  is  under  the  trusts  directed  to  be 
created  by  the  will.  There  is,  therefore,  a  settle- 
meot  made  of  the  property  which  is  brought  into 
this  couotry  and  invested  here  in  such  mode  of  in- 
vestment as  gives  to  the  property  whilst  it  romatns 
here  the  character  of  English  property  in  respect 
of  locality.  That  settlement,  so  made,  undoubtedly 
becomes  subject  to  the  rules  of  Eoglish  law  under 
which  it  is  held,  bv  virtue  of  which  it  is  enjoyed,  and 
under  which  it  will  be  ultimately  administered.  That, 
therefore,  is  a  description  of  ownership  which  falls 
immediately  within  tne  provisions  of  the  Succession 
Dut^  Act.  There  can  be  no  doubt  that,  when  a 
partial  interest  created  by  one  of  the  trusts  so  directed 
to  attach  upon  the  residue  after  it  has  been  received 
and  invested,  and  when  all  the  purposes  of  the 
administration  have  been  acswered--when  such  a 
partial  interest,  I  say,  ceases,  and  the  interest  next  in 
order  comes  into  being,  succession  duty  attaches  upon 
that  devolution  of  property.''  A  similar  view  was 
taken  by  Loid  Hatherley,  L.O.,  who  also  advised  the 
House.  The  most  important  elements  relied  on 
appear  to  be  that  the  testator,  though  domiciled 
abroad,  directed  a  certain  portion  of  his  property  to 
be  brou£jht  within  the  juiisdiotion  of  tms  country, 
and  retained  here  upon  trusts  the  proper  forum  for 
the  administration  of  which  was  an  filn^lish  court. 

The  last  case  which  requires  notice  is  that  of  In  re 
dgcUa^B  Settlement  Triuts,  There,  on  tbe  marriag<4  of 
An  Englishlady  withadomiciledltalian,  EVencb  Beotes, 
shares  in  the  Bank  of  France,  and  English  Govemmeat 
securities  were  transferred  to  four  trustees,  three  of 
whom  were  English  and  the  fourth  an  Italian,  on  the 
ordinary  trusts  of  an  Eagiish  marriage  settlem<nit. 
The  husband  and  wife  lived  in  Italy;  and,  on  the 
death  of  the  survivor,  the  persons  entitled  under  the 
setdeoient  were  two  chilcuren  of  the  marriage,  who 
were  domidltd  Italians.  The  Italian  trustee  had 
died,  and  the  trust  funds  stood  in  the  names  of  the 
Eoglish  trustees.  Sir  G.  Jessel,  M.B.,  held  that 
succession  duty  was  payable,  saying:  ''The  settle- 
ment then  being  a  British  settiement,  the  trustees 
being  subject  to  British  jurisdiction,  the  forum  for 
deciding  upon  the  claim'*  (i  0.,  of  the  children  of  the 
marriage)  *' being  a  Biiti»h  court,  aod  the  property 
being  in  fact  English  proi>erty,  it  appears  to  me  that 
this  is  property  coming  withm  the  second  section  of 
the  Act."  a?he  dedsion  m  Attorney -General  v.  OampheU 
is  binding  on  this  court ;  that  in  In  re  Cigala' e  SeUle- 
mtnt  Trusts  is  not  binding,  but  is  neverthdess  a 
decision  of  gr»at  weight.  It  has  moreover  been 
followed  by  a  Divisional  Court  in  Attomey-OenercU  v. 
Felce,  10  Times  L.  B.  &37. 
The  case  of  Attorney- General  v.  Campbell  appears  to 


me  to  show  that  one  contention  put  forward  on  bebsli 
of  the  defendants  is  unfounded.    This  was  based  oo 
the  rule  laid  down  by  Lord  Oran worth  that  the  opersr 
tion  of  the  Act  of  1853  is  to  be  confined  to  penom 
who  become  entitled  by  the  law  of  this  country.   It 
was  sought  to  treat  that  rule  as  referring  to  the  lav 
of  this  country  eocdusivdy ;  so  that,  if  the  law  of  anotfasr 
country  had  to  be  considered  for  any  purpose,  as,  for 
example,  to  ascertain  the  capacity  of  the  settlor  or  tiie 
validity  of  his  acts,  it  was  to  be  takea  as  esUhUsked 
that  duty  was  not  payable.    If  the  rule  laid  down  by 
Lord  Chranworth  is  so  understood,    then   it  seemi 
inconsistent  with  tHe  decision  in  Attomey-Oenaral  ▼. 
Campbell,  for  in  that  case  the  law  of  tne  testatoc'i 
domioil  had  to   be    regarded   for   the   purpose  of 
asiertaimng     his     testamentary   capacity   and   the 
validity  of  his  bequest.    Even  as  rogards  the  inter- 
pretation of  such  a  will  it  is  the  general  rule  that  "a 
will  of  movables  is  to  be  interpreted  with  relerenoe  to 
the  law  of  the  testator*s  doini<m  at  the  time  when  ths 
will  is  made,"  though  there  is  an  exception — ^namely, 
that,  <*  wherea  will  is  expressed  in  the  technical  terms 
of   the   law   of  a   countrv   where   the    testator  is 
not  domiciled,  the  will  should  be   construed  with 
reference  to  the  law  of  that  country":  see  "Dkeft 
Conflict  of  Laws,  p.  695.    It  may  be,  though  it  is 
not  expressly  stoted,  that  the  will  in  Attorney  Generd 
V.  Campbell  was  regarded  as  falling  within  this  exosp- 
tion.    However  this  may  be,  it  was  held  that  ths 
operation  of  tbe  la«v  of  the  domicil  was  exhausted 
when  the  executors  wid  trustees  of  the  will  obtained 
possession  of  the  legacy,  and  held  it  upon  the  trusts 
declared  by  the  wilL    Lord  Oranworth's  role,  there- 
fore, if  it  is  to  be  treated  as  now  tnndmg,  must  be 
taken  to  be  satisfied,  where  property  is  foond  to  be 
legally  vested  in  a  person  subject  to  the  jurisdictioa 
of  English  courts,  and  the  titie  to  the  benefioisl 
interest  in  that  property  is  regulated  and  oapaUe  of 
b^ng  enforoed  by  the  laws  of  England,  even  idthoiigli 
the  operation  of  the  iostmment  creating  that  title  nuj 
to  some  extent  be  governed  by  foraiga  law.    It  is, 
however,  to  be  reoiarked  that  of  all  the  judges  who 
have  dealt  with  the  question  Lord  Cranworth  alone 
has  formulated  any  general  principle  to  govern  ad 
cases;    the   others,    Turoer,  L.J.,  Lord    Weetburj, 
Lord  Hatherley,  and  Sir  G.  Jessel,  are  oontentto 
deal  with  each  case  oa  its  speoial  cireumstances,  sod 
to  determine  whether  the  particular  disposition  uader 
consideration  is  fairly  within  the  purview  of  the  Act; 
and  not  one  of  them  has  expressly  adopted  the  role 
Iftid  down  by  Lord  Cranworth.    In  each  kuch  esse 
certain  special  oiroumstances  have  been,  pointed  out 
as  the  basis  of  the  conclusion  which  was  arrived  at; 
but  it  has  nowhere  been  sud  that  all  or  any  of  the 
circumstances  relied  on  are  esseotial,  or  that,  where 
another  and  new  set  of  droumstancefl  is  found  to 
exiss  the  court  which  has  to  deal  with  that  particolsr 
case   may  not  proceed  to  treat  it  after  the  saoie 
fashion  as  the  eminent  judges  whom  I  have  lait 
named,  and  investigate  de  novo  whether  or  not  it  is 
fairly  brought  within  the  enactment. 

Now,  the  facts  of  the  present  case  are  vkt 
remarkable.  Baron  de  Hirsch,  beiag  a  domidJsd 
Austrian,  chiefly  resident  in  Paris,  but  haring 
also  a  residence  in  London,  brought  the  delendsat 
company  into  eidstenoe  under  the  provisions  of 
the  Eoglish  Joint  Stock  Companies  Acts*  The 
memorandum  of  association  oontaius  provisflos 
which  show  that  the  framer  of  it  contemplatsd 
that  the  company  would  be  subject  to  the 
jurisdiction  of  the  ordinary  English  ooorts,^  sod 
might  in  certain  events  become  subject  to  the  juris*  | 
diction  of  the  Coarity  Commisaoners.  The  defendsi^  j 
company  thu<  constituted  is  to  all  intents  and  por* 
poses  an  Eagiish  company.    This  b-ing  done,  the    | 
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Bazoo  proceeded  at  »  later  date  to  tramfer  to  the 
dflfendaiitB  fonde  of  large  amonnt  upon  the  terms  of 
the  dooament  of  the  26th  of  Augoat,   1892.    This 
dooam«-nt  is  in  the  Wnglish  language,  and  was  pre- 
pared by  the  legal  advisers  of  the  defendant  oompany — 
Damelj,  English  solidtors.    It  is  under  seal,  and  is 
ezpreBsed  in  terms  well  known  in  EnffUsh  law.    For 
example,  it  oommenoes    with    the    fiimiliar    words, 
**  This  indeotare."    '*  Indenture ''  is  a  tenn  peculiar 
to  the  law  of  this  country,  and  of  countries  whose 
law  is  based  on  that  of  England  (ai,   for  example, 
Ireland,  some  Engliah  ooionies,  and  some   of   the 
United  States  of  America),  and  would  not  be  in- 
telligible to  a  lawyer  instructed  only  in  the  law  of 
most  Continental  countries.   The  parties  are  described, 
one  as  of  an  address  in  London,  and  the  other  as 
haring  its  registered  office  there.    The  deed  is  based 
on  the   assumption    thut    the   valuaUe    securities 
deioribed  in  the  schedule  had  been  or  would  be  duly 
transferred  and  handed  over  to  the  defendants  :  and, 
as  I  have  said,  it  is  admitted  that  those  securities  were 
BO  transferred  or  handed  over,  so  that  a  complete  and 
f  ffeotnal  gift  was  made  of  them  by  the  Baron  de  ffirsch 
to  the  defendants.    The  deed  provides  that  Baron  de 
Hirsoh  is  to  have  the  income  of  the  funds  during  his 
life  and  that,  after  his  death,  the  defendants  will 
apply  these  funds  for  the  benefit  of  Bossian  Jews ;  and 
that  separate  aooounts  of  these  funds  are  to  be  kept. 
It  is  also  provided  '*  that,  on  the  deatii  of  the  donor, 
they "  the  defendants  ''shall  retain  so  much  of  iJie 
property  as  shall  be  then  held  by  them  for  their  own 
ezdnnva  benefit,  subject  to  their  accounting  to  the 
exeoaton  or  assigns  of  the  donor  for  the  arrears  of 
iiioome  down  to  His  death."    There  is  found  therefore, 
firit  of  all,  this  circumstance,  that  large  funds  are 
placed  under  tbe  legal  control  of  an  English  corpora- 
tion oreat«d  by  the  donor  of  the  funds  for  the  purpose 
(amongst  others)  of  accepting  and  adminiscering  such 
gifts.    Being  an  English  corporation  it  is  necessarily 
midsr  the  jurisdiction  of  English  courts,  and,  while  it 
may  acquire  a  foreign  residence  and  domicil  so  as  to 
be  capable  of  being  sued  in  a  foreign  country,  it  mutt, 
I  apprehend,  be  capable,  as  long  as  it  exists,  of  being 
said  in  the  country  of  its  origin.    On  this  I  may  refer 
to  sections  39  and  62  of  the  Companies  Act,   1862, 
which  contain  provisions  which  enable  the  company 
to  be  served  with  process  in  England :  ord.  9,  r.  8. 
I  may  add  that  in  the  present  case  there  appears  to 
be  no  sufficient  evidence  that  the  defendants  ever 
Boquired  a  foreign  domicil.    Secondly,  the  title  to  the 
beneficial  interest  in  these  funds  is  governed  by  the 
deed  of  the  26th  of  August,  1892.    It  appears  to  me 
that  this  is  an  English  instrument  intended  to  be 
interpreted  and  to  take  e£Eeot  in  accordance  with 
BngOsh  law.    Thedeed  is  at  least  as  much  an  English 
instrument  as  was  the  will  of  the  Portuguese  testator 
adjudicated  upon  by  the  House  of  Loids  in  Attorney- 
Oeneral  v.  CamjohelL    1  have  already  pointed  out  that 
a  will  expressea  in  the  technical  terms  of  the  law  of  a 
country  where  the  testator  is  not  domiciled,  is  to  be  con- 
strued with  reference  to  the  law  of  that  country ;  and  in 
thii  case  a  similar  rule  may  properly  be  applied  to  a 
deed.    The  property  to  which  the  deed  relates  was 
locally  situate  in  many  countries ;  it  cannot  have  been 
intended  that  the  law  of  each  of  those  countries  i^ould 
apply.    The  law  applicable  must,  as  it  seems  to  me, 
either  be  that  of  England,  or  of  Franoe,  where  the 
Baron  de  Hirach  chiefly  resided,  or  of  Austria,  where 
he  was  domiciled.    If  it  was  intended  that  the  law  of 
Franoe  or  Austria  should  govern,  why  was  not  the 
mstrument  of  the  26th  of  August,  1892,  expressed  in 
the  appropriate  language  and  leg^  form  ?    Why,  on 
the  other  nand,  was  it  expressed  in  the  English  lan- 
guage, and  in  a  distinctive  legal  form  peculiar  to 
English  law  ?     1  can  see  no  reasonable  answer  to 


these  queetions  except  that  English  law  was  intended 
to  govern.    Now  the  defendants  must  be  regarded 
either  as  the  owners  of  these  funds  or  as  trustees  for 
the  benefit  of  Bussian  Jews.    If  the  former  alternative 
be  adopted,  then  the  funds  are  the  property  of  an 
English  corporation,  and  consequently  English  prop- 
erty on  the  principle  of  MobUia  sequuntur  personam^ 
If  the  second  alternative  be  correct,  the  ouly  mode 
in  which  the  due   and  complete  administration  of 
the  trusts  of  theee  funds  can  be  enforced  appears 
to  be  by  proceedings  at  the  instance  of  the  Attorney- 
General  in  the  courts  of  this  country;  or,  in  other 
words,  an  English  court   is  the   proper  forum  of 
administration.    If,  then,  the  rulelud  down  by  Lord 
Oran worth  is  to  be  applied  in  the  sense  in  which  I 
understand  it,  I  think  that  in  this  case  there  exists 
property  under  the  legal  control  of  an  EogUsh  cor- 
poration, subject  to  the  jurisdiction  of  Engltui  courts, 
and  that  the  title  to  the  beneficial  interests  in  that 
property  is  to  be  regulated  and  enforced  by  English 
taw.    If,  on  the  other  hand,  the  whole  drcnmstances 
of  the  caee  are  to  be  looked  at,  those  relied  on  by  the 
learned  counsel  for  the  defendants  must  be  taken  into 
consideration.     These  were,  mainly,  the  following : 
(1)  That  the  original  donor  of  the  funds  as  to  which 
the  queetion  arises  was  domiciled  and  chieflv  resident 
abroad;  (2)  that  the  deed  of  the  26th  of  August, 
1892,  was  executed  by  him  abroad ;  (3)  that  the  pro- 
perty which  forms  the  subject-matter  of  that  deed 
was,  to  a  great  extent,  locally  situate  abroad ;  (4) 
that  the  council  of  administration  of  the  defendants 
held  its  meetings  and  carried  on  its  operations  in 
Paris;    and  (6)  that  the  persons    intended   to   be 
benefited  were  foreigners.    As  to  the  first,  it  seems 
to  me  that  the  e£Fect  of  the  domicil  of  the  donor  was 
exhausted  when,  as  is  admitted,  the  funds  were  placed 
under  the  legal  control  of  the  defendants.    As  to  the 
second,  it   does   not   seem   to   me   to   be   one   to 
which  any  great  weight  can  reasonably  b^  attached, 
regard  biei^   had   to   the  other   circumstances  im 
evidence  as  to  the  preparation  and  eoiecotion  of  the 
deed.    As  to  the  third  aud  fourth,  it  is  to  be  borne 
in  mind  that  the  defendants  cannot  escape  from  the 
jurisdiction  of  the  English  courts  by  continuing  or 
selecting  investments  which  may  be  locally  situate 
out  of  the  jurisdiction,  or  by  carrying  on  operations 
in  a  place  without  the  lurisdiction.    As  to  the  fifth,  I 
see  no  way  in  which  the  rights  of  the  beneficiaries, 
whether  native  or  foreign,  can  be  completely  enforced 
except  through  the  intervention  of  her  Majesty's 
Attorney-General,  or,  it  may  be,  the  Charity  Com- 
missioners.   Weighing  all  these  circumstances  as  best 
I  can,  I  think  that  there  is  nevertheless  a  strong  pre- 
ponderance in  favour  of  the  view  that,  inasmuch  as 
the  settlement  in  question  is  an  English  settlement, 
the  property  in  question  is  under  the  i^gal  control  of 
an  Eoglisk  corporation,  and  the  proper  forum  for  the 
administration  of  the  trusts  relatiuff  to  the  property  is 
an  English  court,  the  case  is  fairly  Drought  within  the 
purview  of  the  Suocession  Duty  Act,  1853.    For  these 
reasons  the  judgment  of  the  Divisicoud  Court  ought, 
in  my  opinion,  to  be  affirmed. 

Appeal  dUmisaed* 

Solicitor  for  the  Crown,  SclicUor  of  Inland  Bevenue* 

Solicitors  for  the  defendants,  Taiham  &  Louaada, 
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Baoliowi  v.  Cavalli.— Ih  re  Grbaves'  Settlm)  Estates. 


High  Ootjbt. 


KltiA  <ICourt  of  Swtitt. 


Chan.  Div.        ) 


Nov.  21, ; 


Cozens- Hardy, 

Bagliowi  v.  Cavalli.  (a.) 
Mortgage  —  Lease  —  Goodwill  —  Priority— Marshalling 
— Apportionment. 

A  mortgagor  on  three  different  occasions  mortgaged  a 
leasehold  house  where  he  carried  on  a  bttsiness,  and  in- 
cluded t?ie  goodwill  of  the  business  in  the  first  and  third 
mortgages,  hut  not  in  the  second  mortgage.  The  first 
mortgagee  sold  the  whole  security  for  a  sum  allocated  in 
specific  proportions  to  the  lease  and  the  goodwill  respec' 
tivdy. 

Held,  that  the  goodwill  of  the  "business  was  something 
apart  and  different  from  the  lease^  and  that  the  purchase- 
money  ought  to  he  apportioned  between  the  lease  and  the 
goodwill. 

Thif  was  a  sntnmons  to  vary  the  master*8  certifioate 
whioh  pnrported  to  settle  the  priority  of  the  iooum- 
brances  on  leasehold  property. 

On  the  26th  of  February,  1894,  Bargonzi  executed 
to  Cavalli  a  legal  mortgage  of  the  lease  and  goodwill 
of  a  house  in  which  the  mortgagor  carried  on  the 
basiness  of  a  restaurant 

On  the  16th  of  July,  1894.  Bargonzi  made  a  second 
mortgage  of  the  leasehold  premises  to  Baglioni, 
recitiog  the  previous  mortgage,  but  mi^og  no 
reference  to  the  goodwill  of  the  business  carried  on  at 
that  place. 

On  the  26th  of  August,  1894,  Bargonzi  made  a 
further  mortgage  of  the  lesse,  goodwill,  and  fixtures 
to  Hales. 

In  December,  1894,  C«va11i  entered  on  the  premises, 
and  subsequently  sold  the  lease,  goodwill,  and  fixtures 
for  £1,300  ;  of  this  sum,  £160  represented  the  value 
of  the  lease,  £1,000  the  value  of  the  goodwill,  and 
£140  the  value  of  the  fixtures. 

In  July,  1895,  a  receiver  was  appointed,  and  in 
1898  an  action  for  an  account  was  commenced  by 
BagHonL 

North,  J.,  made  an  order  in  the  action  on  the  12th 
of  December,  1899,  that  Cavalli  should  pay  into  court 
the  proceeds  of  sale. 

The  question  now  was,  who  was  entitled  to  the 
residue  m  court  on  payment  of  the  taxed  costs  ? 

The  master  took  the  view  that  the  plaintiff  Baglioni 
was  entitled  to  marshall  and  took  priority  of  the  other 
mortgagees. 

Nidd,  for  the  first  mortsagee,  referred  to  the  cases 
of  Flivt  V.  Howard,  [1893]  2  Ch.  54,  41  W.  R.  Dig. 
147 ;  Bamet  v.  Bacster  1  Y.  &  C.  Oh.  Cas.  401  ; 
Moxon  V.  Berkeley  Mutual  Benefit  Building  Society  59 
L.  J.  Ch.  524,  38  W.  E.  Dig.  138. 

G»  Henderso'k,  iot  the  second  mortgagee. — ^The 
presumption  of  law  is  that  th«i  goodwill  is  included 
11  the  mortgage :  County  of  OloucesUr  Bank  v.  Rudry 
Merthyr  Colliery  Co.y  43  W.  R.  486,  [1895]  1  Oh.  629. 

AsJiton  Cross,  for  the  third  mortgagee. — ^The  good- 
will, unless  expressly  mentioned,  in  treated  as  separate 
from  the  mortgaged  property :  WhiOey  v.  ChalUs,  40 
W.  R.  291,  [1892J1  Ch.  64  ;  Cadogan  v.  Lyric  Theatre 
(LimiUd),  [1894]  3  Oh.  838,  43  W.  R.  Diic.  145 ;  In  re 
BenneU,  Clarke  v.  White,  47  W.  R.  406,  [1899]  1  Ch. 
316 ;  Wtst  London  Syndicate  (Limited)  v.  Commissiontrs 
0/ Inland  Revenue,  [1898]  1  Q,  B.  226,  46  W.  R.  Dig. 
74. 

Cozens-Habdy,  J. — This  summons  raises  pointi 

(a.)  Reported  by  J.  H.  Dayibs,  Esq.,  Barrister-at- 
Law. 


which  might  have  been  of  great  difficulty.    The  two 
points  raued  have,  however,  really  been  decided  bf 
the  autherities.    We  have,  firstly,  the  mort^ige  of  • 
leasehold  house  in  which  the  mortgagor  carries  oubk 
business.    Then  the  mortgagor  mortgages  the  lesie 
alone,  and  afterwards  creates  charges  on  the  lease  sod 
goodwilL     The   property   was   sold   by    the   ilnt 
mortgagee.    The  second  mortgagee  says  he  is  entitled 
to  the  entirety,  though  he  has  onl^  a  mortgage  of  the 
lease  alone,  those  behind  him  haviog  charges  on  the 
lease  and  goodwill.     The  decision  of  the  Court  of 
Appeal  in  West  London  Syndicate  {Limited)  v.  Commit' 
sioners  of  Inland  Revenue  shows  that  the  goodwill  of  a 
licensed  house  is  something  apart  from  the  value  of 
tbe  land.    I  think  the  position  of  the  mortgagee  of  • 
leasehold  is  somethhig  very  different  from  that  of  ths 
mortgagee  of  the  goodwill  and  the  lease.     I  mnit 
therefore  hold  that  this  is  a  case  in  which  the  position 
of  the  first  and  third  mortgagees  is  different  from 
that  of  the  second.    That  being  so,  what  are  their 
respective  rights?    Here  again   I  have   the  dizeot 
au&ority  of  Kay,  J.,  in  the  case  of  Moxon  v.  Ths 
Berkely    Mutual    Benefit    Building    Societyf    a   viev 
whioh  he  himself   amplified  in  the  case    of   Flint 
V.  Howard.    I  think  I  am  therefore  relieved  from 
going  through  the  long  list  of  casts  cited.    It  ii 
sufficient  to  say  in  the  words  of  Kay,  L.J.,  "The 
right  of  a  subsequent  mortgagee  of  one  of  the  estates 
to  marshall— that  is,  to  throw  the  prior  oharge  on 
both  estates  upon  that  which  is  not  mortgaged  to  him 
— ^is  an  equity  which  is  not  enforoed  against  third 
parties— that  is,  against  anyone  except  the  mortgagor 
and  his  legal  representatives  claiming  as  volunteeri 
under  him.    It  is  not  enforced  against  a  mortgagee  or 
purchaser  of  the  other  estate.    If  both  estates  an 
subject   to    separate   second   mortgages   the    court 
apportions  tbe  first  mortgage  between  them.'*    I  feel 
myself  bound  to  vary  the  certificate  and  to  dedaie 
that   the  purchase-money  ouffht  to  be  apportioned 
between  the  lease  and  the  goodwilL 

Solicitors,   Sherwood  &  Balls  \    Yeilding,  Piper,  A 
Tallack;  W.  H.  Hales. 


^^1}  June  24.  1900. 

In  re  Greavss'  SsirrLED  Estates. 

JOITES   V.   GbEAYES.  (a.) 

Settlement  —  Portions  term  —  Maintenance  of   in/anti 
entitled  to  portior^s  on  attaining  full  age. 

Maintenance  can,  in  a  proper  case^  he  obtained  hp 
in/ants  entitled  to  portions  under  the  trusts  of  a  term,  (f 
the  settlement  creating  the  term  vxis  made  hy  their  father, 
or  a  person  in  loco  parentis  to  them. 

Adjourned  summons  taken  out  by  the  trustees  of  a 
settlement  for  the  determination  of  the  questiaa 
wheUier  thev  had  power  to  apply  any^  of  the  income 
of  the  settled  property  for  the  maintenance  and 
education  of  two  younger  children  entitled  os 
attaining  the  age  of  twenty-one  to  portions  under  a 
term  created  by  the  settlement. 

The  settlement  was  made  on  the  16th  of  Jane,  1888, 
and  by  it  certain  freehold  and  leasehold  estates  wsie 
appointed  and  limited  by  J.  Greaves  and  K  P.  Qreavei 
to  the  use  that  the  wife  of  the  latter  should  (in  the 
events  which  happened)  receive  a  yearly  chscge  of 
£800  during  her  widowhood,  with  remamder  to  the 
use  of  J.  Greaves  for  life,  with  remainder  to  uses  to 


(a.)  Eeported  by  J.  F,  Iselin,  Esq.,  Barristor-st- 
Law. 
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leonn  the  payment  of  certain  lent-chargee  amonnting 
together  to  £910  per  anmrni,  with  remainder  to  the 
use  of  B.  P.  Qreaves  for  iife,  with  remainder  to  the 
rue  of  the  tnutees,  their  ezecatore,  adminiBtrators, 
and  anignSy  for  the  term  of  2,600  yean  to  oommeoce 
from  the  d<Mith  of  B.  P.  Greavee,  with  remainder  to 
the  xue  of  the  first  and  every  other  son  of  B.  P. 
GroaTei,  snooeisiYely  in  tail,  with  remainders  over. 
The  tmsts  of  the  term  were  by  mortgage,  sale,  or 
other  dispositbn  of  all  or  any  of  the  settled  estates  or 
out  of  the  rents  and  profits  to  raise  and  pay  £10,000 
lor  the  yonnicer  children  of  B.  P.  Greaves,  to  be 
divided  eqoally  amoeg  them,  sons  at  twenty-one, 
ordanghtars  at  twenty-one  or  marriage,  the'issne  of 
any  tnoh  younger  son  dying  under  the  age  of  twenty- 
ooe  years  and  leaving  issue  to  take  their  deceased 
fatiier's  portion. 

The  applioants  were  also  trustees  of  the  settlement 
for  the  purposes  of  the  Settled  Land  Acts  and  of 
leotion  42  of  the  Oonveyanoing  Act,  1881. 

The  settlement  contained  no  express  power  of  main- 
tsiumce. 

The  two  tenants  for  life  under  the  settlement  were 
both  dead,  and  the  second  left  a  widow  and  three 
bfant  children,  the  eldest  of  whom  was  the  first 
tenant  in  tail  under  the  settlement  The  annual 
inooine  of  the  settled  property,  after  providing  for 
the  various  rent-charges  of  £1,710  per  annum  alx>ve- 
mentioned,  exceeded  £1,400. 

Clarkionf  for  the  applicants. — Since  the  portions 
term  has  commenced  by  the  death  of  the  father  of 
the  mfants,  who  made  the  settlement,  mttintenance 
ought  te  be  allowed  to  the  -^oun^er  children :  Lewin 
on  Tnists  (10th  ed.)  470,  472 ;  Warr  v.  IFarr,  Prec 
Ck.  213;  Qreen  v.  Belcher,  1  Atk.  506. 

Oaddufn,  for  the  eldest  son,  contended  that  main- 
tenance ooght  not  to  be  allowed,  because  it  would 
neoesiarily  come  out  of  the  eldest  aon'tf  share 
{BuUer  v.  Duncomb,  1 P.  Wms.  448).  and  distinguished 
the  cases  referred  to  in  Le«?iu  on  Trusts  as  being 
oases  of  wills  and  not  of  settlements. 

He  also  referred  to  Betd  v.  Beal,  Prec.  Oh.  405. 

Eeekacher,  for  the  younger  children,  was  not  called 
upon. 

Fabwbll,  J. — ^Without  expressing  any  opinion  upon 
the  question  whether  the  chQdren  under  this  settle- 
ment take  vested  interests  or  not,  I  shall  deal  with 
this  case  as  a  question  of  principle.  I  think  the 
general  role  stated  in  Lewin  on  Trusts,  p.  472,  ii 
aconrate.  It  is  as  follows :  "  It  will  be  collected  from 
the  preceding  cases  that  portions  provided  for  children 
have  this  peculiar  quality,  that,  whether  made  pay- 
ahle  at  a  certain  age  or  not,  they  are  so  far  contin- 
gent as  not  to  be  raisable,  but  to  siok  into  the  land, 
where  the  children  do  not  live  to  want  their  portions 
—that  is,  where  the  children  being  sons  do  not  attain 
twenty-one,  or  being  daughters  do  not  attain  that 
age  or  marry  ;  but  that,  on  the  other  hand,  portions 
lie  so  far  coosiderei  vested  as  to  carry  wim  them 
mch  a  rate  of  interest  as  the  court  may  deem  neces- 
Mry  for  the  reasonable  maintenance  of  the  children." 
[  adopt  this  as  an  accurate  statement  of  the  law, 
ind  I  think  that  this  is  a  proper  case  for  allowing 
maiotenance  to  the  younger  children.  A  sum  of 
£300  per  aonum,  being  interest  at  the  rate  of  3  per 
sent  on  the  total  snm  for  portions,  seems  to  ne  a 
reasonable  allowance. 

Solicitors,  Canliffe  ^  Qrtg^  Manchester. 


(Lawrance^Jd"  Kemedy,  J  J.) )      ^^*-  ^^ '  ^^^-  ^ 

Cameron  v.  Wiggins,  (a.) 

8ah  of  goods — Trade  description — Orai  stcUerrunit  ear- 
plaining  meaning  of  mark  upon  goods — Merchandize 
Marks  Act,  1887  <50  ik  51  Vict.  c.  28),  s,  3. 

A  mark  applied  to  goods,  aUhough  it  is  unintelligible 
in  itself,  and  is  not,  according  to  the  custom  of  the  trade, 
commordy  taken  to  he  an  indication  of  any  of  the  matters 
mentioned  in  section  S{l)ofthe  Mercha/ndize  Marks  Act, 
1887,  vnU,  if  orally  explained  hy  tJie  seller  to  tJie  buyer 
to  be  intended  to  ijidicate  one  of  those  matters,  constitute 
a  trade  description  within  that  sub'Sedion, 

Case  stated  by  justices  of  the  borough  of  Blackpool. 

Tne  respondent  was  charged  on  the  information  of 
the  appellant  with  having  sold  to  the  appellant  a  leg 
of  mutton  to  which  a  false  trade  deicription — to  wit, 
<<New  Zealand  mutton,"  was  applied  contrary  to 
section  2  (2)  of  the  Merchandize  Marks  Act,  1887. 

In  the  respondent's  shop  on  the  16th  of  March, 
1900,  were  several  handbills  announcing  that  the 
rospondent's  firm  were  selling  "Oanterbury  New 
Zealand  mutton  and  lamb  of  the  verv  best  quality  at 
the  following  low  prices  .  .  •  legs  of  mutton 
5d.  and  5^.  a  pound." 

The  appellant  entered  the  shop  and  showing  one 
of  the  handbills  said  to  ^the  respondent,  **  1  under- 
stand you  are  selling  New  Zealand  mutton.  I  am 
desirous  of  procuring  a  leg  of  mutton;  my  wife 
objects  to  Biver  Plate  meat  and  I  want  New  Zealand 
mutton.  Do  you  supply  it  ?  "  The  respondent  said, 
**  1  do."  The  appellant  then  said,  **  Have  you  sot  a 
fresh  leg  jcfn  can  supply  me  with — one  that  will  keep 
over  the  end  of  the  week?"  The  respondent  said, 
'*  I  have  one  in  this  morning,  it  is  perfectly  fresh," 
and  upon  the  request  of  the  appellant  he  produced  a 
Icff  of  mutton  wei^Iung  seven  pounds.  The  appellant 
adted  for  an  invoice,  and  the  respondent  gave  him  an 
invoice  as  follows,  but  without  tne  letters  "  N.  M." 
upon  it:  Dr.  to  Wiggms  &  Co.,  family  butchers— 
7  lbs.  leg  mutton,  at  5id.,  3s.  2id.  N.  M.  Paid,. 
A.  S.  W. 

The  appellant  said,  ^<  You  have  charged  me  5^.  I 
see  "—(pointing  to  the  handbill)— "  yon  have  two 
charges,  fid.  and  5^d."  The  respondent  replied, 
'*  Sometimes  at  the  end  of  the  week  I  have  Biver 
Plate  meat  and  I  charge  fid.  for  that  and  fi^d.  for 
New  Zealand  mutton."  Ttie  appellant  said.  '*Then 
I  understand  this  is  New  Zealand  mutton  P  "  The 
respondent  sud  "  Yes,"  and  the  appellant  asked  him 
if  he  would  mind  marking  on  tne  invoice  that  the 
mutton  was  New  Zealand  meat.  The  respondent 
then  wrote  upon  the  invoice,  with  intent  to  warrant 
to  the  appellant  that  the  mutton  was  New  Zealand 
mutton,  tne  letters  "  N.  M." 

There  was  no  evidence  that  the  letters  *<  N.  M." 
have  any  particular  indication  in  the  meat  trade. 

The  mutton  was  not  New  Zealand  mutton. 

The  appellant  contended  before  the  magistrate 
that  under  the  above  circumstanoes  the  mutton  was 
sold  with  a  false  trade  description  applied  to  it 
by  the  respondent. 

The  j  QSdces  were  of  opinion  that  the  letters  **  N.  M." 
did  not  constitute  a  false  trade  description  within  the 
meaning  of  the  Act,  becauee  it  was  not  established 
that,  acoordjng  to  the  custom  of  the  trade,  those  letters 
were  conmionly  taken  to  be  an  indication  of  the 
country  in  which  the  mutton  was  produced,  and  that 
the  facts  pMMihdid  not  as  a  matter  of  law 
amount  to  <■  of  the  false  trade  description 


(a.)  Bej: 


^OLQUHOUN  Dill,  Esq., 
at-Law. 
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**  New  Zetland  mutton  "  to  the  mntton  so  sold.  They 
therefore  dismissed  the  information  without  requiring 
the  respondent  to  call  any  endenoe. 

The  Merdhandize  Marks  Aot,  1887,  s.  3  (I)  provides 
that :  "  The  expression  '  trade  desoription '  means  any 
desoription,  statement,  or  other  indication,  direct  or 
indirect  (a)  as  to  the  number,  quantity,  measure, 
guage,  or  weight  of  aoy  goods;  or  (b)  as  to  any 
place  or  oount^  in  which  any  goods  were  made  or 
produced  .  .  •  and  the  use  of  any  figure,  word, 
or  mark  which,  according  to  the  custom  of  the  trade, 
is  coounonly  taken  to  be  an  indication  of  any  of  the 
above  matters,  shall  be  deemed  to  be  a  trade  descrip- 
tion withbi  the  meaning  of  this  Aot.'* 

Avory,  for  the  appellant— The  letters  «  N.  IIL*' 
were  an  indication  as  to  the  country  in  which  the 
mutton  was  produced.  Toe  concluding  words  of  the 
definition  do  not  govern  the  earlier  words ;  it  was  not 
necessary  to  prove  that  the  letters  were  commonly 
taken  according  to  the  custom  of  the  trade  to  indicate 
•  the  origin  of  the  mutton.  Although  a  purely  oral 
description  is  not  enough  {Ooppen  v.  Moore,  [1898]  2 
Q.  B.  300, 46  W.  B.  Dig.  163),  a  written  markexplain«d 
by  an  oral  statement  may  be  a  trade  desoription. 
[Kenvedy,  J.— Is  not  the  latter  part  of  the  elause 
intended  to  confine  the  cases  in  wmch  explanations  of 
the  mark  may  ba  given  to  cases  where  the  mark  is 
ambiffuous  but  is  well  understood  in  the  trade  P] 
No ;  if  the  seller  gives  no  explanation  of  an  ambiguous 
mark,  it  is  necessary  to  show  that  ithastde  particular 
meaniuff  by  the  custom  of  the  trade;  it  is  otherwise 
if  the  seller  himself  supplies  the  explanation. 

The  respondent  was  not  represented. 

Cur^  adv.  vuU. 

Nov.  3.~Lawbanoe,  J.— The  question  which  we 
.have  to  dedde  is  whether  upon  the  facts  stated  in  the 
case  the  writing  of  the  letters  *<N.  M.*'  upon  the 
invoice  amounts  to  a  trade  description  of  tae  meat 
whidi  was  the  subject-matter  of  the  sale  within  the 
meaning  of  the  Merchandize  Marks  Act,  1887.  ^  Tae 
enression  "  trade  description  '*  is  defined  by  section  3, 
Bub-eecdon  1 ,  to  mean  *'  Any  description,  statement,  or 
other  indication  direct  or  indirect,**  as  to  any  of  a 
variety  of  matters  relating  to  the  good«  sold, 
including  an  indication  *'  (6)  as  to  the  place  or 
country  in  which  any  goods  were  made  or  produced," 
and  the  sub-section  goes  on :  <*  and  the  use  of  any 
figure,  word,  or  mark  which,  according  to  the 
custom  of  the  trade,  is  commonly  taken  to  be  an 
indication  of  any  of  the  above  matters,  shall  be 
deemed  to  be  a  trade  description  within  the  meaoing 
of  the  Act"  The  question  is  whether  the  last  para- 
graph governs  what  precedes  it,  so  as  to  exclude  in 
all  cases  oral  evidence  as  to  the  meaning  of  any  figure, 
word,  or  mark,  other  than  evidence  of  its  meaning 
acooiding  to  a  trade  custom*  I  think  it  does  not. 
It  seems  to  me  that  the  condnding  paragraph  was 
intended  to  apply  to  cases  in  which,  apart  from  the 
custom  of  the  trade,  there  is  nothing  to  convey  to  the 
mind  of  the  puit)haier  that  tbe  figure,  word, 
or  mark  was  intended  by  the  vendor  to  have 
the  particular  meaning  which  is  complained  of, 
and  that  it  has  no  application  to  a  case  in 
which  the  vendor  by  oral  explanation  made 
at  the  time  of  the  sale  intends  to  oonvey  and  does  in 
£sot  convey  to  the  mind  of  the  purchaser  that  it  was 
intended  to  have  that  particular  meaning.  In  this 
case  if  the  mutton  had  been  sold  sicnply  wi&  the  letters 
«<N.  M.,"  and  nothing  had  been  said  to  show  what 
the  letters  ''N.  M."  meant,  I  think  that  in  the 
abaenoe  of  evidence  that  they  were  by  the  custom  of 
the  trade  understood  to  mean  ''New  Zealand 
mutton"  there  would  be  nothing  to  show  that  the 


respondent  had  apolied  that  trade  description  to  it. 
But  tbat  was  not  the  case.  The  letters  were  added 
in  oompliance  with  the  appellant's  request  for  the 
very  purpose  of  indicating  on  the  invoice  th«t  tha 
mutton  to  which  it  referred  was  "New  Zealaod 
mutton."  In  my  opinion  therefore,  the  ju«tioes  oam^ 
to  a  wrong  conduston.  But  as  the  respondeat  was 
not  required  to  give  any  evidence,  and  is  entitlfid  to 
produce  evidence  in  his  defence  if  he  so  desire*,  the 
case  must  go  back  to  the  justions  to  be  reheard,  but 
with  the  intimation  that  if  the  facts  remain  as  already 
found  by  them  there  ought  to  be  a  conviction. 

Kennedy,  J. — I  concur^  and  have  nothing  to 
add. 

Case  remiUed  to  justices. 

Solicitors  for  appellant,  Mackrdtt  Maton^  OcdUe, 
<fe  Quincey, 


fiowt  Of  1i.0X^%. 

^iidti  ~  J^yl2.1900. 

Camberwell  Assessment  Oommittee  v.  Blus.  (o.] 

Metropolis  —  Bating  —  Supplemental  valuation  list  — 
Alteration  in  value — VcUuation  {Metropolis)  Act,  18G9 
(32  A  33  Vict.  c.  67),  w.  43,  46,  47. 

To  justify  tlie  inclusion  in  a  supplemental  list  of  oa 
alteration  in  the  value  of  a  hereditament,  as  required  iy 
section  47  of  the  ValuaUon  {Mdropolis)  Ad,  1869,  Ue 
aUeraHon  must  he  one  arising  from  a  cause  which 
directly  affects  the  value  o^  the  particular  hereditametU; 
and  it  lies  upon  tJioae  who  desire  to  alter  the  asstU" 
ment  to  prove  the  nature  and  cause  of  the  aUeratios 
in  value. 

The  fact  that,  after  the  quinquennicU  valuation^  a 
premium  was  paid  for  the  lease  of  the  premises  is  not  of 
itsdf  sufficient  evidence  of  alteration  within  the  meaniaf 
of  the  statute. 

Decision  of  the  Court  of  Appeal  (48  W.  R.  163. 
[1900]  1  Q.  B.  68)  affirmed. 

This  was  an  appeal  frooi  a  decudon  of  the  Gonit  of 
Appeal  (Lord  Bussell  of  Killowen,  L.G.  J.,  A.  Im  Saiith, 
and  Vaugban  WUliams,  L.JJ.),  which  reversed  that 
of  the  Divisional  Court  (Lawranoe  and  OhannsD. 
JJ  ),  upon  a  case  stated  by  the  London  Qoarfeer 
Sessions. 

The  facts  are  given  at  length  in  the  report  below, 
48  W.  B.  162,  [1900]  1  Q.  B.  68. 

Balfour  Browne,  Q.C,  and  Macmorran^  QmC.  {Byit 
with  them),  for  the  appellants. 

LitOer,  Q.C,  Page,  Q.C,  and  W.  Bussdl,  for  the 
respondent,  were  not  heard. 

Earl  of  Halsbuby,  L.C.— Iq  this  case  I  am  of 
opinion  that  the  judgment  of  the  Court  of  Appeal  ii 
right.  The  questions  which  are  propounded  to  yoor 
lordships  seem  to  me  to  get  rid  of  some  of  tlia 
diffioulaes  which  would  arise  if  we  were  to  give  a 
theoretical  opinion  upon  what  the  whole  effect  of  tfas 
statute  is,  because  the  qaestions  which  are  njeutml 
for  your  lords&ipa  are  questions  of  law,  as  indeed  thaj 
properly  ooght  to  be.  With  questions  of  tact  yoar 
lurd ships  have  nothing  to  do.  Indeed,  if  the  qoaitar 
•essions  had  simply  found  that  this  pubUc-houte  had 
increased  in  value  from  any  cauae,  although  thay  did 

(a.)  Reported  by  C.  H.  Grafton,  Esq.,  Barrister^ 
at-Law. 
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not  Bpeoify  what  the  oanm  waf ,  and  had  not  reserved 
these  questioDS  of  law  for  ns,  I  do  not  iuppose  that 
there  woald  have  been  any  process  by  wmdh,  if  it 
were  wrong,  that  finding  oould  have  been  aet  right. 
Dealing  witii  it  as  a  question  of  fact,  the  sessions 
would  have  been  perfectly  independent  of  any  other 
tribunal;  and  if  they  had  found  as  a  fact  that  there 
wai  an  "  alteration  of  value"  within  the  mesning  of 
the  statute,  and  that  that  amounted  to  an  additional 
£100  a  year,  there  would  have  been  no  power  to  alter 
the  judgment  and  set  it  right. 

But  the  sesnons  have  in  this  case  very  properly 
aaked  certain  questions  on  the  facts  whidi  came 
before  them.  The  first  question  they  ask  is  this : 
"  Whether  the  alteration  in  value  which  took  pUce 
during  the  twelve  months  preceding  the  mAing 
of  the  said  supplemental  valuation  list  was  in  law  an 
alteration  within  the  meaning  of  section  46,  sub- 
section 1,  of  the  Valuation  (Metropolis)  Act,  1869." 
Now  *<the  alteration  in  value  which  took  place" 
ssnunes  that  there  was  an  alteration  and  that  there 
was  an  alteration  in  value.  That  evades  the  real 
question  which  it  is  intended  to  ask  by  putting  it  in  a 
compendious  form.  But  when  the  sessions  have 
reserved  that  upon  the  case  submitted  t6  us,  it 
appesxs  to  me  there  was  no  evidence  whatever  which 
would  have  justified  them  in  saying  that  there  was 
any  alteration  within  the  meaning  of  the  statute,  even 
if  as  a  matter  of  fact  the  value  of  the  house  was 
greater  in  the  one  year  than  it  was  in  the  other. 

The  Legislature,  by   tbe  Act  of    1869,  for  very 
obvioiis  reasons  wishing  to  have  a  uniform  assessment 
in  the  metropolis,  and  not  wishing  that  from  time  to 
time  these  same  questions  should*  at  great  ezpenie  to 
the  parish  and  at  great  vexation  to  the  ratepayers, 
he  re-opened  year  after  year,  detcormined  that  for 
a  period  of   five  years  the  assessment  once   made 
thooJd  continue  in  force,  and  tbat  it  should  not  be 
ooDpetent  to  raise  again  the  question  which  would 
be  very  properly  and  appropriatfly  raised  at  the 
period   of   assessment.      That   is   the   meaning   of 
the  Assessment  Act.     It  having  once  been  ascer- 
tained what  the  value  is,  the  statute  proceeds  to 
point  out  exceptional  and  peculiar  difficulties  whidi 
might  arise  if  it  was  unalterable  altogether,  and  it 
proceeds  to  say  that  if  there  is  any  alteration  in  value 
in  one  particular  hereditament,  and  that  heredita- 
ment is  either  increased  in  value  by  the  addition  of 
stnotund  alterations  (and  then  they  add  the  words) 
''or  any  cause  whatever"  the  proposition  that  the 
asaessment  is  to  last  for  five  years  is  not  to  be  so 
inflexible   as  to  prevent,  upcn  a  proved  alteration 
in  the  value  either  from  a  structural  alteration  or 
any  other  cause   whatever,    an  inquiry   into   that 
ciroumstanoe. 

The  words  which  follow  the  provision  as  to  structural 
alteration  are  very  wide  words  indeed,  and  it  U 
very  intelligible  that  the  statute  should  not  have 
attempted  to  define  the  drcumstances  under  which 
saoh  ui  alteration  should  be  properly  inquired  into. 
Bat  still,  if  you  give  the  construction  to  them  whidi 
some  words  occasionally  used  by  a  learned  judge 
might  be  supposed  to  give  them — namely,  that  you 
shall  not  inquire  into  any  alteration  iu  value  unless 
the  value  is  altered — what  would  be  the  meaning 
of  the  statute  altogether  p  Unless  there  is  some 
eircomstanoe  beyond  the  mere  fact  of  alteration  in 
value  to  give  rise  to  the  inquiry,  the  statute 
h«8  done  nothing;  because  in  every  case  where 
the  overseer  said,  <*This  h^s  been  assessed  at 
boo  low  a  value,  and  I  want  it  assessed  at  a 
liigher  value" — in  every  ca^e,  without  reference 
io  any  alteration  of  circumstances,  the  mere  altera- 
ion  of  that  which  was  put  down  as  the  value  would 
iostify  a  fresh  inquiry.    That,  of  course,  would  be  an 


extremely  absurd  proposition,  because  the  statute 
would  enact  with  one  hand  a  power  which  it  took 
away  with  the  other ;  and  one  cannot  suppose  that 
tiie  statute  would  be  so  fooli-hly  conceived.  It  would 
be  disrespectful  to  tbe  Legislature  to  suggest  that  it 
had,  really,  elaborately  enacted  nothing.  On  the 
other  hand,  to  lay  down  as  a  rule  a  broad  proposition 
which  should  embrace  every  case  would  be  extremely 
dangerous,  even  if  it  were  not,  as  I  think  it  would 
be,  mipossible.  Each  case  must  depend  upon  itself, 
and  in  dealing  with  this  particular  matter  I  protest 
that  I  am  not  laying  down  any  other  general  principle 
than  tiiis:  that  I  think  there  must  be  somethmg 
beyond  the  mere  suggestion  of  the  valuer  that  the 
house  is  worth  more  tiian  it  is  assessed  at.  If  there 
is  nothing  more  than  that,  it  seems  to  me  there  is 
nothing  upon  which  a  court  ought  to  act;  because 
that  would  be,  in  effect,  to  repeal  the  statute. 

llierefore  I  say,  in  answer  to  the  first  question, 
that,  as  a  matter  of  law,  the  mere  giving  of  evidence 
that  the  house  is  worth  more  than  it  was  assessed  at  at 
tbe    quinquennial  valuation  is  not  evidence  of   an 
''alteration"  in  law  which  ought  to  be  received* 
Now  it  is  remarkable  to  observe  that,  giving  the 
narrowest  interpretation  to  those  words,  there  is  no 
evidence  in  this  case  at  all  of  what  was  the  supposed 
value  at  the  period  of  the  quinquennial  valuation. 
The  reason  for  that  is  obvious  enough,  because  that 
valuation   is  conclusive  on   the  parties— conclusive, 
that  is  to  say,  in  any  attempt  to  say  that  it  was 
wrong;  that  is  absolutely  the  valuation  which  has 
been  arrived  at.    Bat  I  should  have  thought  that, 
even  if  the  mere  alteration  in  value  was  the  thing 
relied  upon,  the  evidence  ought  to  have  been  some- 
what of  this  character:  ''Such  and  such  was  the 
value  of  the  house  at  that  date;  the  value  of  the 
hou«e  now  is  a  great  deal  more,  and  therefore  I  have 
proved  an  alteration  in  the  value  of  this  public-house.'' 
I  do  not  say  t^t  that  would  have  been  sufficient,  but 
it  would  have  given  some  colour  to  the  argument ; 
bat  here  there  is  absolutely  nothing:.     The  gentle- 
man who  is  called  as  an  expert  wicnesss  is  called 
to  say,  "I  had   a   premium  paid  when  this  man 
entered."  That  might  be  evidence ;  I  think  the  second 
question  must  be  answered  in  the  affirmative,  that  it 
is  evidence ;  but  although  it  is  evidence,  it  comes  to 
nothing  unless  you  establish  a  comparison  between 
the  two  periods  and  show  that  you  have  got  an 
enhanced  premium  given;  but  nothing  of  that  sort  is 
suggested.    I  decline  to  go  into  the  curious  ratiocina- 
tion by  which  it  was  suggested  that  there  must  have 
been  a  less  premium  given  before  than  was  fvvea 
then,  because  it  seems  to  me  to  be  rather  redudog  it 
to  an  absurdity.    I  say  that  there  was  no  evidence  at 
all  of  comparison,  and  it  is  only  if  there  is  a  com- 
parison that  this  is  relevant  or  useful  evidence.    Of 
course,  the  fact  of  what  was  given  by  way  of  premium 
is  evidence,  and  the  sessions  were  right  in  receiving  it ; 
but  what  I  point  out  is,  that  unless  there  is  a  term  of 
comparison,  although  it  is  admissible  evidence,  it 
comes  to  nothing. 

The  third  question  is,  "Whether  the  amount  of 
such  premium  was  in  law  any  evidenoe  of  an  alteration 
within  the  meaning  of  the  sub-section«"  By  itself  it 
is  no  evidence  in  law  of  anytbiog.  It  may  be  it 
shows  what  is  the  va^ue  of  the  public-house  at  that 
moment.  I  do  not  mean  to  say  that  it  is  not  relevant 
evidence  to  diow  what  is  the  value  of  the  public- 
house  ;  but  as  a  term  of  comparison,  when  you  have 
nothing  to  compare  it  with,  it  establishes  nothing 
whatever  as  a  matter  of  law. 

Under  those  circumstances,  it  appears  to  me  there 
was  no  evidence  at  all  upon  wbinb  any  tribunal  would 
be  entitied  to  come  to  the  eonolusion  that  there  was 
an  alteration  of  circumstanoes  sach  as  I  think 


240 


THE  WEEKLY  REPORTER.       lY^^mL^       Tol  XUX. 


House  of  Lobdb. 


CAMBKBWILL  A88B88MBNT  GomaTTBB  V,  ELUS. 


HOU8B  OF  liOKDB. 


pointed  oat  by  Cookbnxn,  L.O.J.,  m  giyiog  rue  to 
the  permiaribility  of  a  fresh  mqairy  as  to  the  valae  of 
the  house. 

I  have  said  that  I  agree  that  the  judgment  of  the 
Gonrt  of  Appesl  is  ri^ht ;  bat  I  hesitate  very  mnoti 
to  adopt  all  the  reasoning  of  Vaiu:han  Williams,  L.  J., 
beoaoM,  althoagh  there  are  some  fllastrations  which  bis 
lordship  gave  with  whioh  I  oonoar,  yet  where  he  deals 
with  the  question  of  increased  trade  in  the  oyole 
industry,  or  such  geoeral  propositions  aS  that  a  war 
might  affect  the  value  of  premises  licensed  for  the 
purpose  of  carrying  on  the  manufaotare  of  gunpowder, 
and  so  on,  I  hesitate  very  much  to  say  that  those  are 
ctrcumstanoes  which  could  be  properly  referred  to, 
looking  at  the  statute,  which  contanplates  an  altera- 
tion of  circumstances  in  respect  of  the  particular 
hereditament  that  is  to  be  rated.  That  is  the  guiding 
line;  and  althou^^h  I  agree  that  the  opening  of  a 
bridge,  the  opemng  of  a  new  street  —  all  these 
things  which  have  relation  to  the  particular  here- 
ditament to  be  rated — ^mi^ht  be  properly  appUoable 
and  properly  considered  m  relation  to  an  altera- 
tion of  circumstances  to  allow  the  hereditament  to  be 
valued  again;  when  we  are  dealing  here  with  the 
alteration  contemplated  by  the  statute  it  appears  to 
me  that  the  topicf  referred  to  by  the  learned  judge 
are  too  wide  and  too  much  outside  the  particular 
hereditament  in  respect  of  which  the  inquiry  is  to  be 
held,  to  be  properly  applied  and  considered  for  the 
purpoee  of  establishing  the  proposition  sooght  to  be 
proved. 

Under  these  circumstances  I  move  your  lordships 
that  this  appeal  be  dismissed  with  costs.  I  will  oiuy 
say  that  in  giving  judgment  in  this  cese  I  am  simpiy 
endeavouring  to  give  judgment  upon  these  facts 
alone.  I  lay  down  no  general  proposition  of  law 
beyond  this :  That  the  statute  has  to  be  construed  in 
each  case  and  applied  to  the  circumstances  of  each 
case.  It  appears  to  me  that  anything  more  dangerous, 
even  if  it  were  possible,  than  to  Isy  down  exactly 
where  you  are  to  dnkw  the  line  it  would  be  difficult 
to  conceive.  I  therefore  say  that  I  think  this  judg- 
ment of  the  Court  of  Appeal  is  right  in  this  case,  for 
the  reasons  I  have  given,  and  I  move  your  lordships 
to  affirm  it  accordingly. 

Lord  Shand. — ^I  have  come,  after  listening  to  the 
very  able  argument  which  has  been  addressed  to  ue, 
to  the  same  conclusion  with  your  lordships,  that  this 
appeal  ought  to  be  dismissed.  It  appears  to  me  that 
the  argument  maintained  by  counsel  lor  the  appel- 
lants is  substantially  contradictory  to  the  principle  of 
quinquennial  valuation.  The  statute  undoubt-^dly 
lays  down  the  rule  tbat  there  is  to  be  a  quinqaeonial 
valuation,  and  that  it  is  only  in  the  case  of  alterations 
in  the  value,  which  I  think  must  be  dear  and  ex- 
plained upon  grounds  which  the  statute  will  admit  of, 
that  there  is  to  be  an  alteration  made  in  that  valua- 
tion afterwards  during  one  of  the  years  of  the  current 
period  of  five  years.  It  is  required  that  the  altem- 
tion  must  be  proved.  In  that  case  the  first  clause  of 
section  47  comes  into  oper«tion,  and  that  is  really 
what  we  are  construing  in  the  present  case.  "  If  in 
the  course  of  any  year  the  valae  of  any  hereditament 
is  increased  by  the  addition  thereto  or  ttie  erection 
thereon  of  any  building  or  is  from  any  cause  increased 
or  reduced  in  value,  then  the  following  provinons 
shall  have  effect."  If  you  are  to  read  those 
words  '*is  from  any  cause  increated  or  reduced 
in  value"  in  the  wide  way  which  is  c-tntended 
for  by  the  learned  counsel  for  the  appellants,  it 
appears  to  me  that  you  would  have  no  longer  a 
quinquennial  valuation,  bat  it  would  come  to  be 
sabstantially  an  annual  valuation  by  the  mere  proof 
that  the  value  of  the  subject  had  from  some  cause  or 


other  (I  do  not  care  what  it  may  be)  either  a|ipre- 
oiated  or  depreciated.  I  do  not  think  that  can  be 
the  sound  reading  of  the  statute.  I  think  the  oases 
have  perhaps  gone  rattier  far  in  that  direction.  I  am 
of  optaiion  that  it  must  be  something  analogous,  not 
necessarily  closely  analogous,  but  still  aoalogtrae  to 
the  case  that  is  there  put,  of  '*  the  addition  thereto 
or  the  erection  thereon  of  any  building,*'  or  for  some 
similar  cause  such  as  would  alfect  the  appreoialkm  or 
depreciation  of  the  pswtioular  building  with  whioh 
you  are  dealins:.  In  tbis  particular  case  the  evidence 
alleged,  as  affeotinff  i^pareotiy  the  mind  of  one 
witness  only,  of  a  large  premium  paid  in  the  yesr 
before  this  attempted  re-valuation  took  place,  rsally, 
so  far  as  that  goes,  drops  out  of  the  case.  It  was  a 
scrap  of  evidence  sugffesting  that  a  large  premiam 
meant  an  increase  in  value,  but  without  a  oomparison 
upon  substantial  material  with  some  other  stanted, 
such  as  the  premium  paid  in  the  previous  year,  it  is  of 
no  value. 

The  case  therefore  now  before  the  House  rests 
entirely  upon  the  statement  oontained  in  the  speoial 
case,  whioh  is  to  this  effect:  ''Evidence  was  given  bj  a 
valuer  on  behalf  of  the  respondents  that  there  had 
been  s&ce  the  date  of  the  quinquennial  valuation  htt 
a  general  appreciation  of  licensed  premises  throughcat 
t^e  metropolis,  and  that  in  his  opinion  the  aunntl 
▼alue  of  the  sud  puUic^house  had  between  April  and 
October,  1896,  inore«sed  by  about  £100.'*  But  itii 
added :  « It  was,  however,  admitted  that  there  had 
been  no  stroctural  alteration  to  the  publto*houae.  Ko 
evidence  was  given  of  any  ciroumstances  speoiaUy 
affecting  the  annual  value  of  the  public-house."  The 
respondents  "  contended  that  they  were  not  bound  to 
give  any  such  evidence,  but  that  it  was  enough  for 
them  to  show  that  the  value  had  in  fact  inoreaied." 
As  I  have  already  said,  if  it  is  enoush  for  them  to 
ahow  that  only,  you  deatroy  the  quinquamual  valua- 
tion and  substitute  for  it  an  annual  valuation,  which 
is  against  the  provision  of  the  statute. 

It  appears  to  me  to  be  dear  that  if  <*  alteration  " 
is  all^;ed  to  have  occurred  either  in  the  way  of 
depreciation  or  in  the  way  of  appreoiation,  the 
onus  is  upon  the  person  m«king  the  atatemeot  to 
prove  it.  Some  circumstance  I  think  eepedelly 
afffcting  the  particular  subject  must  be  snows— 
as,  for  instance,  as  has  been  put  by  his  lordship  en 
the  woolsack,  the  building  of  a  bridge  which  has 
greatly  increased  the  traffic  and  produoed  lazger 
profits  in  comparison  with  what  had  been  obtained 
before,  from  a  new  locality;  or  the  addition,  as  has 
b  en  suggeeted  by  my  noble  and  learned  friend  Itfd 
D«vey,  ot  a  large  factory  in  the  neighbourhood  which 
has  brought  in  an  enormous  amount  of  custom  to  the 
particular  house  or  to  the  particular  plttce ;  or,  to 
take  another  lUustraticn  which  has  been  pat,  the 
addition  of  pleasure-grounds  to  the  pixticular  house 
which,  although  there  has  been  no  additional 
bnildiog,  have  brought  very  large  profits  to  tiie 
occupier  of  the  house.  In  aU  thoee  oases  there  has 
been  an  increased  value  plainly  iirisiog  from  oiroom- 
atancee  admittedly  affecting  the  particular  home. 
And  in  the  same  way  it  may  be  depreciated  by  the 
shutting  up  of  a  road  or  by  the  erectuig  of  a  new 
house  next  door  in  competition,  or  by  some  otiwr 
special  circumstance  of  the  kind.  I  tbiskk  it  ma%t  be 
taken  generally  that  in  each  case  some  anabjponi 
circomstances  must  be  proved  to  have  caused  either 
appreciation  or  depredation.  In  this  part&eular  esse 
nothing  of  the  kmd  has  been  done,  but  there  has 
simply  been  evidence  that  the  value  has  ri%en. 

I  am  not  prepared  to  form  a  final  judgment  npos 
the  cases  which  have  been  put  by  the  Court  of  App^ 

—the  case  of  a  taste  for  cycling  oaunng  a  rise  in 
^  value  in  the  whole  of  the  oyde  factories  and  their 
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profito,  or  a  zise  in  the  price  of  guopowder  caaiiiig  a 
ziae  in  all  premises  where  gunpowder  is  mannf actor ed 
—I  doubt  Tsry  much  wnetner  saoh  ctrcumitanoes 
would  bear  npon  any  question  of  this  kind ;  bat  it  is 
Dot  necessary  to  ezprets  a  final  opinion  npon  that 
mstter  at  present.  In  this  case  I  am  clearly  of 
opinion  that  there  are  no  dronmstancfs  specially 
sfiectiDg  the  property  in  question  which  can  entitle 
the  assessor  to  raise  the  Talue. 

Lord  Day£Y. — ^I  am  of  the  same  opinion.  Th<« 
first  thiDg,  of  course,  that  we  haye  to  do  is  to  construe 
section  47  :  *'  If  in  the  course  o(  any  year  the  value 
of  any  hereditament  is  increased  by  addition  thereto 
or  the  erection  thereon  of  any  building  or  is  from  any 
oanse  increased  or  reduced  in  y^lus/'  then  the  pro- 
visions which  follow  in  the  sHstion  apply.  I  agree 
viththe  learned  judges  In  the  Queen's  Bench  DiTision 
that  those  words  cannot  be  ooofined  to  structural 
alteration  or  addition  or  anythiog  of  that  kmd, 
bat  I  think  that  the  words  **from  any  cause"  are 
to  be  read  as  fjusdem  gmieris  in  this  seme,  that  it 
must  be  a  cause  which  affects  the  yalue  of  the 
particular  property.  In  other  words,  I  think  the 
point  is  yery  well  put  ia  Yauj^han  Williami,  L.  J.*b, 
jodgment,  that  it  lies  upon  thoftc  who  desire  to  alter 
the  assessment  to  proye  the  nature  and  cause  of 
the  alteration  in  yalae.  What  I  mean  is,  that  it  ii 
not  infficient  to  say  that  there  has  been  an  altera- 
tion io  y»liie,  but  you  most  also  point  to  some 
deSoable  cauae  to  which  that  alteration  is  due,  and 
that  cause  muat  be  one  whioh  affects  ttie  a»se<sable 
yalue  of  the  particular  property.  It  may  affect  the 
asienahle  value  of  other  properties  as  well,  bat  it 
miut,  in  my  opinion,  be  a  cause  which  directly  affects 
the  assessable  value  of  tae  particular  hereditament  in 
qiMition. 

I  should  have  come  to  that  condusion  merely  by 
looking  at  the  construction  of  this  particular  section, 
hot  I  agree  with  my  noble  and  learned  friend  on  the 
woolsiKsk,  that  if  you  look  at  the  scope  and  object  of 
the  Act  that  is  made  e?en  more  plain,  because  the 
object  of  tue  Act  was  that  a  valuation  should  be 
maidtf  once  every  fiye  years  which  should  be  oon- 
dosiTe  aod  binding  for  a  petiod  of  five  years,  in  order 
to  prevent  the  aonoyauce,  the  trouble,  and  the 
f'zpfiiise  of  a  fresh  assessment  eyery  year,  and  the 
inconvenience  to  people  whose  property  is  assesred. 
Now  if  it  were  suffijieot  to  show  that  there  has  been 
an  increase  in  value  in  order  to  obtain  a  new  assess- 
ment, it  appears  to  me,  as  it  does  to  my  noble  and 
learned  fri«ud,  that  you  would  to  a  very  large  extent 
bit  nullifying  tne  provisions  of  tbe  statute  and  d«9- 
pririn^  the  ktatute  of  much  of  the  beneficial  resnlts 
which  it  was  expected  to  have. 

A  great  deal  hai  been  said  as  to  what  shoold  be 
the  character  of  the  '*  cause."  I  think  it  is  safer  to 
confine  myself  to  saying  that  it  should  be  one,  to  use 
tie  language  I  have  already  used,  which  directly 
affects  the  value  of  the  property  itself.  Various  illus- 
trations have  been  put,  and  maoy  others  might  be 
pat.  I  think  it  wiser  to  follow  the  course  taken  in 
the  Act  itaelf,  of  not  too  exactly  defining  what  the 
alteration  of  circumstances  must  be  that  will  give 
rise  to^  the  right  to  a  fresh  asseisment.  I  will  merely 
say  this,  that  I  should  hesitate  before  I  acceded  as 
a  general  principle  to  some  of  the  illustrationi  which 
•  were  given  in  the  judgment  of  the  Oourt  of  AppeaL 
It  is  not  neoessary  toat  I  should  express  my  con- 
con  ence  with  everything  that  was' said  in  the  Oourt 
of  Appeal,  but  I  do  enticcJy  agree  in  the  concluBions 
at  which  the  learned  judges  have  arrived;  and  I  do 
say  this,  that  a  mere  iteration  in  value  is  not 
sufficient  for  the  purpose.  What  I  understand  to 
ha^-e  been  found  is  that  ther^  has  been  an  alteration 


in  the  value  of  these  premises  by  way  of  increase  in 
the  period  between  April,  1896,  and  October,  1896, 
but  that  that  alteration  is  due  to  a  general  increase 
in  the  value  of  public-house  property  in  the 
metropolis.  I  do  not  think  that  is  sufficient, 
and  therefore  I  should  answer  the  first  question 
by  saying  that  the  alteration  in  value  which 
was  found  to  have  taken  place  afforded  no 
evidence  which  would  support  an  alteration  in  the 
valuation  list.  I  should  answer  the  second  question 
by  saying  that  the  amount  of  premium  is  no  doubt 
evidence,  but  that  the  amount  of  premium  receiyed  is 
not  in  itself  evidence  which  would  justify  an  alteration 
in  the  valuation  list.  I  therefore  concur  in  the  judg- 
ment proposed. 

Lord  BoBEBTSON.— I  entirely  agree  in  all  that  has 
been  said  by  my  noble  and  learned  friends.  The 
general  scheme  of  the  Act  is  that  the  valuation  is  to 
stand  for  five  years,  irrespective  of  fluctuations  of 
general  value  which  may  occur  during  that  period. 
But  the  Legislature  also  deals  with  the  case  of 
individual  hereditaments,  the  value  of  which  happens 
to  have  been  altered,  not  by  general  eoonomic  or  social 
change,  bat  by  change  in  their  own  individual  con- 
ditions affecting  value .  In  the  present  instance 
nothing  appears  in  this  special  cise  to  show  anythiig 
special  or  individual  in  the  cause  of  the  alleged  en- 
hancement of  the  value  of  this  house  so  as  to  bring 
the  case  within  the  scope  of  the  sections  founded  on. 

Appeal  diamiMed. 

Solicitors  for  appellants,  Marsden  ds  Son, 

Solicitors  for  re  pondent,  Maitlands,  Peckham,  &  Co. 


CEourt  of  AppeaL 

From  Q.  B.  Div.  \ 

(A.  L.  Smith,  M.B..  and  Oollins  [  Jan.  17. 

and  Romer,  L.JJ.)  ) 

McTNTOSH  V,  SiMPKINS.  (a.) 

County  court — Practice — Judgment  eummone —Judgment 
debtor  outside  the  district  of  the  county  court— Leave 
to  issue  Judgment  summ'^ms — Affidavit — County  Court 
jRules,  1889,  ord.  25,  r.  14* ;  Appendix,  Form  52*. 

Where  a  judgment  debtor  does  not  dwell  or  carry  on 
business,  and  is  rtot  employed,  within  the  district  of  tl  e 
county  court  in  which  the  judgment  was  obtained,  the 
affidavit,  on  the  application  under  ord,  25.  r.  14*  of  the 
County  Court  Rules,  1889,  for  leave  to  issue  a  judgment 
summons  against  the  debtor,  mtut  contain  all  the  material 
averments  set  out  in  Form  52a  in  the  appendix  to  the 
rules. 

There/ore,  where  the  affidavit  only  stated  that  the 
debtor  lived  in  a  certain  house,  apparently  of  the  yearly 
value  of  £60,  and  that  he  carried  on  the  business  of  a 
builder ^  and  did  not  state  any  facts  showing  that  the 
business  was  profitable  or  that  he  had  other  means  to  /^^^ 
a  substantial  part  of  the  debt,  and  did  7iot  say  whtther 
he  was  m'lrried,  and,  if  so,  whether  he  had  any  children. 

Held,  that  the  affidavit  did  not  comply  with  the  require- 
ments of  the  form,  and  that  the  county  court  judge  had 
no  jurisdiction  to  give  leave  to  issue  the  judgment  sum- 
mons. 

Appeal  from  a  judgment  of  tbe  Divisional  Court 
(Lawranoe  and  Kennedy,  JJ.)  reversing  an  order  of 
Bucknill,  J.,  at  chambers  granting  a  writ  of  pro- 

(a.)  Eeported  by  W.  F.  Bakry,  Esq.,  Barrister- 
Law. 
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CoTTBT  of  Appeal. 


hibition  to  the  j  ad  tee  of  the  Croydon  Oonnty  Goart 
and  to  the  (dninuff  tj  pro  nh^t  them  from  further  pro- 
o^eding  in  the  mtitcer  of  a  jad^ment  aummons  issued 
from  the  said  oonmy  eonrt  by  fhe  plaintiff  agaiast  the 
defendant  or  of  the  order  of  cc»inaucral  made  thereon. 

The  plaintiff  recovered  judgmeot  against  the 
defendant  m  toe  Croydon  Coonty  Coartfor  £4  lOi. 

The  defendant  did  not  dwell  or  OArry  on  basioeis 
nor  was  he  employed  within  the  jurisdiction  of  the 
Croydon  County  Court. 

Tde  judgment b-iDgunsatisfled,  the  plaintiff  applied 
to  tbe  county  court  judge  for  leaYe*  to  insue  a  judg- 
ment summons  under  the  Dabtors  Act,  1869. 

Tlie  affi  laTit  upon  which  the  leave  was  applied  for 
only  stated  that  the  defendant  lived  in  a  specified 
house  apparently  of  the  yearly  value  of  £60,  and  toat 
he  carried  on  tbe  business  of  a  builder. 

Leave  having  been  granted,  at  the  hearing  of  the 
judgment  summons  objection  was  taken  on  behalf  of 
ihe  defendant  that  the  county  court  judge  had  no 
jnrisdict'on  as  tbe  affidavit  upon  which  the  leave  was 
ob  a^neddid  not  satisfy  the  requirements  of  Formd2a. 

The  county  court  judge  overruled  the  objection  and 
he«rd  the  summons. 

Evidence  was  given  to  the  effeot  that  the  defendant 
was  living  in  a  house  ap  jarently  of  the  value  of  £60  a 
year,  that  he  was  a  builder  or  a  builder's  foreman,  and 
that  he  was  employing  workmen. 

The  def«fndaDt  was  not  called  as  a  witness  and  the 
oonnty  court  judge  made  an  order  of  committal. 

Bucknill,  J.,'  at  chambers  granted  a  writ  of 
prohibition  ai  above,  upon  the  ground  th«t  there  was 
not  sufficient  evidence  of  means  to  justify  a  oommiilal. 

The  Divisional  Court  discharged  this  order,  nolding 
that  there  was  evidence  of  means. 

Tiie  defendant  appealed. 

TT.  0,  Clay,  for  the  defendant. — ^The  county  court 
judge  hai  no  jurisdiction  to  give  le«ve  to  issue  the 
judgment  summons,  a^  the  affidavit  upon  which 
leave  was  applied  for  did  not  fulfil  the  r^'qutreoDents  of 
ord.  25,  r.  14a.,  of  the  County  Court  Bules,  1889.  The 
affidavit  must  be  according  to  the  form  given  in  the 
appendix.  Form  d2a  gives  the  requisite  form  of 
affidavit.  In  order  to  found  the  jurisdiction  of  the 
county  court  j  adge,  the  requirements  of  that  form  must 
be  complied  with.  It  was  not  sufficient  to  state,  as  the 
plaintiff's  affidavit  did,  that  the  defendant  carried  ou 
tne  busmess  of  a  builder.  The  affidavit  must  go  on  to 
>  how  in  some  way  that  the  business  is  profitable.    Nor 

•  Ord.  25,  r.  14a. :  •«  Where  a  debtor  does  not  dwell 
or  carry  un  business  and  is  not  employed  within  the 
distriot  of  the  court  in  which  the  judgment  was 
tibtained,  the  summons''  (i.e.,  judgment  summons) 
**  shall  not  be  issued  from  that  court  without  tbe  leave 
of  the  j  udi;e.  The  application  for  leave  shvll  be  made 
upon  affidavit  aooording  to  the  form  in  the  Appendix, 
and  leave  sliall  not  be  granted  unless  tbe  judge  is 
satisfied  that  the  evidence  afforded  by  such  affidavit, 
if  uncontradicted,  would  justify  the  making  of  an 
order  of  commitment  against  the  debtor." 

Form  o2a  in  the  Appeudix  (so  far  as  material) : 
« (3)  Tbe  defendant  0.  D.  now  lives  at  ,  in  a 

house  (or  shop)  apparently  of  the  yearly  rent  or  value 

of  £ ;  (4)  the  defendant  C.  D.   larnes  on  the 

busiuess  of  a  (state  what)  in  a  (state  what)  at  («tate 
where  and  any  circumstances  showing  that  tbe 
business  is  profitable  or  that  he  has  means  to  pay) ; 
or  the  defdndaut  C.  D.  is  now  employed  as  a 
,  at  (stata  the  n«me  and  placo  of  basiocfS 
of  his  employer^  if  known),  and  earns  per  we<-k ; 

(5)  the  defendant  C.  D.  u  unmarried  [or  is  married 
and  has  (state  how  many)  children,  ot  whom  (state 
how  m«ny)  work  and  earn  wages]." 


is  it  sufficient  to  state  that  the  defendant  wai  liriof 
in  a  house  apparently  of  the  yearly  value  of  £60.   Ths 
defendant  nught  have  been  occupying  only  one  rooa 
iu  the  bouse,  or  he  might  have  been  a  1  <dg<«  aad  not 
a  tenant.    Furtber,  no  mi^ntion  is  made  in  the  affidafit 
as  to  wnether  the  defendanc  is  married  and  nasaoy      | 
children.    The  affidavit  ha^  not,  therefore,  fulfilled  the      I 
conditions   laid  down  by  the  rules  and  tbe  form.      | 
Seeondly,  there  was  no  evidence  of  means  before  the 
oounty  court  judge  to  entitle  him  to  make  au  order  of 
committsl. 

He  referred  to  Chard  v.  Jervie,  30  W.  R.  oOJ,  9 
Q.  B.  D.  178 ;  Ux  parte  Koater,  33  W.  B.  006,  14 
Q.  B.  D.  697. 

IV.  Whatdy,  for  the  plaintiff.— By  ord.  25,  r.  14a, 
the  judge  has  to  be  satisfied  be  tore  giving  l^ave  b» 
issue  the  judgment  summons  that,  upon  the  facts 
stated  therein,  he  would  ba  justified  iu  making  av 
order  of  committal.  It  is  sufficient  if  the  juige  i$ 
satisfied  that  the  dtifendant  has,  or  has  had  s«noe  tbe 
date  of  the  judgment,  the  means  to  pay  a  substmtisl 
part  of  the  judgment  debt.  The  judgment  debt 
being  for  £4  lOi.,  it  is  sufficioot  if  the  judge  wa« 
satisfied  that  the  defendant  could  have  paid  £l  off 
the  debt  The  affidavit  clearly  showed  evidence  apoo 
which  the  judge  may  well  have  been  satisfied  tha;tbe 
defeudant  could  have  paid  £1.  The  form  in  tbe 
appendix  is  given  as  a  guide  to  bs  followed.  Tbe 
affi  lavit  is  ts  be  "  according  to  "  tbe  form.  It  dosi 
nut  mean  that  the  form  is  to  K)e  follov«d  strictly,  lib 
the  form  in  the  schedule  to  tbe  Bills  of  Sftle  A;t, 
1882.  For  instance,  a  plaintiff  ma?  not  know  whether 
the  defendant's  business  is  profitable  or  not,  aor 
whether  he  is  a  marrie  1  man  with  children.  The  fsct 
that  a  man  livfS  iu  a  house  worth  £60  a  year  aad  u 
a  builder  is  evidence  upon  which,  unless  contradictedt 
the  judge  could  commit.  Form  52a  merely  mssos 
that  a  plaintiff,  upon  applying  ex  parte  for  ie*veto 
issue  a  judgment  summons,  must  cell  the  judge  every- 
thiog  htf  knows  about  the  defen  Jaut's  lutsa'.  a  There 
was  therefore  jurisdiction  to  issue  the  summons. 

ir.  a.  Ofay  repUed. 

A.  L.  Smith,  M.R.— The  question  we  have  to 
determioe  is  whether  tbe  county  court  judge  had  anj 
jurisdiction  to  issue  the  judgment  summons.  The 
defendant  is  a  builder,  and  judgment  was  recovered 
against  him  iu  the  Croydon  Oouuty  Court  for  £4  \0i. 
The  defendant  did  not  dwell  or  carry  on  basineo 
Within  the  district  of  that  court.  The  j  udgment  debt 
remaining  unpaid,  the  plaintiff  applied  tor  leave.  und»r 
ord.  2d,  r.  14a,  of  toe  Ooimty  Court  Bules.  1SS9,  to 
issue  a  judgment  summons  aicaiust  the  defendint. 
That  rule  provides  that  tbe  application  for  leave  Bh«li 
be  made  upon  affidavit  accordiug  to  the  form  in  tbe 
appendix,  and  leave  shall  not  bi  granted  unless  tbe 
juigeis  satisfied  that  the  evidence  afforded  by  i>ack 
affidavit,  if  uncontradicted,  would  justify  the  makiag 
of  an  order  of  commitment  against  the  debtor.  Toe 
affidavit  must  be  made  by  the  plaintiff  before  he  csa 
apply  to  bring  the  judgment  debtor,  who  is  outside 
tho  district  ot  the  court,  within  the  jurisdiction.  The 
form  provided  is  given  in  Form  62a.  Xov,  upoa 
reading  that  form  I  can  come  to  no  other  coo- 
clusiun  than  that  its  iutention  is  that  tbe  judiee. 
before  iB»uing  a  judgment  summons,  should  Anov 
what  is  tbe  pa«itiou  of  the  defendant  and  what  ar^hn 
family  responsibilities.  I  do  not  say  that  the  affidavit 
must  follow  tbe  form  prectst^ly,  buc  I  do  say  tnat  u 
must  follow  it  in  all  its  vital  parte.  The  affidavit  la 
the  present  case  merely  states  that  the  de'eadant  ii 
living  in  a  specified  house  of  the  yearly  value  of  £60, 
and  that  be  carries  on  the  business  of  a  builder. 
Bpeakiog  for  myself,  if  tbe  sole  question  here  had 
been,  assuming   that  the  judgment  summons  wy 
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rightly  israed,  whether  this  was  eridenoe  upon  which 
the  judge  oould  have  infexred  that  the  defendant  had 
the  means  to  pay  part  of  the  judgment  debt,  I  ihonld 
he  iodined  to  think  that  ttiia  was  evidenoe  npon 
whidi  the  jadge  could  haye  come  to  that  oondnsion. 
The  inference  I  e^onld  probably  draw  from  this 
eridenoe  ii  that  the  defendant  nad  the  means  to 
pay  the  whole  or  part  of  the  judgment  debt, 
there  being  no  contradiction  on  the  part  of  the 
defendant.  But  that  is  not  the  question  before  us. 
The  question  is  whether  the  affidaivit  contains  the 
material  perticulars  given  in  the  form.  .  The  affidavit 
states  nothing  about  the  defendant's  business  being 
profiteble,  nor  does  it  state  any  facts  from  which  such 
an  ibference  can  be  drawn.  Nor  does  it  state  whether 
the  defflodaut  is  married,  and  if  so,  wh^tht^r  he  has 
any  children.  The  affidavit,  therefore,  was  insufficient 
to  give  the  oounty  court  jud«re  jurisdiotioQ  to  give 
leave  to  istue  the  summons.  For  these  reasons  I  am 
of  opinitn  that  the  judgment  of  the  Divisional  Court 
most  be  reversely  and  the  order  of  Bucknill,  J., 
reitored. 

GoLLiiYS,  L.  J. — I  am  of  the  same  opinion.  Ord.  25, 
r.  14a,  whicb  is  the  rule  we  have  to  consider,  is  a  pro- 
Tiiii/n  for  bringing  a  judgment  drbtor,  who  is  outside 
the  jorisdiction  of  the  county  courts  within  the  joris- 
dictioD,  ai}d  it  protects  a  judgment  debtor  of  that 
clau  by  means  of  additional  safeguards.  The  rules 
have  imposed  certain  conditions  upon  which  alone  that 
debtor  can  be  brought  within  the  jurisdiction.  I  do 
not  think  that  we  can  approach  this  case  without 
taking  into  consideration  that  there  is  an  affidavit  in 
a  particular  form  provided  for  u«e  in  such  a  case.  The 
question  we  have  to  determine  is  not  the  same  as  the 
qnettion  whetber,  assuooing  the  judgment  summons 
to  have  been  properly  issued  and  the  judgment  debtor 
properly  before  tbe  court,  there  is  any  evidence  of  mf  aus 
Roas  to  entitle  the  judge  to  make  an  order  of  cooamittal. 
The  roles  have  introduced  additional  safeguards  for 
the  protection  of  a  judgment  debtor  outside  tbe 
district  of  ihe  oounty  court  against  whom  it  is  pro- 
posed to  issue  a  judgment  sunuuons.  I  do  not  say 
that  everything  in  Sie  form  given  in  the  appendix 
most  he  followed,  but  the  material  facts  as  stated  in 
the  form  must  be  followed.  I  oannot  leave  out  of 
consid<»ration  that  the  form  invites  the  person  making 
the  affidavit  to  makie  certain  statements  if  he  wishes 
to  obtain  a  judgment  summons.  In  the  affidavit  in 
th9  present  case  only  two  facts  are  stated — namely, 
that  the  judgment  debtor  was  living  in  a  house 
apparently  of  tbe  yearly  value  of  £60,  and  that  be 
carried  on  the  business  of  a  builder.  Are  those  two 
facts  SDfficient  evidence,  if  uncontradicted,  to  satisfy 
the  judge,  within  the  meaning  of  the  rule,  that  he 
coold  be  entitled  to  make  an  order  of  commitment. 
In  order  to  see  whether  they  are  sufficient,  we  mutt 
see  what  has  been  omitted  from  the  affidavit.  Para- 
graph 4  of  the  form  invites  a  statement  by  the  plaintiff, 
not  only  that  the  defendant  carries  on  a  business,  but 
also  of  ttuy  ciicumstanoee  showing  that  the  business 
is  a  profitable  one,  or  that  the  defendant  has  means 
to  pay.  This  seems  to  me  to  be  the  place  where  any 
evidence  of  means  to  pay  should  be  inserted,  and 
this  sterns  to  me  to  be  the  place  where  it  should  be 
stated  that  the  defendant  is  the  tenant  of  Hie  bouse  in 
which  he  Jives.  Silence  upon  facts  which  the  plaintiff 
IS  invited  to,  state  oannot  be  left  out  of  consideration. 
Thero  are  only  two  facts  at&ted  here,  and  there  is  a 
lef  osal  by  the  plaintiff  to  state  other  feces  which  he  is 
invited  by  the  form  to  state  for  the  purpose  of 
showing  means  to  pay.  The  plaintiff  therefore,  iu 
my  opinion,  has  not  made  such  an  affidavit  atf  tbe 
roles  contemplate  as  neoesswry  to  found  the  juria- 
dfietion  of  the  comity  court  judge  to  give  leave  to 


issne  the  judgment  summons.  I  do  not  think  that 
this  affidavit  was  sufficient  within  the  meaning  of  the 
rule,  and  therefore  tbe  county  court  judge  had  no 
jmrisdiction  to  give  leave  to  issue  the  judgment 
summons. 

BoMXR,  L.J. — ^I  am  of  the  same  opinion.  We 
must  bear  in  mind  that  the  form  in  the  appendix  is 
only  a  form,  and  must  therefore  be  adapted  to  the 
circumstances  of  each  case.  It  is  not  a  cast-iron 
form  to  be  rigidly  adhered  to  iu  each  and  every  case: 
But  at  the  same  time  it  must  be  adhered  to  in  sub- 
stsnce.  The  form  shows  that  it  is  essential  to  btfaig 
to  the  notice  of  Hie  oounty  court  judge,  u0on  the 
appbcation  for  leave  to  issne  the  judgment  sununons, 
certain  faotv.  For  instance,  it  is  not  sufficient  merely 
to  state  where  the  defendant  lives  and  the  rental 
value  of  the  house.  It  is  clearly  contemplated 
by  t^e  form  that,  in  the  case  o€  the  defendant 
carrying  on  a  butiness,  drcumitanoes  shoutd 
be  stated  showing  that  the  business  is  profit- 
able, or  that  the  defendant  has  means  to  pay. 
In  other  words,  means  to  pay  cannot  be  inferred  frona 
the  mere  fact  that  the  defendant  i<i  living  m  a  house 
of  a  certain  ynarly  value.  Another  oircumatanoe 
which  it  is  clearly  contemplated  that  the  judge  must 
bear  in  mind,  is  whether  the  defendant  is  married, 
and  if  so,  what  family  he  has.  I  do  not  say  that  it 
is  essential  for  the  plaintiff  to  know  the  facts  connected 
with  the  defendants'  family.  I  can  conceive  that  a 
plaintiff  can  get  leave  to  issue  a  judgment  summons 
•gainst  a  defendant  where  he  shows  that,  after  making 
inquiry,  he  could  not  ascertain  whether  the  defendant 
was  married,  and  whether  he  had  any  children.  But 
in  such  a  case  I  Have  no  doubt  that  the  judge  would 
assume  that  the  defendant  had  a  wifo  and  cnildren  to 
support.  The  judge  must  be  able  to  .gather  from 
the  affidavit  that  the  business  is  a  profitable  one, 
or  that  the  defendant  has  other  means  to  pay  a 
substantial  part  of  the  judgment  debt,  bearing  in 
mind  his  prsition  as  regards  his  liability  to  maiutain 
his  wife  and  family,  if  he  has  any.  The  affidavit  in 
the  present  esse  does  not  comply  with  those  require- 
ments. It  is  consistent  with  the  affidavit  that  the 
defendants'  business  is  not  carried  on  at  a  profit,  -and 
that  he  has  no  means  to  pay,  and  tiiat  he  h«s  a  wife 
and  family  to  support.  Upon  this  affidavit  the  con- 
ditions precedent  to  the  county  court  judge  havmg 
jurisdiction  to  give  leave  to  issue  tUe  judgment 
summons  wer^  oot  fultllied,  and  the  judge  cuuld  not 
upon  this  affidavit  be  jadioially  satisfied  that  the 
evidence  afforded  by  it  was  sufficient  to  justify  him 
in  making  a  commitment  order  within  the  meaniog  of 
ord.  25,  r.  14a. 

J p peal  allowed* 

Solicitors  for  the  plaint  ff,  Aird,  Eoodt  cfc  Oo. 

Solicitor  for  tbe  defendant,  IT.  /T.  Sturt. 


J. 


From  Q.  B.  Div. 
(A.  L.  Smith.  M.B.,  and  Collins  [  Dec.  11. 

and  Stirling,  L.J  J.)  j 

Attornsy-Qekebal  V,  Midland  Eailwat  Co.  (a.) 

Inland  revenue — Stamp  duty — Railway  company — /n- 
create  of  nominal  share  capital — Conversion  of  stock — 
Stamp  Act,  1891  (54  &  5b  Vict,  c.  39),  $.  113. 

The  Midland  Railway  Co,,  in  pursuance  of  a  special 
Act,  converted  certain  rent-charge  stock  and  certain 
prtfertnce  stock  into  stock  of  an  increased  nominal  amount 
chargeable  with  interest  at  a  correspondingly  lower  rate, 

(a.)  Reported  by  F.  G.  Buokeb,  Esq.,  Barrister- 
at-Law. 
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and  converted  their  ordinary  stock  into  pre/erred  and 
deferred  ordinary  8tock,  the  nominal  amount  of  both  the 
prtferred  and  the  deferred  stock  being  the  eame  ae  the 
nominal  amoufU  of  t?ie  original  ordinary  etoek. 

Heldt  that  the  increase  in  the  nominal  amount  of  the 
stock  of  the  company  was  an  "  increase  of  the  amount  of 
nominal  share  capital  '*  within  the  meaning  of  section 
113  of  the  Stamp  Act,  1891. 

Judgment  of  Ridley  and  Darling,  JJ.  (snte,  p.  138, 
[1900]  2  0.  B.  363),  affirmed. 

Appeal  from  tlie  jodgmeat  of  a  Divisioiial  Court 
(BicQey  and  Darling,  JJ.).  oa  the  heanng  of  an 
information  filed  by  the  Attomey-Geaeral  for  duty 
and  penalties  uuder  section  113  of  the  Stamp  Aot, 
1891.  brought  by  way  of  BpecicdcMe:  ante,  p.  138, 
[1900]  2  Q  B.  353. 

Tne  Midland  Railway  Co.,  in  pursuance  of  the 
Midland  Railway  Act,  1897,  rearranged  and  oon- 
■olidated  the  se^erdl  classes  and  denominations  of 
their  stocks.  The  result  of  the  rearrangement  and 
consolidation  was,  inter  alia,  tbat  £3,899,121  5s.  4 
per  cent  consolidated  perp<)tu«l  rent-charge  stock 
was  conytarted  into  £6,238,594  2}  per  oent. 
guaranteed  stock;  £6,337,076  12s.  6d.  4  per 
cent,  consolidated  perpetual  guaranteed  prefer- 
ential stock  was  conyerted  into  £10,139,822  12s. 
2^  p«r  cent,  guaranteed  stock ;  £29,018.191  15*.  4  per 
cent,  pe'pecoal  preference  stock  was  conyerted  into 
£46,477  106  16s.  2}  per  cent  perpitual  preference 
stock;  and  £35.434.947  8s«  ordinary  stock  was  con- 
yerted into  £35,434,947  88.  preferred  ordmary  stock 
and  a  like  amount  of  deferc«d  ordinary  stock. 

The  Oommifsioners  of  Inland  Reyenue  claimed  that 
duty  was  payable  under  section  113  of  the  Stamp 
Act,  1891,  ii\  respect  of  the  increase  in  the  nominal 
amount  of  the  aboye-mentioned  stocks. 

The  Midland  Railway  Co.  refused  to  deliyer  a 
statement  in  pursuance  of  section  113  with  reference 
to  such  increase,  and  contended  that  they  were  under 
no  liability  to  deliver  such  a  statement. 

The  Attumey-Gtoeral  brought  this  information 
claiming  duty  under  sub-section  2  and  penalties  under 
sub-section  3  of  neution  113. 

The  Diyisional  Court  gaye  judgment  for  the  Crowo. 

Tne  defendants  appeafed. 

Sir  Robert  Beid,  Q.O,,  atid  Asquilh,  Q.O.  (Loehnis 
with  them),  for  the  defend «nt8. — No  duty  is  payable 
in  tt'is  case  under  section  113  ot  the  Stamp  Aot.  The 
section  taxes  **  any  increase  of  the  amount  of  nominal 
share  capital  of  any  corporation  or  company.*'  Here 
there  has  b^en  no  such  increase.  No  new  capital  has 
been  raised,  no  new  money  has  been  paid  to  the 
company.  There  has  merely  been  a  rearrange- 
ment and  consolidation  of  existing  capital,  a 
oooyersion  of  stock  of  one  denomination  iuto  an 
equiyalent  amount  of  stock  of  anotuer  d«nomiaation. 
Tne  words  "  nominal  share  capital "  mean  the  whole 
amount  of  the  capital  which  the  company  is  authorized 
to  raise  by  its  constitution,  the  object  being  to  tax 
all  authorised  capital,  whether  issued  or  not.  But 
the  statute  does  not  apply  unless  there  has  been  a  real 
increase  in  the  amount  of  authorized  capital.  Here 
the  company  has  not  been  authorized  to  make  any 
real  iuorease  in  the  amount  of  its  capital.  Attorney- 
General  y.  Milford  Docks  Oo.,  69  L.  T.  Rep.  453,  is 
distinguishable  from  this 


Sir  Edward  Carson,  S,G,  {Danckive'ts,  Q.C,  and 
Rowlatt  witti  bim),  for  the  Crown. — Tue  case  comes 
expressly  withiu  the  words  of  the  section,  and  the 
defendants  ought  to  haye  delivered  the  statement 
required  thereby.  It  is  immaterial  that  no  larger 
amount  than  before  is  paid  tu  the  suaoibolders  in  Uio 
way  of  diyidend.    In  tne  case  of  the  ordinary  stock 


which  is  conyerted  into  preferred  and  deCetnd 
ordinary  stock,  the  number  of  the  shareholderj  mut 
be  altnred  by  the  conyersion,  and  the  incidents  of  ths 
shares  haye  been  altered. 

A.  L.  Smith.  M.R.— The  question  is  whether  then 
has  bei'n  any  inoreaie  in  the  amotmt  of  the  noinioil 
share  capital  of  the  MTidland  Railway  Co.  authorind 
by  any  Act  of  Parliament*  Prior  to  what  was  doni 
by  the  railway  company  with  r^g^ud  to  its  stock  in 
pursuance  of  the  Ifidland  Railway  Act,  1897,  iti 
nooiinal  shari  capital  was  £74,000  000.  la  ooon- 
qu«noe  of  what  it  nas  done  in  pursuance  of  that  Aot 
its  nominal  share  capital  is  now  no  less  thsn 
£134,000,000.  Therefore,  in  accordance  with  the  Act, 
the  nominal  share  capital  has  been  increased  by 
£60,000,000.  It  is  argued  that  there  has  only  basa  • 
splitting  up  of  old  securities  into  new  secniitiei,  aod 
that  no  new  capital  has  been  raised,  aud  thecefon 
there  has  beoi  no  actual  increase  in  the  capitd. 
But  section  113  of  the  Stamp  Act,  1891,  imposes  a 
duty  on  an  increase  of  tbe  amount  of  nominsl  shin 
capital,  and,  although  it  m*y  be  the  stock aoldeis  get 
no  benefit  from  the  change,  still  thare  oan  be  no 
doubc  that  there  has  been  an  inoresse  of  the  amomit 
of  the  nominal  share  capital.  We  haye  only  to  con- 
strue  the  words  of  the  neotion,  and  in  my  opinion  tbs 
case  corner  clearly  within  ttiose  words,  and  the  jadgw 
of  the  Queen's  Bene  a  Diyision  were  right  in  thdr 
decision.    The  appeal  must  be  dismissed. 

Collins  and  STi&Lnro,  L. JJ.,  concurred. 

Appeal  dismissed. 

Solicitor  for  the  Crown,  The  Solicitor  of  Inkni 
Revenue. 

Solicitors  for  the  defendants,  Beale  &  Cj, 


From  Chan.  Diy.  \ 

(Lord  Alverstone,  L.C.  J.,  and  Rigby  \  D  jc  5. 

and  Vaughan  Williams,  L.  JJ.)      I 

Balt  v.  Bdwakdbs.  (a.) 

Landlord  and  tenant^Lease—Lease  of  theitre^Cotesofd 
not  to  assign — QranJt  of  right  to  supply  refreehmenU" 
Breach  of  covenant. 

The  lessee  of  a  theatre  covenanted  **  not  to  assig*, 
demise,  or  otherwise  part  with  the  indenture  "  of  leitt, 
"  or  any  estate  or  interest  therein,**  without  the  licenreof 
the  lessor.  Subsequently  the  lessee  granted  to  a  ^iri 
person  the  free  and  exdusive  licence  and  right  to  usetk 
refreshment  rooms  and  bars  in  the  theatre. 

Held,  that  the  lessee  had  not  asiignet  any  estate  or 
interest  in  the  premises  so  as  to  give  rise  to  any  breach  of 
his  covenant. 

Decision  o/Kekewich,  J.  (48  W.  B.  360).  affirmed. 

This  was  an  appeal  from  a  decision  of  Kekewich,  J. 
(reported  48  W.R.  360). 

On  the  8th  of  Februvy,  1894,  the  defendsat, 
Mr.  Gdorge  Bdwardes,  being  lessee  from  L)cd 
Salisbury  of  premises  in  Cranboum  -  street,  noe 
known  as  Daly's  Theatre,  granted  an  und -please 
to  the  late  Mr.  Augustin  Daly,  for  a  term  of  twdotf 
years,  from  the  25ta  of  December,  1893,  at  a  yesri/ 
rent  of  £5,500.  Mr.  Daly  entered  into  a  ooyeniDl 
With  Mr  Bdwartles  not  at  aoy  time  during  the 
term  thereby  grant^^d  to  assign,  demise,  or  other- 
wise part  with  toe  iudeuture,  or  any  estate  or  intsrsit 
therein,  for  all  or  any  part  ot  the  said  term,  to  any 

(a.)  Reported  by  J.  I.  Stzbuno,  Esq.,  Banister- 
at-Law. 


VoLXUX.       [j*.i6,m-]       THE  WEEKLY  REPORTER^ 


346 


OOUBT  OF  AFFXAL. 


DALT  V.  Bdwabdseu 


GOUBT  07  AfFSAL. 


penon  or  penonf  whomfloeTier,  withoat  the  lioeooe  of 
the  lenor  or  hia  Msigos  first  had  and  obtained  in 
writing  nnder  hit  or  their  hand  or  hands  for  that 
pfDipose,  bnt  iiioh  oonient  should  not  be  nnreasonahly 
withheld  in  the  ease  of  a  r«>speccable  and  responsible 
t6Dant»  it  being  the  intention  that  the  lessee  should  be 
St  Hberrr  ^^  <^  times  to  produoe  and  perforin  by  bim- 
mU  and  company  or  his  lioeosees  any  first-olass 
oomfdj,  drama,  or  opera  without  the  uecessity  of 
roplying  to  the  lessor  or  his  assigns  for  his  00DS**nt  in 
that  be£df,  bat  thmt  snoh  lioensees  should  not  be  at 
liberty  to  assign,  underlet,  demise,  or  otherwise  part 
iritih  their  term  without  the  lioence  of  the  lessor  first 
had  uid  obtained*  ^ 

Theie  wai  a  proviso  for  re-entry  if  the  rent  was 
in  azresr  for  twenty-one  days,  or  on  any  breaoh  of 
sny  of  the  ooTonants  by  ttie  underlessee  therein 
oontttned. 

At  the  date  of  the  underlease  Messrs.  Frank  Warr 
ft  Oo.  had  the  exdusiTe  lioenoe  to  supply  refreshments 
in  the  theatre  and  the  exclusive  privilege  of  adver- 
ttoing. 

Mr.  Daly  subsequently  by  several  agreements 
gnmted  the  free  and  exclusive  right  to  use  the  bars 
and  imoking-rooms  in  the  theatre  to  Messrs.  Warr  for 
the  jrarpose  of  supplying  refreshments  and  advertising, 
and  fimiUy  entered  into  an  agreement  with  them, 
dated  the  loth  of  April,  1898. 

In  this  agreement  Mr.  Daly  was  called  "the 
landloid,"  and  Warr  &  Co.  were  called  *'the 
tinanti,"  and  it  was  thereby  witnessed  that,  in  con- 
lidezatiOQ  of  the  sum  of  £1,400  paid  by  the  tenants  to 
the  landlord,  and  of  the  weekly  rent  of  £16  to  be  paid 
l^  the  tenants  to  the  landlord  as  thereinafter  pro- 
vided, the  landlord,  as  beneficial  owner,  did  thereby 
l^nmttothe  tenants  the  free  and  exclusive  licence  and 
qght  to  the  use  of  all  the  refreshment  rooms,  bars, 
moke-room,  wine  cellars,  and  offices,  then  Or  at  any 
time  thereafter  durioff  the  term  of  the  agreement  in 
or  connected  with  DiJy*s  Theatre,  toother  with  the 
free  right  of  access  by  ttie  tenants,  their  servants  and 
tguiti,  to  and  from  the  same  by  and  through  the 
rarioQs  entrances  and  exits  of  the  theatre  and  premises 
Beoeasary  or  convenient  for  the  purpose  of  exercising 
the  rights  therein  granted,  and  also  the  sole  and  ex- 
dniiye  ^vilege  durmg  the  term  of  the  agreement  of 
idTertising  and  letting  spaces  for  advertisements  in, 
^nt,  and  within  ail  such  refrestameht  rooms, 
mohing-rooms,  and  bars  of  tbe  theatre ;  to  hold  the 
nendies  for  the  term  of  13}  years  from  the  25th 
»f  March,  1898,  wanting  ten  days,  subject  neverthe- 
Ms  to  the  covenants  and  conditions  thereinafter  con- 
lioed. 

One  of  these  conditions  was  that  the  landlord 
right  at  any  time  by  notice  in  writing  determine  the 
greement  and  the  term  thereby  created,  in  the  event 
f  the  rent  being  in  arrear  for  twenty-one  days,  and 
1  other  specified  events. 

Another  condition  (No.  6}  was  that  '<  the  ref resh- 
lent  rooms  uid  bars  shallm  allrespeots  be  conducted  in 
proper  and  orderly  manner,  and  in  accordance  with 
le  rules  of  the  theatre  and  customs  of  refreshment 
MDs  in  firat-dass  theatres.'* 

Another  condition  (No.  10)  was  that  *'  the  landlord 
r  his  agent  or  manager,  or  the  occupier  or  the 
Doupiers  for  the  time  beUig  of  the  said  theatre,  his  or 
^  representatives  shall  have  full  power  to  discharge 
hy  servant  or  servants  of  the  said  tenan<s  who  shall 
ave  misconducted  himself  or  hwself  or  theoiselves  to 
le  prejudice  of  thn  good  conduct  of  the  theatre.'* 
Kohcence  for  this  agreement  was  obtained  f  com  Mr. 
Idwardes,  as  required  l^  the  oovetiaot. 

On  the  4th  of  {September,  1898,  Mr.  Bdwardes  took 
psieesion  of  the  theatre  and  ptemises ,  on  the  ground 
m  the  sgreement  of  the  16th  of  April,  1898,  with  i 


Warr  &  Go.  wasa  breaoh  of  the  oovenanthithe  under- 
lease of  the  8th  of  F«>bruary,  1894. 

On  the  6th  of  September,  1898,  Mr.  Dal^  issued 
his  writ  In  this  acti  n  and  claimed  a  df  claration  that 
tbe  re-entry  by  M*-.  Edinardei  »as  noc  amhoriced  by 
the  underlease,  and  an  injunction  restraining  the 
defendant  from  putti  g  up  bills  and  posters  without 
the  name  of."  Augustin  Daly  "  upon  them  as  lessee 
and  manager. 

On  the  Vth  of  June,  1899,  Mr.  Augustin  Daly  died, 
and  Mr.  B.  E.  B.  B«niogton  obtained  a  grant  of 
letters  of  admiuistration  to  his  estate. 

The  action  was  then  revived  by  the  administrator, 

K^-kewich,  J.,  held  that  there  had  not  been  anv 
breaoh  of  the  lessee's  covenant  in  the  underleaae.  ana 
that  the  defendant  had  no  right  to  re-enter,  and  must 
give  up  possession  of  the  premises. 

The  defendant  appealed. 

WarmingUm.  Q,C.,  P.  0.  Xau^renoe,  Q.C,  0»  Cbve, 
and  Htrman  (%>Aen,  for  the  defendant. 

Warrinffton,  Q.C,  J.  E.  BanUou^  Brutouf€,  Newton 
Orane,  and  2>e  Fere,  for  the  plaintiff,  were  not  called 

UX>OD. 

Lord  ALvmsTOinB,  L.O.J.— I  am  of  opinion  that 
tbe  learned  judge  in  the  court  below  has  come  to  a 
perfectly  right  deoiaion  ia  tbis  case.  I  do  not  at  all 
deny  tliat  uie  argumente  which  have  been  urged  by 
Mi.  Warmington  and  by  Bir.  Lawrence  are  weU 
worthy  of  consideration.  But  it  seems  to  me  that 
when  one  looks  at  the  document  there  is  no  doubt 
that  the  true  construction  of  this  agreement  with 
Frank  Warr  &  Co.  ie  to  give  them  exclusive  rights  in 
the  theatre  and  the  use  of  various  parts  of  the  theatre, 
the  etjoyment  of  which  for  many  purpoees  "the 
lessee  *'  (aod  by  the  lessee  I  mean  Daly)  is  also  him- 
self intend*-d  to  enjoy.  I  furtber  h»ve  very  grave 
doubt  indeed  wheth*  r  it  could  possibly  be  contended 
that  this  agreement  is  a  breach  of  the  covenant 
not  to  assign  in  the  original  lease.  The  leaee  was 
granted  in  Uie  yetir  1894 ;  was  of  a  theatre  already 
built,  and  it  is  not  denied  that  the  theatre  contained 
at  thU  time — probably  on  every  fioor— if  not  tbe 
refreshment  bars  it  now  has,  at  any  rate,  some  bars. 
It  is  not  denied  either  that  it  is  the  praotioe  in  all 
theatret  to  have  refreshment  bars,  which  are  open 
daring  the  performance.  Now  it  is  in  that  atete  of 
droumstences  that  this  covenant  was  ii>serc»d :  '*  Nor 
at  any  time  duru  g  the  term  hereby  granted  ta  assign, 
dfl»mise,  or  otherwise  part  with  this  indenture,  or  any 
estete  or  interest  therein,  for  all  or  any  part  of  the 
said  term  to  any  person  or  persons  whomsoever  with- 
out the  licence  of  th#i  lessor  or  his  assigns  first  had 
and  obtained."  I  do  not  think  that  I  n<*ed  read  any 
other  part  of  the  covenant,  because  it  is  cootend«d  the 
agreement  of  1898  has  created,  or  has  granted,  by  way 
of  asstgnm<»nt,  demiae,  or  otherwise,  an  interest  or 
estete  in  the  theatre.  If  it  w«ire  necessary  to  strictly 
construe  that  covenant,  I  should  myself  have  doubted 
whether  it  was  originally  intended  to  apply  to 
any  subordinate  use  of  a  part  of  the  tbeatre 
which  was  used  for  other  purposes  than  a  theatre. 
But  I  do  not  wish  to  be  thousht  to  express  a 
final  opinion  upon  that.  I  tbiniE  that  we  should 
have  to  give  consideration  to  the  fact  that  the  words 
"  part  of  the  theatre  *'  are  not  in  the  covenant,  and 
we  might  have  to  consider  what  was  the  real  effect  of 
tbe  words  '*anye>tate  or  interest  therein,"  having 
regard  to  the  aobjcH}  -matter  that  was  tteiug  demised. 
But  I  do  not  wish  to  bai^  my  jadgment  o-  that, 
because  I  want,  as  far  as  I  can,  to  express  my 
opibion  wi<h  reference  to  what  has  been  done.  I  do 
not  think  that  it  bus  been  seriously  contended  that 
the  landlord,  Bdwardes,  contemplated  that  all  the 
liquors  must  be  supplied  by  the  tenant  Daly,  and  in 
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fact  Mr.  Wannington  and  Mr.  Lawrence  both  put  it 
there  might  be  a  sub- contract  of  some  kind  or  a  uoence 
of  some  kind  if  it  did  not  infringe  the  proyiaions  as  to 
cvf  atins  an  estate  or  interest.  By  the  agr«'ement  of 
1898,  it  mnst  be  said,  in  faTonr  of  Mr.  "Vl^irmingtou's 
and  Mr.  Lawrence's  oootention,  that  Messrs.  Frank 
Warr  &  Go.  did  get  for  thirteen  yean  the  exclusive 
nse  of  the  extstiDg  bars,  or  of  any  bsfs  that  were 
erected.  I  confess  that  for  myself  I  think  the  words 
"  or  at  any  time  hereafter  during  the  term  existing  " 
point  more  to  the  question  of  a  licence  to  sell  than 
the  right  to  any  particular  refreshment  bars ;  but  I 
will  assume  for  the  purpose  of  the  judgment  I  am 
now  delivering  that  Mr.  Lawrence's  contention  may 
be  riitht,  and  that  they  have  the  right  to  have  th«>se 
particular  bars  during  the  whole  term.  I  also  agree 
that  there  are  a  number  of  words  iu  the  agrei-ment, 
such  as  the  word  **  demise,"  the  word  "  rent/'  and 
other  words  which,  if  you  are  to  regard  them  from  a 
strict  oonveyancer's  point  of  view,  without  con- 
•iderJng  what  the  real  subfttance  of  the  agreement  is, 
might  be  hf Id  to  be  tha  granting  of  an  interest  or  an 
estate  in  some  part  of  the  theatre.  Ou  the  other 
hand,  I  think  it  is  clear  that  there  must  be  some 
limit  put  upon  this  kind  of  agreement  and  this  kind 
of  covenant- in  the  lease.  I  ventured  to  suggest  in 
the  course  of  the  argument  that  you  can  imagine  the 
grant  of  an  interest  in  a  small  part  of  a  house — a 
cupboard  or  cellar,  or  tomething  of  that  kind — which, 
to  a  conveyancer,  might  no  doubt  be  an  estate  or 
int»re»t  in  land,  and  yet  there  would  not  be  a  breach 
of  the  covenant  if  it  was  clear  on  the  face  of  the  whole 
document  that  that  was  not  the  intention  of  tbe 
parties.  It  is  clear  that  all  these  sx>aces  are  to  be 
open  during  the  whole  of  the  performance,  and  that 
tne  audience  or  the  visitors  to  the  theatre  have  tbe 
right  to  go  in  and  out  of  the  greater  part  of 
those  spacefl,  the  right,  to  use  the  lavatories, 
and  the  right  to  sit  and  smoke,  and  go  in 
to  get  refreshments.  I  agree  with  Mr.  Lawrence 
that  in  all  probability  if  Daly  himself,  or  if 
one  of  the  audience,  endeavoured  to  go  beldnd  the 
refreshmeot  bar,  and  to  interfere  with  the  carrying  on 
of  the  business  of  the  bar,  he  would  havA  been  put 
out,  not  because  there  was  any  technical  deoaise  of  a 
portion  of  the  premises  to  Frank  Warr  &  Co.,  but 
because  the  whole  agreement  contemplates  that  they 
shall  have  the  exclusive  right  of  managing  the  bttrs, 
and  of  carrying  on  the  business  of  the  supply  of 
liquors;  and  it  would  be  whoUy  inconsistent  with 
that  that  they  should  not  have  the  right  of  keepiog 
improper  people  out,  or  of  keeping  Daly  out,  during 
the  time  that  they  were  carrying  on  their  business  of 
supplying  liquors.  That  would  not  be,  in  my  opinion, 
because  rbey  had  got  an  interest  or  estate  created  in  the 
land,  but  b  c«uee  thny  had  git  a  part  colar  privilege*, 
which  privilege  carried  with  it  particular  rights,  and 
was  subject  to  particular  obligations.  Now,  as  I  have 
s«id,  to  all  these  spaces  Daly,  and  the  servants  of 
Daly,  and  the  visitors  to  the  theatre  had  mora  or  less 
aocess.  I  put  it  to  Mr.  Warmington  whether  Le 
contended  that  Frank  Warr  &  Co.  could  have  closed 
aoy  of  the  bars  at  the  top  if  they  did  not  find  it  pay ; 
and  I  thick  he  very  properly  replied  ''No,"  not 
because  he  did  not  admit  that  it  was  not  a  demise,  or 
interest  or  creation  of  an  estate,  but  because  it  would 
be  incoDsistent  with  the  other  clauses  of  the  agree- 
msnt  I  think  that  that  drives  one  to  the  conclusion 
that  you  must  lock  at  the  agreement  as  a  whole. 
Without  goiug  through  the  dSOferent  clauses  I  think 
that  the  whole  of  the  substantial  clauses  of  the 
agreement  point  to  the  vii»w  which  the  learned 
judge  has  taken  in  the  court  below — namely,  that 
it  was  an  exclusive  privilege  for  the  supply  of 
refreshmeots,  with,  for   that   purpose,  the  limited 


exclusive  use  at  iime^  of  portiona  of  the  ipioei 
that  were  given  for  refreshment*.  But  ooncor- 
rentlv  with  thi^t  exclusive  use  of  portions  of  tin 
premises  duriog'the  time  that  they  wanted  to  snpplf 
the  refreshmt* nts,  there  was  the  right  of  the  audieooe 
to  pass  through  to  other  parts,  and  the  right  on  thi 
part  of  the  landlord  to  go  for  the  purpose  of  repsia 
and  lighting,  and  different  things  of  that  land,  s&d 
also  for  getiaug  at  the  stores  which  Mr.  Warmingtos 
said  were  jointly  tised  by  the  two.  I  do  not  think  tbtt 
this  kind  of  case  is  ever  to  be  decided  by  looking  at  tits 
mere  expressions  in .  particular  dausee,  or  by  ooo- 
sidering  the  covenants  and  shutting  one's  eyes  to  whst 
the  general  effect  of  the  whole  dooiunent  ia.  Irepest. 
therefore,  that  I  come  to  the  conclusion  that  the  itu 
effect  of  this  agreement  is  that  which  has  bssB 
arriv«*d  at  by  the  learned  judge  in  the  court  below- 
namely,  an  exclusive  privilege  granted  to  Frank  Wsn 
&  Oo*  to  supply  refreshments,  and  the  appropristiaa 
for  the  purpose  of  that  privilege  of  certain  spaofs  oo 
the  various  floors  of  the  theatre  with  the  concnmnt 
right  on  the  part  of  Daly  and  his  servants,  ani  tine 
visitors  to  the  theatre,  to  nse  such  parts  of  thosi 
spaces  as  were  not  for  the  time  bemg  required  in  tks 
due  exercise  by  Frank  Warr  &  Co.  of  tlie  privilfltB 
they  had.  Without  saying  at  all  that  the  form  of  (^ 
agreement  does  not  fairly  give  rise  to  the  argnmeot 
i^ch  Mr.  Warmington  and  Mr.  Lawrence  have  veij 
ably  presented  to  us,  I  eome  to  the  oonclnsion  tbst 
the  decision  of  the  learned  judge  in  the  court  belov 
was  perfectly  right.  The  appesl  will  therefon  bi 
dismissed  with  costs. 

BiOBY,  L.J. — ^Not  only  does  the  form  of  this  agr8^ 
ment  naturally  give  rise  to  the  arguments  that  bais 
been  presented  to  us  on  the  part  of  the  apellant,  bat 
I  must  say  that  at  the  first  sight  of  the  agreement  I 
was  very  much  inclined  to  tue  the  view  for  whid 
they  have  contended.  It  is  only  after  conidderatioo. 
and  bareful  consideration,  that  I  have  oome  to  the 
oondusion  that  a  licence  instead  of  a  lease  of  tbe 
hereditaments  was  really  what  was  intended.  Ko 
doubt  there  are  words  that  would  lead  you  to  thi 
other  oondwoxL-^rimd  facie,  words  like  "landlord" 
and  "tenant,"  and  particularly  I  may  refer  to  thst 
which  hae  affected  my  mind — riz.,  what  is  called  tbf 
covenant  for  quiet  enjoyment.  It  looks  very  mncti 
Uke  a  lease  of  Itoid.  But  (  do  not  think  that  any  of 
those  considerations, ^or  all  of  those  consideratioos  put 
together,  should  take  us  away  from  the  real  aubttsaes 
of  the  matter  as  I  deduce  it  from  the  w*  rds  used,  not 
only,  however,  from  those  woids,  but  first  of  all  from 
those  words,  iind  afterwards  from  tbe  rest  of  tiw 
agreemen**.  It  is  the  free  and  exclusive  liceooe  andrght 
to  use.  Tdose  are  not  word  s  primd  facie  of  a  demise  of 
land,  although  they  may,  under  certam  oiroumstanoei, 
have  the  t-S^t  of  a  demise  of  land.  But  what  sn 
Frank  Warr  &  Go.  to  have  the  use  of  ?  Tbe 
refreshment  rooms,  bar  and  smoke-rooms — I  atop  then 
because  that  is  enough  for  my  purpose.  Tbey  sn 
to  have  the  same  right  in  the  bars,  for  instanoe,  tbst 
they  are  to  have  in  the  refreshment  rooms  and  smoke 
rooms.  I  cannot  get  over  the  fact  that  they  new 
imagined  that  they  were  to  have  a  lease  of  tk 
refreshment  rooms  and  the  smoke-rooms,  and  if  not 
of  those,  then  not  of  the  bars.  Let  us  look  at  the  stats 
of  the  admitted  facts,  the  smoke-room  was  to  bs 
used  by  those  persons  who  paid  for  places  in 
the  theatre  or  were  admitted  by  the  ord« 
of  the  lessee  of  the  theatre.  The  refreshment  rooas 
were  to  be  used  in  like  manner  by  the  same  clasi  of 
people,  and  it  did  not  follow  that  they  were  goisf 
there  for  refreshments.  They  might  obvioiuly  not 
intend  that  at  all ;  they  might  go  to  obtain  a  change 
of  atmosphere  and  of  soene,  or,  if  they  did  not  vac^^ 
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ftfc  any  rate  to  get  relief  from  the  tediam  of  their 
plaoes  in  the  theatre.  No  doubt  the.  ban  were 
peculiarly  required  for  the  purpose  of  serriDg  out 
reh-eahment.  But  I  cannot  aee  how  in  any 
other  way  they  differed  from  the  rest  of  •  the 
rooms,  the  refreshment  rooms,  and  the  emoke* 
rooms.  No  doubt  the  persons  who  had- got  a 
lioesoe  to  sell  refreshments  had  a  perfect  right  to 
sty  to  others  "  Ton  must  not  come  behind  our  bars 
beoause  you  will  interfere  with  us,"  not  *'  because 
yon  would  be  trespaisers."  They  would  ssy,  whether 
to  the  leasee  of  the  theatre  or  to  anybody  else,  *'  You 
muit  not  oome  here  beoause  we  haTe  &»  right  by 
contract  to  do  eTerythmg  that  is  required  for  serving 
refreshments,  and  we  cannot  do  that  effectually 
ind  properly  if  yon  come  behind  the  bars." 
That  is  not  treating  intruders  as  trespassers  on 
land.  I  cannot  see  that  that  was  in  their 
minds.  I  asked  a  question  which  probably  was  a 
▼«ry  small  matter,  but  it  seemed  to  me  not  im- 
material, "Who  lights  the  rooms,"  avd  it  app«>ars 
tbat  the  lessee  of  the  theatre  does  so.  That  lighting 
probably  would  not  involve  much  interference.  If 
the  lights  were  turned  on  once,  probably  it  would  not 
be  liltoly  that  they  would  have  to  be  interfered  with 
during  the  whole  of  the  entertainment  that  was  then 
going  on.  Bat  still,  without  a  reservation  in  the 
lease,  as  a  mere  consequence  of  his  ownership,  I 

rehend  that  if  there  had  been  any  difficulty  about 
electric  light  during  the  performance  it  would 
have  been  the  lessee  of  the  theatre  who  would 
have  been  entitled  to  see  that  the  lights  were  put 
right.  At  any  rat«>,  if  any  catastrophe  had  happenvd 
it  woold  be  set  right  by  him,  and  not  by  the  aUf-ged 
leaaees  of  the  refreshment  rooms.  On  the  whole,  I 
think  that  the  proper  conclusion  is  that  Frank  Warr 
&  Oo.  took  no  estate  or  interest  in  land,  but  that  they 
were  entitled  for  all  reasonable  purpoees  to  consider 
themselves  as  having  an  exclusive  hcenoe  to  provide 
refreshments  and  all  that  follows  from  that  privilege, 
and  nothing  elae  at  all.  Therefore  I  join  in  affirming 
the  decision  of  Kekewich,  J. 

Vatjghan  Williams,  L.J. — I  agree.  No  one 
has  contended,  so  far  as  I  can  understand,  that 
the  grant  of  a  licence  and  right  to  the  use  of  all 
the  refreshment  rooms,  bars,  smoke-rooms.  &c., 
during  the  term  of  this  agreement  would  amount 
to  an  assignment  or  demite  of  any  estate  or 
interest  in  the  subject-matter  of  the  principal  inden- 
ture if  in  fact  such  grant  of  a*  licence  and  right 
was  a  grant  upon  the  baiis  that  the  landlord  should 
retain  dominion  and  control  over  the  whole  of  the 
premises.  In  my  judgment,  although  the  lawyers 
have  chosen  to  arr»y  this  grant  of  a  licence  or  this 
grant  of  a  privilege  in  the  dress  of  a  lease  of  land, 
yet  when  one  comes  to  look  closely  at  the  provisions 
of  the  document  it  is  plain  that  it  is  really  a  grant  of 
a  privilege  and  licence  merely  maaqueradiug  as  a 
lease.  Under  those  circumstances  I  think  that  the 
decision  of  Kekewich,  J.,  is  perfectly  right. 

Appeal  dismissed, 

S^Jidtors,  Slark,  Edwards,  &  Co. ;  J.  C.  Button  & 
Co, 


Nov.  15. 


From  Chan.  Div.  \ 

(Rigby,Vaughan  Williams,  [ 

andBomer,L.JJ.)        3 

BOWDBX  V.  YOXALL.  (a.) 

Fradiee — Motion  to  commit — Refusal  to  commit— Inter" 

(a.)  Beported  by  J.  I.  Stirling,  Esq.,  Barrister- 
at-Law. 


locutory  appeal — Leave  of  court — Liberty  of  subject^ 
Supreme  Court  of  Judicature  (Procedure)  Act,  1894 
(57  &  58  Vict.  c.  16),  s,  1  (1)  (b)  (i). 

An  interlocutory  order  dismissing  a  motion  to  commit 
is  not  a  case  where  the  liberty  of  the  subject  is  concerned 
within  •  th6  exc^tim  in'{i)  of  iectim  1  "(1)  (b)  Of  the 
Supreme  Court  of  Judicature  {l^ocedure)  Act,  1894. 
No  appeal  from  »ujch  an  order  can  be  brought.  conse~ 
quently,  without  the  leave  of  the  judge  or  of  the  Court  of 
Appeal, 

This  was  an  appeal  by  the  plaintiffs  from  an  inter- 
locutory order  of  Buckley,  J.,  dismissing  a  motion 
brought  by  the  plaintiff  to  commit  the  defendants  for 
an  alleged  breach  of  an  undertaking  given  by  them 
to  the  court. 

Buckley,  J.,  refused  leave  to  appeal,  and  no  leave 
had  been  obtained  from  the  Court  of  Appeal. 

Tue  Supreme  Court  of  Judicature  (Procedure)  Act, 
1894,  provides,  section  1  (1):  *' No  appeal  shall  lie 
.  .  •  .  (6)  without  the  leave  of  the  judge  or  of 
tbe  Court  of  Appeal  from  any  interlocutory  order  or 
interlocutory  judgment  made  or  given  by  a  judge, 
except  in  the  fc^owing  casi-s — ^namely  .  .  .  (») 
where  the  liberty  of  the  subject  or  the  custody  of 
infants  is  concerned." 

Hart  {Bowden,  Q.0„  and  Lynn  with  him)  took  the 
prelitDinary  objection  that,  no  order  to  commit  having 
been,  made,  tbe  case  was  not  within  the  exception 
*'- where  tlie  libi-rty  of  the  subject  is  concerned." 
The  appeal,  therefore,  could  not  be  brought  without 
the  leave  of  the  court,  which  had  not  been  obtained. 

Levelt,  Q,C.9  Alexander,  Q.C»,  and  Condy,  for  the 
appi-llant.  cited  Lamashire  v.  Hunt,  W.  N.  [1895]  52, 
and  in  ai  y  case  asked  the  court  to  give  leave  to  appeal 
if  necessary. 

BiGBY,  L.J. — ^I  think  that  the  preliminary  objec- 
tion is  a  sound  one, .  and  that  an  order  refusing  to 
commit  is  not  an  order  where  the  libt-rty  of  the 
subject  is  ooncernod.  .  I  see  no  reason  to  give  leave 
to  appeal  now.  The  appeal,  therefore,  must  be  dis- 
missed with  costs. 

YAuaHAN  Williams  and  Bomxb,  L.JJ.,  concurred. 

Solicitors,  Wingfield  <fe  Blew  ;  Baker  &  Naime. 


miqli  iffoutt  of  Bwiitt. 


Chan.  Div. 
Buckley,  J. 


Dec.  13. 


Elliot  v.  Nobth.  (o.) 


Married  woman-^Wiil — Reversionary  interest  in  per^ 
sonalty — Assent  of  husband  after  decUh — General 
grant  of  administration  with  will  annexed — Old 
Probate  practice — Construction  of  will  and  of  assent — 
Costs, 

When  a  married  woman  dies  entitled  to  a  reversionary 
interest  in  personal  estate,  it  vests  beneficially  in  her  surviv' 
ing  husband  immediately  upon  her  death,  and  whether  he 
takes  admin  ifitration  to  her  estate  or  not ;  and  if  someone 
else  becomes  administrator,  this  latter  holds  the  interest 
upon  trust  for  the  husband.  And  this  is  so,  even  if  the 
wife  has  made  a  will  not  dealivg  with  the  reversionary 
interest,  and  the  hushand  has  asser.ted  to  a  grant 
of  administration  with  the  will  annexed  being  ma^e  in 
general  terms  to  the  executors  named  in  the  wifes  will, 

(a.)  Reported  by  Nevillb  Tbbbutt,  Esq.,  Bar- 

rister-at-Law.  ^— 
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High  Coubt. 


Elliot  v.  Nobth. 


High  Goubt. 


It  is  not  necessary  for  the  vaiidiiy  of  the  assent  that  it 
should  have  heefti  given  hefore  the  death  of  the  wife. 

The  defendants^  being  the  residuary  legatees  as  well  as 
the  execiitorSf  ordered  to  pay  costs. 

This  was  an  action  by  the  representatives  of  a 
hoaband  against  the  executors  of  his  wife,  who  had 
died  in  his  lifetime,  claiming  under  the  old  law  a 
rtyaifllonary  chose  in  action  to  which  the  wife  was  at 
her  death  entitled. 

The  defence  was  that  the  wife  had  disposed  of  it 
bj  her  will»  to  which  the  husband  had  assented. 

The  late  Mr.  J.  L.  Elliot  married  the  Oountess  of 
Guilford,  who  was  then  a  widow,  on  the  lOfch  of 
February,  1863. 

Previously,  on  the  6bh  of  Febraary,  1863,  a 
marriage  settlement  was  executed,  by  which  the 
countess,  who  was  entitled  to  certain  property,  settled 
it  upon  trusts  under  which  she  had  a  power  of 
appointment  by  deed  or  wiU. 

The  Honourable  Charles  North  was  a  son  of  the 
countess  by  the  former  maniage ;  he  died  on  the  10th 
of  November,  1871,  intestate. 

He  was,  at  his  death,  entitled  under  his  marriage 
settlement  to  a  share  of  the  settled  estate  expectant 
upon  the  determination  of  the  life  interest  of  his 
widow  therein ;  and  his  mother,  the  oountess,  became 
entitled  at  bis  death  to  this  reversionary  interest  as 
one  of  his  next-of-kin. 

On  the  8  th  of  April,  1872,  the  countess  made  her  will. 
She  appointed  her  son  F.  H.  North  and  her  eon-in- 
law  H.  J.  Bushby,  the  defendants,  the  executors  of  it; 
and  after  reciting  the  marriage  settlement,  and  that 
a  sum  of  £77,552  16s.  4d.  was  subject  to  the  trusts 
thereof,  she  appointed  the  same  to  the  defendants 
upon  certain  trust*,  which  io eluded  payment  of 
funeral  and  testamentary  expenses  and  legacies. 
And  she  "  directed  aod  appointed  "  the  bsla^ce  of 
the  sum  ''  and  any  balance  I  may  have  at  my  bankers, 
and  all  readf  money,  and  all  and  singular  other  the 
personal  estate  which  at  the  time  of  my  decease  I 
shall  have  power  to  appoint  or  dispose  of  by  this  my 
will,  and  which  I  have  not  hereby  disposed  of  **  (but 
not  indndiog  certain  things  wbidi  were  ioduded  in 
the  settlement)  to  the  said  defendants  equally. 

On  the  16th  of  April,  1874,  the*  countess  died, 
leaving  Mr.  EUiot,  her  husband,  surviving  her.  She 
had  a  balance  at  her  bankers,  whict»,  it  wai  admitted, 
formed  pait  of  her  separate  estate  of  which  she  ooold 
dispose. 

On  the  19th  of  May,  1874,  Mr.  Elliot  signed  the 
following  consent  to  the  grant  of  letters  administra- 
tion to  the  executors : 

*<  In  the  goods  of  the  Bight  Honourable  Harriett, 
Oounteis  of  Goilford,  wife  of  me  the  undersigned 
J.  L.  EUiot,  deceased. 

'*  Whereas  the  Eight  Honourable  Harriett,  Gounteis 

of  Goilford,  wife  of  me  J.  L.  Elliot,  of ,  died  on 

the  16th  of  April,  1874,  at ,  having  during  her 

coverture  with  me  by  virtue  of  certain  powers  and 
authorities  given  to  and  vested  in  her  by  an  indenture 
of  settlement,  bearing  date  the  6th  of  February,  1863, 
and  of  other  powers  and  authorities  her  enabling, 

made  and  executed  her  last  will ,  and  thereof 

appointed  F.  H.  North,  and  — — —  H.    J. 

Bushby  executors,  and  whereas,  I,  the  said  J.  L. 
Elliot,  as  the  lawful  husband  of  the  said  deceased, 
am  tJie  sole  person  entitled  to  her  peracmal 
estate  and  effects  over  which  she  had  no  disposing 

power.    Now  I,  the  said  J.  L.  EUiot,  of ,  do 

hereby  declare  IJiat  I  expreisly  consent  that  letters  of 
administration  with  the  will  annexed  of  all  and 
singular  the  personal  estate  and  effects  of  the  said 

deceased  be  committed  and  granted  to  the 

e.xeontors  named  in  the  said  wui." 


Accordingly  letters  o!  administration  were  granted 
to  the  defendants  in  June,  1874. 

These  letters,  after  stating  the  facts  recited  in  the 
consent,  continued :  **  And  also  be  it  known  that  on 
the  2nd  of  June,  1874,  letters  of  administration  (with 
the  will  annexed)  of  all  and  singular  the  personal 
estate  and  effects  of  the  said  deceased  were  g^ranted 
and  con  mitted  by  her  Majesty's  Court  of  Probate  to 
,  the  executors  named  in  the  said  will  as  afore- 
said, they  having  been  first  sworn  well  and  faithfuUy 
to  administer  the  same  by  paying  the  jast  debts  of 
the  said  deceased,  and  the  legacies  contained  in  her 
will,  and  distributing  the  residue  of  her  estate 
according  to  law." 

Mr.  Elliot  died  on  the  17th  of  September,  1898, 
and  the  plaintiff  j  were  the  executors  of  his  will.  The 
widow  of  the  Hon.  Charles  North,  who  was  the 
tenant  for  life  of  the  reversionary  interest  in  qoei- 
tion.  was  still  alive  at  the  date  of  the  action.  The 
result,  of  conrse.  was  that  Mr.  Elliot,  the  hoaband, 
never  reduced  the  interest  into  possession. 

The  plaintlffiB  now  brought  this  action  for  a  dedaza- 
tioQ  that  the  defendants  held  the  share  of  the  counter 
in  the  personal  estate  of  the  Hon.  Charles  North, 
subject  to  the  life  interest  therein  of  his  widow,  in 
trust  for  the  plaintiffs  as  the  executors  of  J.  L.  EUiot. 

Hamilton^  Q.C,  and  J,  W,  Brodie  Innes,  for  the  plain- 
tiffs.— ^The  reversionary  interest  was  the  huiband's  at 
the  death  of  the  wife  and  she  could  not  dispose  of  it 
except  so  far  ai  he  gave  effect  to  her  disposition.  A 
general  grant  of  administration  does  not  affect  the 
beneftoiarioterest  of  the  husband  :  Smart  v.  Traniert 
38  W.  B.  530,  43  Ch.  D.  587  ;  Coote,  Com.  Form.  Prac. 
(3rd  ed.),  p.  41 ;  Williams  Exs.  (9ch  ed.),  p.  323.  The 
assent  of  the  husband  mnst  be  given  dunng  the  life- 
time  of  the  wife  and  continued  after  her  death, 
othervriie  it  is  inoperative.  This  was  so  in  all 
the  cases :  Squib  v.  Wyn^  1  P^ere  Wms.  378  :  Ex  parie 
Fane,  16  Sim.  406;  Brook  v.  Turner,  2  Mod.  170; 
Maas  V.  Sheffield,  1  Bob.  Ecol.  364.  That  ttiis  waa  so 
in  Ex  parte  Fane  appears  from  the  petition.  [The 
petition  itself  was  prodaced  in  court.]  Moreover,  the 
will  was  not  intended  to  deal  with  property  which 
the  countess  could  not  dispose  of.  such  as  this :  In  re 
Atkinson,  46  W.  B.  439,  47  W.  B.  469,  [1898]  1  Ch. 
637,  [1899]  2  Ch.  1.  •  And  the  consent  of  ihe  hoaband 
was  in  the  common  form  of  that  date,  and  was  not 
intended  to  affect  the  beneficial  interest  of  the 
hnsband. 

Hughes,  Q.(7.,  and  Qregson,  for  the  defendants  — 
The  wife  hai  a  disposi^ig  power,  as  she  had  sudi 
with  the  as«ent  of  her  husband.  An  assent  aft  r 
death  is  sufficient,  and  when  once  given  cannot  be 
revoked :  Chappell  v.  Charlton,  66  L.  J.  Prob.  73,  35 
W.  B.  Dig.  230;  Noble  v.  Willock,  21  W.  B.  711,  at  p. 
713,  L.  B.  8  Ch.  App.  778,  at  p.  789.  The  hnsband's 
coo  sent  to  probate  under  the  old  law,  which  applies 
here,  bound  him.  The  words  of  the  will  are  wide 
enough  to  include  the  interest  in  question.  It  is  a 
question  of  intention :  Chappell  v.  Charlton ;  Hawkins 
on  Wills,  p.  28 ;  In  re  Pradd,  L.  B.  1  P.  &  D.  4d4, 
16  W.  B.  Prob.  Dig.  7. 

In  re  Price,  35  ^  B.  596,  12  P.  &  D.  137,  waa/ilsd 
dted.  "• 

BuoKLBT,  J.— Apart  from  the  will  and  the  con- 
struction of  the  will,  one  or  two  things  at  the  ontast 
are^  I  apprehend,  plain.  When  the  Coontess  of 
Gnilford  died  on  the  16th  of  AprU,  1874,  entiUed  to 
this  reversionary  interest,  the  right  to  it  vested  in  her 
surviving  husband,  and  he  was  entitled  to  take  it,  and 
was  master  of  it,  and  could  give  a  discharg*!  for  it.  if 
he  took  out  letters  of  administration  to  his  wifsTs 
estate.  This  also,  I  think,  is  plain— that,  if  he  did 
not  take  out  administration  to  his  wife's  estate,  bat 
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somebody  else  did,  that  the  person  who  ao  took  oat 
administration  would  be  a  trustee  for  him.    After  the 
Stetate  of  DistribationB   (22   &  23  Chas.  2,  o.   10) 
had  been  passed   a   doubt  seems    to    have  arisen 
as  to  what  was  the  effect  of  that  statute  upon  the 
rights  of  Bunriying  husbands  in  respect  of  their  wives' 
penooal  estate,  and  accordingly  there  was  appended 
to  the  Statute  of  Frauds — ^a  place  wh^re  one  would 
soaroely  expect  to  iiod  it— a  section  which  provided 
that  for  the  purpose  of  explainioic  the  Statute  of 
Diatributions  it    was    declared    "That   neither  the 
Slid  Act,  nor  anythiog  therein  contained,  shall  be 
oonstraed  to  extend  to  tbe  estates  ot  feme  cov  rtt  that 
shall  die   intestate,  bat  that  their   hu%bands  may 
demand  and  have  administration   of  their   rights, 
credits,  and  other  personal  estates,  and  recover  and 
eojoy  the  same  as  they  might  have  done  before  the 
masmg  of  the  said  Act."     There    are    authorities, 
beginniog  with  Squib  y.  Wyn,  extending  to  Humphry 
V.  BuUen,  1  Atk,  458,  and  Elliot  v.  Collier,  3  Atk. 
526,  from  which  it  is  quite  plain  that  the  reversionary 
interest  of  the  wife  vests  in  the  surviving  husband 
immediately  upon  the  death  of  the  wife,  even  before 
he  has  taken  administration  to  her ;  that  the  next-of- 
kin  hare  no  right  undar  the  Statute  of  Distributions 
at  all,  that  the  husband  is  the  person  entitled,  and 
whether  he  takes   administration  or  somebody  else 
takes  administration,  that  the  beneficial  interest  in 
the  wife's  personal  estate  is  vested  in  the  husband. 
Those  cases  were  reviewed,  and  the  last  authority 
upon  them    is   to  be    found  in  Smart  v.   Tranter. 
Now,    that     proposition     I     do     not     understand 
to  be   disputed,    but    what    the     defendants    say 
IS  this:   A   Wife   under   the    old   law    of   course 
could  make  a  will  of  personal  estate  with  the  assent 
of  her  husband.     2fr.    Hamilton   has    sought  to 
argoe  that  the  aiseikt  of  the  husband  mutt  be  given 
in  the  lifetime  of  the  wife.     I  do  not  think  that  aoy 
■nob  proposition  can  be  maintained.  .  I  think  that  the 
djcttine  rests  upon  this,  that  the  wife  imder  the  old 
law  being  a  person  incapable  of  disposing  of  her  per- 
sonal property  was  nevertheless  treated  ai  baing  a 
person  who  could  dispose  of  it  if  her  husband,  who 
WM  absolutely  entitled  if  she  did  not  dispose  of  it, 
was  content  to  stand  aside.    H-«  could  stand  aside  by 
a  consent  givea  in  her  lifetime  if  he  wai  so  minded, 
and  if  he  had  consented  he  could  revoke  his  oonseot, 
and  if  so  ic  would  not  have  any  effect.    And  if  she 
was  d*ad  he  could  equally,  by  taking  certain  steps, 
treat  her  will    as  effectual    to   pass    tbe    property 
adversely  to  him,  although  he  could  have  taken  up 
a  different  attitude.    Th*t  is  plam,  not  so  much  from 
the  report  of  Ex  parte  Fdne  as  from  the  way  that 
decisioD  has  ever  since  been  treated ;  as,  for  instance, 
i^InrtAikimon,  when  Lord  Lindley,  then  M.R.,  said: 
"  As  I  understand  the  authorities,  tbe  husband  is  at 
liberty  during  the  life  of  his  wife  to  licence  her  to 
make  a  will  and  to  revoke  that  licence,  bat  if  after 
her  death  he  has  redly  HSiented  to  her  will,  he  catmot 
revoke  it    Now  before   Stirling  J.,  the   case  was 
argued  upon  the  qaestion  whether  the  husband  had 
astented,  and  the  plaiutiffi  relied  mainly  upon  the 
^ound  that  he  had  proved  the  will  in  general  form 
m  May,  1892,  and  no  doubt  under  the  old  law  that 
would  have  been  an  assent  to  the  will."  Lord  Lindley 
nneant  not  an  assent  to  tbe  will  which  could  have  no 
meet,  but  an  effectual  assent  to  the  will  so  af  to  give 
ralidity  to  the  disposition  made  by  the  wife,  which 
i)therwise   would    have    been   invalid.      I  consider, 
therefore,  that  here  is  an  assent  given  by  Mr.  Elliot, 
ifter  the  death  of  the  countess,  to  her  will,  and  if 
tt  were  a  will  disposing  of  this  reversionary  interest, 
voald  have    been    such   as  t)    constitute  that   an 
^eotual  disposition.    Bat  now  what  took  place  was 
this.    The  will  in  questicm  was  proved  on  the  2nd 


June,   1874,  and  at  that  time  the  practioe  of  the 
Probate  Court  was   different   from    that    followed 
now,  and  which  has  been  followed  ever  nnoe  1887« 
Under  the  procedure  as  it  was  in  1874  the  Ckmrt  of 
Probate  would  give  probate  of  a  married  woman's  will 
limited  to  property  over  which  she  had  a  potrer  of 
disposal  and  then  would  m^e  a  grant  of  administra- 
tion cocterorum  to  tbe  husband .    That  oourt  does  not  do 
so  now,  it  makes  only  one  grant ;  but  in  1874  the  prac- 
tice was  to  grant  administration  of  the  property  over 
which  there  was  a  power  of  disposal,  to  the  execu- 
tors under  the  will  exercising  the  power,  and  to  grant 
administration  casterorum  to  the  husband.    That  was 
not  the  course  that  Mr.  Elliot  took.    What  happened 
was  this :   On  the  19th  of  May,  1874,  he  signed  this 
consent.    fEQs  lordship  read  the  coo  sent  and  also  the 
grant.]    ^ow  what  was  that  consent  P    It  seems  to 
me  that  it  was  a  consent  by  the  husband  to  a  general 
grant  of  administration  to  the  defendants  of  all  and 
singular  the  personal  estate  and  effects  of  the  deceased 
— ^namely,  both  those  over  which  she  had  a  testa- 
mentary power  and  those  to  which  he  was  entiUed  as 
the  sole  person  entitled  to  her  estate  and  effects  over 
which  sie  had  no  disposing  power,  and  coooemiog 
which  she  died  intestate.    In  other  words,  so  far  as 
regards  the  property  that  was  not  included  in  the 
power,  it  was  an  aisent  by   the  person  who  was 
entitled  according  to  the  practice  of  the  Probate 
Court  to  take  administration— namely,  tbe  husband — 
to  a  grant  of  administration  to  somebody  else.    If 
that  is  so.  it  is  within  Squib  v.  Wyn  and  those  oases, 
and  the  person  who  does  get  administration  is  a  trustee 
for  the  husband,  who  is  the  person  beneficially  entitied. 
Then  it  is  said  that  it  is  not  s^^,  because  the  will  has  a 
larger  effect  than  that  which  I  have  attributed  to  it, 
and  that  it  contained  a  disposition  purporting  to  be 
of  property  not  included  in  the  settiemeoit  and  of 
which  the  lady  could  only  dispose  with  the  consent  of 
her  husband.    In  my  opinion  that  is  not  the  troe  con- 
struction of  this  will .   It  is  '*  all  and  singular  other  the 
personal  estate  which  at  the  time  of  my  decease  I 
shall  have  power  to  appoint  or  dispose  of  and  which 
I  have  not  hereby  disposed  of,"  that  is  to  say, "  I  have 
made    certain  dispositions   under  my  testamentary 
power,  and  if  I  have  not  exhausted  the  whole  of  tiiat, 
then  I  dispose  of  anything  else  which  I  can  dispose  of 
by  this  my  will."    Now,  as  regards  this  reversionary 
interest,    was   it   property   winch  at   the   time  of 
her  decease   she   could  dispose   of    by    that    her 
will?    I    answer    No.     The   husband   had   given 
no    coDseot    in     his     lifetime    to     her     disposing 
of  if,  and  she  could  not  sit  down  and  make  hi^r  will 
disposing  of   property  which  was  not   within   her 
powers  of  disposition  at  the  time  of  her  dewase. 
Whether  her  will  could  operate  or  not  must  depend 
upon  whether  ex  post/ado  the  husband  chose  to  <K>  an 
additional  thing — ^namely,  to  divest  himself  of  his 
righrs  to  have  toat  property  and  to  say,  '*  Notwith- 
staoding  that  it  is  mine,  I  agree  to  ite  being  treated 
as  if  it  were  yours,  and  as  if  you  could  dispose  of  it  by 
your  will."    I  do  not  think  that  as  a  matter  of  con- 
struction this  interest  falls  within  this  will.    I  notice 
that  Lord  Lindley  in  In  re  Atkinson,  after  the  passage 
which  I  have  read,  where  he  says  that  imder  the  old 
law  a  probate  bv  the  husband  of  the  will  would  be  an 
assent  to  the  will,  goes  on  to  say  this :  **  His  assent 
cannot  give  an  effect  to  a  bequest  which  it  would  not 
have  upon  the  true  conatroction  of  her  will."    Now,  it 
appears  to  me  that  what  I  am  asked  to  do  here  by  the 
defendants  is,  as  a  matter  of  construction,  to  say  that 
the  fact  that  the  husband  subsequently  assented  to 
somebody  having  administration  of  the  whole  estete— 
which,  for  the  purpose  of  my  judgment,  I  treat  as 
being  the  same  thing  as  if  he  proved  tbe  wOl  himself— 
that  that  was,  for  the  purpose  of  construction,  a  thing 
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(Will.  «d  kSLW.  JJ.)  1    ^°^-  ^'•'^'  ^~-  20- 

The  Queen  v.  Cocke&ton.  (a.) 

.  Education,  Elementary  —  Powers  of  school  board  — 
Science  and  art  classes  —  Provision  out  of  rates  — 
Day  schools — Evening  continuation  schools — Adults 
—Elementary  Education  Ad,  1870  (33  <fc  34  Fict,  c. 
75),  ss,  3,  5,  7  (4),  54,  97 — Elementary  Education 
Act,  1873  (36  &  37  Vict.  c.  86), «.  l^—Education  Code 
(1890)  Act,  1890  (53  <fc  54  VicU  c.  22).  «.  1. 

It  is  not  within  the  power  of  a  school  board  to  provide, 
out  of  the  rates  levied  under  the  Public  Elementary 
Education  Acts,  science  and  art  schools  or  classes,  either 
in  day  schools  or  in  evening  continuation  schools.  But, 
in  both,  such  educational  work  may  be  carried  on  by  the 
school  board,  provided  the  whole  of  the  funds  required 
for  it  are  furnished  from  sources  other  than  contributions 
from  the  rates. 

Semble,  it  is  not  within  the  power  of  a  school  board 
to  educate  culults  in  public  elementary  schools  at  the 
expense  of  the  rates. 

Bale  nisi  for  a  certiorari  to  bring  up  and  quash 
oertiftcftteBy  made  by  the  auditor  appointed  to  audit 
the  aooounta  of  the  Sohool  Board  for  London,  of 
disallowanoes  and  surcharges  of  three  separate  sums 
which  had  been  expended  upon  the  mamteoanoe  of 
oliissea  registered  under  the  Hcienca  and  Art  Depart- 
ment. 

The  role  nisi  was  granted  at  the  instance  of  three 
members  of  the  school  board  under  the  followiog 
oircumstanoes :  The  total  expenditure  of  the  board 
for  tbe  half-year  ending  the  29tti  of  September,  1898, 
amounted  to  £1,582.504  ISs.  3d.,  out  of  which  a 
considerable  sum  represented  expenditure  incurred  by 
the  board  in  connection  with  day  and  e7ening  science 
and  art  schools  and  classes  and  schools  of  science 
maintained  and  registered  under  the  Science  and  Art 
Department. 

The  auditor  disallowed  seven  separate  sums,  selected 
ai  representing  test  items,  entered  and  charged  in  the 
accounts  of  the  board  for  the  half-year  as  being  pay- 
meuts  illegally  made  out  of  the  funds  of  the  board, 
and  surahargtd  those  sums  upon  members  of  the 
board. 

One  of  the  sums  ao  disallowed  was  surcharged 
upon  each  of  the  members  of  the  board  who  had 
obtained  the  rule.  Bach  of  these  sums  had  been  paid 
out  of  the  school  fund  of  the  board,  referred  to  in 
section  53  of  the  Blementary  Bducation  Act,  1870. 
The  sums  were  expeoded  in  msintaining  and  keeping 
efficient  science  aud  art  schools  and  classes  which  were 
held  in  builoiogs  provided  and  maintained  by  the 
bosrd. 

The  first  was  a  sam  of  £32  6j,  101.  paid  to  Mr. 
A  W.  F.  Langman  for  salary  as  drawing  instructor. 
Mr.  Langman  was  appointed  instructor  in  drawing 
by  a  resolution  of  the  board  dated  the  28th  of  March 
1889,  and  it  was  provided  that  he  should  give  the 
whole  of  his  time  to  the  work  at  a  salary  of  £300  per 
annum,  rising  by  annual  increases  to  a  maximum  of 
£350  per  annum.  The  principal  part  of  Mr.  Lang- 
man's  time  was  given  to  the  sapervision  of  drawing 
in  accordance  with  the  code  of  regulations  for  day 
schools  under  the  Education  Department.  Among 
the  classes  and  schools  so  supervised  by  him  were  art 
schools  and  classes  under  the  Science  and  Art  De- 
partment of  the  Oommittee  of  Ooundl  on  Edocation. 
The  sec  ^nd  of  the  three  sums  was  a  sum  of  £4  paid 
to  Mr.  H.  H.  Criuk  for  special  instruction  in  chemistry 
at  the  science  olais  No.  7,229,  held  at  the  Medbum- 
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street  Evening  Continuation  School.  Mr.  Crick  was 
appointed  by  a  resolution  of  the  board  dated  the  21st 
of  October,  1897.  Under  that  resolution  Mr.  Crick 
taught  theoretical  and  practical  chemistry  in  evening 
schools  under  the  Science  and  Art  Department.  A 
large  part  of  Mr.  Crick's  duty  was  to  supervise  the 
science  classes  held  in  dav  schools  and  evening  con- 
tinuation schools.  The  third  wa^  a  sum  of  £58  paid 
to  the  Polytechnic  for  science  and  art  papers  and  as 
the  remuneration  for  the  services  of  Mr.  Mitchell,  the 
local  secretary  of  the  Polytechnic,  in  conducting 
science  and  art  examinations,  held  iu  accordance 
with  clause  20  of  the  directory  of  the  Department  of 
Soignee  and  Art  at  several  schools. 

In  a  special  case  stated  pursuant  to  an  order  of  the 
court  ttie  following  facts  were  stated :  At  Lady  Day. 
1898,  there  were  in  London  provided  and  maintained 
by  the  board  485  dav  schools  containing  altogether 
547,106  scholars  and  280  evening  continuation  schools 
attf-nded  by  about  29,153  scholars.  The  number  of 
individual  students  under  instruction  in  sci<*niee  and 
art  schools  and  classes  iu  the  day  schools  of  the  board 
in  the  session  1897-8  was  about  2  644  in  science  and 
about  2,165  in  art.  The  number  of  individual 
students  under  instruction  in  science  and  art  sohoo's 
and  classes  held  ia  the  evening  continuation  schools 
of  the  board  in  the  sassion  1897-8  was  in  scieace 
about  1,768  and  iu  art  about  2,069.  Grants  were 
obtained  by  the  botrd  in  respect  of  the  students  in 
the  said  schools  other  than  the  students  under  instruc- 
tion in  science  and  art  schools  and  clasaes,  from  the 
Education  Department  at  WhitehaU.  Grants  were 
made  by  the  Science  and  Art  Department  at  South 
Kensington  to  the  board  as  managers  imder  that 
department  in  reipect  of  the  students  in  the  said 
schools  under  instruction  in  science  and  art  schools 
and  classes. 

The  great  majority  of  scholars  in  science  and  art 
schools  and  classes  in  day  schools  maintained  by  the 
board  were  over  thirteen  and  below  fifteen  years  of 
age.  All  of  these  scholars  before  entering  science  and 
art  schools  and  classes  had  passed  through  the 
standards  in  the  day  schools,  except  a  few  who  were 
allowed  by  virtue  of  clause  57  of  the  directory  to 
enter  a  sohool  of  science  on  having  received  instruction 
up  to  and  including  the  work  of  Standard  YL  In 
evening  continuation  schools,  under  article  8  of  the 
Evening  Sohool  Code,  no  soholsr  under  fourteen  years 
of  age  was  admitted  uoless  he  wss  exempt  from  the 
legal  obligation  to  attend  sohooL  There  was  no 
superior  limit  of  age  in  evening  continuation  schools 
and  a  great  nutnbor  of  the  sch^ars  were  adults. 

The  students  in  scienoe  and  art  schools  and  olasses 
were  inspected  by  inspectors  under  the  Science  and 
Art  Department  in  accordance  with  clause  38  of  the 
directory  and  registered  imder  the  Sdenoe  and  Art 
Department  in  acoordanoe  with  clauses  15-18  of  the 
directory.  The  scholars  under  the  board  other  than 
soch  above-mentioned  students  were  inspected  by 
inspectors  under  the  Education  Department  and 
registered  under  the  Education  Department  in  accord- 
ance with  articles  8,  12,  and  85  {d)  of  the  code.  With 
the  exception  of  the  oases  mentioned  in  clause  18  of 
the  directory  a  scholar  migat  not  during  the  half  year 
to  which  thu  esse  relates  be  registered  both  under  the 
S'ji*>nce  and  Art  Department  and  under  the  Education 
Department. 

The  board  have  alvays  obtained  grants  from  the 
Edu  nation  Department  in  respect  of  all  their  schools. 
Grants  from  the  Science  and  Art  Department  h«ve 
been  made  to  them  in  respect  of  all  scienoe  and  art 
schools  and  olasses  maintained  by  them.  Grants 
received  from  the  Education  Department  and  grants 
received  from  the  Science  and  Art  Department  have 
in  point  of  fact  always  been  carried  to  the  sohool  fund. 
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The  board  hxve  charged  no  fees  for  inatmotion  in 
scieoce  and  art  sohoola  and  classes  provided  by  them, 
BO  far  as  day  schools  are  ooocemed  since  Aogast,  1891, 
BO  far  as  evening  conthmation  schools  are  concerned 
since  tbe  Ist  of  September,  1898. 

The  expenses  iuconed  by  the  board  in  respect  of 
Bcienoe  and  art  ichools  and  classes  nnder  the  Sci><ncB 
and  Art  Di«partment  have  always  ooosiderably 
exceeded  the  grants  obtained  from  tiie  Soionce 
and  Att  Department,  and  tbe  deficiency  has  always 
been  made  good  b^  the  board  out  of  the  ichool  f  and 
and  the  rates  levied  nnder  the  Pablio  Elementary 
Education  Acts. 

Tneqoeetions  for  the  decision  of  the  court  ware 
whether  it  was  within  the  powers  of  the  board  as  a 
statutory  corporation  to  provide  science  and  art 
schools  or  classes  either  in  day  schools  or  in  evening 
C3ntinuatioa  schools,  and  whether  it  was  lawfal  for 
them  to  pay  the  expenses  of  maintaining  these  schools 
or  classas  out  of  the  school  board  rate  or  school 
fund. 

Sir  B.  B.  Finlay,  A.G.  {H.  Sutton  with  him), 
showed  cause  on  behalf  of  the  auditor. — The 
Elementary  Bluoation  Acts  from  which  the  lohool 
board  derives  its  powers  relate  only  to  the  (»lementary 
teaching  of  certain  subj«fCts.  What  is  taught  in  the 
science  and  art  schools  and  classes  maintained  by 
the  board  is  not  the  sort  of  education  on  which  they 
are  entitled  to  spend  the  rates.  In  section  3  of  the 
the  Elementary  Education  Act,  1870,  the  term 
"  elementary  school  *'  is  defined  to  mean  "  a  sohool  or 
department  of  a  sohool  at  which  elementary  edaoitioa 
is  the  principal  part  of  the  education  there  given," 
and  in  section  6  of  the  same  Act  it  is  provided  that 
elementary  schools  shall  be  provided  by  the  school 
boards  avaUab!e  for  all  children  **for  whose 
elementary  education  efficient  and  suitable  provision 
is  not  otherwise  made."  The  whole  scheme  of  the 
legislation  on  this  subject  showed  that  it  was  intend*  d 
to  provide  for  elementary  education.  The  Day  School 
and  Evening  Oontinoation  Sahool  Codes  issued  by  tiie 
Education  Department  at  Whitehall  contained  the 
maximum  of  what  might  be  taught  in  elementary 
schoolf. 

Lord  B.  Cecil  {M,  Macnaghten  iprith  him),  showed 
cause  on  behalf  of  the  Camden  Saience  and  Art 
Corporation. — ^The  Elementary  Eiucatioa  Act,  1870, 
sought  to  accomplisti  its  object  by  two  methi.ds—- 
namely,  by  grants  to  schools  fcom  imperial  taxation 
and  by  means  of  school  boards  who  were  empowered 
to  pay  for  the  education  given  by  them  out  of  the 
rates.  Two  sets  of  provisions  relating  to  these  two 
methods  are  to  be  found  runuiog  through  the  Act. 
By  section  3  an  elemeotary  school  is  defined  to  ba  a 
scHool  where  the  principal  part  of  the  education 
given  is  elementary.  That  iodudes  all  schools  which, 
ttiough  not  givmg  exclusively  elementary  education, 
yet  give  substantially  the  education  whioh  the 
LegitJature  has  thought  desirable.  The  idea  of  the 
Legislature  was  to  provide  for  t-lementury  educalioD. 
They  accordingly  euacted  that,  where  there  was  not 
a  sufficient  supply  of  such  education  to  be  had  in  a 
district,  schools  should  ba  created,  bat  they  did  'not 
intend  to  create  schools  which  were  not  strictly  con- 
fined to  elementary  education.  They  also  encouraged 
other  schools  which  taught  things  other  than  ele- 
mentary, but  in  which  the  principal  part  of  the 
education  was  elementary  Ihus,  where  in  section 
23  it  was  provided  that  schools  established  ULder  a 
trust  might  be  transferred  to  the  school  board,  it 
was  not  provided  that  such  schools  should  be  carried 
on  by  the  board  on  the  same  lines  as  theretofore. 
The  same  thing  applied  to  endowed  charity  schools 
iHiich  school  boaras  were  empowered  to  take  over 


by  the  Elementary  Education  Act  of  1873.  The  net 
result  of  all  the  Acts  is  that  the  school  boards  are 
only  entitled  to  give  in  the  day  schools  and  pay  for 
out  of  the  rates,  elementary  education.  The  same 
thing  applies  to  the  evening  continuation  schools. 
It  was  provided  by  section  1  of  the  Education  Code 
(1890)  Act,  1890,  with  regard  to  eveniug  schools, 
that  it  should  not  be  required  for  earning  the 
Parliamentary  grant  that  elementsry  education 
should  be  the  principal  part  of  the  educfttion  there 
given.  That  provision  only  has  reference  to  the 
gz-ant,  and  it  is  only  intended  to  apply  in  the  case  of 
endowed  and  voluntary  schools,  and  did  not  authorize 
a  school  board  to  provide  advanced  educa*ion  in 
their  schools. 

Danckwerts,  Q,C,  {Loehnis  with  him),  also  showed 
cause  on  betialf  of  the  Corporation  of  the  City  of 
London. 

Asqultk,  Q.C7.,  and  Llewelyn  Ddvies,  in  support  of 
the  rule. — ^Science  and  art  schools  and  classes  have 
been  maintained  by  the  School  Board  for  London 
since  1885,  and,  in  other  parts  of  the  country,  since 
1875.  They  have  receive  1  recognition  by  the  Local 
Government  Board,  who,  in  a  geoer«l  order  of  1880, 
reiterating  one  of  1873,  required  school  boards  to 
keep  a  ledger,  and  to  enter  therein  ttie  grants  from 
the  Committee  of  Education,  includiog  the  grants 
from  the  Soieoce  and  Art  Department.  What  lies  at 
the  root  of  the  whole  manter  is  the  construction 
which  is  to  be  placed  on  the  definition  of  "  elementary 
school "  given  in  section  3  of  the  Act  of  1870.  The 
Legislature  has  refrained  from  defining  elementary 
education.  It  is  true  that  elementary  education  was 
defined  in  reference  to  the  duty  of  a  parent  towards 
his  child.  For  that  purpose  it  was  defined  to  include 
"  reading,  writing,  and  arithmetic."  But  when 
dealing  with  the  powers  of  the  school  board  the 
LegisUture  purposely  abstained  from  defining  the 
term.  The  term  is  flexible,  and  no  dog  or  fetter 
has  been  placed  upon  the  authorities  appointed 
to  administer  the  Act.  The  term  might  mean  *'  the 
three  B's,"  or  it  might  be  confined  to  the  subjects 
mentioned  in  the  codes  or  only  to  those  which  were 
obligatory,  or  it  might  extend  to  all  subjects  taught 
through  both  the  Education  Departments.  The 
Legislature  has,  however,  defined  elementary  school. 
The  words  of  the  definition  are:  *'A  sohool  or 
department  of  a  sohool  at  which  elementary  education 
i4  theprmeipsl  part  of  the  education  there  given." 
That  is  to  say,  not  the  education  given  to  each  child 
bat  at  the  school.  Therefore,  where  there  is  a  school 
in  which  the  principal  part  of  the  education  given  is 
elementary  eduoatioo,  that  sohool  is  within  the  Act 
of  1870,  and,  provided  it  conformi  to  the  other  con- 
ditions of  the  Act,  it  is  one  which  a  school  boaird  hM 
power  to  carry  on  and  mam  tain  out  of  the  rates. 
With  regard  to  evening  schools  the  case  is  even 
stronger,  because  the  restriction  that  the  principal 
education  taught  there  must  be  elementary  has  been 
removed. 

Cur.  adv,  vult, 

D3C  20.— Wills,  J.,  read  the  following  judgm<»nt: 
Tha  concrete  quest  ion  we  have  to  determine  is  whether 
certain  items  m  the  accounts  of  the  London .  School 
Board  have  b^en  properly  disallowed  by  the  auditor. 
It  is  common  grouod  that  such  a  question  involves 
tbe  inquiry  whether  the  expense  of  maintaining  either 
schoola  or  clafses  of  science  and  art  in  which  the 
tn aching  follows  the  lines  laid  do«n  by  the  Hcience 
and  Art  Department  ia  ita  "Directory"  as  distin- 
guished from  thoKC  laid  down  by  the  Education 
Department  in  its  Code  can  be  thrown  upon  the  rates, 
by  which  the  board  schools  are  maintained  or  assisted. 
The  latter  question  is  not,  in  my  opinion,  and  for 
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reaBonB  which  will  hereafter  appear,  exhaustive,  but  it 
may  be  usi'fuUy  dealt  with  in  the  first  instance. 

It  will  be  convenient,  and  indeed  necessary,  to  preface 
a  description  of  the  Acts  of  Parliament  the  construe- 
tion  of  which  is  involved,  by  a  short  statement  as  to 
the  constitution  and  functions  of  the  two  departments. 
Tbe  Eiucation  Depanment  means  in  the  phraseology 
of  the  first  Elementary  Education  Act,  and  that  of 
every  other  Act  unless  the  contrary  intention  appears 
(52  &  63  Vict.  c.  63,  s.  12),  which  it  never  does, 
'*  Toe  Lords  of  the  Committee  of  the  Privy  Council  on 
Education."  It  is  a  department  of  Government 
having  cffices  at  Whitehall  and  ezerctsiog  a  number 
of  definite  functions.  It  had  existed  for  many  yenrs 
bofore  the  first  Elementary  Ed acation  Act  of  1870. 
It  was,  in  fact,  a  Government  office  for  the  conduct  of 
which  tt>e  Lord  President  of  the  Privy  Council  was  the 
Minister  responsible  to  Parliament;  and  for  many 
years  before  1870  ParliHment  had  annually  allotted 
to  it  in  the  Appropriation  Acts  large  sums  of 
money  for  the  promotion  of  public  edacation  to  be  din- 
tributed  und^  rules  framed  by  the  Department.  The 
distribut  on  took  the  form  of  grants  made  to  schools 
carried  on  otherwise  than  for  private  profit.  The 
Soieoce  and  Art  Department  was  also  a  branch  of  the 
establishment  of  the  Lords  of  the  Committee  of  the 
Privy  Council  on  Edacation,  and  separate  grants 
were  made  to  it  which  were  bimilarJy  distributed 
under  its  regulations  to  schools  and  institutions  not 
for  private  profit  where  science  or  art  was  taught. 
It  is  described  as  havmg  then  been  **  a  department  of 
the  Goveramfut  establivh^d  for  the  promotion  of 
science  ai>d  art,  and  being  under  the  superintendence 
of  the  Lord  President  of  the  Privy  Council  and  the 
Vice-Prfsident  of  the  Committee  on  Education  of  the 
Privy  Council,"  but  in  the  year  1864,  by  a  JECoyal 
C carter,  from  the  recitals  in  which  the  foregoing 
description  is  taken,  the  Lord  President  of  the 
Privy  Council  for  the  time  beinir,  and  the  Vice- 
President  of  the  Committee  on  Education  for  the 
time  being  were  constituted  a  body  corporate  with 
perpetual  succession,  a  common  seal,  &c.,  under  the 
name  of  the  Department  of  Science  and  Art.  And, 
therefore,  in  1870,  the  two  departments,  thoueh 
having  no  doubt  a  common  policy,  were  essentially 
distinct,  and  it  is  only  in  popular  language  that  they 
can  be  described  as  brancbes  of  the  same  administra- 
tion. The  SoleDce  and  Art  Department  has  for  very 
many  years  had  its  offices  and  its  seat  of  administra- 
tion at  South  Kensington.  Toe  forms  which  the 
grants  assumed  in  the  Appropriation  Acts  were 
generally  •*  for  public  edacation  in  Great  Britain " 
and  "  fo  defray  the  expeu»e  of  the  general  manage- 
mcLt  of  the  Department  of  Science  and  Art  and  uf  the 
schools  throughout  the  kingdom  ia  connection  with 
that  department,  And  of  the  Geological  Survey  of  Great 
Britaiii  and  Ireland."  The  same  language  was  used  in 
the  Appropriation  Act  of  1864,  wnich  received  the 
royal  aseent  three  months  later  than  the  date  of  the 
charter  of  incorporation  of  the  Science  and  Art 
Department.  In  1865  the  two  grants  were  (1)  *'  for 
public  education  in  Great  Britain " ;  (2)  **  for  the 
gf'neral  management  of  the  Department  of  Science 
und  Art  and  or  the  establishments  connected  there- 
with." Iq  1877  tbe  first  vote  was  desonbed  as  **  for 
public  education  in  EogUnd  and  Wales,  including 
ihe  expenses  of  tbe  Education  Office  in  London."  lu 
1868  the  second  vota  was  described  as  "for  the 
salaries  and  expenses  of  the  Department  of  Science 
and  Art  and  ot  tae  establishmencs  connected  there- 
with." And  tioce  these  respective  dates  practically 
the  same  designations  have  been  used  in  every  Appro- 
priation Act  down  to  the  present  time. 

The  departments  were,  therefore,  in  1870,  separate 
in  name,  separate  in  local  habitation,  separate  in  con- 


stitution, and  separately  entrusted  with  public  funds 
to  be  admioistered  by  each  department  independently 
of  the  ot b  er.  Each  has  from  time  to  time  pubtisbed  its 
own  prospectus  and  laid  down  for  itself  the  conditions 
under  which  it  would  make  grants  from  the  aimual 
vote  to  schools  and  institutions  engaged  in  teachiog. 
For  the  sake,  I  presume,  of  avoiding  confusion;  the  Edu- 
cation or  Whitehall  Department  has  called  its  syllabus 
of  conditions ' '  the  Code."  The  analogous  publication 
of  tbe  Science  and  Art  or  South  Kensington  Depart- 
ment has  been  called  *'  the  Directory."  A  comparison 
of  the  Code  and  Directory  now  in  force  shows  that 
the  Code  deals  with  many  subjects  not  embraced  by 
the  directory  and  with  an  education  much  less 
advanced  in  the  subjects  common  to  both  than  those 
dealt  with  by  the  directory.  To  some  extent  the 
course  of  study  with  which  the  Whitehall  establish- 
ment is  concerned  in  the  common  subjects  may 
overlap  the  lower  portions  of  the  South  Kensington 
scheme,  but  the  broad  distinction  remains  that  the 
South  K«>nBington  curriculum,  while  narrower  than 
the  Whitehall  scheme,  is  of  a  much  more  advanced 
character.  South  Kensington  makes  grants  sub- 
stantially larger  than  Whitehall,  and  the  extreme 
limit  of  the  teaching  which  it  aims  at  encouraging 
reaches  a  very  high  standatd  and  extends  into  the 
higher  mathematicf,  into  chemistry  of  a  very 
advanced  character,  both  theoretical  and  practical, 
into  hygiene,  geology,  physiography,  and  a  multitude 
of  subjects  in  the  .domain  of  science  which  are  carried 
as  far  as  might  well  suffice  to  give  a  successful 
student  a  fair  place  in  a  Tripos  or  m  the  honour  list 
of  most  of  our  utiiversities.  The  department  aims  at 
tbe  encouragement  of  what  it  calls  science  schools  and 
science  classes  as  well  as  schools  of  science.  A  achooL 
of  soience  is  an  establishment  with  all  the  necessary 
%UfS  and  appliances  for  a  complete  and  methodical 
scientific  education  adapted  for  students  whose 
education  is  such  as  would  fit  them  to  ent^r 
Standard  YII.  of  the  Code  (see  Directory,  articles 
o6,  67,  and  pa8$im).  No  definition  is  given  of 
science  schools  and  science  classes,  but  they  are  at 
all  events  schools  or  elaeses  of  the  South  Kensing- 
ton as  distinguished  from  the  Wbitehall  type,  and 
giving  instruction  in  the  subjects  whicu  they 
may  happen  to  teach,  aiming  at  the  South 
Kensington  standard  and  intended  to  earn  the  S^uth 
Kensington  grant. 

The  Act  upon  the  provisiors  of  which  the  present 
questions  chiefly  tnrn  i«  the  Elementary  E  luca- 
lion  Act,  1870  (33  &  34  Vict.  c.  35).  By  section  5, 
where  in  any  school  d 'Strict  (as  defined  by  the 
Act^  there  is  not  a  suffioient  amount  of  aocom- 
moaation  in  public  elementary  schools,  in  the  Act 
referred  to  as  *' public  school  accommodation," 
available  for  all  the  children  resident  in  such  district 
for  whose  elementary  education  provision  is  not 
othfrwise  made,  the  deficiency  shall  be  supplied 
in  manner  provided  by  the  Act— that  is  to  say,  by  the 
creation  of  a  school  board  and  the  establishment  of 
board  schoolf.  By  section  19  the  school  board  may, 
for  the  purpose  of  providing  sufficient  *'  public  school 
accommodation"  provide  schoolhouses  and  supply 
evefy thing  necessary  for  the  efficiency  of  the  schools 
provided  by  them.  By  section  53  the  expenses  of 
the  school  board  shall  be  paid  out  of  the  school  fund, 
which  is  to  consist  of  fees  from  scholars,  money 
provided  by  Parliament  or  raised  by  loan  or  in  any 
manner  whatever  received  by  the  school  board,  and 
any  deficiency  is  to  be  made  up  out  of  the  rates  to 
be  raised  as  provided  by  the  Act.  The  con<^tion, 
therefore,  of  the  i-xistence  of  a  school  board,  other 
than  the  School  Board  for  London,  is  the  want 
of  proper  provision  by  the  existing  schools  for 
the   elementary   education   of   all  the   children  in 
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the  district;  and  in  determining  the  question 
'whether  such  defi-  iency  extiits  toe  Emcation  Depart- 
ment it  to  take  into  considerauon  every  school 
in  the  nfighbourhood  which  gives  efficient  ele- 
mentary fdacation  to  the  children  in  the  district. 
The  School  Board  for  London  was  constitated  by 
section  37  of  the  Act  without  such  inquiry,  it  beiog 
assumed,  apparently,  that  there  was  no  need  of  it. 
The  board  is  directed  to  •*  supply  their  district  with 
iuffici<^nt  public  school  accommodation"  (defioed  in 
section  8),  which  is  exactly  what  any  otner  school 
board  has  to  do,  and  I  ^mnot  find  in  the  Act  any 
trace  of  any  difference  between  the  powers  and  duties 
of  the  School  Board  for  London  and  those  of  any 
other  school  board.  Wherever  the  deficiency  does 
exist  it  is  to  be  supplied  by  accommodation  in 
*'  public  elementary  schools  "  as  therein  defined.  This 
throws  us  upon  section  7,  which  enacts  that  every 
elementary  school  which  is  conducted  in  accordance 
with  the  regulations  that  follow  thall  be  a  public 
elementary  scbool. 

I  pause  here  to  say  that  in  section  3  an  elemen- 
ttry  school  is  defined  as  meaning  *'  a  school 
or  department  of  a  school  at  which  elemenf^ary 
education  is  the  principal  part  of  the  education 
there  given,''  so  that  section  7  says  that  every 
school  at  which  elementary  education  is  the  principal 
part  o!  the  education  there  given  shall  be  a  public 
f lementary  school  if  it  conforms  to  the  regulations 
therein  contained;  and  as  a  board  school  by  stction  14 
must  be  a  public  i^lementtry  school  it  follows  that  it 
must  be  conducted  in  accordance  with  those  regula- 
tions. Tb  e  only  i egulation  that  is  material  here  ii  that 
it  shall  be  conducted  in  accordance  with  the  conditions 
required  to  be  fulfilled  by  an  elementary  school  in 
order  to  obtain  an  aniiual  Parliamentary  grant  (sub- 
section 4).  A  Parliamentary  grant  means  (by  section 
2)  a  grant  made  in  aid  of  an  elementary  school  out 
of  moneys  provided  by  Parliament  for  the  civil  s^reice 
entitled  for  "public  education  in  Gr^at  Britain," 
which,  as  I  have  shown,  is  always  a  di»tinct  thing 
from  the  grant  to  the  Science  and  Art  Department, 
and  is  the  fnnd  which,  from  its  establisbment,  has 
been  admiListered  by  the  Whitehall  or  Education 
Department.  Tne  conditions  in  question,  by  section 
97,  shall  be  those  contained  in  the  Minutes  of  the 
Bducation  Department  for  tbe  time  being — t.e.,  in  tbe 
present  case  the  Code  of  1898.  That  Oode  provides 
for  certam  subjects  as  obligatory,  and  unless  they  are 
taught  to  the  satisfaction  of  the  department  no 
grant  c«n  be  obtained.  Additional  grants  can  be 
e«med  by  efficient  teaching  in  the  other  subjects 
mentioned  as  optional,  the  grant  being  so  mucb  par 
^ead  in  respect  of  scholars  hhowing  a  certain  pro- 
ficiency. Tbe  board  school,  therefore,  uader  the  Act 
of  1870,  must  be  one  in  wbich  the  principal  part  of 
the  education  is  elt-mentary,  and,  as  the  school  board 
cannot  come  into  existence  unless  tbere  is  a  deficiency 
in  the  provision  in  tbe  district  for  elementary  educa- 
tion, it  might  very  we'll  have  been  enacted  that  the 
eduoatton  to  be  provided  out  of  the  rates  should  be 
elementary  only.  Indeed,  such  would  have  been  the 
>*atural  conclusion  had  not  a  contrary  intention 
appeared.  I  think,  however,  that  it  does  appear.  The 
drfini'ion  of  •*  element»uy  school "  is  not  tbat  it  shall 
i  icludH  a  school  at  which  the  principal  part  of  the 
education  is  elementary,  but  tbat  it  means  such  a 
school ;  and  I  do  not  see  ho  w  sny  other  conclu^on 
can  be  arrived  at  than  that  the  board  schools  may  go 
beyond  mere  elemt^ntary  education  if  the  school 
board  be  so  minded.  It  is  quite  clear  to  my  mind 
that  they  are  under  no  obligation  to  go  beyond  the 
subjects  and  the  amount  of  education  required  by  the 
Education  Code  in  order  to  earn  a  Parliamentary 
grant.     The  extent    of   this    obligatory   teaching, 


though  a  varying  quantity,  has  always  beei^  extremely 
moderate.    But  I  see  no  indication  of  anything  like 
a  definite  superior  limit  to  what  may  be  taught  except 
in  so  far  as  such  a  limitation  is  involved  in  the  pro- 
position which  I  hope  in  due  course  to  make  clear — 
viz.,  that  the  only  education  contemplated   by  the 
Act  as  within  the  province  of  the  school  boards  is 
education  for  children.    I  think  there  was  good  reason 
for  the  abstention  in  the  Act  from  any  provisions  for 
a  superior  limit.    The  work  of  the  Education  Depart- 
ment in  1870  and  for  some  two  or  three  years  later 
had  very  modest  aims,  and  did  not  go  beyond  reading, 
writing,  and  arithmetic.    No  doubt  the  general  stand- 
ard of  primary  education  was  then  extremely  low. 
It  must   have    been   evident    to    everyone   that  if 
reading,    writing,    and    arithmetic     were    properly 
taught  there  would  soon  be  a  great  many  children 
who,  if  they    were  to    be  taught   anything   fresh 
during    their    childhood,    must    learn    something 
beyond    that   restrict-d    range  of   instruction,    and 
that  there  would  certainly  be  (exceptional  children 
who  could  go  f  «r  beyond  it.    Tbe  Code  at  tbat  time 
provided  for  no  prants  for  any  instruction  beyond 
what  have  been  c^led  the  three  H'b,     1  cannot  believe 
for  a  moment  that  it  ever  was  iutended  that  in  board 
schools  nothing  beyond  the  very  low  standard  to 
wbich    elementary    education    as    then    understood 
had  reached  sbould  be  aimed  at  by  the  board  schools. 
The  l<>gislation  is  general.    Ic  applies  alike  to  board 
schools  and  to  schools — not  for  private  profit — ^main- 
tained out  of  endowments  or  by  voluntary  contribu- 
tions.   Neitber  the  Acts  nor  the  Codes  are  confined  to 
either  voluntary  schools  or  board  schools.     A  vast 
deal  of  confusion  aud  misunderstandiug  has,  I  thmk, 
arisen  from  a  failure  to  appreciate  this  cardinal  f«ct, 
and  the    most   extravagant    arguments    have   been 
founded  upon  the  use  of  expressions  of  a  general 
character  arid  intended  to  apply  to  all  elementary 
schools  (as  defined  by  the  Act]  and  upon  the  applica- 
tion of  tbem  as  if  board  schools  were  the  only  schools 
with  which  they  dealt.     It  seems  to  me,  therefore, 
that  so  long  as  toe  board  sc^iool  i«  devoted  principally 
to  elementary  education  there  is  not  only  no  provision, 
express  or  implied,  that  the  instruction  sb&ll  not  go 
beyond  it,  but  a  distmct  intimation  that  it  may,  and 
that  the  only  condition  expreisly  imposed  as  to  the 
quantum  of  education  is  tb»t  it  at  least  must  come  up  to 
the  lowest  standard  required  in  order  to  obtain  a  Par- 
liameutary  grant — i.e.,  must  satisfactorily  teach  the 
obligatory  subjects.      Such  subjects     mii»t    almost 
necessarily  form  the  principal  part  of  tbe  instruct 'on 
to  ba  administered  m  a  board  school  which  aduiiti 
children  fro  m  fi  ve  years  of  age  and  upwards,  and  to  which 
children  from  five  ti'l  fourteen  can  be  compoltad  to 
go.      The  higher  the  age  the  fewer  the   children, 
inasmuch  as  evc^ry  child  of  ten  or  twelve  must  have 
been  a  child  of  five,  whereas  it  is  not  every  child  of 
five  who  lives  to  be  ten  or  twelve.    Tbere  is,  how- 
ever, as  it  appears  to  me,  a  very  important  and  a  very 
reasonable  practical  limit  imposed  on  the  education 
to  be  given  at  board  Ecboois.    From  first  to  last  the 
whole  aeries  of  Acts  relating  to  this  subject,  which 
are  invariably  designatert  as  the  Elementary  Educa- 
tion Acts,  deal  witii  children.     No  definition  is  giv«-n 
of  **  elem^^ntary  edacation,'*  which  is  obviously  a  term 
that  may  shift  with  tbe  growth  of  general  instrucion 
and  attainment.   The  Code,  in  muny  instances,  draws 
a  line,  in  desling  with  subjects   for  which   grants 
may  be  made,  between  the  elementary  and  advanced 
stages,  but  such  division  afPects  only  the  amount  of 
the  gran  s,   and  has  really  no  bearmg  at  all  upon 
any  question  involved  in  tbe  present  case.      Escept 
for  the  purposes  of  one  Act,  dealing  with  oompnlsory 
attendance,  no  definition  has  been  given  of  '*  child." 
It  is  impossible  to  lay  down  any  d&nite  boundary  as 
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separfttiiig  *'  ohildreii "  icom  yonng  men  or  yoang 
women,  or  any  other  desoription  by  which 
an  adTance  beyond  childhood  may  be  indicated. 
Practically  I  sappoee  that  at  somewhere  between 
sixteen  and  scTenteen  at  the  highest  an  age 
has  «been  arrived  at  whioh  no  one  would 
ordinarily  call  childhood.  It  seems  to  me  that,  as 
far  as  mere  quantum  is  concerned,  any  education 
suitable  for  a  child  maybe  given  by  the  school  board, 
bat  that  the  one  condition  must  always  be  fulfilled  by 
the  school — viz.,  that  it  is  conducted  in  accordance 
with  the  oonditions  required  to  be  fulfilled  by  an 
elementary  school  in  order  to  obtain  a  Pariiamentary 
grant,  which  by  the  interpretation  clause  means  the 
Whitehall  grant  I  think  the  dear  intention  of 
Parliament  was  to  place  the  elementary  svJiools  under 
the  sole  administration  of  Whitehall.  South  Ken- 
sington is  never  alluded  to.  The  Code  at  one  time 
placed  one  of  its  subjects — drawing — under  the 
Science  and  Art  Department,  but  alv^ays  with  the 
proviso  that  the  grant  would  come  from  tibiat  depart- 
ment. Of  course,  there  was  nothing  to  prevent  either 
department  from  making  or  withholcung  a  grant 
upon  any  terms  not  inconsistent  with  the  Acts  which 
it  chose  to  Impose,  but  that  has  absolutely  nothing  to 
do  with  what  the  puUio  elementary  school  may  or 
may  not  do.  That  depends  entirely  upon  the 
Act  of  Parliament,  which  meant,  I  think,  to  give 
to  public  elementary  schools  of  every  sort  the  s«me 
rights  and  to  subject  them  to  the  same  control.  And 
I  think  section  7  (4]  meant  to  place  them  all  under 
the  control  of  Wiutehall,  and  to  say  that  all  must 
teach  what  Whitehsll  laid  down  as  obligatory  in 
order  to  get  a  grant,  and  that  in  regard  to  instruction 
outside  that  narrow  area,  if  and  in  so  far  as  it 
was  given,  it  was  to  follow  the  rules  of  the  White- 
hall Oode,  whatever  they  might  be  from  time  to 
time. 

I  have  dealt  at  considerable  length  with  the  Act 
of  1870,  because  I  believe  that  it  strikes  the  key- 
note of  all  the  snbsequAnt  legislation  on  this  subject. 
Between  1870  and  1893  no  fewer  than  nine  Acts 
supplementary  to  the  principal  Act  were  passed,  and 
in  every  Act  the  same  phraseology  is  k^t  up,  and  in 
the  last  of  them  (The  Elementarv  Education  (School 
Attendance)  Act,  1893  (56  &  57  Vict.  c.  51),  ttie  whole 
of  the  preceding  Acts  are  styled  '*  The  Blementary 
Education  Acts,  1870  to  1891."  In  1873  an  Act  was 
passed  (36  &  37  Vict  c.  86)  under  which  a  school 
board  was  enabled,  with  certttia  exceptions  not 
maturial,  to  accept  and  administer  any  educational  trust 
or  endoirment.  It  was  provided  (section  13  (2) )  that 
any  school  connected  with  such  a  fru<it  or  endowment 
shall  be  deemed  to  be  a  school  provided  by  the  school 
board— in  other  words,  a  boikrd  school.  But  then 
follows  the  significant  qualification  that  nothiog  in 
that  section  shall  authoriza  the  school  board  to  expend 
any  money  out  of  the  school  rate  for  any  purpose 
other  than  elementary  education.  That  is  to  say,  no 
additional  burden  was  to  be  thrown  on  the  ratd 
14  order  to  carry  out  tbe  objects  of  the  truit 
or  endowment.  The  same  Act,  in  section  22, 
refers  to  "  registers  and  other  books  and  documents 
obntabin^  information  with  respect  to  the  attend- 
aioe  of  obildren  "  at  the  board  sohool,  and  sections  24 
and  25  contain  various  other  provitions  wifh  regard 
to  the  attendance  of  childreo.  The  Act  of  1876  enacts 
th«t  it  shall  be  the  duty  of  the  parent  of  every  child 
to  cause  such  child  to  receive  elementary  instruction 
in  reading,  writing,  and  arithmetic,  aod  is  full  of 
provision*  about  '* children"  attending  the  school. 
Further  control  in  re«pect  to  the  degree  of  instruction 
and  efficiency  required  to  obtain  certificates  of 
exemption  from  attendance  at  school  is  given  to  the 
Bdtioation  Department  by  section  24,  thus  enabling 


them  to  raise  the  standard  from  time  to  time.  A 
child  is  defioed  to  mean  in  this  Act  a  psrsoa  between 
five  and  fourteen  (section  48).  The  only  place  in 
which  the  word  '* scholars"  and  not  "children"  is 
used  is  in  a  section  which  refers  to  schools  that  are 
not  board  schools  (the  third  paragraph  of  section  48). 
The  next  important  Act  was  that  of  1891,  which 
abDlished  school  fees  for  children  between  three  and 
fifteen.  It  appears,  I  think,  to  assiune  that  there  may 
be  children  over  fifteen  years  of  age  attending  the 
board  schools,  but  I  can  find  no  phrase  or  expression 
indicating  that  anything  but  children  were  contem- 
plated. Stress  has  been  laid  upon  the  use  of  the  word 
•'scholars'*  (not  ** children")  in  section  8.  which 
provides  that  nothiog  in  section  17  of  the  Act  of  1870 
shall  prevent  a  school  board  from  admitting  scholars 
to  any  sohool  provided  by  the  bosrd  without 
requiring  a  fee,  as  if  it  indicated  ttiat  tha  Acts 
referred  to  scholars  who  are  not  children.  Bat  inas- 
much as  section  17  applies  to  children,  and  children 
only,  there  ts  absolutely  nothing  in  this  argumeot. 
The  two  passages  just  referred  to  are  the  only  ones  in 
the  whole  series  of  Acts  in  which  the  pupils  are 
referred  to  otherwise  than  as  children.  The  Act  of 
1893  (56  &  57  Vict.  c.  51)  simply  raises  the  age  under 
which  a  child  caimot  be  employed  except  under  a 
certificate  of  exemption  from  ten  to  eleven. 
Beference  has  been  made  in  the  course  of  the  argu- 
ment to  the  Technical  Instruction  Act,  1889  (52  &  53 
Vict.  c.  76),  but,  as  it  relates  entirely  to  schools  to  be 
established  and  maintained  by  various  local 
authorities,  the  remuneration  of  which  excludes 
sohool  boards,  and  the  only  Parliamentary  grant 
contemplated  by  it  is  one  by  the  Science  and  Art 
Department,  its  bearing  upon  the  present  question  is 
so  extremdy  remote  that  it  is  not  worcn  serious 
consideration.  Section  1  (a)  says  in  effect  that  the 
local  authority  shall  not  supply  or  aid  the  supply  of 
technical  or  manual  instruction  to  scholars  receiving 
instruction  at  an  elementaiy  school  iu  the  obligatory 
or  standard  subjects  prescribed  by  the  minutes  of  the 
the  Education  Department.  Another  clause —section 
1  (3)— says  that  nothiog  in  the  Act  shall  be  construed 
so  as  to  interfere  with  any  existing  powers  of  school 
boards  with  respect  to  the  provision  of  technical  and 
manual  instruction.  But  in  the  first  place  I  suppose 
that  it  never  would  have  entered  into  any  one*8  h^ad 
to  doubt  that  some  technical  and  manual  instruction 
may  properly  fall  within  elemeatary  education, 
and,  further,  such  instruction  had  by  that  time 
found  its  way  into  to  the  (?ode. 

In  my  opinion,  therefoi  e,  the  board  schools  can  pro- 
vide instruction  more  than  elementary  so  long  as  it  is  for 
children,  but  are  placed  expressly  under  the  Woitehall 
Department  and  in  so  far  as  they  teach  either  elemen- 
tary or  advanced  subjects  must  conform  to  the  White- 
hall Code.  It  follows  that  they  have  no  sta*utory 
authority  to  do  more,  and,  therefore,  if  they  do  go 
substantially  beyond  it,  must  not  spend  the  ratepuy  ers' 
monev  upon  the  excess.  In  so  far  as,  while  fultowiog 
the  Whitehall  Code,  they  may  be  able  to  earn  tte 
South  Kensington  grants,  I  see  nothing  in  the  Ac's 
to  prevent  them  from  doing  so,  but,  as  far  as  I  can 
gather  the  facts  from  the  very  obscure  esse  in  which 
they  are  stated,  the  money  expended  upon  science 
schools  and  ccience  classes  in  respect  of  which  the 
disallowances  were  made  by  the  auditor  were  those 
which  were  iocurred  by  teaching  the  South  Kensing- 
ton subjects  in  accordance  with  the  South  Kensington 
Directory.  So  far,  what  I  have  said  applies  equkl^y 
to  day  schools  and  eveoing  schcols.  Before  I  proceed 
to  deal  spedtlly  with  the  evening  schools  I  think  it 
may  be  useful  to  trace  succinctly  the  course  of  action 
which  has  been  followed  by  the  Education  Depart- 
[  ment.    By  the  courtesy  of  the  Education  Department 
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I  ba^e  been  able  to  sf e'  the  whole  of  tbe  Codea  fr'  m 
1870  to  1898,  and  the  following  lammary  may  be 
relied  npon  aa  accurate,  thoogh  it  doea  not  profefla  to 
be  abaolutely  ezhanaTiTe.     Down  to  and  including 
1891  there  waa  one  Code  embradog  both  day  achooia 
and  eTening  achooia,  though  the  regulationa  applying 
to  each  have  long  been  on  f  omewhat  different  lines* 
From  1870  to  1874  the  only  education  contemplated 
or  apoken  of  waa'in  reading,  writirg,  and  arithmetic 
Yanoua  modiflcatioDa  had  taken  place  betwf  en  1870 
and  1675,  alwaya  in  the  direction  of  what  I  may  o«]l 
natural  development,  but  alwaya  confined  to  these  three 
Bubjecta.  But  in  1875  a  change  of  the  moat  far-reaching 
kind  waa  made.  To  the  three  elementary  subjects  were 
added  ^;rammar,  geography,  and  history;  a  longli^twas 
alfo  giTen  of  subjects  ouled  ''spf'Oific,*'    lor   pro- 
ficiency in  whieh  a  grant  could  be  made.     They 
includt'd    mathematica,     Latin,    French,     German, 
mechanioa,  animal  p^ysiology,  physical  geography, 
botany,  and  domestic  economy  (thia  for  girJs  only). 
This  alteration  was  coincident  with  no  freih  legisla- 
tion, but  waa  aolely  a  departmental  act.    It  waa,  in 
my  opinion,  entirely  within  tbe  competence  of  the 
department,  and  it  could  have  no  operation  unless 
Ihe   Legialature    granted    the   neoeasary    supulies. 
What  la  ita  effdot  bpOn  the  limita  of  education  to  be 
obaerved   iu   board  achcola   ia   a   totally    different 
matter  which  I  will  deal  with  in  its  f^roper  plac*. 
The  auooeaeiye  Codes  for  some  years  made  no  further 
change,  except  in  the  ihapn  of  a  continual  increase  in 
the  extent  to  which  the  teaching  waa  to  ba  cJEuried. 
But    in    1882    there   was  a   further  change  of  an 
important  character.    In  ihia    Code,  aa  in  all  the 
aubaequfnt  ones,  the  subjecta  for  which  grants  could 
be  made  are  di?idrd  into  two  classes,  obligatory  and 
optional,  and  for  the  first  lime  it  it  staled  with 
regard  to  evening  achooli  that  no  attendance  of  a 
person  over  twenty-one  or  under  fourteen  wiJl  be 
recognized  for  a  ^rant.    The  optional  aubjects  are 
again  subdivided  mto  daaa  subjects  (to  be  taken  by 
cuirses)  and  specific  subjects  (tobetisJien  by  individuals;. 
It  ia  a  ouriuuB  fact  that,  though  the  specific  subjecta 
woold  natorally  be  aeleot»d  by  the  mort*  advanced 
acholara,  who  may  be  between  twenty  and  twenty-one, 
a  note  ia  appended  to  the  schedule  of  specific  subjects 
that  the  acienc^  subjecta  are  to  be  tanght  chitfiy  by 
experiment  and  illustration,   ioanmaoh   as   it   they 
are    taught   to    children  by    definition  and  verbal 
deaoription   they    will   be   worthless   as   means   of 
education.    Ttis  note  did  not  drop  out  till  1 893.  when 
I  ampoae  it  atruck  someone  as   absurd  under  the 
exiatuig   oonditiona.     The   Code   for  a   long   time 
coquetted  with  drawing.    It  waa  introduced  ia  1885 
aa  an  optional  dasa  aubject;   in  1886  it  waa  made 
obligatory;  in  1887  ic  waa  dropped  altogether;  in 
1890  it  waa  reatored  aa  an  optional  subject  for  boys  in 
infant  achooia  or  daaaea ;  in  1893  it  waa  promoted  to 
be  an  obligatory  subject  for  boy  a  in  schools  for  elder 
Boholarf,  but  always  i»ith  a  notice  that  the  grant 
would  be  made  by  the  Science  and  A«t  Department 
and  upon  examinations  conducted  by  that  depart- 
ment.   It  waa  at  length  finally  taken  to  itaelf  by  tbe 
Bduoation  Department  in  1898,  tbe  grantf  thence- 
forth being  made  by  the  Bduoation  Department  and 
the  mlea  applicable  being  transferred  from  the  South 
Kensington  Directory  to  the  Whitehall  Code.    No 
other  department  of  art  haa  eo  nomine  been  introduced 
into  the  Whitehall  Code,  nor  at  all,  except  in  so  far 
aa  anything  that  may  be  called  art  may  fall  under  the 
liead  of  "  manual  instruction."    Iu  1892  for  tbe  first 
time  separate  Codes  were  issued  for  day  schools  and 
evei>iog  schools  still  called  by  that  name.    In  1893 
appeara  for  the  flrat  time  the  phrase  **  evening  con- 
tinuation achooia."    I  do  not  know,  and  the  learned 
counsel  could  not  ML  us,  who  invented  the  expres- 


aion.    It  ia  not  to  be  fout>d  in  any  of  the  Elementary 
Bduoation  Acts  nor   in  any  Act    which   has    been 
brought  under  our  notice.    I  gather,  h  'wever,  from 
two  extracts  from  speeches  by  Mr.  Mundella,  given 
in  Murray's  Dictionary  under  the  word  **  oontinua- 
lion,"  and  dated  respectively  1887  and  1888,  that  it 
was  intrcdaced  from  the  educational  technology  of 
Germany.    They  are  defined  in  Murray  aa  "  achooia 
in  which  the  education  of  the  elementary  school  ia 
ocntinued  to  a  more  advanced  age."    By  the  explana- 
tory memorandum  prefixed  to  the  Code  for  each  year 
after  1892  they  are  to  include  schools  in  which  '*  the 
principal  part  of  the  work  will  be  preparatory  to  the 
special  studies  directed  by  the  Science  and  Art  Depart- 
ment or  other  forms  of  secondary  or  higher  education." 
Elsewhere  they  are  sx>oken  of  as  designed  to  provide 
the  means  fur  *'  th^se  who  are  leaving  the  day  schiola 
to  continue  their  education  at  evening  schools"  and 
aa  "  one  of  the  moat  important  meana  for  turning  to 
better  account  tban  at  preat* nt  the  money  and  time 
LOW  spent  in  the  day  schoola"  (Code  of  1893,  arts. 
6   ana    7),    which   means,    I   suppose,    the   money 
now  spent  upon  and  time  spent  in  the  day  schools. 
Tnenceforth,  it  ia  aimounced,  the  attendance  of  per- 
aona  over  twenty-one  yeara  of  age  will  be  recognized ; 
no  limit  of  age  is  prescribed ;  no  scholar  will  be  com- 
pelled to  take  the  elementary  subjects.    As  to  one  o' 
the  subjects,  "  The  life  and  Duties  of  the  Citizen, ' 
tbe  Code  contains  the  very  reasonable  statement  that 
it  will  be  found  difficult  to  teach  it  except  to  those 
acholars  who  are  in  the  habit  of  reading  and  thinking 
intelligently  about  public  affidrs.    The  oa«e  finds  that 
a  iargi  number  of  the  persons  taught  at  the  evening 
schools  in  respect  of  which  disallowances  have  been 
made  were  adults.    It  appears  to  me,  again,  to  have 
been  perfectly  within  the  competence  of  the  depart- 
ment to  lay  down  the  conditions  ULder  which  it  would 
make  grants,  and  I  am  not  in  the  least  surprised  that 
where   it   found   schoola    de  facto    fulfiding    thoae 
O'inditiona  the  grant  followed  aa  a  matter  of  courae. 
But  to  argue,  as  haa  been  done,  that  such  action  on 
the  part  of  the  department  seta  the  school  board  free 
to  teaoh  at  the  expense  of  the  rfttepayers  to  adults  and 
to  children  indiscriminately  the  higher  mathematics, 
advanced  chemistry  (both  theor»<ti<»l  and  pracrical), 
political  economy,  art  cf  a  kind  wholly  beyond  any- 
thing that  can  be  taugbt  to  children,  French,  German, 
history,  I  know  not  what,  appeara  to  me  to  be  the 
ne  plus  ultra  of  extravagance.    If  the  Acta  of  which 
the  primary  object  was  elementary  education  and  the 
whole  object  was  edacatioa  for  children  are  to  be 
transformed  into   Acts   for  the  higher  education — 
education  of  a  kind  usual  rather  in  a  college  of  a 
imiversity  than  in  a  school — of  nown-up  men  and 
women  it  must  be  done  by  Act  of  Parliament  and  not 
by  a  stroke  of  the  pen  of  a  (Government  department. 
Tne  department  has  never  affected  to  do  auything  of 
the  kind,  or  to  do  more  than  lay  down  the  condition 
uudt-r  which  a  grant  of  money  may  be  earned.    The 
extravagance  is  in  the  application  that  has  be«*n  made 
by  the  achool  boards  of  the  successive  developments 
of  the  Code.    The  department  is  under  no  restric- 
tions as  to  the  conditions  under  which  it  shall  grant 
public  money.  Parliament  being  at  liberty  to  withhold 
or   ratify   the  grant.      But   it  is  the  strangest  of 
arguments   to   say  that,   because    the   department 
is  pn- pared  to   grant   money   for   teadung   adults 
to    any   school   in   a   position   to   teach   th«-m,  it 
follows  that  a  botrd,  created  and  existing  to  supply 
education  for  children  aud  for  no  other  purpose,  haa 
a  right  to  spend  money  out  of  the  rates  fur  teadiing 
those  who  are  not  children.      London  and  the  large 
towns  in  the  coimtry  are  full   of   working   men'a 
ooUegea,  x>olytechnio  inatitutiona,  and  other  similar 
estamiahments,  which  afford  teaching  for  adults,  and 
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to  whose  lej^itiniate  work  the  proyidoiui  of  the  Code 
for  inktmotion  to  adults  apply.     An  equally  <»ztraTa- 
gant  argument  has  been  founded  upon  the  Education 
Ck>de  (1890)  Aot»  1890.    The  Code  of  1890  had  made 
some  new  provisions  as  to  special  grants  to  schools 
in  relation  to  population  and  some  other  local  circum- 
stances which  it  was  obviously  apprehended  might  be 
ultra  vifes.    These  are  confined  by  this  Act.    The 
Code  made  no  provision  that  I  bave  been  able  to  find 
altering  the  defioition  of  an  "elementary  school," 
and  in  80  far  as  the  Act  effects  that  alteration  I  do 
not  see  that  it  has  anything  to  do  wiih  the  Code  of 
1890.    It  is  6t.vled  '*  an  Act  to  make  operative  certain 
articles  in  the  Education  Code,  1890.*'     This  descri^- 
lion  may  well  perhaps  apply  to  the  provision    in 
question,  since  there  would  not  be  more  scope  for  the 
woik  of  an  evening  school  than  for  that  of  a  day 
school  without  the  removal  of  the  rt-striction  in  section 
3  of  the  Act  of  1870.    Be  that  as  it  may,  it  provides 
specifically  that  it  shall  not  be  required  as  a  condition 
of  a  Parliamentary,  grant  to  an  ^vening  school  that  a 
principal  part  of  the  education  there  given  shall  be 
elementary,  and  it  is  a  significant  fact  that  it  is  silent  as 
to  any  alteration  of  the  Elementary  Education  Acts  in 
the  way  of  providing  education  iot  adults.    This  pro- 
vision is  not  an  alteration  of  any  regulation  of  the 
Code,  and  it  does  not  touch  the  question  of  whether 
or  not  a  school  is  conducted  in  accordance  with  the 
conditions  required  by  the  minutes  of  the  Education 
Department  to  be  fulfilled  in  order  to  get  a  grant. 
The  section  means  just  what  it  says  and  no  more — 
namely,  that  in  order  to  get  the  graot  the  school 
need  no  longer  be  cocfined  to  teaching  principally 
elementary  matter.    It  is  again  a  general  section,  not 
applicable  merely  to  board  schools,  but  to  voluntary 
evening  schools  and  all  others  which  are  in  other 
respects  public  elementary  schools.    It  does  oot,  in 
my  opmioB,  alter  in  the  least  the  powers  or  duties 
of  school  boards,  and  certainly  does  not  confer  an 
entirely  new  power  to  teach  adults  by  the  aid  of  the 
rates.    Another  matter  has  been  argued  as  being  also 
a  statutory  recognition  of  the  practice  in  question. 
The   Local   Qovernment  Board  has  directed  board 
schoolf  to  show  in  their  accounts  what  grants  ihey 
receive  from  South  Kensington.    The  Local  Govern- 
ment Board  has  itatutory  powers  to  direct  in  what 
form  accounts  shall  be  kept  aud  returns  made,  and 
their  orders  have  to  be  laid  before  both  Houses  of 
Parliament.    Therefore  it  is  said  there  is  a  Parlia- 
mentary recognition  of  tbe  fact  that  school  boards  are 
earning  Science  and  Art  Department  grants.    Such 
an   argument   only  serves  so  show   the   straits  in 
which  the  case  for  the  appellants   is  found.    The 
Local  €k>vemment  Board,  Hke  the  Education  De- 
partment,   deals  with   schools   as   they  find  them. 
De   fado   they   teach    this    and   that   which    earn 
grants  from  South  Keustngton.    Parliament  votes  the 
money  and  the  department  pays  it.    It  is,  therefore, 
natural  that  orders  should  be  made  that  the  school 
board  should  show  how  much  it  receives  and  what  is 
done  with  it.    It  is  not  the  business  of  either  depart- 
meot   to   inquire    whether   auy   particular    school, 
voluntary  or   board,  is   exceeding  its   righte  with 
regard  either  to  the  public  or  to  individuals  by  giving 
the  educ«tion  which  has  satisfied  the  coDditiohs  and 
earned  the  grant.    It  is,  I  think,  equally  futile  to  say 
that  because  subsidies  in  respect  of  tbe  schools  and 
classes  objected  to  in  this  case  have  been  armually 
voted  by  the  House  of  Commons  and  sanctioned  by 
the  Appropriation  Acte,  the  school  board  must  have 
a  right  to  contribute  to  the  cost  of  such  schools  and 
olassBS  out  of  the  rates.    The  Appropriation  Acts 
legidize  the  expenditure  of  public  money  in  the  wav 
proposed.    Thf  y  have  absolutely  nothing  to  do  with 
the  question  whether  the  school  board  has  exceeded 


ite  powers  in  levying  rates  to  pay  for  the  excess  ol 
cost  over  and  above  the  grants ;  and,  again,  I  have 
to  say  ^at  if  the  case  of  the  appellante  depends  upon 
su(di  an  argument  it  mutt  be  in  a  bad  way. 

In  my  opinion,  therefore,  in  so  far  as  the  expenses  in 
question  were  incurred  for  science  and  art  schools  and 
classes  or  for  teachiog  adults,  they  are  indefensible, 
and  tiie  auditor  was  right  in  deaUng  with  them* 
We  have  been  asked  by  both  sides  to  treat  the  case 
as  if  the  question  of  adult  instructibn  had  not  ariseo* 
I  do  not  know  why  the  respondento  joined  in  the 
invitetion,  but  it  is  one  which  I  carmot  accept*.  The 
question  is  directly  raised  by  the  last  clause  of  pan^raph 
16  of  the  case,  and  it  is  impossible  to  ignore  it.  It 
is  immaterial  that  it  is  not  one  of  the  reasons  given  by 
the  auditor,  but  it  is  quite  impossible  to  exclude  it  in 
dealing  with  the  second  question  proposed  to  us.  If, 
as  stated  in  the  case,  it  is  really  impossible  to  dissect 
the  items  and  apporcion  them  between  the  legitimate 
objecto  of  the  Echools  and  those  which  are  tUtra  vires, 
his  disallowance  of  the  items  as  a  whole  must  stand. 
But  he  has  power  to  reduce  as  well  as  to  disallow 
items  (order  of  Local  Government  Board,  the  14th  of 
July,  1880,  art.  25),  and  it  seems  to  me  to  be  little 
short  of  absurd  to  say,  as  the  case  does,  that  the  task 
of  apportionment  is  impossible.  Far  more  difficult 
tasks  of  the  same  nature  aro  habitually  performed  by 
judges  andL  juries,  and  I  can  see  no  insuperable 
obstacle.  The  question,  however,  is  probably  not 
important.  I  do  not  suppose  that  anyone  will  even 
wish  that  the  gentlemen  surcharged,  who  I  do  not 
doubt  for  a  moment  honestly  did  what  they  conceived 
to  be  their  duty,  should  be  mulcted  in  the  amounte 
surcharged  or  m  any  other  amounts.  There  can  be 
no  doubt  that  the  importance  of  the  subject  demands 
that  the  questions  raised  sbould  be  decided  by  the 
House  of  Lords.  Until  that  is  done  there  can  hardly 
be  any  disturbance  of  tbe  existing  order  of  things 
without  the  most  enormous  inconvenience.  When  toe 
question  is  finally  set  at  rest,  if  tbe  views  I  have 
expressed  be  maintained,  I  can  see  nothing  whatever 
to  prevent  the  appellants  from  applying  to  the  Local 
Gk>veroment  Board  imder  the  provisions  of  11  &  12 
Vict.  c.  91,  s.  36,  to  remit  the  surcharges.  It 
will  be  only  when  it  is  finally  decided  that  the 
surcharges  were  proper  that  the  occasion  will  arise 
for  resortiog  to  that  section. 

Before  giving  my  formal  answers  to  the  spec  fie 
questions  wbich  the  case  presentf,  I  wish  to  ob- 
serve that,  in  respect  to  expenditure,  whether  for 
teacbing  adtdts  or  for  maiutaining  sdeiice  aud 
art  dasses  or  schools  or  other  teaching,  which 
appears  to  me  to  be  outside  the  range  of  what 
ought  to  fall  upon  the  rates,  I  conceive  that 
under  the  ample  words  of  section  13  (1)  of  the 
Act  of  1873  any  school  board  which  can  get  sub- 
scriptions or  donations  sufficient  to  enable  them  to 
give  such  iuxtraction  is  at  liberty  to  do  so,  provided 
that  it  bond  fide  Qon^ormB  to  sub-seotion  3  and  expends 
no  mouey  out  of  the  rates  towards  such  education. 
It  is  true  that  in  tbe  Ace  of  1870  the  school  fund  is  to 
consist  of  all  moneys  received  in  any  manner  whatever 
by  the  school  board,  but  the  provisions  of  the  Act  of 
1873,  s.  13,  could  not  be  complied  with  tmless  the 
funds  specialty  allocated,  which  that  Act  enabled  the 
school  board  to  accept  aud  adxmnister,  were  made 
the  subjeote  of  separate  acceunto,  and  to  tbat  extent 
tbe  Act  ol  1873  clearly  modifies  the  Act  of  1870. 

As  to  question  (1),  therefore,  my  answer  is  that  it  is 
not  ivithm  the  power  of  the  board  to  provide  at  tbe 
expense  of  tbe  ratepayers  sdeuce  and  art  schools  or 
Classes  in  day  schools ;  that  the  question  of  providing 
science  and  art  schools  in  evening  schools  cannot 
arise,  inasmuch  as  by  art.  56  of  the  Directory  the 
work  of  such  a  school  must  be  carried  on  in  day 


VoLXUX.      [^b.a»,x9oi.]        THE  WEEKLY  REPORTER. 


269 


High  Ck)XJBT. 


THB  QtlBSir  V.  OOOKEBTON. 


High  Ooubt. 


dIasMs;  that  sdenoe  and  art  daises  in  evening 
oontinuation  schools  are  as  much  beyond  the  scope 
of  rate-aided  education  as  in  day  schools ;  but  that 
in  both  such  educational  work  may  be  carried  on  by 
the  school  board  provided  the  whole  of  the  funds 
required  for  it  are  famished  from  soorces  other  than 
contributions  from  the  rates.  (2).  Assuming  the 
impoBiibility  of  apportioning  the  items  which  have 
been  disallowed  between  legitimate  and  illegitimate 
expenditure,  the  dif  allowances  were  properly  made* 
(3}.  The  rale  niii  mu«t  he  discharged. 

Ebnned7»  J.,  read  the  following  judgment:  In 
this  case  I  have  had  the  opportumty  of  reading  the 
judgment  which  my  brotber  Wills  has  just  pronounced, 
audit  deals  so  fully  asd  thorooghly  with  the  historical 
and  general  aspects  of  the  very  grave  and  important 
matters  before  us,  that  I  may,  without  prefsce, 
approach  thH  particolar  questions  which  the  court  has 
to  decide.  These  qaestions,  as  stated  in  th<i  special 
case,  are  three  in  namber ;  but  the  real  and  substantial 
point  of  controversy  is  raised  in  the  second  of  them, 
and  I  shall  deal  with  it  first.  Is  it  lawful  for  the 
School  Board  to  pay  out  of  the  rates  levied  under  the 
Public -Elementary  Education  Acts,  as  the  London 
School  Board  has  done  in  the  circumstances  stated  in 
the  special  case,  expenses  incurred  in  providing  and 
maintaining  science  and  art  schools  or  classes  either  in 
day  schools  or  in  evening  continuation  schools  ? 

I  will  take  first  the  case  of  day  schools. 

It  appears  to  me  that  we  must  chiefly  be  guided  by 
the  enactment  of  theElementary  Education  Act,  1870. 
It  was  by  that  Act  that  school  boards  were  created. 
It  preicribed  their  purpose,  their  powers,  and  their 
duties ;  and  I  have  been  unable  to  find  that  its  pro- 
visions, so  far  as  the  present  issues  are  concerned,  are 
in  any  essential  poiot  affected  either  by  the  later 
statutes  relating  to  elementary  education  or  by  the 
Technical  Instruction  Acts  of  1889  and  1891  (52  &  53 
Vict.  c.  76 ;  53  &  54  Vict,  c  60). 

The  central  purpose  of  the  Elementary  Education 
Act,  1870,  is  plaio  and  definite — to  provide  education 
for  children  in  public  elementary  schools.  The  school 
board,  which  this  Act  brings  into  being,  is  a  piece  of 
administrative  machinery  whose  primary  work  i^ 
to  produce  within  a  defined  district  a  sufficiency  of 
suon  educational  provision.  **  Child"  is  not  defined 
as,  for  the  purposes  of  that  Act,  it  is  defined  in  the 
Elementary  Education  Act,  1876  (39  &  40  Vict.  c.  79). 
** Elementary  education"  is  not  defined.  I  infer 
that  Parliament  intended  both  terms  to  be  elastic. 
**  Child"  is  not  to  be  read  as  desigoating  a  person 
under  fourteen  >  ears  of  »ge  as  it  is  (sAe  section  48)  in 
the  Educaiion  Act,  1876.  All  that  is  clear  is  that 
it  is  for  the  education  of  persons  in  siata  pupillari 
that  the  Act  intends  to  provide.  ''Elementary 
education"  may  me«n,  and  in  my  opioion  it  does 
mean,  something  more  than  the  efficient  elementary 
instruction  in  r«'ading,  writing,  and  arithmetic, 
which  under  section  4  of  the  Act  of  1876  the 
parent  of  every  chUd  between  the  ages  of  five 
and  fourteen  is  bound  to  caase  that  child  to 
receive.  This  Act  gives  it  neither  description  nor 
limit.  Now  let  us  examine  the  Act,  in  order  to  see 
what  t^e  school  board  is  to  do.  According  to 
section  5  thpre  is  to  be  provided  for  every  school 
district  a  sufficient  amount  of  accommodation  in  public 
elementary  schools  available  for  atl  children  resident 
in  such  district  for  whose  elemeotary  education 
efficient  and  suitable  provision  (referred  to  in  the  Act 
as  **  public  school  accommodation  ")  is  not  otherwise 
made.  Where  there  is  an  insufficiency  of  that  acoom- 
m,odation  the  school  board  is  entitled  (sections  18  and 
19)  and  \mder  section  10  may  be  required  to  provide 
and  maintain  schools.    The  funds  for  the  attainment 


of  this  end  are  stated  in  sections  53  and  54,  which 
give  a  right  of  recourse  to  the  rates.  T^ese  schools 
must  be  public  elementary  schools. 

What,  then,  is  meant  by  a  *'  public  elementary 
school "  P  We  have  the  answer  in  sections  3,  7,  and 
97.  It  is,  in  the  first  place,  a  school  or  department 
of  a  tchool,  at  which  elementary  education  is  the 
princip»l  part  of  the  education  there  given ;  by  which 
phrase  I  understand  to  be  meant  the  principal  part 
of  the  education  of  each  of  the  children  who 
attend  the  school.  Secondly,  it  is  a  school  whose 
scholars  are  free  from  any  religious  test  and  from 
compulsion  to  attend  any  religious  teaching  or 
religious  service  or  Sunday-school  and  where  any 
religious  observance  or  instruction  to  those  whose 
parents  desire  it  is  subject  to  certain  conditions, 
^irdly,  it  is  to  be  open  to  inspection  by  her  Majesty's 
inspectors  of  schools  under  the  Education  Department; 
and  fourthly,  we  have  the  important  stipulation  in 
section  7  (4)  that  "  the  school  shall  be  conducted  in 
aco<^rdance  with  the  conditioos  required  to  be 
fulfilled  by  an  elementary  school  in  order  to  obtain 
an  annual  Parliamentary  grant."  The  term  *'  Parlia- 
mentary grant "  is  explained  by  section  3  to  mean  a 
grant  nuMle  in  aid  of  an  elementary  school,  either 
annual  or  otherwise,  out  of  money  provided  by 
Parliament  for  the  civd  service  intituled  ''for 
public  education  in  Ghreat  Britain."  The  97th 
section  provides  that  the  conditions  required  to 
be  fulfilled  by  an  elementary  school  in  order  to 
obtain  an  annual  Parliamentary  grant  shall  be 
those  contained  iu  the  minutes  of  the  Education 
Department  in  f o/ce  for  the  time  being. 

The  cmoial  question  in  this  case,  in  my  view,  is 
this:  Does  the  porase  "public  elementary  ftobool" — 
I.e.,  school  which  the  school  board  is  to  provide  and 
maintain — as  defined  by  the  Elemeotary  Education 
Act,  1870,  involve  or  conoote  any,  and  if  so  what, 
limitation  upon  the  character  or  extent  of  the  secular 
instruction  to  be  given,  so  far,  at  any  rate,  as  regards 
instruction  the  cost  of  which  may  be  defrayea  out 
of  the  rates  under  section  54  ?  Two  things,  I  think, 
are  clear.  First,  that  the  education  is  to  be  the 
education  of  children  and  not  of  adults;  secondly, 
that  only  the  principal  part  of  the  education  and 
not  the  whole  of  it  must  be  "  elementary  education." 
Is  there  any  further  limitstion  ?  In  my  opinion  there 
is.  I  ag^ee  with  my  brother  Wills  in  thinking  that  if 
the  provifeions  of  the  Elementary  Education  Aot,  1870, 
and  especially  section  7  (4),  are  duly  considered,  it 
was  the  dear  intention  of  Parlitment  to  plaoe  public 
elementary  schools  (and  it  is  only  such  that  the  board 
may  legally  provide  and  maintain)  under  the  sole 
administration  of  the  Edocation  Department  at 
Whitehall.  I  think  that  the  education  which  might 
be  pttid  for  out  of  the  rates  was  intended  to  be  educa- 
tion either  prescribed  or  approved  by  that  department 
as  the  responsible  authority.  The  minutes  of  that 
department  now  in  force  are  contained  in  the 
•<Code"  of  1898.  It  lays  down  certain  conditions 
as  necesssry  for  the  obtaining  of  the  grant.  Some 
subjects — ^reading,  writing,  and  arithmetic,  needle^ 
work  (for  girls),  and  drawing  (for  boys),  and  one 
'* class"  subject — the  Code  prescribes  as  obligatory 
subjects  of  instruction  and  denotes  as  '*  the  elementary 
subjects";  others,  lees  elemeotary,  it  authorizes  »s 
optional  subjects,  either  "  class  "or  '*  specific  " ;  and. 
after  giving  a  list  of  these,  it  adds  in  article  16 
that  a  sobj-ct  outside  the  list  of  *' specific"  sub- 
jects may  be  substituted  for  any  of  these  optional 
subjects,  "provided  that  a  graduated  scheme  of 
teaching  it  oe  submitted  to  aiid  be  approved  by  the 
inspector."  These,  obligatory  and  optional  alike,  are 
nant-eaming  subjects.  But,  further,  in  article  1 7  the 
Code  dedaxes  that  instri^otion  may  be  given  in  other 
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geoular  sab|foti.  alihongh  they  can  earn  no  grant; 
bat  they  moat  be  subjects  approved  by  the  depart- 
ment. So  that  this  Day  School  Code  of  1898  opntuns 
a  scheme  of  general  secular  education  for  children  in 
a  public  elemeutary  school,  part  of  which  is  obligatory 
and  part  optional,  but  all  of  which  is  either  prescribed 
by  or  requires  the  sunotion  of  the  Education  Depart- 
ment at  Whitehall,  and  is  subjected  annually  to 
examination  by  the  inspectors  who  belong  to  that 
d<>partment.  It  appears  to  me  that  the  Elementary 
Eoucation  Act,  1870,  when  carefully  considertd 
and  fairly  oonstmed,  sufficiently  shows  that  it 
is  for  the  provision  and  maintenance  of  a  school 
where  the  secular  mstruction  does  not  pass  b^ond 
these  limitations  that  it  has  given  to  the  school  botrd 
statutory  authority  to  draw  upon  the  rates.  That  which 
the  school  board  here  has  doLC — that  which  has  caused 
the  making  of  these  disallowances  and  suichargf'S  by 
the  auditor— has  been  tbe  expenditure  of  money  from 
this  source  upon  an  elaborate  system  of  advanced 
instruction  In  science  and  art  which  is  altogether 
outside  the  Day  School  Code,  and  in  regard  to  which 
the  Education  Department  at  Whitehall— the  director 
of  public  elementary  education  designated,  as  I  read 
it,  by  the  f ondamfntal  statute — has  neither  responsi- 
bility nor  ooBtrol,  nor  power  of  maintenance  or  ol 
reward. 

The  science  and  art  schools  and  classes  are  schools 
and  dasses  organized,  governed,  and  examined  l^  the 
Scienoe  and  Art  Department  at  South  Kensington.  As 
my  bro'her  Wills  has  fully  explained,  that  department 
although  at  its  head,  as  Aiey  are  also  at  the  head  of 
tbe  Education  Department  at  Whitehall,  are  the  Lord 
Preiident  of  the  Council  and  the  Vice-President  of 
the  Committee  of  Council  on  Eiuoation,  is  really 
distinct  end  different  from  the  Education  Department. 
It  has  a  separate  staff  and  organiz%tion,  separate 
ofiBoers,  separate  registration  ot  students,  separate 
examinations,  and  separate  inspectors.  It  administers 
moneys  voted  annually  by  Parbament  and  under  a 
separate  head  of  appropriation  for  instruction  in  sdeoce 
and  art  in  the  United  Kingdom ;  it  has  no  concern 
with  general  public  education  or  any  duty  towards 

Sublic  elementary  schools.  Its  Directory  (revised  in 
une,  1898)  which  corresponds  to  the  Code  of  tbe 
Education  Department  oontaios,  in  a  volume  of 
some  428  pag>^s»  a  statement  of  the  organization 
of  the  »chools  and  classes,  the  subjects  of  instruction, 
the  admission  ol  students,  the  methods  of  inspection 
and  examination,  the  conditions  upon  whion  grants 
and  rewards  are  given  to  teacbers  and  students,  and  a 
quantity  of  important  detailed  information  upon 
other  Inmiiches  of  the  orgamzation  and  working  of 
the  Science  and  Art  Department.  A  very  sbort 
inspection  of  this  volume  and  of  a  volume  of  tbe 
Science  Examination  Papers  for  1898.  which  is  also  in 
evidence,  suffices  to  show  the  vast  difference  between 
the  scope,  the  method,  and  the  character  of  the 
general  education  provided  for  children  by  the  Code 
and  those  of  the  special  education  provided  by  the 
Directory  for  the  Science  and  Art  Student*.  Article  1 8 
of  the  Directory,  I  may  add,  provides  that  no  student 
may  be  registered  for  a  grant  for  attendance  under 
the  Department  of  Science  and  Art  whose  name  is  on 
tbe  register  for  day  attendance  under  the  EngUsh 
Education  Department,  subject  to  the  exception  that 
a  scholar  of  an  elemental  pchool  who  has  been 
placed  altogether  in  Standard  VII.  of  the  Code  may 
on  peraonal  applieation  be  registered  in  an  event n^  class, 
with  the  approval  of  the  Dt*partment 

I  feel  compelled  to  hold  that  the  payment  by  the 

school  board  out  of  the  rates  for  the  provision  atd 

mainteoanctf  of  sdenoe  and  art  lohoofs  and  dassea 

in  day  schools  is  uiira  vires. 

The  position  of  the   school  board  in  regard  to 


evening  continuation  schools  does  not  appear  to  me 
to  be  in  any  essential  respect  different  from  its 
position  in  regard  to  day  schools.  Whilst  upon  the 
whole  I  have  come  to  the  conclusion  that  I  cannot 
hold,  as  we  were  asked  by  L  »rd  Bobert  Cecil  ia  his 
desraud  able  argument  to  hold,  that  a  scbool  bosurd 
cannot  legally  expend  rate-provided  money 
upon  iostraction  in  evening  continuation  Bchool«, 
I  certainly  do  hold  tbat  in  providinp;  and 
msintaioing  such  schools  they  must  not  in  the 
matter  of  instruction  go  outside  the  system  pre- 
sctibed  or  satictioned  and  controlled  by  the  Education 
Department  at  Whitehall.  The  Education  Depart- 
meot  has  a  Code  of  Begulations  for  the  Evening 
Continuation  Schools  which  corresponds  to  the  Coda 
of  Begulations  for  Day  Schools.  The  Code  in  force 
is  that  of  1897.  It  embodiM  (Appenc^ix  1)  many  of 
the  Begulations  of  the  Day  sohool  Code,  and 
amongst  others  (see  No.  77).  the  regulation  that 
every  school  must  be  conducted  asapubBc  eb*mentary 
school.  Naturally,  and  as  one  would  assume  from  the 
title,  the  curricidum  of  tbe  Evening  Continuation 
Sohool  Code  is  less  elementary,  more  advanced  and 
more  extensive  than  that  of  the  Day  Sohool  Code. 
It  leoognizes  (anide  3)  drawing  for  the  purpose 
of  the  fixed  grant ;  and  seems  in  the  same  artiote  to 
stipulate,  as  a  condition  of  the  grant,  in»i)ection  in  the 
subject  by  th<)  Soience  and  Art  Department.  But, 
as  I  understand  the  provisions  of  articles  3  aod  13a 
and  Appendix  3,  and  as  I  imderstaud  fromaninspection 
of  the  drawings  submictel  to  us,  the  scheme  of 
drawing  contemplated  by  the  Code  aud  seconded  by 
grant  from  tbe  Eduoatioa  Department  is  something 
of  a  f  «r  less  advanced  character  than  the  scheme  of 
the  Science  and  Art  Department  in  art  schools  and 
dassoe,  and  in  article  3  it  is  provided  expressly  that 
<*no  scholar  may  be  registered  in  an  evening  continua- 
tion school  for  drawing  who  is  receiving  iostruction 
in  a  sohool  of  art  or  art  classes  und*-r  the  Science  and 
Art  Department,  or  has  been  successful  in  an 
examination  of  the  Science  and  Art  Depsrtment  in 
connection  with  a  sohool  of  art  or  art  class."  In 
regard  to  science  ^p.  8)  it  is  prescribed  that 
"any  scheme  submitted  for  approval  in  a  soience 
subject  which  differs  from  that  given  for  this  subjeos 
in  the  sohedole  must  be  more  elementary  than 
the  elemeotary  stage  of  the  subject  as  shown  in  the 
Directory  of  uie  Science  and  Ait  Department.*'  It 
appears  to  me  that  the  curriculum  of  edeoation 
marked  out  for  evening  continuation  schools  as 
"public  elementary  schools*'  by  the  Education 
Deparrment  at  Whitehall  in  the  Code  of  1897— and 
in  certainly  is  not  wanting  in  elasuoity  (see  the 
expluiatory  note  on  page  7)— fixes  the  limits  of  the 
instruction  in  such  schools  for  which  the  sohool 
board  is  authorized  to  make  provision  out  of  funds 
obtaited  from  the  rates;  and  that  to  go  outside  these 
limits  and  provide  out  of  the  rates  science  and  art 
schools  and  classes  not  under  the  Edncati'm  Depart- 
ment but  und^r  the  Sct«-nce  and  Art  Department, 
and  not  indudi^d  in  the  Cods  of  the  E  iuoation  Depart- 
ment, is  ultra  vires. 

In  coming  to  this  conclusion  I  have  not  lost  sight 
of  the  Education  Code  (1890)  Act,  1890  (53  &  54 
Vict.  c.  22),  s.  1,  which  enacts,  in  sabstance,  that  for 
the  Parliamentary  grant  to  an  evening  sohool,  it 
should  not  be  necessary  that  elementary  education 
should  be  the  principal  part  of  the  education  there 
given ;  i>ud  to  that  extent,  and  for  the  purpose  off  the 
ParLamentarv  grant,  alters,  in  regard  to  evenia|^ 
Kchools,  the  definition  of  *' i-lementary  sohool"  (and, 
therefore,  of  <*  public  elementary  school  ")  in  the 
Education  Act,  1870.  I  am  uuable  to  lee  how  thia 
eoactment  entitles  the  school  board  to  speniithe 
money  drawn  from  the  rates  on  iiiBtruotion  authoriied 
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and  controlled  by  a  difftrei^t  department,  difESdront 
from  that  to  which  Beodon  4  (7)  of  the  Elementary 
Bduoation  Act,  1870,  refers,  when  it  speaks  of  a 
Parliamentary  grunt.  The  restriction  nuder  the  Act 
of  1890  of  the  quantum  of  the  undefined  thing  called 
*'  elementary  educattoa  "  which  was  reqnirtd  by  the 
Aot  of  1870  to  constitute  a  school  an  <*  elementary 
Bchool'*  does  not  touch  the  principle  upon  which, 
in  my  judgment,  the  propriety  of  the  sdtiool  bo»rd 
expenditure  out  of  the  rates  i%  to  be  ascertained.  As 
appears  in  tiie  Evening  Continuation  School  Code 
(Appendix  1,  p.  57),  the  evening  school  must,  like  the 
day  school,  be  oonducted  as  a  public  elementary 
■chool.  If  it  were  not,  it  could  not  legally  be  pro- 
Tided  and  maintained  by  a  school  board.  As  it  is  a 
public  elemeotary  school,  the  system  of  instruction 
in  it  mus^  for  the  reasons  which  I  have  felt  it  my 
duty  to  give  at  length,  so  far  as  that  instruction  is 
provided  by  the  school  board  out  of  the  rates,  be 
the  system  of  instruction  which  is  sanctioned  atid 
oontrolled  by  the  Education  Department,  and  Dot 
that  whioti  is  admioisterrd  by  the  Science  and  Art 
Department  in  South  Keosington.  I  ought,  I  think, 
before  leaving  the  subject  of  evening  continuation 
schools,  to  advert  to  one  matter  relating  to  their 
administcatioo,  which  was  the  topic  of  discussion  in 
the  course  of  the  argument  of  this  case.  The  Code 
of  1897  ("  Explanatory  memoraudom,*'  p.  7)  decltfas 
that  '*the  attendances  of  persons  ovfr  twenty-one 
years  of  a^e  will  henceforth  be  recognized."  In  the 
special  case,  paragraph  15,  it  is  'stated  that  '*  there 
is  no  Buperior  lioiit  of  age  in  evening  continuation 
schools,  and  a  great  number  of  scholars  are  adults." 
The  special  case  does  not  submit  to  us  any  question  as 
to  the  provision  and  matntensnce  of  science  and  art 
schools  or  classes  for  adults  as  distinguished  from 
youthful  scholsrs  ;  and  it  is,  of  course,  conceivable 
that  all  tbe  scholars  so  instructed  in  an  evening 
continuation  school  might  be  under  age.  Having 
regard,  however,  to  the  facts  stated  in  tbe  tpeoial 
case  and  the  importance  of  tbe  matter,  I  feel  it 
my  duty  to  say  that  in  my  jadement  to  educate 
aoults  in  a  public  elementary  school  by  means  of  funds, 
taken  out  of  rates  under  section  54  cf  the  Educa- 
tion Act,  1870,  is  certainly  beyond  the  legal  powers 
of  a  school  bjard.  However  wide  an  mterpreta- 
lion  be  given  to  the  terms  "  child"  and  **  children  " 
in  that  statute  they  plainly  do  not  include  '*  adults." 
Tbe  fact  that  the  E  incation  Department  has  deemed 
it  right,  for  tbe  purposes  of  a  grant,  to  recognize  the 
atteudanoe  of  adults  in  an  eveoing  continuation  school 
cannot,  a«  it  api)ears  to  mo,  legally  justify  the  action 
of  the  school  board  in  applying  to  the  ^ucation  of 
adults  funds  to  which  sn  Act  of  P«rliameut  has  given 
a  right  of  recourse  only  for  the  purpose  of  the 
eiuca'ion  of  children. 

I  nave  now  dealt  with  fie  second  and  the  really 
ioiportant  question.  As  to  the  first  quostioD,  whicu 
asks  our  judgment  as  to  tbe  power  of  the  school 
board,  as  a  statutory  authority,  to  provide  science 
and  srt  schools  or  classes,  either  ia  day  schools  or  in 
evening  cortinuation  schools,  I  may,  I  think,  deal 
with  it  briefly,  for,  as  I  understand  the  facts  which 
are  set  fortu  in  the  special  case,  this  is  an  academical 
and  not  really  a  pracaoul  ques'ion.  It  is  stated  in 
paragraph  29  of  tbe  speci«l  case  that  "  the  expenses 
incurred  ry  the  board  m  respect  of  science  and  ait 
schools  and  classes  under  the  Science  and  Art  Deparc- 
ment  have  always  cous  derably  exceeded  the  grants 
obtain^  from  the  Science  and  Arc  Department,  and 
the  deficiency  has  always  been  made  good  by  the  board 
out  of  the  school  fund  and  the  rates  levied  under  the 
Blementary  Education  Acts."  By  the  first  question,  as 
I  understand  it,  having  reesrd  to  the  terms  of  the 
second  question,  it  is  intended  to  ask  us  whether  it  is 


within  the  power  of  the  school  board,  as  a  statntorv  cor- 
poration, to  provide  science  and  art  schools  and  classes 
either  in  day  schools  or  in  eveniug  continuation  schools, 
in  cases  where  there  is  no  need,  in  order  to  defray  the 
cost,  to  have  recourse  to  the  rates  levied  under  tbe  Ele- 
mental y  Education  Act  I  sm  upon  the  whole  inclined 
to  think  that  there  might  be  circumstances  under 
which  a  school  board  might  act  as  suggested  without 
legal  objectloD.  In  so  saying,  I  have  in  view  tbe  provi- 
sions of  ihe  Education  Act,  1873,  s.  13.  It  appears  to 
me  that  there  might  be  a  gift  to  a  school  board  for 
educational  purposes  \mder  that  section  which  would 
enable  a  school  ooard  legally  to  provide  and  maintain 
by  means  of  it  a  sdeuoe  and  art  school  or  class.  That 
is  not  the  present  case.  In  answer  to  the  third 
question,  I  have  only  to  say  that  in  my  judgment  the 
rule  nisi  must  be  discharged.  No  distinction  in 
priuciple  between  the  three  disallowances  and  sur- 
charges was  suggested  by  counsel  at  the  bar,  and  I 
do  not  see  how  any  such  distinction  could  properly 
be  drawn* 

liule  discharged. 

Solicitors  for  the  auditor,  Sharp,  Parker,  &  Co. 

Soli^'itor  for  the  Camden  Science  and  Art  Corpora- 
tion, F.  W*  Harris. 

Solicitor  for  the  OorporAtion  of  London,  The  City 
Solicitor* 


Solicitor  for  the  London   School   Board,    C. 

Mortimer* 


E. 


(ttourt  of  flpprah 
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From  Q.  B.  Div. 
(A.  L.  Smith,  M.B.,  and     \         Dec.  19 ;  Jar.  2S. 
Collins  and  Stirling,  L. JJ.] 
Great  Northkbit  Eailwat  Co.  v,  CoMSfissioNERa 

OF  InLAITD  BEVEXirB.  (a.) 

Inland  revemit — Stamp  duty — Conveyance  on  sale — Sale 
of  right  not  before  in  existence — Railway  company — 
Statutory  right  to  prevent  working  of  minerals  under 
railway — Payment  of  compensatii.n  to  mine-owner-^ 
Receipt  and  vndertaking  to  Uave  mintrals  unworked — 
Railways  Clauses  Consolidation  Act,  184d  (8  dr  9  Vict* 
c.  20).  s.  n— Stamp  Act,  1891  (54  <fc  65  Vict.  c.  39), 
4.60. 

The  owners  of  coal  lying  under  a  railway,  having  heen 
required  by  the  railway  company,  under  section  78  of  the 
Railways  Clauses  Act,  1845.  t*  have  the  coal  unworked, 
ami  having  received  compensation  therefor,  signed  a 
document  acknowledging  the  receipt  of  the  comptnsaiion 
money,  and  underioJcing  to  leave  the  coal  unworked  and 
to  do  all  things  necessary  for  vesting  the  same  in  the 
railway  company. 

Held,  that  the  company  was  not  chargeable  with  ad 
valorem  stamp  duty  under  section  60  of  the  Stamp  Act, 
1891,  CM  the  transaction  between  the  parties  was  not  a  tale 
ofa**  right  not  before  in  txistence.'" 

Judgment  of  Darling  and  Phillimore,  JJ.  (48  W.  R. 
170,  [1899]  2  Q.  B.  652),  affirmed. 

This  was  an  appeal  from  the  judgment  of  a 
Divisional  Court  (Darling  and  Philiimore,  JJ.)  on  a 
CSS  stated  by  the  Commissioners  of  Inland  Bevenue 
under  section  13  of  the  Stamp  Act,  1891 :  reported 
48  W.  B.  170,  [1899]  2  Q.  B  652. 

On  the  10th  of  I>eoemb«-r,  1898,  the  Ghreat  Northern 
Bail  way  Co.,  under  section  12  of  the  Stamp  Act, 

(a.)  Beported  by  F.  G.  Buoker»  Esq.,  Barrister'* 
at-Law. 
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presented  an  instniment  to  tlie  GommiMioneni  of 
Inland  Revenue  for  the  ezpresvion  of  their  opinion 
•s  to  the  stamp  duty  with  whioh  it  was  chargeable. 
The  instrument  was  executed  under  the  following 
circumstances : 

The  Middleton  Estate  and  Colliery  Co.  (Limited) 
were  the  owners  of  certain  coal  and  the  lessees  of 
certain  other  coal  lying  under  land  situate  in  the 
borough  of  Leeds  and  partly  under  a  branch  line  of 
the  €hreat  Northern  Railway. 

The  railway  company  served  a  notice  on  the 
colliery  company  under  section  78  of  the  Railways 
Clauses  Consolidation  Act,  1845,  requiring  them  to 
leave  certain  of  the  said  coal  un worked  for  the 
protection  6f  the  railway  company,  and  stating  that 
the  railway  company  were  willing  to  make  com- 
pensation therefor. 

The  railway  company  and  the  colliery  company 
not  agreeing  as  to  the  amount  of  this  compensation, 
the  matter  was  referred  to  arbitration  in  pursuance  of 
the  Act. 

The  arbitrator  fixed  the  compensation  at  £1,099. 

The  colliery  company  havinir  reonived  from  the 
railway  company  the  sum  of  £1,099,  executed  the 
instrument  in  question  under  their  common  s»al. 

Tbe  -  instrument  wa^  as  follows:  *' We,  the 
Middleton  Estate  and  Colliery  Co.  (Limited),  having 
our  registered  office  at  Middleton,  m  the  parish  of 
Rothwell  and  county  of  York,  the  owners  in  fee 
simple  free  from  incumbrances  of  i^e  coal  hereinafter 
desuribed,  except  tbe  portion  thereof  comprised  in  the 
lease  hereinafter  referred  to,  of  whioh  portion  we  were 
at  the  date  of  the  notice  hereinafter  referred  to  the 
lessees,  hereby  acknowledge  to  have  received  from  the 
Great  Northern  Railway  Co.  (hereinafter  called  *'  the 
railway  company"),  with  the  consent  of  Marshall 
Nicholson,  the  lessor  under  the  same  leaie,  testified  by 
his  signature  at  the  foot  hereof,  the  sum  of  £1,099, 
being  the  compensation  payable  to  us  under  the  award 
of  Maurice  Deacon,  dated  the  7th  of  June,  1898,  for 
the  whole  of  the  Middleton  L*ttle  seam  of  coal  under 
all  that  piece  or  parcel  of  land  situate  in  the  borough 
of  Leeds,  aod  under  the  Huoslet  branch  of  tbe  rail- 
way company,  containing  by  admeasurement  three 
acres  or  thereabouts  .  .  .  which  said  coal  was 
requirf d  to  be  Itfft  unworked  by  a  notice  dated  the 
16th  of  July,  1897,  under  the  haod  of  William  L«tta, 
the  secretury  of  ttie  railway  company,  and  addressed 
to  us,  the  leasehold  portiun  whereof  was  demised  to 
us  for  the  term  of  ten  y«'ars  from  the  1st  of  July, 
1888,  under  an  indenture  of  lease  dated  the  22nd  of 
Februarv,  1889,  and  made  between  Marshall  Nichol- 
son, of  the  one  part,  and  us,  the  Middleton  Estate 
aod  OoUiery  Co.  (Limited),  of  the  other  part.  And 
m  consideration  of  tbe  said  payment  of  £1,099  we 
hereby  undertake  and  agree  to  leave  entirely  unworked 
the  whole  of  the  said  coal  exc(>pt  such  part  thereof  as 
may  be  necessary  for  the  purpose  of  drivins  throuffh 
tbe  saii  coal  three  headways  or  roads  of  such  a  hei^t 
and  width  as  are  usual  in  working  the  BCiddleton  Little 
*eam  of  coal  for  the  purpose  of  working  any  other  coal 
belonging  to  ns,  and  further  undertake  at  tbe  cost  of 
tbe  rati w»y  company  to  do  and  execute,  or  procure  to 
ba  done  aud  executed,  all  deeds,  matters,  and  things 
necessary  for  vesting  the  same  in  the  railway  company 
wbenever  thereunto  by  them  required.  And  we 
farther  acknowledge  and  declare  that  the  said  som 
indndes  satisfaction  and  compensation  for  all  claims 
which  but  for  these  presents  we  might  have 
maiotaiiicd,  either  under  tbe  provisions  of  any  statute, 
or  at  law  or  in  equity,  against  the  railway  company 
in  respect  of  the  said  coal.  Dated  this  6th  day  of 
December,  1898." 

The  Commissioners  of  Liland  Bevenne  being  of 
opinion  that  tbe  instrument  in  question  oonstitatod  m 


reuTmdatton  of  a  right  or  interest  in  property, 
assessed  ad  valorem  stamp  duty  thereupon,  as  upon  a 
conveyance  on  f ale,  at  the  rate  of  5s.  for  every  £50  of 
thA  sum  of  £1,099 

By  section  60  of  the  Stsiup  Act,  1891,  **  Where  upon 
the  sale  of  any  annuity  or  other  ngbt  not  before  in 
existeoce  such  annuity  or  other  right  is  not  created  by 
actual  grant  or  conveyance,  but  is  o]ily  secarel  by 
bond,  warrant  of  attorney,  covenant »  contract,  or 
otherwise,  the  bond  or  other  instrument,  or  some  one 
of  such  iostruments,  if  there  be  more  than  one,  is  to 
be  charged  with  the  same  duty  as  an  actual  grant  or 
conveyance,  and  is  for  the  purposes  of  this  Act  to  be 
deemed  an  instrument  of  conveyance  on  sale.*' 

The  schedule  to  the  Stamp  Act  contains  the 
following :  **  Release  or  renunciation  of  any  property, 
or  of  any  right  or  interest  in  any  property — Upon  a 
sale  (see  Conveyance  on  Sale);  by  way  of, security 
(see  ]Vfortg8|re,  &c.)  ;  in  anv  other  case.  10s." 

The  Divisional  Court  held  that  tbe  instrument  was 
not  a  r^ease  or  renunciation  of  property  or  of  any 
right  or  interest  in  property  upon  a  sale^  and  was 
therefore  not  chargeable  with  ad  valorem  duty,  but 
that  it  was  a  release  of  an  interest  in  property  and 
should  bear  a  10s.  stamp. 

The  Crown  appealed. 

Si^  Robert  Finlay,  A.O.,  and  DanckwerUy  Q,C,,  for 
fhe  Crown. 

C,A.  Bwsell,  Q,C,,  aud  Stamford  Button,  for  the 
respondents. 

Cur,  adv,  vuU, 

Jan.  28.— A.  L.  Smith,  M.R.,  read  the  following 
judgrment :  The  questions  argued  in  this  case  in  the 
Divisional  Courc,  aod,  apparently,  before  the 
Commissioners  of  Inland  Revenue,  have  now  come 
down  to  one,  wbich  is  whether  an  instrument  dated 
the  6th  of  December,  1898,  is  covered  by  section  60 
of  the  Stamp  Act,  1891,  and  thereby  made  liable  to 
an  ad  valorem  stamp  duty,  and  this  depends  upon  the 
true  construction  of  this  60th  rection,  which  i«  one  of 
the  sections  in  the  Stamp  Act  under  the  heading 
"Conveyances  on  Sale."  The  section  enacts  that 
**  Where  upon  the  si^e  of  any  annuity  or  other  right 
not  before  in  existence  such  annuity  or  other  right  is 
not  created  by  actual  grant  or  conveyance,  but  is 
only  secured  by  bond,  warrant  of  attorney,  covenant, 
contrsct,  or  otherwise,  the  bond  or  other  instrument 
or  some  one  of  such  instruments,  if  tbere  be  more  than 
one,  is  to  be  charged  with  the  same  duty  as  an  actual 
grant  or  conveyance,  aud  is  for  the  purposes  of  this 
Act  to  be  deemed  an  instrument  of  conveyance  on 
sale."  The  document  sought  to  be  charged  with  the 
stamp  duty  is  as  follows :  [His  lordship  read  tbe  docu- 
ment.] It  will  be  seen  that  to  come  within  the  section 
tiiiere  must  be  aright  not  before  in  existence,  and  there 
must  be  a  sale  of  such  right  which  is  secured  by  bond, 
contract,  or  otherwise.  Now,  assuming,  as  I  will,  in 
favour  of  the  Crown  that  there  was  a  sale  of  a  right 
in  tiie  present  case,  was  it  a  sale  of  a  rigbt  not  before 
in  existence — i.e.,  of  a  right  not  in  existence  before 
the  date  of  the  contract  sought  to  be  charged  with 
stamp  duty  P  Now,  when  did  the  right  in  the 
present  case  come  into  existence?  The  fscts  are 
these :  Prior  to  tbe  16th  of  July,  1897,  the  Great 
Nortbem  Railway  Co.  purchased  the  Nnds  necessary 
for  the  construction  of  its  Hunslet  brandi  line  of 
railway,  the  surface,  as  al^o  the  coal  under  the  said 
lands,  then  b^ing,  so  far  as  matenal,  the  property  of 
a  colliery  company.  By  virtue  of  seotiou  77  of  the 
Railways  Clauses  Act,  1845,  although  the  surfa^  of 
these  lands  upon  their  purohnse  passed  to  the  railway 
company,  the  ooal  lying  thereunder  did  not  pass,  but 
^  remained  the  property  of  the  colliery  company.  Some 
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time  after  this  purohase  by  tbe  railway  company,  the 
collif*ry  oomptny  pnrtuant  to  seotioo  78  of  ttie  Act  of 
1845,  gave  notice  to  the  railway  company  that  it 
was  dfsirous  of  working  the  coal  (which  was  still 
its  property)  in  three  acres  delineated  upon  a  plan. 
The  railway  comptny  thereupon  on  the  16th  of  July, 
1897,  gave  notice  to  the  colliery  company,  pursuant 
to  section  78  of  the  Act  of  1845,  thit  the  working 
of  the  coal  in  the  three  acres  would  be  likely  to 
cause  damage  to  the  works  of  tbe  railway  company, 
and  the  notice  required  the  colliery  company  to 
refrain  from  working  the  coal  under  the  three  acres, 
and  stated  that  the  railway  company  would  make 
compensation  to  the  colliery  company  for  so  much 
of  the  seam  of  ooal  as  was  within  the  three-acre 
area.  By  agreement  between  the  parties  the  amount 
of  compensation  to  be  paid  was  referred  to  an  arbi- 
trator, who  awarded  that  the  full  compensation  pay- 
able by  the  railway  company  to  the  ooUiery  company 
for  leaving  the  coal  unworked  was  the  sum  of  £1,099. 
It  will  be  seen  that  by  section  78  of  the  Act  of  1845, 
under  which  the  proceedings  above  stated  were 
taken,  it  is  enacted  that  *<  if  the  company  *'  (that  is, 
the  railway  company)  <*be  willing  to  make  compen- 
sation for  such  minet  or  any  part  thereof  to  such 
owner,  lessee,  or  occupier  thereof,  then  he  shall  not 
work  or  get  the  same.^'  Bo  that  upon  compensation 
made,  in  this  case  the  paymeot  of  the  £1,099,  a 
itatutory  right  is  brought  into  existence  in  favour  of 
the  railway  company.  I  will  assume  in  favour  of 
the  Cro»n  that  this  statutory  right  so  far  is  a  rifrht 
'  witbin  section  60  of  the  Stamp  Act,  1891 ;  but  the 
words  ''not  before  in  existence*'  have  to  be  dealt 
with.  The  point  is,  is  this  statutory  right  a  right 
not  before  in  existence — t.s.,  before  the  date  of  tbe 
contract  of  sale  ?  When  did  this  statutory  right 
first  oome  into  existence  ?  In  my  opinion,  when  the 
mineral  owner  bad  worked  up  so  near  to  the  railway 
that  in  the  opinion  of  the  railway  company  further 
working  might  do  damage  to  that  company  and  the 
notices  under  section  78  of  the  Bailways  Glauses  Act, 
1845,  had  been  given,  then  the  right  of  tbe  railway 
company  to  stop  the  further  working  for  ever  of  the 
minerals,  and  the  right  of  the  mineral  owner  to  be 
then  paid  for  his  minerals,  came  into  existence ;  and 
this  is  before  the  date  of  the  contract  sought  to  be 
charged  with  stamp  daty.  Tbis  right  does  not  there- 
fore satisfy  the  requisites  of  section  60.  for  it  was  in 
existence  before  the  date  of  the  document  sought  to 
be  charged.  This  appfal  must  therefore  be  dis- 
missed. 

Ck)LLiN8,  L.  J.,  read  the  following  judgment :  I  am 
of  opinion  that  the  decision  of  the  court  below  was 
right  in  this  case.  The  argument  in  tbat  court  »eems 
to  have  turned  mainly  on  th^  point  whether  the 
instrument  in  question  was  a  release  or  renunciation 
upon  a  sale  Bat  before  ns  the  discussion  was 
narrowed,  and  the  Grown,  as  I  understood,  admitted 
that,  unlets  the  case  c^uld  be  brought  within  8»ctioo 
60  of  the  Stamp  Act,  they  could  not  make  good  their 
claim  to  the  duty  which  they  sought  to  impose. 
Their  contention  was  that  there  ha«  been  a  sale  of  a 
right  not  before  in  existence  secured  by  the  instru- 
ment in  question.  In  order  to  s»e  whether  this  conten- 
tion is  well  founded  it  is.  ci  course,  necessary  to 
examine  section  60.  aod  to  scrutinize  the  instrument 
itself.  Section  60  is  as  follows :  [His  lordship  read 
the  section.]  It  seems  ro  me  that  to  bring  an  iostru- 
ment  witbin  this  section,  which  is  one  of  a  s'-ries 
dealing  with  conveyances  on  sale,  there  must  be— 
(a)  a  sale  of  an  annuity  or  otber  right ;  (b)  tbat  ri^ht 
must  not  be  an  already  existing  right,  but  must  take 
its  origin  from  the  transaction  of  the  sale  its^'lf ;  (c) 
the  right  must  be  one  the  sale  of  which  is  capable  of 


being  completed  by  grant  or  oonveyaoce.  If  these 
conditions  are  fulfilled  the  instrument,  or  one  of  tdlie 
instruments,  which  secures  such  right  by  bond,  con- 
trsct,  covenant,  or  otherwise  is  to  be  charged  with 
tbe  same  duty  as  an  actual  grant  or  conveyance, 
although  there  has  been  no  actual  grant  or  conveyance 
creating  the  right.  If  tbe  instrument  in  question 
fails  to  meet  any  one  of  these  conditions  it  is  not 
within  the  section.  Now  the  genesis  of  tbe  instru- 
ment is  this:  Under  section  78  of  the  Bailways 
Glauses  Act,  1845,  if  the  owner,  lessee,  or  occupier 
of  mines  under  or  within  a  certsia  distance  of  the 
railway  be  desirous  of  working  the  same  he  is  bound 
to  give  the  company  thirty  days*  notice.  The  com- 
pany may  then  inspect  the  mines,  and,  if  they  think 
the  working  is  likdy  to  damags  the  railway  and  are 
willing  to  make  compensation  for  such  mines  or  any 
part  thereof  to  the  o«mer,  &c.,  he  is  debarred  from 
working  them,  and  if  the  amount  ef  compensation  is 
not  agreed  upon,  it  may  be  settled  as  in  other  dis- 

Euted  cases.  By  section  79,  if  the  company  do  not 
ef ore  the  expiration  of  the  thirty  days  state  their 
willingness  f  o  treat,  the  owner  may  proceed  to  work 
them  in  the  usual  way.  Thus  automatically,  where 
the  sections  apply,  a  fetter  is  placed  by  statute,  as 
soon  as  the  railway  comte  into  existence,  on  tbe  mine 
owner,  who  is  compelied  to  give  notice  and  suspend 
action  for  thirty  days,  and  if  at  the  end  of  that  time 
the  company  are  wflliog  to  make  compensation  the 
fetter  becomes  absolute.  In  tbe  present  case  notice 
was  given.  The  company  were  willing  to  make  com- 
pensation. The  amount  was  ascertained  by  arbitra- 
tion and  paid,  and  thereupon  the  instrument  in 
question  was  executed  by  the  parties.  It  i*  in  the 
followiog  terms:  [His  lordsbip  read  it.]  The 
Attorney-General  admitted  that  under  the  above 
sections  no  property  in  the  coals  is  passed  to 
the  crnnptny  on  paying  compensation  (see 
ErrivgUm  v.  Metropolitan  Diiirict  Railway  Co., 
30  W.  B.  663,  19  Gb.  D.  559) ;  and  the  Attomey- 
Gt^neral  declined  to  take  tbe  point  that  the 
instrument  altered  the  effect  of  the  statute  in  this 
respect.  Doet,  then,  this  instrument  come  witUn 
section  60  P  I  think  not.  In  the  first  pl«oe  the  rights 
of  the  parties  were  fully  ascertained  by  statute  before 
the  iniitmm»nt  came  into  existence,  and  the  right 
which  the  Attorney-General  contends  was  secured  by 
the  instrument  existed  apart  from  and  before  the 
transaction  of  sale,  if  any  such  transaction  is  suggested 
after  the  statute  had  thus  asc«rtained  the  rights. 
Secondly,  there  was  in  point  of  fact  no  sale  at  all. 
No  property  and  no  estate  or  interest  in  any  property 
was  transferred  to  or  vetted  in  a  purchaser:  see 
section  54  of  the  Stamp  Act.  All  that  happened  was 
that  tbe  mine  owner  came  under  a  statutory  obliga- 
tu  n  not  to  work  or  g^t  a  certain  defined  portion  of 
coa^  which  continued  to  be  his  own  property.  Unless 
every  restriction  which  does  not  amount  to  a  grant  (s*e 
Rowhfdham  v.  Wilson,  8  H,  L.  Gas.  348,  8  W.  R.  H.  L. 
Dig.  4),  though  given  for  consideration,  is  a  sa^e  to  the 
covenantee,  there  is  no  sale  here.  Thirdly,  the  fetter 
so  accepted  by  the  owner  could  not  be  made  the 
subject  of  a  grant  or  conveyance  so  as  to  bind  the 
Ifmd  in  the  hands  of  successive  owners.  It  is  an 
arbitrary  fetter  debarring  the  owner  from  dealing 
with  a  given  area  of  land  in  a  particular  way  irre- 
spective of  whether  it  in  more  or  Jess  than  is  aotuaUy 
required  for  the  support  of  the  railway,  and  whether 
or  not  substituted  support  is  supplied  by  shoring  or 
other  means  The  right  to  enforce  such  a  restriction 
could  not,  in  my  ju<)gment,  be  tbe  subject  of  a  grant 
so  as  to  bind  the  land  in  tbe  hands  of  successive 
owners :  see  Keppell  v.  Bailey,  2  My.  &  K  517,  and 
the  other  cases  collected  in  the  notes  to  8pmter*B  case, 
1  Smith's  Leading  Gases  (lOth  ed.),  p.  52.    Nothing 
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bnt  a  Btatute  oould  create  *ach  a  right,  and  a  statute 
has  oreated  it.  It  seems  to  me,  therefore,  th«t  if  I 
am  right  as  to  any  of  the  conditions  imposed  by  the 
section,  the  instroment  fails  to  fulfil  any  of  them, 
and  therefore  does  not  fall  within  it. 

Stirling,  L.J.,  read  the  following  judgment: 
This  case  was  argued  on  the  footing  that  the  trans- 
action between  the  railway  compaoy  and  the  mine 
owners  stated  in  the  special  case  resulted  in  the 
aoquivilion  by  the  railway  compsmy not  of  any  property 
in  the  coal  desoribed  in  the  instrument  of  the  6fch  of 
Decemb^,  1898,  but  dimply  of  the  statutory  right 
arising  under  section  78  of  the  Railways  Clauses  Act, 
1845.  That  section  requires  the  owoers,  lessees,  or 
occupiers  of  any  mines  or  minerals  lying  under  the 
railway  or  works  connected  therewith  or  within  forty 
yards  therefrom  to  give  thirty  dayb'  notice  to  the 
company  of  an  intention  to  work  the  same ;  and  it  is 
thereupon  provided  that  "  if  it  appear  to  ttie  company 
that  the  working  of  such  mioes  or  minerals  is  likely 
to  damage  the  works  of  the  railway,  and  if  the 
company  be  willing  to  make  compensation  for  such 
mines  or  any  part  thereof  to  such  owner,  lessee,  or 
occupier  thereof,  then  he  shall  not  work  or  get  the 
same."  It  imposes  therefore  on  tae  mine  owner,  on 
certain  coDditions  being  satisfied  (as  they  were  in  the 
case  xmder  consideration),  a  legal  obligation  not  to 
work  or  get  the  mines  or  mioerals ;  and  it  confers  on 
the  railway  company  a  corresponding  right — viz.,  to 
insist  on  the  observance  of  that  obligation,  but  not  to 
make  active  use  ia  any  way  of  the  min^  owner's 
property.  Sach  a  right  differs  from  a  right  of  support, 
being  more  extennive  in  some  respects  and  less  bo  in 
others.  In  particuar  it  dififers  in  this,  that  the  obliga- 
tion under  it  is  purely  negative,  whereas  acoordiug  to 
the  opinion  rxpressfd  by  Lord  Selbome,  L.C.,  and 
Lords  Blackburn  and  Watson,  in  advismg  the  House 
of  Lcvds  in  DoUton  v.  Angus,  30  W.  R.  191,  6  App. 
Ca^.  740,  aright  of  support  to  buildings  is  an  easeoiwnt 
not  pturely  negative  and  is  capable  of  being  cr^^ated  by 
^rdtnt.  There  IS  no  authority  that  a  right  or  oblige- 
tiou  such  as  that  which  arises  under  section  78  of  the 
Railways  CUuses  Aut,  1845,  is  capable  of  being  created 
by  iirant ;  and  upon  the  principles  Kid  down  in  Keppell 
V.  Biiley,  and  acted  upon  in  Ackroyd  v.  Smithy  10 
O.  B.  164,  and  other  c«ses,  I  am  of  opinion  that  it  is 
not.  A  right  and  obligation  of  this  kind  coidd  only 
be  created,  apart  from  statate,  by  covenant,  and  if  so 
created  would  have  different  incidents  from  a  legal 
right  created  by  grant.  This  is  pointed  out  by 
Mellish,  L.J.,in  Leech  v.  Sckwedtr,  22  W.  R.  633, 
L.  R.  9  Ch.  App.  463. 

Now  the  claim  of  the  Crown  to  ad  valorem  duty  is 
based  on  the  contention  that  the  transaction  referred 
to  was  a  tale  witbin  the  meaning  of  the  Stamp  Act. 
That  transaction  was  one  by  which  the  mine  owner,  in 
considerat.on  of  a  stmi  of  money  paid  to  him,  became 
fcubjectto  a  statutory  obligation  of  a  purely  negative 
character ;  it  closely  resembles  a  transaction  by  which 
for  the  like  consideration  a  mine  owner  has  entered 
into  a  covenant  not  to  work  or  get  his  mines  or 
minerals.  If  one  is  a  sale,  so,  in  my  opinion,  is  the 
other.  In  my  ju<1gment  a  covenant  entered  into  for 
Vtilue  to  abstain  from  doing  a  particular  act  or  class  of 
acts  is  not  a  sale  within  the  meanmg  of  the  Stamp 
Act.  I  think  that  in  order  that  there  may  be  a  sale 
within  the  menning  of  that  Act  there  must  be  a 
transaction  as  the  result  of  which,  in  tbe  language  of 
section  54  of  the  Stamp  Act,  some  ''property  it 
estate  or  interest  in  property  is  transferred  t«i  or  vested 
in  a  purchaser  or  some  other  person  on  his  behalf  or 
by  his  direction";  and  iu  the  present  owe  1  am 
unable  to  see  that  any  property  or  any  estate  or 
interest  in  property  was  so  transferred  or  vested.    1 1 


also  think,  as  regirds  section  60  of  the  Stamp  Act, 
that  the  statutory  right  came  into  existence,  at  the 
latest,  when  the  railway  company  gave  n  >ttca  of  their 
willingness  to  treat,  and  oon8eqa*^ntly  was  in  exist- 
ence before  the  alleg^  sale.  For  those  reasons  I  am 
of  opinion  that  the  instrument  of  the  6th  of  December, 
1898,  is  not  liable  to  ad  valorem  stamp  du'y,  and  that 
the  appeal  ought  to  be  dismissed. 

Appeal  diemUeed* 

Solicitor  for  the  Crown,  The  Solicitor  of  Inland 
Bevenue, 

Solicitor  for  the  respondents,  22.  Hill  Dawe» 


Prom  Q.  B.  Div.  ) 

(Rigby,  Vaughan  Williams,  >  Jan.  18. 

and  Stirling,  L.  JJ.)        } 

In  re  Sha.w. 
Ex  parte  Gill  aitd  Stjtcliffk.  (a.) 
Bankruptcy  —  Petition  —  Bec-iving    order  —  Fraud  — 

**  Sufficient  cause''— Bankruptcy  Act,  1883  (46  &  47 

Frc^  e.  52),  s.  7,  sub'Section  3. 

In  July,  1899,  the  debtor  proposed  to  pay  his  creditors 
a  composition  of  lOs.  in  the  pound.  Gill,  one  of  the 
creditTrs,  re/used  to  accept  the  composition  unles  the 
debtor  gave  him  a  promissory  note,  for  the  balance  of  his 
debt.  The  composition  fdl  through,  and  in  August, 
1900,  Gill  and  Sutcliffe  presented  a  joint  petition  against 
the  debtor. 

Held,  that  the  conduct  of  Gill  with  reference  to  the 
proposed  composition  constituted  **  sufficient  cause*'  why 
no  order  ought  to  be  made,  and  dismissed  the  petition. 

Decision  of  the  Divisional  Court  (Wright  and  Philli- 
more  J  J.},  ante,  p.  141,  reversed. 

Appeal  from  the  decision  of  the  Divisiontl  Court 
(Wright  and  Philimore  J  J  ),  report-d  ante,  p.  141. 

On  the  19th  of  July,  1899,  tue  d  btor  Siaw  insiied 
a  circular  conveninir  a  mnftitig  of  his  creditors,  which 
was  held  on  the  23rd  of  Jaly  following.  Creditors 
to  the  amount  of  about  £2,500  attended  and  oairied 
a  r^olutton  that  the  creditors  slould  aooept  a  com- 
poMtion  of  lOs.  iu  the  pound.  ' 

On  the  24th  of  July  notices  of  this  resolution  were 
sent  to  all  the  creditors. 

On  ,the  2dth  of  July  GUI,  one  of  the  petitionicg 
creditors  who  had  not  been  present  at  the  meeting, 
called  upon  the  debtor  and  verbally  assented  to  tbe 
resolution. 

On  ttie  27th of  July  he  again  called  on  the  debtor  and 
then  st«ted  that  he  would  not  accept  the  composition 
unless  the  debtor  would  give  him  a  promissory  note 
for  the  balance  of  his  debt,  which  the  debtor  dedined 
to  do. 

Upon  the  2nd  of  August  QUI  sent  a  letter  to  the 
d^'btor  referrinic  to  the  arrangement  proposed  at  the 
interview  of  the  27th  of  July,  and  enclosing  a  pro- 
missory note  which  he  requ«'sted  the  debtor  to  sign 
aid  return,  but  the  debtor  refused  to  do  so. 

The  composition  resolve  1  upon  at  the  meeting  of 
the  23rd  of  Jnly.  1899,  ffll  through  owing  to  the 
oppofition  of  Gill  and  certain  other  creditors. 

Upon  the  4th  of  August,  1900,  the  debtor  executed 
a  deed  assign >ng  the  whole  of  his  property  to  trustees 
for  the  benefit  of  the  general  lody  of  h<s  creditors. 

On  the  29th  of  August,  1900.  Gill  and  another 
creditor  namfd  Suciiliff'4,  neither  of  wnom  had 
assented  to  the  deed  of  assignment  preiented  a  joint 

(a.)  Reported  by  S.  B.  Williamb,  Esq.,  Barristtr- 
at-Law. 
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petition  against  the  debtor  eettiog  np  that  deed  as  an 
aot  of  b»nkruptc^. 

Sntdiffe  had  open  in  no  way  connected  with  the 
arrmngement  proposed  by  Qill  to  the  debtor  in  Jaly» 
1899. 

•  Upon  the  hearing  of  the  petition  the  registrar  held 
that  tbe  petition  Iwd  been  presented  in  consequence 
of  the  refusal  of  tbe  debtor  to  accent  Gill's  proposal, 
and  that  tberefore  there  was  sufficient  Cttiue  why  no 
receiving  order  shoold  be  made,  and  dismissed  the 
petition. 

On  appMBal  from  tlus  dedaon  to  the  DiYisiooal 
Goiui,  Wright  and  Phillimore,  JJ.,  held  that  inasmuch 
as  it  had  not  been  shown  that  the  antecedent  con- 
duct of  Qill  had  any  oooncction  with  the  petition,  or 
that  the  petition  had  been  used  for  the  purpose  of 
extortion,  there  was  no  sufficient  cause  for  dismiBsing 
the  petition,  and  that  a  xeoeiving  order  must  be 
made. 

From  this  dedtion  the  debtor  now  appealed 

Scott  Fox.  Q.a,  and  J.  J.  Wright,  for  the  debtor, 
supported  the  decision  of  theregistrar»  and  relied  upon 
In  re  Otway,  Ex  parte  Olway,  [1895]  1  Q.  B.  812,  43 
W.  B  Dig.  17. 

Bced,  Q.C.f  and  H.  T.  Aikineon,  for  the  petitioning 
creditors,  contended  that  a  receiving  order  oould  only 
be  refused  whf re  the  petition  was  an  abuse  of  the 
process  of  the  court,  which  was  not  Ihe  case  her^,  and 
rdi^d  upon  King  v.  Henderson,  47  W.  E.  167,  [1898] 
A.  a  720. 

BiGBY,  L.  J.,  said :  This  is  a  petition  presented  by 
two  orediti  rs.  Gill  and  Sutdiffe.  Tdere  is  no  sugges- 
tion of  misconduct  agaiost  Sutdiffe,  but  he  has  no 
independt-nt  rigbt  to  a  reoei?in«  order.  The  sole 
question  is  whether  Qill  has  so  misaonduoted  himsdf 
mat  the  petitaoDing  creditors  have  no  right  to  avail 
themsdves  of  the  act  of  bankruptcy  in  Jidy,  1899, 
atkd  whether  they  have  according  to  the  dedded  cases 
preduded  themsdvet  from  obtaining  a  recdving 
cxrder  It  is  agreed  on  all  hands  that  if  a  creditor 
goes  to  tbe  debtor  and  says:  "Pay  me  sometiiing 
beyond  what  you  owe  me  or  I  shall  file  a  petition," 
that  petition  cannot  ba  the  basis  of  a  rnw^ing  order. 
Such  conduct  makes  it  plain  that  the  creditor  is  using 
the  process  of  the  court  to  i>xtort  money.  But  that 
Is  not  quite  the  esse  here.  In  July,  1899,  there  was 
a  dedaration  of  insolTency  which  was  an  act  of 
bai>kniptcy,  and  shortly  afterwards  GiU  proposed  to 
the  debtor  t^t  he  should  be  paid  the  full  amount  of 
his  debt  whidi  was  a  distinct  fraud.  Indeed,  fraud 
is  not  denied,  but  the  suggestion  has  been  made, 
which  I  repudiae,  that  if  a  person  mer^^ly  attempts 
to  commit  a  fraud  he  i«  not  to  be  deprivi^d  of  his  r-ghts. 
There  is,  however,  no  question  of  putting  a  person  in  the 
podtion  of  an  outlaw.  The  ncople  question  is  whethi-r 
the  petitioning  creditors  have  a  right  to  avail  them- 
selves of  the  act  of  bankruptcy.  What  was  in  OilVs 
mind?  He  practically  said  to  the  debtor:  "If  I 
stsnd  out  you  know  what  I  can  do  againit  you ;  if 
you  aoc«>pt  my  proposal  yon  will  escape  bankrupt!^." 
The  incapadty  arisiog  from  the  fraud  lasted  until  the 
presentation  of  this  petition,  which  was  in  fact 
founded  on  tbe  act  of  bankruptoy  of  the  23rd  of 
Julv,  1899.  It  is  not  going  beyond  tbe  dedded  casos 
to  hold  that  where  a  creditor  obtains  some  unfair 
advantage  in  c<  ndderation  of  giving  assist  anoe  to  the 
debtor  to  avoid  bankruptcy*  he  is  preduded  from 
availing  himsdf  of  the  aot  of  bankruptcy.  The  Act 
says  if  there  is  sufficient  cause  why  no  order  should 
be  made,  the  petition  msy  be  dismisied.  Here 
suffident  cause  u  shown.  The  attempt  to  extort  is 
enoDffhy  and  it  is  not  necessary  that  t^e  petition 
should  be  presented  at  the  time  when  the  fraud  is 


attempted.    The  order  of  the  Divisional  Court  must 
be  reversed. 

Yaughak  Williams,  L.J.,  said  respondent's  counsel 
took  th«i  only  liuo  possible — ^namdy,  iu  contending 
that  this  petidon  was  uoconnected  with  the  attempted 
fraud,  and  that  this  was  not  a  case  where  a  creditor 
straightway  filed  a  petition  on  the  refusal  of  his 
proposal.  It  was  urged  that  this  petition  was  not 
the  scourge,  but  an  entirely  independent  proceeding, 
and  that  it  was  not  presented  because  Gill's  proposal 
was  refused.  Bat  his  lordthlp  thought  there  was 
amply  suffident  cause  in  this  case  for  dismitdng  the 
petition. 

Stiruno,  L.J.,  sgreed. 

Appeal  allowed,  , 

Solidtors,  Firth  <fc  Co.,  for  J,  W.  Piercy,  Hudders- 
fiold ;  Bower  &  Co,,  for  Longbotham  &  Co,f  Halifax. 


iQigfl  (Sourt  of  Jfusttre. 


)iv.    I 


Dec.  5. 


Chan.  Div. 
Kekewich, 
Bagot  Pnbifmatio  Tyrb  Co.  (Limitkd)  v,  Olippeb 

Pneumatic  Tyre  Co.  (Limited),  (a.) 
Company — Contract  .on  hehalf  of  intended  company'^ 
Adoption — Inference — Privity  of  contract. 

The  plaintiff  company  entered  into  an  agreement  with 
A,  B,  to  grant  to  him,  or  a  company  to  be  formed,  by 
him,  an  exclitsive  licence  to  use  certain  patents.  A,  B, 
then  entered  into  an  agreement  with  C,  D,  to  sell  the 
licence  to  him  on  behalf  of  the  intended  company,  and  this 
agreement  loas  adopted  by  the  intended  company,  the 
defendants,  by  another  agreement,  to  which  A,  B,,  C,  1),, 
and  the  defendants  were  parties. 

Held,  that  there  was  no  privity  of  contract  between  the 
plaintiffs  and  defendants,  and  that  no  contract  between 
them  could  be  inferred  from  the  facts  of  the  case. 

In  r»  NortbunibMrland  Avenue  Hotel  Co.,  33  Ch,  D, 
16,  35  W,  It.  Dig.  SQ,  foUowed. 

Howard  v.  Patent  Ivory  Manufaoturiog  Co.,  36 
W,  B,  801,  38  Ch,  D.  156,  and  Werderman  v,  Soci^te 
G§Derale  d'Electricit^,  30  W,  R.  33,  19  Ch.  D.  246, 
discussed. 

Action. 

This  was  an  ac4on  brought  to  have  i*^  declared  that 
the  defendants  were  actii>g  in  breach  of  an  agree- 
ment which  1h«'y  had  adopted,  and  the  plaintiffs 
claimed  a  iradiuK  account  and  various  dedaration s  as 
to  the  rights  of  the  paities. 

The  pluintiff  company  was  incorporated  on  the  14th 
of  October,  1896.  and  on  the  3rd  of  Mardi,  1897, 
entered  into  an  agreement  with  T.  C.  Phf  Ips  to  grant 
to  him  or  to  a  company  io  course  of  formation  by  him 
an  excludve  licence  to  use  certain  patents  bdonging 
to  the  plaintifGB.  Tbe  oonnderation  for  this  grant 
was  that,  after  setting  aside  each  year  a  cumulative 
preferential  dividend  equal  to  8  per  cent,  on  the 
capital  (£150,000)  of  tbe  proposed  company,  that 
company  should  pay  to  the  plaintifEs  in  each  year  out 
of  their  reiuaining  profits  available  for  dividend  a  sum 
equd  to  8  per  cent,  upon  a  fixfd  capital  of  £150  000, 
and  the  plsintiffB  were  to  recdve  a  further  sum  equal 
to  one  half  tne  bAlance  (if  any)  of  the  net  profits  of 
such  company  available  lor  dividend  in  eadi  yesr. 

(a.)  Reported  by  J.  S.  Risley,  Esiq.,  Barrister-at- 
Law. 
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On  the  5th  of  Maroh,  1897.  Phelps  entered  into  an 
agreement  «ith  E.  Pieroy  to  sell  to  him  on  behalf  of 
the  intended  oompauy  the  said  ezdasiye  lioenoe  and 
also  certain  other  lioences  and  oontraots  therein 
specified  for  £120.000,  of  which  £60,000  was  to  be 
paid  in  cash  and  the  balasce  in  cash  or  shares  at  the 
option  of  the  directors  of  the  intoided  company. 

On  the  8th  of  March,  1897,  the  intetided  company 
was  incorporated  with  a  capital  of  £150,000  in  £1 
shares  under  the  title  of  the  Clipper  Poeamatio  Tyre 
Oo»  (limited),  the  defendant  company,  and  by  an 
ag^reement  of  the  8th  of  April,  1897,  the  agreement 
wuh  Pieroy  was  adopted  by  the  company,  with  the 
modification  that  the  purchase  price  of  £120,000  was 
to  be  ^aid  as  to  £40,000  in  cash  and  as  to  the 
balance  in  fully  paid-up  shares. 

Balance-sheets  were  issued  by  the  defendants  in 
1898  showing  a  profit,  but  no  aaaoimt  was  placed  to 
re*erve  fond,  and  no  dividend  was  declared. 

In  Ojtober,  1899,  they  issued  a  balance-sheet  dated 
the  30th  of  September,  1899,  showing  large  profits, 
out  of  which  a  som  was  carried  to  roserTe  fund  and  a 
sum  of  £3,000  was  written  off  as  depredation  and 
towards  the  extinction  of  the  cost  of  licences  and 
oontracts.  About  the  same  time  the  defendants 
wrote  the  plaintiffs  a  letter  stating  that  their  future 
policy  would  be  to  continue  to  provide  out  of  profits 
for  depreciation  and  for  the  ultimate  extinction  of 
the  cost  of  such  licences  and  cootracts. 

After  some  correspondence  arising  out  of  this  letter 
^  the  plaintiffs  brought  the  present  action. 

Warrififfton,  Q.C,  and  E.  F.  Spence,  for  the 
plaintiffs. — ^The  nature  of  tbis  agreem*-nt  is  that  it  U 
one  to  be  performed  by  the  intended  company,  and 
the  defendant  company  by  adopting  the  agreemeot 
between  Pieroy  and  Phelps  after  being  incorporated 
became  the  equitable  assignees  of  the  licence. 
Farther,  the  contract  was  always  treated  by  the 
defendants  as  subsistLng  between  the  plaintiff 
company  and  themselves,  as  is  shown  by  the  corre- 
spondence and  the  minute  books  of  the  defendant 
company.  Direct  contractual  oblieati'^n  between  the 
parties  might  consequently  he  arrived  at  in  one  of 
two  ways.  The  defendants  either  adopted  the 
plttintiifs  original  agn^ement  with  Phelps,  who  was  a 
inere  conduit  pipe,  anl  thereby  became  tbe  other 
party  to  that  agreement,  or  else  by  their  condact  t^ey 
adopted  the  plaintiffs  af  the  persons  to  whom  they 
should  look  for  the  performance  of  the  obUgatioos  of 
the  contract  and  treated  themselves  as  the  persons 
liable,  on  the  other  hand,  io  the  plaiotiffs.  The  case 
is  not  govemet  by  In  re  NoHhuniberland  Avenue 
H>M  Co,,  33  Oh.  D.  16.  35  W.  E.  Dig.  38,  bun  by 
Hotvard  v.  PaJttni  J  vary  Manufacturing  Co.,  36  W.  R. 
801,  36  Ob.  D.  156,  in  which  a  contract  between  the 
parties  was  inferred  from  the  facts.  Apart  from 
express  or  inferred  contract,  the  defendants  became 
assignees  of  a  licence  with  notioe  of  tbe  obligations 
attached  thereto,  and  were  t&erffore  bound  to 
perform  tbe  latter:  Werderman  v.  SociSte  OenSrale 
irEhciricite,  30  W.  E.  33.  19  Oh.  D.  246. 

Neville,  Q  C,  and  C.H,  Sargard  for  the  defendants. 
— There  is  no  contract  at  h1),  express  or  inferred. 
There  was  no  privity  between  the  two  companies 
through  Ph<Ups,  who  was  neither  an  agent  nor  a 
trustee  for  the  plai'«t)ffi,  but  a  purchaser  from  th*m. 
The  case  is  withm  the  paociple  of  In  re  Northumber- 
land Avenue  Hotel  Co.,  mnd  there  is  no  contract  to  be 
inferred  from  tbe  facts  of  this  case,  as  was  done  in  the 
peculiar  circumstances  of  Howard  v.  Patent  Ivory 
Manufacturing  Co.  That  case  constitated  an  excep- 
tion, and  tbe  present  case  in  no  w«y  resembles  it. 
In  Werderman  v.  Boci^  (^htSrale  d'ElectriciU  special 
property  passed  to  the  assigoces  with  the  buroen  of 


liability  attached  to  the  property  itself.  There 
no  personal  obligation.  The  licence  to  Phelps  did 
not  contain  terms  attaching  to  the  property  itself,  as 
was  contended  by  the  plamtiffs.  The  pkuntiffls  oon- 
s^quently  had  no  right  of  action. 

[As  the  case  was  dedded  upon  this  point  the  other 
questions  argued  need  not  be  referred  to.] 

E.  F.  Spence  replied. 

Kekewich,    J.— The   first    point    made    by   the 
defendants  goes  to  tbe  root  of  the  plaintiffi'  title. 
The  defendants,  in  short,  say  you  cannot  sue  us  here 
because  you  have  no  right  of   action.      If  that  is 
decided  in  favour  of  the  defendants  it  is  not  necessary 
to  go  into  other  questions,  however  interesting  they 
may   b»,    and    however    important    they   may   be 
between  the  parties.    The  defendants  have  entered 
into  no  direct  contract  with  the  plaintiffs.    It  is  not 
suggested  that  there  is  any  direct  privity  of  con- 
tract, but  the  plaintiffs  say  that  they  are  entitled  to 
sue  by  reason  ei^er  of  a  contract  inferred,  which  is  a 
separate  point,  or  by  reason  of  some  contract  not 
inf ened  from  tiie  facts,  but  to  be  imported  somehow 
or  other  into  the   documents,  although  not   there 
expressed.      I   must   deal   with   these   two   pointe 
separately.    The  first  document  is  that  of  the  3rd  of 
March,  1897,  whereby  the  plaintiffs  agreed  to  grant 
to  one  Phelps  a  licence,  the  terms  of  which  are  set 
out  in  the  schedule,  and  he,  on  ihe  other  hand, 
entered  into  certain    contracts  with   tbe   plaintiffs. 
It  appears  on  the  face  of  it  thai:  Phelps  was  not 
buying  for  his  own  benefit,  but  that  he  intended 
to  toke  the  licence  on  b%h«lf  of   a   company  in- 
tended to  be  formed.    The  coostderation,  therefore, 
as  frequently  happens  in  these  cases,  was  not  a  con- 
sideration to  be  paid  by  Phelps  personally,  but  one  to 
be  provided  by  the  company,  who,  it  was  supposed , 
would  put  themselves  into   Phelps's  position,  and, 
somehow  or  other,  by  direct  contract  or  otherwise, 
become  bound  to  the  plaintiffs.    The  next  stop  is  that 
Phelps  enters  into  an    agreement  with   one  Ernest 
Piercy.    That  is  the  agreement  of  the  5th  of  March, 
1897.    Asain,  Piercy  is  not  a  person  buying  on  his 
own  account.    He  is  really  rnly  the  representetive  of 
the  company.    The  company  was  not  then  formed, 
but  it  was  near  incorporation,  and  by  an  agreement 
of  the  8th  of  April,  a  few  weeks  l«ter,  the  present 
defendante,  who  were  the  company  contemplated  and 
intended  to  be  formed,  adopted  the   agreement,  so 
that  they  became  so  far  bound  that  the  agreemeot  by 
Pieroy  became  an  agreement  entered  into  by  them. 
There   may  be  a  question,  of  course,  whether   the 
company  was  incorporated  at  the  time — whether  they 
could  ratify  an  agreement  which  was  made  when  they 
were  not  m  existence,  but  I  pass  that  over,  and  I 
consider   that    by   the   agreement   of    the    8th   of 
April  thoy  became  bound  to  Phelps.    Bat,  assuming 
that,  that  carries  us,  it  seems  to  me,  a  very  little  way 
on  to^^ards  the  position  that  the  defendant  company 
are  bound  to  the  plaintiffs,  with  whom  they  have 
entered  into  no  contract  whatever.    It  seems  to  me 
that  the  facts,  as  I  have  stated  them,  bring  this  case 
directly  within  the  authority  of  In  re  Northumberland 
Avenue  Hotel  Co,,  a  case  which  has  been  of  accepted 
authority  for  fourteen  years,  as  expounding  the  doc- 
trines which  have  been  regarded  by  the  courte  as  per- 
fectly settled.     I  do  not  see  myself  npon  tbe  facts  as 
Boated  that  there  is  any  distinction  in  sabstance  between 
this  case  and  In  re  Northumberland  Avenue  Hotel  Co, 
That  went  before  Ohitty,  J.,  and  the  Oourt  of  Appeal, 
and  it  was  decided  on  tbe  ground  that  there  was  no 
right  of  action  except  by  privity  of  contract,  and 
there  was  no  privity  of  oontraot  where  an  agreement 
was  made  by  atrostee  for  an  intended  company — 
V  even  though  the  company  had  been  afterwards  rormed. 
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It  is«  however,  aaid  that   the  case  of    Howard  y. 
PaUnt  Ivory  Manufadwring  Co*  establishes  an    ex- 
ception to  the  general  role  of  In  ft  Northumberland 
Avenue  Hokl  Co.^  and  that  this  case  is    wiUiin  the 
SKQeptioD.    Now  it  ia  a  little  difficult,  I  ooofess,  to 
me  to  nnderstand  all  the  facts  and  the   conclusion 
in  Howard  v.   Patent  Ivory  Manufacturing  Co»,   but 
with    the   assistance   of   counsel    I   thiuK   I   have 
sufficiently   mastered   it  for   the   present   purpose. 
Kay,  J.,  there  csme  to  the  conclusion  that  there  was 
a  contract  to  be  inferred  between  those  who  were 
suing  and   those   who  were  sued.     There  was  no 
flzpnfss  contract.    That  was  not  suggested  there,  but 
from  the  facts  which  he  had  stated  the  learned  judge 
inferred  a  contract  which  he  could  not  find  ezprestc^. 
It  is  not,  of  course,  contended  for  a  moment  that  a 
judge  or  jury  npght  not  in  a  proper  case  infer  a  con- 
tract which  is  not  strictly  proved,  but  I  venture  to 
thiok,  without  in  any  way  impugniog  the  authority 
of  the  case  cited,  that  one  must  not  be  hasty  to  infer 
a  contract,  especially  when  you  are  dealing  with  a 
corporation  woich  properly  can  only  contract  under 
seal.    Still,  far  bs  it  irom  me  to  say  thst  Kay,  J., 
was  not  right  in  inferring  a  contract  in  the  case  cited. 
Aisuming  Mr.  Jordan  to  deny  all  his  liability  after 
enjoying  aU  the  benefit,  the  learned  judge  said,  "  Such 
a  course  of  conduct  would  be,  as  I  have  characterized 
it   during   the    argument,    the    most   flagrant   dis- 
honesty.*'   And  it  was  this  consideration,  no  doubt, 
which   asiisted    the    learned    judge    to    come    to 
the  conclusion   that  a  contract   must   be  inferred. 
I  am  indebted  to  Mr.  Neville  for  having  pointed  out 
to  me  why  and  how  the  learned  judge  came  to  that 
conclusion.      I  think  it  is  tolerably  plain  from  the 
report  when  you  look  into  it.     There  were  meeting i 
of  the  directors  and  the  question  was  whether  Jordan 
was  liable — ^not  whether  anybody  else  was  liable,  but 
whether  Jordan  was  liable.     There  the  liability  of 
others  was  not  in  question.    Jordan  had  been  present 
at  the  meetings  of  the  directors,  and  at  those  meet- 
ings there  were  not  only  minutes  passed  witJi,  as  I 
understand  it,  his  assent,  bat  a  modiflcstion   wss 
introduced  with  his  assent;   the  result  bf'ing   that 
everything  went  forward  he  being  a  party  to  it,  and 
with  the  intention,  to  which  he  was  a  party,  tbat 
be  »hould  be  the  performing  party  to  the  contract.   It 
seems  to  me  that  after  ttiat  it  was  not  difficult  for  the 
learned  judge  to  come  to  the  conclusion,  and  he  did 
oome  to  that  conclusion,  that  a  contract  by  Jordan 
must  be  inferred  from  the   fucts,  and  that  being  so, 
there  was  no  difficulty  in  giving  the  relief  sought. 
Therefore   in  the  first  place  that  case  is   not  like 
this  one,    aud  I    cannot  regard  it   as   being   any 
real  exception,  unless  under   similar   circomscances 
or    like     circumstances,    from    the    Northumberland 
Avenue  Hotd  (h*8  case.    Then  the  plainvifEs  relied 
on    the    case    of     Werderman    v.    SociStS    Qinirale 
fVEhctricit^,  19  Ch.  D.  246.     Now  that  again  is  a 
very  peculiar  case,  requiring  a  little  investigation  to 
understand  it,  but  when  one  has  looked  into  it  I 
do  not  think  it  presents  any  difficulty  at  all.    I  do  not 
think  it  has  any  real  resemblance  to  the  case  now  in 
hand.    Tnerewas  a  question  there  about  the  right  to 
demur  under  the  Judicature  Act.    That  occupied  the 
attention  of  the  court  some  time.    It  does  not  occupy 
vei^  much  room  in  the  report,  and  there  if  no  con- 
fusion of  that  part  of  the  case  with  the  r^st.    There 
was  also  another  point  which  is  very  much  dwelt  on 
by  Lush,  L.  J. — the  question  whether  what  had  hap- 
pened there  was  really  a  sale  or  was  an  assignment 
not  by  way  of  absolute  sale  so  as  to  raise  the  liabilities 
which  were  ia  question  there.    The  Court  of  Appeal 
came  to  tbe  conclusion  that  it  was  not  an  absolute 
sale.     If  it  had  been  an   absolute  sale  the  whole 
thing  would    have  come   to   an   end,    and    there 


would  have  been  no  further  question.  But  th^  con- 
sidered it  was  not  an  absolute  sale.  It  is  disposed  of 
very  plainly  by  the  concluding  words  of  Lush,  L.  J.'s, 
judgment  on  p.  255.  Now.  passing  over  that,  what  was 
the  question  in  that  case  P  Certain  persons,  who  are 
referred  to  in  the  head-note  as  A.  and  B.,  had  entered 
into  a  contract  on  the  assignment  of  the  letters 
patent,  that  they,  or  the  survivors  of  them,  or  the 
executors  or  administrators  of  the  survivor,  their  or 
his  assigns,  should  make  certain  payment «  on  account 
of  the  patent  that  was  assigned,  and  the  defendants 
were  held  by  the  Court  of  Appeal  to  bt  assigns  of  A. 
and  B.  witlun  the  meaning  of  that  clause.  Then  the 
question  was  whether  there  was  any  liability.  The 
point  taken  there,  as  taken  here,  under  a  different 
state  of  facts,  was  that  there  was  no  contract  to 
pay.  A.  and  B.  had  a^-sig'ied,  and  the  defend- 
ants there,  as  I  have  already  mentioned,  were  the 
assigns.  But  they  had  entered  into  no  contract 
to  pay;  they  said  they  w^r-^  not  liable  to  pay. 
Now,  the  Master  of  the  Bolls,  Sir*  George  Jessel, 
disposes  of  that  main  point  in  a  very  few  words  at 
tbe  bottom  of  p.  251.  *'I  tbiok,"  he  says,  «it  is 
tolerably  plain  that  the  parties  iutended  certain 
liabUities  to  attach  to  the  patf-nt  itself.  Once  you 
get  to  that,  there  was  no  further  question  about  per- 
sonal liability.  The  question  was  not  whether  the 
defendants  had  entered  in  a  contract  to  pay,  but 
whether  they  had  taken  property  to  which  the  liability 
was  attaohed.     If  they  had,  they  were  bound  to 

S^rform  that  as  a  condition  of  holding  the  contract." 
e  put  the  same  point  a  little  differently  on  tbe  next 
page.  Hie  only  particular  inoportance  of  that  being  that 
it  oompares  well  with  what  Lindley,  L.J.,  says  on 
p.  257,  whose  remarks  I  will  now  read.    He  says, 
**  The  ctse  seems  to  me  almost  the  same  as  tne  oom- 
mon  cfMe  of  persons  on  a  dissolution  of  psrtnersbip 
assigning  the  assets  charged  with  the  x>ftyment  of  an 
annuity  to  the  outgoing  partner.    In  that  case  a  pur- 
ohaiter  of  the  assets  with  notice  must  take  subject  to  the 
annuity."    What  the  learned  Lord  Justice  says  and 
what  the  learned  Master  of  the  Bolls  says  agree  exactly 
together.    It  is  only  an  expression  of  the  same  thing 
in  different  language.     Tbe  defendants  were  there 
tbe  assigns  of  a  patent  to  which  certain  liabUities 
attaohed.    They  oould  not  take  the  patent  and  say 
tbat  they  were  not  liable  to  pay  the  sums  which  had 
been  agreed  to  be  piid .    Then  it  is  attempted  to  meet 
that  here  by  saying  tbat  this  licence  is  made  in  con- 
sideration of  the  agreement  and  in  consideration  of 
the  payments  thereiu  agreed   to  be  made  by  the 
licensee.    It  seems  to  me  that  that  language  tells 
against  it.    There  you  have  a  reference  to  the  agree- 
ment, yon  have  a  reference  to  the  payments,  but  it  is 
aa  independent  agreement   altogether   de  hora  the 
licence  for  this  purpose.    It  is  as  if  it  had  said:  *'In 
consideration  of  the  licensee  having  entered  into  a 
covenant   to   make   certain   payments  "—it   is   the 
covenant  which  is  the  consideration,  and  the  covenant 
must  be  sued  upon  as  a  personal  liability  and  not 
otherwise.    Then  it  is  said — and  this  perhaps  wonld 
have  oome  better  before  my  criticism  of  the  last  case— ^ 
that  the  defendants  have  adopted  responsibility  for 
this  and  put  themselves  into  the  position  of  a  oon- 
traoticg  party  by  their  conduct.    In  order  to  show 
that,  oertttin  correspondence  was  read  and  referenoes 
were  made  to  the  minutes  of  the  defendant  company, 
which  come  to  this,  that  they  thought  they  were 
liahle.    No  doubt  they  did,  and  th«y  wrote  letters 
and  passed  resolutions  on  that  footing  ov^r  and  over 
again.    They  made  a  mistake,  but  you  cannot  wrest 
that  to  mean  that  tbey  were  thereby  bringing  them- 
selves under  a  contract  under  which  they  already 
supposed  themselves  to  be,  nor  oan  yon  use  it  as  an 
argument  for  saying  that  they  have  adopted  the 
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odntraot  and  that  they  have  brought  theouelTef  under 
a  oontraot  to  whioh  they  were  n«  t  parties.  That  if 
reiliy  disposed  of  by  the  Northumherfand  Avenue 
•Hotel  Co.*s  case.  That  being  bo,  I  think  there  it  no 
rigbt  of  aotion,  and  the  action  iaUa. 

Judgment  for  the  defendants  with  eoUe. 

Solicitors  for  the  plaintiib,  CapeUCure  &  Ball. 

S  Jicitors  for  the  defendants,  Beale  rt  Co. 


Chan.  BiT. )  tx      ^  o 

FarweU,  J.  ]  ^®o-  "»  ®- 

In  re  Bowsett. 
DowsExr  V.  Meakix.  (a.) 

Wtll— Exercise  of  special  power  of  appointment -^Ademp^ 
tion-^Wills  Act,  1837  (7  Will.  4  <fc  1  Vict.  c.  26), 
s.  23. 

It  is  a  question  of  construction  whether  there  has  been 
a  failure  of  an  appointment  under  a  power  by  reason  of 
ademption. 

The  same  principle  applies  whether  the  power  is  general 
or  special. 

This  was  an  adjourned  sommons  to  determine 
certain  questions  under  the  will  of  John  Dowsetf-, 
whioh  was  dated  the  lOth  of  July,  1869.  He  devised, 
amoBir  other  properties,  three  named  houses,  149, 151, 
and  153,  Cable-street,  to  trustees  on  certain  trusts. 

The  ultimate  trusts,  in  the  events  that  happened, 
were  for  the  brothers  or  sisters,  nephews  or  n«>ices,  of 
a  lady  called  Maria  Dowsett  as  sbe  should  by  will  or 
codicil  appoint.  ^  Maria  Dovrsett  took  one  undiyided 
tbird  share  of  this  property  and  her  power  of  appoint- 
ment extended  ovAr  that  one  undivided  third  share. 

In  1880  Maria  Dowsett  made  her  will  in  exercise  of 
that  power,  expressing  it  to  be  in  exercise  of  the 
power,  and  she  appointed:  <*A11  that  my  one 
undivided  third  part  or  share  of  and  in  149  and 
151,  Cable-street,  with  the  appurtenanres  *'  to  some 
persons,  and  she  appointed  <*  my  undivided  third  part 
or  share  of  and  in  153,  Cable- street,"  to  other 
persons.  The  representatives  of  those  persons  were 
now  before  the  court,  and  the  qnestion  was  as  to 
whether  in  the  events  which  bad  happened  there 
had  been  an  ad^^mption  or  not,  of  that  appointment. 

In  1891  the  Blackwall  Bailway  Co.  toolE  the  three 
hrusesoompulsonly  under  the  powers  of  the  Lauds 
Clauses  Act,  and  paid  the  pur<hase-money  mto 
court.  Then  that  purchase-money  was  invested 
uuf^er  the  order  of  the  court  fmm  time  to  time  tmder 
three  different  orders  in  1891  in  the  purchase  of 
various  other  properties. 

In  1893  Maria  Dowsett  joined  as  plaintiff  in  a 
partition  action  in  respect  of  the  prop«-rties  lo 
purcnased,  and  the  properties  were  divided,  and  the 
entirety  of  certain  property  was  attributed  to  Maria 
Dowsett,  aod  held  by  the  trustees  upon  the  trasti 
declared  of  the  property  devised  by  the  will  describing 

it  by  reference  to  the  numbers  in  Cable- street  Maria 
Dowdett  died  in  1899. 

The  WiUs  Act,  1837,  s.  23,  provides:  "No  con- 
vayance  or  other  act  made  or  done  subsequently  to 
the  execution  of  a  will  of  or  r^-lating  to  any  real  or 
peroonai  estate  therein  comprised,  except  an  act  by 
which  such  will  shall  be  revoked  as  albr^said,  shall 
prevent  the  operatic  n  of  the  will  with  respect  to  such 
estate  or  interest  in  such  real  or  personal  estate  as 
the  testator  shall  have  power  to  dispose  of  by  will  at 
the  time  of  his  d-ath." 

(a.)  iieported  by  Paxtl  Steioslaitd,  Esq.,  Barrister- 
at-Law. 


J.M.  Stone,  for  the  p1ainti£Eii. 

B,  J.  Parker,  for  two  of  the  defendauts. 

F.  Slallard,  for  the  remaining  defendants. 

Fabwell,  J.,  after  seating  the  facts,  oontinued :  It 
is  now  argued  on  the  one  side,  by  the  plainti£Es,  that 
there  has  been  a  failure  by  ademption,  and,  thereford, 
there  is  no  property  on  which  the  appointment  oan 
now  operate.  In  my  opinim  that  is  the  true  view. 
On  questions  of  this  sort  it  appears  to  me  to  be  a 
question  of  construction.  Has  the  testator  executing 
the  power  of  appointment  intended  t)  give,  and 
expressed  his  intention  in  words  to  give,  the 
particular  property,  or  the  property  whioh  may 
from  time  to  time  represent  the  particular  pro- 
perty under  the  trusts  under  which  it  U  held? 
In  this  case,  so  f)ar  as  the  words  go,  I  have  absolutely 
nothing  but  the  bare  description  of  the  house. 
Subject  to  what  I  will  say  about  special  piwers,  it 
appears  to  me  that  there  should  be  no  difference 
in  principle  between  a  gifc  of  ''Blaokaore"  or 
of  moneys  specifically  described  by  virtue  of 
property  in  "Blackaore"  or  in  such  moneys, 
and  an  appointment  of  "Blaokaore"  or  of 
such  moneys  under  a  general  power.  If  the  tssta- 
tor,  having  made  the  will  in  those  terms,  parts 
witii  the  property  the  gift  fails  for  the  very  excellent 
reason  that  tnere  is  nothing  on  which  it  can  operate 
when  the  testator  dies.  A  testator,  whether  he  has 
property  of  his  own,  or  whether  he  has  power 
over  it,  can,  if  he  pleases,  use  a  form  of 
words  which  will  give  effect  to  his  intention, 
if  he  so  desires  it,  th«t  the  property,  or 
aoy  money,  or  other  property  into  which  it  may  b) 
changed,  shall  pass  at  Ids  death  to  the  object  of  his 
bounty.  In  the  simple  case  of  a  gifc  or  appointment 
of  property,  describing  it  as  such,  no  such  question  oan 
arise.  Th«t,  I  am  of  opinion,  is  the  explanation  of  all 
the  cases  which  have  been  Tef<«rred  to,  of  Oale  v.  Ga^e. 
4  W.  R.  277,  21  Beav.  349  ;  Blake  v.  Blake.  28  W.  E. 
647,  15  Ch.  D.  481 ;  and  Onllinson  v.  Cottinson,  24 
Beav.  269,  6  W.  B.  Ch.  Dig.  75.  They  happen 
to  be  decisions  of  different  Masters  of  the  Bolls 
in  those  oass,  and  the  learned  Master  of  the 
Bolls  in  each  case  held  there  was  not  enough  to 
show  that  more  than  the  property  described  by 
the  particular  description  psts-d.  In  In  re  Johnstone, 
28  W.  B.  593,  14  Ch.  D.  162,  on  the  other  hand,  Melius, 
y.C,  thought  that  there  was  enough  to  show  th«t  the 
intention  was  to  give  the  funds  representing  the 
particular  p'-operty  into  whatsoever  shape  they 
might  have  been  lutered  at  the  date  of  the  d^ath. 
Then  Mr.  Parker  argues  that  there  is  a  difference  to 
be  derived  from  the  oonsideration  that  this  is  a  special 
power.  In  my  opinion  that  distinction  is  unsound. 
In  the  first  place,  to  some  extent  the  point  dep««nds 
upon  the  construction  of  the  23rd  section  c»f  the  Wills 
Act,  1837.  There  is  no  stiggestioa  in  that  section 
that  I  c«n  see  that  would  in  any  way  exclude  a 
special  power  or  prevent  the  application  of  the  section 
to  a  f  p«oial  power,  nor,  in  common  sense,  can  I  see 
why  there  diould  b^  any  such  reason.  If  the  real 
meaning  of  failure  by  ademption  is  that  th^re  is 
no  subject-matter  on  which  t^e  instrument  purport- 
ing to  dispose  of  such  subject-matter  can  operate, 
that  reason  is  equally  forcible,  whether  the  original 
intention  to  dispose  arise  from  property  or  arise 
from  general  or  from  special  power  of  appointment. 
Mr.  Parker  argued  that  you  should  read  the  instru- 
ment executing  the  power  into  the  original  instru- 
ment creating  the  power,  and  he  urged  upon  me 
that  you  did  that,  only  in  special  powers  and  not  in 
general  powers.  I  do  not  altogether  accede  to  that 
statem^t  as  a   statement  of  law  ta   begin   with, 
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beoanM,  for  soma  pnrpoBee,  you  do  read  the  iottrn- 
m«nt  exfoaimg  the  power  into  the  instrnment  orpating 
the  pmwer  in  the  case  of  a  general  power.  B«fore 
the  Conveyancing  Aot  a  wife  conld  not  convey  real 
estate  to  her  husband  by  virtue  of  her  estate,  but  she 
could  appoint  real  estate  to  her  husband  because  the 
estate  whs  fed  out  of  the  seisin  of  the  original  person 
creating  the  power.  Nor  is  it  true  to  say  universally, 
for  all  purposes*  you  read  the  instrument  executing 
the  power  into  the  instniment  creating  the  power. 
For  example,  and  here  in  the  f  ^aoy  of  Mr.  Parker's 
argument,  you  do  not  read  it  in  so  as  to  relate  back  to 
the  time  of  the  period  of  the  instrnment  creating  the 
power.  If  it  were  sot  so,  there  would  be  no  question 
of  lapie  in  instruments  executing  powers. 

T«ke  the  case  of  the  will  of  a  person  having  testa- 
mentary power  of  appointment  amongst  children,  and 
that  such  person  app*  tints  by  will  to  a  child  who  dies 
ia  tbe  testator's  lif«*time ;  the  result  is  the  testator 
makes  a  gifs  which  fails  by  reason  of  tbe  death  of  the 
object.  The  same  principle  applies  to  tbe  failure  of 
tbe  subject.  I  see  no  difference  in  principle  between 
the  failure  of  the  object  aod  the  failure  of  the  subject. 
The  reason  is  the  same  in  both  ca%eB.  You  do  not 
read  back  the  appointmeot  ioto  the  original  instru- 
ment creating  tbe  power  so  as  to  disregard  all  vubse- 
quent  circumstances.  Ton  have  to  read  the  power 
wich  the  instromeot  creating  it,  and  then  you  perhaps 
find  that  at  the  date  when  the  instrument  comes 
into  operation  either  there  was  no  person  to  take, 
or  there  wss  no  propeity  on  which  the  power 
cou]d  operate.  To  my  mind  there  is  no  distinct ioo, 
theiefora,  between  general  and  » pedal  powers.  Tbe 
only  possible  distinction  I  can  see  that  might 
be  suggested  would  be  that,  inasmuch  as  it  is 
more  tasy  to  trace  the  property  held  under  a 
ppedal  power,  iu  most  cases  because  it  is  held 
by  trustees,  i^ho  could  probably  point  out  where  it 
has  gone,  there  might  be  a  greater  facility  in  the 
oourt  seeiog  that  the  testator  did  intend,  if  he  used 
ambiguous  expressions,  by  the  execution  of  his  power 
to  give  the  property  into  whatever  ihtpe  it  might 
have  passed  at  the  date  of  his  death.  There  is 
nothing  of  the  sort  hf^re,  there  is  simply  an  appoint- 
ment of  *'  Blackacre,"  and  uoder  that  I  c«n  only  say 
it  has  been  adeemed,  and  there  has  b«»eQ  a  failure. 
Tbe  appointment  made  by  tbe  will  of  Miss  Dowsett 
did  not  take  effect,  »nd  the  property  goes  as  in  default 
of  appointment. 

Solicitors,  Stone,  MorrU,  &  Stone;  Ahlous  <fe 
Wcf/u  €, 


Chan.  Div.  i 
Buckley,  J.  J 

MONTEFIORS  V,  GUJEDALLA. 


JdU.  11. 


(a.) 


Ba '.  kruptcy —  Will — Determtna hie  life  interest  —  Would 
become  vested  in  some  other  person — Vesting  of  bank- 
rupt's property  in  trustee  in  bankruptcy— Relation 
hack  to  net  of  tankruptcy —Bankruptcy  Act,  1883  (46 
ifc  47  Vict,  c.  52),  M.  43,  44  (1),  54  (2). 

By  his  will  J.  (7.,  who  died  in  1858,  gave  a  share  of 
his  residue  vjton  trust  to  permit  IL  O,  to  receive  the 
income  tthtil  he  should  do,  or  omit  to  do,  or  should  suffer 
to  he  done,  any  act  whereby  tJie  saiM,  if  payable  to  him- 
self, would  become  vested  in  some  ether  person,  and,  on 
the  detTmination  of  the  interest  so  given  to  H,  (?.,  tipon 
other  trusts,  A  bankruptcy  notice  which  was  served  on 
H.  O,  expired  on  the  %th  of  July,  1900,  without  his 

(a.)  Beported  by  J.  P.  Walet,  E«q.,  Barrister-at- 
Law. 


having  complied  with  it.  On  the  nth  of  August  a 
receiving  order  was  made,  and  on  the  1st  of  October  H.  G, 
was  adjudicated  bankrupt.  A  dividend  was  payable  on 
the  5th  of  October  for  the  quarter— 6th  rf  July  to  5th  of 
October ;  and  the  question  was,  Who  was  entitled  to  the 
apportioned  part  from  the  Sth  of  July,  the  date  of  the  act 
of  bankruptcy,  to  the  1st  of  October,  the  date  of  the 
adjudication.  It  was  admitted  that  the  Apportionment 
Act  applied. 

Hela,  that,  inasmuch  as  the  dividend,  if  it  had  been 
payable  be/ore  the  adjudication,  would  have  vested  in  the 
applicant  the  trustee  of  the  will,  to  he  dealt  with  accord- 
ing to  the  will  by  reason  of  H,  G.—on  the  %th  of  July 
— omitting  to  comply  with  the  bankruptcy  notice,  and  the 
same  was  true  of  all  daily  apportioned  parts  of  the 
dividend,  therefore  the  applicant  wa^  entitled  to  an, 
apportioned  part  of  th^  dividend  as  from  the  ^th  of 
July. 

Summons. 

By  his  will  dttted  the  21st  of  December,  1839, 
Judah  Guedalla,  who  died  on  the  8th  of  June,  1858, 
gave  one  equal  third  p«rt  of  his  lesidue  to  tru-tees 
upon  trust  to  permit  and  soffer  and  authorize  aod 
empower  his  son  Haim  Gaedalla  to  receive  the 
dividends,  interest,  and  iticome  thereof  ai  the  same 
should  from  time  to  time  become  payable  until  his  said  - 
son  should  asidgn,  charge,  or  otherwise  dispose  of  the 
said  dividends,  interest,  and  iooome,  or  assign  part 
thereof  by  way  of  anticipation,  or  should  do  or  omit  to 
do  or  should  saffer  to  be  done  any  aot  wher«'by  the  same, 
if  payable  to  himself,  would  become  vested  in  some 
other  person  or  persons.  And  the  testator  directed 
that  on  the  determination  of  the  interest  so  given  to 
his  said  son,  the  trustees  should  during  the  remainder 
of  the  life  of  the  said  H.  Guedal'a  pay  and  apply  the 
said  dividends,  interest,  and  income  for  the  oenefit 
of  all,  any  one,  or  more  of  the  isid  H.  Guedalla  and 
others  as  thercn  mentioned. 

On  the  8ch  of  July,  1900,  Haim  Guedalla  com- 
mitted an  act  of  bankruptcy  by  noncompliance  with  a 
bsnkruptcy  notice.  The  notice  was  not  in  evidence, 
but  it  was  agreed  between  the  parties  that  a  bank- 
ruptcy notice  was  served  under  section  4  {g)  of  the 
Bankruptcy  Act,  1883,  which  expired  on  the  8th  of 
Joly. 

On  tbe  17th  of  August  a  receinog  order  was  made, 
and  on  the  1st  of  O^t  >be^  Haim  Guedalla  was  adjudi- 
cated bankrupt.  The  facd  in  qmstion  was  invested 
iu  stock,  th«9  dividend  on  which  was  payable  on  the 
5th  of  July,  the  5th  of  Ootober,  and  certam  other  day 9. 
The  dividend  p*id  on  the  5th  of  July  was  handed  to 
Haim  GuednUa.  Tee  dividend  payable  oa  the  5th  of 
October  was  not  paid  over,  and  tbe  question  which  the 
court  nowhad  to  decide  was  how  this  dividend  shoaldbe 
apportioned  at  between  the  bankrupt  and  the  applicant, 
wbo  was  tbe  present  trustee  of  tbe  testator's  will. 

The  applicant  claimed  to  be  entitled  as  fmm  the  8th 
of  July,  tiie  date  of  the  act  of  bankruptcy.  The  official 
receiver  as  trustee  in  the  bankruptcy  contended  that 
the  bsnkmpt  was  entitled  to  the  dividend  iu  respect 
of  the  whole  period  from  the  8  th  of  July  to  the  1st  of 
October,  the  date  of  tbe  adjudication. 

It  was  admitted  that  the  Apportionment  Aot 
applied,  and  that  the  dividend  in  respect  of  the  5th  to 
tbe  8th  of  {nly  was  payable  to  the  bankropt. 

E.  Ford,  ixjT  the  applicant,  referred  to  the  Bank- 
ruptcy Aot,  ss.  54  and  43,  and  srgued  that  the  bankrupt 
forfeited  his  interest  on  commitiinK  the  act  of  bank- 
ruptcy, and  that  the  dividend  shomd  be  apportioned 
and  psid  as  on  forfeiture  from  that  time — t.s.,  the  8th 
of  Juy. 

He  cited  Ex  parte  Eyston,  In  re  Throckmorton,  26 
W.  B.  181,  7  Ch.  D.  145. 
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Elgoodf  for  other  parties  in  the  same  interest. 

Je$9el,  for  the  official  receiver,  tnutee  in  bank- 
mptGy. — ^The  shifting  olanse  only  comes  into  operation 
when  something  happens  which  necessarily  deprives 
the  bankrupt  of  the  enjoyment  of  his  interest.  Non 
comiai  because  an  act  of  bankruptcy  has  been  com- 
mitted that  adjudication  will  follow.  An  act  of 
bankruptcy  alone  is  not  an  act  by  which  property 
would  become  vetted  in  another,  and  it  is  not  enough 
that  the  act  should  render  it  liable  to  become  vested 
in  another.  The  doctrine  of  relation  back  has  never 
been  applied  in  oases  like  this. 

He  cited  Ex  'parte  Dawes,  In  re  Moon^  34  W.  B.  752 ; 
17  Q.  B.  D.  276;  In  re  Lo/tua  Otway,  43  W.  K.  oOl, 
[1895]  2  Cb.  235;  In  re  Sartona,  40  W.  R.  82,  [1892] 
I  Oh.  11 ;  In  re  Raines,  62  L.  T.  R©o.  464,  38  W.  R 
Dig.  214 ;  and  In  re  Daintrey,  [1900]  1  a  B.  646 ;  48 
W.  R.  Dig.  20. 

BUOKLET,  J.,  stated  the  facts,  and  continued :  The 
question  is,  who  is  entitled  to  the  dividend  which 
be(»tme  payable  on  the  6th  of  October  ?  Neither  party 
disputes  that  the  income  is  to  be  treated  as  accruing 
de  die  iV  diem^  and  that  the  Apportionment  Act  applies. 
It  was  admitted  that  the  income  from  the  5th  to  the 
8th  of  July  was  payable  to  Haim  Guedalla,  but  it 
was  contended  with  regard  to  the  income  from  the 
8th  of  July  during  the  remainder  of  the  life  of  Haim 
Chiedalla  that  it  must  be  dealc  with  accordiog  to  the 
will,  and  I  am  of  opinion  that  tbA  contention  of  the 
applioant  is  well  founded.    Has  Haim  Guedalla,  and 
when,  done  or  omitted  to  do  or  sufiEisred  to  be  done 
any  act  whereby  these  dividends  if.  pnyable  to  himself 
would  become  vested  in  some  other  person  or  persons  ? 
Under  the  Bankruptcy  Act  when  the  adjudication 
was  made  the  property  vested  in  the  trustee  by  section 
54.    By  section  43  the  bankruptcy  must  be  deemed  to 
have  relation  back  to  and  to  liave  commenced  at 
the    time    of    the   Act   of    Bankruptcy,     and   by 
section  44  (I)  the  divisible  property  of  the  bankrupt 
oomprises  all  property  belonging:  to  or   vested   in 
the  banktupt  at  the  commencement  of  th<>  bankruptcy. 
What    would   the   result   have   been  if  the  act  of 
bankruptcv  had  occurred  on  the  8th  of  July,  the 
dividend  been  payable  on  the  5th  of  October,  and 
tbe  adjudication  been  on  tae  10th of  October  ?    There 
would  then  have  vested  in  tbe  trustee  of  tbe  will  all 
dividends  from  the  8th  of  July  onwards,  including 
the  dividend  of  the  5th  of  October.    By  virtue  of 
what  act  or  omissioa  woald  the  dividend  have  vested 
in  the  trustee  ?    By  reason  of  this  act  or  omission — 
viz.,  tbat  on  the  8th  of  July  the  debtor  omitted  to 
comply  with  the  bankruptcy  notice.    The  omission 
whereby  tbe  dit idend  vested  was  the  omission  on  the 
8rh  of  Jtdy  to  comply  with  the  bankruptcy  notice. 
The  same  is  true  of  all  daily  apportioned  parts  of  the 
dividend.    On  the  part  of  the  offi  dal  receiver  it  was 
not  disputed  that  a«  from  the  date  of  tbe  adjudication 
the  daoie  would  take  effect.      But  ou  the  8th  of 
July  there  had  happened  t^at,  in  the  event  of  which 
the  testator  provid^  tb»t  the  trustees  should,  during 
so  mtidi  of  the  lif<i  of  Haim  Guedalla  as  tb en  remained 
pay  and  apply  the  dividends  for  the  benefit  of  the 
persons  mentioned  in  the  will.    Therefore,  subject  to 
the  payment  of  the  apportioned  part  for  three  days  to 
the  official  receiver,  the  remainder  of  the  dividends  for 
the  5th  of  October  and  future  dividends  must  be 
paid  to  the  applicant. 

Judgment  for  the  applicant. 

Solicitors  for  applioant,  Emanuel  <b  Simmonde, 

Solicitor  for  official  receiver,  Edu>ard  Lee* 

SoliGitors  for  other  parties,  Guedalla  &  Croae. 


In  re  Badford  &  Bbight  (Limited),  (a.) 
Company  —  Winding  up  —  Committee  of  inspection — 
Foreign  creditor—Power  of  court  to  order  fresh 
meetings  of  creditor  a  and  contributor  iea — Companiea 
Act,  1862  (25  <fc  26  Vict,  c.  89),  a.  91— Comixiniea 
{Winding-up)  Act,  1890  (53  <fc  54  Vict,  c.  63),  sa. 
6,  9,  23,  24. 

If  it  ia  aJiown  Viat  there  ia  reaaon  to  believe  that  the 
committee  of  inaj)ection  of  a  comjxiny  in  liquidaiion  ia 
not  conatituted  in  accordance  with  the  wiahea  of  the 
major tty  of  the  creditora,  the  court  may  order  the  liqui- 
daior  to  aummon  a  freah  meeting  of  creditora  in  order  Ut 
determine  whether  any  alteraiiona  ahould  be  made  in  the 
conatitution  of  the  committee. 

Summons  by  the  Societe  Anonyme  Busso-Belge.  a 
company  constituted  under  the  law  of  a  foreign  state, 
for  an  order  that  the  liquidator  of  Radford  &  Bright 
(Limited)  should  summon  a  general  meeting  of  the 
creditors  of  the  latter  company  in  order  to  ascertain 
whether  they  desired  that  a  representative  of  the 
foreign  coaapany  should  be  appointed  a  member  of 
the  committee  of  inspection,  or,  alternatively,  that 
directions  should  be  given  to  summon  a  fresh  first 
meeting  of  creditors. 

A  compulsory  order  for  the  windiog  up  of  the 
English  company  was  made  on  the  28th  of  March, 
1900,  and  the  first  meeting  of  its  creditors  was  held 
on  the  23rd  of  April  following.  At  this  meeting  five 
persons  were  appointed  to  form  a  committee  of 
inspection ;  their  names  were  approved  by  the  meeting 
of  contributories,  and  tbe  legistrar  duly  made  au 
order  giving  effect  to  these  appointments. 

At  the  time  when  the  windicg-up  order  was  made 
the  foreign  oompany  was  suing  tbe  Eoglisb  company 
for  breaan  of  a  contract  to.  supply  coal,  but  as  judg- 
ment had  not  been  given,  no  notice  of  the  meeting  was 
sent  to  the  foreign  company,  and  it  was  unable  to  be 
represented  at  tl&e  meeting  of  creditors. 

An  order  was  subiequently  made  for  the  action  to 
be  continued  notwithstanding  the  liquidation^  and 
judgment  was  given  for  the  foreign  company  for 
£45,000  and  costs.  The  for#4gn  company  th^n 
brought  in  a  proof  in  the  hquidation  for  £45  000, 
which  was  duly  admitted,  and  at  the  saoie  time  asked 
tbe  liquidator  to  consent  to  tbe  appciotment  of  some 
person  to  represent  it  on  the  committee  of  inspectioo. 
This  request  was  laid  before  the  committee  of 
inspection  aod  refused  by  them,  and  the  liquidator 
also  refused  to  summon  a  meeting  of  creditors  for  the 
appointment  of  an  additional  member  of  the  com- 
mittee, on  the  ground  that  he  had  been  advised  that 
no  additional  member  could  be  appointed. 

It  appeared  that  the  amotmt  of  the  debts  due 
to  the  creditors  present  at  the  meeting  was  about 
£43,000,  and  it  was  stated  that  there  were  two  othe^ 
debts  due  to  foreiga  creditors,  each  of  which  amounted 
to  about  £20,000  and  proofs  of  which  had  not  yet 
been  admitted. 

Buchmaater,  for  the  foreign  company. — Although 
there  is  no  special  section  in  the  Companies  (Winding- 
up)  Act,  1890,  which  gives  power  to  tbe  court  to  midce 
the  order  asked  for,  it  has  power  under  its  general 
jurisdiction.  Section  23  (2)  gives  power  to  summon 
a  meeting,  and  the  foreign  company  is  a  person 
aggrieved  withm  section  24  (1).  At  any  rate  an 
order  to  call  a  meeting  of  the  creditori  can  at  any 
time  be  made  under  section  91  of  the  Ck>mpanies  Act, 

(a.)  Reported  by  J.  F.  Iselin,  Esq.,  Barrister-at- 
Law. 


yoLXMX.        iFeb.a8,i9oi.]       THE  WEEKLY  REPORTER. 


271 


High  Oottbt. 


In  be  BADfOBD  &  Bright  (Ldcitxd}.^''  Thb  Dora  Fobsteb.' 


High  Ooubt. 


1862,  and  saoh  a  meeting  oould  remove  one  or  more 
of  the  exiBting  members  of  the  oommittee  and  fill  up 
the  vaoanoy  or  vaoanoiee :  Companies  (Windiog-ap) 
Aot»  1890,  8.  9  (6)  (7). 

Kenyon  Parker,  for  the  liqoidatcr. — ^The  oonrt  has 
no  juisdiction  to  make  the  order  asked,  and  no 
power  to  do  so  can  be  foond  witbin  the  fonr  comers 
of  the  Act  of  1890.  Toe  power  of  appointing  the 
committee  rests  exclusively  with  the  careditors  and 
oontnbntories,  by  section  6  of  the  Act.  The  only 
alternatives  that  the  conrt  has  are  to  accept  or  ref  ose 
the  selection  which  they  make ;  it  cannot  make  any 
ohanse  in  the  conttitation  of  the  committee.  Section 
91  of  the  Act  of  1862  cannot  affect  committees  of 
inspection,  which  were  not  in  existence  when  it  was 
paned. 

Buckmoiler  replied. 

Wbight^  J. — This  is  a  very  peculiar  esse,  io  which 
a  question  of  very  considerable  importance  is  involved. 
The  first  meietingtf  of   creditors  and  contributories 
of  the  company   were  duly  summoned   under   the 
Companies  (Winding-up)  Act,  1890,  and  the  meetiog 
of  auditors  resolved  upon  and  nominated  a  committee 
of  inspection.    The  meetiog  of  contributories  reoom- 
mended  that  application  should  be  made  to  the  court 
to  appoint  the  persons  nominated  as  members  of 
the  committee   at   the  meeting   of   creditors.      At 
the  latter  meeting  creditors  whose  debts  amounted 
to  about  £43,000  were  represented,  but  a  foreign 
company  which  has  now  proved  against  the  company 
in  the  windiog  up  in  respect  of  a  debt  of  £45,000 
— that    is    to    say,    a    larger    amount    than    the 
Aggregate  amount  of  the  debts  of  all  the  creditors 
who  existed  at  the  time  of  the  meeting — was  not  in  a 
position  to  be  and  was  not  in  fact  present  or  repre- 
sented   at    the    meeting.      The   foreign    company 
now   complains   that   it   is   not   represented    up&n 
the  committee  as  now  constituted,  and  a«ks  for  an 
an  opportunity  to  be  represented  on  the  committee. 
I  entirely  agree  with  the  couns«-l  for  the  liquidator 
that  there  is  witbin  what  are  called  the  four  coroers 
of  the  Act  of  1890  no  power  enabling  the  coart  to 
deal  directly  with  this  matter.    Any  power  that  the 
court  may  have  must  be  derived  irom  the  geoeral 
provisions  of  section  23  of  tbe  Act  of  1890  or  section 
91  of  the  Act  of  1862.    It  is  biigbly  desirable  that 
foreign  creditors  who  have  not  been  able  to  be  repre- 
sented at  the  meeting  of  creditors  should  be  able  to 
allow  their  voices  to  be  heard  on  the  committee  of 
inspection,  mainly  because  at  the  time  whea  the 
meeting  was  held  their  debts  had  not  been  admitted 
to  proof.    It  teems  to  me  that  under  section  23,  and 
perhaps  under  section  91,  of  the  Act  of  1862,  th^re  is 
power  in  the  court  to  call  a  general  meeting  of  the 
creditors   to   consider  any  question  arising  in  the 
wiudiog  up,  and,  among  others,  to  consider  whether 
the  creditors  should  exercise  ttie  pow^r  which  th<>y 
have,  under  section  9  of  the  Act  of  1890,  of  removing 
one  or  more  members  of  the  committee  of  inspection, 
and,  if  this  is  done,  of  putdng  others  in  their  place. 
If  I  have  that  power  I  ooDsider  that  this  is  a  case  in 
which  I  ought  to  exercise  it,  and  I  therefore  direct  a 
general  meeting  of  the  creditors  to  be  summoned  to 
ccniider  these  questioos. 

In  m;^  judgment  the  coart  probably  ha*  juris- 
diction, instead  of  ordering  a  meeting  of  creditors  to 
be  summoned  for  the  purposes  I  have  iodicated,  to 
order  frtsh  first  meetings  or  for  meetings  to  be 
summoned  for  the  purpoies  of  section  6  of  the  Act  of 
1890 ;  but  that  would  necessitate  the  summoning  of 
creditors  and  contributories,  and  I  do  not  think  it  right 
at  present  to  incumber  the  proceedings  by  directing 
that  any  meeting  should  be  stimmoned  in  such  a  way 


as  would  make  it  a  fresh  first  meeting.  I  indine  to 
think,  however,  that  there  is  jurisdiction  to  summon 
m  fresh  first  meeting  if  it  turns  out,  as  it  has  turned 
out  In  this  case,  that  the  committee  is  not  fairly 
representative  of  the  creditors.  I  do  not  see  that 
anything  is  to  be  gained  by  calling  a  meeting  of  both 
classes  of  persons  interested — th»t  is,  the  creditors 
and  contributories.  I  think  it  better  to  act  undinr 
section  23  and  section  91,  although  it  seems  to  me  that 
In  re  Charles  Beyndde  A  Co.,  [1895]  W.  N.  31  is  some 
authority  that  the  court  bas  power  to  follow  the  other 
course ;  for  in  that  case  Vaughan  Williams,  J.,  seems 
to  have  thought  that  iu  a  proptr  case  there  might  be 
power  either  to  resummon  a  first  meeting  or  to 
summon  a  fresh  meeting. 

The  point  is  a  very  unportant  one,  but,  happily,  I 
can  be  set  right  if  I  am  wroog  without  any  damage 
being  caused  to  anybody.  The  meeting  is  not  to  be 
held  until  after  ten  dajs.  It  will  besunmioned  by 
the  liquidator,  and  the  official  receiver  had  better  bie 
chairman.  If  tiie  meeting  of  creditors  which  is  to 
be  summoned  should  resolve  that  it  it  desirable, 
instead  of  removing  any  member  of  the  committee, 
to  add  another  membur  to  that  body,  I  think  that 
anything  technically  wrong  in  so  doing  might  be  put 
right  by  then  resummoning  the  first  meetings  of 
creditors  and  contributories  as  a  matter  of  arrange- 
ment ;  and  if  the  crtrditors  then  choose  to  vote  for  a 
committee  of  inspection  contisting  of  seven  member#, 
including  one  representative  of  the  foreign  company, 
and  if  contributories  approve  that,  all  will  be  welL  If 
the  two  meetings  do  not  come  to  the  same  conclusion, 
then  the  court  must  decide  the  difference  under 
section  6  of  the  Act  of  1890. 

Solicitors,  Church,  Bendell,  Todd,  A  Co. ;  Downiny, 
Bolam,  <b  Go.,  for  Dolam  db  Co.,  Sunderland. 


May  11,  1900. 


Prob.  Div.  &  Adm.  Div.  J 
Admiralty.  ) 

•*  Thb  Doba  Fobstbb."  (a.) 

8h  i'p — A  dmiralty —  Ijieurance — Partial  average — ToUd 
loss — Insured  not  entitled  to  more  tfian  inderimity-^ 
Money  paid  under  a  mistake  of /act. 

A  chartered  ship,  having  rtceived  damage  on  the  way 
to  her  loading  port,  was  repaired  there,  and  the  cost  of 
tlie  repairs  were  paid  for  by  the  charterers,  who  were 
fully  insured  in  that  behalf  under  an  arrangement 
with  the  shipowner s,  whose  master  drew  a  bill  on 
them  for  the  amount  so  paid,  pledging  fhe  ship  for 
tlie  repayment  of  the  amount  of  the  bill  **  three 
days  after  the  safe  arrival  of  the  ship  at  htr  port 
of  discfiarge.**  The  ship  never  did  arrive  at  her 
port  of  discharge,  being  lost  before  she  arrived  there; 
and  her  underwrtters,  >who  had  also  insured  her  on  the 
outward  voyage  on  which  the  previous  partial  damage 
had  occurred,  and  j^aid  an  instalment  towards  the  costs 
of  the  repairs,  settled  with  the  shipowners  as  for  a  total 
ioas.  Afterwards  the  shipowners  brought  an  action 
against  the  underwriters  to  recover  the  balance  of  the  costs 
of  the  repairs,  claiming  such  balance  cm  a  particular 
average  under  the  policy. 

Held,  that  the  underwriters  had  never  been  liable  for 
the  cost  of  the  repairs,  the  plaintiffs  never  having  sus^ 
tained  any  partial  average  loss  against  which  they  could 
ash  to  be  indemnified. 

This  was  an  action  in  personam  instituted  by 
Charles  Samuel  Hunung  on  behalf  of  himself  and 
the  other  co-owners  of  the  late  steamship  Dora  Forster 


(o.)  Beported  by  0. 


F.  Jemmett,  Esq.,  Barhster- 
at-Law. 
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against  the  Union  Marine  Insurance  Co.  to  reooyer 
£24  168.  9d.,the  balance  of  the  defendanta*  propor- 
tion— £76  168.  9d. — of  a  particnlar  average  loss  of 
£1,536  148.  3d.,  alleged  to  be  due  and  owing  to  the 
plaintiffs  under  a  twelve  months*  pjlioyof  insuranoe 
dated  the  13th  of  Joly,  1898,  upoa  the  said  steam- 
diip. 

The  difendants,  as  regards  £1,250  13^.,  the  onlf 
amount  material  to  this  report,  pleaded  that  the 
plaiotiffi  had  suttained  no  loss,  that  tbe  particular 
average  expenses  to  that  amount  had  not  been  paid  by 
the  plaintiffs,  nor  bad  the  plaintiffs  become  liable  there- 
for; farther,  that  such  ifzpenses  were  incurred  and 
paid  by  the  Georgia  Export  and  Import  Co.  upon  the 
terms  that  in  the  event  of  the  Dora  FortterU  non- 
arrival  at  Liverpool — which  event  happened — they 
would  not  look  to  l^e  plaintiffs  for  repay qaent,  but  to 
imtura^ces  (ff(*oted  on  their  own  behalf  with  the  Fire- 
men's Fund  Insorance  Co.  as  their  agents  and  on  their 
behalf.  The  defendants  further  pleaded  that  if  the 
plaintiffs  were  ever  liable  for  the  snid  kum  or  had  sus- 
tained any  loss  in  respect  thereof,  they  had  ab'eady 
been  fully  indemnified  by  tbe  said  Firemen's  Fond 
Insuranoe  Co.  upon  the  said  insurances  which  wvre 
effected  by,  and  payment  of  which  was  received  by, 
the  Georgia  Export  and  Impcrt  Co.  as  their  agents 
and  on  their  behalf. 

The  defendants,  by  way  of  coimterclaim,  alleged 
that  they  had  paid  £62  on  aocoont  without  prejudice, 
and  subject  to  floal  adju%tment.  The  said  sum  was 
paid  in  ignorance  of  the  matter  stated  in  the  defence 
as  above,  and  the  defendants  olaioued  repayment  of  a 
proportionate  amount  a«  monf  y  paid  und«r  a  mistake 
of  utct. 

May  8— The  action  was  heard  before  the  judge  in 
couvt,  Barnes,  J. 

Carvtr,  Q.C,  and  Boche,  for  the  plaintifb.— Whilst 
the  policy  under  wliich  the  plaintiffs  claimed  the 
amoubt  of  the  particular  average. Joss  at. Savannah 
wais  sliU  linexpired  Tlie  DoTiJ^  Fonter.  was  lost,  haviig 
never  mere  been  heard  of  after  she  )eft  Savannah, 
and  tbe  defendant  company  paid  on  her  as  a  total 
loss,  but  that  fact  in  nowise  absolves  the  oomptny 
from  having  to  pay  the  amount  of  the  particular 
average  expenses  which  were  previously  ibcurred  at 
Savannah.  The  fact  that  tbe  expenses  w»re  borne  by 
tbe  charterers,  the  Gecrgia  Export  and  Import  Co., 
in  the  way  mention«'d  in  the  defence  can  make  no 
difference  as  to  the  liability  of  the  plamtiffj  for  their 
expanses  under  the  policy. 

They  referred  to  Lidgetl  v.  Secretan,  19  W.  B.  1088. 
L.  B.  6  C.  P.  616;  Amoold  on .  Insurauoe,  p.  417; 
Abbott  on  Shipping,  p.  139. 

Joseph  Walton^  Q.C.,  J,  A,  Hamilton^  and  Balloch, 
for  the  defeiidants. — The  contract  of  insurance  is  a' 
contract  of  indemnity,  and  in  this  case  the  plaintiffs 
sustaiied  no  particoLr  average  loss  at  Savannah 
avainst  which  th«*y  could  have  been  indemtiified. 
The  master  of  The  Dora  Forster  arranged  that  tbe 
particular  average  expenses  at  that  port  was  to  be 
paid  for  by  the  charterers  against  a  draft  on  the 
plaintiffs,  which  was  only  to  kiecome  payable  if  the 
ship  arrived  safely  at  her  destination.  She  never  did 
arrive,  but  was  lost  on  the  voyage,  imd  the  plaintiffs 
oonseqneattv  never  paid  or  became  liable  for  these 
expanses.  They  are  therefore  not  entitltd  to  recover 
in  this  action:  Phillips  on  Iniuracoe,  paragraphs 
1266,  1267. 

Cur.  adv.  vulL 

May  11.— Barnxs,  J.— If  the  drfendauts  are  liable 
for  the  cost  of  the  lepatrs  at  Savannah,  then  the 
claims  against  the  underwriters  on  the  policy  are  two- 
fold—namely, a  claim  for  a  particular  average  loss 


in  respect  of  the  admitted  damage  on  the  outward 
voyage  caused  by  perils  insured  against,  and  a  claim 
for  a  subspqu^nt  total  loss.  The  latter  ol«im  has  been 
pa*d  by  the  underwriters,  and  the  dispute  is  whether 
m  the  circumstances  which  have  happened  there  is 
sny  liability  on  the  part  of  the  underwriters  for  the 
partial  loss.  The  point  arises  in  this  way,  the  plain- 
tiffs have  not  and  will  not  sustain  any  loss  in  fact  in 
connection  with  this  particular  average  accident,  but 
it  is  nevertheless  contended  that  the  defendants  are 
liable  to  pay  for  it.  I  am  aware  that  occasionally 
what  I  may  call  excessive  indemnity  is  obtained,  so 
that  it  cannot  be  said  that  a  contract  of  iosurance  is 
a  contract  of  perfect  indemnity ;  but  usually  speaking 
a  contract  of  msturance  is  considered  to  be  a  oontraot 
of  indemnity.  Counsel  for  the  plaiotiffi,  however* 
maintain  tbat  although  they,  the  plaintiffs,  have  not 
sustained  any  loss,  still  the  defrndants  are  liii,ble  to 
indemnify  tbem  against  the  loss  which  has  happened. 
Again»t  what  are  the  defendants  to  indemnity  the 
pl«intiffB  ?  That  is  the  point  of  the  case.  The  plain- 
tiffs admit  that  they  have  not  lost,  and  will  not  lose» 
anythu  g,  yet  tbe?  want  from  the  underwriters  some- 
toing  like  £1,250,  of  which  tbe  amount  given  in  the 
statement  of  o*aim — £76  16s.  9J. — represents  the 
defendants'  c^aim. 

It  inay  be  thac  it  is  ''a  claim "  legally  justifiable, 
but  I  cannot  think  it  can  be  justified  from  a  business 
point  of  view.  However,  I  have  to  decide  the  legal 
rights  of  the  parties,  and  these  give  rise  to  a  some- 
what difficult  point.  In  order  to  appreciate  the  point 
it  is  neoessary  to  state  how  it  comes  to  be  made. 

The  ship  was  chartered  to  the  Georgia  Export  and 
Import  Co.,  and  the  charter-party  contained  this 
clause :  **  All  ordmary  disbursements  at  port  of  lading 
—that  is,  Savannah— to  be  paid  by  the  charterers,  who 
are  to  be  reimbursed  for  the  amoimt  thereof  with  2} 
per  cent,  commission  thereon  and  cost  cf  insurance 
added  at  the  current  rate  of  exchange  by  the  master 
giving  the  usual  draft  payable  turee  dajs  after 
arrivd  at  tbe  port  of  discbarge  to  the  order  of  the 
chatterers  or  any  other  parties  advancing  the  said 
money,  and  the  agents,  with  the  consent  of  the  owners, 
do  hereby  authorize  tbe  captain  to  sign  such  draft ; 
and  said  disbursements  and  s<dd  draft  shell  be  a  lieu 
•gainst  the  vessel  and  freight,  taking  precedence  of 
all  otber  claims  except  the  one  for  difference  of  f  ceiicht." 
When  tbe  master  art  ived  at  Savannati  he  communi- 
cated to  his  owners  the  f«ot  that  his  ship  was 
damaged  and  required  repairs,  and  he  proceeded  to 
obtaiu  tenders  for  the  repairs.  A  tender  was  sent  in 
by  one  firm  for  5,740  dole.,  and  was  sooepted.  In  the 
tender  there  is  no  provision  as  to  how  the  money  is  to 
be  paid,  which  seems  to  me  important,  but  documents 
have  been  put  in  as  to  what  took  plaoe  at  Savannah, 
leaving  me  to  infer  from  these  documents  what  in  fact 
took  place  On  the  1st  of  January,  1899,  the  master 
wrote  to  hit  owners:  *'A11  expenses  after  loading, 
such  as  wharfage,  towage,  I  will  keep  separate,  as  I 
pri'sume  that  can  be  claimed  from  the  underwriters. 
The  Georgia  Export  Co.  are  williog  to  pay  th^  repair 
account  toe  same  as  usual  disbursements.  Unless  I 
receive  instructions  from  you  I  will  do  that."  From 
that  letter  and  the  obarter-party  I  have  to  infer 
what  was  really  taking  place.  Iflr.  Hunting  stated 
in  the  witness  box  that  the  clause  in  the  charter- 
psrty  which  I  have  read  was  a  very  usual  clause 
in  the  trade,  and  it  seems  to  me  that  when  tbe 
master  had  to  arrange  for  his  ship  being  repaired  he 
had  to  c<niider  how  he  was  going  to  pay  lor  it. 
The  meaning  of  the  letter  is»  I  think,  dear — 
to  pay  for  the  repairs  to  the  ship  in  the  same 
way  as  that  in  which  the  charter-party  provided  the 
master  shotdd  pay  the  ordinary  disbursements  of  the 
ship,   though    this    wcidd    be    an    extraordinary 
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dislranement,  and  would  not,  therefore,  primd  facfe 
be  within  that  dante.  The  master,  knowing  the 
oonne  of  bogineas,  meant  to  say  **I  am  going  to 
anrange  this  bosiness  in  the  same  way  that  I  shoold 
arrange  the  ordinary  diiborsemeots  of  the  ship," 
and  it  is  remarkable  on  lookii*g  at  t&e  correepondenoe 
to  find  tha£  the  owners  of  the  ship  tried  afterwards  to 
arrange  with  the  repairers  that  they  should  accept  a 
draft  upon  the  owners  of  the  ship  for  the  cost  of  the 
repairs,  but  the  repairers  refused  to  do  so. 

'rhe  inference  I  draw  as  to  what  took  place 
between  the  different  parties  at  Savannah,  ana  the 
oondnsion  to  which  I  have  oome  as  a  matter  of  fact 
"from  the  doonments  put  in,  is  t&at  there  was  an 
arrangement  between  the  master  and  the  (Georgia 
Bxport  Co.  and  the>repairers  of  the  ship  that  the  master 
shonldaotin  the  discharge  of  the  cost  of  the  repairs 
in  the  same  way  as  that  in  which  he  was  bound  under 
the  charter-party  to  act  in  oonneotion  with  the 
ordinary  disbursi-ments  of  the  ship. 

The  repairs  were  completed,  and  I  infer  that  the 
(Georgia  Export  Oo.  tb»n  paid  the  repairers  of  the 
ship  the  amoont  of  their  bill,  for  which  a  receipt 
haa  been  put  in.  They  then  proceeded  to  prepare  a 
draft  which  is  headed  ''Disbursements,  Savannah, 
the  20th  of  January,  1899,"  and  purports  to  be 
for  "  value  received  for  necessary  disbursements 
owed  by  my  vetael  at  this  port."  Ther«  is  a 
similar  drafs,  practically  in  the  same  terms,  for 
£546  for  the  ordinary  disbursements  of  the  sbip. 
Tde  draft  was  drawn  by  the  matter  of  the 
ship  in  favour  of  the  Ckorga  Export  Oo.  and  the 
Georgia  Bxport  Co.  insured  the  draft  with  the  Fire- 
men's Fond  Insurance  Co.  T  understand  that  when 
the  vessel  was  totallv  lo«t  on  her  voyage  home  the 
€(eorgia  Bxport  Co.  claimed  from  the  Firemen's  Fand 
Insurance  Oo.  the  amount  insured  on  the  draft,  which 
included  the  amoimt  of  the  repairs,  the  oommissioo, 
and  the  iosoranoe  upon  them,  and  that  they 
were  paid  the  amount  thus  insured.  They  there- 
fore never  made  any  claim,  nor  could  tney  have 
ma<1e  any  claim  upon  tbe  owi^ers  of  the  ship  to  re- 
imborse  them  the  cost  of  the  repairs  to  the  ship  which 
they  had  diacharged.  The  plaintiffs,  however,  in  effect 
say  *'  Our  ship  was  damaged  and  onr  ship  was 
repaired,  and  we  became  liable  to  pay  the  cost  of  the 
repairs ;  and  although  we  have  not  paid  anything  we 
have  a  claim  upon  the  underarritera  for  which  we 
ooght  to  be'* — 1  cannot  rav  indemnified — **  paid." 

The  question  is  whether  these  facts  give  rise  to  any 
claim  against  the  underwriters  on  the  original  policy 
on  the  ship.  In  my  opiniou  they  do  not,  and  my 
reason  is  this :  I  h«ve  found  as  a  fact  that  the  master 
at  the  port  of  shipment  when  he  was  arranging  for 
these  repairs  to  be  done  arranged  with  the  parties 
that  they  should  be  liquidated  in  the  same  way  as  the 
ordinary  disbursements  were  going  to  be  liquidated, 
and  I  think  he  carried  out  the  transaction  in  such  a 
way  that  the  owners  of  the  ship  never  became  liable 
to  pay  for  the  cost  of  these  repairs.  That  brings 
the  case  within  tbe  pnnciule  ktatfd  in  paragraph  1267 
of  tbe  5th  edition  of  Phillips  on  Insuraoce,  as  follows : 
**  In  Bogland  and  the  United  States  the  underwriters 
are  unquestionably  liable  for  a  subsequent  total  loss 
in  addition  to  the  expense  of  previous  repairs  which 
have  been  previously  paid  for  by  the  assured  in 
distioction  from  those  made  by  means  of  funds 
raised  on  bottomry."  The  meaning  of  that  passage  is, 
that  where  a  particular  average  damage  has  been 
incurred,  and  the  manter  arraoges  for  the  repairs 
which  are  thus  necessitated  being  discharged  by  means 
of  moneys  raised  on  bottomry,  he  never  imposes  any 
persoral  obligation  to  pay  those  moneys  upon  tbe 
owners  of  the  ship  or  any  obligation  upon  them  1 1 
pay  if  the  ship  is  lost  on  the  voyage  home ;  and  that, 


tiierefore,  if  the  vessel  is  lost  on  the  voyage  home,  and 
the  trndervrriters  pay  a  total  loss,  the  assured  does 
not  in  fact  sustain  a  partial  loss,  because  he  never  has 
to  pay  for  it,  and  is  adequately  and  properly 
indemnified  by  being  paid  by  his  underwriters  for 
the  »ubsequenc  total  loss.  There  is  no  doubt  that 
in  the  case  of  bottomry  tbat  meets  the  neoe  sity  and 
thejustioe  of  the  case. 

The  decision  I  have  come  to  in  this  case  is  that 
therit  is,  lefi;ally  sp»akiog,  no  substantial  distinction 
that  I  can  deteet  between  the  case  of  bottomi^  and 
the  present  ca«e.  I  am  much  assisted  in  aniving  at 
tbe  conclusion  of  law  and  fact  to  which  I  have  come  by 
the  view  ta^en  by  Sir  Bobert  Phillimore  in  the  ee^  of 
The  Kamak,  17  W.  B.  58,  L.  B.  2  A.  &  B.  289,  with 
regard  to  the  presumption,  or  perhaps  I  ought  to  say 
inference,  which  ought  to  be  drawn  in  a  case  of  this 
class.  He  says  that  he  is  *'  of  the  opinion  that,  in  the 
absence  of  all  evidence,  the  presumption  must  be  that 
the  foreign  lender  made  the  advances  in  contempla- 
tion of  a  bottomry  security,  and  this  presumption 
is  increased  where  the  lex  ltd  empowers  the  lender 
to  arrest  the  sbip  in  satisfaction  of  his  demand."  I 
think  I  am  quite  justified  on  the  materials  laid  before 
me  in  presuming  and  inferring  that  the  repairer  <^ 
this  ship  meant  to  have  the  repairs  paid  for  in  the 
way  I  have  suggested,  and  meant  to  have  them  paid 
before  the  ship  left  the  port,  and  that  in  doing  so  he 
was  looking  to  have  his  advances  paid,  not  by 
bottomry  exactly,  but  in  a  way  which  this  course  ot 
business,  when  properly  understood,  shows  is  sub- 
stantially of  the  same  nature— that  is  to  say,  making 
the  liability  of  the  owner  of  the  ship  dependent  upon 
the  arrival  of  the  ship  at  her  port  of  discharge,  in 
which  case  the  draft  was  to  be  paid  three  days  after 
arrival.  I  have  also  no  doubt,  though  no  cTidence 
has  been  given  about  it,  tbat  the  repairer  of  the  ship 
did  not  let  this  ship  go  without  being  secured  in  the 
way  I  have  suggested.  This  particular  case  raises  a 
stronger  presumption  than  that  which  Sir  Bobert 
PhilUmore  suggested  should  be  drawn  in  the  case 
with  which  he  was  dealing,  because  there  is  actual 
evidence  here  from  which  1  think  I  may,  and  otigbt 
to,  infer  that  what  took  place  was  what  I  have  in 
subetance  stated.  There  is  i^  >  doubt  that  it  is  the 
way  in  which  the  parties  treated  this  case  ;  though 
when  the  daim  was  put  forward  in  this  country 
the  assumption  was  that  the  ovmers  of  the 
ship  were  liable  at  the  outset  to  disdiarge  thin 
claim,  and  th-^t  what  took  place  between  other 
underwriters  was  immaterial.  If,  however,  I  am 
correct,  that  point  is  entirely  disposed  of,  and 
therefore  this  case  is  of  qnite  a  different  class 
to  LidgeU  v.  Seerekin,  upon  which  counsel  for  the 
plaintiffs  relied,  because  there  never  was  a  loss  for 
which  the  owners  of  this  ship  could  make  any  dainu 
The  conclusion  of  fact  to  which  I  have  come  is  that 
the  law  is  in  accordance  with  the  bosiness  view  of  the 
matter — namely,  that  the  plaintiffs  have  not  sustabied 
any  loss  against  which  they  can  ask  to  be  indemni- 
fied ;  and  my  j  ndgment,  therefore,  is  for  the  defendants. 

One  other  point  remaios,  and  that  is  that  the 
defendants  have  already  paid  £52  on  account,  and 
tbis  they  seek  to  recover.  Tbe  money  was  paid  in 
this  way.  As  soon  as  it  was  known  that  the  ship  had 
been  damaged  and  sufficient  informatiou  as  to  the 
extent  of  the  damage  was  received  in  this  country,  the 
average  adjuster  »ent  round  a  letter  stating  the 
position  up  to  tbat  date,  and  in  substance  advising 
that  the  underwriters  might  safely  settle  on  account 
towards  the  cos*s  of  repairs,  and  accordingly  in 
January  this  settlement  on  account  was  made.  Later 
on,  in  April,  a  total  loss  was  settled. 

The  plaintiffii  now  say  that  the  defendants  c*nnot 
have  tnis  money  back  because  they  have  paid  it  in 
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^•charge  of  liability.  The  defendants  saj  they 
paid  it  on  acooont  of  any  liability  which  they 
ahonld  ultimately  be  found  liable  for.  I  think  the 
money  was  ^tid  without  prejadioe  on  aooonnt  of 
the  ultimate  liability  if  it  turned  out  that  there  was 
any  ultimate  liabilily.  For  instance,  when  the  money 
was  paid  the  n^pairs  were  in  progress,  and  thev  might 
never  have  been  completed.  The  ship  might  haye 
been  destroy-d  by  fire  in  the  meantime,  and  the 
expense  of  repairs  nerar  incurred,  and  it  cannot  be 
that  where  there  is  no  liability  i  he  owners  are  entitled 
to  retain  money  which  has  been  paid  in  sudh  a  way. 
It  was  paid  under  a  mistake  of  fact,  and  in  the  way 
in  which  the  witnesses  for  the  defendants  have  said — 
that  is,  on  account  of  what  they  might  ultimately  be 
found  liable  for.  There  being  no  liMility,  the  money 
should  be  returoed. 

For  these  reasons  I  am  of  opinion  that  the  judg- 
ment of  the  court  ought  to  be  for  the  defendants  on 
both  the  claim  and  counterclaim,  with  costs. 

Solicitors  for  the  plaintiffs,  8toke$  <fe  Stokes. 

Solicitors  for  the  defendants,  WaUons^  JohnMon, 
Bubh,  df  WJiaUon. 


Feb.  11. 


Otourt  of  Appeal* 

From  Q.  B.  Div.  \ 

(A.  L.  Smith,  M.B.,  and  Oollins  [ 

and  Bomer,  L.JJ.)  ) 

MOTTTRIE   V.  MiTCHBLL  AND  AHOTHBB.  (a.) 
Practice — Pauper — Suing  in  iormk  pauperis — AsHgn- 
ing  official  solicitor  to  assist  pauper — Ord,  16,  r,  26. 

TTie  official  solicitor  of  tJie  court  oughi  not^  except  in 
special  circumstanceSy  to  be  assigned  to  assist  a  litigant 
suing  or  defending  in  f orm&  pauperis. 

Appeal  from  an  order  of  Day,  J.,  at  chambers, 
discharging  an  order  of  tbe  mattor. 

The  plttintiff  was  admitted  to  sue  informS  pauperis, 
and  the  master,  und*'r.ord.  16,  r.  26,  assigned  the 
official  solicitor  to  the  court  to  assist  him  in  the 
action.  It  appeared  tbat  the  plaintiff  had  not  em- 
ployed a  solicitor  in  the  matter,  nor  had  he  brought 
before  the  master  the  name  of  any  solicitor  to  be 
appointed  to  act  for  him  in  tiie  action. 

Upon  appeal  by  the  offioial  solicitor,  Day,  J.,  dis- 
charged tbe  order  of  tbe  master. 

The  plaintiff  appealed. 

The  plaintiff  in  person. 

H.  Sutton,  for  the  official  solicitor. — It  is  not 
suggested  that  the  plaintiff  has  not  a  primd  facie 
cause  of  action.  The  official  solicitor  objects  to  be 
assigned  to  a  pauper  litigant  unless  there  are  special 
droumstances  requiring  that  this  should  be  done. 
Ord.  16,  r.  26,  is  wide  enough  to  nye  the  court 
jurisdiction  to  assign  the  official  sohcitor,  but  the 
court  ought  only  to  do  so  in  special  circumstances. 
This  view  is  borne  out  by  a  long-continued  course  of 
practice.  Ord.  16,  r.  26,  goes  back  to  the  year  1661, 
for  an  order  in  somewhat  similar  terou  appears  in 
Beames*s  Orders  in  Chancery,  p.  216.  The  offidal 
solicitor  is  the  successor  to  the  soUoitor  to  the  Suitors' 
Fond,  and  since  the  Judicature  Acts  he  has  been 
known  as  the  official  solicitor  of  the  Supreme  Court. 
By  11  Geo.  4  and  1  Will.  4,  c  36,  s.  15,  one  of  the 
masters  of  the  Court  of  Chancery  was  directed  to  visit 

(a.)  Beported  by  W.  F.  Baeey,  Esq.,  Barrister- 

at-Law. 


the  Fleet  Prison  four  times  a  year  and  to  examine  the 
prisoners  confined  there  for  contempt  of  the  C*nirt  of 
Chancery  in  not  puttmg  in  an  answer  to  a  bill  io 
equity,  and  report  to  the  court ;  and  the  court  might 
order  the  costs  of  a  prisoner's  contempt  to  be  ptil 
out  of  the  Suitors'  Fund,  and  to  assign  him  a 
solicitor  and  counsel  to  put  in  an  answer  'and  defend 
him  informd  pauperis* 

By  23  &  24  Vicr.  c.  149,  s.  2,  this  duty  was  trans- 
ferred to  the  solicitor  to  the  Suitors'  Fund,  and  by 
section  6  the  expenses  incurred  by  the  solicitor  were 
to  be  allowed  out  of  that  fund. 

In  1869,  by  32  A  33  Yict  c  91,  the  Suitors'  Fund 
was  transferred  to  the  Treasury.  Besides  acting  for 
df'fendants  in  contempt  of  the  Court  of  Chancer^,  the 
official  solicitor  acts  for  infants  and  lunatics  in  proper 
cases  (see  1  Daniall's  C&ancery  Practice  (6th  ed.),  pp. 
176,  184),  and  in  such  cases  ne  gets  his  costs  out  of 
the  estate.  Bxoept  in  the  aboye  cases  the  officisl 
solicitor  neyer  acts  for  litigsnts  suing  or  def««nduig  is 
formd  pauperis^  and  it  has  neyer  becoi  the  practice  to 
assign  him.  There  is  no  proyision  indemnitying  him 
against  any  ezp«*nses  he  may  incur  in  such  a  o«8e  if 
tr>e  pauper  for  whom  he  acts  is  unfloooesBfuL 
Formerly  this  burden  of  looking  after  panpers  wss 
imposed  on  the  six  clerks,  but  this  was  probably 
done  in  oonsideration  of  the  large  inoome  they 
deriyed  from  their  office.  The  offidal  solicitor  hss 
only  a  salary  of  £500  a  year,  and  this  ooyers  his 
ordinary  work.  If  the  official  solicitor  is  always 
to  be  assigned  to  assist  a  pauper  litigant  wh^ 
tbe  latter  has  no  solicitor  of  his  own,  praper  litigants 
will  neyer  haye  solicitors,  and  thn  position  of  the 
official  solicitor  will  become  a  yery  difficult  one.  Eyen 
if  tiie  pauper  litigant  is  sncoessf  ul,  the  solicitor  csn 
only  recoyer  out-of-pocket  expenses  and  a  reasonable 
sum  to  dnfray  offio'f  expeuses :  Carson  y.  PickersgtU, 
33  W  B.  589,  14  Q.  B.  I)  859;  Johnson  y.  Lindsay  A 
Co.,  [1892]  A.  C.  110,  40  W.  B.  Dig.  180. 

A.  L.  Smith,  M.B.— The  plaintiff  in  this  esse 
obtained  le»ye  to  sue  in  formd  pauperts,  and  the 
master  assigned  the  official  solicitor  of  the  oourt  to 
assist  him  in  the  conduct  of  the  aotion.  The  offiaisl 
solicitor  objected  to  being  assigned,  and  upon  appeal 
Day,  J.,  discharged  the  master*s  ord-^r.  Thereupon 
the  plaintiff  appeals  to  this  court.  The  first  question 
is  whether  the  court  has  any  jurisdiction  to  assign 
the  official  solicitor  to  assist  a  person  who  is  suing  or 
defendiug  in  formd  pauperis.  That  depends  upon 
ord.  16,  r.  26.  In  my  opinion  there  is  dearly 
jurisdiction  to  assign  the  offimal  solicit  v.  The  rule 
is  perfeutiy  general  in  its  terms.  Tne  next  question 
is  whether  the  official  solicitor  ought  to  be  appointed. 
The  offidal  solicitor  has  certain  duties  to  perform, 
and  he  is  paid  to  perform  those  duties.  I  do  not 
think  that  it  is  any  part  of  his  duty  to  take  up  the 
case  of  a  pauper  litigant  who  has  not  got  a  sofioitor 
of  his  own.  If  he  were  compelled  to  teke  up  such 
cases,  his  position  would  be  an  impossible  one.  There 
are  certsin  cases  provided  for  by  sratute,  to  which  we 
haye  been  referred,  where  the  effidal  solicitor  acts  for 
pauper  defendants,  and  toere  are  also  the  cases  of 
infants  and  luuatioi ,  where  he  gets  his  costs  out  of 
the  estate.  But  if  he  were  liable  to  be  o«lied  upou 
t'>  act  for  every  pauper  plaintiff  or  defendant  who 
had  no  solicitor,  h&  position  would  be  an  intolerable 
one,  because  if  the  pauper  was  unsuccessful  the 
Solicitor  would  not  recover  his  out-of-pocket 
expeuses,  and  sometimes,  indeed,  he  might  not 
recoy4*r  them  if  the  pauper  for  whom  he  acted  was 
auccfssful.  Such  a  burden  is  not  intolerable  when 
spread  oyer  all  the  members  of  the  profes«ion. 
Therefore  I  think  that  the  official  solicitor  ought  not 
to  be  assigned  unless  there  are  special  circumstances 
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whioh  require  it.  In  the  present  ease  tht^re  are  no 
•peoial  droumstanoM.  The  panper  litigant,  when  he 
ODtaine  leave  to  toe  or  defend  in  formd  pauperis, 
should  bring  before  the  matter  the  name  of  some 
•olidtor  who  «ill  oonduot  his  cane  for  him,  and  the 
mast^'r  will  then  say  whether  the  peraon  suirgested  is 
a  proper  person  to  assign.  For  these  reasons  I  think 
that  the  order  of  the  learned  judge  is  right.  The 
plaintiff,  however,  is  to  be  at  liberty  to  bring  before 
the  master  the  name  of  some  solicitor  to  assist  him  in 
the  aotion. 

OOLLDTS  and  Bombb,  L.JJ.,  oonourred. 

Appeal  diitniised, 

Solidtor,  The  OJlcidl  Solicitor. 


From  Chan.  Div.  i 

(Bigby,  Yaughan  Williams,  [  Deo.  10. 

and  Bomer,  L.JJ.)         ) 

Mablbobough  (Lily,  Duohess  of)  v.  Dukb  of 
Mablbobough.  (a.) 

SeUlemeni — Conetrudion — Power  to  jointure  wives  in 
succession— Divorce — Power  to  jointure  second  wife 
during  lifetime  of  first  wife, 

A  settlement  empowered  a  person  to  appoint  to  "  any 
woman  whom  he  might  marry  "  yearly  rent-charges  by 
vfay  of  jointure,  bui  provided  that  the  settled  eaUUes  should 
not  be  liable  to  the  payment  of  jointures  exceeding  on  the 
whole  a  given  sum. 

Held,  on  the  construction  of  the  deed,  that  the  exercise 
of  such  power  in  favour  of  a  second  wife  after  the  disso^ 
lution  of  the  first  marriage  by  divorce  was  valid,  and 
that  there  was  nothing  on  the  face  of  the  clause  which 
was  contrary  to  public  policy ^  being  distinct  from  those 
cases  which  bargained  for  the  event  of  fiUure  separation 
between  husband  and  wife. 

Appeal  from  a  dedsion  of  Byrne,  J. 

By  the  aotion  the  plaintiff.  Lily,  Duchess  of  Marl- 
borough, the  second  wife,  now  tbe  widow  of  the 
eighth  duke,  daimed  a  decKration  thnt  she  was 
entitled  to  a  charge  of  £2,500  on  the  Marlborongb 
estates  app  iuted  to  her  by  iirr  l%te  husband. 

By  a  resettlement  of  the  Msrlborough  estates, 
dated  the  14th  of  July,  1866,  the  eighth  duke,  who 
was  then  the  Marquii  of  Bundford,  was  empowered, 
subject  to  a  joiuture  rent-change  in  favour  of  the 
wife  of  the  stveuth  duke,  to  appoint  to  *<  any  wom«*n 
whom  he  might  marry  "  yearJy  rant-charges  by  vay 
of  joiature  not  exceedmg  in  the  wbole  the  following 
yearly  sums — viz.,  if  the  Marquis  of  Blandford  should 
die  in  the  lifetime  of  the  seventh  duke,  then  durinff 
tbe  lifetime  of  the  seventh  duke  £1,500  a  year,  and 
after  his  death  £2,000  a  year;  if  the  Marquis  of 
Blandford  should  survive  tbe  seventh  duke,  £2,500  a 
year.  The  settlement  provided  that  the  power  of 
jointuring  might  be  exerdied  as  often  as  the  Marquis 
of  Blandford  should  marry,  and  also  that  the  settled 
estates  should  not  be  liable  to  the  payment  of  join- 
tures exofmdiog  in  the  wholn  the  sum  of  £4,000. 

In  1869  the  Marquis  of  Blandford,  on  his  marriage 
with  Lady  A.  Hamilton,  his  first  wife,  appointed  to 
her  the  following  rent-charges  by  way  of  jointure: 
If  he  ihould  die  in  the  U'etioie  of  tbe  seveutu  duke 
£1  500  a  yc^ar,  and  after  his  death  £2,000  a  year ;  but 
if  he  should  survive  the  seventh  duke  £2,500  a  year, 
in  accordance  with  the  terms  of  the  resettlement. 

In  1883,  the  Marchioness  of  Biand'ord,  who  is  still 
living,  obtained  a  divorce  from  the  Marquis  of  Bland- 

(a.)  Beported  by  A.  GLYNITE-Joinss,  Esq.,  Bttirister- 
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ford,  and  subsequently,  in  the  same  year,  the  seventh 
Duke  of  Marlborough  died. 

Lord  Blandford,  who  thus  became  the  eighth  Duke 
of  Marlborongb,  married  the  plaintiff  in  1888,  and 
by  a  sfittlemetit  made  on  this  mamag«i  he  appointed 
to  her  a  jointure  rent-charge  of  £2,500  a  year. 

In  1892  he  died,  and  in  1899  the  dowager 
duohe^s,  the  widow  of  the  seventh  duke,  also  died. 

In  1895  the  plaintiff  had  married  Lord  Wdliam 
B»r»sford. 

Byrne,  J.,  held  that  the  eighth  duke  had  the 
power,  under  the  resettlemeut  of  1866,  to  create  the 
jointure  in  favour  ot  the  plaintiff  after  the  dissolution 
of  his  first  marriage 

From  this  dedsion  the  defendant,  the  present 
duke,  now  appealed. 

Haldane,  Q.C.,  and  Ashworth  James,  for  the 
appellant,  contended  that  the  power  to  jointure  was 
limited  to  £2,500  a  year,  which  was  exhausted  after 
tbe  appointment  to  the  eighth  duke's  first  wife. 
Whether  a  power  of  jointuring  can  be  exercised  move 
than  once  was  discusied  in  Zouch  v.  Wbolston,  2  Burr. 
1136.  The  power  could,  moreover,  be  construed  as 
providing  for  the  event  of  a  future  jeparation 
between  husband  and  wife,  and  was,  therefore, 
contrary  to  public  policy  and  illegal. 

The  foUowiDg  cases  were  referred  to:  EgerUmv, 
Earl  Brownlow,  4  H.  L.  Gas  1.  at  p.  197;  Cart- 
wright  V.  Cartwright,  3  De  G.  M.  &  G.  982 ;  H.  v.  TT., 
3  K.  &  J.  382,  6  W.  B.  Gh.  Dig.  29 ;  Cocksedge  v. 
Cocksedge,  14  Sim.  244. 

Levett,  Q.C.,  and  Brinton,  for  the  respondent,  the 
plaintiff,  were  not  called  upon. 

W.  H.  CozenS'Hardy,  for  the  trustees. 

Bigby,  L  J. — ^This  is  an  appeal  from  Byrne,  J.,  and 
the  questions  raised  are  two.  Dealiog  witu  them  in 
the  order  in  which  thejr  were  argued  before  us  by  Mr. 
Haldane,  I  will  d«*scnbe  them  thus :  First,  whether 
upon  the  true  construction  of  the  resettlement  of  1866 
there  was  any  power  enabling  the  late  Marquis  of 
Blandford — who  afterwards  became  the  eighth  Duke 
of  Marlborough — who  had  already  in  exerdie  of  a 
power  contained  iu  that  deed  wppointAd  to  bis  first 
wife  a  jointure  rent-charge  of  £2,500,  to  app  >int,  uuon 
his  secoud  marriage  during  the  lifetime  of  hii  first 
wife,  who  hadobtaiued  a  divorce  from  him,  a  jointure 
rent-charge  off  £2,500  for  the  second  wi  e,  now  koown 
as  lily,  Dowager  Duchess  of  Marlborough.  That 
is  the  first  question.  The  second  question  is  whether 
(if  the  first  question  were  answered  in  the  affirmative) 
it  was  within  the  competence  of  the  parties  to  the 
deed  of  1866,  which  we  have  to  construe,  to  bargain 
for  a  power  which  might  in  its  exercise  have  such  a 
result  as  I  have  mentioned.  Now,  icappaars  to  me 
that  the  case  ia  by  no  means  open  to  the  difficulties 
that  have  been  suggested. 

First  of  all,  upon  the  point  of  construction,  I 
will  read  as  sboitly  as  is  consistent  with  dear- 
nest  the  dauses  of  the  deed  which  have  to  be 
dealt  with.  It  is  not  a  marriage  settiement  or 
anything  of  that  kind,  but  a  resettiement  on  a 
family  arrangement,  and  it  provides  as  follows: 
[Ois  lordship  read  tbe  material  duuses,  and  oon- 
unu«d  :]  We  get  tbere  a  clear  power  to  appoint 
a  jointure  to  "  auy  woman  he  may  marry," 
exerdse»b1e  by  the  express  terms  of  the  deed  as 
often  as  he  shall  marry;  and  as  a  safeguard  td 
the  estate  tbat  it  might  not  be  overburdened, 
there  is  a  provision  that  any  sum  or  sums  by 
way  of  jointure  should  not  altogether  exceed  the 
sum  of  £4,000.  Now,  it  is  argued  upon  the  question 
of  coDsfcruction,  that  it  does  not  include  the  case  of  a 
second  marriage  when  the  first  wife,  having  obtained 
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a  diyoroe,  might  be  living  at  the  date  of  the  Beoond 
mandagei  Beally  I  most  oonf ess  that  I  have  been 
unable  to  grasp  the  argnment.  I  oan  see  that  if  I 
were  considering  the  propriety  of  the  terms  of  the 
settlement,  and  sooh  an  idea  eyer  occurred  as  to  what 
was  to  take  place  in  the  case  of  the  marriage  of  a 
fature  Duke  of  Mtflborongh  during  the  lifetime  of 
the  lady  who  had  been  ms  wife,  and  by  whom  he 
had  been  divorced,  then  there  wonld  be  reasous  for 
making  a  different  provision  from  what  is  here  made. 
Bat  I  cannot  find  that  there  is  anything  here  pointing 
to  that.  We  are  told  that  that  provision  aboat 
exercising  the  powers  as  often  as  he  thali  marry  was 
intended  solely  for  the  purpose  of  doing  away  with  a 
doubt  which  once  existed  whether,  having  been 
exercised  once,  a  power  of  jointuring  could  be  exercised 
asain.  It  may  b«»  the  reason,  or  one  of  the  reasous  at 
all  events,  for  which  the  clause  was  introduced.  But 
I  do  not  see  auv  authority  for  supposing  or  entitling 
the  court  to  hold  that  it  was  limited  to  that  purpose. 
We  are  bound  to  take  the  words  as  we  find  them,  and 
they  are  words  absolutely  without  any  doubt  or  diffi- 
culty. And  it  appears  to  me  to  be  as  clear  that  the 
eighth  doke  was  entitled  to  makeanappointm»'nt  on  the 
■eooud  marriage  as  he  was  on  the  first  marriage,  not- 
withstanding that  his  first  wife  was  then  living.  It 
is  always  to  be  notioisd  Uiat  h**  had  not  charged  more 
than  £2,500  That  may  be  sufficient  or  iasuffici*inr. 
as  a  limit,  but  it  has  been  chosen  by  the  parties,  and 
the  coort  has  no  power  or  authority  to  alter  it.  So 
much  for  the  construction  of  the  deed. 

Then  as  to  the  question  of  the  parties  being  limited 
so  that  they  were  not  competent  to  provide  that  there 
should  be  such  a  dealing  with  the  propertv  on  tiie 
ground  that  it  was  against  public  poUoy.  Of  course 
we  do  not  find  a  syllable  in  the  deed  which  is  against 
public  policy.  But  it  is  said  that,  if  we  construe  it  so 
as  to  let  in  Uie  second  wife  for  a  jointure,  we  are  doing 
something  which  is  contrary  to  public  policy.  I  havM 
rather  a  d^onlty  to  make  it  out  in  wiiat  way,  but  I 
suppose  it  is  that  we  are  rendering  a  divorce  more 
beneficial  or  less  injurious  to  the  husband  tuan  it 
otherwise  would  be.  It  is  acknowlodged  that  you 
must  extend  that  argument  to  the  child,  which  is  a 
Btsrtling  tbing — ^that  you  cannot  really  appoint  in 
favour  of  the  children  of  the  second  marriage  in  the 
same  way  as  you  could  if  the  marriage  iuui  taken 
place  after  the  death  of  the  first  wife.  Indeed,  I  do 
not  see  that  it  is  possible  for  the  argument  not  to 
gn  to  that  extent.  Oases  were  dted— three,  I  think, 
altogether — one  being  a  case  of  Cartwright  v. 
Oariwrtght  in  the  Oourt  of  Appeal — which,  of  course, 
we  should  foil  3W  if  we  thought  it  was  binding  upon 
us  in  this  case— and  the  cases  of  H.  v.  FT.,  and 
CoeJuedge  v.  Cocksedge,  before  Wood.  V.O.  and  Stuart, 
y.O.,  respectively.  They  are  all  alike  in  one  respect. 
The  parties  to  a  marriage  settlement,  or  what 
was  equivalent  to  it,  meeting  together,  chose  to 
bargain  about  what  should  rake  place  iu  the  event  of 
a  separation  of  the  spouses.  One  has  never  had  aoy 
doubt  that  such  a  bargain  as  to  what  should  be  the 
effect  of  a  future  separation  of  people  who  are  Jiving 
together  as  man  and  wife  is  absolutely  bad  All  thac 
was  there  held  was  that,  if  you  will  bargain  about  an 
evtnt  which  ycu  are  not  entitled  to  look  for  ward  to,  or 
to  anticipate,  >our  bargain  will  be  bad.  Aod  it  was 
carried  so  far  in  the  case  of  Cartufright  v.  Cartwright, 
in  the  Oourt  of  Appeal,  that  where  a  father  was 
settling  his  property  and  be  stipulated  as  regarded  a 
future  separation,  the  court  hdd  that  an  advantage 
could  not  be  gained  by  the  son,  an  advantage  which 
depended  upon  the  separation  which  in  fact  after  v^ards 
took  place.  It  was  said  that  he  had  no  right  to 
claim  through  the  fraud  of  the  father,  and  that  it 
was  a  fraud  on  the  law  to  stipulate  as  he  did.    I  do 


not  see  the  resemblance  at  all,  and  I  do  not  think 
that  there  is  any,  between  the  prescat  case  and  any 
of  the  three  cases  which  have  been  cited  to  us.  They 
are  perfectly  easy  to  understand,  and  they  are  per- 
f  ectljr  intelligible  in  principle.  But  it  is » qaally  clear, 
I  think,  that  that  principle  does  not  apply  to  thn 
present  case.  So  I  think,  on  both  points  that  hava 
been  argued,  the  dediion  of  Byrne,  J.,  must  be 
affirmed,  and  the  appeal  dismissed, 

Vaughak  Williams,  L.J.— I  enturely  agree.  I 
will  first  say  one  woi^l  about  the  second  point  of 
public  policy.  So  far  as  the  three  oases  cited  by  Mr. 
Httldaiie  are  concerned,  they  are  all  cases  in  which 
you  find  on  the  face  of  the  instruments  a  matter 
expressly  bargained  for  which  was  coatrary  to  public 
policy.  In  the  present  case  it  is  not  and  cannot  be 
suggested  that  there  is  anything  on  the  face  of  this 
clause  in  the  settlement  which  is  contrary  to  public 
policy.  It*  is  only  said  that,  in  what  I  may  call 
the  accidental  application  of  it,  such  a  clause  might 
operate  as  an  inducement  to  a  husband  to  look 
forward  to  a  divorce  because  he  knew  he  might  be 
able  to  marry  some  other  woman,  and  to  provide  for 
hf*r  out  of  the  family  estates.  Speaking  for  mys«*lf,  I 
very  much  doubt  whether,  even  if  this  clause  had  baen 
wtitten  out  at  large,  as  Mr  Baldane  suguested,  it 
would  have  been  against  public  p  >licy.  After  all, 
public  policy,  lik*9  other  things,  must  depend  on  a 
balance  of  what  is  politic,  a  balance  of  what  is  right.  . 
In  this  very  matter  of  public  policy  one  finds  that 
principle  sometimes  applied,  to  take  a  different  sort  of 
case,  to  a  covenant  in  restraint  of  trade  deliberately 
entered  into  by  somebody  who  presentiy  wishes  to 
avoid  the  enforcement  against  him  of  the  covenant  he 
has  entered  into  because  he  says  that  restraint  of 
trade  is  against  public  policy.  In  old  days  that  used 
to  be  strictly  so  held.  But  in  modem  dajs  you  look 
at  the  whole  subject-matter,  and  bear  in  mind  that 
though  on  the  one  hand  it  may  be  coutrary  to  public 
policy  to  have  trade  restrained,  yet  on  the  other  hand 
it  is  contrary  to  public  policy  that  a  man  should  be 
allowed  successfully  to  evade  engagements  he  has 
entered  into.  So  here  you  have  got  a  clause  which 
generally  is  free  from  any  objection.  It  is  found  that 
in  the  case  of  a  second  marriage  after  a  divoroe 
obtamed  against  a  husband  that  this  might  possibly 
be  an  inducement  to  the  husband  to  seek  for  a  divorce, 
and  as  such  is  against  public  policy.  But,  on  the 
other  hand,  if  he  does  marry  agam,  and  the  law  allows 
him  to  marry  again  after  a  divorce,  he  has  a  duty 
to  provide  for  hts  wife  and  children  It  seems 
to  me  very  doubtful  whether  on  the  balance  of 
consideration  it  would  le  against  public  policy  to  say 
that  if  a  divorced  husband,  exercising  the  right  that 
the  Legislature  has  fl;iven  him,  and  marrying  again, 
were  to  make  provision  out  of  his  property — because 
for  this  purpose  questions  about  the  family  and  the 
people  interested  in  remainder  do  not  come  into  con- 
sideration—the making  of  sach  provision  is  against 
public  policy.    So  much  on  the  point  of  public  policy* 

With  reference  to  the  conveyancing  point,  I  only 
wish  to  say  one  word  about  it  in  order  that  I  mav 
express  what  I  understand  to  be  the  argument  whicm 
has  been  addressed  to  us.  We  are  invited  to  read  the 
power  which  it  is  expressly  said  the  husband,  Lord 
Blandford,  may  exercise  as  of  tun  as  he  shall  marry — 
"  the  said  power  of  jointuring  *'  it  is  called— as  being  a 
general  power,  and  to  read  the  words  "  appoint  to 
any  woman  "  in  the  same  sense  as  if  the  words  had 
been  "  appoint  on  marriage.*'  And  then  it  is  said 
that  the  intention  is  that  there  should  be  a  power  of 
jointuring  limited  to  the  £2,500,  and  that  ic  is  that 
power,  and  that  power  only,  wnioh  may  be  exercised, 
not  upon  one  marriage,  but  as  often  as  Lord  Blandford 
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■hall  many.  Although  that  is  a  constraotion  whioh 
ooe  wonld  perhaps  not  be  sorry  to  give  to  thef  e  words, 
the  words  are  too  strong  for  us,  and  we  oan  only  oon- 
strae  them  as  the  Lord  Jastvce  has  oonstmed  them. 

BoMEB.  Ur  —I  agree.  With  regard  to  the  so- 
called  public  policy  point,  all  I  need  say  is  that  there 
is  nothing  whatever  in  that  point.  The  simple  tmtii 
it  that  here  there  is  nothing  whatever  contrary  to 
public  policy  in  a  settlement  providing  or  contem- 
plating tliat  a  tenant  for  life  may  validly  marry  more 
than  once,  nor  in  a  settlement  providing  that,  if  he 
does,  he  may  exercise  certain  powers  over  the  settled 
property  in  order  to  provide  for  the  wife  and  children 
of  the  fubsequent  marxisges.  l^e  simple  fact  is  that 
a  provistoD  of  that  kind  in  such  a  settlement  is  p»r- 
feotly  valid,  and  there  is  nothing  contrary  to  public 
polioy  in  it.  The  cases  cited  have  nothinp^  whatever 
to  do  with  such  a  case  as  that  I  have  indicated,  and 
that  case  is  the  one  before  us.  There  was  a  point  that 
might  possibly  have  been  argued  upon  the  construe- 
tion  of  this  settlement,  and  that  was  that  the  power 
of  jointuring  was  limited  in  this  way,  that  the  power 
could  not  be  ezeroiaed  in  favour  of  any  woman  who 
did  not  become  the  tenant  fer  life's  vofe — that  is  to 
say,  who  was  not  the  wife  of  the  tenant  for  life  at 
the  time  of  his  death.  That  point  has  not  been 
argued  before  us.  We  start  on  the  assumption 
whioh  the  sppnllants  have  taken  before  us.  that 
in  this  oaie  the  power  was  not  limited  in  the 
way  I  have  indicated,  that  the  lady  who  divorced 
tiie  eighth  duke  was  entitled  to  the  jointure  which 
was  appointed  or  purported  to  be  appointed  in 
her  favour  by  the  eighth  duke.  That  being  so,  and 
that  point  not  being  taken,  it  appears  to  me  dear 
that  upon  this  settlement  nothing  can  be  said  against 
the  claim  of  the  second  wife.  She  was  dearly 
within  the  words  of  this  settlement,  a  woman  whom 
the  eighth  duke  marrii*d,  and  it  is  dear  upon  this 
settlement  that  the  eighth  duke  had  power  to  appoint 
to  her  by  way  of  jointure  a  yearly  rent-charge  or 
charges  not  exceeding  in  the  whole  tbe  sum  he  has 

aipoibted.  The  words  "  not  exceeding  in  the  whole  " 
early  poiht  to  thii,  that  each  woman  who  was 
entitled  to  have  exercised  in  her  favour  the  power  of 
joinrure  might  have  limited  to  her  a  sum  not  ex- 
ceeding in  the  whole  the  sums  mentioned  in  the 
settlement.  For  these  reasons  it  appears  to  me  there 
is  nothing  whatever  in  the  fimt  point  that  was 
argued,  and  I  asree  in  thinking  that  the  appeal  must 
be  dismissed  with  costs. 

Appeal  dismisted, 

Sdidtors,  Nicholl,  Manisly,  is  Co.;  WhiUhtad, 
Marshall,  dt  Co, 


BBnUH  MUTOSGOPE  AND   BlOOBAPH  OO.  (LIMITED) 
AND  ANOTHSB  V.  HOMEB.  (a.) 

Landlord  and  tenant — Distraint  of  patented  article^  Sale 
— 2  <fc  3  Will.  &  Mary,  c  5,  «.  l— Patents,  Designs, 
and  Trade-Marks  Act,  1883  (46  A  47  Vici.  c.  67), 
a.  \Q —Infringement  of  patent  ^Injundtion* 

A  patentee*  s  right  is  distinct  from  the  right  of  property 
in  a  chaUei. 


(a.)  Reported  by  Paul  Stbiokland,  Esq.,  Barrister^ 
at-Law. 


On  a  sale  hy  a  landlord  under  a  distress,  a  purchaser 
only  acquires  sttch  a  chattel  interest  as  the  landlord  could 
and  did  seize. 

It  is  essential  to  a  distress  that  the  property  distrcUned 
should  he  capable  of  physical  possession, 

A  patent  right  is  not  a  chose  in  possession.  A  chose 
in  action  is  incapable  of  manual  seizure 

This  was  a  motion  by  the  plaintifib,  the  British 
Mutf>scope  and  Biograph  Oo.  (Limited)  and  the 
London  and  District  Mutosoope  Oo  (Limited), 
for  an  iD|unction  to  restrain  the  defendisnt  from 
usinc[,  sellmg,  letting,  exhibiting,  or  dealing  with  a 
certam  mutMoope  coin-operating  machine  during  the 
oontiouuice  of  uie  letters  patent.  It  was  agreedthat 
the  motion  should  be  treated  as  the  trial  of  the  action. 

The  facts  are  fully  set  out  in  the  judgment  of 
Farwdl,  J. 

E.  E.  H.  Brydges^  for  the  plaintiflb. 

The  defendant  appeared  in  person. 

Fabwell,  J.,  in  giving  judgment,  said:  The 
plaintifb  the  British  Mutosoope  and  Biogrsph  Oo. 
are  the  owners  of  letters  patent  for  an  invention 
relating  to  mutoscopes.  The  plaintiffs  the  London 
and  District  Mutosoope  Oo.  are  the  licensees,  with  the 
exclusive  right  to  use  aud  licence  others  to  use  ooin- 
operated  mutoscopes  for  exhibition  purposes  within 
the  Oity  of  London. 

In  October,  1900,  the  last-named  company  delivered 
to  one  Maynard  certain  mutoscopes,  to  which  their 
licence  applied,  for  exhibition  purposes,  on  certain 
conditions  contained  in  an  agreement  of  the  23rd  of 
October,  1900.  These  conditions  were:  *'To  the 
manager  of  the  London  and  District  Mutosoope  Oo. 
(Limited).  Please  send  me  ten  mutoscopes  on  the 
foUosriiig  conditions :  (I)  The  money  to  be  collected 
fortnightiy  by  your  own  man,  and  checked  by  me  or 
someone  in  my  employ;  (2)  I  am  to  receive  25 
per  cent  of  the  gross  takings  by  way  of  rent,  payable 
when  the  cdleotion  is  made ;  (3)  you  are  at  Hberty  to 
move  the  maobines  at  any  time,  giving  seven  days' 
notice  in  writing;  (4)  the  machines  are  to  remain 
the  lole  property  of  yourselves  ;  (6)  iu  the  event  of 
any  machine  ceasing  to  work  I  will  give  you  notice  at 
once,  and  the  same  is  to  be  rectified  by  you  and  at 
your  expense;  (6)  if  at  any  time  these  premises 
change  hands.  I  agree  to  g«ve  you  due  ilotice,  in  order 
that  you  may  remove  machines  or  arrange  with  new 
tenants;  (7)  I  undertake  to  protect  machines  from 
wilful  damage  so  far  as  I  am  able ;  (8)  all  coins 
found  in  the  machines  to  be  the  property  of  your- 
selves, subject  to  the  percentage  above  mentioned. 
(Signed)  H.  J.  Maynard."  These  mutoioopes  were 
placed  in  a  »hop,  99,  Whitotroes-street,  within  the 
Oity  of  London,  held  by  Maynard  as  tenant. 

On  the  23rd  of  December,  1900,  Maynard  made 
default  in  paymeot  <>f  the  rent  of  the  pi^mises,  and 
the  laodloid  distrained  and  sdzed  the  ten  muto- 
scopes 

On  ^he  5th  of  January  the  mutoscopes  were  put  up 
for  sale  by  auction  and  the  defendant  purchased  one 
of  them.  It  was  admitted  that  the  notice  required  by 
the  Act  of  William  and  Mary,  h-reinafter  referred  to, 
was  given,  and  that  the  defendant  knew  before  he 
pun£ased  of  the  terms  and  conditions  on  which 
Maynard  hdd  the  mutoscoi>es. 

Tre  {daintifb  daim  an  injunction  to  restrain  the 
defendnnt  from  **  using,  sellmg,  letting,  exhibiting, 
or  dealing  with  the  mntosoopA  coin-operating  nuushine 
during  the  continuance  of  the  letters  patent."  The 
defendant  alleges  that  he  has  purcha*  ed  from  the  land- 
lord selling  under  the  authority  of  2  William  and 
Mary,  o.  6,  and  that  he  is  entitled  to  use  the  machine 
as  he  pleases  without  regsrd  to  the  oonditioDS  on  whioh 
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Maynard  h«*ld  the  aame.  Oonnsel  for  the  plaintiiEi, 
and  the  defendant  m  person  »ppeated  before  me  and 
asked  me  to  accept  the  fort* filing  as  aa  agreed  state- 
ment of  facts  nnd  to  treat  this  as  the  trial  of  the 
action,  ai<d  determine  thfir  rights  under  the  said 
statute  a0(  ordingly.  No  pomt  was  raised  or  argued 
on  the  question  whether  the  madiine,  being  on  the 
premises  for  exhibition  purposes,  was  within  any  of 
the  common  law  exceptions  to  the  general  right  of 
distress,  and  I  accordingly  express  no  opinion  on 
this  point. 

▲  patentee  is  entitled  to  restrain  any  person  in 
whose  hands  he  finds  an  article  which  infringes  his 
patent,  from  infringing  such  patent  unless  the 
defendant  can  show  a  title  direct  or  derivative  from 
the  patentee  to  use  the  patent ;  and  it  has  recently 
been  held  in  Inoandeacent  Oas  Co,  ▼.  Brogdeti,  16  Bep. 
Pat.  Gas.  179,  that  a  prurchaser  who  buys  with  the 
knowledge  of  the  conditions  under  which  his  vendor  is 
authorized  to  use  the  patented  mvention  is  bound  by 
such  conditions,  and  that  such  conditions  are  not 
contractual,  but  are  inddent  t  j  and  a  limitation  of  the 
grant  of  the  licence  to  use,  so  that  if  the  conditions 
are  broken  there  is  no  grant  at  all. 

The  defendant,  therefore,  would  be  clearly  liable 
in  the  present  aas(»  unless  the  statute  of  William  and 
Mary  protects  him ;  and  he  contends  that  the  statute 
has  this  effect.  At  common  law  a  landlord  had  no 
xiffht  to  sell  distresses,  but  only  to  detain  them  as 
pledges  for  enforcing  payment.  The  right  of  sale, 
therefore,  depends  on  the  statute.  Section  1  provides 
(I  read  it  shortly)  that,  where  any  goods  or  chattels 
shall  be  distrained  for  any  rent  reserved  and  due 
upon  any  lease,  and  the  tenant  or  owner  of  the 
goods,  &c.,  distrained  shall  not  within  five  days 
after  such  distress  taken  and  notice  thereof,  lett 
at  the  premises  charged  with  the  rent  distrained  for, 
replevy  the  same,  the  person  distraining  may  in 
the  manner  pointed  out  by  the  Act  appraise  the 
goods  and  chattels  seized,  and  after  such  appraisement 
sell  them  for  the  best  price.  The  Act  obviously 
extends  to  goods  and  chattels  belongmg  to  persons 
other  than  the  owner  of  the  demised  premises,  and  it 
is  therefore  impossible  for  the  plaintiffs  to  succeed  on 
the  short  ground  that  the  mutoscope  and  the  right  to 
use  it  free  from  conditions,  w^re  not  the  tenant's 
property.  See  Lyons  v.  EUioU,  24  W.  B.  296,  1 
Q.  B.  D.  210,  at  p.  213,  where  Lord  Blackburn  says : 
"  The  general  rule  at  common  law  was  that  whatever 
was  found  on  the  demised  premises,  whether  belongioff 
to  a  stranger  or  not,  mi^ht  be  seized  by  the  landlord 
and  held  as  a  distress  till  the  rent  was  paid."  But 
it  is  equally  dear  that  the  Act  does  not  extend  the 
common  law  right  to  seize,  but  merely  adds  a  power 
to  sell  that  which  the  landlord  could  se*ze  at  common 
law.  The  landlord's  right  to  distrain  is  founded  on 
the  principle  that  the  rent  reserved  by  his  demise 
issues  out  of  the  land  and  he  distrains  by  taking 
possession,  in  the  nature  of  a  pledge,  of  goods  and 
chattels  found  upon  such  land.  Thus  Ooke  upon  lattie- 
ton,  vol.  1,  p.  47a :  "  *Beserve  to  him  a  yearly  rent, 
&c.'  First,  it  appeareth  here  by  Littleton  that  a  rent 
must  be  reserved  out  of  the  Imds  or  tenements, 
whereunto  the  lessor  may  have  resort  or  recourse 
to  distreine,  as  Littieton  here  also  saith,  and 
therefore  a  rent  cannot  be  reserved  by  a  common 
perf  on  out  of  any  incorporeal  inheritance,  as  advow- 
sons,  commons,  offices,  oorcdie,  mulotnre  of  a  mill, 
tythes,  fayres,  marketo,  liberties  priviledges,  fran- 
chises, and  the  like."  And  with  this  accords  Belle's 
Abridgment,  446  (2)  and  (4):  *<(2)  Un  rent 
ne  poet  estre  reserve  hors  d'asoun  incorporeal 
inheritance  come  advowsons,  commons,  offici^s, 
oorodite,  multuie  d'un  molyn,  diames,  fairs,  markets, 
liberties,  priviledges,  franchises  et  tid  semble.  •  •  • 


(4)  Un  rent  ne  poet  estre  reserve  hors  d'un  chose  que 
gist  solm^-nt  eu  graac  pur  ceo  que  nul  distresse  poet 
estre."  See  also  JewtVB  cast,  5  Bep.  3a.  lu  dis- 
training, therefore,  the  landlord  IojKi  to  the  land 
demi^ea  and  to  the  g  kmIs  and  chattei«  f  >un4  thereon. 
If  the  demise  be  of  an  incorporeal  her*-ditameat  uo 
entrv  can  be  made  on  it  and  no  goods  an  1  chatt-iU 
can  be  found  on  it,  and  in  like  mauuer,  if  the  goods 
and  ohatrels  be  of  an  incorporeal  nature,  they  can 
have  no  local  position  upon  the  land  demised  and  are 
incapable  of  seizure  into  the  possession  of  the  lanl- 
lord.  It  is  essential  to  a  distress  that  the  property 
distrained  should  be  capable  of  physijal  possession. 
Now,  a  patent  right  is  a  privilege  granted  by  the 
crown  in  the  exerciie  of  its  prerogative  to  a  first 
inventor,  and  is  described  in  Stephen's  Gommentaries, 
vol.  2,  p.  8,  as  au  incorporeal  chattel.  I  shjuld be 
dioposed  to  classify  it  mvseh  as  a  chose  in  action 
which  has  been  defioed  to  be  '<  a  right  to  be  asserted 
or  property  reducible  into  possesnou  either  by  action 
at  law  or  suit  in  eq«iity":  see  Fled  v.  Ferrins,  17 
W.  B.  862,  L.  B.  4  Q.  B.  500  I  refer  to  the  c  >mmon 
form  of  a  patent:  *'  Kuow  ye  therefore,  that  we  •  .  . 
do  by  these  presents  .  .  .  giv<«  and  grant  unco  the  said 
patentee  our  especial  licence,  failpowor,  sol*i  privil-ge, 
and  authonry,  that  the  said  patentee  by  himself,  hs 
agents,  or  licensees,  and  no  others,  may  •  •  .  make,  use, 
exercise,  and  vend  the  said  invention  .  .  .  and  that 
the  said  patentee  shall  have  and  enjoy  the  whole 
profic  and  advantage  from  time  to  tune  accruing  by 
reason  of  the  said  invention.  .  •  •  And  to  the  end 
that  the  said  patentee  may  have  and  enjoy  the  sole 
uie  and  exercise  and  the  fhll  benefit  ox  the  said 
invention,  we  do  by  these  presents  .  •  •  strictiy 
command  all  our  subjects  whatsoever  •  .  .  ttiat 
they  do  not  at  any  time  during  the  continuance  of 
the  said  term  of  fourteen  ye«r8,  either  dtrectiy  or 
indirectly,  make  use  of  or  put  in  practice  the  said 
invention,  or  any  part  of  the  same,  nor  in  anywise 
imitate  the  same  nor  make  or  cause  to  be  made  any 
addition  thereto  or  subtraction  therefrom  .  •  • 
without  the  consent,  licence,  or  agreement  of  the  said 
patentee  .  .  •"  Now  this  confers  necessarily  a 
right  to  bring  an  action  to  restrain  infringement  and 
to  recover  damages— at  any  rate,  it  is  not  a  chose  in 
possession.  But  a  chose  in  action  cannot  be  found 
upon  the  demised  premises ;  it  has  no  locality  and  is 
incapable  of  manual  seizure,  and  this  is  borne  ouc  bv 
the  fact  that  for  this  reason  choses  in  action  could 
not  at  common  law  be  taken  in  execution  under  a 
writ  of  JUri  facias  (Stephen's  Gommentarit*s,  vol.  3, 
698)  or  of  levari  fadts  [Dundas  v.  Dutem,  1  Ves. 
jun.  196).  The  landlord  has  seized  a  chattel— viz., 
the  mutoscope,  and  the  plaintiffs  rai»e  no  claim  to 
any  property  in  this;  bat  the  patentee's  right  is 
entirely  distinct  from  the  right  of  property  in  the 
chattel ;  it  is  a  right  of  action  to  prevent  any  dealing 
with  that  chattel  in  contravention  of  the  letters 
patent,  and  such  right  is  no  part  of,  or  capable  of 
seizure  with  the  chattel,  but*  is  outside  and  antago- 
niatio  to  the  possessory  titie  to  the  chatteL  The 
plaintiffs'  rights  arise  out  of  the  grant  under  the 
royal  preroga*ive,  coupled  with  section  16  of  the 
Patent*  Act,  1883,  which  enacta  that  "  ev^ry  patent 
when  sealed  shall  have  effect  throughout  the  United 
Kingdom  and  t&e  Isle  of  Man."  The  landlord  has 
not  taken  and  could  not  take  possession  of  these 
rights,  and  the  defendant  had  purchased  only  such  a 
chattd  as  the  landlord  could  and  did  seize.  Having 
regard  to  the  decision  in  Incandescent  Oas  Co,  v. 
Brogden,  referred  to  above,  the  defendant  is  in  no  better 
position  than  if  Maynard  had  been  a  mere  infringer. 
It  is  not  a  question  of  contract  inter  partes  aff«»ctiiig  a 
chattel  seized  and  sold  by  a  landlord,  but  of  the 
absence  of  any  licence,  in  the  event  that  has  happened. 
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to  HBO  the  patented  invention.  If  the  defendant's 
contention  were  oorreot,  an  iDfrinffer  might  fill  hii 
room  w\th  infringifg  articles  and  pay  his  rent  by 
allowing  the  landlord  to  seiz*  and  sell  them  fri-e  from 
any  right  of  the  patentee  to  complain  of  the  infringe- 
ment. The  plaintifftt  are,  thnrefore,  entitled  to  an 
injunction  as  asked»  and  to  the  costs  of  the  action. 
Solicitors,  Lloyd-George^  JRoberUt  &  Co. 


aSeJJj:}  Jan.31;Peb.l. 

BiYINGKrON  V.  GAEDBN.  (a.) 

Pra/^ice — Costs  on  higher  scale — Partition  action — 
Special  grounds  arising  out  of  the  difficulty  of  the  case 
—Ord.  65,  r.  9. 

T?ie  display  by  a  solicitor  of  exceptional  shUl  or  ability 
in  conducting  a  partition  action  and  t?ie  proceedings 
incident  thereto,  involving  great  difficuUy  and  labour,  is 
not  a  **  special  ground"  within  the  meaning  of  ord,  65, 
r.  9,  so  as  to  empower  the  court  to  order  the  taxation  of 
the  costs  of  the  proceedings  as  between  solicitor  and  client 
on  the  higher  scale. 

In  stich  a  case  the  court  has  no  jurisdiction  to  order 
costs  to  be  taxed  on  the  higher  scale. 

In  re  Leeuw,  93  Law  Times  333,  and  Marriott  v. 
Gobbett,  38  Solioitobs*  Joubkal  620,  not  followed. 

This  case  arose  out  of  a  partition  action  on  further 
consideration.  The  partition  action  had  resulted  in 
an  order  for  sale  and  distribution  of  the  proceeds  in 
.  ISOths.  and  the  point  raised  was  whether,  haying 
regard  to  the  immense  amount  of  difficulty,  labour, 
and  skill  involved  in  the  conduct  of  the  prooeediugs 
the  solicitors  engaged  should  be  allowed  costs  on  the 
higher  scale  as  between  solicitor  and  dieut  under 
ord.  65,  r.  9.  Some  of  the  persons  entitled  to  give 
receipts  for  the  shares  were  entitled  absolutely,  out 
others  were  entitled  as  trustees,  the  shares  bemg 
settled.  The  former  supported  the  application,  but 
the  latter,  though  they  did  not  oppose,  were  unable 
to  consent. 

Terrell,  K.Cia  support  of  the  application.— Tbit 
is  a  dear  case  where  the  court  should  grant  costs  on 
the  higher  scale.  Tbe  case  has  been  one  of  extreme 
intricacy  and  difficulty  and  the  estate  has  been  sitved 
much  expense  by  reason  of  the  ability  and  skill 
displayed  by  the  solicitors.  The  difficulty  of  the  case 
called  for  the  skill  of  the  solicitors.  Hence  the  skill 
of  the  solicitors  can  be  properly  said  to  have  arisen 
out  of  the  difficulty  of  the  case.  It  is  therefore  a 
special  ground  within  tbe  meaning  of  the  order.  Th« 
solicitors  ought  to  be  rewarded:  Marriotts.  Cobbett, 
38  SoLiciTOBs'  JoTJEWAL  620;  In  re  Leeuw,  93  L.  T. 
333 ;  Ellington  ▼.  Clark,  38  W.  K.  873,  58  L.  T.  Eep 
818 ;  Davies  v.  Davies,  36  W.  B.  86.  56  L.  J.  Oh.  963 ; 
Pains  V.  Chisholm,  39  W.  R.  353,  [1891]  1  Q.  B.  531. 

Dibden,  K.C,  in  similar  interest —We  ask  your 
lordship  to  five  directions  to  the  taxing-master  to  tax 
the  c  »sts  as  between  solicitor  and  dienc  on  the  higher 
scale  in  pursuance  of  the  order. 

Whinney,  on  behalf  of  the  persons  entitled  to 
settled  shares. — We  do  not  oppose,  but  owing  to  the 
nature  of  our  interest  we  are  unable  to  consent* 

Manning,  K.C..  ChristopJur  James,  Orossfidd,  and 
H,  W,  Vaughan  Williams,  for  other  parties  interes'-ed. 

Buckley,  J. — I  will  assume  that  the  partition 
action  and  the  proceedings  connected  therewith  had 

(a.)  Beported  by  £.  Leiqh  Bahsbothah,  Esq., 
Barrister-at*Law. 


been  of  very  great  difficulty  and  had  been  conducted 
with  the  greatest  skill  and  ability  by  the  solicitors 
engaged  in  it.  Now,  but  for  the  rule  the  court  has 
no  power  to  give  costs  on  the  higher  scale.  It  has 
been  urged  upon  me  that  the  speoal  ^^und  in  this 
case  IS  the  skill  and  abiUty  of  the  sohdtors.  In  my 
opinion  that  cannot  be  said  to  have  arisen  out  of  the 
nature  or  difficulty  of  the  case.  Tbe  skill  and  ability 
of  the  solidCi>rs  arose  from  their  natural  capadty  and 
education  and  existed  quite  apart  from  the  difficulty 
of  the  case.  The  applicants  rdied  upon  the  case  of 
In  re  Leeuw.  1  may  observe  that  in  that  case  there  was 
neither  argument  nor  opposition.  Then  as  to  the  report 
of  ttie  case  of  Marriott  v.  CobbeUitumBt  be  pointed  out 
that  that  is  not  a  regular  re^rt  It  is  a  mere 
note,  not  contributed  by  the  joiunal's  authorized 
reporter.  I  dedine  ,to  follow  dther  of  those 
oases.  On  the  other  hand  I  am  guided  by  two 
dedsions  in  the  Court  of  Appeal — namdy,  Williamson 
▼.  North  Staffordshire  Bailway  Co.,  32  Ch.  D.  399, 
34  W.  B.  Dig.  44,  and  Paine  v.  Chisholm,  and  I  may 
also  refer  to  Assets  Development  Co.  v.  Closet  48  W.  B. 
699.  I  oaimot  find  anything  in  the  rule  which  says 
that  solicitors  should  be  rewarded  for  exceptional 
ability.  I  have  no  jurisdiction  to  order  taxation  on 
the  higher  scale. 

Solicitors,  Clayton,  Sons,AFargus;  Oresham,  Davies, 
d:  Dallas;  HewiU&Urquhart;  W.M.Lloyd;  Tharold, 
Brodie,  &  BonJiom-CaHer. 


Jan.  19,  : 


Ghan.  Div.  ) 
Buckley,  J.  | 

In  re  St.  Hilda's  Iboobpobatbd  OoLLBaB» 
Gheltbnham.  (a.) 

Company — AssocicUion  not  for  profit — Alteration  of 
oJ^'ecU^-Additim  of  "  Limited  "—Board  of  Trade— 
Companies  Act,  1867  (30  <fc  31  Vict.  c.  131),  s.  23 
— Companies  {Memorandum  of  Association)  Act,  1890 
(53  (k  54  Vict.  c.  62). 

An  association  not  for  profit,  registered  under  licence 
from  the  Board  of  Trade  without  the  word  "  Limited" 
'  to  the  court  for  confirmation  of  alterations  of  its 


objects  as  stated  in  its  memorandum  of  association. 

By  the  direction  of  the  court  the  sanction  of  the  board 
to  the  alterations  was  applied  for  and  obtained. 

The  court  granted  the  application. 

Held,  also,  that,  if  the  sanction  of  the  board  had  not 
been  obtained,  the  court  could  only  have  allowed  the 
alterations  if  the  word  **  Limited "  were  added  to  the 
name  of  the  association. 

Petition. 

This  was  a  petition  for  the  confirmation  by  the 
court  of  an  alteration  of  the  objects  of  tbe  memo- 
randum of  association  of  an  association  not  for 
profir,  registered  without  the  addition  of  the  word 
•<  limited  "  to  its  name,  and  raised  tbe  question  of  the 
necessity  of  obtaining  a  fresh  licence  from  the  Board 
of  Trade. 

The  St.  Hilda's  Incorporated  College,  Oheltenham» 
was  incorporated  in  November,  1895,  under  the  Gom- 
paziies  Acts,  1862  to  1890,  as  an  association  formed  as 
a  limited  company,  and  authorized  under  a  licence 
of  the  Board  of  Trade  to  be  registered  with  a  limited 
liability  without  the  addition  to  its  name  of  the  word 
"limited." 

Its  objects,  as  stated  in  the  memorandum  of 
association,  were,  shortly,  (a)  to  take  over  a  then 

(a.)  Beported  by  Neville  Tebbutt,  Esq.,  Bamster- 
at-Law. 
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oxistiDg  establishment  called  St  Hilda^s  College, 
Obeitenham,  and  oarry  it  on  as  an  educational  estab- 
lisbment  for  gentlewomen  and  girls  engaged  in 
education*  whether  as  scndents  or  teachers ;  (6)  pro- 
viding them  with  loditing  and  attendance  and  other 
necees'tries ;  and  {d)  if  ihought  df-sirable  to  affiliate 
that  college  with  any  university,  college,  or  assooia- 
ti'in. 

The  memorandum  provided  that  the  income 
and  property  of  the  association  should  be  applied 
solely  towards  the  promotion  of  its  objects,  and  that 
no  portion  tbereof  uioul  1  be  paid  directly  or  indirectly 
as  dividends,  or  bcmus,  or  otherwise,  by  way  of  profit 
to  the  members,  except  as  payment  for  occasional 
services. 

It  was  desired  to  take  over  another  educa- 
tional institution  for  gentlewomen  and  girls  of  a 
sihiilar  kind  called  '*  St.  HiiddTs  Hall,"  estaolished  at 
Oxford  by  the  same  founders,  and  alio  registered 
without  the  word  '*  Limited  "  imder  licence  from  the 
Board  of  Trade.  A  special  resolution  had  accordingly 
been  passed  by  the  petitioning  college  that  the  name 
should  be  changed  to  *'  St.  HilcUk's  Incorporated 
College,"  and  that  additions  should  be  made  to  the 
objects  fna^liog  the  amalgation  to  be  effected. 

▲moDg  other  proposed  additions  it  w»s  proposed 
to  add  to  object  (a),  afier  words  euabling  St. 
Hilda's  Hall,  Uxfora,  to  bo  tak«*n  over,  tbe  words 
*'To  found  and  take  over,  or  carry  od,  wherr- 
•virr  from  time  to  time  it  may  be  thouffht 
desirable,  similar  educational  establishments,  hi3ls, 
hotels,  and  houses  of  reoidence,  for  gentlewomen  and 
girls  engaged  or  interested  in  education."  And  to  add 
to  object  (d)  words  which  extended  the  power  of 
affiliation  to  *'  any  hall  or  other  similar  establishment." 

The  petition  was  now  presented  on  behalf  of  the 
assodatton  asking  the  court  to  confirm  the  special 
resolution. 

P.  B,  Abrahams^  for  the  petitioners. 

R.  J.  Parker y  for  the  Board  of  Trade,  said  the  board 
had  no  objection  to  the  proposed  alteration  except 
that  they  thought  words  ought  to  be  inserted 
rendering  the  consent  of  t^ie  bMrd  necessary  before 
any  further  extension  of  the  college  could  be  made. 

BuOKLET,  J.,  directed  a  fresh  application  to  be 
made  to  the  Board  of  Trade  imder  section  23  of  the 
Act  of  1867,  for  their  sanction  to  the  proposed  altera- 


The  words  '<  subject  to  the  consent  of  the  Board  of 
Trade"  havirg  been  added  to  the  proposed  additions 
to  objects  (n)  and  {d)  and  the  Boeni  of  Trade  having 
approved  of  the  alterations  in  that  form,  thii  matter 
again  came  before  the  court  on  the  26ch  of  February. 

Bttoklbt,  J  —I  directed  the  Board  of  Trade  to  be 
served,  and  I  desire  to  say  why  I  did  so.  Where  the 
Board  of  Trade  ftrants  its  licence  under  section  23  of 
the  Companies  Act,  1867,  it  does  so  upon  Sfeiug  the 
memorandum  of  assooiation  and  satlsfymg  itself  that 
the  company  to  whom  the  licence  is  granted  is  such 
as  satires  the  provisions  of  that  section.  Where 
a  petition  is  presoDted  for  alterations  in  the 
memorandum  under  the  Companies  (Memorandum 
of  Association)  Act,  1890,  it  may  be  that  the  proposed 
alteration"  would  so  alter  the  scope  of  the  objects  of 
the  company  as  that  the  board,  if  applioationt  were 
made  to  it  anew,  would  not  licence  it,  because  it 
would  not  fall  within  the  section.  It  seemed  to  me, 
therefore,  that  befote  I  dealt  with  the  application  the 
board  should  be  served.  The  board  have  attended 
before  me  and  intimated  tnat  the  alterations  are 
not  snoh  in  their  opinion  as  to  necessitate  any 
ohJ**etkMi  Oft-  their  pwt^  bjr  reason  of  the  company 
desixing  to  vary  the  Ucence.    The  orders  under  the 


Act  of  1890  can  be  made  by  virtue  of  section  1,  sub- 
seotiuu  3.  on  such  terms  and  subject  to  sucli  condi- 
tions as  the  court  sees  fit.  Unless  the  board  had 
Msseuttfd  to  the  alterations  as  proper  in  the  dase  of  a 
Company  be«riog  the* r  licence.  I  should  nave  had  t-) 
direct  either  that  the  peti  ion  sbould  ba  dismissed,  or 
that  the  proper  alreration«  should  oe  made,  so  that 
the  company  should  no  lunger  trade  without  the 
additionof  the  word  *'Limited"  to  its  name.  However 
the  offic«n  of  the  Board  of  Trade  see  no  objection, 
and  I  make  the  order.  The  company  most  pay  the 
costs  of  the  Board  of  Trade. 

Solicitors,  Waterhowe  &  Co ,  for  WinierhdiKam  A 
Gumey,  Cheltenham ;  Solicitor  to  the  Board  of  Trade. 


m  BANKBUPiXJT. 


Q.  B.  Div.   ) 
(Wright,  jr,)] 


Jan.  11,  28. 

In  re  Lake. 
Ex  parte  Dtes.  (a.) 
BanhrwptQy — Depoeit  of  securities  to  make  good  breaches 

of  truet— Fraudulent  preference  —  Bankruptcy  Act, 

1883  (46  di  47  Vict.  c.  62),  «.  48. 

The  relation  of  debtor  and  creditor  does  exist  betiveen 
trustee  and  cestui  que  trust. 

Sharp  V.  Jackson,  [1899]  A.  C.  419  (per  Hals- 
bury,  L.C.,  at  p.  426),  and  In  re  Blackpool  Motor 
Car  Co.  (Limited),  ante,  p.  124,  [1901]  1  Ch.  77, 
foUoujed, 

If  therefore,  it  is  eUahlished  by  evidence  thai  a  trustee, 
vfithout  any  circumstances  creating  any  special  duty  in 
favour  of  a  particular  trust  estate,  and  within  three 
months  of  his  bankruptcy,  has  transferred  any  property 
to  that  trust  estate  with  a  view  to  prefer  it,  such  transfer 
constitutes  a  fraudulent  preference  within  section  48  of 
the  Bankruptcy  Act,  1883. 

Motion  by  the  trustees  of  the  marriage  settlement 
of  Colonel  and  Mrs  Dyer  for  a  dechiration  th«t  four 
mortgage  debentures  of  the  Didcot,  Newbury,  and 
Southampton  Railway  Co.  were  handed  over  by  the 
bankrupt  Benjamin  Ureene  Lske,  while  one  of  the 
trustees  of  the  said  settlement,  to  his  co-trustees  to 
make  good  a  breach  of  trust,  and  that  such  delivery 
or  transfer  did  not  constitute  a  fraudulent  preference. 

The  marriage  settlement  in  question  was  executed 
in  1869.  Lake  was  appointed  ooe  of  the  trus- 
tees in  1898.  He  opened  an  account  for  the 
trust  at  Child's  Bank  and  obtained  an  authority 
from  his  co-trustees  enabling  him  to  draw  on  it 
in  Ms  own  name  alone.  He  realized  the  trust  estate 
and  invested  the  proceeds  in  other  thun  trust 
securities.  ,     ,      _ 

By  the  beginning  of  1900  the  books  of  the  bank- 
rupt showed  that  he  was  indebted  to  the  trust  to  the 
extent  of  £1,260. 

Upon  the  7th  of  May,  1900,  he  deposited  iii  the  box 
containing  the  trust  d'^eds  and  securities — four 
debentures  of  the  Didcot,  Newbury,  and  Southampton 
Railway  Co.—together  with  a  memorandum  in  the 
following  words : 

•'  I  have  jost  learnt  that  there  is  something  like 
£1,000  of  Dyer's  Trust  capital  in  the  Hands  of  the 
late  firm.  Had  I  known  this  I  c<mld  not  have 
permitted  my  daughter  to  h»ve  accepted  their  most 
generous  help,  without  which  our  Streatham  house 
uiuld  not  have  been  seciured.  As  I  am  a  tnut«*e  the  ' 
debt  is  a  personal  one,  and  one  which  I  can  properly 

(a.)  Beported  by  F.  M.  FaAMOKE,  Bsq.,  Barrister. 
at-Law. 
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HiaH  CouBT. 


makA  good  out  of  mv  own  asaett.  I  therefor*  deposit 
£2,000  Didoot,  Newbury,  and  Soutkampton  Bail  way 
4  per  cent.  Debenture  8took  as  seourity  for  whatever 
msy  be  found  due.  Its  intrin»io  Talae  now  is  from 
60  to  70  per  oent,  and  I  have  quite  recently  been 
offered  »nd  have  ref  iis>h1  40." 

▲  judgment  had  been  »igned  against  L%ke  on  the 
IstofMby,  and  a  bankruptcy  notice  founded  upon 
ttiat  judgment  was  served  upon  him  on  Uie  9th  of 
May.  He  oommitted  an  act  of  bankrupt oy  by  failure 
to  oomply  with  saoh  notice,  and  a  petition  was 
presented  agaiost  him  upon  the  2nd  of  Jane  upon 
which  he  was  ultimately  adjudicated  bankrupt. 

After  his  bankruptcy  the  oth^r  trustees  of  tbe  Dyer 
settl^meot  requested  the  Didoot,  Nnwbury,  a'id 
Sjuthamptem  Bailway  Go.  to  register  the  four 
det>entures  in  their  names.  The  company  refused  to 
I  egister  them  without  the  consent  of  the  trustee  in 
bankruptcy.  The  trustee  in  bankruptcy  refused  his 
c  jnsen^  whereupon  the  present  motion  was  laundied. 

It  was  admitted  for  the  purposes  of  the  motion  that 
there  had  been  a  number  of  breaches  of  trust 
committed  by  the  bankrupt  in  respect  of  other 
estates,  and  that  in  some  cases  he  had  made  resti- 
tution, but  that  in  the  majority  he  had  not. 

Vernon  SmUh^  Q.C,  and  CoUt  for  the  applicants. 

NoHhcotty  for  the  respondent. 

The  case  was  argued  upon  the  11th  of  January, 
when  judgment  was  reserved.  The  arguments  and 
authorities  dted  appear  in  the  judgment. 

Jan.  28.— WBianr.  J.  (after  stutxng  tbe  facts).— 
It  was  argued  for  the  trustees  of  the  settlement  upon 
tbe  authority  of  Ex  parte  Taylor ^  In  re  OoldsnUdy  So 
W.  B.  148,  18  Q.  B.  D.  295,  and  Ex  parte  Stuhbins,  In 
re  Wflh'neon,  29  W.  B.  663,  17  Oh.  D.  58,  that  section 
48  of  the  Bankrupcy  Act,  1883,  is  inapplicable  on  the 
ground  that  the  trustee  and  the  ceetui  que  trust  do 
uot  stand  in  the  relati  >n  of  debtor  and  creditor. 
This  doctrine  was  questioned  in  Exports  Bally  In  re 
EiUchineon,  35  W.  B.  264,  and  its  soundness  is  denied 
by  Lord  Halsbury,  L.O.,  In  Sharp  v.  Jackson,  [1899] 
A.  G.  419,  at  p.  426 ;  and  I  agree  with  Buckley,  J.,  in 
In  re  The  Blackpool  Motor  Gar  Co,  (Limitrd),  ante. 
p.  124.  [1901J  1  Gh.  77,  that  it  must  now  be  taken 
ihat  this  objection  is  untenable.  At  any  rate  in 
this  case  the  debtor,  who  was  both  trustee  and 
sdlioitor  to  the  trust,  was  a  debtor  for  the  £1,250. 
It  was  further  argued  for  the  tnutees  of  the  settle- 
ment, on  the  same  autharitiet,  that  a  preferential 
payment  by  an  insolvent  trustee  made  by  him  id 
oroer  to  repidr  a  breach  of  trust  may  be,  and  in  this 
case  ought  to  be,  regarded  as  made  by  him  not  as  a 
debtor,  bat  as  trustee,  and  not  with  a  view  to  prefer 
the  cestui  que  trust  as  creditor,  but  with  a  view  to 
satisfy  the  trustee's  own  o^ntcieDce.  This  doctrioe 
does  not  appear  to  have  commended  itself  to  the 
Goivt  of  Appeal  io  Ex  parte  Ball,  In  re  Hutchinson,  but 
no  further  doubt  is  apparently  thrown  upou  it  in  the 
House  of  Lords  in  Sharp  v.  Jackson,  and  the  only 
question  at  present  open  is  wnat  is  the  exact 
scope  and  limit  of  this  doctrine.  Of  course, 
if  the  fund  or  property  which  the  debtor  hands 
over  is  itself  impressed  with  a  trust  the  qaestion 
does  not  arise  r  he  is  merely  performing  his 
legal  or  equitable  obligation  in  handiog  it  over. 
Next,  if  it  is  affirmatively  proved  that  the  debtor ' 
did  not  act  with  a  vie  « to  p'^efer  the  trust  estate,  and  ■ 
acted  merely  to  protect  himself  from  penal  or  other 
ooDsequenoes,  that  is  settled  to  be  no  fraudalent 
prefi-renoe.  Again,  if  it  is  proved  that  he  acted 
merely  to  satisfy  his  own  consoieuce  as  a  trustee,  and 
not  in  the  mt^rett  of  the  tru»t  estate  as  a  creditor, 
ttierois  no  fraudulent  prefersnoe,  if  Exports  Taylor,  In  \ 


re  Cfoldsmid  is  good  law.  ^  And  possibly  the  doctrine  is 
to  be  carried  to  this  extent,  that  there  may 
be  a  presumption  that  the  tzus'ee  has  acted 
for  the  satisfaction  of  his  coDsdenc^^  as  a  trustee, 
and  not  with  a  view  to  prefer  the  trost  estate 
as  creditor.  But  I  do  not  find  any  authority 
which  necessarily  gives  any  further  extension  to 
the  doctrine  so  as  to  justify  under  all  circumstances 
a  preference  by  the  trustee  of  the  trust  estate.  If  it 
is  established  by  evidence  that  he  acted  not  in  his  own 
interest  nor  from  a  sense  of  duty  binding  his  oonsoienoe 
as  a  trustee  to  prefer  a  particular  trust  estate  or  to 
prefer  trust  estates  over  ordinary  creditors,  and  still 
more  if  it  is  ^own  that,  having  committed  several 
similar  breaches  of  trust,  he  without  circumstances 
creating  any  special  duty  in  favour  of  a  particular 
tiust  estate  gives  it  a  preference  with  a  view  to  prefer 
it  over  the  others,  that  must,  as  it  seems  to  me,  be 
sufficient  to  bring  the  case  within  the  section* 

In  the  present  case  the  evidence,  aod  in  particular 
the  memorandum  wnich  has  been  read,  seems  to  me  to 
establish  that  the  debtor  acted  with  a  view  to  prefer 
this  particular  trust  estate  from  a  motive  of  gratitude. 
The  motive  may  not  be  decisive,  but  it  is  a  guide  to 
what  was  the  dominant  or  efficient  view.  Here  there 
was  evidently  an  intention  to  pr-  fer  the  cestui  que  trust 
from  a  motive  of  gratitude,  and  not  simply  or  merely 
from  a  sense  of  auty  to  repair  this  particular  breach 
of  trust  as  a  breach  of  trust. 

Application  refused. 

Solicitors  for  the  applicants.  Peacock  A  Ooddard. 

Solicitors  for  the  respondent,  Lee  d:  Pemherton.  ' 


(Bigham,  J.)  j 

Thubsby  v.  Eoolis.  (a.) 

Landlord  and  tenant^  Parol  agreement  to  rent  famished 

flat—PaymtnJt  of  one  week^s  rent  in  advance — Before 

entry  defendant  repudiates  agreemetit—Part  perform' 

ance—StahUe  of  Frauds  (29  Car.  2,  c.  3),  s.  4. 

The  d^endant  verhally  agreed  to  hire  the  plaintiff's 
flat  for  thirteen  weeks  at  £4  10«.  a  week,  and  paid  the 
first  week*s  rent  in  advance,  but  in  fact  never  took  pos- 
session. 

Held,  in  an  action  to  recover  rtiU  for  the  fuU  period, 
that  the  payment  of  one  week's  rent  in  advance  on  a  parol 
agreement  was  not  such  a  part  performance  as  would  take 
the  case  out  of  the  4th  section  of  the  Statute  of  Frauds^ 
and  that  the  action  could  not  be  maintained. 

Action  set  down  for  hearing  under  order  14. 

The  plaintiff  sought  to  rec6ver  the  rent  of  a 
furnished  flat  which  the  .defendant  had  verbally 
asreed  to  rent  for  thirteen  weeks  from  the  25th  of 
June,  1900,  at  £4  10s.  a  week. 

The  defendant  paid  a  week's  rent  in  advance,  but 
owing  to  a  dispute  arising  between  the  parties,  which 
is  not  matwisl  to  this  report,  the  defendant  never 
took  possession,  and  repudiated  the  agreement. 

There  was  no  memorandum  of  the  agreement  of 
any  kind  within  the  meaning  of  the  Statute  of 
Frauds. 

Boydell  Houghton,  for  the  plaintiff.— The  defendant 
having  paid  a  week's  rent  in  advance,  section  4  of  the 
Statute  of  Frauds  does  not  apply :  Nann  v.  Fabian, 
L.  B.  1  Gb.  App.  35,  14  W.  B.  Dig.  119;  Truman 
V.  Stamp.  1  StarL  N.  P.  G.  12 ;  Edge  v.  Strafford,  1 
Gr.  &  J.  391. 

(a-)  Beported-  by  Bmkinb  Bmb,  Esq.,  Barrister 
>  -at'Law, 


i^i 
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Thxjbsby  v.  Boolbs.— Tbaobt  v.  Pbbtty  &  Sow  (Limitbd). 


High  Coubt. 


Emile  Cannot^  for  defendant. —The  courts  have 
never  decreed  speoiflo  performance  of  a  parol  agree- 
ment to  lease  a  house  on  the  ground  that  the  mere 
paynfient  of  rent,  apart  from  pos-ession,  took  the 
agreemeut  ouc  of  the  statute.  Nunn  ▼.  Fabiaa  does 
not  help  the  plaiutiff;  because  in  that  case  the 
tenant  was  in  possession,  and  had  paid  rent  under  the 
new  agreemeut,  although  the  l«ase  had  not  been 
executed. 

BiGHAM,  J. — The  first  point  I  have  to  decide  iu 
thii  case  is  whether  the  contract  entered  into  between 
the  parties  comes  within  the  4th  section  of  the  Statute  of 
Frauds  so  as  to  preclude  the  plaintiff  from  suing  upon  it. 
I  am  clearly  of  opinion  that  this  agreement  is  one  con- 
cerning an  interest  in  laud,  and  that  being  so  it  comes 
within  the  mischief  of  the  section.  Therefore,  although 
the  contract  sabsiats,  the  right  to  sue  upon  is  taken 
away.  But  the  plaintiff  says  that  the  payment  of  the 
week's  rent  in  advance  by  the  defendant  was  such 
a  part  performance  as  to  take  the  case  out  of  the 
statute.  Thtftt  is  clearly  not  BO.  Itbas  been  held  orer  and 
over  again  that  where  the  contrast  is  for  the  sale  of 
an  interest  in  land,  and  not  merely  for  a  tenancy  of 
land,  the  payment  of  psrt  of  the  price  does  not  take 
the  case  out  of  the  statute,  and  indeed  it  seems  that 
payment  of  the  whole  price  would  not  take  the  case 
out  of  the  statute  Tne  whole  law  on  tbe  subject  is 
laid  down  in  Madduon  v.  Alderson,  31  W.  B.  820,  8 
App.  Oas.  467.  The  law  as  there  stated  I  think 
shows  clearly  that  a  payment  of  part  of  the  purchase- 
money  in  a  contract  of  sale  of  lauds  is  not  such  a  part 
performance  of  the  contract  as  will  take  it  out  of  the 
statute.  I  see  no  distinction  in  principle  between  the 
payment  of  part  of  the  purchase-money  and  the 
payment  of  part  of  tiie  rent.  When  the  Court  of 
Ohanoery  gives  relief  from  the  operation  of  the 
statute  it  does  so  upon  the  equities  which  have  arisen 
out  of  the  acts  of  the  parties.  Payment  of  money 
in  such  a  case  as  this  raises  no  equity  except  possibly 
a  right  to  recover  it  back.  I  have  therefore  come  to 
the  conclusion  that  this  action  fails,  and  that  there 
must  be  judgment  for  the  defendant  with  costs. 

Solicitors  for  the  plaintiff.  Booth  <£  8mee, 

Solicitors  for  the  defendant,  Cunningham  dk  Co. 


Jan.  11,  18. 


a  B.  Div.  A 

(Lord  Alverstone,  L.C.  J.,  and  r 

Grantham,  Bruce,  Darling,  i 

and  Phillimore,  JJ.)  J 

Tbacet  v.  Pbbtty  &  Sox  (Limitbd).  (a.) 

Factory— Public  health — Sanitary  contfeniencei— Default 
in  relaiion  to  water-closet — Failure  of  sanitary 
authority  to  take  proceedings— Proceedings  by  factory 
inspector — Evidence — Jurisdiction  of  justices — Appeal 
to  quarter  sessions-^ Public  Health  Act,  1875  (38  db  39 
Vict,  c.  55).  s  3S— Public  Health  Acts  Amendment  Act, 
1890  (53  <fc  54  Vict.  c.  59)  ss.  7,  22— Factory  and 
Workshop  Acts,  1878  (41  Vict  c.  16),  «.  4;  1891 
(54  &  55  Vid.  c.  75),  s.  2 ;  1895  (58  <fe  59  Vict,  c  37), 
M.  3,  35 

:  Where  a  fadory  inspector,  ading  under  section  4  of 
the  Factory  and  Workshop  Ad,  1878.  sedion  2  of  th€ 
Factory  and  Workshop  Ad,  1891,  sedion  3  of  the 
Factory  and  Workshop  Ad,  1895,  and  seditm  22  of 
the  Public  Health  Acts  Amendment  AcU  1890,  has  given 
notice  to  the  owner  or  occupier  of  a  factory  (in  a  distrid 
in  which  the  lad-mentioned  sedion  is  in  force)  requiring 


(a.)  Reported  by  T.  B.  Oolqithouk  Dill,  Esq., 
Barns  ter-at-Law. 


him  to  make  stu^h  alterations  or  additions  in  the  factory 
as  may  be  required' to  give  sufficient  sanitary  o/owmm/oda^ 
tion,  and  the  owner  or  occupier  neglects  or  refuses  to 
comply  with  the  notice,  the  justices  by  whom  a  complaint 
of  suck  negled  or  refusal  is  heard  have  no  jurisdidion  to 
adjudtoate  upon  the  sufficiency  of  the  accommodation 
exiding  in  tlie  factory. 

8o  held  by  Lord  Alv*irstone,  L.O.J.,  and  Grantham, 
Bruce,  and  Darling,  J  J.  (Phillimore,  J.,  dissenting). 

Semble,  the  notice  mud  specify  the  alterations  or 
additions  required. 

Per  Lord  Alrerstone,  L.C.  J.,  and  Bruce  and  Darling, 
JJ. — An  appeal  to  quarter  sessions  from  the  requirement 
of  the  factory  inspector  lies  under  sedion  7  of  the  Public 
Health  Ads  Amendment  Ad,  1890. 

Case  stated  by  justices  for  the  borough  of  Ipswich, 
who  had  dismissed  an  information  and  complaint  by 
Anna  Tracey,  one  of  h«r  Majesty's  Inspectors  of 
Factories  and  Workshops,  that  the  occupiers  of  a 
building  used  as  a  manufactory  situate  in  the  borough, 
at  the  said  building,  on  tbe  16th  of  July,  1899,  and 
on  divers  days  between  that  date  and  the  laying 
and  making  of  the  information  and  complaint  had 
unlawfully  neglected  or  refused  to  comply  with  the 
requirements  of  a  certain  notice  in  writing,  dated 
the  .15th  of  May,  1899,  given  pursuint  to  seciiim  2 
of  the  Factory  aud  Workshop  Act,  1891,  and  the  Acts 
amendmg  th«i  same,  and  under  section  22  (2)  of  the 
Public  Health  Acts  Amendment  Act,  1890,  requiting 
the  occupiers  within  two  months  from  the  date  of 
such  notice  to  provide  the  building  with  suitable  aud 
suffLctent  accommodation  in  the  way  of  sanitary  oon- 
vetaenoes,  havmg  regard  to  the  nomber  of  persons 
employed  or  in  attendance  at  the  budding,  and  with 
proper  separate  accommodation  for  persons  of  each 
.sex,  and  for  that  purpose  to  provide  for  the  use  of 
the  females  so  employed  or  in  attendance  eighteen 
water-closets  with  proper  fittings  and  appurtenances. 
The  following  facts  were  proved  or  admitted : 
The  respondents  w«fre  the  occupiers  of  a  building 
used  as  a  corset  factory. 

The  Public  Health  Acts  Amendment  Act,  1890,  had 
been  adopted  in  the  borough  of  Ipswich. 

The  building  in  question  was  a  factory  within  the 
meaning  of  the  Factory  and  Workshop  Acts,  1878  to 
1895,  and  was  situate  witbin  the  sanitary  district  of 
the  Ipswich  urban  sanitary  authority. 

The  appellant  was  an  mspeotor  under  the  Factory 
and  Workshop  Acts,  1878  to  1895. 

The  notice  prescribed  by  section  4  of  the  Factory 
and  Workshop  Act,  1878,  was  given  to  the  sanitary 
authority  by  means  of  a  letter  dated  the  2nd  of 
March,  1899,  of  which,  so  far  as  material,  the 
following  is  a  copy  :  **  1  beg  to  inform  you  that  on 
visiting  the  corset  factory  occupied  by  Messrs.  Pretty 
&  Sous,  and  situated  at  Tower  BMuparcs,  Ipswich, 
the  undermentioned  sanitary  matters  appear  to 
require  attention :  Insuffioieut  lanitary  acc«>mmod»- 
uon  provided  for  women.  .  .  •  730  women 
when  visited;  full  number,  1,000;  14  sanitary  con- 
veniences provided." 

It  appeared  to  the  appellant  that  the  acts,  neg- 
lects, and  defaults  alleged  in  the  letter  of  the  2nd  of 
March,  1899,  were  punishable  or  remediable  under 
the  laws  relating  to  public  health,  but  not  under  th« 
Factory  and  Workshop  Act. 

Proceedings  were  not  taken  by  the  sanitsry 
authority  upon  the  notice,  so  far  as  it  related  to  the 
alleged  insufficiency  of  sanitary  accommodation  for 
women,  against  tue  owners  or  occupiers  of  the 
factory. 

It  appeared  to  the  appellant  that  the  provisions 
of  section  22  (I)  of  the  Public  Health  Acts  Amend- 
ment Act,  1890,  were  not  comi»li6d  with  tm  tiie  16th 
i  of  May,  1899,  in  the  case  of  the  fadtory. 
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High  Court. 


Traoby  v.  Pebttt  &  Sow  (Limitbd). 


High  Court. 


The  appellant  gave  a  writtea  noiioe  to  the  respond- 
ents, the  oconpiers  of  tne  factory,  of  which  the 
following  is  a  copy : 

"  Factory  Departaient,  Home  Office,  London,  8.W. 
**  I,  the  nndtrsigned,  one  of  her  Majesty's  in- 
sp^cturs  of  factories,  acting  in  pnrBQiince  of  section  4 
of  the  Factory  and  Workshop  Act,  1878,  section  2  of 
the  Factory  and  Workshop  Act,  1891,  and  secticn  3 
of  the  Factory  and  Workshop  Aot,  1895,  hereby  giye 
yon  notice  under  section  22,  sab-section  2,  of  the 
Public  Health  Acts  Amendment  Act,  1890,  that  the 
promions  of  section  22,  sub-section  1,  of  that  Act 
are  not  complied  with  in  the  building  of  which* you 
are  occupier,  used  as  a  manufactory,  and  situate  at 
Tower  Bamparts,  Ipswich,  the  same  being  a  factory 
within  the  meaning  of  the  Factory  and  Workshop 
Act,  1878 ;  and  I  hereby  require  you,  within  two 
calendar  months  from  the  date  of  this  notice,  to 
provide  the  said  building  with  sufficient  and  suitable 
accommodation  in  the  way  of  sanitary  convemencfs, 
having  regard  to  the  number  of  persons  employed  or 
in  attendance  at  the  same  buildmg,  and  with  proper 
separate  accommodation  for  persons  of  each  sex,  and 
for  that  purpose  to  provide  for  the  use  of  females  so 
empli>yed  or  in  attendance  eighteen  additional  watwr 
closets,  with  proper  fittings  and  appurtenances.  If 
you  neglect  or  refuse  to  comply  with  this  notice  you 
wiJl  be  liable  for  such  default  to  a  penalty  not 
exceedinff  £20  and  to  a  daily  penalty  not  exceeding 
40b«,  and  proceedings  will  oe  taken  in  pursuance 
of  the  said  section  22  of  the  Public  Health  Acts 
Amendment  Act,  1890,  to  recover  the  same. 

••  AmrA  Traoby. 

'*  To  Messrs.  Pretty,  and  Son  (Limited),  Tower 
Bamparts.    May  15,  1899.*' 

The  respondents  neglected  or  refused  to  comply 
with  the  Jast-meitioned  notice. 

On  behalf  of  the  appellant  it  was  contended  (n 
the  above  facts  that  the  Court  of  Summary  Juris- 
diction had  no  jurisoiction  to  hear  evidence  upon, 
or  decide  the  question  of  the  smtability  or 
sufficiency  of,  the  accommodation  in  the  way  cf 
sanitary  conveniences  existing  in  the  factory,  or 
the  iiecessity  for  the  further  accommodation  required 
by  the  notice  dated  the  loth  of  May,  1899,  and 
that  these  questions  were  by  law  left  to  the  discretion 
of  the  appellant.  In  support  of  this  contention  8t, 
Luke  a  Vee^y  v.  L^wia,  1  B.  &  S.  865,  10  W.  B.  249, 
31  L.  J.  M.  0.  73 ;  Bargreavea  v.  Tayhr,  11  W.  B.  562, 
3  B.  &  S.  613,  32  L.  J.  M.  G.  Ill ;  Bogle  v.  Sherborne 
Local  Board,  46  J.  P.  675,  were  dted. 

On  behalf  of  the  ripspondents  it  was  contended  that 
the  matters  were  questions  of  fact  which  the  justices 
had  junsdiction  to  decide  upon  evidence  to  be 
given  before  them. 

The  justices  decided  in  favour  of  the  oontpnidon  of 
the  respondents,  and  accordingly  heard  evidence  on 
behalf  of  the  appellant  and  the  respondents ;  and  upon 
that  evidence  (usmissed  the  summons  and  ordered  the 
appellant  to  pay  £6  4s.  uosts.  The  jusuces  found  as 
facts :  (1)  That  the  existiug  samtary  accommodation 
in  the  factory  was  suitablti  and  sufficient ;  (2)  that  the 
sanitary  authority  had  made  all  due  inquiry  into  toe 
Buitabibty  and  sufficiency  of  the  sanitary  accommoda- 
tion existing  in  the  factory,  and  had  found  the 
accommodation  to  be  nuitable  and  sufficient.  The 
question  for  the  opinion  of  the  court  was  whether  the 
justices  had  jurisdiction  to  hear  evidence  upon  or 
decide  the  question  of  suitability  or  sufficiency  of  the 
acoommodation  existing  in  the  factory,  or  required 
By  the  notice. 

The  enactments  upon  which  the  aguments  turned 
are  as  follows : 

PuhHo  Health  Act,  1875  (38  &  39  Vict, 
c   66),  s.  38:    *' Where  it   appears    to   any   local 


authority  bv  the  report  of  their  sufveyor  that  any 
houiie  IS  used  or  int^ded  to  be  used  as  a  factory  or 
building  in  which  persons  of  both  sexes  are  employed 
or  intended  to  be  employed  at  one  time  in  auy  manu- 
facture, trade,  or  business,  the  local  aathonty  may, 
if  they  think  fit,  by  written  notice,  require  the  owi.er 
or  occupier  of  such  hjus**,  within  the  time  therein 
specified,  to  couBtruct  a  sufficient  number  of  water- 
oTosets,  earth-olosets,  or  privies  and  ashpits  for  the 
separate  use  of  each  sex.  Any  pnarson  who  n^leots  or 
refuses  to  comply  with  such  notice  shall  be  liable  for 
each  defatilt  to  a  penalty  not  exceeding  £20,  and  to 
a  further  penalty  not  exceeding  40s.  for  every  day 
during  which  the  default  is  continued." 

Factory  and  Workshop  Act,  1878  (41  Vict.  o.  16) 
s.  4 :  **  Where  it  appears  to  an  inspector  under  this 
Act  that  any  act,  neglect,  or  default  in  relation  to  any 
drain,  water-closet,  earth-doset,  privy,  ashpit,  water 
supply,  nuissnoe,  or  other  matter  in  a  factory  or 
workshop  is  punishable  or  remediable  under  the  law 
relating  to  puUic  hesJth,  but  not  under  this  Act,  that 
inspector  shall  ffive  notice  in  writing  of  such  act, 
neglect,  or  default  to  the  sanitary  authority ;  and  it 
shttU  be  the  duty  of  the  sanitary  authority  to  make 
such  isquiry  into  the  subject  of  the  notice,  and  take 
such  action  thereon,  as  to  that  authority  may  seem 
proper  for  the  purpoee  of  enforcing  the  law.    .    .    ." 

Pnbbc  Health  Acts  Amendment  Act,  1890  (53  & 
54  Vict.  c.  59),  B.  7 :  "  (1)  Any  person  aggrieved— 
(a)  by  any  order,  judgment,  determination,  or 
requirement   of   a  local  authority  und«r  this  Act; 

15)  by  the  withholding  of  any  order,  certificate, 
icenoe,  consent,  or  ap  pro val»  which  may  be  made, 
granted,  or  given  by  a  local  authority  under  this  Act; 
(c)  by  any  conviction  or  order  of  a  court  of  summary 
jurisdiction  under  any  provision  of  this  Act — ^may 
appeal  in  manner  provided  by  the  Summary  Joris- 
diotion  Acts  to  a  court  of  quarter  sessions.  (2) 
Ttis  section  shall  not  apply  in  cases  where  there  is 
an  appeal  to  the  Local  Government  Board  under 
section  268  of  the  Public  Health  Act,  1875."  Section 
22:  '*(1)  Every  buildiog  used  as  a  workshop  or 
manufactory,  or  where  persons  are  employed  or 
intended  to  be  employed  in  any  trade  or  business, 
whether  erected  before  or  after  the  adoption  of  this 
part  of  the  Act,  in  any  district,  shall  be  provided  with 
sufficient  av^d  suitable  accommodation  m  the  way  of 
sanitary  conveniences,  having  regard  to  the  number 
of  persons  employed  in,  or  in  attendance  at,  luch 
building,  and  also  where  persons  of  both  sexes  are 
employed  or  intended  to  be  employed  or  in  attendance, 
with  proper  separate  accommodation  for  persons  of 
each  sex.  (2}  Where  it  appears  to  an  urban 
authority  on  the  report  of  their  surveyor  that  the 
provisions  of  this  section  are  not  complied  with  in 
the  case  of  any  buildiDg  the  urban  authority  may,  if 
they  think  fit,  by  written  notice,  require  the  owner 
or  occupier  of  any  »uoh  building  to  make  suoh 
alteratious  and  additions  therein  as  may  be  required 
to  give  such  sufficient,  suitable,  and  proper  accommo- 
dation as  aforesaid.  (3)  Any  person  who  neglects  or 
refuses  to  comply  with  any  such  notice  shall  be  liable 
for  such  default  to  a  pimalty  not  exoeedi*  g  £20, 
and  to  a  didly  penalty  not  exceeding  40s. 
(4)  Where  this  section  is  in  force  section  38  of 
the  Public  H«-alth  Act,  1875,  shall  be  repealed." 

Fiictory  and  Workshop  Act,  1891  (54  &  55  Yiot.  c. 
75),  s.  2  :  *'  (1)  Section  4  of  the  priocipal  Act  shall 
apply  to  worksh'^ps  conducted  on  the  system  of  not 
employing  any  child,  young  perion,  or  woman  therein, 
and  to  laundrit-s.  (2)  Where  notice  of  an  act,  r  egleot, 
or  default  is  given  by  an  inspector  under  the  said 
sec*  ion  4  as  amended  by  this  Aot  to  a  sanitary 
authority,  and  prooeediogs  are  not  tak«>n  witcin  a 
i^tomable  time  for  punishing  or  remedying  the  aot, 
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neglect,  or  defttolt,  the  izi^peotor  may  take  the  like 
prooeediDga  lor  piinishmp^  or  remedying  the  same  at 
the  unitary  authority  might  have  taken,  and  shall  be 
entitled  to  reoover  from  the  sanitary  au  horit^all  suoh 
exp^'osen  in  and  aboat  the  proo»*edings  us  t>  e  inspootor 
inours  and  art*  not  reouTerable  from  any  other  person, 
and  have  not  been  incurred  m  any  unsuocessf  ol  pro- 
ceedingii.'' 

F«otory  and  Workshop  Aot,  1895  (58  &  59  Yiot  c. 
37),  s.  3 :— **  (1)  Wnere  notioe  of  an  aot,  negbct,  or 
default  is  given  by  an  inspector  under  seotioo  4  of  the 
ptinoipal  Act  to  a  sanitary  authority  it  shall  be  tbe 
duty  of  the  i anitary  authority  to  inform  Uie  inspector 
of  tbe  jsooeedings  takea  in  oonsequenow  of  the  notice. 
(2)  In  section  2  of  the  Aot  of  1891,  for  the  words 
'  within  a  reesonable  time '  shall  be  substituted  tbe 
words  <  within  one  month.'"  Section  35:  *-(l)  In 
every  plaoe  where  section  22  of  the  Pubbo  Uealth 
Acts  Amendment  Act,  1890,  is  not  in  force  every 
factory  or  workshop  shall  be  provided  with  sufficient 
and  suitable  accommodntion  in  the  way  of  sanitury 
conveniences,  having  rejcard  to  the  number  of  persons 
employed  in  or  in  attendance  at  tbe  factory  or  work- 
shop, and  also  where  persons  of  both  sexes  are  em- 
ploy«d  or  intended  to  oe  employed,  or  in  attendance, 
with  propi-r  separate  aocommi  dation  for  pefsons  of 
each  sex.  (2)  A  factory  or  worbihop  in  which  tbere 
is  a  contravention  of  thin  section  shall  be  deemed  not 
to  be  kept  in  conformity  with  the  prindpal  Aut." 

The  case  was  first  argued  before  Grantham  and 
Cbannell,  JJ.,  and  wns  subsequently  argued  before 
Lord  Russell  of  Killowen,  L.G.J.,  and  Grantham, 
Bruce,  Darling,  and  PhiUimore,  JJ.,  when  judgment 
was  reserved.  Owing  to  the  death  of  Lord  KuueU  of 
EiUowen  before  judgment  was  delivered,  the  case  was 
now  argued  before  tne  court  constituted  as  appears  at 
the  head  of  this  report. 

Sir  K  B.  Finlay  A.G.  {Henry  Sutton  and  R.  D. 
Muir  with  him),  for  tbe  appellant. — Failure  to 
provide  a  sufficient  number  of  water-closets  is  '*a 
default  in  relation  to  a  water-closet"  within  the 
meai|ing  of  section  4  of  the  Factory  and  Workshop 
Act,  1878.  On  such  a  default  being  notified  by  a 
f  ttotory  inspector  to  the  sanitary  authority  they  may 
take  proceedings  under  section  22  of  the  Public 
Health  Acts  Amendment  Act,  1890,  in  places  in 
which  that  section  is  in  force,  and  h«s  therefore  super- 
seded section  38  of  the  Public  Hiralth  Act,  1875.  If 
proceedings  are  so  taken  by  the  sanitary  autnority, 
ta-re  is  no  appeal  to  L  >cal  Government  Board  imder 
section  268  of  tbe  Public  Health  Aot,  1875,  and  con- 
sequently there  is  an  appeal  to  quarter  sessions  tmder 
section  7  of  tbe  Act  of  1890.  But  if  the  sanitary 
authority  fails  to  take  proceedings,  then  tbe  factory 
inspector  may,  under  section  2  of  tbe  Factory  and 
Wofkshop  Act  1891,  take  the  like  proueedmgs  as 
the  sanit'>ry  authority  might  bave  tak*-n ;  such  pro- 
ceediufts  are  "  like''  in  ail  respects ;  on  a  complaint  of 
the  inspector  the  question  of  the  sufficiency  of  the 
accommodation  cannot  be  gone  into  before  the  justices 
any  more  than  it  can  be  gone  into  when  the  samtary 
authotity  is  the  complainant;  and  like  proceedings 
include  the  like  right  of  appf>al  to  quarter  sessions,  so 
that  the  decision  of  the  inspector  is  not  necessarily  finaL 
The  scheme  of  the  legislation  is  to  put  the  inspector  in 
theplaoeoftbesanitary authority  wh«rethey  have  failed 
to  take  proceedings,  the  reason  being  that  factory 
inspectors  have  more  intimate  knowledge  of  the  re- 
quirements of  the  employees  than  the  officers  of 
sanitary  authorities  can  have. 

Macmorran,  Q.C.  {K  E.  WM  with  him),  for  the 
respondents.— The  justices  had  power  to  go  behind 
the  requirement  of  the  samtary  inspector,  and  to 
inquire  into  the  sufficiency    of  the  accommudatLii>. 


There  is  no  authority  to  show  that  the  justioes  cannot 
go  into  the  merits  whereprooeedings  are  taken  under 
section  38  of  the  PuMic  Heslth  Act,  1875,  the  section 


with  «rbioh  this  legislation  originated.  Toe  oasea  in 
which  it  has  been  decided  that  the  justioes  cannot  go 
into  the  merits  arose  under  seotiou  36  of  that  Aut  or 
the  corresponding  provisions  of  the  Metropolis 
Management  Acts,  and  the  ground  of  the  deoiBbiis 
was  tMt  another  mode  of  questioning  the  reasonable- 
ness  of  the  requirements  of  the  local  authoritj 
was  provided.  There  is  no  appeal  to  the  Local 
Ghyvemment  Board  under  section  38  of  the  Aot  of 
1875,  and  therefore  the  justioes  can  go  into  the  merits 
in  proceedings  under  that  section,  and  the  same  is  the 
case  as  to  proceedings  imder  section  22  of  the  PuhUc 
Healrh  Acts  Amendment  Act,  1890.  Again,  the 
defaults  mention**d  in  section  4  of  the  Factory  and 
Workshop  Act,  1878,  are  defaults  in  ezistiug  olosetf, 
&C. ;  the  section  does  not  apply  to  omissions  to  pro- 
vide such  things.  Further,  where  the  sanitary 
authority  have  Jxma  fide  considered  a  complaint  by 
the  factory  inspector,  and  have  come  to  the  oonclnsioa 
that  proceedings  ought  not  to  be  taken,  the^r  »«  i^^ 
in  default,  and  the  powers  of  the  factory  inspector 
under  section  2  of  the  Factory  and  Workshop  Act, 
1891,  do  not  arise ;  they  arise  only  when  tbe  sanitary 
authority  have  failed  to  c  inadi-r  the  o<»mpUiint,  or 
wh-re,  having  decided  that  a  default  exists,  tli«*y  have 
tak**n  no  stepi  to  remedy  or  puuishit.  It  cannot  have 
been  intendMlthat  the  mere  opinion  of  the  factory  in- 
spector as  to  whether  proceedings  are  necessary  skould 
override  the  opinion  of  the  representative  sanitary 
'authority  and  should  be  final,  as  it  would  be  if  tbe 
justices  cannot  go  beldnd  his  rfqoirement ;  for  "  like 
proceedings  "  in  section  2  of  the  Factory  and  Work- 
shop Act,  1891,  are  proceedmffs  taken  by  the  in- 
spector, and  cannot  include  an  appeal  und-r  section  7 
of  the  Public  Health  Acts  Amendment  Aot,  1890, 
against  his  decision. 

Finlay t  in  reply. — The  factory  inspector  has  to  give 
notice  to  the  samtary  authority  because  that  authority 
has  the  means  of  seeing  that  any  nece*s«ry  work  is 
carded  out ;  but  section  2  of  the  Act  of  1891  would  be 
nugatory  if  be  cannot  act  except  wuere  mala  fidM  on 
the  part  of  the  sanitary  authority  cau  be  shown ;  this 
could  never  be  proved.  Toe  inspector  tttkmg  pro- 
ceedings is  in  precisely  the  same  position  as  the  sani- 
tary authority  taking  proceedings,  and  it  is  deer 
upon  the  authority  of  a  series  of  cases  decided  upon 
similar  sections  that  in  the  latter  case  the  justices 
canuot  go  behind  the .  requirement  of  the  saidtsry 
authority :  Beg,  v.  WhmUey,  34  W.  K.  257, 16  a  B.  D. 
34 ;  8U  LvMb  Vestry  v.  Lewis;  EargreavesY.  Taylor; 
Bogle  V.  Sherborne  Local  Board,  46  J  P.  675 ;  Bohinson 
V.  Sunderland  Corporation,  [1899]  1  Q.  B.  751, 47  W.  B. 
Dig.  110;  Strofid  V.  IVandauuortn  Board  of  Works,  42 
W.  B.  355,  [1894]  I  a  B.  64,  [1894]  2  Q.  B.  1. 

Macmorran,  Q  C ,  referred  to  Wood  v.  Widnes  Car-- 
poration,  46  W.  B.  293,  [1898]  1  Q.  B.  463. 

Car,  adv,  vulU 

Jan.  18.— Lord  Alvxbstons,  L.O.J.— This  esse 
raises,  in  my  opinion,  questions  of  very  oonsidershle 
difficulty,  and  I  express  my  judgment  with  grest 
h^-sication.  After  the  best  onnsideration  I  can  give 
I  have,  however,  come  to  the  conclusion  that  the 
app<*llant  is  entitled  to  judgment.  The  »ub«tantisl 
qu>  stion  which  arises  is  whether  upon  a  summons  for 
p'^nalties  under  sub- section  3  of  section  22  of  tbs 
Public  Health  Acts  Amendment  Act,  1890,  for 
neglect  to  comply  with  a  notioe  given  by  a  factory 
inspector,  it  is  oompetent  for  ^e  msg'strates  to 
receive  evidenpe  upon  the  merits  as  to  tbe  neosasity 
f.  r  the  sanitary  acocmmbdaiion   required   by  sooli 
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notion  The  difficulty  arisei  from  the  laot  th»t  the 
powers  of  the  faotory  inspector  in  the  matter  are 
giT«n  by  reference  to  the  poweri  of  the  aanitary 
•othniity  nnder  the  Pablio  Health  Act ;  and  we  haye 
to  derermioe  to  what  extent  the  powers  of  the 
8«Li'ary  aathori^  are  trausffned  under  the  general 
words  used.  Certain  other  incidental  poinvs  arise 
which  I  will  contider  In  the  conrae  of  my  judgment. 
In  dealing  with  oases  of  legislation  by  reference,  I 
think  thst,  as  a  role,  the  primary  consideration  to  be 
kept  in  view  is  the  general  scope  and  object  of  the 
amendiog  legislation,  as  this  affords  some  guide  as  to 
whether  a  wide  or  narrow  interpretation  is  to  be  put 
upon  general  words  or  expressions  capable  of  a  wider 
or  nsrrower  meaning. 

By  the  4th  section  of  the  Factory  and  Workshop 
Aot»  1678,  it  is  provided  that  where  it  appears  to  an 
iospeotor  under  the  Act  that  aoy  nei^lect  or  default 
in  relation  to  any  water-closet,  earth-doset,  or  oth^'r 
master  in  the  factory  or  workshop  is  punishable  or 
remediable  nnder  the  law  relating  to  public  health, 
and  not  imder  the  Factory  aud  Workshop  Act,  1878, 
tiks  inspector  shall  give  notice  in  writing  of  such 
neglect  or  default  to  the  sanitary  authority  of  the 
distriot,  and  it  shall  be  the  duty  of  the  sanitary 
authority  to  make  such  iuquiry  into  the  subj-ct  of 
the  notice  and  take  such  action  thereon  as  to  the 
aathonty  may  seem  proper  for  the  ptirpose  of 
^forcing  th«  law.  By  the  same  section  it  is  pro- 
fided  that  an  inspector  under  the  Act  may  for  tbe 
purposes  of  the  section  take  with  bim  to  the  factory 
a  medical  officer  of  health,  inspctctor  of  nuisances,  or 
other  officer  of  the  sanitary  authority.  '  The  material 
pnmsiot'S  of  the  law  relating  to  public  health  which 
were  in  force  at  that  time — ^namely,  at  the  pasting  of 
the  Factory  and  Workshop  Aot,  1878,  are  to  be 
foond  m  sections  35,  36,  and  38  of  the  Pablio  Health 
Act,  1875.  The  most  mat^-rlal  section  is  the  38  ch, 
which  provided  that,  where  it  appeared  to  any 
local  authority  by  the  report  of  their  surveyor 
that  any  house  was  used  or  intended  to  be  used 
ai  a  factory  in  which  persons  of  both  sexes  were 
employ-d,  the  local  authority  m^ght,  if  they 
thought  fit,  by  written  notice  require  the  owners 
witbm  a  time  speoifled  in  tbe  no  ice  to  construct 
1  fluffiaient  number  of  water-closets,  eatth-closets,  or 
priries  for  the  separate  use  of  each  8«*x.  The  section 
prorided  a  penalty  for  negl**ot  to  comply  with  such 
uotioe.  No  appeal  was  provided  againut  the  require- 
ments of  the  looal  authority  under  this  Aot 

By  section  22  of  the  PubUc  Health  Acts  Amendment 
Act,  1890,  which  is  the  section  under  which  the 
qosition  in  this  case  arises,  further  powers  were  given 
10  the  aaoitazy  authOTity.  Sub-section  1  of  that  section 
prorides  that  every  building  used  as  a  workshop 
•hiU  he  provided  with  sufficient  and  suitable  accommo- 
dation  in  the  way  of  sanitary  conveniences,  having 
ngard  to  the  number  of  persons  employed,  and  also 
Wbere  persons  of  both  sexes  are  eaDplo>ed  with  proper 
wparate  aocommodtttion  for  persons  of  each  sex.  It 
further  provides  by  sub-section  2  that  where  it  appears 
to  an  urban  authority  on  the  report  of  their  surveyor 
ihat  the  provisions  of  this  section  are  not  complied 
with  they  may  by  written  notice  require  the  owner 
or  occupier  of  the  factory  to  make  suuh  alterations 
>md  additicnii  therein  as  m«y  be  required  to  give  such 
KifKoisnt,  suitable,  and  proper  accommodation.  Sub- 
■Mtion  8  prescribes  a  penalty  fur  neglect  or  refusal 
to  comply  with  such  notice. 

Pauiing  for  a  moment,  it  was  contended  on  behalf 
of  the  mspondents  tiiat  under  this  section  the  urban 
authority  could  only  give  a  general  notice  requiring 
the  owner  or  occupier  to  provide  sufficient  and 
poper  aooommodati  n ;  on  behalf  of  the  appellant 
^    was    contendtd     that     the     urban     authority  | 


must  by  the  notice  specify  the  alterations  and 
additions  which  they  require  to  be  made.  I  think 
the  Utter  view  is  correct.  The  section  provides  a 
penalty  for  nefflect  or  refusal  to  comply  with  the 
notice.  It  would,  I  think,  be  inconsistent  with  such 
an  enactment  that  the  notice  should  be  in  general 
terms  only,  as  the  person  to  whom  it  was  given  would 
in  that  case  have  no  means  of  knowing  how  he  could 
avoid  the  liability  to  a  penalty. 

But  in  addition,  b^  section  7  of  the  same  Aot,  an 
appeal  to  quarter  sessions  is  given  against  any  require- 
ment of  a  local  authority,  and  I  think  it  was  intended 
that  on  such  an  appeal  not  only  the  question  of  the 
necessity  for  some  additional  accommodation,  but  also 
the  rcttsonableness  or  propriety  of  the  amount  of  the 
accommodation  required  by  the  notice  might  be 
raised. 

It  was  further  contended  before  us  on  behalf  of  the 
respondents  that  section  4  of  the  Act  of  1878  did  not 
apply  to  this  section,  that  section  4  enablfld  notice 
to  be  given  only  in  the  case  of  some  neglect  or  default 
in  relation  to  an  existing  WAter-dotet,  earth - 
d'tset,  privy,  or  ash  pit,  and  not  in  relation  to 
alleged  insufficiency  of  accommodation^  In  my 
opinion  this  contention  is  unsound.  I  think  the 
factory  inspector  may  give  notice*  to  the  sanitary 
authority  in  respect  of  a  neglect  by  the  owner  or 
occupii-r  of  a  factory  to  comply  with  the  provisions 
of  Bub-seotion  1  of  section  22  of  tne  Act  of  1890* 
I  may  further  point  out  that  this  seems  to  be  plac>d 
beyond  all  doubt  by  the  provisions  of  section  35  of  the 
Factory  and  Workshop  Act,  1895,  which  provides 
that  in  every  place  where  section  22  of  the  Public^ 
Health  Acts  Amendment  Aot,  1890,  is  not  in  force 
every  factory  or  workshop  where  persons  of  both  sexes 
are  employed  shall  have  separate  accommodation,  and 
that  a  factory  or  workshop  in  which  there  is  contra- 
vention of  this  section  shall  be  deemed  not  to  be 
occupied  in  conformity  with  the  Factory  and  Work- 
shop Act,  1878.  If  sectiin  22  of  the  Act  of  1890 is 
in  force  the  rights  and  duties  of  the  parties  must  be 
governed  by  &at  sectioiL 

Thus  far  I  have  only  considered  the  powers  which 
wera  given  to  the  factory  inspector  to  put  the  aanitary 
authority  in  motion;  but  by  sub-section  2  of  section  2 
of  the  Aot  of  1891,  under  whioh  the  particcdar  ques- 
tion in  this  case  arises,  it  is  provided  that  wliere 
notice  of  an  aot,  neglect,  or  default  is  given  by  the 
factory  inspector  under  section  4  of  the  Act  of  1878 
to  a  sanitary  authority  and  proceediogs  are  not  taken 
withm  a  reasonable  time  (nxed  by  sub-seotion  2  of 
section  3  of  the  Facto^  and  Workchop  Act,  1895,  at 
one  month)  for  punishmg  or  remedying  the  neglect 
or  default  the  inspector  may  take  the  like  proceedings 
for  punishing  or  remedying  as  the  sanitary  authoritjjr 
might  have  taken.  The  question  which  arises  in  this 
case  is  whether  the  words  '*like  proceedings  for  punish- 
ing or  remedying  "  are  confined  to  legal  proceedings 
in  respect  of  the  neglect  of  an  owner  or  occupier  to 
comply  with  the  notice  given  by  an  urban  authority 
imder  »ub-section  2  of  section  22  of  the  Public  Health 
Act  of  1890,  or  whether  thf^y  give  the  factory  inspector 
the  right  himself  to  give  a  notice  under  sab- section  2  of 
section  22  of  the  Act  of  1890  r<>quiring  alterations  and 
additions  to  be  made.  The  question  is,  as  I  have  said, 
one  of  very  great  difficulty.  Toe  word  *<  proceedings  ' 
is  not  the  word  cue  would  have  expected  to  fiud  as 
applicable  to  a  notioe  or  requirement.  Moreover, 
uuless  a  requiremeot  given  by  a  factory  inspector  is 
subject  to  the  appeal  to  quarter  sessions,  under  section 
7  of  tbe  Act  of  1890,  as  in  the  case  of  a  requirement 
by  a  local  authority,  I  should  without  hesitation  have 
come  to  the  conclusion  that  a  fautory  inspector  was 
not  entitled  to  give  such  notice.  It  seems  to  me  clear 
that  the  Legislature  could  not,  without  express  words^ 
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umke  thtt  opmion  of  a  factory  inspeotor  m  to  the 
amount  of  aooommodation  required  final  and  oon- 
dlusive  upon  the  factory  owner  or  ocoupier.  Bat  the 
words  in  snb-aection  2  of  secition  2  of  the  Act  of  1891 
are  "  the  iike  proceedings  for  panishiDg  or  remedying 
the  same»*'  and  miless  we  hold  that  the  factory 
inspector  may  give  the  notice  provided  by  sub-section 
2  ox  section  22  of  the  Act  of  1890,  it  seems  to  me  that 
we  should  be  gtyiog  no  effect  to  the  words  **  pro- 
ceedings for  remedying"  as  distinguished  from 
«  punishing."  It  is  here  I  thick  that  we  get  assistance 
in  oonsidermg  what  is  the  general  tendency  and  scope 
of  the  legislation.  By  the  Act  of  1878  the  ^tory 
inspector  could  only  give  notice  to  the  sanitary 
authority.  The  samtary  authority  could  only  give  a 
general  notice  to  the  factory  owner.  By  the  Act  of 
1890  farther  powers  are  given  to  the  sanitary  authority 
and  an  appeal  is  provided  against  the  requirement. 
Section  2  of  the  Act  of  1891  appears  to  deal  with  the 
case  where  the  sanitary  authority  for  some  reason  or 
other  does  not  take  sufficient  steps  to  exerdte  their 
powers,  and  I  think  we  can  gather  from  this  course  of 
Ifgiblation  that  it  was  intended  to  supplement  the 
powers  of  the  sanitary  authority  by  giving  the  factory 
inspector  an  independent  power  of  taking  proceedings 
fur  remedying  atid  punishing  in  cases  ia  which  the 
sanitary  authority  neglected  to  act.  It  was  con- 
tended before  us  by  the  respondents  that  no  appeal 
was  given  in  the  case  of  a  noUce  of  requirement 
'served  hj  the  factory  inspector.  I  have  alroadv  said 
that  if  1  h«d  come  to  this  conclusion  I  should  not 
have  decided  in  favour  of  the  appelant ;  but  if  the 
view  which  I  have  taken  is  correct — namely,  that  the 
factory  inspector  stands  in  the  place  of  the  local 
authority  for  the  purpose  of  giving  a  notice  of 
requirement  under  sub-section  2  of  section  22  of  the 
Act  of  1890— then  in  my  opinion  the  words  *<like 
proceedings"  would  reader  any  such  notice  the 
subject  of  appeal  under  section  7  of  the  same  Act.  If 
this  view  be  correct,  effect  would  be  given  to  that 
which  I  gather  to  have  been  the  intention  of  the 
Legislature  without  any  injustice  to  the  factory  or 
workshop  owner.  Tiie  notice  given  by  the  factory 
inspector  will  be  subject  to  appeal,  and,  if  not 
appealed  against,  would  have  the  same  effect  as  a 
notice  given  by  the  sanitary  authority. 

There  remains  one  other  contentioa  of  the  respon- 
dents which  must  be  noticed.  It  was  urged  that  upoa 
the  hearing  of  a  summons  under  sub-section  3  of  section 
22  of  the  Act  of  1890,  founded  upon  the  notice  given  by 
the  urban  sanitary  authority  or  the  factory  inspector, 
the  question  of  the  necessity  for,  or  reafooableness 
of,  the  requirements  specified  in  such  notice  could 
be  examin«>d.  That  such  question  cannot  be  raised  in 
the  case  of  a  notice  of  lequurement  given  by  a  sanitary 
authoritv  is  in  my  opinion  decided  not  only  by  the 
terms  of  the  section  itself,  but  by  the  long  series  of 
decisions  referred  to  the  Attoriiey-General  in  replv. 
Upon  such  a  summons,  in  my  opinion,  the  only 
question  which  could  be  raited  is  whether  there  has 
been  a  neglecc  or  refusal  to  comply  with  such  notice. 
Any  question  as  to  the  validity  of  the  reqairements 
must  be  laised,  if  at  sU,  by  appeal  to  quetter  sessions. 
I  do  not  think,  moreover,  that  toe  argument  that 
there  is  a  distinction  ia  the  case  of  a  notice  given  by 
the  factory  inspector  in  this  respect  can  be  mainr- 
tained.  It  was  urged  that  because  such  a  question 
would  be  open  in  the  case  of  proceedings  taken  und-r 
section  81  of  the  Factory  and  Workshop  Act,  1878, 
in  respect  of  a  breach  oC  section  35  of  the  Factory 
and  Workshop  Act,  1895,  it  ought  also  to  be  open  in 
the  case  of  proceedings  taken  by  a  factory  inspector 
under  lub-section  3  of  section  22  of  the  Act  of  1890. 
For  the  reasons  I  h«ye  given  in  the  earlier  part  of  my 
judgment  I  do  not  think  this  contention  can  prevail. 


I  think  that  if  a  notice  can  be  given  by  a  factory 
inspector  under  sub-section  2  of  section  22,  it  has  the 
sune  effect,  if  not  appealed  agiiatt,  f^ir  all  pucposotf 
as  a  notice  given  by  t)ie  sanitary  authority.  For  the 
abov<)  reasous  I  am  of  opinion  tiiat  judgment  sbould 
be  given  for  the  appellant,  and  tlie  case  remitted  to 
the  magittrates. 

My  brother  Darling  concurs  in  the  judgment  I 
have  read. 

Geantham,  J.^Having  had  the  opportunitv  of 
reading  my  lord's  judgment',  I  should  have  been 
ready  to  accept  it  and  simply  to  agree  with  it,  but  as 
I  wrote  my  judgment  last  Jane  I  thick  it  is  well  I 
should  read  it,  though  it  having  been  written  then 
in  the  hope  of  convincing  some  of  my  brothers  who 
had  not  Men  convinced  ia  the  argument  of  the  case  it 
goes  more  into  detail  than  I  should  have  thought  it 
necessary  to  go  at  th^  present  time. 

The  d^culty  thst  has  arisen  in  this  case  in  deter- 
mining the  power  of  factory  inspectors  has  been 
caused  entir<»ly  by  the  s?fttem  unfortunately  so  often 
ad  pted  in  the  pr«>sent  day  of  legislating  by  referenoe 
to  other  Acts  and  by  incorporation  of  sectioas  of 
earlier  Acts  of  Parliament. 

The  references  back<?ards  and  forwards  throughout 
the  Acts  and  sections  of  Acts  in  dispute  are  most 
bewildering  and  perplexing  and  I  am  not  surpris<9d 
that  the  magistrates  misunderstood,  as  I  think  they 
did,  their  powers  in  the  proceedings  when  the  matters 
came  before  theai. 

If  the  history  of  the  factory  legislatifm  of  the 
nineteenth  century  is  con^^idered,  and  particularly  that 
of  the  p«st  twenty  or  thirty  years,  it  will,  I  think,  be 
found  that  the  Legislature  hes  advisedly  done  what  it 
intended  to  do— viz.,  gone  on  step  by  step  in  it« 
endeavour  to  compel  the  owners  of  factories  to  put 
them  in  a  healthy  and  sanitary  condition.  Finding 
its  earlier  efforts  often  frustrated  and  foiled  by 
the  supineness  or  self-interest  of  the  sanita^ 
authorities  whose  aid  was  first  sought  to  carry 
out  its  views,  the  Legislature  has  at  last 
adopted  more  drastic  measures,  and  as  the  inspectors 
have  been,  in  late  years,  at  any  rate,  always  selected 
for  this  work  on  aocount  of  their  special  qualifica- 
tions for  it,  the  Legislature,  as  a  last  resort,  has 
placed  the  inspectors  in  the  same  position  that  the 
sanitary  authorities  previously  occupied,  and  ffiven 
them  power  to  order  the  necessary  work  to  be  done, 
and  if  not  done,  of  enforcing  the  fines  leviable 
for  breaches  of  the  law  in  failing  to  obey  the 
inspectors'  orders.  It  should  not  be  forgotten  that 
the  experience  of  factory  inspectors  is  gaiaed  by  their 
supervision  of  factories  over  the  whole  of  England, 
whereas  the  surveyor  of  the  local  authority  ia  many 
oases  has  no  experience  of  this  kind  whatever,  and  as 
the  Legislature  has  given  to  the  saoitary  authority 
(as  many  legal  decisions  show)  the  absolute  discretion 
of  determining  whether  work  is  to  be  done  or  not, 
subject  to  the  overriding  decision  of  the  court  of 
summary  jurisdiction,  it  would  be  strange  indeed  if 
this  same  power  should  not  be  confided  to  the  more 
experienced  inspector. 

Not  only  is  the  sanitary  inspector  often  inexperi- 
enced in  the  special  requurements  of  factories  to  make 
them  properly  healthy  and  sanitary,  but  he  is  some- 
times liable  to  be  influenced  by  the  factory  owner, 
who  is  not  infrequentiy  one  of  the  leading  magis- 
trates of  tiie  borough  in  which  the  factory  is  situate. 

Let  us  see,  therefore,  whether  tbe  sequence  of 
legislation  does  or  dees  notr  beir  out  the  views  that  I 
have  thus  far  expressed. 

The  first  Factory  Act  was  passed  as  long  ago  as 

1802  (42  Geo.  3,  c.  73).'    That  Act  dealt  not  only  with 

^  the  morals  and  religious  teaching  of  those  working  in 
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factories,  but  alio  with  the  boun  of  labour  and  the 
veotilatioQ  and  light  of  the  factory.  It  WB  iQ  fact 
tHe  foundation  of  all  tubsequent  factoty  legialatioo. 
It  was  amei>ded  by  vnrions  subsequent  Ao*:8  tiU  we 
coma  to  the  Act  of  19  &  20  Yiot.,  which  incorpor4t<id 
most  of  the  precediog  Acts  and  was  called  the  Factr»ry 
Act  of  1856,  but  no  sooner  was  th«t  Act  passed  than 
amendmeots  and  extensions  followed  each  oth^r  in 
rapid  succession  until  after  tiie  passing  of  the  Public 
Health  Act  of  1875  we  come  to  tbe  Act  of  1878, 
which  praoticaliy  repealed  all  former  Acts,  and 
oodifyinil^  as  it  did  the  existing  legislation,  also 
enlarged  the  powers  of  the  sanitary  authorit&es  and 
bmught  more  factories  within  the  purriew  of  the  Act. 
XJnfortnrately  eren  in  this  comprehensive  Act  of 
1878  the  Legislature  referred  back  to  the  Public 
Health  Act  of  -1875,  and  incorporated  some  of  its 
sections  instead  of  making  a  complete  Act. 

The  Acts  now  applying:  to  tins  particular  matter 
commence  theiefore  with  the  Act  of  1875  section  38 
of  which  is  in  theae  words :  **  Where  it  appears  to  any 
local  authority  by  the  report  of  their  surveyor  that  any 
hous««  i«UBed  or  intended  to  be  used  as  a  factory  or 
bnildiog  in  which  persons  of  both  pex  s  are  emp'oyed 
or  intended  to  be  employed  at  one  time  in  any  manu- 
facture, trade,  or  business,  the  local  authority  may, 
if  they  think  fit,  by  written  notice,  require  the  owner 
or  occupier  of  such  houie  within  the  time  therein 
specified  to  construct  a  sufficient  number  of  water- 
closets,  earth-closets,  or  privies  and  ashpits  for  the 
separate  use  of  each  sex. 

"Any  person  who  neglects  or  refuses  to  comply 
with  any  such  notice  shsll  be  liable  for  each  def 4ult 
io  a  penalty  not  exceeding  £20,  and  to  a  further 
penelfy  not  exceeding  40s.  for  every  day  during 
which  the  default  is  continued/' 

That  Act  was  extended  by  the  Publio  Health  Act 
of  1890,  session  22  of  which  is  in  these  words: 

«  Every  buildiuic  nsed  as  a  workshop  or  manufac- 
tory, or  where  persons  are  employed  or  ioteoded  to 
be  employed  in  any  trade  or  basiness,  wh«*ther  erected 
before  or  after  th**  adopti  m  of  this  part  of  this  Act.  in 
any  district  shall  be  provided  with  ruffidiont  and 
suitable  aoc  immcidation  in  the  way  of  s«nitary  con- 
veniences, haviog  regard  to  the  number  of  persons 
employ»-din  or  in  attendance  at  suoh  baildHig  atd 
also  where  perscms  of  both  sexes  are  employed  or 
intended  to  be  empl  iyed  or  in  attendance  w&h  proper 
separate  accomodation  for  persons  of  each  sex. 

"  (2)  Where  it  appears  tiiat  an  urban  authority  on 
the  report  of  their  »urveyor  that  the  provisions  of  j^his 
seo^ioQ  are  not  complied  with  in  the  case  of  any 
building  the  urban  authority  may,  if  they  think 
fit,  by  written  notice  require  the  owner  or  occupier  of 
any  such  building  to  make  Auoh  alterations  and 
additions  therein  as  may  be  required  to  give  suoh 
sufficient,  suitable,  and  proper  accommodation  as 
aforesaid. 

*'  (3)  Any  person  who  neglects  or  refiues  to  comply 
with  any  suoh  notice  shall  be  liable  for  e«ch  default 
to  a  penalty  not  exceeding  £20  and  to  a  daily  penalty 
not  exceeding  40j." 

By  this  22ud  section,  therefore,  suitable  accommoda- 
tion was  to  be  provided  by  way  of  s«nitary 
oonyeniences  having  regard  to  the  number  of 
personi  employed  in  any  factory ;  and  the  initiation 
of  proce»'di"gs  is  to  be  "on  the  report  of  the  surveyor 
of  the  urban  authority,"  which  authority  by  written 
notice  eould  require  such  additions  to  be  made  as 
would  provide  suffi^ent  accommodation  in  the  factory, 
the  enforcement  of  their  notice  k>eing  by  application 
for  penalties  ia  the  usual  way. 

By  these  Acts,  therefore,  the  local  authority  (that  is 
to  say,  the  mayor,  aldermen,  and  burgesses  in  a 
borough  like  Ipswich)  had  power  in  such  a  factory  as 


thii  by  written  notice  to  compel  the  owner  or  occupier 
for  the  time  be«ng  to  provide  a  sufficient  number  of 
conveni«^noes  for  each  sex  under  the  penalty  of  a 
heavy  fine  for  failure  to  comply  with  the  order. 
There  was  no  appeal  to  the  magistrates  against  this 
ordor,  but  under  section  7  of  the  Public  Health  Acts 
Amendment  Act,  1890,  "  Any  person  aggrieved  by 
any  order,  determination,  or  requirement  of  a  loo&L 
atithority  under  the  Act  may  appeal  in  manner  pro- 
vided by  the  Summary  Jurisdiction  Acts  to  a  court 
of  quarter  sessions.'* 

To  enforce  the  penalty,  however,  the  local  authority 
had  to  apply  to  the  court  of  summary  jurisdiction, 
which  court  had,  however,  as  I  have  just  said,  no 
pov^r  to  inqaire  into  the  merits  of  the  order.  By 
these  Act4  it  will  be  noted  th«t  it  was  left  to  the 
surveyor  to  the  sanitary  authority  to  report  to  the 
local  authority ;  and  it  can  well  be  imagined  that  the 
snrveyor,  an  official  knowing  much  perhaps  of  bricks 
and  mortar  and  of  drainage,  woidd  know  but  little  of 
factory  requirements,  and  by  the  time  that  the  Act  of 
1878  was  passed  it  was  evident  that  the  Legislature 
ha'i  found  the  surveyor  of  the  local  authority  was  not 
sufficiently  alive  to  the  sanitary  deficiencies  and 
requirements  of  factories,  for  by  the  4th  section  of 
the  Factory  and  Workshop  Aot  of  1878  it  is  expressly 
provided  that  it  shall  be  the  duty  of  the  factory 
inspector  to  give  notice  to  the  sanitary  authority  of 
the  neglect  or  default  in  the  factory.  The  section 
read*  as  follows : 

*'  Where  it  appears  to  an  inspector  under  this  Act 
that  any  act,  neglect,  or  default  in  relation  to  any 
drain,  water-closet,  earth-closet,  privy,  ashpit,  water 
supply,  nuisance,  or  other  matter  in  a  factory  or 
workshop  is  punishable  or  remediable  under  the  law 
relating  to  public  health,  but  not  under  thi^  Act,  that 
inspector  shall  ffive  notice  in  writing  of  such  act, 
neglect,  or  default  to  the  sanitary  authority  in  whose 
di-triot  the  factory  or  workshop  is  situate,  a^d  it 
shall  be  the  duty  of  the  sanitary  authority  to  make 
such  inquiry  into  the  subject  of  the  notice  and  take 
such  action  thereon  as  to  that  authority  may  seem 
proper  for  the  purpose  of  enforcing  the  law.  An 
inspector  under  this  Act  may  for  the  purposes  of  this 
section  take  with  him  into  a  factory  or  a  workshop  a 
medical  officer  of  health,  inspector  of  nuisances,  or 
otb^r  officer  of  the  sanitary  authority." 

It  wa^  evidently  found,  therefore,  that  the  local 
surveyor  was  recniss  in  giving  notice  or  in  initiating 
these  inquiries,  so  he  was  suppUnted,  or  at  any  rate 
the  factory  itispector  was  given  equal  powers  of 
initiating  proceedings.  But  it  being  still  hoped  that 
the  local  sanitary  authority  would  see  that  proper 
sanitary  requirements  were  provided  when  attention 
wai  officially  drawn  by  the  inspector  to  the  omission, 
the  power  to  compel  the  owner  to  remedy  the  default 
was  still  left  with  the  sanitary  authority.  It  is 
common  knowledge,  however,  that  in  many  cases  the 
local  sanitary  authority  for  various  reasons  declined 
to.  or  at  any  rate  did  not,  act,  sometim-s,  no  doubt, 
because  the  influence  of  the  faotory  owner  was  para- 
mount in  the  borough  in  whi(di  bis  factory  was 
situated,  and  sometimes  from  ignorance.  Hence  the 
Legislature  had  again  to  make  the  law  more  stringent 
and  the  Factory  and  Workshop  Act  of  1891  was 
pss«ed.    Section  2  reads  as  follows : 

'*  (1)  Section  4  of  the  principal  Act  shall  apply  to 
workshops  conduoted  on  the  system  of  not  employinsr 
any  child,  young  person,  or  woman  therein,  and  to 
laundries. 

**  (2)  Where  notice  of  an  act,  neglect,  or  default  is 
given  by  an  inspector  under  the  said  »eotion  4  as 
amended  by  this  Act  to  a  sanitary  authority,  and 
proceedings  are  not  taken  within  a  reasonable  time 
for  punishing  or  remedying   the   aot,  neglect,    or 
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default,  the  iospeotor  may  take  the  like  picoeedinga 
for  puoishiQg  or  remedying  the  same  as  Uie  sanitary 
authority  might  have  taken,  and  thaU  be  entitled  to 
recover  from  tbe  sanitary  anthoriby  all  snoh  expensef 
in  and  about  the  prooeedings  as  tibe  inspector  incurs, 
and  are  not  recoyered  from  any  other  person,  and  have 
not  been  inoorred  in  any  unsnccessinl  proceeding*." 

In  other  words,  it  haying  been  found  tbat  the  local 
authority  would  not  do  its  duty,  tbe  factory  inspector 
was  given  an  overriding  authority  to  get  the  work 
done.  Power  is  given,  it  will  be  noticed,  to  the 
factory  inspector  to  take  the  like  proeeedings  as  the 
sanitary  authority  might  have  taken  where  the 
sanitary  authority  had  not  taken  proceedings  withfai 
a  reasonable  time  to  remedy  the  default  previously 
notified  to  them. 

To  find  out  the  powers,  therefore,  that  the  factory 
inspector  now  possesses,  you  have  only  to  refer  back 
to  tbe  previous  Acts  to  see  what  powers  the  sanitary 
authority  previou*ly  poBsested.  Now  by  the  Public 
Health  Act  of  1875  and  the  Factory  and  Workshop 
Act,  1878,  the  local  authority  bad  power  to  order 
certain  work  to  be  done,  and  the  order  being  made, 
the  magistrates  had  no  power  of  inquiring  into  the 
reasonableness  or  not  of  the  order,  though  the  court 
of  quarter  sessions  had ;  yet  it  is  said  when  the 
factory  inspector  gives  the  order  the  magistrates 
have  power  to  inquire  into  its  reasonableness.  In 
other  words  it  is  said  tbat  the  superior  authority  is  to 
have  less  power  than  the  inferior. 

The  increased  powers  of  the  iospector  do  not  end 
here,  however,  for  the  sanitary  authorities  haviog 
evidently  excused  themselves  from  carrying  out  the 
requirements  of  tbe  inspector  on  the  ground  that  a 
reasonable  time  had  not  elapsed  to  enable  them  to 
do  so,  an  Act  was  pas«ed  by  which  they  were  to  take 
their  proceedings  witliin  a  month  instead  of  within  a 
reasonable  time,  and  in  order  that  they  should  not  keep 
thf)  iDspectors  in  the  dark  as  to  their  intentions  they 
were  also  bound  to  give  notice  to  the  inspector  of 
the  proceedings  they  were  taking ;  the  section  reads 
thuk  (Factory  and  Workshop  Act,  1895,  s.  3)  : 

<*  (1)  Where  notice  of  an  act,  neglect,  or  default  is 
given  by  an  inspector  under  seotioa  4  c  f  the  principal 
Act  to  a  sattitary  authority,  it  shall  be  the  duty  of  the 
sanitary  authority  to  inform  the  inspector  oiiSie  pro- 
ceedings token  in  consequence  of  tbe  notice. 

*'  (2^  In  section  2  of  the  Act  of  1891  for  the  words 
'  withm  a  reasonable  time '  shall  be  substituted  the 
words  '  within  one  month.* " 

What  proceedings?  How  can  it  be  said  that 
proceedings  meant  or  would  indude  deliberations 
— deliberations  perhaps  resulting  in  determina' 
tion  not  to  proceed.  The  proceedings  referred 
to  seem  to  me  dearly  to  be  proceedings  to  remedy 
the  neglect  or  default;  in  fact,  the  notice  to 
provide  the  required  accommodation. 

What  better  language  could  tbe  Legislature  have 
adopted  if  it  intenctod  to  give  the  factory  inspectors 
the  power  it  purports  to  give  them,  and  I  think  it  did 
give  them  P  Wh«ther  rightly  gave  them  or  not  is  no 
question  for  us,  as  we  have  only  to  determine  whether 
the  power  was  given  or  not,  but  as  the  learned 
counsel  ventured  to  suggest  that  tbe  LeguLature 
could  not  have  intended  to  give  equal  powers  to  the 
female  factory  inspectors  as  it  bad  given  to  local 
surveyors  and  sanitary  authoriti«'S.  I  may  add  that 
as  their  experience  is  gained  like  that  of  male 
inspectors  from  a  much  wider  area  (namely,  all  the 
factories  of  Bnglaud)  than  that  of  the  local  authority, 
whose  experience  is  verv  likely  Umited  to  the  ooe 
factory  in  bis  town,  their  Imowledge  is,  in  my 
judsrment,  likely  to  b^  much  more  valuable  and 
rehabie  iliau  that  of  any  local  authority  or  of  the 
local  surveyor  oi  any  borough  of  Bngl«nd. 


When  the  case  was  first  argued  before  my  brother 
Ohannell  and  me  I  stated  that  I  was  of  oi>ioion  that 
tbe  order  of  the  factory  inspector  was  subject  to  the 
appeal  to  quarter  sessions  given  to  any  person 
aggrieved  bv  an  order  of  a  local  authority,  because  the 
f  ttcrory  inspector  has  to  take  Uke  proceedings  as  the 
local  authority.  I  am  of  the  same  opinion  now,  but 
that  is  not  the  question  we  have  to  determine,  which 
is  whether  or  not  the  court  of  summary  jurisdiction 
has  pow>'r  to  inquire  into  the  reasonableness  of  tbe 
order  of  the  factory  inspector,  but  as  the  question  of 
whether ''like  proceedings'*  induded  like  << liability 
to  appeal  to  quarter  sessions"  was  not  argued  out  as 
if  it  had  been  the  question  in  dispute  I  do  not  wish  to 
be  bound  as  if  I  had  given  judgment  on  that 
question. 

If  it  was  necessary  to  show  the  reasonableness  of 
the  requirement  of  the  inspector  and  the  ignorance  of 
the  magistrates  of  the  usual  accommodation  provided 
in  factories,  I  might  add  that  by  a  report  I  have  before 
me  I  find  that  whereas  one  water-doset  for  every 
seventy  persons  was  considered  by  tbe  magistrates 
suffident  in  thia  case,  yet  in  London  and  all  the  prin- 
cipal to  WD  s  in  England  one  io  twenty  to  one  in  thirty 
is  the  minimum  number  provided. 

With  regard  to  the  last  part  of  the  sub-sectimi  2  of 
section  2  of  the  Factory  a<id  Worksbop  Act,  1891,  as 
to  the  right  of  recovering  expenses  incurred  by 
factory  inspectors  in  taking  proceedings  being  limited 
to  expenses  not  incurred  in  any  unsuccessful  pro- 
ceeding. I  do  not  feel  the  same  difficulty  tbat  some  of 
my  brothers  have  fdt.  The  word  **  proceedings  "  is 
not  limited  to  legal  or  magisterial  proceedings,  but 
indudes  proceedings  token  to  remedy  defaults  (the 
same  that  tbe  sanitory  authority  might  have  taken) — 
namdy,  it  may  indude  the  carrying  out  of  strnctoral 
alterations  or  methods  adopted  to  reme4y  defects 
under  other  sections  of  the  Acts 

These  alterations  or  methods  may  be  unsuccessful 
to  remedy  the  particular  defect  complained  of,  and 
therefore  it  would  be  unfair  to  make  the  owner  of  the 
factory  pay  for  them,  and  to  avoid  tbat  unfairness 
these  words  have  been,  it  seems  to  me,  inserted,  but  as 
I  said  as  to  the  appeal  to  quarter  sessions,  that  is  not 
the  question  we  ^ve  to  decermine.  I  give  no  opinion 
upon  it.* 

For  these  reasons  in  my  judgment  the  case  must  go 
back  to  the  magistrates  and  th«ir  decision  qnash«d  on 
the  ground  thac  they  had  no  power  to  dedde  as  to 
the  suitableness  or  sufficiency  of  the  accommodation. 

Bbtjob,  J. — I  am  of  op'nion  tbat  the  judgment  of 
the  court  diould  be  for  the  appellant. 

I  think  that  the  jcstices  had  no  jurisdiction  to 
hear  evidence  upon  or  to  dedde  tbe  qnestion  of  the 
suit«bility  or  suffidency  of  the  accommodation 
existing  in  the  factory. 

Toe  o£EeDce  charged  is  an  offence  against  the  pro- 
visions of  fhe  Publio  HealtQ  Acts  Ameadment  Act, 
1890  (53  &  54  Vict.  c.  59),  s.  22. 

Ooe  difficulty  in  the  case  arises  from  the  droum- 
stuice  that  the  alleged  i  ffence  is  an  offence  against 
the  provisions  contained  in  one  of  the  Public  Health 
Acts,  while  in  order  to  aaoertain  the  method  of  pro- 
cedure to  be  adopted  reference  must  be  made  to  the 
provisions  of  the  Factory  Acts. 

It  is  a  little  difficult  to  fit  together  the  two  series 
of  enactments.  But  the  best  way  of  arriving  at  a 
right  conclusion  is  to  consider  t^e  various  provisions 
one  by  one. 

The  section  I  have  already  mentioned — seotioii  22 
of  the  Public  Health  Aote  Amendment  Act,  1890— is 
the  first  to  be  considered,  and  I  think  that  the  ulti- 
luato  dedsion  in  tbe  cas  <  must  depend  to  a  large  extent 
upon  the  construction  of  that  seotian*    Thi  section 
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requires  by  iU  first  ■ub-seotion  that  every  building 
used  at  a  workshop  shall  be  provided  with  sufficient 
accommodation  in  vie  way  of  sanitaa^  conveniences. 
The  second  sub-section  enacts  that  where  it  appears 
to  an  urban  authority  on  the  report  of  their  surveyor 
that  the  provisions  of  the  section  are  not  comphed 
with  in  the  case  of  any  building,  the  urban  authority 
may,  if  they  think  fit,  by  written  notice  require  the 
owner  or  occupier  of  any  such  building  to  make  such 
alterations  and  additionf  therein  as  may  be  required 
to  give  such  suitable  accommodation  as  aforesaid. 

The  third  sub-section  enacts  that  any  person  who 
neglects  or  refuses  to  comply  with  any  such  notice 
shall  be  liable  for  eadi  default  to  a  penalty  not 
exceeding  £20  and  to  a  daily  penalty  not  exceeding 
40s. 

This  section  is  similar  in  terms  to  section  38  of  the 
Public  Health  Act,  1875,  and  aocordinglyit  is  enacted 
by  the  fourth  sub-section  of  the  section  we  have  been 
considering  that  where  that  section  is  in  force— aid  it 
is  in  force  in  the  urban  district  in  which  the  factory 
in  question  is  lituated— section  38  of  the  Public  Health 
Act,  1875,  diall  be  repealed. 

The  construction  of  section  22  demands  considera- 
tion. I  think  that  the  written  notice  mentioned  in 
the  section  means  a  notice  to  make  such  alterations 
and  additions  as  may  be  required  by  the  notice. 

The  section  does  not,  I  think,  point  to  a  notice  in 
general  terms  stating  that  the  provisions  of  the  section 
are  not  complied  with,  but  it  points  to  a  specific 
notice  stating  the  particular  alterations  and  additions 
which  the  urban  authority  on  the  report  of  their 
surveyor  require. 

If  tiie  notice  were  not  a  specifio  notice  it  would  be 
nnressonable  to  make  a  person  neglecting  to  comply 
with  it  subject  to  a  daily  penalty  because,  if  the  notice 
were  only  a  general  notice,  the  person  to  whom  it  was 
given  might  Dot  Imow  what  were  the  requirements  of 
the  urban  authority. 

I  think  that  this  view  of  section  22  is  supported 
by  the  decision  of  this  court  in  Bogle  v.  Sh^home 
Local  Board.  That  was  a  dedaion  upon  section 
36  of  the  Public  Health  Act,  1875.  The  words 
of  that  section  are  not  the  same  as  the  words  of  the 
section  now  under  consideration,  but  the  general 
scheme  of  the  two  sections  is  the  same.  The  court 
held  that  the  requirements  of  a  written  notice  given 
under  section  36  of  the  Public  Health  Act,  1875,  were 
oondusive  upon  the  justices,  and  could  ouly  be 
inquired  into  on  appeal  to  the  Local  Government 
Board  under  section  268  of  the  Public  Health  Act, 
1875. 

The  remedy  of  a  person  who  is  aggrieved  by  any 
**  requirement "  of  a  local  authorit]^  under  the  Public 
Health  Acts  Amendment  Act,  1890,  is  given  by  section 
7  of  that  Act  by  way  of  appeal  to  a  court  of  quarter 
sessions  in  cases  where  there  is  no  appeal  to  the  Local 
Qovemment  Board  under  section  268  of  the  Public 
Health  Act,  1875. 

As  a  breach  of  a  "requirement "  under  section  22 
of  the  Public  Health  Acts  Amendment  Act,  1890, 
involves  penalties  only,  and  does  not  involve  the 
recovery  of  expenses  incurred  by  the  local  authority, 
such  as  are  mentioned  in  section  268  above  referred 
to,  the  appeal  is,  I  think,  to  quarter  sessions,  and  not 
to  the  LoQsl  Government  Board. 

I  may  observe  that  the  very  circumstance  that  an 
appeal  is  given  to  a  person  aggrieved  by  a  **  require- 
ment *'  of  a  local  authority  seems  to  me  to  imply  that 
such  requirement  is  treated  by  the  Legislature  as  an 
act  in  the  nature  of  a  judgment  order  or  determina- 
tion which  can  only  be  cafled  in  question  before  the 
appellate  tribunaL 

I  have  not  overlooked  the  circumstance  that  the 
22nd  section,  whidi  I  have  been  considering,  contem- 


plates proceedings  instituted  by  the  urban  authority 
on  the  report  of  their  own  surveyor,  and  not  on  the 
report  of  a  factory  inspector ;  and  section  38  of  the 
Public  Health  Act,  1875,  which  was  in  force  prior  to 
its  qualified  repeal  above-mentioned  by  section  22  of 
the  Public  Heidth  Acts  Amendment  Act*  1890,  was  to 
the  same  effect 

In  the  year  1878  the  Legislature,  I  suppose  because 
it  found  uie  surveyors  of  local  authorities  slow  to  act 
under  the  powers  conferred  upon  them  by  section  38 
of  the  Public  Health  Act,  1875,  thought  fit  to  confer 
upon  an  inspector  of  factories  a  power  similar  to  that 
which  had  been  conferred  upon  the  surveyor  of  a 
local  authority ;  and  by  section  4  of  the  Factory  and 
Workshop  Act,  1878  (41  Vict.  c.  16),  it  is  provided 
that  where  it  appears  to  an  inspector  under  that  Act 
that  an^  act,  neglect,  or  default  in  relation  to 
any  dram,  water- doset  •  •  •  nuisance,  or  other 
matter  in  a  factory  is  punishable  or  remediable 
under  the  law  relating  to  public  health,  but  not 
under  that  Act,  the  inspector  shall  give  notice  in 
writing  of  such  act,  n^lect,  or  default  to  the  sanitary 
authority  in  whose  district  the  factory  or  workdiop 
is  situate,  and  it  shall  be  the  dut^  of  the  sanitary 
authority  to  make  such  inquiry  mto  the  subject  of 
the  notice,  and  take  such  action  thereon  as  to  tliat 
authority  may  seem  proper  for  the  purpose  of 
enforcing  the  law. 

Under  this  section  the  sanitary  authority  is 
autiiorized  to  take  prooeedinffs  under  the  Public 
Health  Act  on  the  report  of  a  motory  inspector. 

What  proceedings  are  they  to  takeP  I  think 
section  4  of  the  Act  of  1878  points  to  a  proceeding 
in  the  nature  of  a  written  notice  requiring  the  owner 
to  construct  such  number  of  water-dosets,  earth- 
dosets,  or  privies  for  the  separate  use  of  each  sex  as 
might  be  required  in  the  notice  to  be  given  under 
section  38  of  the  Public  Health  Act,  1875.  That 
section,  as  I  have  already  pointed  out,  is  now  repealed 
by  section  22  of  the  Puohc  Health  Acts  Amendment 
Act,  1890,  and  it  is  only  necessary  to  refer  to  it  in 
order  to  ascertain  the  diaraoter  of  the  proceedings 
contemplated  by  section  4  of  the  Factory  and  Wou- 
shop  Act,  1878. 

I  have  not  critically  examined  section  38,  because 
so  far  as  it  relates  to  the  present  case  it  is  repealed, 
and  is  superseded  by  the  provisions  of  section  22  of 
the  Public  Health  Acts  Amendment  Act,  1890. 

But  I  may  observe  in  passing  that,  so  far  as  the 
construction  of  section  38  of  the  Act  of  1875  is 
concerned,  the  observations  that  I  made  upon  the  con- 
struction of  section  22  of  the  Public  Health  Acts 
Amendment  Act,  1890,  seem  to  me  to  apply,  I  think 
it  is  dear  that  the  requirement  contained  in  the 
written  notice  mentioned  in  section  38  of  the  Public 
Health  Act,  1875,  could  not  be  inquired  into  by  the 
justices  at  petty  sessions.  The  person  upon  whom 
the  requirement  was  made  had,  if  ordered  by  the 
justices  to  pay  a  penalty,  a  right  of  appeal  against 
the  order  of  the  justices  under  section  269  of  the 
PnbUc  Health  Act,  1875.  But  whether  on  such 
appeal  the  reasonableness  of  the  requirement  would 
be  inquired  into  is,  I  think,  exceedingly  doubtful. 
Probably  it  could  not;  but  it  is  not  necessary  to 
determine  this  question,  because  it  is  quite  clear  that 
the  7th  section  of  the  Public  Health  Acts  Amendment 
Act,  1890,  gives  a  direct  appeal  from  the  requirement 
of  a  local  authority. 

So  far  as  I  have  proceeded  in  examining  the  Acts 
of  the  Legislature  they  amount  to  this:  By  the 
Public  Health  Act,  1875,  s.  38,  a  local  authority, 
induding  an  urban  authority,  was  enabled,  upon 
the  report  of  their  surveyor,  by  written  notice  to 
require  a  s^edfied  number  of  water-dosets  to  be 
^constructed  in  a  factory  within  their  jurisdiction; 
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that  requirement,  if  made,  was  ooadnsiTe  upon  the 
jnstioes  at  petty  lessioas,  who,  in  the  case  of  a  breaoh 
of  the  requirement,  had  juritdiotion  only  to  adjudi- 
cate upon  the  penalties  to  be  imposed. 

Bj  the  Factory  and  Workshop  Act,  1878,  s.  4,  the 
local  authority  might  be  set  in  motion  by  a  factory 
inspector,  in  which  case  they  were  empowered  to  take 
the  same  proceedings  as  if  they  had  been  set  in 
motion  by  their  own  surveyor.  And  by  the  Public 
Health  Acts  Amendment  Act,  1890,  the  provisions  of 
section  38  of  the  Public  Health  Act,  1875,  are  re- 
pealed in  districts  in  which  the  Public  Health  Ac^s 
Amendment  Act  is  in  force,  and  its  proviaiond  are 
re-enaoted  in  tlu^htly  different  words. 

Haying  regard  to  the  difficulty  that  might  arise  as 
to  whether  an  appeal  would  lie  from  the  order  of  the 
justices  enforcing  a  penalty  for  breach  of  a  require- 
ment made  by  the  urban  authority  to  quarter  sessions 
under  section  269  of  the  Public  Health  Act,  1875,  an 
express  provision  was  inserted  in  section  7  of  the 
Public  Health  Acts  Amendment  Act,  1890,  that  an 
appeal  should  lie  direct  from  a  requirement  of  a  local 
authority  to  a  court  of  quarter  sessions. 

But  it  is  to  be  observed  that  in  all  these  cases  the 
local  authority  or  urban  authority  had  a  discretion  as 
to  whether  tbey  would  take  prooeedinffs  or  not. 

They  were  bound  to  make  inquiry,  but  they  might 
if  they  pleased  have  refused  to  act  upon  the  reporc  of 
tiieir  own  surveyor  or  upon  the  report  of  tiie  ractory 


Apparently  in  the  opinion  of  the  Legislature  the 
local  authorities  had  been  reluctant  to  act  upon  the 
report  of  fttctory  inspectors  in  cases  where  pro- 
oeedings  ought  to  have  been  taken  for  punishing  or 
remedying  acts,  neglects,  or  defaults  under  the 
Public  Health  Acts.  Accordingly  by  section  2 
of  t^e  Factory  and  Workshop  Act,  1891,  it  is  enacted 
that  where  notice  of  an  act,  neglect,  or  default  is 
given  by  an  inspector  under  section  4  of  the  Factory 
and  Workshop  Act,  1878,  to  a  sanitary  authority, 
and  proceedings  are  not  taken  within  a  reasonaUe 
time — i\e  ,  within  one  month  (Factory  and  Workshop 
Act,  1895,  s.  3),  for  puoishing  or  remedying  the  act, 
neglect,  or  default,  the  iospeotor  may  take  tiie  like 
proceedings  for  punishing  or  remedying  the  same  as 
the  sanitary  authority  might  have  taken. 

What  steps  could  the  sanitary  authority  have  taken 
for  punish^^  or  remedying  the  act,  neglect^  or 
default  mentioned  in  the  notice  given  by  tiie  in- 
spector P  They  could  have  proceeded  only  under 
si'Otion  22  of  Public  Health  Acts  Amendment  Act, 
1890,  by  serving  a  written  r«)quirement  upon  the 
owner  or  occupier,  and  in  the  event  of  the  require- 
ment not  being  complied  with  proceeding  before  the 
justices  to  enforce  penalties. 

If  I  am  right  in  the  condnsion  which  I  have  ex- 
pressed, that  the  written  requirement  of  the  urban 
authority  was,  subject  to  an  appeal  to  quarter  sessions, 
conclusive  as  to  the  requirements  oont»ined  in  it,  it 
seems  to  me  to  follow  tiiat  when  the  Legislature  con- 
ferred upon  the  inspector  power  to  take  like  proceed- 
ings for  punishing  or  remedying  the  act,  neglect,  or 
default  that  the  written  requirement  of  the  inspector 
was  intended  to  have,  and  has,  the  same  force  or  effect 
as  if  the  written  requirement  had  been  made  by  the 
urban  authority. 

I  can  give  no  other  meaning  to  the  words  **  like 
proceedings.''  If  the  urban  auttiority  do  not  act 
within  one  mouth  after  notice  of  an  act,  neglect,  or 
default  is  given  by  the  iospector,  then  the  inspector 
shall  be  armed  with  their  powers;  he  is  put  into 
their  place  and  may  take  proceedings  for  punithing 
and  remedying  the  act,  n^lect,  or  de&ult  the  same 
in  character  as  the  sanititfy  authority  might  have 
taken. 


Of  course  the  act,  neglect,  or  defaiilt  must  be  a  real 
act,  neelect,  or  default,  but  the  question  is,  who  is  to 
determine  whether  an  act,  neglect,  or  default  exists,  and 
if  it  exists,  how  is  it  to  be  remedied?  I  think  this  power 
is  conferred  upon  the  factory  inspector,  subject  to  the 
right  of  appeal  to  quarter  sessions  against  his  require- 
ment. 

I  think  the  appesl  must  exist  from  the  requirement 
of  the  inspector,  just  as  an  appeal  might  be  brought 
from  the  requirement  of  the  urban  authority  if  they 
had  by  written  notice  made  a  requirement. 

When  section  2  of  the  Factory  and  Workshop  Aot» 
1891,  enables  the  inspector  to  take  the  like  proceedings 
as  the  sanitary  authority  mi^ht  have  taken,  I  think 
that  means  proceedings  subject  to  the  same  con- 
ditions and  the  same  right  of  appeal  as  proceedings 
taken  by  the  sanitary  authority. 

To  hold  otherwise  would  be  to  make  the  prooeedinga 
taken  by  the  inspector  diffisrent  in  character  from 
proceedings  taken  by  the  urbui  authority  and  to 
confer  upon  the  inspector  more  absolute  powers  than 
those  cooferred  up  >n  the  urban  authority. 

The  decision  of  the  Court  of  Appeal  in  the  case  of 
The  Ganges,  5  P.  D.  247,  28  W.  B.  Dig.  67,  is  in  point* 
By  tiie  Ooonty  Courts  Admiralty  Jurisdiction  Act, 
1868,  0.  25,  it  was  enacted  that  the  Court  of  Passage 
of  Liverpool  ihould,  upon  an  Order  in  Council  being 
made,  have  in  admiralty  matter*  the  like  jurisdiction, 
poweis,  and  authoritieB  as  were  conferred  upon  the 
county  court. 

No  express  provision  was  made  for  an  appeal  from 
the  Passage  Court.  Yet  it  was  held  that  the  words 
"like  jurisdiction"  gave  the  same  right  of  appeal 
from  the  Passage  Court  as  existed  from  a  county  court 
in  an  admiralty  matter — ^that  is,  an  appeal  not  to  the 
Court  of  Queen's  Bench,  but  to  the  Court  of 
Admiralty. 

I  see  nothing  xmreasonable  in  the  construction 
which  I  think  ought  to  be  put  upon  the  statutt-s.  A 
factory  inspector  ought  to  oe  competent  to  determine 
such  a  question  as  the  number  of  water-dosete 
required  for  the  women  employed  in  a  particular 
factory ;  and  having  regard  to  the  fact  that  in  many 
urban  districts  owners  of  factories  are  largely  repre- 
sented on  the  borough  bench,  the  Legislature  may 
have  had  good  reason  for  allowing  the  appeal  to  be 
made  from  the  "  requirement "  of  an  inspector  to  the 
quarter  sessions  ana  not  to  petty  sessions. 

Phillimorb,  J.-T-This  case  has  stood  for  argument 
three  times.  On  the  first  occasion  it  was  heard  by  my 
brothers  Grantham  and  Channell,  and  I  believe 
they  differed  in  opinion.  The  second  hearing  was 
before  the  late  Lord  Chief  Justice  and  my  brothers 
Grantham,  Bruce,  and  Darling,  and  myself.  At  the 
close  of  this  argument  my  opioion  was  in  favour  of 
the  respondents.  As  to  my  colleagues,  I  will  only  say 
this,  that  if  I  had  then  stood  alone  there  would 
have  been  no  necessity  for  a  third  argument. 

Now,  however,  after  the  third  hearing  I  understand 
that  my  lord  and  my  brothers  who  with  me  formed 
the  thini  court  are  in  favour  of  the  appellant ;  and 
it  is  only  necessary  to  state  as  briefly  as  I  can  why  I 
sti'l  remain  of  opinion  in  favour  of  the  respondents. 
I  agree  with  some  of  the  contentions  put  forward  on 
behttlf  of  the  appellant.  I  think  that  an  urban 
sanitary  authority  can,  "  when  it  appears '*  to  such 
aathority  on  the  report  of  its  surveyor  that  the 
sanitary  accommodation  is  insufficient,  make  a 
requirement  which  is  in  substance  a  judgment,  and 
wMch  subject  to  appeal  to  quarter  sessions  is 
conclusive,  compelling  the  factory  owner  to  provide 
further  specified  acconmiodation  under  penalties ;  and, 
which  is  the  same  thin^,  that  upon  a  summons  for 
disobedience  to  a  requuement  the  justioes  have  no 
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power  to  inqmn  into  the  reasonableneas  of  the 
requiremeiit,  out  only  whether  it  was  in  fact  made 
and  whetiier  it  has  or  hat  not  heen  complied  with  (53 
&  54  Yiot.  c  59,  8.  22). 

I  think,  fmrtber,  that  a  factory  inspector,  **  when  it 
appears  "  to  him  or  her — ^the  stme  phrase,  '*  when  it 
appears,'*  being  again  used — may  give  a  notice  to  the 
urban  sanitarr  authority  complaming  of  "  any  act, 
neglect,  or  default  in  relation  to  any  .  .  .  water- 
closet"  (41  Vict  c  16,  s.  4),  and  that  a  de- 
ficiency of  water-dosets  is  "  a  neglect  or  default  in 
relation  t6  a  water-closet,"  thougn  the  respondents 
contended  otherwise,  and  that  if  the  urban  sanitary 
authority  does  not  take,  within  a  month,  proceedings 
"  for  punishing  or  remedying  the  neglect  or  default," 
if  neglect  or  d^ault  in  fact  there  be,  the  factory 
inspector  has  power  to  make  that  formal  requirement 
under  a  penalty  which  the  urban  sanitary  authority 
ought  to  have  made,  and  in  due  time  to  issue^  a 
snmmoDS  to  enforce  it.  In  conceding  this  last  point 
to  the  argument  of  the  appellant  I  bcSieve  I  am  gpiug 
further  than  a  weighty  authority  *  would  go.  But  I 
think  upon  the  whole  it  is  right. 

There,  however,  I  stop.  Primarily  it  is  the  function 
of  the  judicial  tribunal  upon  a  summons  for  an  offence 
to  determine  upon  all  the  elements  which  go  to  make 
up  the  alleged  offonce.  Express  words  are  needed  to 
withdraw  any  part  of  the  alleged  oiSenoe  from  the 
determination  of  the  tribunal. 

In  oases  under  the  sanitary  Acts  it  is  often  the  fact 
that  some  part  of  the  case  is  withdrawn  from  the 
justices  and  given  to  be  decided  by  the  sanitary 
authority.  The  Legislature  has  so  provided,  and  has 
used  apt  words  for  the  porpose,  saving  not  *<  where 
so-and-so  is  the  case,"  which  would  leave  the  point  to 
the  tribunal,  but  "  where  it  appears  to  the  authority 
that  80-and-A>  is  the  case,"  which  leaves  the  point  to 
the  authori^. 

There  is,  however,  no  rule  of  law  that  in  all  sauitary 
Acts  the  sanitary  requirement  must  be  left  to  the 
sanitary  authority  to  determine  upon.  If  the  Legis- 
lature oeaies  to  use  apt  words  for  the  purpoie  the 
f  anitary  authority  does  not  get  the  power. 

In  this  very  matter  it  is  conceded  that  a  rural 
sanitary  authority  would  have  no  such  power  (58  & 
59  Yiot.  c.  37,  s.  35). 

Now,  "where  it  appears"  to  the  urban  sanitary 
authoritv  it  majr  make  a  requirement,  "where  it 
appears  "  to  the  uispector  he  may  give  a  notice ;  but 
when  he  desires  to  issue  a  requirement,  the  condition 
precedent  is  that  he  shall  have  given  notice,  not  of 
what  appeared  to  him  to  be  an  act,  n^lect,  or 
default,  but  of  what  really  was  an  act,  neglect,  or 
default  (54  &  55  Vict  c  75,  s.  2).  Agam,  what 
passes  to  him  P  the  power  of  punishing  or  remedying — 
what  ?  an  imaginary  or  constructive  act,  neglect,  or 
default  ?  No ;  a  real  act,  neglect,  or  default.  If 
there  is  no  such  real  act,  neglect,  or  default,  there  is 
nothing  to  punish  or  remedy. 

There  is  no  trace  of  any  provision  anywhere  making 
the  opinion  of  the  inspector  conclusive;  and  direct 
legislation  is  required  to  make  it  so.  In  other  words, 
the  factory  inspector  can  in  certain  drcumttances 
make  a  requirement  which  the  factory  owner  will 
neglect  at  his  peril ;  but  just  as  the  iniroeotor  canoot 
require  tiU  he  has  given  notice  to  the  urban  sanitary 
authority  and  waited  a  month,  so  he  cannot  require 
unless  in  fact  there  is  a  real  act,  neglect,  or  default ; 
and  just  as  he  must  prove  his  notice  and  his  month 
before  the  justices,  so  he  must  prove  the  act,  neglect, 
or  default.  If  he  does  the  factory  owner  will  he  in 
peril,  for  the  penalty  will  begin  from  the  date  fixed  in 

*  The  learned  judge  was  understood  to  refer  to 
Lord  BusseU  of  Killowen,  L.C.J. 


the  requirement,  and  not  from  the  date  of  the  con- 
viction by  the  justices. 

This  is  my  view  upon  consideration  of  the  language 
of  the  several  Acts.  I  may  add  that  I  venture  to 
think  this  conclusion  gives  considerable  power  to 
the  inspector,  and  if  open  to  some  practical  objections 
is  not  BO  objectionable  as  the  other.  In  the  first 
place,  it  would  be  monstrous  to  let  a  single  factory 
inspector  determine  such  a  point  without  appeal,  more 
especially  as  he  is  not  apparently  bound  to  hear  the 
factory  owner  before  malang  the  requirement.  I  under- 
stand that  the  majority  of  my  colleagues  agree  that  that 
would  be  monstrous,  but  think  that  by  imiSUcation  there 
must  be  an  appeal  from  the  inspector  to  quarter 
sessions.  I  am  glad  that  they  think  so,  and  I  do  not 
dissent.  But,  secondly,  what  is  the  use  of  bringinp^  in 
the  urban  sanitary  authority  if  it  is  merely  to  be  given 
a  chance  to  omply  with  the  inspector's  mandate, 
with  the  knowledge  that  if  it  does  not  it  will  be 
overruled  and  brought  into  contempt?  And  why 
interpose  a  month's  delay— for  pure  form's  sake— in 
what  may  be  an  urgent  m-itter  r  If  the  inspector  is 
really  to  determine  let  him  do  so'  at  once.  Thirdly, 
I  can  understand  that  if  the  urban  sanitary  authority 
should  be  supine  it  may  be  desirable  to  allow  some 
other  authority  to  do  that  which  a  member  of  the 
public  could  do — namely,  prosecute,  and  thus  submit 
the  matter  to  the  decision  of  a  third  body,  the 
justices.  But  why  let  the  single  inspector  overrule 
the  whole  sanitary  committee  and  its  surveyor? 
Again,  there  may  be  reasons  for  giving  less  power  to 
a  rural  sanitary  authority  than  to  an  urban  sanitary 
authority ;  but  the  inipeotor  is  the  same  inspector  in 
rural  as  in  urban  dis&icts.  In  a  rural  district  he, 
even  if  he  acts  with  the  rural  sanitary  authority,  can- 
not decide;  he  can  odIv  prosecute.  In  urban 
sanitary  districts  he  is  to  be  allowed  to  decide,  and 
to  do  tniii  by  overruling  the  apparently  more  important 
body.  Upon  the  whole  I  should  conclude  in  favour 
of  the  respondents,  and  say  that  the  justices  were 
right  in  admitting  evidence  to  show  that  there  was 
in  fact  no  neglect  or  default  on  the  part  of  the 
factory  owners. 

Com  remitted  to  justices  with  direction  to  ccnvict. 
Solicitor  for  appellant.  The  Treasury  Solicitor. 
Solicitor  for  respondents,  Percy  QoUb,  for  G,  C, 
Banio/tt  Ipswich. 


Ctourt  of  SlppeaL 


App^Bankrugtey.  \ 


Feb.  22. 


(Bigby,  Yau^han  Williams, 
and  Stirlmg,  L.JJ.)        ) 

In  re  Laxb. 
Ex  parte  Dyer,  (a.) 

Bankruptcy — Deposit  of  securiiiea  to  make  good  a  breach ' 

of  trust — Fraudulent  j^e/erence  —  BavJeruptcy  Actf 

1883  (46  &  47  Vict.  c.  52),  «.  48. 

A  payment  by  a  bankrupt  trustee  to  his  cestui  que 
trust,  made  with  a  view  to  make  good  his  breach  of  trusty 
is  w  t  a  fraudulent  preference  within  section  48  of  the 
Bankruptty  Act,  1883. 

Decision  of  Wright,  J.  (ante,  jt>.  280),  reversed. 

This  was  an  appeal  from  a  decision  of  Wright,  J. 
(reported  ante,  p.  280). 

(a.)  Beportcd  by  S.  B.  Williams,  Esq.,  Barrister- 
at-Law. 
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The  motion  in  the  court  below  was  made  bv  the 
trosteea  of  the  marriage  settlement  of  Colonel  and 
Mrs*  Dyer  for  a  deoltfation  that  four  mortgage 
debentares  of  the  Didcot,  Newbury,  and  Southampton 
Bfldlway  Go.  were  handed  over  by  the  bannupt 
Benjamin  Qreene  Lake,  while  one  of  the  trustees  of 
the  said  settlement,  to  his  co-trustees,  to  make  good 
a  breach  of  trust,  and  that  such  deliyery  or  transfer 
did  not  oonstitute  a  fraudulent  preference. 

The  marriage  settlement  in  question  was  executed 
in  1869.  Lake  was  appointed  one  of  the  trustees  in 
1898.  He  opened  an  account  for  the  trust  at  Ghild's 
BaiJc  and  obtained  an  authority  from  his  co-trustees 
enablinf^  him  to  draw  on  it  in  his  own  name  alone. 
He  realised  the  trust  estate  and  invested  the  proceeds 
in  other  than  trust  securities. 

By  the  beginning  of  the  year  1900  the  books  of  the 
bankrupt  showed  that  he  was  indebted  to  the  trust 
estate  to  the  extent  of  £1,200. 

Upon  the  7th  of  May,  1900,  he  deposited  in  the  box 
containing  the  deeds  and  securities  belonging  to  the 
trust  estate  four  debentures  of  the  Didoot,  Newbury, 
and  Southampton  Bailway  Go.,  which  were  his  own 
property,  and  were  standing  in  his  own  name. 

The  deposit  was  accompanied  by  a  memorandum 
which  was  signed  by  tne  bankrupt  and  ran  as 
follows :  "  I  have  just  learnt  that  there  is  something 
]Ske  £1,000  of  Dver's  Trust  capital  in  the  hands  of 
the  late  Ann.  Had  I  known  this  I  could  not  have 
permitted  mv  daughter  to  have  accepted  their  most 
generous  help  witiiout  which  our  Streatham  home 
could  not  have  been  secured.  As  I  am  a  trustee  the 
debt  is  a  personal  one,  and  one  which  I  can  properly 
make  good  out  of  my  own  assets.  I  therefore  dnKMit 
£2,000  Didcot,  Newbury,  and  Southampton  Bailway 
.  four  per  cent,  debenture  stock  as  security  for  what- 
ever may  be  found  due.  Its  intrinsic  value  now  is 
from  sixty  to  seventy  per  cent.,  and  I  have  quite 
recently  been  offered  and  nave  refused  forty." 

A  jnogment  had  been  signed  against  the  debtor  on 
the  Ist  of  May,  and  a  bankruptcy  notice  founded  on 
that  judsment  was  served  upon  him  on  the  9th  of 
May.  &  committed  an  act  of  bankruptcy  hj  failure 
to  comply  with  such  notice,  and  a  petition  was 
presented  against  him  on  the  2nd  of  June  upon  which 
he  was  ultimately  adjudicated  bankrupt. 

After  his  bankruptcy  the  other  trustees  of  the 
Dyer  settlement  requested  the  Didcot,  Newbury,  and 
Southampton  Bailway  Go.  to  register  the  debenture 
stock  in  their  names.  The  company  refused  to 
register  them  without  the  consent  of  the  truitee  in 
buikruptcy.  The  trustee  in  banlouptcy  refused  his 
oonsent,  whereupon  these  proceedings  were  com- 
menced. 

It  was  admitted  for  the  purposes  of  the  motion 
that  there  had  been  a  number  of  breaches  of  trust 
committed  by  the  bankrupt  in  respect  of  other  estates, 
and  that  in  some  cases  he  made  restitution,  but  that 
in  the  majority  of  oases  he  had  not  done. 

Wriffht,  J.,  refused  the  application,  holding  that 
the  relation  of  debtor  and  creditor  existed  between 
.  trustee  and  cestui  que  tntst  and  that  on  the  facts  the 
debtor's  view  haa  been  to  prefer  a  particular  trust 
estate  from  motives  of  gratitude  and  not  to  make  stood 
a  breach  of  trust  either  from  a  sense  of  duty  or  from 
a  fear  of  criminal  proceedings. 

The  settlement  trustees  now  appealed. 

Vernon  Smith,  K.G,,  and  Everard  Oolt,  for  the 
appellants,  contended  that  the  relation  of  debtor  and 
GTMitor  did  not  exist  between  trustee  and  cestui  que 
trtui,  and  that  even  if  it  did  a  trustee  owed  a  higher 
duty  to  his  ceshU  que  trust. 

They  referred  to  Ex  parte  StuhUm,  29  W.  B.  663, 
17  Gh.  D.  68;   Ex  jjarte  Taylor,  35  W.  B.  148,  18 


Q.  B.  D.  295 ;  8?iarpY.  Jackeon,  [1899]  A,  G.  419  ;  In 
re  Bladepool  Motor  Car  Co.,  ante,  p.  124,  [1901]  1 
Gh.  77. 

Bawlineon,  K,C.,  and  Northcate,  for  the  trostee  in 
bankruptcy. 

BiOBY,  L.J.,  said  that  it  was  necessary  that  the 
trustee  in  bankruptcy  should  make  out  that  the 
dominant  motive  of  the  bankrupt  was  the  desire  to 
prefer  the  favoured  creditor  over  less  favoured  ones. 
In  his  opinion  the  memorandum  which  had  been 
referred  to  as  proving  that  fact  was  not  sufficient 
proof.  It  was  admitted  that  the  debtor  must  have 
been  moved  by  mixed  motives.  His  lordship  did  not 
doubt  that  he  had  a  desire  to  make  good  his  breach  of 
duty  as  trustee,  and  that  he  had  also  a  desire  to  stand 
on  a  better  footing  with  the  cestui  que  trust  who  had 
treated  him  with  great  kindness  and  whom  he  had  so 
heartlessly  defrauded.  The  appeal  must  therefore  be 
allowed. 

YATjaHAN  Williams,  L.J.,  took  the  same  view. 
If  on  the  eve  of  bankruptcy  a  debtor  makes  a  voluntary 
payment,  a  presumption  arises  that  it  is  made  with  a 
dominant  view  of  preference.  No  express  intention  is 
necessary.  But  if  tiiere  is  proof  that  the  payment  is 
made  in  order  to  make  good  a  breach  of  trust  the  pre- 
sumption is  negativ^  and  the  prtm^/ac^e  inf  erenoe  of  a 
view  to  prefer  is  dislodffed.  The  inference  is  not  con- 
clusive, but  you  must  look  at  all  the  drcumstanoeB. 
Looking  at  the  circumstances  of  this  case  to  see  if 
there  is  anything  to  get  rid  of  the  primd  facie 
inference  that  the  deposit  was  made  with  a  view  to 
make  good  the  breach  of  trust,  there  was  nothing  in 
the  memorandum  to  negative  that  inference.  On  the 
contrary  the  very  fact  of  kindness  might  quicken  a 
sense  of  duty  to  free  himself  from  tbe  shame  of  a 
breach  of  trust.  His  lordship,  therefore,  came  to  the 
conclusion  that  the  deposit  was  made  under  a  sense  of 
obligation  to  nuke  good  the  breach  of  trust. 

STmLma,  L.J.,  agreed,  and  said  that  one  of  the 
elements  to  be  taken  into  consideration  was  the  state 
of  mind  of  the  debtor.  As  Lord  Esher  said  in  Ex  parte 
Taylw,  18  Q.  B.  D.,  p.  299,  he  "may  have  been  doing 
that  which,  if  he  had  a  scrap  of  conscience  left,  he 
ought  to  have  done  ^repair  his  former  evil  deed.  If 
you  come  to  the  conclusion  that  that  was  the 
dominant  motive  in  his  mind,  jou  must  hold  that  he 
made  the  payment,  not  with  a  view  of  preferring  the 
person  to  whom  he  made  it,  but  in  order  to  satisfy  his 
own  conscience."  In  his  lordship's  opinion,  the 
memorandum  showed  the  dominant  motive.  The 
debtor  had  received  benefits  from  the  persons 
defrauded,  and  anyone  with  any  conscience  would 
feel  the  strongest  shame  and  wish  to  repair  the  evil. 

Ajgfpeal  alloujtd, 

SoUdtors,  Peacock  &  Ooddard  ;  Lee  &  Pemherton* 


From  Q.  B.  Div.        \ 
(A.  L.  Smith,  M:.B.,  and   |  Jan.  14,  29. 

GoUins  and  Bomer,  L.JJ.) ) 

YSTRADYFODWG  AND  PONTYPBIDD  MaIN  SeWS&AOE 

BoASD  V,  AssBSSMEirr  Gomkittbe  of  Nbwpokt 
Union,  (o.) 
Poor  law — Bating — Exemption  of  underground  sewers 
— Extent  of  exemption. 

Where  eocemption  from  ratedbility  is  claimed  for  an 
underground  sewer  vested  in  a  public  body,  it  must  be 

(a.)  Beported  by  F.  G.  B^okbb,  Esq.,  Barrister- 
at-Law. 
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shown,  first,  thai  the  sewer  is  quite  underground,  so  that 
the  surface  under  which  it  runs  is  not  occupied  or  in  any 
way  affected  by  it;  and,  secondly,  tJiat  no  payment  is 
made  to  the  oumers  of  the  sewer  for  the  use  of  it  by  others. 
Decision  of  the  Queen's  Bcoioh  DiyiBion  (48  TT.  E, 
382,  [1900]  1  Q.  B.  365)  affirmed. 

Appeal  from  the  judgment  of  a  Divisional  Oourt 
(Cbannell  and  BuckiiiU,  JJ.),  on  the  hearing  of  a 
special  oaie  stated  by  the  quarter  sessions  for  the 
county  of  Monmouth  on  the  hearing  of  a  rating 
appeal :  48  W.  B.  382,  [1900]  1  a  B.  365. 

The  Ystradyfodwg  and  Pontypridd  Main  Sewerage 
Board  were  the  govemin^  body  of  a  united  drainage 
district,  constituted  by  yirtue  of  a  provisional  order 
of  the  Local  Government  Board. 

Pursuant  to  the  powers  vested  in  them  by  the  said 
order  they  designed  and  constructed,  and  had  since 
always  maintained,  a  certain  sewage  carrier  for  the 
use  of  their  district,  and  had  erected,  maintained,  and 
worked  such  works,  machinery,  and  plant  as  w^e 
required  for  conveying  the  sewage  of  the  district  to 
the  Bea. 

The  total  length  of  the  sewage  carrier  was  about 
17^  miles,  whereof  nearly  2^  passed  through  or 
over  land  situate  in  the  pariidi  of  Bumney,  which 
laiid  (excepting  suchpart  as  forms  part  of  tiie  fore- 
shore of  the  Bristol  Channel)  had  been  previously  to 
the  construction  of  the  sewi^e  carrier,  and  still  was, 
rated  and  assessed  for  the  relief  of  the  poor.  The 
construction  of  the  sewage  carrier  withm  the  said 
parish  was  as  foUows :  One  hundred  and  eighty-two 
yards  of  iron  pipes  carried  on  concrete  arches  above 
the  surface  of  the  ground,  1,021  yards  of  pipes 
laid  below  the  surface  and  ordinary  level  of  the 
ground,  1,890  yards  carried  below  the  surface  of  the 
ground,  but  covered  by  an  artificial  embankment  of 
varying  height  which  rose  above  the  level  of  the 
adjacent  land,  and  1,246  yards  of  pipes  fcalled  in  the 
special  case  the  outfall)  paisine  paruy  over  and 
partly  beneath  the  surface  of  the  foreuiore  of  the 
Bristol  Channel.  In  connection  with  the  outfall 
certain  works  had  been  erected  by  the  board. 

For  the  purpose  of  obtaining  money  for  making 
and  maintaming  the  sewage  carrier  and  the  necessary 
works  appurtenant  thereto,  the  board,  in  accordsnte 
with  the  provisions  of  the  Public  Health  Act,  1875, 
borrowed  the  sum  of  £156,000  from  the  Public  Works 
Loan  Commit sioners,  to  be  repaid  with  interest  at 
the  rate  of  3^  per  cent,  per  annum  by  equal  annual 
payments  extending  over  thirty  years.  The  pro- 
portion of  the  annual  repayment  payable  in  resi>ect 
of  the  portion  of  the  sewase  carrier  situate  in  the 
parish  of  Bunmey  amounted  to  the  sum  of  £1,210. 
This  sum  was  raised  \xj  means  of  rates. 

Under  the  Local  Grovemment  Board's  Provisional 
Orders  Confirmation  (No.  8)  Act,  1896,  tiie  sewerage 
board  obtained  powers  enabling  them  with  the  con- 
stnt  of  the  Local  Government  Board  to  allow  the 
sewers  of  the  council  of  any  county,  borough,  or  dis- 
trict to  conmiunicate  with  the  sewage  carrier  vested 
in  them.  In  pursuance  of  these  powers,  and  with  the 
consent  of  tbe  Lociil  Govenmient  Board,  agree- 
ments had  previously  to  the  date  of  the  making  of 
the  assessment  now  a^ealed  against  been  made 
with  the  Dinas  Powis  Urban  District  Council,  the 
Oaerphillj  Urban  District  Council,  snd  the  Cardiff 
Corporation,  whereby  the  sewage  of  the  districts 
under  the  control  of  the  said  local  bodies  was  to  be 
received  and  carried  away  by  the  sewage  carrier  of 
the  board  upon  payment  to  the  board  by  the  said 
local  bodies  of  sums  levied  upon  the  respective  rate- 
able values  of  the  said  districts  at  the  rate  of  3jd., 
4d.,  and  3^.  in  the  pound  per  annum  respectively. 
In  consequence  of  receiving  these  sums  from  the  three 


said  local  bodies  the  board  were  enabled  to  raise 
sufficient  money  for  the  purpose  of  repaying  the 
annual  instalments  of  the  mOney  borrowed  as  afore- 
said to  maJce  and  |inft.iTifai.iTi  the  sewage  carrier  and  the 
worlu,  machinery,  and  plant  connected  therewith  in 
the  parish  of  Bumney  by  two  precepts  at  the  rate  of 
2^.  in  the  pound  in  each  year  upon  tne  Ystradyfodwg 
and  Pontypridd  area.  The  rate  in  the  pound  in  the 
last-mentioned  area  would  have  had  to  be  much 
increased  in  order  to  prevent  the  board  from  incur- 
rmg  loss  owing  to  their  yearly  expenditure  in  connec- 
tion with  the  sewage  carrier  if  the  money  received 
by  the  rates  levied  outside  the  said  area  as  aforesaid, 
being  money  paid  for  the  use  of  the  sewage  carrier, 
had  not  been  available  for  use  by  the  board. 

The  sewerage  board  were  assessed  by  the  assessment 
oonmdttee  for  the  Newport  Union  in  respect  of  that 
portion  of  tiie  sewage  carrier,  with  the  outfall  and 
appurtenances  thereof,  which  was  situate  in  the 
pariah  of  Bumney,  in  the  sum  of  £800  gross  estimated 
rental  and  £700  rateable  value. 

The  board  appealed  against  this  assessment  to  the 
quarter  sessions.  It  was  proved  before  the  quarter 
sessions  that,  as  far  as  the  parish  of  Bumney  was  con- 
cerned, the  sewage  carrier  conveyed  tiie  sewage  from 
distant  towns,  places,  or  houses  throujgh  the  parish, 
and  there  was  no  oonnectioB  to  or  with  the  sewage 
carrier  from  any  lands,  houses,  or  buildings  in  the 
parish.  It  was  also  proved  that  the  embankment 
varied  in  height  from  18ui.  to  6ft.  above  the  ground 
through  which  it  passed ;  that  it  was  covered  through- 
out by  a  mound  of  earth  which  was  grazed  over 
except  where  a  footpath  ran  over  the  top  of  the 
mound  and  where  manholes  were  placed ;  tiiiat  it  was 
not  separated  by  any  fence  from  the  adjoining  land, 
and  that  cattie  had  full  access  upon  and  across  it 
throughout  its  entire  length.  It  was  also  proved  that 
the  land  upon  which  the  embankment  lay  was 
previously  to  its  formation  assessed  and  rated  to  the 
relief  of  the  poor,  and  that  the  said  land  remained  so 
rated  and  assessed,  no  change  having  been  noAde  by 
reason  of  the  miJdng  of  the  embankment  in  the 
rating  and  assessment. 

Upon  these  facts  the  quarter  sessions  found  that-the 
portions  of  the  sewage  carrier  which  lay  under  the 
surface  of  the  ground  or  in  the  embankment  were  not 
liable  to  be  rated  at  all,  but  that  the  gross  estimated 
rental  of  the  other  portions  of  the  sewage  carrier  in 
the  palish  of  Bunmey  was  £145  (whereof  £40  was  the 
gross  estimated  rental  of  the  outfall  and  works  in 
connection  therewith),  and  that  the  rateable  value 
thereof  was  £105,  and  they  accordingly  allowed  the 
appeid  to  this  extent,  subject  to  a  case  for  the  opinion 
of  the  Queen's  Bench  Division. 

The  Divisional  Court  were  of  opinion  that  the 
portions  of  the  sewage  carrier  which  lay  under  the 
surface  of  the  ground  and  in  the  embankment  were 
liable  to  be  rated  as  well,  as  the  portion  which  lay 
above  the  surface,  and  they  reversed  the  decision  of 
the  quarter  sessions. 

The  sewerage  board  appealed. 

C.  A.  Cripps,  Q.C.,  Beyle,  Q.C.,  and  Bam,  Q.G.,  for 
the  appellants* 

A.  T.  Lawrence,  Q.C.,  Hugo  Young,  Q.C.,  and 
Morton  Brown,  for  the  respondents. 

The  following  cases  were  cited:  London  County 
Council  Y.  Churchwardens  of  Erith,  BJnd  Churchwardens 
of  West  Ham  ▼.  London  County  Council,  42  W.  B.  330, 
[1893]  A.  0.  562 ;  Beg.  ▼.  Metropolitan  Beard  of  Works, 
17  W.  B.  527,  L.  B.  4  Q.  B.  15 ;  Metropolitan  Board 
of  Works  V.  West  Ham,  19  W.  B.  246,  L.  B.  6  Q.  B. 
193;   Mayor,  &c.,  of  Leicester  v.  Beaumont  Leys,  63 
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CouBT  OF  Appeal. 


In  bb  Tomkins  &  Co. 


CoUBT  OF  APPBAL. 


L.  J.  M.  G.  176 ;  Holy^vell  Union  ▼.  HdUeyn  Drainage 
Co.,  [1895]  A.  C.  117,  43  W.  E.  Dig.  131. 

Cur.  adv.  vuU. 

Jan.  29. — BoMBR.  L.J.,  read  the  jadgcneiit  of  the 
court  as  follows :  Siooe  the  decision  by  the  House  of 
Lords  in  the  Erith  and  West  Ham  cases,  relied  on  by 
the  appellants,  we  think  it  must  be  taken  that  the 
authorities  which  decided  that  certain  underground 
sewers  of  public  bodies  wf  re  not  liable  to  be  rated  are 
not  based  on  sound  principle  and  must  be  regaorded  as 
anomalies  in  rating  law.  These  authorities  will 
certainly  not  be  extended ;  and  to  enable  new  sewers, 
which  would  be  primd  fade  rateable  according  to 
ordinary  principles,  to  escape  from  •  liability,  it 
must  be  shown  by  their  owners  that  they  fall 
strictly  within  the  narrow  limits  of  the  authori- 
ties we  are  referring  to.  On  examination  of 
the  case  of  Bieg,  v.  Metropolitan  Board  of  Works, 
which  is  the  leading  one  of  the  authorities  in  question, 
it  will  be  found  that  the  sewers  there  held  not  rat<*- 
able  had  the  following  features :  (1)  They  were  quite 
underground,  so  that  the  surface  under  which  they 
ran  was  not  occupied  or  in  any  way  affected  1^ 
them,  and  (2)  no  payment  was  made  to  the  owners  of 
the  sewers  for  the  use  of  them  by  others.  We  think 
that  all  sewers  which  on  general  principles  are  primd 
facie  rateable,  and  which  are  not  protected  by  prior 
decisions,  should  be  held  rateable,  unless  the  two 
features  above  mentioned  are  found  to  exist  in 
relation  to  them.  With  regard  to  the  first  feature,  it 
is  true  that  in  the  case  of  the  Metropolitan  Board  of 
Works  y.  Wesi  Ham  it  was  ruled  that  for  rating 
purposes  no  distmotion  existed  between  a  sewer 
carried  undersround  and  one  carried  upon  an  embank- 
ment ;  but  after  the  decision  of  the  House  of  Lords 
above  mentioned,  and  the  observations  of  Lord 
HerscheU,  LO.,  at  p.  600  of  the  report  of  that 
decision,  we  thibk  it  can  no  longer  be  considered  that 
that  ruling  is  law.  With  regard  to  the  second  feature, 
it  appears  to  us  from  tbe  judgment  of  the  court  in 
tiie  case  of  Beg,  v.  Metro])olitan  Board  of  Works  tiiat 
that  feature  was  treated  as  of  great  importance.  In 
the  judgment  of  the  court  delivered  by  Lush,  J.,  he 
observes  significantly  that  the  sewers  he  was  dealing 
with  were  *'  not  at  present  the  subject  of  a  beneficial 
occupation,"  and  he  proceeds  to  say  that "  nopayment 
is  made  to  the  board  for  the  use  of  them."  We  gather 
that  if  any  such  payment  had  been  made  the  decision 
would  have  been  the  other  way.  Is  is  true,  judging 
from  more  recent  authorities,  that  the  judgment  ought 
not  to  have  been  based  on  such  a  distinction  as  that 
pointed  out;  but  the  appellants  here  cannot  take 
advantage  of  that  error  on  the  part  of  the  judges 
who  decided  the  caiein  order  to  extend  in  their  favour 
the  ambit  of  an  anomalous  case  based  on  no  sound 
principle.  And  further,  we  cannot  find  in  any 
reported  case  where  sewers  have  been  held  not  rate- 
able that  it  has  been  proved^  that  payments  were  being 
made  for  the  use  of  those  sewers  by  others,  and  that 
this  fact  has  been  called  to  the  attentbn  of  the  court. 
It  was  suggested  by  the  appellants  that  by  the  above- 
mentioned  decision  of  the  House  of  Lords  a  principle 
was  laid  down  that  no  sewers  are  rateable  when  the 
surface  is  rated  both  before  and  after  the  sewers  are 
made,  and  tiie  surface  assessment  remains  unaltered. 
We  cannot  find  that  anv  such  principle  was  there  laid 
down.  Lord  Hersdiell,  L.C.,  whose  reasons  for  the 
judgment  of  the  House  were  concurred  in  by  all  the 
members  present,  stated  at  p.  598  of  the  report  why 
the  older  oases,  which  decided  that  unoerground 
sewers  were  not  rateable,  were  allowed  to  stand. 
He,  in  substance,  pointed  out  that  those  sewers  had 
for  a  long  period  before  the  decisions  in  question 
been  deemed  free  from  rateability,  and  that  it  would 


not  be  just  to  make  them  rateable  after  they  had 
been  for  so  long  a  period  deemed  free  from  rate- 
abiltty.  And  he  further  observed  that  until  the 
sewers  in  question  (which  in  faot  were  wholly  under- 
ground) were  made  no  rateable  subject-matter 
existed  where  the  sewers  were;  so  that  if  the  sewers 
were  abandoned  tbe  rateability  of  the  places  where 
they  existed  would  cease.  And  we  think  it  is 
with  reference  to  these  observations  that  he  says,  on 
p.  600,  that  he  had  already  stated  the  only  ground  on 
which  the  exemption  of  the  sewers  generally  could,  in 
his  judgment,  be  rested.  We  can  find  nothing  in  his 
address  to  justify  the  assertion  that  he  formulated  of 
stated  the  principle  urged  by  the  appellants.  Having 
regard  to  what  we  have  already  said,  it  follows  that 
the  sewage  carrier  in  the  case  now  before  us  ought  to 
be  rated,  and  that  the  appeal  should  bs  dismissed. 
This  carrier  is  new,  and  cannot  claim  an  exemption 
from  rateability  for  a  long  period.  It  is  to  a  great 
extent  above  or  on  the  surface,  and  even  as  to  the 
part  not  immediately  on  the  surface  we  cannot  say 
that  it  is  so  far  below  the  surface  ai  in  no  way  to 
affect  it.  Moreover,  in  this  case  we  think  that  the 
sewage  carrier  in  the  parish  of  Kumney,  being  one 
continuous  oonstraction,  should  be  dealt  with  as  a 
whole,  and  that  it  would  not  be  right,  as  to  the  part 
below  the  surface,  to  dissever  the  sewer,  and  to  say 
as  to  that  part  th»t  it  is  to  be  taken  as  an  independent 
sewer,  and  be  separately  treated  for  the  purpose  of 
rating.  In  respect  of  the  above  matters  this  sewase 
carrier  does  not  fall  within  the  protection  of  the 
anomalous  authorities  we  have  referred  to,  and  on 
principle  it  clearly  ought  to  be  rated.  Moreover,  in 
respect  of  another  matter,  it  is  not  within  the  last- 
mentioned  authorities,  for  it  is  stated  in  the  case  that 
the  owners,  the  appellants,  receive  substantial  yearly 
payments  from  other  bodies— namely,  from  the  Dinas 
Powis  Urban  District  Council,  the  Caerphilly  Urban 
District  Council,  and  the  Cardiff  Corporarion—- for  the 
use  of  the  sewage  carrier  by  those  bodies,  and^  the 
cost  of  constructing  and  maintaining  the  carrier  is  to 
a  large  extent  defrayed  out  of  these  payments. 
The  appeal  must  tiierefore  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  appellants,  Wrentmore  <fe  Son,  for 
Walter  Morgan,  Bruce,  <k  Nicholas^  Pontypridd. 

Solicitors  for  the  respondents,  Warrinmr  &  Co,,  for 
Davis,  Lloydst  dh  Wilson,  Newport,  Mon. 


Jan.  18. 


App.  Bankruptcy.  \ 

(Bigby,  Yau^han  Williams,  > 

and  Stirhng,  L.  JJ.)        ; 

In  re  ToMKiws  &  Co. 
Ex  parte  The  Dkbtok.  (a.) 

Bankruptcy — Petition  by  company — Officer  of  the  com- 
pany— Amendment— Bankruptcy  Act,  1883  (46  &  47 
Vict.  c.  52),  s.  148. 

Any  person  bonfit  fide  chosen  hy  a  company  to  he  their 
agent  for  the  presentation  of  a  bankruptcy  petition  becomes 
an  officer  for  that  purpose. 

Where,  therefore,  the  person  so  nominated  is  only  a 
clerk,  and  not  in  any  ordinary  sense  an  officer  of  the 
company,  he  thereby  becomes  sufficiently  for  the  purposes 
of  section  148  of  the  Bankruptcy  Act,  1883.  on  officer 
of  the  company  to  present  the  petition,  although  his 
appointment  under  the  seal  of  the  company  was  only 
made  subsequently  to  the  presentation  of  the  petition, 

(o.)  Reported  by  S.  E.  Williams,  Bsq.,  Barrister- 
at-Law. 
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This  was  an  appeal  from  an  order  made  by  Mr. 
Begifltrar  Linldater  giTiog  liberty  to  the  petitioning 
oompany  to  amend  their  petition,  and  the  question 
raised  was  whether  a  dierk  was  an  officer  of  the 
oompany  for  the  purpose  of  presenting  a  petition  in 
bankruptcy. 

On  fhe  22nd  of  September,  1900,  Bastwood  &  Go. 
(limited)  presented  a  petition  in  bankruptcy  against 
Tomkins  &  Go.  in  respect  of  a  judgment  debt  for 
JC76. 

The  acts  of  bankruptcy  alleged  in  the  petition  were 
that  executions  had  been  leviM  by  seizure  and  sale  of 
the  ffoods  of  the  debtors  under  two  writs  of  jH.  /a. 
which  goods  were  sold  by  the  sherifiF  on  the  llth  and 
20th  ofjuly,  1900. 

The  petition  was  signed  as  follows :  <*  For  Eastwood 
ft  Go.  (Limited),  Henry  J.  Byrne,  duly  authorized 
under  the  seal  of  the  company." 

It  appeared  that  Byrne  was  a  clerk  in  the  employ 
of  the  company  and  that  he  did  secretarial  work  for 
the  company,  and  by  a  resolution  of  the  directors 
passed  on  the  10th  of  November,  1892,  he  was 
authorized  under  the  seal  of  the  companjr  to  take  all 
necessary  steps  in  bankruptcy  against  debtors  to  the 
company  on  behalf  of  the  company. 

At  the  hearing  of  the  petition  on  the  22nd  of 
November,  1900,  the  objection  was  taken  that  Byrne 
was  not  an  officer  of  the  company  within  section  148 
of  the  Bankruptcy  Act,  1883,  which  provides  that 
for  all  or  any  purposes  of  the  Act  a  corporati< 
act  by  any  of  its  officers  authorized  in  tiiat 
under  the  seal  of  the  corporation. 

The  learned  registrar  foucd  as  a  fact  that  Byrne 
was  not  an  officer  of  the  oompany  within  the  meaning 
of  section  148,  and  ordered  that  the  petitioning 
company  should  be  at  libertgr  to  amend  their  petition 
by  authorizing  an  officer  ox  the  company  under  seal 
to  execute  the  petition  notwithstanding  that  the  acts 
of  bankruptcy  would  not  be  available  for  a  fredi 
petition. 

From  this  order  the  debtors  now  appealed. 

ff,  T.  Kempt  for  the  debtors,  referred  to  Ex  parte 
Culky,  27  W.  E.  78,  9  Gh.  D.  307 ;  -Ea?  parte  Dearie, 
38  W.  B.  440,  14  Q.  B.  D.  184 ;  Ex  parte  DunhilU 
[1894]  2  Q.  B.  234 ;  In  re  Maund,  43  W,  E.  207,  [1895] 
1  a  B.  194. 

P*M,  Franeke  (with  him  A.  H,  CarringUm),  for  the 
petitioning  creditors,  referred  to  In  re  Uollier,  8 
Ifforr.  80 ;  In  re  WhiUey,  8  Morr.  149. 

BiOBY,  L.  J.,  said  that  in  this  case  the  amendment 
to  tbe  petition  made  by  the  registrar  had  been 
objected  to  on  the  ground  that  accordiog  to  the 
true  construction  of  section  148  of  the  Bankruptcy 
Act,  1883,  it  was  necessary  that  any  person 
appointed  to  present  a  petition  in  bankruptcy  on 
behalf  of  the  oompany  should  be  an  officer  of 
the  company,  and  that,  as  Uiere  was  no  officer 
of  the  company  at  the  time  when  the  petition 
was  originaUy  presented|  there  ought  not  now 
to  be  any  substitution  of  an  officer  of  the  com- 
pany. In  the  view  which  he  took  of  this  case  it  was 
not  important  to  so  into  the  question  of  amendment. 
Section  148  mere^  said  that  a  company  may  act  by 
any  of  its  officers,  and  did  not  mean  that  the  person 
appointed  to  act  on  behalf  of  the  company  must  be 
an  officer.  He  did  not  think  that  the  Legislature  by 
section  148  intended  to  impose  upon  a  company  the 
task  of  appointing  a  person  who  within  any  definition 
of  the  term  must  be  an  officer.  No  doubt  when  tiiey 
were  dealing  with  other  enactments,  when  they  were 
dealing  with  a|^lications  to  make  an  officer  of  a 
company  liable,  it  was  necessary  to  determine  what 
was  meant  by  an  officer  and  who  was  an  offioer ;  but 


he  considered  that  any  person  hand  fide  ^borniD.  by  a 
company  to  be  their  agent  for  the  presentation  of  a 
petition  in  bankruptcy  oecame  thereby  an  officer  of 
the  company  for  that  purpose,  and  that  the  person 
who  was  orighially  nominated  by  the  company  in 
this  case,  though  only  a  clerk  of  the  company  and 
not  in  any  ordinary  lense  an  officer  of  the  oompany 
before  he  was  appointed  under  the  seal  of  the  com- 
pany, became  thereby  sufikientiy  for  the  purposes  of 
this  Act  an  officer  of  the  company  to  present  the 
petition.  It  followed  that  the  petition  was  a  good 
petition  from  the  first  and  did  not  require  amend- 
ment, and  that  the  application  to  amend  was  mis- 
conceived and  unnecessary.  It  followed  also  that 
the  registrar  was  mistaken  in  considering  himself 
bound  to  allow  the  amendment,  and  the  amendment 
ought  not  to  have  been  made.  Under  these  circum- 
stances the  debtors  complained  of  the  amendment. 
Suppose  the  amendment  was  wrong,  what  good  did 
they  get  by  that?  Nothiog.  The  petitioners  said 
that  the  amendment  was  i^od.  They  could  get  no 
sood  by  that,  because  the  petition  was  good  before. 
&e  thought  that  the  amendment  was  unneoessary, 
but  with  regard  to  costs  both  parties  were  wronj;  to 
a  certain  extent— the  debtors  m  puttii^  a  strained 
construction  on  the  Act,  and  tbe  petitioning  creditors 
in  insisting  upon  the  amendment.  There  would 
therefore  m  no  costs  of  the  appeal.  The  petition 
being  good  from  the  firsts  it  would  come  before  the 
registrar  in  the  ordinary  course,  and  he  would  have 
to  proceed  upon  it  as  a  good  petition. 

Vaughan  WrLLiAK§  and  SxiBLmG,  L.  JJ.,  agieed. 

Appeal  allowed. 

Solicitors,  Charlee  Bobimmi  d:  Co. ;  H.  P.  Davtee. 


From  Ghan.  Div.         \  *  _,  « ^ 

(Eigby  and  Eomer,  L.JJ.)  \  ''*°'  ^^* 

AsHTON  Yalb  Ibon  Go.  v.  Gobpo&atiok  of 
Bbibtol.  (a.) 

Lands  Clauses  Consolidation  Ad,  1845  (8  cE;  9  Vidt.  c, 
18),  M.  18,  92,  123— Notice  to  treat  ^Withdrawal 
of  notice^Fower  to  give  fresh  notice. 

Where  notice  to  treat  for  the  compulsory  purchase  of 
land  is  given  under  the  Lands  Clauses  Act,  and  such 
notice  is  subsequently  withdrawn,  a  second  notice  to  treat 
may  be  given  in  respect  of  the  same  property,  or  a  pari 
thereof. 

This  was  an  appeal  against  a  decision  of  Byrne,  J., 
on  the  llth  of  August  last,  the  question  being  as  to 
the  validity  of  a  notice  to  treat  for  the  compulsory 
purchase  of  land  belonging  to  tbe  plaintiff  oompany 
given  by  the  defendant  corporation  under  the  powers 
conferred  on  them  by  the  Bristol  Dock  Act,  1897, 
with  which  the  Lands  Glauses  Consolidation  Act, 
1846,  was  incorporated. 

The  question  was  whether  when  a  notice  to 
treat  has  once  been  given  and  withdrawn,  as 
it  may  be  xmder  section  92,  when  the  landowner 
has  given  a  counter-notice  requiring  the  whc^e 
of  his  property  to  be  taken,  the  company  or 
corporation  giving  the  first  notice  has  power  to  give 
a  second  notioe  to  treat  for  the  same  property 
or  a  smaller  part  of  it. 

On  the  2nd  of  Mav,  1899,  the  corporation  gave 
notice  to  the  plaintifn  to  treat  for  a  part  of  uieir 
land. 

On  the  18th  of  May,  1899,  the  plaintiflb  gave  a 

(a.)  Eeported  by  8.  E.  Williamb,  Esq.,  Barrister- 
at-Law. 
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oonnter-notioe  requiring  the  oorporation  to  take  a 
larger  portion  of  &eir  land. 

On  die  Sth  of  December,  1899,  the  plaintiffs  iwued 
a  writ  in  an  action  for  the  determination  of  the 
question  whether  the  defendants  were  entitled  to  take 
a  part  only  of  the  plainti£b'  land. 

On  the  12th  of  December,  1899,  the  corporation 
serred  a  notice  withdrawing  their  origind  notice  to 
treat,  and  on  the  16th  of  December  they  served  on 
the  plaintifib  a  second  notice  to  treat  in  respect  of  the 
same  land. 

On  the  4th  of  January,  1900,  the  plaintiffs  served 
a  second  counter-notice  under  protest. 

On  the  10th  of  February,  1900,  the  defendants 
gave  notice  to  smnmon  a  jury  to  assess  the  compen- 
sation. 

On  the  26th  of  February,  1900,  a  motion  in  the  action 
was  heard  by  Byrne,  J. ;  but  before  he  had  pronounced 
his  judgment  the  corporation  on  the  5th  of  March 
withdrew  their  second  notice  to  treat,  and  on  the 
next  day  they  served  a  third  notice  to  treat  applying 
to  the  same  property  with  some  exceptions. 

On  the  26th  of  March,  1900,  the  pfidntiffiB  served  a 
third  counter-notice  under  protest. 

Byrne,  J.,  held  that  the  oorporation  had  power  to 
withdraw  their  notice  to  treat  and  that  their  third 
notice  to  treat  was  a  valid  notice. 

The  plaintiffi  appealed. 

A.  T,  Lawrenety  Q.O.,  and  Leslie,  for  the  plaintiffs, 
contended  that  after  the  withdrawal  of  the  first 
notice  the  eompulsory  powers  of  the  corporation  were 
at  an  end. 

Orippa,  Q»C,,  Freeman,  Q.C,  Xyt^ton,  Q. (7.,  and 
E»  8.  y*ord,  for  the  corporation,  argued  that  ii  the 
notice  was  not  accepted  by  the  luidownerit  was 
reduced  to  a  nullity,  and  that  the  landowner  was 
sufficiently  protected  by  the  restriction  imposed  by 
the  Act  (section  123)  as  to  the  time  within  which  the 
compulsory  powers  might  be  exercised. 

SiOBY,  LJ.,  said  that  the  first  notice  was  met  by 
a  counter-notice  requiring  the  corporation  to  take 
the  whole  of  the  property  under  section  92  of  the 
Luidi  Clauses  ConsoUdation  Act.  That  entitled  the 
oorporation  to  withdraw  their  notice  to  treat.  It  was 
not  necessary  to  oonrider  what  was  the  exact  meaning 
of  withdrawing  a  notice  in  every  possible  case,  but 
at  any  rate  after  the  oounter-notioe  had  beensei-ved 
the  corporation  were  entitled  to  withdraw  their 
notice,  and  did  so.  The  effect  of  that  was  to  relegate 
the  corporation  to  the  position  they  were  in  before 
the  first  notice  was  given.  They  had  therefore  a 
right  to  serve  tiie  second  notice.  The  second  notice 
was  also  met  with  a  counter-notice,  which  entitled 
the  corporation  to  withdraw.  They  did  withdraw, 
and  the  result  was  the  same  as  in  the  case  of  the  first 
notice.  Tiien  the  third  notice  was  given,  which  was 
now  the  only  notice  in  existence.  The  other  notices 
had  been  swept  away  by  the  act  of  the  persons  who 
withdrew  them.  His  lordship  then  examined  the 
terms  of  the  third  notice,  and  held  that  it  was  valid. 

BOHBR,  L.J.,  said  that  it  was  contended  that  after 
the  oorporation  had  given  their  first  notice,  and  had 
withdrawn  it,  their  powers  were  at  an  end.  It  was 
true  that  if  promoters  gave  notice  to  treat  to  a  land- 
owner in  respect  of  his  land  they  could  not  so  back 
from  that  notice  if  the  landowner  insisted  upon 
holding  tiiem  to  it ;  but  if  the  landowner,  for  any 
good  reason,  permitted  the  promoters  to  withdraw  or 
said  that  the  notice  was  bad  in  any  waj  his  lordship 
•aw  no  reason  why,  if  that  notice  was  withdrawn,  and 
the  time  idlowed  the  promoters  lor  the  exercise  of 
their  compulscuy  powers  was  still  running,  they 
might  not  serve  a  frosh  notice.    It  was  admitted  that 


in  one  case  where  promoters  had  given  a  notice  to 
treat  they  could  withdraw^viz.,  where  the  land- 
owner required  other  lands  to  be  taken  as  being  part 
of  the  lands  which  the  promoters  were  bound  to  take. 
The  corporation,  therefore,  had  power  to  withdraw 
the  esrlier  notices  in  this  case,  and  the  effect  of  that 
wai  to  put  them  in  the  same  position  as  if  no  notice 
had  ever  been  given.  It  could  not  be  said  that  the 
promoters  by  withdrawing  had  elected  never  ac[ain  to 

S've  a  notice  to  treat  in  respect  of  the  same  piece  of 
nd.  At  the  most  it  could  only  be  said  that  the 
promoters  had  not  elected  at  that  time  to  go  on  with 
their  notice  at  the  risk'  of  having  to  take  the  lands 
comprised  in  the  counter-notice.  It  was  conceivable 
that  at  a  later  time  they  might  elect  to  nm  that  risk. 
The  appellants'  contention  must  go  to  this  length, 
that  if  a  notice  to  treat  was  withdrawn  because  it  wae 
said  by  the  Luidowner  to  be  invalid  the  power  of  the 
promoters  to  take  the  land  would  be  absolutely 
gone  even  though  the  original  notice  was  shown  to  be 
valid.  It  was  to  be  borne  in  mind  that  a  notice  to 
treat  was  a  mere  indication  to  the  landowner  that  the 
promoters  desired  to  take  the  land  and  wanted  the 
landowner  to  have  the  money  payable  to  him  duly 
ascertained  so  that  the  purdhaie  might  be  completed« 
The  appeal  would  be  dismissf  d. 

Appeal  dismiesfd. 

Solicitors,  Bobbins,  Billing,  &  Co,,  for  Abbot,  Pope, 
Brown,  &  Abbots  Bristol ;  Bobins,  Hay^  Waters,  A  Uay^ 
for  Daniel  Travers  Burgee,  Bristol. 


Dec  12. 


Ktg^  itCourt  of  9u0ttce. 

Chan.  Div.  ] 
Byrne,  J.   i 

In  re  HaywARD. 
TwBEDiB  V.  Hatward.  (o.) 

Executor  —  Bight  of  retainer  —  Marriage  settlement^ 
Covenant  to  pay  money  after  decease  of  testator-^ 
Insolvent  estate — Bight  of  trttstee  to  sue. 

The  executor  of  an  insolvent  estate,  being  also  tenant 
for  life  of  a  sum  covenanted  to  be  paid  by  the  testator's 
executors  or  administrators  in  his  marriage  settlement, 
cannot  retain  such  sum  put  of  testator's  assets  where  there 
are  trustees  of  the  settlement  who  Jtave  the  legal  right  to 
sue  for  the  said  sum  so  covenanted  to  be  paid. 

In  le  Dunning,  Hathf^rley  v.  Dunning,  33  W.  B* 
760,  54  L.  J.  Ch.  900,  followed. 

Loomes  V  Stotherd,  1  Sim,  cfe  8.  458,  discussed. 

Further  consideration. 

This  was  a  point  touching  the  right  of  retainer  of 
an  adminifttratrix  of  the  will  annexed,  which  had 
been  referred  to  the  judge  by  the  master  on  the 
further  consideration  of  au  administration  action  for 
the  administration  of  the  testator's  estate,  in  which 
Messrs.  Tv^eedie,  suing  on  behalf  of  themselves  and  all 
other  creditors,  were  plaintiffiB,  and  the  widow  of  the 
testator,  who  was  also  his  executrix  and  devisee  of 
h's  real  estate,  was  defendant. 

The  facts  of  the  case  were  as  follow :  By  a  settle- 
ment made  on  the  marriage  of  testator  and  defendant 
the  testator  (Hayward^  covenanted  with  the  trustees 
thereof,  who  were  tne  said  plaintiffs,  that  his 
executors  or  administrators  should  pay  to  them 
the  sum  of  £5,000  with  interest  for  the  same  at  the 
rate  of  £5  per  cent,  per  annum  from  the  day  of  his 

(a.)  Beported  by  J.  Arthur  Prior,  Esq.,  Barrister- 
at-Law.  J 
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deftth,  on  the  traits  therein  mentioned,  under  which 
tnuts  the  defendant  wat,  in  the  eFents  that  had 
happened,  entitled  to  a  life  interest.  And  the  deed 
empowered  the  execators  or  administrators  of 
Hayward  to  pay  the  whole  or  part  of  the  amonnt 
to  the  trustees  immediately  after  Hayward's  decease. 
There  were  no  children  of  the  marriage.  Hayward 
died  leaving  an  insolvent  estate,  having  hy  his  will 
made  his  wife  his  residuary  legatee,  but  appointing 
no  executor.  After  his  death  an  order  was  made  on 
the  27th  of  October,  1896,  for  the  administration  of 
his  estate,  and  the  usual  accounts  and  inquiries  were 
directed.  Administration  with  the  will  annexed  had 
been  granted  to  the  widow. 

The  defendant  as  widow,  personal  representative, 
and  devisee  of  Hayward,  claimed  to  retain  the 
sum  of  £5,000  out  of  his  real  and  personal  eitate 
cm  behalf  of  herself  and  the  trustees  of  the  settlement 
in  preference  to  the  other  creditors.  The  debt  had 
been  proved  for  by  the  plaintiffs,  and  £500  had  been 
allowed  in  respect  thereof  without  prejudice  to  the 
defendant's  daim. 

The  facts  relating  to  the  certificate  are  more  fully 
set  out  in  the  judgment. 

Norttm^  Q.C.f  and  Mark  Bomer,  for  the  creditors, 
having  the  conduct  of  the  said  proosedings.— The 
widow  is  not  entitled  to  retain  the  sum  as  she  has  not 
the  right  to  sue  for  it.  The  right  to  sue  is  in  the 
trustees:  In  re  Dunning^  Hathierley  v.  Dunning,  33 
W.  E.  760,  54  L.  J.  Oh.  900. 

JRotoden,  Q.C„  and  J.  G.  Wood,  for  the  defendant.— 
When  an  executor  is  also  a  trustee  of  the  debt  he  is 
bound  to  exercise  his  right  of  retainer.  In  any  case  an 
executor  may  retain  out  of  assets  as  well  a  debt  due  in 
trust  for  himself,  as  a  debt  due  to  himself :  Cockcro/t  v. 
Black,  2  P.  Wms,  299;  Loomea  v.  8totherd,  1  Sim.  &  St. 
458.  In  the  case  of  In  re  Dunning  the  solicitor  was 
not  a  trustee.  It  is  not  possible  to  treat  a  defaulting 
solicitor  or  a  debtor  as  a  trustee.  In  fact,  Ootton, 
L.  J.,  in  his  judgment  states  that  no  doubt  existed  as  to 
the  right  of  a  trostee  to  retain. 

Norton,  Q,C.,  replied. 

BTEtm,  J. — In  this  cose  a  question  arisss  as  to  the 
right  of  the  executrix  to  retain  in  respect  of  a  life 
interest  to  which  she  is  entitled.  There  was  a 
covenant  with  trustees  in  a  settlement  that  in  case  the 
intended  marriage  should  take  place  the  executors 
and  administrators  of  the  husband  should,  within  six 
calendar  months  from  his  death,  pay  the  trustee  or 
trustees  the  sum  of  £5,000  with  interest  for  the  same 
at  the  rate  of  5  per  cent,  per  annum  from  the  day  of 
the  death  of  the  husband,  with  power  for  the 
executors  and  administrators  to  pay  the  trustee  or 
trustees  part  or  the  whole  of  the  said  sum  of  £5,000 
immediately  after  the  decease  of  Hayward  with 
interest  thereon  to  the  date  of  payment.  Then  ti^ere 
were  trusts  declared  with  reference  to  the  £5,000 
under  which,  in  the  events  which  have  happened,  the 
wife  became  entitled  to  a  life  interest  in  the  fond. 
An  administration  action  has  been  brought  with 
reference  to  the  husband's  estate  and  the  master  has 
made  a  certificate  in  which  he  £bids  that  claim 
No.  44  by  <'  Bichard  Walter  Tweedie  and  Michael 
Forbes  Tweedie  and  the  defendant  Ada  Mary 
Hayward  is  allowed  without  prejudice  to  the  question 
whether  the  said  defendant  Ada  Mary  Hayward  has 
a  right  to  join  in  the  said  claim."  Messrs.  Tweedie 
are  the  trustees  of  the  settlement.  There  is  also  a 
finding  in  the  certificate  in  respect  of  this 
indenture  of  settlement  stating  the  covenant  and 
flaying  that  "such  last-mentioned  sum" — ^that  is, 
£5,000  with  interest  at  5  per  cent,  from 
the  day  of  the  testator's  death<^<'  has  been  proved  i 


by  the  trustees  of  the  said  settlement  as  a  debt 
against  the  testator's  estate  and  has  been  allowed  " ; 
and  it  also  finds  that  *' under  and  by  virtue  of 
the  said  indenture  of  settlement  the  reversionary 
interest  in  the  said  sum  of  £5,000.  subject  to  the 
life  interest  therein  of  the  defendant,  belongs 
to  the  testator's  estate."  Now  the  reason  of  the 
form  of  the  certificate  as  to  claim  44  as  it  stands 
was  that  the  question  might  be  raised  whether  the 
defendant  the  administratrix  has  a  right  to  retain  in 
respect  of  her  life  interest  in  the  £5,000. 

Now  I   think  myself  that  the  c«se  is  covered  by 
the   authority  in   the  Court    of   Appeal  ia    In  re 
Dunning,  Hatherley  v.  Dunning,    For  the  purpose  of 
explaining   that  decision  the  facts  are  sufficiently 
stated    in   the    commencement   of   Ootton,    L.J.'s, 
judgment.        "The    testator     acted     as     solicitor 
to     the     trustees     of     his     marriage    settlement, 
under  which  his  wife  took  a  life  interest  with  re- 
mainder to  hii  children.      This  fund  got  into  the 
testator's  hands  and  was  not  accounted  for,  and  for 
it  he  is  clearly  liable.    But  the  claim  of  his  executrix 
to  retain  this  debt  out  of  his  assets  stands  on  a  wholly 
different  footing.    The  right  to  retain  arises  wholly 
from  the  fact  that,  as  a  creditor  by  suing  at  law  and 
obtaining  judgment  could  get  priority  for  his  debt, 
and  an  executor  who  was  also  a  creditor  could  not 
sue  himself,  he  was  allowed  the  same  advantage  as 
he  would  have  gained  had  he  been  able  to  sue,  and 
was  allowed  to  retain  the  amount  of  his  debt  in 
priority  to  other  creditors.    And  he  was  allowed  this 
right  even  in  a  case  where  he  was  trustee  only  of  the 
amount  due,  or  where  he  was  himself   benefically 
entitled  to  the  debt,  though  it  was  actually  pay- 
able to  another  person  as  trustee  for  him."     Then 
the  learned  jndge  proceeds  to  deal  with  the  particular 
case,  saying,  "  The  retainer  has  been  allowed  on  the 
footing  of  the  widow's  life  interest  beiog  valued  as 
if  it  were  an  annuity  owing  to  her  from  the  testator, 
besides  being  allowed  in  respect  of  his  children's  right 
in  remaioder.    Now  if  the  right  to  receive  the  debt 
aud  the  liability  to  pay  the  same  were  centred  in 
the  same  person,  it  would  be  right  to  allow  the 
retainer.    But  here  the  executrix  was  not  the  person 
in  whom  the  right  to  recover  the  debt  was  vested,  as 
there  existed  at  the  testator's  death  trustees  of  the 
settlement  who  were  competent  and  bound  to  sue  for 
and  obtain  judgment  against  the  executors  for  the 
amount,  or  to  take  proceedings  for  administration 
of   the   estate."      I  need  not  refer  to  the  rest  of 
that  judgment.    Lindley,  L.J.  (in  his  judgment  in 
the  same  case),  referring  to   the  case   of   Cockcro/t 
V.  Black,  spealu  of  it  as  reaching  the  farthest  point 
in  reference  to   the  'right    of   retainer,    which,    as 
he  explains,  is  "a  somewhat  anomdous  privilege, 
and   it   has   often  been   laid  down    that  it   ought 
not  to   be   extended,   and  it  has   never   yet   been 
extended  to  the  degnree  asked  for  here."    I  tiiink  my- 
self that  every  wora  of  the  decision  of  the  late  Lord 
Justice  Gotten  in  that  case  applies  to  the  present 
case.    In  the  present  case  there  are  trustees  who  are 
competent  to  sue  for,  and  mieht  have  sued  for,  the 
amount  of  the  debt.    I  should  have  left  the  case  there, 
simply  saying  it  was  covered  by  authority,  except  for 
the  fact  that  the  case  of  Loome$  v.  Stotherd  has  been 
dealt  with  and  relied  on  as  an  exact  authority  in 
the  books  of  long  stcmding   on    this    point.       In 
reference  to  the  report  of  that  case,  which  is  also 
reported  with  rather  a  fuller  statement  of  facts  in 
1    Law   Journal    (O.S.)    Oh.,    p.   220,   I  find    that 
there  were  two  points  argued  in  that  case.     The  first 
point — a  very  important  point — decided  was  that  a 
devisee  has  a  right  to  retain  a  debt  due  to  himself 
or  to  his  tmstee  out  of  the  produce  of  the  estate 
devised  to  him ;  and  the  other  point  was  as  to  the 
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oobU  of  the  adminiatratioii — Damely,  ia  what  order 
they  should  come  with  reference  to  the  right  of  re- 
tuner.    But  the  facts  in  that  case— and  here  I  have 
been  assisted  by  Mr.  Wood  and  Mr.  Norton's  junior 
by  their  having  referred  to  the  record  of  the  case- 
appear  to  have  been,  as  quite  shortly  stated  in  the 
report,  that  £1 ,674  was  found  due  from  the  estate  to  the 
trustees  of  the  testator's  marriage  settlement  upon  a 
bond  for  securing  £2,500  for  the  benefit  of  the  defendant 
and  her  children  as  it  is  expreesed  in  the  report.    It 
appears  that  the  trutts  were  in  tffoct  for  the  defendant 
for  life  with  some  special  power  of  paying  some  debts 
and  then  with  remainder  to  the  children,  so  that  in 
fact  the  defendant  had  only  a  limited  interest  in  the 
fund.    At  the  end  of  the  argument  for  the  defendant  it 
was  flud  (1  S.  &  S.,  at  p.  461}  **  The  circumstance  that 
the  defendant  is  not  the  trustee,  but  the  cestui  que  trust 
of  this  debt,  cannot  make  any  difference  iu  a  court  of 
equity.''  No  doubt  tiiat  is  perfectly  true  in  the  cuse  of 
a  simple  trustee  for  another  person.    Hie  Yice-Coan- 
oellor  says :  '*  At  common  law  an  heir  could  retain  for 
his    own    speciality    debt ;     so    a    deviiee    under 
the    statute    must    have    the    same    right   as    an 
heir.      An  executor   may  retain    his  own  debt  or 
the  debt   of  his   trustee,  and   therefore   a  devisee 
may  retain  for  his  own  spneciaUty  debt  or  the  debt  of 
his  trustee,  and  if  the  devisee  be  alto  the  executor  of 
a  decessf  d  creditor  he  may  first  retain  for  his  own 
debt  and  next  for  the  debt  of  his  testator."    Then  his 
lordship  deals  with  the  question  of  the  costs  of  the 
suit,  and  sa^s,  "But  the  devisee  cannot  retain  his 
debt  in  priority  to  the  costs  of  the  kuit."    So  far  as 
the  report  goes  it  appears,  as  I  have  said,  simply  to 
be  a  decision  upon  the  points  I  have  mentioned ;  but 
undoubtedly  that  was  a  case  where  a  devisee,  a  def  en- 
ant,  was  allowed  to  retain  out  of  the  proceeds  of  the 
estate,  having  only  a  limited  interest  in  the  fund.   The 
case  has  not  got  into  any  of  the  text-books  to  which 
I  have  been  referred  as  an  authority  for  the  pronosi- 
tion  for  which  it  is  now  invoked,  nor  have  I  been 
referred  to  any  cace,  nor  do  I  think  that  there  is  any 
caie,  in  which  it  has  been  followed   as  being  an 
authority  for  the  purpose  for  which  it  is  now  sought 
to  be  used.    Therefore  I  have  not  the  same  difficulty 
about  an  old  standing  case  that  I  should  otherwise 
have  had  from  thinking  that  it  has  been  followed  or 
treated  as  being  an   authority  for   this,    that  the 
tenant  for  life  or  cestui  que  trust  is  entitled  to  retain, 
although  there  are  trustees  competent  to  sue  for  the 
corpus  of  the  fund  in  which  she  has  a  life  interest. 
In  any  case  I  should  have  felt  bound  to  follow  the 
decision  of  the  Court  of  Appeal ;  but  I  thought  it 
right,  as  this  point  was  raised,  and  counsel  were  so 
good  as  to  look  into  the  matter  fully  in  the  Record 
Office,  to  say  I  do  not  think  that  this  case  oi  Loomes  v. 
Stotherd  is  now  to  be  regarded  as  an  authority  for  the 
proposition  for  which  it  was  invoked. 

Solicitors,  Bobbins,  Billing ,  <fc  Co,,  for  Forrester  & 
Moir,  Malmesbury ;  A.  F.  A  B.  W*  Tweedie, 


Nov.  28;  Dec.  11. 


Chan.  Biv.        ) 
OoEcns-Hardy,  J.  J 

In  re  Gray  akd  Others  (Solicitors),  (a.) 

Solicitor —  Qosts — Taxation — Mining  lease — Negotiations 
—Third-party  order— Solicitors  Act,  1843  {6&1  Vict, 
c.  73),  «.  38. 
Where,  under  the  usual  third-party  order  for  taxation 

of  a  lessor^  s  solicitor's  hill  of  costs  in  the  preparation  of  a 

(a.)  Reported  by  A.  Glynne- JowiS,  Esq.,  Barrister- 
at-Law. 


mining  lease,  the  lessees  objected  that  they  were  not  liable 
for  certain  items  for  preliminary  negotiations  which  were 
included  in  the  bill,  and  in  particular  for  fees  paid  to  a 
mining  expert  and  correspondence  with  him;  and  Vie 
question  was  whether  their  liability  was  altered  by  reason 
of  a  third-party  order  to  tax  having  been  obtained  by 
them;  and  the  taxing-master  having  decided  thai  the 
lessees  had  rendered  themselves  liable  for  these  fees  by 
reason  of  their  having  obtained  the  third-party  order  to 
tax. 

Held.,  that  the  third-party  order  did  not  alter  or  enlarge 
the  scope  of  the  liability  upon  the  existence  of  which  the 
order  was  based.  The  court  was  bound  to  look  at  the 
nature  of  the  items,  and  to  consider  whether,  apart  from 
the  order,  the  applicant  was  under  any  liability  to  pay 
them.  Although  the  solicitor  may  put  in  one  billy  as 
against  his  own  client,  a  series  of  items,  some  of  which 
may  go  beyond  the  liability  of  the  third  party,  the  third 
party  does  not,  by  obtaining  an  order  to  tax,  render  him- 
self liable  to  the  whole  biU,  unless  there  is  a  contract — 
express  or  implied— to  this  effect.  The  bill  accordingly 
was  referred  back  to  the  taxing-master  to  review  his 
taxation. 

In  re  Negus,  43  W,  B,  68,  [1895]  1  Ch.  73,  con-^ 
sidered* 


This  was  a  summons  by  lessees  to  review  the  taxa- 
tion of  a  bill  of  costs  of  the  lessor's  solicitors,  and  the 
question  was  with  reference  to  the  liability  of  the 
lessees  for  certain  items  for  preliminary  ne^tiations 
which  were  included  in  the  biU,  and  in  particular  for 
fees  paid  to  a  miniog  expert  and  correspondence  with 
him,  and  whether  this  liability  was  altered  by  reason 
of  a  third-party  order  to  tax  having  been  obtained* 

In  1895  the  D^coath  Mine  (Limited)  were  desirous 
of  obtaining  a  miniog  lease  of  some  property  in 
Cornwall  bSonging  to  a  Mr.  Bsssett,  and  iu  Maroh 
of  that  year  a  correspondence  and  negotiations  with 
a  view  to  a  lease  being  granted  were  commenced  with 
Mr.  Bassett  and  his  advisers,  and  continued  until 
August,  1899,  when  the  lease  and  counterpart  wera 
executed. 

In  March,  1900,  the  usual  third-party  order  to  tax 
was  obtained  under  section  38  of  the  Solioitors  Act, 
1843,  on  the  petition  of  the  Delcoath  Mine  (Limited), 
the  lessees,  in  which  it  was  alleged  that  the  solicitors, 
Messrs.  Bell,  Brodrick,  &  Gray,  were  emploved  by 
Mr.  Bassett,  as  lessor,  to  prepare  the  lesse ;  that  the 
said  solicitors,  on  the  26th  of  October,  1899,  delivered 
unto  the  petitioners  their  bill  of  fees  and  disburse- 
ments amounting  to  £301  12s.  4d.,  which  the 
petitioners  were  liable  to  pajr,  but  were  advised 
ought  to  be  taxed,  and  the  petitioners  submitted  to 
pay  what  should  be  due  tbereon  after  taxation. 

The  taxing-msster  taxed  the  bill  and  made  his 
certificate.  He  allowed  certain  items  which  the 
lessees  objected  to,  and  which  consisted  of  charges 
for  preliminary  negotiations,  and  in  particular  for 
fees  paid  to  a  mining  engineer,  who  was  consulted  on 
behalf  of  ti^e  lessor,  and  various  correspondence 
with  him. 

The  reasons  alleged  in  support  of  the  objections, 
and  dated  the  17th  of  July,  1900,  were  as  follows : 

(1)  Hie  Delcoath  Mine  (Limited),  being  lessees  of 
certain  mines,  and  Messrs.  BeU,  Brodrick,  &  Gray, 
being  the  solicitors  for  Mr.  Bassett,  the  lessor  thereof, 
the  items  complained  of  consist — (a)  Of  charges  made 
in  respect  of  advice  obtained  by  tne  lessor,  his  solicd-^ 
tors  or  agent,  for  the  purpose  of  enabling  the  said 
lessor  to  formulate  the  terms  to  be  inierted  in  the 
demise  of  the  mines  in  question,  and  of  fees  paid  to 
lAineral  experts  for  givmg  such  advice,  such  items 
being  in  psrt  costs  of  ''negotiations";  or  (()  of 
charges  for  the  counterpart  of  the  lease. 
(2)  In  the  absenoe  of  special  agreement,  a  lessee  is 
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not  under  any  liability  to  pay  to  a  les^r  any  snoh 
ooeU,  and  no  suoh  Bpedal  agreement  exists  in  this 
case. 

'  (3)  Although  the  bill  it  being  taxed  at  the  instance 
of  the  lesees,  as  third  parties  under  section  38  of  the 
Solicitors*  Act,  1843,  t^e  lesees  have  not  by  obtaining 
tbe  order  for  taxation  become  under  any  greater 
liability  to  pay  the  costs,  charges,  and  expenses  of 
the  lessor's  soiidtors  in  respect  of  "negotiations  "  or 
counterpart  of  the  lease  than  they  were  under  prior 
to  obtaining  such  order. 

Then  followed  a  schedule,  giving  in  detail  the 
various  items  in  the  bill  to  which  exception  was 
taken. 

The  taxing-master's  answers,  dated  the  23rd  of 
July,  1900,  were  as  follows : 

'*  There  are  two  pointi  involved  in  this  case — 

(1)  A  lessee  is  by  law  liable  to  pay  his  lessor  for  the 
coats  of  the  lease:  see  Orusdl  v.  BoUnaon,  3  Soott 
329,  3  Bing.  N.  0.  10. 

These  costs  are  limited  to  such  as  are  properly 
incurred  in  the  drawiog,  settling,  and  completing  the 
lease,  and  do  not  include  i^e  costs  of  the  counterpart 
thereof :  see  In  re  Negua,  43  W.  E.  68,  [1896],  1  Ch. 
73. 

(2)  In  this  case  tbe  lessee  obtains  an  order  to  tax 
the  lessor's  solicitors'  bill  under  section  38  of  the 
Solicitors  Act,  1843,  as  a  party  liable  to  pay.  What 
is  he  liable  to  pay  P  His  liability  covers  aU  charges 
which  the  lessor  is  liable  to  pay  his  solicitors,  in  the 
matter  of  the  leaf  e,  as  between  the  solicitor  and  the 
party  cbargeable,  and  not  as  between  the  party 
liable  to  pay  and  the  party  chargeable. 

I  have  taxed  the  bill  on  Siese  lines,  and  tbe 
charges  allowed  are  fair  and  proper,  except  that  I 
have  bowed  to  the  decision  of  In  re  Negus,  and 
taken  off  the  costs  of  the  counterpart,  whtch,  apart 
from  this  decision,  I  should  have  allowed  as  a  charge 
properly  payable  by  tbe  lessor  to  his  solicitors,  and 
also  by  tbe  third  party  :  In  re  Holliday  and  Oodlee, 
58  L.  T.  Eep.  301,  36  W.  E.  Dig.  66." 

On  the  10th  of  August,  1900,  the  lessees  took  out 
the  present  summons  asking  that  their  objections 
might  be  allowed  and  the  matter  referred  back  to  the 
tanng-master  to  vary  his  certificate  accordingly. 
Being  a  mining  lease,  it  was  admitted  that  the  icale 
fee  did  not  apply. 

Eve,  Q,C,  and  Bomer,  for  the  lessees.—- Though  the 
lessee  only  obtains  a  third>party  order  to  tax  on 
the  footiog  that  he  is  bound  to  pay  what  is  due  to  the 
solicitor  from  his  own  client  (In  re  Fysony  9  Beav. 
117  ;  In  re  Masaey,  13  W.  E.  797,  34  Beav.  463),  which 
may  be  more  than  the  client^  had  he  paid  it,  could  have 
recovered  from  the  third  party,  sml  the  third  psrty 
is  only  liable  to  pay  the  proper  costs  for  preparing, 
settling,  and  completing  the  lease,  and  the  third-party 
rule  does  not  prevent  the  taxing-master  from  con- 
sidering the  question  of  the  liability  of  the  third  party  : 
In  re  Negua.  By  obtaining  a  third-party  ozder  to  tax 
the  lessee  does  not  thereby  become  liable  to  pay  for 
theooets  of  proceedings  or  other  matters  which  he 
would  not  have  been  Hable  for  had  no  third-party 
order  been  obtained ;  the  lessee's  common  law  liability 
is  not  increased  by  reason  of  his  having  a  third-party 
order.  In  In  re  Holliday  and  Godlee  the  question  was 
solely  whether  or  not  costs  of  reference  to  arbitration 
were  excessive.  The  lessor's  solicitor  may  be  entitled 
to  costs  for  negotiatioDB  leading  up  to  the  lea<e 
Savery  v.  Enfield  Local  Board,  42  W.  E.  33,  [1893] 
A.  G.  218,  but  this  cannot  include  fees  to  mining 
experts. 
Ex  parte  Pricked,  3  Swans.  130,  was  also  referred  to. 

Vernon    Smith,    Q,0.,    and    MacSwinney,  for  the 
lessor's  solicitors.— The  lessor  would  have  been  en- 


titled to  recover  the  fees  from  the  lessees  bad  he  paid 
them,  and  the  lessees  are  therefore  liable  for  all  that 
he  is  properly  liable  to  pay.  The  lessor  could  not 
have  safely  granted  the  lease  without  the  advice  of  a 
competent  mining  engineer,  and  tbe  lessees  are  there- 
fore Jiable  for  this. 

Thf-y  referred  to  the  following  cases :  Orisaell  v. 
Bfibinaon;  In  re  Martin,  37  W.  R.  497,  41  Oh.  D. 
381 ;  In  re  Carthew,  32  W.  E.  940,  27  Cb.  D.  485 ; 
In  re  Field,  33  W.  E.  663,  29  Ch.  D.  608;  In  re 
Emanuel  and  Simmonds,  34  W.  E.  613, 33  Oh.  D.  40 ; 
Savery  v.  Enfield  Local  Board ;  In  re  Negua ;  In  re 
Holliday  and  Oodlee  ;  Humphrey  a  v.  Jonea,  34  W.  E.  1, 
31  Ch.  D.  30. 

Bomert  in  reply. 

Cur,  adv.  vuU, 

Dea  11.— Cozbns-Habdy,  J.— This  is  an  appli- 
cation to  review  a  taxation  which  raises  a  question  of 
importance  and  difficulty.  [His  lordship  then  stated 
the  facts,  and  having  re«id  the  objections  and  taxing- 
master's  answers,  continued:]  It  is  necessary  to 
consider  first  what  is  the  position  of  a  lessee  at 
conmion  law  with  reference  to  the  costs  of  a  lease,  and 
then  how  far,  if  at  all,  that  position  is  altered  by 
reason  of  an  order  to  tax  by  a  lessee  under  section  38 
of  the  Solicitors  Act,  1843. 

Now  it  was  decided  in  1836,  in  Griaaell  v.  Bobinaon, 
that  a  lessor  who  has  paid  his  own  attorney  his 
charges  for  drawing  a  lease  can  recover  the  money 
from  the  lessee  as  money  paid  by  the  lessor  to  tbe 
use  of  the  lessee.  Evidence  was  there  given  that  it 
is  the  custom  for  the  lessor's  attorney  to  prepare  the 
lease  at  the  expense  of  the  lessee. 

Jennings  v.  Major,  8  C.  &  P.  61,  has  been  treated 
by  text- writers  as  a  decision  that  the  lessor  must 
pay  for  a  counterpart  of  the  lease,  if  he  requires 
one,  unless  the  lessf e  has  expressly  agreed  to  pay  for 
it.  And  in  In  re  Negua,  Chitty,  J.,  held  that  a  lessee 
is  under  no  liability  lo  the  lessor  in  respect  of  charges 
for  the  counterpart.  In  Lock  v.  Furze,  13  W.  E. 
971,  14  W.  E.  403.  19  C.  B.  N.  S.  96,  it  was 
asserted  by  counsel  that  fees  to  counsel  and  surveyors 
are  never  allowed.  The  reporter  adds  that  the  court 
intimated  a  doubt  about  it,  and  it  was  arranged  that 
the  £65  expenses  should  be  reduced  by  £20,  which 
appears  to  have  been  the  exact  amount  of  those  fees. 
The  question  did  not,  therefore,  arise  for  decision, 
but  Erie,  C.J.,  says:  "  Of  this  sum  it  is  agreed  that 
£20  shall  be  deducted,  as  the  amount  of  counsel's 
and  surveyor's  fees,  which  are  never  allowed."  I 
doubt  whether  this  dictum  is  in  accordance  with 
existing  usage  so  far  as  counsel's  fees  are  concerned. 
On  principle  the  lessee  must  be  held  to  have 
impliedly  contracted  to  indemnify  the  lessor  against 
expenses  properly  incurred  in  preparing  the  lease.  In 
a  case  where  the  aid  of  a  skilful  conveyancer  is 
reasonably  required  in  settling  the  draft  lease,  I 
think  the  lessee  ought  to  be  liable  to  pay  his  fees : 
BeeHelpa  v.  Clayton,  13  W.E.  161,  17  C.  B.  N.  S  563, 
at  p.  668,  where  the  liability  of  a  husband  to  pay  the 
costs  of  a  marriage  settlement  is  discussed,  and 
Nicholaon  v.  Jeyea,  1  W.  E.  278,  22  L.  J.  Ch.  833. 

I  think,  therefore,  that  if  the  lessor  had  paid  his 
solicitors  and  sued  the  lessees,  he  could  not  have 
recovered  anything  antecedent  to  instructions  for 
lease,  and  in  particular  could  not  have  recovered  the 
fees  of  the  mining  expert.  This  is  in  accordance  with 
the  law  as  between  mortgagor  and  mortgagee,  for  in 
the  absence  of  a  special  bargain  the  costs  of  a  valua- 
tion of  the  property  with  a  view  to  the  loan  are  not 
allowed  in  taking  the  mortgage  accounts :  Field  v. 
Hopkins,  44  Ch.  D.  624,  38  W.  E.  Dig.  134. 

It  remains  to  consider  what  difference  is  made 
when  Uie  lessee  elects  to  tax  tmder  the  third-party 
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clause.  Now  it  is  well  settled  that  the  bill  to  be 
taxed  is  the  bill  between  the  solicitor  and  his  own 
client ;  and  that  the  third  party  can  only  tax  it  as 
the  condition  of  paying  what  is  due  to  the  solicitor 
from  his  onm  client,  which  may  be  more  thui  the 
client,  if  he  had  paid  it,  could  have  recovered  over 
from  the  third  party :  see  In  re  Fyson  ;  In  re  Massey* 
If,  for  example,  in  a  case  to  which  the  scale  fee 
would  be  applicable,  the  client  makes  an  agreement 
with  the  solicitor  under  section  8  of  the  Act  of  1881 
that  an  item  bill  shall  be  delivered,  I  think  the  third 
party  cannot  complain.  He  must  tax  on  the  footing 
of  the  agreement. 

A  strong  illustration  of  this  principle  is  found  in 
the  case  of  In  re  HoUiday  and  Godlee.    There  a  local 
board  agreed  to  purchase  a  piece  of  land  at  a  price  to 
be  determined  by  arbitration,  and  the   agreement 
contained  a  clause  that  the  board  should  pay  to  the 
vendors  all  the  costs  of  the  agreement  and  of  the 
reference  to  arbitration,  and  of  deducing  and  evidenc- 
ing the  title  and  the  assurance  to  the  board,  such  costs 
to  be  paid  on  the  basis  of  Schedule  U.  to  the  general 
order,  and  not  on  the  basis  of  Schedule  I.    The  arbitra- 
tion took  place,  the  price  was  fixed,  and  the  property 
conveyed.    The  vendors'  solicitors  sent  their  b£l  of 
costs  to  the  local  board,  and  the  usual  third-party 
order  for  taxation  was  made.    Objections  were  taken 
to  a  number  of  payments  made  to  surveyors  and 
mining  engineers  who   had  been  called  as   exp^ 
wimesses.    The  local  board  objected  that  the  pay- 
ments were  excessive  and  unreasonable.  The  solicitors 
answered  that  the  witnesses  were  called  and  the  pay- 
ments were  made  with  the  apptoval  of  the  vendors. 
North,  J.,  held  that  the  taxing-master  had  taxed  the 
bill  properly,  having  regard  to  the  order  which  had 
been  niade,  on  the  ground  that,  as   between   the 
vendors  and  the  solicitors,  all  the  payments  had  been 
authorized.     *'It  is  urged,"  he  said,  *'that  it  is  a 
great  hardship  on  the  purchasers  to  be  obliged  to  pay 
any  costs  which  the  vendors  chooses  to  authorize.  The 
answer  to  that  is,  that  the  '  costs  of  reference '  men- 
tioned in  the  agreement  means  costs  properly  incuired ; 
the  purchasers  are  not  bound  to  pay  more,  but,  if  the 
vendors  demanded  more  the  proper  course  for  the 
purchasers  was  either  to  refuse  to  pay  and  await  an 
action  by  the  vendors,  or  to  have  the  bill  of  costs 
referred  to  an  expert  for  arbitration.*'    It  follows, 
therefore,  that  witii  respect  to  any  piece  of  business 
properly  inserted  in  the  bill  which  the  third  party  is 
liable  to  pay,  it  is  not  open  to  tiie  third  party  to 
object  that  payments  sanctioned  by  the  chent  are 
excessive. 

In  the  present  case  it  was  conceded  by  counsel  for 
the  solioitors  that  certain  charges  inserted  in  the  bill, 
though  proper  aa  between  the  solicitors  and  their 
client,  ought  to  be  excluded  from  the  bill,  and  the 
master  has  taken  this  view.  I  refer  to  charges  with 
reference  to  a  writ  for  specific  performance  of  tiie 
agreement  for  a  lease.  The  master  has  also  struck 
out  from  the  bill  the  costs  relating  to  the  counterpart 
lease,  although  such  costs  were  clearly  proper  as 
between  the  solidtors  and  their  client. 

How  is  the  line  to  be  drawn  P  There  is  great 
difficulty  in  arriving  at  a  satisfactory  answer.  I 
think  the  true  view  is  that  the  third -party 
order  does  not  alter  the  nature  or  enlarge  the 
scope  of  the  liabili^  upon  the  existence  of  which 
the  order  it  based.  This  view  is  supported  by  Chittj, 
J.'s,  judgment  in  In  re  Negus.  In  that  case  there 
was  an  agreement  for  a  lesse  not  containing  any  ex- 
press agreement  by  the  lessee  to  pay  the  costs.  A 
bill  was  delivered  by  the  lessor's  solicitors,  and  an 
>  order  for  taxation  was  obtained  under  Uie  third-party 
dause.  Chitty,  J.,  held  that  the  scale  fee  should 
Apply*  ^ut  that,  as  the  scale  fee  included  the  costs  of 


a  counterpart  lease,  which  the  lessee  was  not  liable  to 
pay,  a  deduction  oueht  to  be  made  from  the  scale 
fee.  Chitty,  J.,  deiOs  with  this  point  as  follows: 
''The  other  point  remains— viz.,  that  this  is  a  thiKl- 
party  taxation,  and  tbe  general  rule  is  that  a  third 
party  stands,  as  between  himself  and  the  solicitor 
whose  bill  he  is  taxing,  in  the  position  of  the  party 
chargeable.  But  that  rule  does  not  prevent  the 
taxiDg-master  from  considering  the  question  of  the 
liability  of  the  third  party.  This  has  been  decided, 
and  by  way  of  illustration  I  may  refer  to  In  re  Brawn^ 
15  W.  B.  1030,  L.  B.  4  Eq.  464.  The  trustee  in  that  case 
was  liable,  as  between  himself  and  the  solicitor  who 
was  def^nd^g  his  bill  as  against  the  ceatuie  que  trust, 
for  the  items  impeached,  but  Lord  Bomilly  held  that 
those  items  were  properly  disallowed  by  the  taxing- 
master  because  tiiey  could  not  have  been  charged  as 
against  the  trust  estate.  The  solicitor  had  pointed 
our.  to  the  trustee,  as  was  his  duty,  that  he  would 
not  be  allowed  to  charse;  but  fitill  the  trustee 
insisted  upon  the  work  odng  done,  and  yet  these 
items  were  struck  out  from  the  bill  when  it  was  taxed 
by  a  third  party.  Now  it  is  part  of  the  general  law 
(though  it  is  unnecessary  to  go  into  the  authorities), 
that  in  the  case  of  lessor  and  lessee,  the  lessee  is  not 
bound  to  pay  for  the  counterpart,  and  the  scale  fee 
prescribed  by  Schedule  I.,  Fart  II.,  includes  the 
counterpart;  the  words  in  Schedule  I.  are,  <Lescor*s 
solicitor  for  preparing,  settling,  and  completiog  lease 
and  the  counterpart,'  and  the  decisions  upon  these 
rules  generally  show  that  the  business  contemplated 
by  the  rules  must  be  wholly  performed  by  the  solioitors 
in  the  transaction  in  order  to  make  the  scale  remunera- 
tion apply.  There  was  a  counterpart  in  this  case,  audit 
is  plain  that  the  landlord  was  liable  to  his  solicitors  to 
pay  for  this  counterpart ;  the  taxing-master  in  apply- 
ing the  scale,  as  he  did,  according  to  the  amount  of 


the  rent,  has  necessarily  included  the  charge  for  the 
counterpart,  in  respect  of  which  there  is  no  liability 
on  the  part  of  the  tenant  to  the  landlord;  conse- 
quently it  was  argued  for  the  tenant  that  the  scale 
fee  could  not  apply  on  this  third-party  taxation.  In 
my  opinion  that  argument  cannot  be  sustained,  for 
these  rules,  having— as  has  been  well  explained  by 
Lord  Halsbury  in  the  case  of  Savery  v.  Enfield  Local 
Board— heen  made  for  the  purpose  of  preventing 
disputes  on  taxation,  and  providing  some  guidance  as 
to  the  mode  in  which  charges  should  be  made,  pre- 
scribed and  fixed  a  gross  sum  for  each  document 
prepared,  which  could  be  known  beforehand  to  any 
person  able  to  employ  a  selicitor ;  and  I  cannot  con- 
ceive it  to  have  b^n  the  intention  of  the  framers  of 
rules  that  whHst  the  landlord  had  to  pay,  say,  a 
minimum  £5  to  his  solicitor,  still  the  solicitor  might 
be  entitied  to  charge  £10  or  £20  on  the  non-scale 
system  as  against  the  lessee.  My  opinion  is  that 
this  contention  cannot  prevail,  and  I  think  the 
taxing-master  was  right  in  taxinj^  this  bill 
in  the  manner  he  has  done,  as  being  the  bill 
that  the  landlord  has  to  pay.  There  is  a 
novelty  in  the  point  about  the  counterpart,  and  I 
think  that  the  only  solution  of  this  supposed  diffi- 
culty that  is  reasonable  and  zii^ht  is  this — ^that  the 
taxing-master  ahouid  tax,  as  he  has  done  this  bill,  as 
he  would  have  taxed  it  as  between  the  solicitor  and 
landlord,  and  then  seeing  that  the  tenant  was  only 
liable  for  the  preparing,  settiing,  and  completing 
the  lease,  he  should  have  made  a  reasonable  deduc- 
tion from  the  scale  in  respect  of  the  counterpart. 
The  parties  here  have  been  very  reasonable,  and  they 
do  not  require  me  to  send  the  bill  back  to  the  taxing- 
master  upon  this  small  point ;  they  have  agreed  that 
5s.  for  the'  stamp  duty  on  tJie  counterpart,  and  18s. 
in  respect  of  the  proper  costs  in  relation  to  the 
counterpart,  as  distinct  from  the  lease  itself,  should 
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be  deducted  from  the  amount  which  the  third-party 
taziDg  has  on  the  present  occasion  to  pay." 

In  re  Negua  has  been  followed  by  the  taxing-master 
somewhat  unwillingly,  so  far  as  the  counterpart  is 
concerned.  But  every  word  of  the  judgment  seems 
to  me  to  apply  equally  to  the  fees  of  the  mining 
expert  which  he  has  allowed.  The  governing  idea  of 
Ghitty,  J.'s,  judgment  is  that  even  on  a  third-party 
taxation  the  couct  is  bound  to  look  at  the  nature  of 
the  items,  and  to  consider  whether,  apart  from  the 
order,  the  applicant  is  under  any  liability  to  pay 
them.  In  other  words,  although  the  solicitor  may 
put  in  one  bill  as  against  his  own  client  a  series  of 
items,  some  of  which  may  go  beyond  the  liability  of 
the  third  party,  the  third  party  does  not  by  obtaining 
an  order  to  tax  render  himself  liable  to  the  whole 
bill.  With  respect  to  matters  falliug  within  his 
liability  under  a  contract,  express  or  implied,  he 
cannot  dispute  the  amount  properly  payable  as 
between  the  solicitor  and  his  own  client,  but  in  other 
respects  his  liability  is  not  increased  by  obtaininff  a 
third-party  order  to  tax.  In  the  present  case  the 
petition  only  alleged  that  the  solicitors  were  employed 
by  Mr.  Bassett,  as  lessor,  *'  to  prepare  a  lease,**  and 
the  submission  to  pay  contained  in  the  order  must  be 
limited  to  what  properly  results  from  such  employ- 
ment. 

I  have  carefully  considered  several  cases  which 
have  arisen  under  express  contracts  by  the  lessee  to 
pay  the  lessor's  costs,  and  the  application  of  the  scale 
to  inch  circumstances  {In  re  Field,  In  re  Emanuel  and 
Stminonds,  Savery  v.  Enfield  Local  Boards  and  In  re 
H(ym  and  Francis,  45  W.  R.  72,  [1896]  2  Qn.  797).  but  I 
have  not  derived  much  help  from  them.  They  only 
decided  what  business  was  covered  by  the  scale  fee. 
They  did  not  raise  the  question  which  presents  itself 
in  the  case  with  which  I  have  to  deal. 

The  result  is  that  the  bill  must  be  referred  back  to 
the  taxioff-master  to  review  his  taxation  in  respect  of 
the  scheduled  items.  The  respondents  must  pay  the 
costs  of  the  application. 

Solicitors,  Bohhins,  Billing,  it  Co.,  for  Daniell  & 
Thomas,  Camborne  ;  Bell,  Brodrick,  dh  Gray. 
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Mackbllar  v.  Hornsey.  (a.) 

Practice — Striking  out  defence — Frivolous  and  vexaJtious 
— Abuse  of  process  of  court — Admissions  in  correspond^ 
ence — Judgment  for  plaintiff—  B,  S,  C,  1883,  ord*  26, 
r,  4 ;  ord.  32,  r.  6. 

In  an  action  for  specific  'performance  of  an  agreement 
to  purchase  leasehold  property,  the  court,  upon  the  plead- 
ings and  correspondence,  having  come  to  the  conckmnn 
that  the  defence  was  a  dishonest  one,  and  put  in  for  the 
purpose  of  gaining  time,  ordered  it  to  he  struck  out  under 
ord,  25,  r.  4,  and  gave  immediate  judgment  for  the 
plaintiffs. 

Motion. 

The  plaintiffs  as  trustees  under  the  will  and  codicil 
of  George  Mackellar,  who  died  in  1893,  entered  into 
an  agreement  with  the  defendant,  dated  the  7th  of 
November,  1900,  whereby  they  agreed  to  sell,  and  he 
to  purchase  of  them,  certain  leasehold  premises  in 
Dover-street,  Piccadilly,  which  were  used  as  an 
hotel,  for  £3,075.  Of  this  sum  £307  lOs.  was  to  be 
paid  down  at  once,  and  the  remainder  on  the  3rd  of 

(a.)  Bepozted  by  Nevillb  Tebbtjtt,  Esq.,  Bar- 
rister-at-Law. 


December,  1900,  which  was  fixed  as  the  date  for  the 
completion  of  the  purchase.  The  business  was  to  be 
earned  on  until  completion  at  the  risk  of  the  pur- 
chaser. The  defendant  paid  the  deposit  mooey  as 
agreed,  and  subsequently  entered  upon  the  premises 
and  commenced  making  extensive  alterations.  In 
cos  sequence  of  delay  in  completion,  correspondence 
followed  between  the  solicitors  for  the  plaintiffs  and 
the  defendant  and  his  solicitor,  aad  on  the  28th  of 
December,  1900,  the  defendant  wrote  to  the  plaintiffs' 
solicitors,  "There  is  not  the  least  doubt  that  I  shall 
be  able  to  complete  this  matter  in  a  few  days.  In 
the  meantime,  as  you  are  aware,  I  am  spending  a 
considerable  sum  in  doing  this  property  up — viz., 
staircase,  four  reception  rooms,  and  front  of  budding.'* 

The  plaintiffs  issued  the  writ  in  this  action  on  tiie 
29th  of  December,  1900,  and  delivered  their  statement 
of  claim  on  the  8tii  of  January,  1901. 

The  statement  of  claim  stated  the  above  facts,  and 
alleged  tibat  the  defendant  had  accepted  the  tiUe  of 
the  plaintiffs,  who  had  always  been  ready  and  willing 
to  carry  out  the  agreement  on  their  part,  but  that 
the  defendant  refiued  to  pay  the  bsuance  of  the 
purchase-money  or  to  complete.  It  claimed  specific 
performance  of  the  a^eement. 

The  defendant  put  in  a  defence  as  follows  : 

(1)  He  does  not  admit  that  the  plaintifiiB  are  such 
executors  and  trustees  as  alleged. 

(2)  He  does  not  admit  that  he  entered  into  the 
agreement  of  the  7th  of  November,  1900 ;  or  if  he  did, 
tSftt  the  agreement  (if  any)  he  entered  into  is  suffi- 
ciently or  correctly  set  forth  in  the  statement  of  claim ; 
or  that  any  provisions  to  the  effect  therein  stated  are 
contained  in  such  agreement. 

(3)  The  plaintiffB  have  not  made  out  a  title  to  the 
premises  mentioned  in  the  agreement,  nor  has  the 
defendant  accepted  such  title. 

The  plaintiffs  now  moved  the  court  to  strike  out 
paragraphs  (1)  and  (2)  <A  the  defence  under  ord.  25, 
r.  4,  as  frivolous  and  vexatious,  and  as  an  abuse  of 
the  j^rocess  of  the  court ;  and  that  jud^ent  should 
be  given  for  specific  performance  as  claimed.  They 
filed  affidavits  proving  the  necessary  facts,  and  making 
the  correspondence  an  exhibit. 

Asthury,  K,  C,  and  Edivard  Ford,  for  the  plaintiff^. — 
The  defence  is  vexatious  and  should  be  struck  out 
under  ord.  25,  r.  4.  The  correspondence  contains 
admissions  which  entitle  us  to  judgment  under  that 
rule,  and  under  ord.  32,  r.  6,  which  states  the  admis- 
sions may  be ' '  on  the  pleadings  or  otherwise  *' :  Bemming* 
ton  V.  Scoles,  45  W.  R.  580,  [1897]  2  Oh.  1. 

Ashton  Cross,  for  the  defendant,  submitted  that  such 
a  course  would  be  to  decide  the  action  on  motion  by 
affidavits. 

Buckley,  J.— Upon  the  unanswered  statements  of 
the  statement  of  oudm  and  the  admissions  made  in 
the  correspondence  I  come  to  the  conclusion  that  this 
is  a  dishonest  defence,  put  in  merely  for  the  purpose 
of  gaining  time.  I  am  glad  to  find  that  Bemmington  v. 
Scoles  is  an  autiiority  that  I  can  strike  out  the  defence 
as  an  abuse  of  the  process  of  the  court.  The  plaintiffs 
do  not  press  for  the  third  paragraph  to  be  struck  out, 
but  I  order  paragraphs  (1)  and  (2)  to  be  struck  out ; 
and  I  give  judgment  for  the  plaintiff  for  specific  per- 
formance, with  costs  up  to  and  including  the  applica- 
tion. There  will  be  the  usual  inquiry  in  chambers  as 
to  his  title. 

Judgment  for  plaintiffs. 

SdidtorB,  Dalstonf  Son,  &  Elliman;  Lamb,  Son,  & 
Prance. 
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High  Ck>i7BT. 


Epsom  Hbban  Distbiot  Council  v.  Loin>OK  County  CoukoHn 


High  Coubt. 


a  B.  Div.    J 
(Bigham,  J.)  j 


Aug.  8,  10,  1900. 


Bpsom  Ubban  Distbiot  Council  v,  London 
County  Council,  (o.) 

Highioay—BepairS'— Extraordinary  trajfflc— Person  **  hy 
or  in  consequence  of  whose  order  "  traffic  has  been  con- 
ducted— mghways  and  Locomotives  {Amendment)  Act, 
1878  (41  <fc  42  Fict.  c.  77),  s.  23— Locomotives  Act, 
1898  (61  <ft  62  Vict.  c.  29),  «.  12,  sub-section  1  (c). 

The  defendants,  on  the  2nd  oj  March,  1898,  entered 
into  a  contract  with  a  firm  of  contractors  to  carry  out  for 
them  certain  building  operations.     On  the  \%th  of  March^ 

1898,  they  entered  into  another  building  contract  with 
another  firm.  The  site  of  both  buildings  was  in  the 
plaintiffs*  district,  and  the  works  involved  the  carriage  of 
exceptionally  heavy  traffic  along  certain  roads  within  the 
plaintiffs*  hightvay  district,  and  they  were  put  to  extra- 
ordinary  expenses  in  repairing  them.  The  work  under 
the  first  contract  was  completed  on  the  dth  of  Aprils  1899, 
and  under  the  second  contract  on  the  23rd  of  Seidembcr, 

1899.  The  writ  in  this  action  was  issued  on  the  22nd  of 
December,  1899. 

Held,  that  the  defendants  were  jyersons  **by  or  in  con- 
sequence of  whose  order  "  *Ae  traffic  tvas  conducted  within 
the  meaning  of  section  12  of  the  Locomotives  Act,  1898,  and 
were  liable  for  the  extraordinary  expenses  incurred  by  the 
plaintiffs  in  repairing  the  roads,  but  that  the  proceedings 
to  recover  the  amount  in  reject  of  the  damage  caused  in 
carrying  out  the  first  contract  were  too  ^ate,  having  been 

commenced  more  tJian  six  months  after  the  completion  of 

hcU  contract. 

Action  tried  before  Bigham,  J  ,  without  a  jm y. 

The  plaintiffs  were  the  highway  authority  ior  tbe 
Epsom  district,  and  they  brought  this  aotion  to 
reoover  the  amount  of  extraordinary  expenses  incurred 
by  them  in  repairing  certain  highways  in  that  dis- 
trict under  circumstances  that  are  let  out  sufficiently 
fuUy  in  the  judgment 

Macmorran,  Q.  €.,  Cunningham  OJen,  and  Swinburne- 
Hanham,  for  the  plaintiff«,  submitted  that  the  decision 
of  this  case  turned  on  the  truo  construction  of  section 
23  of  the  Highways  and  Looomotivei  (Amendment) 
Act,  1878,  as  amended  by  lection  12  of  the  Locomotive 
Act,  1898.  By  the  latter  Act  the  words  •*  by  whose 
order  '*  in  the  esrlier  Act  were  altered  into  **  by  or 
in  consequence  of  whose  order."  The  alteration  was 
made  in  consequence  of  the  decision  in  Kent  County 
Council  ▼.  Lord  Gerard,  46  W.  E.  Ill,  [1897]  A.  C. 
633,  and  was^  psssed  to  meet  such  a  case  as  the 
present.  It  is  impoisible  to  separate  the  damage 
done  to  the  roads  under  each  of  me  contracts.  Tbe 
work  must  be  treated  as  a  whole,  and  the  period  of 
limitation  does  not  begin  to  run  until  the  completion 
of  that  work  The  damage  done  can  only  be  tested 
by  comparing  the  extraordinary  with  the  ordioary 
traffic  over  the  roads  during  the  whole  time  the  work 
ordered  to  be  done  was  being  executed:  Hill  v. 
Thomas,  [1893]  2  Q.  B.  333,  41  W.  E.  Dig.  86 ; 
EtJierley  Orange  Coal  Co.  v.  Auckland  District  Highway 
Board,  42  W.  E.  198,  [1894]  1  Q.  B.  37. 

Dickens,  Q.C.,  and  Daldy,  for  the  defendants.— 
The  extraordinary  traffic  was  not  caused  by  or  in 
consequence  of  any  order  of  l^e  defendants : 
Lapthom  v.  Harvey,  49  J.  P.  709.  Moreover,  the 
surveyor's  oertaficate  is  insufficient,  for  it  merely 
shows  the  average  expenses  of  repairing  the  roads 
in  question,  whereas  it  ought  to  show  the  average 


(a.)  Eeported  by  Ebskine  Eeid,  Esq.,  Barrister- 
at-Law. 


expenies  of  all  the  roads  in  the  neighbourhood :  Beg. 
V.  Williamson,  46  J.  P.  505, 

Cur*  adv.  vuJL 

Aug.  10. — BiQHAM,  J.,  read  the  following  judg- 
ment: The  question  in  this  case  is  whemer  the 
plaintiffs  are  entitled  to  recover  from  the  defendants 
the  coit  of  repairing  the  damage  done  to  seme  roads 
in  their  district  by  certain  exceptionally  heavy  traffic 
thereon.  They  contend  that  the  traffic  came  on  to 
the  roads  by  or  in  consequence  of  the  order  of  the 
defendants,  and  that  therefore  the  defendants  are 
liable  under  section  23  of  the  Highways  and  Loco- 
motives (Amendment)  Act,  1878,  as  amended  by 
section  12  of  the  Locomotives  Act,  1898.  The  facts 
are  these :  The  defendants  in  the  year  1898  entered 
into  agreements  with  two  firms  of  contractors  for  the 
erection  of  a  temporary  hospital  and  for  the  altera- 
tion of  cettain  existing  build>ngs  so  as  to  adapt  them 
for  use  as  a  permanent  hospitel.  The  site  of  both 
buildings  was  in  the  plaintiffs'  district,  and 
the  works  involved  the  carriage  of  exceptionally 
heavy  traffic  along  certain  roads  in  the  district. 
The  work  under  one  of  these  contracts  (Kirk  & 
EandaU's)  was  completed  by  the  15th  of  April,  1899. 
On  the  12th  of  July,  1899,  the  plaintiffs^  surveyor 
granted  a  certificate  in  the  following  form  for  the 
purpose  of  complying  with  the  requirements  of  section 
23  of  the  Act  of  1878  :  '<  Extraordinary  Traffic.— I 
hereby  certify  that,  having  regard  to  the  average 
expenses  of  repairing  highways  aloog  the  line  of 
traffic  to  the  Horton  Asylum  temporary  buildiogs, 
extraordinary  expenses  to  the  amount  of  £484 158. 1  Id. 
have  been  incurred  by  ycu  in  repairing  such  high- 
ways by  reason  of  tho  dnmsge  caused  by  excessive 
weight  passing  alone  the  same  or  extraordinary 
truffic  thereon.  In  ofuculattng  the  above  amount  I 
have  ascertained  the  cost  of  repairs  of  these'roads  for 
the  past  five  years  and  have  deducted  the  average 
annual  cost  from  the  total  expended. — (Signed) 
Edward  E.  Capon."  The  writ  was  issued  on  the 
22Dd  of  December,  1899. 

The  first  question  is  whether  the  defendants 
are  persons  "by  or  in  consequence  of  whose  order*' 
the  traffic  was  conducted  i»ithin  the  meaning  of 
the  two  Acts  of  Parliament.  Under  the  earlier 
Act  the  persons  made  liable  were  those  persons 
^  -  by  whose  order  *'  the  traffic  was  oonduot«d.  By 
the  later  Act  tbe  words  "by  or  in  consequence 
of  whose  order'*  are  substituted  for  the  words 
"by  whose  order."  Li  the  case  of  Kent  County 
Council  V.  Lord  Gerard,  46  W.  E.  HI,  [1897]  A.  C. 
633,  the  question  arose  as  to  the  meaning  of  the 
expression  "by  whose  order"  which  occurs  in  the 
earlier  Act.  In  that  case  Lord  Gterard  had  contracted 
with  several  persons  for  the  delivery  at  his  residence 
of  certain  material.  Extraordinary  expenses  within 
the  meaoing  of  the  statute  were  incurred  by  the  r  lad 
authority  in  repairing  tbe  roads  over  which  the 
materials  were  brought  to  the  house,  and  the  plaintiffs 
sought  to  recover  the  amount  from  Lord  Gerard. 
The  House  of  Lords  hdd  that  inasmuch  as  Lord 
Gerard  had  bought  the  material  "  delivered,"  he  had 
nothing  to  do  with  the  conduct  of  the  traffic  along 
the  ToaoM ;  that  the  traffic  was  conducted  by  the  order 
of  the  persons  who  had  sold  the  goods  '*  delivered," 
and  that,  therefore,  Lord  Gerard  was  not  liable.  In 
the  Court  of  Appeal,  Lopes,  L.J.,  had  read  the  words 
"by  whose  enter"  as  equivalent  to  the  words  "in 
consequence  of  whose  order  " ;  and  had  come  to  the 
conclusion  (differing  from  the  other  members  of  the 
court)  that  Lord  Gerard  was  liable.  The  Lords  did 
not  think  that  this  view  was  right,  but  they  do  seem 
to  me  to  have  expressed  an  opinion  (which,  of  oourse, 
was  obiter^  that,  if  it  had  been  possible  to  give  the 
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words  of  the  statnte  the  meaning,  whioh  Lopes,  L.  J., 
gaye  to  them,  then  Lord  Qerard  would  have  been  liable. 
The  amendment  in  the  Aot  of  1898  was  introduced  in 
consequence  of  the  dedsion  in  Lord  OerarcTB  case.  The 
words  "by  whose  order  "wf  re  discarded,  and  the  words 
'* by  or  in  consequence  of  whose  order"  were  sub- 
stituted. There  can  be  no  doubt  that  the  object  of  the 
Legislature  was  to  alter  the  earlier  Aot  in  such  a  way 
as  to  bring  a  case  like  Lord  Gerard's  within  its  scope. 
Whether  the  Legislature  has  succeeded  may  be  open 
to  doubt,  but  I  am  of  opinion  that  it  has  succeeded, 
and  that  if  Lord  Oerard^s  ccue  had  been  decided  imder 
tiie  later  Act  Lord  Gerard  would  have  been  held  to 
be  liable.  Then  is  there  any  distinction  in  principle 
between  Lord  Qerard* b  case  and  the  present  case? 
In  the  former  the  building  owner  contracted  for  the 
delivery  of  the  building  materials  on  his  land ;  in  the 
latter  the  building  owner  (the  London  County 
Council)  contracted  for  the  erection  of  the  buildings 
on  ttifir  land.  In  each  case  the  same  consequence 
follows  from  the  contract — namely,  that  the  materials 
are  conducted  aloDg  the  road.  The  only  diiferenoe  is 
that  in  the  one  case  the  materials  belong  to  the 
building  owner  as  soon  as  they  are  delivered,  whereas 
in  the  other  the  materials  do  not  belong  to  the 
building  owner  until  they  are  worked  into  the  struc- 
ture by  ^e  contractor.  In  both  cases  orders  were 
E'ven — that  is  to  say,  contracts  were  made — and  in 
>th  cases  the  consequence  of  the  orders  or  contracts 
was  tiiat  the  traffic  was  conducted  along  the  roads. 
I  think  that  the  plaintiffs  are  entitUd  on  this,  the 
main  question  in  the  case,  to  succeed. 

But  then  it  is  said  that  inasmuch  as  the  two  build- 
ing contracts  were  made  before  the  later  Act  came 
into  force — namely,  before  the  Ist  of  January,  1899 — 
no  orders  within  the  meaning  of  the  Act  can  be  said 
to  have  been  given  .at  all.  fiat  I  think  it  is  not  the 
giving  of  the  order  which  creates  the  liability ;  it  is 
the  doing  the  damage,  and  therefore,  though  the 
contracts  were  made  before  the  new  Act,  yet  if,  and 
to  the  exteot  that,  damage  was  done  afterwards,  I 
think  the  defendants  are  liable. 

Another  point  was  taken  on  behalf  of  the  defend- 
ants. It  was  said  that  in  respect  of  the  damage 
done  in  the  execution  of  Kirk  &  Bandall's  work 
the  proceedings  to  recover  the  amount  were  begun 
too  late.  I  think  that  is  so.  The  damage  done  by 
Kirk  &  Bandall  was,  in    my    opioioo,  the  conse- 

rice  of  their  particular  boilding  contract,  and, 
efore,  clause  (b)  of  sub-section  1  of  section  12 
of  the  Aot  of  1898  applies.  That  provision  is  that 
"proceedings  for  the  recovery  of  any  expenses 
incurred  after  the  passing  of  this  Act  shall  be 
commenced  within  twelve  months  of  the  time  at 
which  the  damage  has  been  done,  or,  where  the 
damage  is  the  cod  sequence  of  any  particular  build- 
ing contraot  or  work  extending  over  a  long  period, 
shall  be  commenced  not  later  than  six  months 
after  the  completion  of  the  contract  or  work." 
Kirk  &  Bandall's  contract  was  completed  on  the 
15th  of  April,  1899,  and  the  writ  was  not  issued  until 
the  22nd  of  December,  1899.  Finally  it  was  said 
that  the  form  of  the  surveyor's  certificate  was  not 
sufficient  because  it  does  not  appear  on  its  face  that 
in  making  it  regard  has  been  bad  to  ''  the  average 
expenses  of  repairing  highways  in  the  neighbourhood  " 
within  the  meaning  of  the  23rd  section  of  the  Act  of 
1878.  I  think  nothing  of  this  point.  I  am  quite 
satisfied  that  the  certificate  did  make  it  appear  to  the 
plaibtiffs  that  extraordinary  expenses  within  the 
meaning  of  the  section  had  been  incurred ;  and,  if  it 
did  that,  it  was  a  certificate  which  complied  witii  the 
requirements  of  the  law. 

The  amoimt  reooverable  by  the  plaintiflFs  must, 
therefore,  be  ascertained  in    accordance    with   the 


principle  I  have  laid  down,  and  I  trost  neither  party 
will  spend  any  more  of  the  ratepayers*  money  in 
litigatbig  this  question. 

Judgment  for  tJie  plairUiffa, 

Solicitors  for  the  plaintiffs,  Lydl  &  Co»,  for  E»  Q. 
WiUon^  Epsom. 

Solicitors  for  the  defendants,  Blaxland. 


May  11,  1900. 


Prob.  Div.  &  Adm.  Div.  > 
Admiralty.  ) 

•*  The  Savona."  (a.) 

Ship — Charier  party — Damage  to  cargo— Goods  carried 
into  England  and  Wales — Admiralty  Court  Act,  1861 
(24  Vict.  c.  10),  s.  6 — Reasonable  care  of  cargo — Cargo 
unloaded  at  port  of  refuge  —  Refusal  to  carry  on — 
Excepted  perils. 

Case  in  which  a  master  of  a  vessel  laden  with  a  cargo 
of  coals,  having  been  compelled  to  put  into  a  port  of  refuge 
and  discharge  the  cargo  in  order  to  repair  his  ship,  was 
held  justified  in  refusing  to  carry  on  the  cargo  which  Aad 
in  parts  been  saturated  with  sea  water  and  become  heated. 

Notara  V,  Henderson,  20  W.  B.  433,  L.  B.  7  Q,  B. 
225,  discussed. 

This  was  an  action  in  rem  under  the  sixth  section 
of  the  Admiralty  Court  Act,  1861,  instituted  on 
behalf  of  the  owners  of  a  cargo  of  coals  laden  on 
board  the  ship  Savona  against  The  Savona  to  recover 
for  the  brea^  of  chaiter-party  in  not  delivering 
the  cargo  at  the  agreed  port  of  discharge. 

The  petition  alleged  that  by  a  charter-party  dated 
the  27th  of  October,  1899,  made  between  the  plaintiffs 
and  defendants,  it  was  asreed  that  The  Savona  should 
load  at  Cardiff  a  cargo  of  coali,  and  being  so  loaded 
should  proceed  to  Cape  Town  and  there  discharge  the 
cargo ;  that  the  coals  were  loaded  in  due  course  and 
The  Savona  started  with  them  to  Cape  Town,  but 
owing  to  stress  of  weather  was  obliged  to  put  into 
FalmouUi  for  repairs ;  that  the  defendants  there  dis- 
charged the  carffo  and  in  breach  of  the  terms  of  the 
charter-psjrty  rax  used  to  load  it  again  and  carry  it  on 
to  Cape  Town ;  and  that  the  defendants  alleged  and 
the  plaintiffs  denied  that  the  coal  had  been  rendered 
by  perils  of  the  sea  unfit  to  carry  on  to  Cape  Town. 

The  defendants  set  up  a  defence  that  on  the  voyage 
bad  weather  was  met  with  and  both  ship  and  cargo 
thereby  sustained  damage;  that  the  cargo  became 
wet  and  damaged  and  witii  the  plaintiff's  assent,  and 
necessarily,  was  discharged  at  Falmouth  ;  that  it  was 
then  found  to  be  in  an  unfit  state  to  be  reloaded  and 
carried  on ;  and  that  the  defendants  were  never  required 
by  the  plaintiffs  to  carry  it  on,  but  were  excused  from 
doing  so  by  reason  of  excepted  perils^namely,  perils 
of  the  sea. 

May  9.^0n  this  day  the  suit  was  heard  before  the 
'je  in  court  (Barnes,  J.)  assisted  by  two  of  the 
Ider  Brethren  of  the  ^^rini^  House. 

ScruttoUf  for  the  plaintiffs. 

Joseph  WdUon,  Q.C.,  and  /.  A,  Hamilton,  for  the 
defendants. 

The  following  cases  were  referred  to  Notara :  v. 
Henderson,  20  W.  R.  443,  L.  B.  7  Q.  B.  226 ;  Assicura- 
zioni  Oenerali  v.  TAe  Bessie  Morris  Steamship  Co., 
[1892]  1  Q.  B.  571,  40  W.  R.  Dig.  238 ;  41  W.  B.  83, 
[1892]  2  Q.  B.  652. 

Cur.  adv,  vult. 


(a.)  Reported  by  C.  P.  Jemmett,  Esq.,  Barrister- 
at-Law. 
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May  11. — Bahnes,  J. — This  is  an  action  by  the 
owners  of  a  cargo  of  ooals  lately  laden  on  board  the 
ship  Savona  *'  against  the  owners  of  the  ship  Savona^* 
for  damages  for  what  is  aUeged  to  be  a  wrongful 
refnsal  on  the  part  of  the  defendants  to  carry  the 
cargo  to  Gape  Town,  and,  in  the  aLtemative,  for  a 
contribution  to  general  average  from  the  defendants. 
The  8avon%  had  been  chartered,  on  the  27th  of 
October,  1899,  by  the  Castle  Mail  Packet  (Limited) 
to  load  a  cargo  of  coals  at  Cardiff,  and  to  proceed 
tterewith  to  Cape  Town  and  deliver  the  same  there. 
The  freight  was  to  be  19s.  9d.  per  ton,  of  which 
two-thirds,  less  5  per  cent,  for  ali  charges,  was 
to  be  paid  in  London  within  eight  days  of 
the  final  sailing  of  the  vesseL  The  vessel  started 
on  her  voyage  after  loading  the  cargo  and  she 
met  with  ex^mely  severe  weather  so  much  that 
when  she  was  somewhere  off  Finisterre  she  was  com- 
pelled to  put  back  to  Falmouth.  The  evidence  of  the 
master  shows  that  she  met  with  very  severe  weather, 
sustained  a  variety  of  damage,  and  that  a  hurge  quan- 
tity of  water  had  found  its  way  to  Afferent  parts  of 
the  ship  and  down  into  the  cargo.  When  the  vessel 
reached  Falmouth  it  was  found  necessary  to  discharge 
the  cargo,  partly,  as  I  understand,  because  of  the  neces- 
sity of  doing  so  arising  from  the  condition  of  the  ship 
herself,  and  partly  also  because  of  the  condition  of  the 
cargo,  which  the  surveyors  who  saw  it  as  it  was  dis- 
charged found  to  be  heating  in  several  places,  and  to 
be  damaged  largely  by  sea-water  in  different  parts  of 
the  ship  and  down  into  the  cargo.  Ttiereupon  the 
plaintiffs  and  the  defendants  appointed  surveyors  to 
examine  the  cargo  as  it  was  d[ischarged,  and  these 
surveyors  attended  throughout  the  discharge.  One 
of  them  who  was  called  stated  that  he  saw  the  cargo 
on  thirty  different  occasions  when  it  was  being  dis- 
charged. The  surveyors  who  had  been  so  appointed 
— one  of  them,  Mr.  Buckley,  who  went  at  the 
request  of  Messrs.  Donald  Currie  &  Co.,  the  shippers 
of  the  cargo,  and  the  other,  Mr.  Downiog,  who, 
I  think,  acted  on  behalf  of  the  defendants, 
reported  from  time  to  time.  I  think  we  have 
haii  only  the  report  of  Mr.  Buddey  read,  but  as 
far  as  I  read  me  evidence,  substantially  he  and 
Mr.  Downing  agreed  about  the  points  "which  are 
specified  in  that  report  which  was  put  in.  The  report 
of  Mr.  Buckley  of  the  12th  of  January,  when  the  ship 
had  first  come  back,  wound  up  by  saying  that  he  was 
of  opinion  that  **  the  risk  woidd  be  too  great  for  the 
vessel  to  proceed  with  the  cargo  to  Cape  Town,"  and 
when  the  discharge  was  finallv  completed,  which  was 
about  the  22Dd  or  23rd  of  February,  he  wrote  tiiis 
report :  *'  Having  carefully  considered  the  facts  stated 
in  my  daily  reports,  I  am  of  opinion  that  the  con- 
dition of  the  coal  renders  it  totally  unfit  for  reship- 
ment  for  any  port  beyond  the  tropics."  Now  the 
owners  of  the  coal  in  the  meantime  had  abandoned  it 
to  their  underwriters,  and,  as  far  as  I  can  follow  from 
the  correspondence,  the  underwriters  had  sent  down  a 
surveyor,  who  saw  the  coal,  and  there  is  a  letter  of  the 
17th  of  January  from  Messrs.  Fox  &  Co.,  who  acted  as 
agents  to  Messrs.  Donald  Cuirie  &  Co.,  to  the  effect 
that  they  gathered  that,  under  all  the  drcumstancee,  the 
surveyor  did  not  consider  that  it  would  be  wise  for  the 
voyage  to  be  continued.  None  of  the  surveyors  who 
inspected  the  cargo  at  that  time  on  behalf  of  the 
underwriters  were  called  at  the  hearine  of  the  case, 
and  the  only  persons  who  inspected  this  cargo  with 
anything  like  accuracy,  and  whose  reports  and 
evidence  have  been  before  us,  were  the  surveyors 
who  acted  on  behalf  of  the  owners  of  the  ship  and 
the  owners  of  the  cargo.  Now  I  have  said  that 
the  whole  of  the  cargo  appears  to  have  been  dis- 
charged by  about  the  22nd  of  February.  There  then 
came  some  correspondence.    On  the  7th  of  March 


the  firm  who  acted  for  the  owners  of  the  ship  wrote  to 
Messrs.  Donald  Currie  &  Co.  asking  what  course  they 
propose  to  adopt  with  regard  to    the   cargo,  and 
saying  that   the   owners  of   the  ship  proposed  to 
aliandon  the  cargo,  and  were  claiming  for  their  loss 
of  freight  against  iheir  underwriters.    To  that  letter 
Messrs.  Donald  Currie  &  Co.,  on  the  9th  of  March, 
wrote :  '*  We  beg  to  inform  you  that  the  underwriters 
have  declined  to  agree  to  the  abandonment  of  the 
cargo,  and  consequently  we  see  nothing  for  it  but  for 
the  ship  to  complete  we  voya^."      That  letter  is 
treated  by  the  ^aintiffs  as  being  a  request  to  the 
defendants  to  carry  the  cargo  on,  and  the  prior  letter 
is  treated  as  a  refusal  on  the  part  of  defendants  to  carry 
it  on.  Thereupon  the  writ  in  this  action  was  issued  on 
the  28th  of  March  last,  claiming  the  damages  which  I 
have  referred  to,  and  a  contribution  in  general  average. 
It  seems  to  me  that  the  esse  must  be  dealt  with  as  at 
the  date  at  whidi  this  action  was  commenced — ^namely, 
on   the    28th   of   March,   1900.    At  that  time  the 
plaintiffiB  in  the  case  had  insisted  that  the  cargo  must 
be  carried  on,  though  I  think  it  is  dear  that  they 
did  not  themselves  desire  this  to  be  done,  but  wete 
forced  to  take  up  that  position  by  their  underwriters. 
The  defendant  shipowners,    on  the  other  hand,  had 
contended  that  the  cargo  ought  not  to  be  carried  oo. 
The  question,  therefore,  to  be  decided  is  whether  at 
the  a&te  of  the  issue  of  the  writ  there  was  a  breach 
of  contract  on  the  part  of  the  shipowners,  because  it 
must  bd  made  out  that  there  was  a  breach  at  that 
time  in  order  to  establish  a^  ri^ht  of  action.    The 
evidence  of  this  consists  practically  of  the  reports  of 
Mr.  Downey  and  Mr.  Budiley,  who  saw  the  cargo  and 
advised  upon  it  up  to  that  date,  with  the  exception  of 
the  underwriters'  surveyors,  who  have  not  been  called, 
though  they  seem  to  have  seen  the  cargo.    Mr.  Buckley 
and  MX,  Downey  were  of  opioi9n  that  the  cargo  was 
not  fit  for  reshipment,  and  they  sabstantially  maintain 
that  opinion  up  to  the  present  time,  based  upon  the  con- 
dition of  the  coal  as  seen  by  them  as  it  was  discharged. 
The  further  evidence  which  has  been  given  by  the 
plaintiffiB  and  def enditnts  is  with  reference  to  what  took 
place  after  that  date.    The  plaintiffs  called  an  expert 
analyst  who  saw  this  cargo  on  the  27th  of  April,  and 
another  expert  analyst.  Dr.  Dyer,  who,  in  consequence 
of  Mr.  Nimmo's  report  on  samples,  made  an  analysis 
of  the  coal  though  he  did  not  see  the  cargo  itself. 
Mr.  Addie  saw  the  cargo  on  the  31st  of  March — ^that 
is,  after  the  date  of  the  writ—and  Mr.  Milbank,  of 
the  Salvage  Association,   saw  it  on  behalf  of  the 
plaintiffs  oi^  the  5th  of  May.     Now,  the  evidence  of 
tiiese  gentlemen,  dealing  with  it  broadly,  is  to  the 
effect  that  the  cargo  is  in  a  condition  to  be  carried  to 
its  destination.    The  evidence  of  those  who  saw  the 
cargo  on  behalf  of  the  defendants  is,  from  first  to  last, 
that  it  is  not  even  now  fit  to  be  carried  on,  though 
Professor  Lewis,  a  very  experienced  chemist,  considers 
that   whilst   it    was   not   fit   to  be  carried   on   at 
the  date  of  the  writ— namely,  the  28th^  of  March, 
it  coidd  now  be  re-shipped  and  carried  on  if  the  smaU 
coal  which  has  been  produced  by  the  different  handlings 
of  the  cargo  were  eliminated  from  it.    It  seems  to  me 
that  the  result  of  the  evidence  is  to  show  these  two 
facts :  first,  that  the  cargo  was  not  fit  to  carry  on  and 
was  not  fit  for  reshipment  at  any  time  prior  to  the 
issue  of  the  writ ;  secondly,  that  it  is  at  the  present 
data  fit  to  be  carried  on  provided  the  carso  has 
eliminated  from  it  the  large  portion  of  small  coed 
which  according  to  the  evidence  would  constitute  a 
source  of  danger  in  respect  of  spontaneous  combustion 
if  it  were  i^ipped  with  the  rest  of  the  coal.  Assuming 
that  to  be  the  conclusion  to  be  drawn  from  the 
evidence,  a  question  of  very  considerable  difficulty 
arises ;  but  before  I  deal  with  it  I  will  dispose  of 
one  point  raised  by  the  plaintiffiH-namoly,  that  in 
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the  course  of  the  disoharge  of  the  cargo,  whoever 
was  reBpoiu&hle  for  the  care  of  it— that  is,  the 
master  acting  through  his  aeents  —  might  have 
separated  the  wet  ooal  from  we  dry,  and  placed 
the  dry  ooal  in  a  position  to  he  reshipped.  That 
seems  a  practical  question,  which  the  defendants 
have  met  hy  evidence  that,  having  regard  to  the 
general  nature  of  the  wetling  which  the  coal  had 
received — that  is,  wetting  not  over  the  whole  of  it, 
but  in  a  great  many  places  it  was  not  a  practicaUe 
matter.  I  have  consulted  the  Elder  Brethren  about 
this,  and — ^taking  the  evidence  upon  the  point  given 
by  the  defendants,  which  is,  I  think,  correct — ^their 
opinion  is  that  it  would  not  have  been  a  practical 
matter  to  have  separated  the  dry  coal  from  the  wet; 
in  other  words,  that  there  was  nothing  wrong  in  the 
mode  in  which  the  ooal  was  dUoharsed  or  in  the  mode 
of  storing  the  ooal  ashore,  or  in  deuing  with  it  in  the 
way  it  was  in  fact  dealt  with. 

Having  disposed  of  that  point,  I  come  to  the  ques- 
tion which  I  have  to  solve  with  regard  to  the  unfit- 
ness of  the  cargo  and  its  subsequent  fitness  for 
resbipment  if  something  was  done  to  it,  which  seems 
to  me  to  go  to  the  root  of  this  case.  Shortly  before 
the  issue  of  the  writ  the  plaintiffs  said,  really  for  their 
underwriters,  **The  cargo  must  go  on,"  and  the 
defendants  said,  **  We  cannot  take  it  on."  I  have 
to  consider  what  then  and  there  ought  to  have 
been  done — ^in  other  words,  whether  the  master  com- 
mitted a  breach  of  contract  by  refusing  to  carry  the 
cargo  on,  which  I  have  found  was  at  the  time  unfit  to  be 
reshipped  and  carried  to  its  destination  in  safety. 
This,  I  think,  is  really,  after  the  findings  of  fact,  more  a 
matter  of  law  than  of  fact.  But  there  is  one  matter 
about  which  I  have  asked  the  Elder  Brethren  their 
opinion  because  it  fortifies  the  position  which  I  tiiink 
is  the  correct  one  to  take  up  having  regard  to  the  law 
applicable  to  this  ca«e,  and  that  is  whether  from  a 
practicable  point  of  view  the  master  of  the  ship,  who 
had  been  informed  by  everybody  who  saw  the  cargo 
up  to  that  time,  including  the  surveyors  on  both  sides, 
that  it  could  not  be  carried  on  safely,  would  be  justified 
in  taking  the  risk  of  reloading  it  and  carrying  it  on. 
On  this  point  the  Elder  Brethren  take  a  strong  view, 
and  say  that  no  master,  having  regard  to  the  danger 
which  was  to  be  anticipated  of  spontaneous  com- 
bustion and  to  the  materials  for  forming  a  judgment 
which  both  sides  placed  before  him  at  that  time,  would 
have  been  justified  in  taking  the  nak  of  resbipping 
the  cargo.  It  is  said,  however,  that  that  will  not  get 
rid  of  the  difficulty,  because,  as  matters  have  subse- 
quently turned  out,  by  waiting  two  months  or  so, 
the  cargo,  after  somethmg  has  l^en  done  to  it,  might 
be  reshippf  d,  and  that  the  plaintiffs,  acting  for  the 
underwriters,  are  proceeding  to  reship  it,  and  have 
chartered  a  ship  for  that  purpose.  But  I  do  not 
think  this  caee  can  be  deoded  by  what  happened 
afterwards,  except  as  a  test  of  what  was  the  true 
state  of  things  at  the  time  when  the  question  of 
breach  has  to  be  considered. 

The  position,  therefore,  is  this:  At  the  time 
when  this  action  was  commenced  everybody  agreed 
that  it  could  not  be  reshipped  with  safety,  and 
I  have  stated  the  view  as  to  the  risk  which  the 
master  would  have  taken  on  himself  by  acting 
in  defiance  of  that  opinion.  It  seems  to  me  that, 
regarding  the  matter  at  that  time,  there  was 
nothing  to  show  how  long  it  might  possibly  be 
before  those  concerned  could  come  to  the  conclusion 
that  the  cargo  could  be  reshipped.  Then  the  master, 
looking  at  the  matter  from  the  point  of  view  of  time, 
would  have  to  face  the  position :  '*  I  cannot  ship  this 
cargo  now.  Everybody  agrees  that  the  risk  would  be  too 
great.  How  long  am  I  to  wait  until  it  is  possible  to 
do  soP"    That  was   a  problematical  matter,  as  is 


shown  by  the  fact  that  some  of  the  experts  called 
maintrfun  that  even  now  it  is  not  $t  to  be  reshipped. 
How  long  is  a  master  face  to  face  with  that  position 
to  wait  till  he  can  make  up  his  mind  that  he  can 
carry  the  cargo  without  risk  to  the  ship  and  to  the 
lives  of  those  on  board  of  her.  I  do  not  think  that 
the  observations  that  were  referred  to  by  counsel, 
and  which  are  to  be  found  in  Natara  v.  Hendenwn.^ 
are  precisely  applicable  to  this  position,  but  tiiey 
illustrate  the  difficulty  in  which  a  master  is  placed 
who  has  to  face  the  position  whether  he  shall  reload 
and  carry  a  cargo  or  not.  In  that  case,  Willes,  J., 
delivering  the  judgment  of  the  court,  said :  **  A  fair 
allowance  ought  to  be  made  for  the  difficulties  in 
which  the  master  maybe  involved.  The  performance 
of  such  a  duty  whether  it  be  for  the  joint  benefit  of 
the  shipowner  and  the  shipper  or  for  the  benefit  of 
the  shipper  only  could  not  be  excused  by  reason  of 
insignificant  delay  not  amountinff  to  deviation ;  and 
there  are  many  cases  of  reasoname  delay  in  pcnts  of 
call  for  purposes  connected  with  the  voyage  thou^ 
not  necessary  for  its  completion  which  do  not 
amount  to  deviation.  It  could  not  be  insisted 
upon  if  a  deviation  were  involved.  The  place, 
the  season,  the  extmt  of  the  deterioration, 
the  opportunity  and  means  at  hand,  the  interests 
of  other  persons  concerned  in  the  adven- 
ture whom  it  might  be  unfair  to  delay  for  the  sake 
of  the  part  of  the  cargo  in  peril ;  in  short,  all  circum- 
stances affecting  risk,  trouble,  delay  and  inconvenience 
must  be  taken  into  account.  Nor  ouffht  it  to  be 
forgotten  that  the  master  is  to  exercise  a  discretionary 
power,  and  that  his  acts  are  not  to  be  censured 
because  of  an  unfortunate  result,  unless  it  can  be 
affirmatively  made  out  that  he  has  been  guilty  of  a 
breach  of  duty." 

In  this  case  it  appears  to  me  that  the  plaintiffs— the 
nominal  plaintiffs  because  they  represented  the 
underwriters,  left  the  master  to  deal  with  the  matter 
and  determine  it.  The  correspondence  undoubtedly 
phows  that,  especially  the  letter  in  which  the 
plaintiffs  say,  "We  see  nothing  for  it  but 
for  the  ship  to  complete  her  voyage."  What 
was  the  master  to  do  ?  My  opinion  is  that  he 
was,  taking  all  the  circumstances  into  consideration, 
justified  in  saying  that  the  cargo  could  not  safely 
be  reshipped,  and  that  he  must  refuse  to  do  it ;  that 
he  was  not  bound  to  wait  for  weeks,  or  it  might  be 
months,  to  ascertain  whether  it  would  be  fit  at  some 
future  date  when  somethmg  had  happened  in  the 
way  of  further  drying  or  something  had  been  done 
to  it  in  the  way  of  screening.  The  only  other  point 
I  think  it  necessary  for  me  to  refer  to  is  this,  that 
I  have  found  as  a  fact  on  the  evidence  that  even  now 
it  is  not  safe  to  reship  this  cargo  without  the  separa- 
tion of  the  small  coal  as  indicated  by  Professor 
Lewis.  With  regard  to  that  point  the  witnesses  said 
that  there  were  no  facilities  for  carrying  out  tiie 
separation  at  Falmouth,  and  that  the  time  and  money 
which  would  be  involved  were  out  of  all  question. 
That  element,  I  think,  comes  into  consideration 
in  arriving  at  the  decision  at  the  time,  because 
it  is  not  mierely  a  question  of  risk  of  reshipment  or  of 
waiting,  but  it  is  also  a  question  of  the  cost  whidi 
would  have  to  be  incurred  if  the  master  has  to  act  to 
produce  a  state  of  safety  at  a  later  period.  If  the 
time  and  expense  involved  are  out  of  all  proportion  to 
the  value  of  the  cargo,  which  is  the  opinion  of  tboie 
who  have  given  evidence  on  this  point  and  about 
which  there  is  no  conflict,  I  think  that  that 
further  element  must  be  taken  into  consideration  in 
determining  at  the  time  whether  the  master  is  then 
and  there  oound  to  decide  to  take  the  cargo  on.  A 
strong  point  made  by  the  plaintiffs  is  that  th^  say 
^  '*  Someone  eke  is  willing  to  do  it,"  but  that  is  at  a 
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lonf  period  afterwardi,  when  oirouniBtaiioes  have 
entuely  changed  and  it  ifl  to  be  done  under  a  contract 
by  the  under  writers,  who  are  bound  to  pay  aU  the 
forwarding  expeoBes.  That  is  not  the  same  position 
as  if  the  reshipment  had  been  taken  np  at  the  simple 
risk  of  merchants  on  one  side  with  the  shipowners  to 
deal  with  on  the  other  side. 

The  case  is  one  of  some  difficulty,  but,  exerotsiog  the 
best  judgment  I  have  been  able  to  form  and  having 
regard  to  all  the  fkcts,  I  am  of  opinion  that  there  was 
no  breach  of  contract  by  the  shipowners  entitling  the 
plantiff«  to  recover  in  this  action.  There  is  an 
alternative  claim  for  genoral  average  expenditure, 
but  there  may  be  a  question  with  regard  to  that 
as  to  whether  any  right  of  action  can  be  maintained 
in  rem  in  respect  of  a  claim  for  general  average.  The 
only  right  of  action  in  this  case  is  a  right  of  action 
under  the  sixth  section  of  the  Admiralty  Court  Act, 
1861,  giving  the  right  to  sue  for  any  breach  of  duty 
or  breach  of  contract  on  the  part  of  uie  owners  of  The 
Bavana.  It  has  not  been  shown  tihat  there  has  been 
any  wrongful  refusal  to  pay  general  average,  and  as 
the  defendants  have  agreed  to  accept  service  in  this 
country  in  an  action  in  personam  for  general  average 
if  any  such  action  be  brought,  the  claim  for  general 
average  will  by  consent  be  struck  out  of  the  proceed- 
ings in  the  present  suit. 

Solicitors  for  plaintifiBB,  WaUera^  Johnson,  Buhh,  S 
WhaUon. 

Solidton  for  defendants.  Cooper  <k  Co. 


Otourt  of  appeal* 

From  Chan.  Div.  j 

(Rigby,  Vaughan  Williams,  \        Jan.  22 ;  Feb.  22. 
and  Stirling,  L.JJ.)         ) 

City  of  London  Electric  Liohting  Co.  v.  Mayor, 
&o.,  OF  THE  City  of  London,  (a.) 

Contract  —  City  of  London  Corporation  —  Interest  of 
member  —  Illegality  —  City  of  London  Sewers  Act, 
1848,  «.  ^2— City  of  London  Sewerfi  Act,  1851,  ss. 
68,  57. 

The  fact  thai  a  commissioner  of  sewers  or  an  alderman 
or  common  councilman  of  the  Ctiy  of  London  is  interested 
or  concerned  in  a  contrctct  made  by  the  Commissioners  of 
Sewers  toith  a  company,  by  reason  of  his  being  a  share^ 
holder  in  such  company,  is  sufficient  to  render  the  contract 
nuU  and  void. 

This  was  an  appeal  from  a  decision  of  Farwell,  J., 
of  the  4th  of  May,  1900. 

In  this  action  the  plaintifib  claimed  a  declaration 
that  three  several  agreements— (1)  an  agreement  dated 
the  19th  of  May,  1890,  and  made  by  and  between  the 
Brush  Electrical  Engineering  Co.  (limited)  and  the 
Oommissioners  of  Sewers  of  the  City  of  London ;  (2} 
an  agreement  dated  the  28th  of  May,  1890,  and  made 
by  and  between  the  Laing,  Wharton,  and  Down 
Oonstmction  Syndicate  (Limited)  and  the  said 
commissioners ;  and  (3)  an  agreement  dated  the  6th 
of  February,  1891,  and  made  by  and  between  the 
Brash  Electrical  Engineering  Co.  (Limited)  and  the 
said  commissioners — were  valid  and  subsisting. 

The  three  agreements  were  transferred  to  the 
plain tiffii  by  two  indentures,  dated  the  2l8t  of 
▲ogost,  1891. 

(a.)  Reported  by  S.  E.  Williams,  Esq.,  Barrister- 
at-Law. 


The  defendants,  who  were  the  successors  in  title  and 
office  of  the  Commissioners  of  Sewer«,  pleaded  by  way 
of  defence  to  the  plaintifib*  daim  that,  at  the  respec- 
tive times  when  the  contracts  and  indentures  were 
made  and  thereafter,  persons  being  Commissioners  of 
Sewers  and  persons  being  members  of  the  court  of 
aldermen,  and  persons  being  members  of  the  common 
council  of  the  City  of  I^ndon  were,  or  became, 
directly  or  indirectly,  interested  or  conoemed  in  the 
said  contracts,  and  that  by  reason  thereof,  and  by 
virtue  of  section  42  of  the  City  of  London  Sewers 
Act,  1848,  the  said  contracts  were  and  became  null 
and  void. 

The  contracts  in  question  were  for  lighting  the  city 
by  electricity. 

The  dty  had  been  lighted  under  these  contracts 
since  1891,  but  in  1898,  the  defendants,  in 
consequence  of  certain  facts  which  then  came  to  their 
knowledge,  repudiated  the  contracts. 

The  plaintimi  thereupon  commenced  this  action. 

It  appeared  that  at  the  date  of  the  contracts  some 
of  the  commissioners,  aldermen,  and  common  council- 
men  were  sharehdders  in  the  Brush  Co.  and 
also  in  the  plaintiff  company,  and  it  was  contended 
on  behalf  of  the  defendants  that  that  fact  rendered 
the  contracts  nuU  and  void. 

The  question  depended  upon  the  construction  of 
the  City  of  London  Sewers  Acts,  1848  and  1851. 

The  Act  of  1848,  after  repealing  certain  earlier  Acts 
and  vesting  the  power  of  lighting  in  the  commissioners, 
and  providing;  for  the  appointment  of  the  com- 
missioners and  their  meetings,  quorum,  and  the  like, 
enacted  in  section  33  as  follows : 

'*  And  be  it  enacted  that  it  shall  be  lawful  for  the 
commissioners,  or  any  committee  appointed  by  them, 
to  enter  into  and  contract  in  the  name  of  the  oom- 
missioners with  any  persons  for  the  execution  of  any 
works  directed  or  authorized  by  this  Act  to  be  done 
by  the  commissioners,  or  for  furnishing  materials  or 
labour,  or  for  any  other  matters  or  things  whatsoever 
necessary  for  enabling  them  to  carry  the  purposes  of 
this  Act  into  full  and  complete  effect,  in  such  manner, 
and  upon  such  terms,  and  for  such  sums  of  money, 
and  under  such  stipulations,  regulations,  and  restric- 
tions as  the  commissioners  or  such  committee  shall 
think  proper." 

The  Act  then  provided,  by  section  41,  that  the 
commissioners  were  not  to  be  personally  liable  on 
such  contracts,  and  section  42  enacted  as  follows : 

"That  no  person,  beinff  a  commissioner,  or  a 
member  of  the  court  of  afiermen  of  the  common 
council  of  the  dty,  shall  be  directly  or  indirectly 
interested  or  concerned  in  any  contract  which  shall  Im 
made  or  entered  into  by  or  on  behalf  of  the  oom- 
missioners for  the  execution  of  any  works  by  this  Act 
directed  or  authorized  to  be  done  or  executed,  or  for 
furnishing  materials  or  labour,  or  for  any  other  matter 
or  thing  whatsoever,  upon  pain  that  every  such 
contract  shall  be  nuU  and  void,  and  that  the  person 
who,  beinff  a  commissioner,  or  a  member  of  the  said 
court  of  sidermen  or  of  the  common  counoil,  shall  be 
so  interested  or  concerned  therein  shaU  for  every  such 
offence  forfeit  and  pay  the  sum  of  £100  to  any  person 
who  shall  sue  for  the  same,  to  be  recovered  in  any  of 
the  superior  courts  by  action  of  debt  or  on  the  case." 

The  Act  also  enabled  the  commissioners  to  contract 
for  the  supply  of  water  (section  55)  and  to  contract 
with  gas  companies  or  other  persons  to  supply  gas  or 
light  to  the  city  by  any  other  mode  (section  116). 

By  the  Act  of  1851,  which  was  passed  in  order  to 
continue  the  earlier  Act  (which  would  otherwise  have 
expired)  with  such  variations  and  additions  as  had 
been  shown  to  be  necessary,  it  was  (by  section  53) 
enacted  as  follows : 

**  That  no  person,  being  a  commissioner,  who  is  a 
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shaieholder  in,  or  surveyor,  solicitor,  or  agent  for  any 
gas  company,  water  company,  paving  company,  or 
any  work,  nndertaking,  or  speculation  the  contracting 
with  or  the  promotion  or  carrying  out  of  which  shall 
be  discussed  at  any  meeting  of  the  commissioners, 
shall  be  eligible  to  sit  or  vote  as  a  commissioner  while 
such  subject  is  under  the  discussion  of  the  com- 
missioners* 

Farwell,  J.,  was  of  opinion  that  the  Act  of  1848 
contemplated  that  the  commissioners  would  enter 
into  contracts  of  two  sorts— (1)  for  the  construction 
of  works  or  supply  of  materials  to  the  citv  which 
would  beoome  thdr  own  property,  and  which  he 
called  *'  construction  contracts " ;  and  (2)  for  the 
supply  of  water  for  deansing  or  of  gas  or  other 
illnmiiiant  for  lighting  the  city  by  companies  or 
persons  owning  waterworks  or  gasworks  or  the  like; 
that  the  contracts  in  question  in  this  case  fell  under 
the  second  head;  that  sections  33  to  42  formed  a 
group  of  sections  dealing  with  construction  contracts; 
and  that  notwithstancUng  the  generality  of  the 
language  of  section  42,  that  section  applied  to 
oonstruction  contracts  only.  Moreover,  section  42 
ought  to  be  read  with  section  53  of  the  Act  of  1851, 
and  (in  his  opinion)  it  would  be  idle  to  enact  that  a 
commissioner  who  was  a  shareholder  in  any  con- 
tracting company  should  not  be  eligible  to  vote  on 
the  contract  if  '^e  mere  fact  of  his  being  a  share- 
holder rendered  it  impossible  that  any  contract  could 
be  entered  mto.  Lastly,  he  thought  that  if  section  42 
was  ambiguous,  as  he  held  it  was,  the  more  reason- 
able construction  ought  to  be  preferred.  He  there- 
fore made  a  declaration  in  favour  of  the  plaintifTs. 

The  defendants  appealed. 

Sioinftn  Eady^  K,C,f  Dandewerts,  K,C,,  and  A.J, 
Walter^  for  the  appellants. 

Cftpps,  K.C,  and  Boskill,  for  the  plaintifb. 

Cur,  adv,  vutt. 

Feb.  22.— Vaughan  Wimjams,  L.J.,  r#ad  the 
following  judgment  of  Bioby,  L.J.,  in  which  he 
concurred:  Alter  careful  consideration  of  the  pro- 
visions of  the  Act  of  1848,  of  the  judgment  of  Far- 
well,  J.,  and  of  the  arguments  aadressed  to  u«,  I 
am  quite  unable  to  concur  in  the  construction  put 
upon  the  Act  by  the  learned  judffe.  Thii,  s^alouR 
broadly,  consists  in  treating  i3l  the  sections  of 
the  Act  from  33  to  42,  both  inclusive,  as  dealiog 
only  with  what  the  learned  judge  calls  construc- 
tion contracts,  leaving  all  other  contracts,  as,  for 
instance,  lighting  contracts,  outside  their  provisions, 
witii  the  remarkable  result  that,  notwithstanding  the 
provisions  of  section  42,  there  is  nothing  to  prevent 
any  commissioner,  alderman,  or  common  councillor 
from  having  the  largest  interest  in  any  contract  with 
the  commissioners  not  a  construction  contract  In 
contradiction  of  this  construction,  I  hold  that  the 
sections  above-mentioned  do,  in  one  part  or  another, 
deal  with  every  possible  contract  that  the  com- 
misdoners  can  enter  into  by  virtue  of  the  Act,  and 
that  the  provision  contained  in  section  42,  whatever  its 
effect,  is  to  be  applied  to  every  such  contract ;  and  I 
proceed  to  refer  to  the  different  sections  of  the  Act,  so 
far  as  it  seems  to  me  necessary  for  establishing 
that  proposition.  Section  33  authorizes  the  com- 
missioners or  any  committee  appointed  by  them  (no 
authority  to  any  such  committee  is  conferred  elsewhere 
in  the  Act)  to  contract  for  the  matters  hereinafter  men- 
tioned :  (a)  The  execution  of  any  works  directed  or 
authorized  by  the  Act  to  be  done  by  the  commis- 
sioners. This  would  plainly  authorize  a  contract  for 
constructing  sewers,  though  the  power  to  deal  with 
sewers  is  not,  except  by  general  terms,  given  or 
referred  to  by  sections  33  to  42  inclusive,  or  previously 


to  section  53.  {h)  The  furnishing  of  materials.  This 
would  elearly  authorize  a  contract  with  quarry  owners 
in  Wales,  for  instance,  to  furnish  hundreds  of  tons  of 
granite  sets  to  be  delivered  at  any  appointed  place  in 
the  city.  Such  a  contract  could  by  no  ingenuity  be 
described  as  a  construction  contract,  (c)  The  fur- 
nishing of  labour.  This  might  extend  to  the  laying 
down  of  the  granite  sets  so  as  aforesaid  purchased  or 
other  dealings  with  materials  supplied,  or  to  some 
totfdly  independent  purpose  unconnected  with  the 
supply  of  materials— 6.^.,  the  watering  or  sweeping 
of  the  streets.  Some  of  these  contracts  might  possibly, 
others  could  not  properly,  be  described  as  construction 
contracts,  {d)  i^y  other  matters  or  things  necessary 
for  enabling  them  to  carry  the  purposes  of  the  Aot 
into  full  and  complete  effect  I  can  hardly  imagine 
words  better  calc^ated  to  exclude  any  ejuidem  generis 
construction  than  t^eie  last,  even  if  it  were  possible 
to  indicate  any  one  genus  to  which  aU  the  contracts 
comiog  under  heads  (a)  {h)  and  (c)  could  be  re- 
ferred, which  I  do  not  uiink  it  is.  Obviously  a 
lighting  contract  would  be  within  these  general 
words,  and  I  do  not  know  any  contract  for  pur- 
poses of  the  Act  which  could  be  excluded.  If  the 
precedent  words  of  the  section  were  to  be  treated  as 
catting  down  the  generality  of  the  subsequent  words, 
it  would  only  be  by  a  construction  which  would 
render  both  the  execution  of  works  and  the  supply  of 
materials  or  labour  essential  to  every  contract  For 
this  there  can  be  no  reason,  and  such  a  construction 
cannot  be  accepted.  [His  lordship  then  discussed 
other  sections  of  the  Act  of  1848,  and  continued  as 
follows:]  It  does  not  require  argument  to  prove 
that  all  contracts  dealt  with  in  section  33  are  also 
referred  to  and  dealt  with  in  section  42,  and  it  is 
almost  impossible  to  suppose  such  one-sided  legisla- 
tion as  would  apply  the  striogent  provisions  of  that 
section  to  construction  contracts  only  and  leave  it 
lawful  to  any  commissioner,  alderman,  or  common 
councilman  to  have  the  largest  interest  in  any  con- 
tract witib  the  commissioners  that  is  not  a  constmo- 
tion  contract. 

As  to  the  meaning  of  section  42,  the  important 
point  for  decision  is  whether  a  corporator  or  share- 
holder of  an  iooorporated  company  is  or  is  not 
interested  directly  or  indirectly  in  any  contract 
entered  into  with  the  company.  It  was  admitted  on 
behalf  of  the  plaintiff  company  that  as  a  general 
rule  he  is  so  interested,  and  indeed  to  deny  that 
would;be  equivalent  to  saying  tbat  in  case  of  a  con- 
tract within  an  incorporate  company  no  person 
whatsoever  is  interested  though  the  whole  fortunes 
of  the  corporators  or  shareholders  may  depend  upon 
the  contract— a  contention  which  is  manifestly 
absurd.  But,  beyond  what  I  think  may  fairly  be 
^led  the  main  contention — ^viz.,  that  only  constrao- 
tion  contracts  are  within  section  42 — ^the  plaintiffiB 
have  cr^ntended,  and  the  learned  judge  has  in  their 
favour  held,  that  the  Act  of  1851,  and  particularly  sec- 
tion 53  thereof,  proves  that  under  the  special  legislation 
affecting  the  Commissioners  of  Sewers  a  shareholder  is 
not  considered  as  being  interested  in  a  contract  made 
by  his  company,  though  he  must  necessarily  share  in 
any  profits  or  loss  that  might  be  the  result  thereof. 
If  there  were  words  in  the  Act  of  1851  necessarily 
involvmg  that  conclusion,  effect  must  be  given  to 
them;  but  no  mere  conjecture  based  on  probable 
grounds  would  be  sufficient  for  the  purpose.  The 
argument  of  the  plaiotifftf,  adopted  by  the  learned 
judge,  turns  entiroly  upon  section  53  of  the  Act. 
That  is  a  section  not  relating  to  concluded  contracts, 
but  to  discussion  and  votes  antecedent  to  contracts. 
It  refers  only  to  commissioners,  and  not  to  aldermen 
or  common  ooundlmen,  though  they  are  dealt  with 
by  section  42  of  the  Act  of  1848.    The  section  was 
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obviooaly  intended  to  extend  still  further  the  dif- 
alnlities  of  commissioners,  and  there  is  nothing  to 
indicate  that  any  relaxation  of  the  provisions  of  the 
earlier  statute  was  intended.  But,  whilst  proyiding 
that  no  commissioner  being  a  surreyor,  solicitor,  or 
agent  of  a  company  with  whom  it  ib  intended  to 
enter  into  a  contract  shall  sit  or  vote,  it  applies 
naturally  the  same  proyisiou  to  a  shareholder  of  the 
company.  It  would  be  strange*  indeed,  if  a  surveyor, 
solicitor,  or  agent  were  prevented  from  sitting  or 
voting  and  a  shieureholder  permitted  to  do  both.  But 
from  the  fact  that  a  commissioner  shareholder  is 
prohibited  by  section  53  to  sit  or  vote  upon  the 
question  of  entering  into  a  contract  with  his  com- 
pany, it  has  been  argued  tiiat  he  could  not  be 
possessed  of  such  an  interest  as  under  section  42 
of  the  Act  of  1848  would  render  the  contract,  if 
and  when  made,  null  and  void.  It  would  be  un- 
necessary, it  is  argued,  to  prevent  him  from  sitting  and 
voting  if  the  fact  of  his  holding  shares  would  of  itself 
avoid  the  contract.  The  argument  loses  sight  of  the 
fact  that  a  shareholder  commissioner  might,  by  taking 
part  in  and  voting  as  to  the  expediency  and  policy  of 
a  contract  with  his  company,  exercise  perhaps  a 
decisive  influence  on  i^e  ent^ing  into  sucSi  contract 
and  yet  might  not,  when  the  contract  was  si^sd,  be 
any  longer  a  shareholder  or  any  longer  a  commissioner, 
in  either  of  which  cases  the  contract  would  be  un- 
affected by  section  42.  There  is,  in  fact,  no  necessary 
connection  between  section  42  of  the  earlier  and 
section  53  of  the  later  Act,  and  it  would  be  illogical 
and  merely  conjectural  to  aasume  that  the  utter 
section  should  interpret  the  earlier. 

The  conclusion  I  arrive  at  is  that  a  shareholder  com- 
missioner, alderman,  or  common  councilman  is  inter- 
ested within  section  42,  and  that  the  existence  of  his 
interest  is  sufficient  to  render  a  contract  with  his 
company  null  and  void.  The  fact  that  expt  ess  provision 
has  been  made  by  Parliament  that  a  member  of  an 
•'  ordinary  municipsl  council  shall  not  be  precluded,  by 
being  interested  only  as  a  shareholder  of  an  incorpo- 
rated company,  from  taking  part  in  making  a  contract 
between  his  company  and  the  corporation  of  which 
he  is  a  member  only  emphasises  the  distinction  in 
till  a  respect  between  ordinary  municipal  corporations 
and  the  city  corporation,  as  to  which  no  similar 
Parliamentary  provision  exists,  or  apparently  evfr 
has  existed,  lu.  Danckwerts  pointed  out  that  in 
legislation  relating  to  the  City  Corporation  clauses 
substantially  similar  in  effect  to  section  42  of  the  Act 
of  1848  have  been  regularly  inserted  from  a  time  long 
anterior  to  the  date  of  the  Municipal  Corporations 
Act,  1882,  down  to  the  present  time.  This  disposes 
of  the  suggestion  that  the  legislation  of  1848  was  a 
mere  experiment,  which,  being  found  unsatisfactory, 
was  amended  in  1851. 

Turning  now  to  the  facts  of  the  present  case, 
so  far  as  they  are  relevant,  we  find  from  the 
statemMit  of  claim  and  the  particulars  to  paragraph 
4  of  the  defence,  which  are  admitted  to  be  accurate, 
the  facts  hereinafter  stated.  With  regard  to 
the  central  and  western  districts  the  Brush  Go. 
obtained  provisional  orders,  with  the  consent  of  the 
Commissioners  of  Sewers  as  local  authority,  and  those 
orders  were  confirmed  by  an  Act  of  Parliament  not 
containing  any  statutory  power  of  assigning  the  con- 
tracts which  might  be  made  with  the  promoters.  The 
Brush  Co.  entered  into  contracts  with  the  Commis- 
sioners of  Sewers,  dated,  as  to  the  central  district, 
the  19th  of  May,  1890,  and,  as  to  the  western  district, 
the  5th  of  February,  1891,  as  to  electric  light.  At 
each  of  those  dates  a  common  councilman  was  a  share- 
holder in  the  Brush  Co.,  and  esch  of  the  two  contracts 
was  null  and  void  <ib  initio.  Notwithstanding  this,  by 
a  deed  dated  the  21st  of  August,  1891,  the  Brush  Co. 


affected  to  convey  the  contracts  to  .the  plaintiff 
company,  but  ^is  assignment  could  not  render 
valid  the  contracts  which  were  already  null  and 
void.  We  have  only  to  give  effect  to  the  pro- 
visions of  the  statutes,  and  have  not  a  dbpensing 
TOwer,  even  if  we  were  disposed  to  exercise  it. 
With  regard  to  the  contract  as  to  the  eastern 
district,  dated  the  28th  of  May,  1890,  it  appears  that 
the  Laing,  Wharton,  and  Down  Construction  Syndi- 
cate (limited),  the  contracting  parties,  had  no  share- 
holder whose  existence  would  render  null  the  contract; 
and,  although  it  appears  that  the  Board  of  Trade 
might  have  revoked  the  provisional  order  but  for  the 
assurance  of  the  Commissioners  of  Sewers  that  the 
syndicate  would  be  financed  and  the  contract  taken 
over  by  the  Pioneer  Co.  and  the  City  of  London 
Co.  respectively,  and  that  both  those  companies 
were  disabled  trom  entering  into  any  valid  contract 
with  the  Commissioners  of  Sewers,  yet,  on  the  assump- 
tion, which  I  see  no  reason  to  doubt,  that  the  contract 
of  the  28th  of  May,  1890,  was  origuoall^  entered  into 
in  good  faith,  I  can  find  no  provision  in  the  Acts  of 
1848  and  1851,  or  either  of  them,  entitling  us  to  set  it 
aside. 

fiTiBLma,  L.J.,  read  a  judgment  to  the  same  effect. 

The  Court  declared  that  the  first  two  contracts 
were  invalid,  but  did  not  interfere  with  the  third; 
and,  on  the  ground  that  each  party  had  in  part  suc- 
ceeded and  in  part  failed,  no  costs  wete  given  in 
either  court. 

Appeal  allowed. 

Solicitors,  The  City  Solicitor;  Aahuret,  Morris, 
Gritpi  &  Go. 


Feb.  15,  18. 


From  Chan,  Div.  '\ 

(Rigby.  Yaughau  Williams,  | 

and  StirUng,  L.J  J.]         ) 

Eastwood  Bbothses  (Limited),  v.  Honley  Urban 
District  Council,  (a.) 

Local  government — Sewers — Preicriptive  right  of  drain- 
age— Trade  effluents— Public  Health  Act,  1875  (38  dk 
39  Vict.  c.  55),  ss.  17,  21— Public  Health  Act,  1890 
(53  &  54  Vict*  c.  59),  «.  17 — Bivers  Pollution  Prevent 
tion  Act,  1876  (39  <fc  40  Vict,  c.  75),  ss.  4,  7,  16. 

Where  the  owners  of  buildings  have  acquired  a  right 
to  discharge  drainage  into  a  public  sewer  through  a 
connection  lawfully  made,  that  right  extends  to  the  diS' 
charge  of  trade  and  manufacturing  effluents,  and  section 
7  of  the  Bivers  Pollution  Prevention  Act,  1876,  does  net 
justify  a  local  sanitary  authority  in  cutting  off  tlie  con- 
nection with  their  sewer,  even  although  it  is  shown  tftat 
the  discharge  of  the  trade  effluent  prejudicially  affects  the 
disposal  of  the  sewage  matter  conveyed  through  the  sewer. 

Decision  o/ Byrne,  J.  (48  W,  R,  614),  affirmed. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 
(reported  48  W.  R.  614). 

The  plaintiff  company  were  the  owners  in  fee  of 
land  and  mills  at  Honiey,  near  Huddersfield,  known 
as  Thirston  Mills,  where  they  carried  on  the  business 
of  woollen  and  worsted  manufacturers.  They 
acquired  the  property  in  1890  as  succeisors  in  title  to 
a  firm  of  Eastwood  Brothers,  who  in  their  turn  had 
derived  title  through  a  firm  of  Dearnley,  Drury,  & 
Co. 

In  the  year  1853  a  dtain  was  constructed  from  the 
mills  which  carried  the  trade  effluent  discharged  in 
the  processes  of  manufacture  into  a  ditch  or  channel 

(a.)  Reported  by  S.  E.  Williams,  Esq.,  Barrister- 
at-Law. 
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known  as  Thirston  Dyke,  and  that  channel  disoharged 
into  a  drain  known  as  the  May  Brook,  and  so  into  the 
Biver  Holme.  There  was  no  interruption  in  the  user 
of  that  drain  for  trade  effluents  so  long  as  it 
disoharged  into  Thirston  Dyke. 

lo  the  year  1885  the  Homey  Local  Board,  which  at 
that  time  was  the  local  sanitary  authorily  for  the 
district  within  which  the  mills  were  situated,  projected 
and  carried  out  a  sewerage  system  under  wliich  they 
constructed  a  sewer  near  ^e  Thirston  Dyke,  and,  as  it 
appeared  from  the  evidence,  the  workmen  of  the 
board,  without  any  special  directions  and  without 
previous  commimication  with  the  then  owners  of 
Thirston  Mills,  took  up  the  drain  from  the  mills  at 
the  point  where  it  met  the  new  sewer,  and  made  a 
oonnection  between  them ;  so  that  from  1885  to  the 
wesent  time  the  drain  had  ceased  to  dischanre  into 
Thirston  Dyke,  and  the  effluent  from  the  miUs  had 
passed  through  the  sewer  into  the  Biver  Holme. 

Thirston  Mills  had  since  1853  been  from  time  to 
time  enlarged,  and  there  was  some  evidence  to  the 
effect  that  the  volume  of  the  trade  effluent  had  in- 
creased in  recent  years,  but  that  there  had  been  no 
material  change  in  its  character. 

Under  the  Local  Government  Act,  1894,  the  Honley 
Local  Board  became  the  Honley  Urban  District 
Council. 

In  1896  a  joint  committee  was  formed  of  the 
Honley  Urban  District  Council  and  the  South  Oros- 
land  Urban  District  Council  for  the  purpose  of  making 
main  sewers  for  the  two  districts,  and  in  1897  that 
committee  acquired  land  for  the  construction  of  out- 
fall and  purification  works. 

Under  a  provisional  order  of  the  l(yth  of  April, 
1897,  a  joint  sewerage  board  was  constituted  which 
snperseded  the  joint  committee,  but  its  duties  and 
functions  affected  only  main  sewers  made  by  the 
joint  board,  and  sewers  already  made  hj  either  of  the 
two  district  councils  remained  vested  in  and  under 
the  control  of  the  council  in  whose  district  they  were 
situated. 

The  defendant  ooundl  being  advised  that  the 
discharge  of  the  trade  effluent  from  Thirston  Mills 
into  their  sewer  was  on  account  of  its  temperature  and 
for  other  reasons  prejudically  affectiDg  the  disposal  of 
the  sewage  matter  and  exposing  them  to  liabilities 
nnder  the  Bivers  Pollution  Prevention  Act,  1876, 
informed  the  plaintiffs  of  their  intention  to  cut  off  the 
oouneotion  between  the  sewer  and  the  drain  from 
Thirston  Mills.  The  plaintiffs  accordingly  commenced 
this  action  claiming  an  injunction  to  restrain  the 
defendants  from  disconnecting  the  drain  in  accordance 
with  their  threat. 

Byrne,  J.,  granted  an  injunction,  holding  that 
effluents  produced  in  the  course  of  a  trade  or 
manufactmre  may  be  included  among  the  matters 
discharged  into  a  public  sewer  through  a  connection 
lawfully  made,  and  that  the  provisions  of  the  Bivers 
Pollution  Prevention  Act,  1876,  s.  7,  did  not  justify 
the  defendants  in  cutting  off  the  connection  made 
with  their  sewer,  even  though  it  could  be  shown  that 
the  trade  effluent  prejudically  affected  the  disposal  of 
the  sewage  matter  conveyed  through  the  sewer. 

From  this  decision  tiie  defendants  now  appealed. 

Asquith,  K,C,,  and  Clayton^  for  the  appellants, 
contended  that  they  were  under  no  obligation  to 
receive  into  their  sewers  anything  but  domestic 
sewage  and  not  trade  effluents. 

DanchwertSi  K.Cy  and  WaggeU^  for  the  plaintiffi, 
argued  that  they  had  a  right  to  send  their  trade 
effluent  into  the  sewer,  and  that  in  any  event  the 
defendants  had  no  right  to  cut  off  the  connection, 
but  must  have  recourse  to  the  ample  remedies  given 
fiiem  by  the  Public  Health  Act. 


The  principal  cases  referred  to  were  AUomy- 
General  v.  derkenweU  Vestry,  40  W.  B.  185,  [1891]  3 
Ch.  627;  Ogilvie  v.  Blything  Sanitary  Authority,  67 
L.  T.  Rep.  18,  41  W.  B.  Dig.  153 ;  Peebles  v.  Oswald' 
twutU  Urban  Council,  45  W.  B.  464,  [1897]  1  Q.  B. 
384,  626. 

BiGBY,  L.J.,  said  there  was  some  difficulty  in  the 
case  owing  to  the  vague  way  in  which  it  was  brought 
forward.  There  was  no  doubt,  however,  that  the 
plaintiffs  had  for  a  considerable  time  discharged  an 
effluent  into  the  sewer,  and  a  trade  effluent  as  well  as 
domestic  sewage.  Byrne,  J.,  saw  no  reason  for 
thinking  that  the  liquid  discharged  from  the  drain 
into  the  sewer  would  prejudicially  affect  the  disposal 
of  the  sewage.  The  defendants  now  come  before  us 
and  say  that  they  are  under  no  obligation  to  receive 
anything  into  their  sewers  except  domestic  sewage, 
and  aUege  that  the  trade  effluent  in  question  is 
prejudice  to  the  disposal  of  their  sewage.  I  think 
that  under  the  circumstances  they  are  not  entitled  to 
cut  off  the  connection,  and  the  appeal  must  therefore 
be  dismissed. 

Yatjqhan  Williams,  L.J.,  agreed. 

Stibuxg,  L.  J.,  said :  Whether  you  look  at  section  21 
of  the  Public  Health  Act,  1875,  or  at  section  7  of  the 
Bivers  Pollution  Prevention  Act,  1876,  there  is  no 
ground  for  diiturbing  the  order  of  the  court  below. 
If  aection  21  applies  there  is  an  absolute  right  to  dis- 
cbarge the  effluent  into  the  sewer.  If  the  right  is 
qualified  by  section  7  of  the  Bivers  Pollution  Preven- 
tion Act  it  seems  to  me  that  the  facilities  given  by 
that  Act  ought  not  to  be  withdrawn  unless  the  case 
falls  within  one  of  the  provisoes  of  the  section,  which 
has  not  been  shown  to  be  the  case  here. 

Appeal  dismissed. 

Solicitors,  Jaques  &  Co.,  for  Armitage,  Syhes,  db 
Hinchcliffe,  Huddersfield ;  Van  Sandau  &  Co,,  for 
Mills  &  Co.,  Huddersfield. 


From  Q.  B.  Div.  "i 

(A.  L.  Smith,  M.B.,  and  Collins  [  Feb.  12. 

and  Bomer,  L.JJ.)  ) 

Chessum  &  Sons  v.  Gobdon.  (a.) 

Practice — Judgment  or  order — Correction  of  mistake-^ 
Certificate  of  taxing-master — Accidental  omission  in 
bill  o/costs^B.  8.  C,  1883,  ord.  28,  r.  11. 

A  plaintiff,  who  had  obtained  judgment  for  a  certain 
sum  vnth  costs,  carried  in  his  bill  of  costs  for  taxation^ 
but  one  item  which  ought  to  have  been  included  was 
accidentally  omitted.  After  the  taxing-master  had  given 
his  certificate  the  mistake  was  discovered. 

Held,  that  the  court  had  power  to  order  thai  the  item 
should  be  referred  to  the  taocing-master,  and  thai  his 
certificate  should  be  amended. 

Appeal  from  an  order  of  Day,  J.,  directing  the 
taxation  of  certain  costv. 

The  action  was  brought  by  builders  against  a 
buildiog  owner.  At  the  trial  before  Lord  Bussell  of 
Ejllowen,  C.J.,  and  a  jury,  judsment  was  ordered  to 
be  entered  for  the  plaintins  for  an  amount  to  be 
aso^ained  by  a  special  referee  with  costs.  The 
referee  duly  made  an  award,  and  the  plaintiffi' 
solicitors  took  up  the  award,  at  the  same  time  paying 
the  roferee's  fees,  which  amounted  to  £160  lis.  8d. 
Formal  judgment  was  entered  for  the  plaintififo  for 
the  amount  fixed  by  the  award  with  costs  to  be  taxed* 

(a.)  Beported  by  F.  G.  BiroKEB,  Esq.,  Barrister* 
at-'Law. 
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So  far  we  have  not  got  to  any  conolxudon  as  to  the 
precise  meaning  of  the  words  <*  profits  aTailaUe  for 
diyidend,"  bnt  there  is  no  diffionlty  in  surmising 
what  they  mnst  mean.  Thev  most  mean  profits 
^hioh  are  properly  apj^cable  for  payment  of 
dividends,  and  when  we  go  to  clause  74  of  ^ble  A 
we  find  a  provision  which,  so  far  as  I  know,  is  the 
only  provision — ^there  may  be  others,  but  there  is  this 
at  any  rate — which  provides  for  a  limitation  of  the 
profits  which  are  applicable  and  can  properly  be 
applied  for  payment  of  dividends,  for  we  find  that 
"the  directors  may,  before  recommending  any 
dividend  " — ^that  takes  the  matter  quite  clearly  oat  of 
the  profits  available  for  dividend — set  aside  out  of  the 
profits  of  the  company  such  sum  as  they  may  think 
proper  as^  a  reserved  fund  to  meet  contingencnes  or 
lor  equalizing  dividends,  or  for  repairing  or  main- 
taining the  works  connected  with  the  busmess  of  the 
company."  It  seems  to  me  that  one  of  the  duties, 
perhaps  the  very  first  duty,  they  have  to  undertake 
when  they  formulate  a  statement  of  account  of 
the  profits  for  the  period  they  are  dealing  with  is  to 
determine  what  they  shall  set  apart  for  a  reserve 
fxmd,  and  when  they  have  set  it  apart  they  must 
invest  and  settle  it,  and  from  that  moment  when  they 
have  set  apart  the  reserve  fund  it  is  no  longer  a  fund 
of  TOofit  available  for  dividend. 

Then  oUiuse  5  does  not  in  any  way  deal  with  what 
they  set  apart  as  a  reserve  fund.  They  have  power 
to  do  it;  as  prudent  men  they  ought  to  do  it,  to 
meet  any  oontingendes.  They  ought  to  apply 
their  nunds  to  determine  whether  or  not  it  ^Jl 
be  done,  whether  a  reserve  fxmd  shall  or  shall 
not  be  created,  and  from  that  moment  clause  6  of 
the  memorandum,  and  articles  11  and  12  of  the 
special  furticles  of  the  company,  have  nothing  what- 
ever to  do  with  the  matter.  They  must  divide  the 
sum  which  remains  after  deducting  the  reserve  fxmd. 
As  I  said  before,  there  may  be  some  other  things  to 
be  done  first — I  have  not  had  my  attention  called  to 
anything,  but  there  may  be— but  if  there  are,  then 
the  other  funds  must  be  set  apart  too,  and  it  is  only 
when  you  have  set  apart  these  that  you  can  begin  to 
estimate,  and  ultimately  set  apart  in  the  form  of 
dividends  any  profits  which  are  available  for  a 
dividend. 

YAXTQHAir  Williams,  L.J.— I  agree.  I  do  not 
think  this  is  an  easy  case.  I  think,  moreover,  that  it 
is  extremely  probable  that  the  question  which  has 
been  raised  upon  this  partioxilar  memorandum  of 
assoeiation  and  these  particular  articles  is  one  whicdi 
may  affect  a  great  many  companies.  Of  coxirse  one 
knows  that  the  forms  which  are  used  are  in  common 
use.  But  although  I  think  the  case  a  difficult  one, 
and  the  point  a  difficult  one,  I  agree  that  it  is  not 
necessary  to  take  time  to  consider  it,  because  these 
cases  probably  are  decided  better  freshlv  after  hearing 
the  arguments  than  after  deferred  consideration. 

The  question  which  we  really  have  to  decide  is  a 
question  of  the  construction  of  clause  5  in  the  memo- 
randum of  assodatioD.  It  is  really  a  question  what  is 
the  meaning  of  the  words  "  the  profits  from  time  to 
time  available  for  dividend."  In  considering  that 
question  both  sides  have  invited  us  to  treat  clause 
6  of  the  memorandum  as  an  ambiguous  daussi 
and  to  constme  it  in  the  light  of  the  articles, 
and  I  propose  therefore  to  do  so.  I  think  that 
the  words  *<  profits  from  time  to  time  available  for 
the  dividend"  in  clause  5  mean  the  net  profits 
after  deducting  all  proper  appropriations  l^  the 
directors.  I  said  in  the  course  of  tiie  argxmient 
that  I  did  not  think  that  it  could  mean  the  net  profit 
balance  as  shown  by  the  profit  and  loss  acooxmt.  I 
do  not  think  that  anybody  contended  that  it  did  mean 


that.  If  it  does  not  mean  that,  it  seems  to  me  that 
there  is  no  resting-place  between  that  and  saying  that 
it  is  the  net  profit  after  deducting  all  simis  properly 
appropriated  by  the  directors  before  they  arrive  at  the 
simi  out  of  which  tibe  dividends  are  to  be  paid.  If 
they  had  the  power  and  they  chose  to  appropriate  a 
portion  of  the  profit  balance,  as  shown  by  the  profit 
and  loss  accoimt,  to  the  replacement  of  so  much  of 
the  capital  as  had  been  expended  for  revenue  purposes, 
nobody  denies  that  they  could  do  that,  and,  on  the 
other  hand,  nobody  says  that  there  is  an  obligation 
on  them  to  do  that.  It  is  a  matter  within  their  dis- 
cretion so  to  appropriate  the  profit  balance.  They 
might,  if  they  diose,  appropriate  the  whple  profit 
balance  without  making  any  such  appropriation  for 
the  purpose  of  replacement  of  capitaL  That  beiog  so, 
I  thmk  that  this  question  arises,  whether  this  appro- 
priation of  part  of  the  profit  balance  to  the  formation 
of  a  reserve  fxmd  to  meet  contingencies  is  a  proper 
appropriation  by  tiie  dirictors,  and  I  think  it  is  a 
prcper  appropriation  by  the  directors. 

Everyone  seems  agreed  that  it  is  a  proper  appro- 
priation by  the  directors  if  article  74  of  Table  A 
is  an  article  which  is  in  force.  The  articles  here 
begnn  by  sayine  ''In  so  far  as  these  articles  do  not 
exdude  or  mcdify  the  regulations  contained  in  the 
table  marked  A  in  the  first  schedule  to  the 
Companies  Act,  1862,  the  last-mentioned  regulations 
shall,  so  far  as  the  same  are  applicable,  be  deemed  to 
be  the  regulations  of  the  company."  Then  one  finds 
later  on  in  dause  34  that  articles  52,  53  and  54  of 
Table  A  shall  not  apply.  That  being  so,  it  is 
plain  that  article  74  is  not  expressly  excluded, 
and  it  only  can  be  excluded  because  of  its  inconsistency 
with  something  that  one  finds  expressly  provided  in  the 
memorandimi  of  association  or  the  articles.  I  seenothing 
in  the  memoraudimi  or  the  articles  to  exclude  article 
74.  On  the  contrary,  if  I  had  to  construe  clause  5  of 
the  memorandimi  without  the  assistance  of  the 
contomporaneous  articles  I  shoxild  not  say  that  there 
was  anything  in  dause  5  inconsistent  with  the  power 
of  the  directors  to  set  aside  out  of  the  profits  of  the 
company  such  sxmi  as  they  thought  proper  as  a 
reserve  fxmd.  But  if  one  must  turn  to  the  artides 
to  construe  the  memorandimi — ^a  thins  which  I  always 
do  with  very  great  hesitation — I  think  that  article  74 
in  this  case  is  not  exduded,  and  if  it  is  not  excluded 
and  is  to  be  treated  as  written  into  the  spedd  artides, 
and  one  turns  to  those  artides  to  construe  the  clause, 
a  fortiori  there  is  nothing  in  daxise  5  to  prevent  the 
directors  setting  aside  out  of  the  profits  of  the 
company  such  a  smn  as  they  think  proper  as  a  reserve 
fund ;  because  I  think  that  the  word  « profits "  in 
the  5th  dause  means  profits  after  deducting  all  sxmas 
properly  appropriated  by  the  directors  out  of  the 
profit  balance  imown  in  the  profit  and  loss  acooxmt. 

I  wish  to  say  that  I  am  always  sorry  if  one  has 
to  come  to  a  condusion  which  may  possibly  be  a 
condxision  whidi'bxisiness  people  woxud  not  arrive  at, 
and  I  o(mf  ess  that  I  had  some  doubt  as  to  whether 
bxieiness  people  might  not  read  **  profits  "  in  daxise  5 
of  the  memorandum  of  auodation  in  a  different  way 
from  that  which  I  am  reading  it.  When  I  look  at 
the  report  of  the  directors  themsdves  at  the  very 
moment  Uiey  are  dealing  with  this  subject-matter, 
the  wording  of  the  report  looks  as  though  they  do 
not  xise  that  word  *'  profit "  in  the  way  I  am  taking  it 
Although  they  do  not  use  the  word  "  profit "  they  do 
say  <*  Out  of  the  sum  available— viz.,  £13,225  lis.  4d., 
it  is  recommended  that  the  dividend  be  declared 
at  the  rate,"  &c.  It  rather  looks  as  thoxigh  they 
themsdves,  the  directors,  who  were  making  this 
reserve  fxmd,  thoxight  that  the  profits  available  for 
dividend  were  the  whole  sxim  of  £l3,225  lis.  4d.,  but 
whatever  they  may  have  tiiought,  it  is  the  province  of 
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the  oourt  to  detennine  what  that  expression  means,  and 
accOTding  to  my  view  it  does  not  mean  the  £13,225, 
but  it  does  mean  that  sam  less  so  mnoh  of  it  as  the 
directors  have,  within  their  powers,  properly  set  aside 
as  the  reserve  fond  to  meet  future  profits. 

BoMSB,  L.J. — ^The  point  involved  is,  I  think,  a 
somewhat  difficult  one,  but  it  has  been  very  well 
argued  on  both  sides,  and  I  cannot  say  that  I  have 
had  much  difficulty  myself  in  coming  to  a  conclusion 
upon  it.  In  particular  I  must  say  that  I  think  the 
arguments  on  behalf  of  the  respondent  could  not  have 
been  better  put  than  they  were  by  Mr.  Nepean.  As 
we  are  differing  from  my  brother  Kekewidh  I  think  it 
zi^t  to  state  my  reasons  in  my  own  Ungua^. 

I  think  that  the  words  *'  available  for  dividend  "  in 
the  memorandum  of  association  following  the  word 
** profits"  are  intended  in  some  shape  or  form  to 
modi^  the  word  "profits,"  and  I  thmk  the  phrase 
"pronts  from  time  to  time  available  for  dividend" 
in  the  memorandum  means  profits  which,  after  making 
all  proper  deductions,  remain  for  the  purpose  of  pay- 
ing dividends.  One  may  arrive  at  the  point  of 
view  I  am  taking  by  oonsideration  of  another  point. 
What  is  the  period  of  time  you  have  to  consider 
when  you  have  to  ascertain  within  the  memorandum 
of  association  what  are  the  profits  available  for 
dividend  ?  I  think  it  is  the  time  after  you  have 
already  properly  ascertained  the  profits  which  are 
applicable  for  the  payment  of  dividend  and  not  any 
prior  time.  Then  is  there  any  difficulty  in  the  way 
of  that  construction  by  reason  of  the  wording  of 
articles  11  and  12  ?  I  cannot  tee  that  there  is  at  all. 
In  my  view  the  word  "  profits  "  in  articles  11  and 
12  must  be  taken  to  mean  the  same  profits  as  are 
referred  to  in  the  memorandum  of  association — i^at  is 
to  say,  *'  profits  available  for  dividend,"  jast  as  much 
as  if  those  words  had  been  repeated  in  those  articles. 
This  is  borne  out  by  the  fact  that  in  dealing  with 
articles  11  and  12  all  the  payments  there  mentioned 
are  described  as  payments  of  dividends. 

Then  with  regard  to  the  articles  of  Table  A 
undoubtedly  this  is  clear,  that  artides  72,  73,  and  74 
are  not  expressly  excluded,  and  it  is  to  be  borne  in 
mind  that  when  any  articles  of  Table  A  are  to  be 
expressly  excluded  you  find  in  these  articles  of 
association  those  articles  specified,  and  I  think  it  is  a 
fair  deduction  from  that,  that  those  who  prepared  the 
memorandum  and  articles  of  association  must  have 
had  articles  72,  73,  and  74  in  their  minds,  and  did 
not  think  it  necessary  to  expresily  exclude  them.  So 
in  my  opinion  certainly  those  articles  ought  to  be 
considered  to  be  included  unless  there  is  some  grave 
reason  why  you  should  exclude  them.  I  am  TOund 
to  say  that  I  see  no  reason  why  you  should  exclude 
them  at  all;  on  the  other  hand,  I  do  see  great 
difficulty  in  the  way  of  holding  that  you  should 
exclude  them,  and  especially  article  74.  In  my 
opinion  article  74  of  Table  A  is  included  in  these 
articles  of  association. 

There  is  only,  however,  one  further  point  on  which  I 
think  it  right  to  say  a  word.  With  regard  to  article 
74,  as  at  present  advised,  I  do  think  that  that  article 
74  is  mo^ed  to  a  certain  extent — that  is  to  say,  I  do 
not  think  that  article  74  could  be  used  for  the 
purpose  of  creating  a  reserve  to  be  applied  in 
equaliziDg  dividends.  That  is  my  present  opinion, 
though  I  need  not  express  any  concluded  opinion 
upon  it,  because  it  is  not  before  me,  but  I  point  that  out, 
as  otherwise  it  might  be  held  that  article  74  might  be 
worked  for  the  purpose  of  creating  an  injustice  as 
between  the  owners  of  the  founders'  sbares  and  the 
owners  of  the  ordinary  shares.  For  these  reasons  I 
agree  that  the  appeal  ought  to  succeed. 

Solidton,  WiHiam  FUher ;  Dubois  dk  WiUiama. 


UUli^  (EEourt  of  Swtitt. 

Kblly*8  Dirkcjtorieb  (Limited)  v.  Gavin  and 
Lloyd's,  (a.) 

Copyright — Infringement — Portions  of  one  hook  printed 
by  different  printers — **  Cause  to  be  printed  " — Sanc- 
tioning publication — Partnership — 6  &  6  Vict,  c.  46, 
s.  15. 

A,  agreed  with  5.,  in  consideration  of  receiving  a  per- 
centage of  profits,  to  allow  B,  the  use  of  A,^s  name  in  the 
publicatiofi  of  a  book  containing  shipping  information. 
The  whole  was  to  be  printed  by  A,*s  workmen.  The 
title-pagcy  containing  the  statement  "  Printed  by  A,"  and 
the  first  eighty-one  pages  of  the  book  and  certain  adver- 
tisements, were  printed  by  A.,  but  at  B,*s  request  the 
remainder  of  the  book  was  subsequently  printed  elsewhere. 
The  portion  printed  elsewhere  contained  matter  pirated 
from  the  plaintiffs*  copyright.  The  book  was  published 
and  sold  by  B.  A.  was  ignorant  of  the  piracy  till 
notified  of  the  same  by  the  plaintiffs. 

Held,  that  there  wa^  no  partnership  between  A.  and 
B.y  and  that  A.  had  not  caused  the  printing  of  the  pirated 
portion  of  tJie  book  within  the  meaning  of  the  statute  ; 
but  that,  inasmuch  as  A.  had  not  altered  the  statement 
**  Printed  by  A,"  to  suit  the  facts,  A.  was  not  entitled  to 
costs. 

In  this  case  a  company  known  as  ''Kelly's  Directories 

S limited] "  sought  to  restrain  the  defendants  Gavin  and 
oyd's,  their  managers,  servants,  printers,  publishers, 
and  agents,  from  printing,  publubing,  sdHng,  and 
delivering,  and  otherwise  disposing  of  any  copy  of  a 
book  cdLied  Lloyd's  Merchants'  and  Shippers*  Diary 
for  1900,  which  the  plaintifGs  contended  contained  a 
piracy  of  a  book  of  which  the  copyright  belonged  to 
the  plaintifiBs. 

The  facts  were  shortly  as  follows :  Gbivin  conceived 
the  idea  of  bringing  out  the  book  in  question,  and 
approached  Lloyd's  with  a  view  to  obtaioing  the 
benefit  of  Lloyd's  name  in  the  publication  thereof. 
This  resulted  in  an  agreement  which  was  embodied 
in  a  letter  signed  by  Gavin  of  the  25th  of  May,  1899, 
of  which  the  terms  were  as  follows :  "In  reply  to 
your  favour  of  the  17th  respecting  the  printing  and 

Sublication  of  a  work  to  be  called  Lloyd's  Diary  of 
[erchaut  Shippers,  I  agree  to  the  following — First, 
for  the  use  of  Lloyd's  name  I  will  pay  the  com- 
mittee" [of  Lloyds']  ''a  subsidy  of  £100  a  year, 
5  per  cent,  upon  all  moneys  received  from  adver- 
tisements appearing  in  the  diary,  and  5  per 
cent,  upon  aU  moneys  which  accrue  to  me,"  &c. 
'*  I  will  pay  tiie  committee  for  printing  the  diary  25 
per  cent,  of  the  actual  cost  of  printing  and 
machining,"  &c. 

By  the  third  clause  Gavin  guaranteed  that 
the  total  TninitniiTn  protlt  to  the  committee 
should  not  be  less  than  £200  a  year,  and  it 
was  understood  that  when  the  profits  reached  £500 
Gbivin  was  to  be  free  from  any  payment  in  such  year 
of  the  £100  subsidy. 

By  the  seventh  dause  **  The  information  In  Lloyd's 
Diary  for  Merchant  Shippers  should  be  the  same  as  is 
inserted  in  Lloyds'  Shipping  Diary,  with  the  excep- 
tion that  the  international  parts  of  the  directory  shall 
not  be  included  in  the  Merchant  Shippers'  Diuy,  but 
in  the  event  of  any  new  literary  features  being 
introduced  for  the  purpose  of  rendering  the  work 
more  attractive  to  merchants,  they  shall  not  add  to 
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the  derioal  labour  involyed  in  the  compilatioii  of  the 
Sbippiog  Diary  and  shall  be  submitted  to  you" 
[Lloyd's]  **for  approval,  such  approval  it  is  under- 
stood, however,  is  not  to  be  unreasonably  withheld." 

Then  by  clause  8  it  was  provided  that  '*  the 
same  derioal  labour  shall  still  be  performed  by 
Lloyd's  for  the  Merdiant  Shippers'  Diary  as  is 
now  performed  for  Lloyd's  Shipping  Diary."  Then 
there  was  an  undertaking  as  to  the  binding.  By 
clause  10  Lloyd's  were  to  be  entitled  to  refuse  the  in- 
sertion of  any  advertisements  which  might  be  of  an 
objectionable  kind,  but  beyond  this  all  matters 
relating  to  the  form  and  diaracter  of  advertisements, 
reading  matter,  sale  and  price  of  the  work  should  bs 
decided  by  Gavin. 

By  clause  12  Gavin  was  to  pay  all  expenses  inci- 
d^tal  to  the  production  of  the  Merchant  Shippers' 
Diary,  such  as  paper,  bindiog,  postages,  && 

The  agreement  wai  to  continue  for  fourteen  years, 
unless  after  two  years  it  was  found  that  the  Merchant 
Shippers'  Diary  did  not  pay,  in  which  case  Gavin  was 
to  have  the  right  to  discontinue  the  publication  of  the 
same. 

The  preparation  for  bringing  out  the  book  went 
on,  and  certain  lists  were  prepared  by  Gavin  and 
sent  abroad.  For  the  purposes  of  the  book  Gavin 
wrote  to  the  secretary  of  Lloyd's :  <*  I  send  you  here- 
with the  copy  of  the  letter  I  would  suggest  your  writing 
to  the  agents  "  [Lloyd's  agents  abroad].  **  If  you  wiU 
send  me  over  the  paper  I  will  have  it  manifolded 
and  send  it  back  for  you  to  sign."  The  eodosure  as 
GtiginaUy  drawn  purported  to  show  an  intention  on 
the  part  of  the  committee  of  Lloyd's  to  publish  this 
book,  and  put  the  committee  forward  in  fact  as  being 
the  intended  publishers  and  the  persons  to  give  the 
advertisements.  But  the  letter  was  altered  and  ran  as 
follows :  "  It  is  the  intention  of  tthe  committee  to 
sanction  the  publication  of  a  diary  for  1900  intended 
to  circulate  amongst  merdiant  shippers.  The  infor- 
mation which  you  have  been  good  enough  to  supply 
in  connection  with  the  Shipping  Diary  has  be^,  I 
understand,  greatly  appreciated  by^  shipping  firms  in 
this  country,  and  I  would  deem  it  a  favour  if  you 
would  kindly  supply  me  for  the  new  diary  the  in- 
formation in  the  endosed  form."  XJltimately  it  was 
published,  and  as  manifolded  was  signed  on  behalf  of 
Lloyd's,  and  was  used  to  obtain  from  Lloyd's  agents 
abroad  the  information  required  by  Gavin  for 
letting  on  with  his  book.  Gavin  sent  out  certain 
lists,  and  it  was  clearly  shown  to  the  satisfaction 
of  the  judge  that  whatever  lists  were  supplied 
abroad,  or  however  Gavin  got  the  information  for 
the  particular  portion  of  the  book  in  question,  there 
had  been  a  dear  case  of  copying  from  the  plaintiff's 
book. 

Matters  went  on  and  ^at  a  certain  point  it 
became  apparently  impossible  for  Lloyd's  to  do  the 
printing  of  the  whole  book  so  as  to  get  it  issued  at 
the  proper  time.  They  printed  up  to  p.  83, 
but  no  more,  except  a  certain  portion  of  the 
advertisements  at  the  end  of  the  book.  An  agree- 
ment was  then  come  to  varying  the  terms  of  the 
original  agreement — viz.,  that  at  Gavin's  request  he 
was  to  be  at  liberty  to  get  sach  portion  of  the  book  as 
could  not  be  printed  by  Lloyd's  printed  dsawhere. 
Gavin  had  the  rest  of  the  book,  induding  l^e 
portion  complained  of,  printed  elsewhere,  and  the 
portions  so  printed  were  sent  to  the  binders  and 
bound  up  with  the  portion  printed  by  Lloyd's.  The 
front  page,  which  was  printed  by  Lloyd's  before  tbe 
new  arrangement  last  referred  to  had  been  come  to, 
or  contemplated,  contained  the  full  title  of  the  bdok 
and  the  words  **  Printed  at  Lloyd's,  Eoyal  Exchange, 
London." 
The  question  before  the  court  was  whether  under 


the  droumstanoes  Lloyd's  had  made  tbemsdvea 
liable  under  5  &  6  Vict.  c.  45,  s.  15,  which  provides 
that  "  if  any  person  shall  in  any  part  of  the  British 
Dominions  after  the  passiDg  of  this  Act  print  or 
cause  to  be  printed,  either  for  sale  or  exportation,  any 
book  in  which  there  shall  be  subsisting  copyright 
without  the  consent  in  writing  of  the  proprietor 
thereof,  or  shall  import  for  sde  or  hire  any  such  book 
so  having  been  unlawfully  printed  from  parts  beyond 
tbe  sea,  or  knowing  such  book  to  have  been  so 
unlawfully  printed  or  imported  shsU  sdl,  publish,  or 
expose  to  aaAe  or  hire,  or  cause  to  be  sold,  published, 
or  exposed   to  sale  or  hire,  or  shall   have  in  his 

K)8session  for  sale  or  hire  any  such  book  so  un- 
wf ully  printed  or  imported  "  then  certain  penaltiefl 
are  imposed.  It  was  not  suggested  that  Llc^d's 
knew  that  the  book  had  been  unlawfully  printed  or 
that  they  were  aware  of  the  piracy  committed  by 
Gavin. 

Levitt,  K,0.,  and  E.  Ford,  for  the  plaintiflEs. — 
Having  regard  to  the  agreement  existing  between 
Lloyd's  and  Gavin  and  to  the  fact  that  the  former  had 
supplied  the  means  of  assisting  Gavin  to  obtain  the 
information  required  for  the  book  through  their 
agents  abroad,  and  that  the  title-page  contained  the 
statement  "Printed  at  Lloyd's,"  JLloyd's  must  be 
held  to  have  caused  the  printing  of  the  portion  of  the 
book  complained  of  within  the  meaning  of  the  Act. 
The  relationship  between  Lloyd's  and  Gavin  was  in 
the  nature  of  a  partnership. 

T,  E,  BcruUon  and  F.  D.  Mackinnorif  for  Lloyd's. — 
There  are  no  cases  exactly  in  point.  The  statute  is 
perfectly  clear.  The  statement  on  the  title-page 
•'Printed  at  Lloyd's"  doss  not  act  by  way  of 
estoppd  against  Lloyd's. 

They  referred  to  Buaadl  v.  BriarU,  8  0.  B.  837, 
and  Lyon  v.  Knowha,  11  W.  B.  266,  3  B.  &  S.  556,  as 
being  dedsions  on  similar  words  in  a  similar  statute, 
3  WUl.  4,  c.  15,  s.  2. 

The  defendant  Gavin  did  not  appear. 

Bybns,  J.— It  has  been  proved  to  my  satisfaotioa 
as  against  the  defendant  Gavio,  and  is  not  disputed  by 
the  defendants  Lloyd's,  that  as  to  a  portion  of  this 
work  there  has  been  a  clear  casa  of  copying  and 
infringement  of  copyright.  The  real  point  as  betweeai 
the  plaintiffs  and  Lloyd's  is  whether  they  are  responsi- 
ble in  the  circumstances  for  the  pirated  portion  of  the 
work.  There  are,  as  far  as  I  know,  no  oases  decided 
under  this  particular  section,  but  there  are  authorities 
that  have  been  dedded.  under  a  section  having  some- 
what similar  words  in  another  Act.  The  first  case 
cited  was  Buaadl  v.  Briard.  [His  lordship  then 
reviewed  the  case,  and  continued :]  The  second  oaee 
referred  to  was  Lyon  v.  Knowha.  [His  lordship  pro- 
ceeded to  review  the  case,  and  continued :]  Now,  of 
course  tiiese  are  only  illustrations  of  what  may  be 
considered  as  causing  a  representation  within  the 
other  Act,  but  tliey  do  hdp  to  this  extent,  that  in 
reference  to  representation  the  oourt  came  to 
the  oondusion  that  the  meaning  of  caudng  to  do  the 
act  complained  of  meant  dther  by  the  person  him- 
self or  his  agent.  Now  what  I  have  got  to  do  here  is 
to  ses  whether,  the  whols  of  the  order  for  the  printing 
which  is  complained  of  having  been  given  by  Gavin 
with  the  sanction  of  Lloyd's— it  is  true  by  agreement 
with  Lloyd's— I  can  fairly  regard  the  printer  who 
actually  did  the  work  as  bdng  an  agent  of  Lloyd's  for 
the  purpose  of  printing  the  book.  First  of  all  there 
was  no  partnerstiip  between  Gavin  and  Lloyd's.  It  is 
true  that  there  was  an  agreement  between  them  for 
the  printing  and  publication  of  a  certcdn  work.  It  is 
true  thatthey  were  to  reodve  profits  by  reason  of  the 
publication  of  the  work  contemplated.     It  is  true 
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that  they  were  to  allow  the  use  of  their  name  as  a 
sort  of  authority  for  the  book— that  is  to  say,  they 
allowed  it  to  be  stated  that  it  was  published  under 
their  superyision,  and  they  were  content  to  allow  it  to  go 
forth  to  the  world  with  the  title-page  stating  that  it 
was  printed  by  Lloyd's,  of  the  Boyal  Exchange, 
London.  I  have  said  no  partnership  was  conitituted 
by  the  affreement,  and  I  do  not  think,  having  given 
it  careful  consideration,  that  I  should  be  justified  in 
holding  that  the  printing  by  a  third  party,  who  was 
not  a  party  to  the  agreement,  that  having  been  done 
in  consequence  of  orders  given  by  Gavin  and  paid  for 
by  Gavin,  I  do  not  think  I  should  be  justified  in 
saving  that  that  was  something  done  by  an  agent  of 
liloya^s.  I  think  that  by  allowing  their  name  to 
appear  on  the  title-page,  Lloyd's  nave  not  made 
themselves  liable  as  actual  printers  of  this  book.  But 
I  am  bound  to  say,  having  regud  to  the  whole  of  the 
faotSy  that  I  do  not  think  I  ought  to  give  them  any 
oosts  of  the  action.  I  think  the  plaintiffs  are  en- 
titled in  this  case  to  an  injunction  against  Gavin 
with  oosts,  but  are  not  entitled  to  costs  as  against 
Lloyd's. 

Solicitors  for  the  plaintiffs,  ScoU,  Spalding,  A  Bell. 

Solicitors    for    the   defendant   Lloyd's,     Waltom^ 
Johnaon,  Bubh^  A  Whaiton. 


Chan.  Div.  I  t„„   i^ 

Buckley,  J.  j  ^"''^^' 

In  re  Stanfobd. 
Staitfobd  v.  Bobebts.  (a.) 

Settled  land — Building — Existing  occupation — Additions 
or  alterations — Necessary  or  proper — Present  intentiari 
for  future  hUingSettUd  Land  Act,  1890  (63  &  54 
Vict.  c.  69),  «.  13  (u.). 

An  alteration  in  a  building  may  he  made  **  to  enable 
the  same  to  be  let^*  within  section  13  (ii.)  of  the  Settled 
Land  Act,  1890,  even  altfiough  the  building  is  occupied 
under  existing  tenancies,  if  the  alterations  are  made  with 
tTie  present  intention  of  enabling  the  building  to  be  let  at 
some  future  time. 

Such  an  alteration  is  necessary  or  proper  if  it  is  such 
as  a  prudent  man  absolutely  entitled  would  make  in  his 
own  interests. 

Adjourned  summons. 

Thu  summons  was  taken  out  for  obtaroing  the 
sanction  of  the  court  to  the  application  of  certain 
capital  moneys  standing  in  court  to  the  credit  of 
the  settled  estate  being  applied  in  making  alterations 
in  a  building  part  of  the  estate  for  the  purpose  of 
preventing  Qiy  rot. 

In  May,  1900,  the  trustees  of  the  Stanford  estate 
purchased  the  building  in  question,  Oopthall  House, 
Gopthall-avenue,  in  London,  under  an  order  of  the 
court. 

The  house  was  a  large  one  containing  some  150 
rooms.  These  were  let  to  stockbrokers  and  stock- 
jobbers and  others,  for  offices. 

This  house  was  clearly,  his  lordahip  said,  purchased, 
not  for  the  residence  of  the  beneficiaries,  but  as  an 
investment  by  the  letting  of  the  rooms. 

In  the  basement  there  were  thirty-three  rooms,  let 
to  some  seventeen  tenants.  The  floors  of  the  base- 
m/ent  were  oonstructed  of  wooden  boards  resting  upon 
sleeper  joists  over  a  bed  of  concrete,  and  were  a  little 
below  Uie  external  area.  The  oonsei^uence  was  that 
there  was  no  ventilation  through  the  joists  and  nearly 

(a.)  Beported  by  Nbvillb  Tkbbutt,  Esq.,  Bar- 
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all  the  floors  became  more  or  lass  affected  with  dry 
rot 

Builders  had  been  employed  in  the  case  of  four  of 
the  rooms  to  replace  the  floors  with  concrete  and 
wooden  blocks  upon  the  concrete. 

According  to  the  evidence  of  the  surveyor  the 
proper  course  to  adopt  was  to  take  up  the  floors 
and  substitute  concrete  and  wooden  blocks  over  the 
whole  of  the  basement,  and  that  that  was  the  only 
radical  and  satisfactory  cure  for  the  conditions 
obtaining  in  the  building.  If  the  then  floors  were 
patched  up,  the  dry  rot  was  certain  to  return,  and 
there  was  considerable  risk  of  its  spreadiifg  through- 
out the  building.  If  new  floors  were  provided  in  the 
above  manner  there  would  be  a  permanent  improve- 
ment. The  presence  of  dry  rot  caused  great  incon- 
venience and  annoyance  to  tenants,  and  rendered  it 
impossible  to  relet  the  rooms  at  a  fair  rent.  The 
sum  of  £59  odd  had  been  properly  expended  upon 
the  four  rooms  already  altered,  and  it  would  require 
£400  more  to  complete  the  basement. 

There  were  capital  moneys  belonging  to  the  estate 
In  court,  and  the  application  was  by  the  plaintiff,  who 
was  tiie  tenant  for  life,  that  the  sum  of  £459  odd 
might  be  authorized  to  be  raised  thereout  for  the 
above  purposes. 

Wace,  for  the  plaintiff.— The  proposed  repairs  are 
additions  or  alterations,  reasonably  necessary  and 
proper  for  enabling  the  house  to  be  let,  and  such  as 
the  court  can  allow  under  section  13  (ii.)  of  the  Settled 
Land  Act,  1890 :  In  re  Be  Teissier's  Settled  Estates, 

41  W.  E.  184,  [1893]  1  Ch.  153 ;  In  re  Lord  Gerard's 
Settled  Estates,  [1893]  3  Ch.  252. 

He  also  referred  to  In  re  GaskelVs  Settled  Estates, 

42  W.  R.  219.  [1894]  1  Ca.  485. 

S.  0,  Buckmaster,  for  infant  tenant-in-tail,  defend- 
ant.— Tiiese  are  not  repairs  within  the  section.  The 
section  only  allows  structural  alterations,  and  not 
such  as  these,  which  are  only  for  tbe  purpose  of 
enabling  a  higher  rent  to  be  obtained  by  the  tenant 
for  life.  Moreover,  these  alterations  are  not  *  *  to  enable 
the  house  to  be  let,''  as  it  is  already  let.  The  decisions 
in  In  re  De  Teissier's  Settled  Estates  and  in  In  re  Lord 
Oerard^s  Settled  Estates,  which  are  relied  on  to  show 
that  contemplated  letting  in  the  f  ature  is  sufficient, 
turned  upon  the  fact  that  the  tenants  for  life  wanted 
the  buildings  for  their  own  occupation. 

E.  F,  Ball,  for  the  trustees. 

Buckley,  J. — The  question  is  one  of  importance 
havmg  regard  to  the  number  of  applications  under 
this  section.  I  think  theie  repairs  are  additions  to  or 
alterations  of  i^e  building  within  the  section.  I 
tbink  they  are  substantial  and  structural  alterations. 
I  also  think  that  they  are  necessary  or  proper.  The 
test  is  whether  they  are  such  as  an  absolute 
owner  of  the  property,  if  he  were^  a  prudent 
and  a  reasonaUe  man,  would  do  in  &»  own 
interests.  I  think  th»y  are.  The  next  question 
is,  are  they  made  to  enable  the  building  to  be 
let?  Now  substantially  all  the  rooms  are  let.  Con- 
sequently these  idte rations  are  not  for  the  purpose  of 
enabling  the  hou^.e  to  be  let  immediately.  But  is  that 
necessary  ?  In  In  re  De  Teissier,  41  W.  R.,  at  p.  185, 
[1893]  1  Ch.,  at  p.  159,  Chitty,  J.,  says,  with  regard  to 
repaiis  comiag  within  this  sub-section  13  (ii.) :  *'  In 
my  opinion  there  must  be  a  present  intention  to  let, 
if  not  an  immediate  prospect  of  letting,  before  any 
application  under  this  sub- section  can  be  properly 
made."  This  view  is  approved  of  by  each  of  the 
liOrds  Justices  in  In  re  Lord  Gerard's  Settled  Estates, 
In  my  judgment  a  present  intention  to  let  the  build- 
iuff,  either  at  the  preseot,  or  at  some  future  time,  is 
s^dent  to  satisfy  t^e  section.    I  am  far  from  saying 
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that  whenever  a  tenant  for  life  comes  to  the  oourt  and 
saya  that  he  wants  alterations  to  be  made,  to  enable 
the  honse  to  be  let  in  the  fatore,  the^r  shonld  be 
authorized.  The  jurisdiction  is  discretionary,  and 
must  be  exercised  having  regard  to  all  the  circum- 
stances of  the  particuliur  case.  There  will  be  a 
reference  to  chainbers  to  ascertain  the  proper  amount 
to  be  allowed  for  these  repairs. 

Application  granted. 

Solicitors,  Ma/rtyn  <fe  Marty n;  Attree,  Johnson,  & 
Ward,  for  Hunt,  Currty,  NichoUon,  &  Co.,  Lewes; 
C.  E,  Jonet. 


Chan.  Div. 
Joyce,  J. 


In  re  Oallis.  (a.) 


Mark  Bomer,  in  reply.— Li  Hitchcock  v.  Stretton 
previous  payments  were  held  referable  to  a  bill 
delivered  after  the  issue  of  the  summons.  That 
decision  was  oommented  on  by  the  Court  of  Appeal 
in  In  re  Baylis,  44  W.  E.  533.  [1896]  2  Ch.  107 ;  Mid 
the  principle  will  not  be  extended.  Here  there  has 
been  no  delivery  of  a  bill  either  before  or  after  the 
issue  of  the  summons. 

Joyce,  J.— No  bill  of  costs  has  been  delivered 
either  before  or  after  the  issue  of  the  summons.  I 
find  no  case  in  which  a  payment  on  aocouot  has 
been  made  referable  to  the  bill  when  none  has  been 
delivered  at  tiie  date  of  the  application  to  the  court. 
There  must  be  the  common  order  for  the  delivery 
and  taxation  of  a  bill  of  costs* 


Feb.  21. 


Co. 


Solicitors,  Rowdiffe,  Rawle,  <&  Co. ;  Busk,  MeUor,  & 


Solicitor  —  Coats  —  Payment   on   account  —  Taxation — 
Solicitors  Ad,  1843  (6  <fc  7  Vid.  c.  73),  s.  41. 

The  plaintiff  had  paid  the  amount  of  an  account  seif 
in  by  his  solicitor,  which  account  was  not,  however,  a 
**  biU  of  costs  '*  inasmuch  as  it  did  not  sd  out  the 
'particular  items  charged.  More  than  twelve  months 
after  such  payment,  the  plaintiff  took  out  a  summons  for 
delivery  and  taxcttUm  of  tJie  solicitor's  hill  of  costs.  No 
hill  of  costs  had  been  delivered  at  the  date  of  tht  hearing 
of  the  summons. 

Held,  that  the  payment  on  account  could  not  in  the 
circumstances  be  made  referable  to  the  bill  of  costs  which 
would  be  delivered  after  the  h&^ring  of'  the  application ; 
and  that  the  plaintiff  was  entitled  to  the  common  form 
order  for  delivery  and  taxation,  notwithstanding  the 
payment  made  upwards  of  twelve  months  before  the  issue 
of  the  summons. 

Summons  for  delivery  and  taxation  of  a  solicitor's 
bill  of  oosts. 

The  plaintiff  employed  the  defendant  as  his 
solicitor.  From  time  to  time  in  1898  the  plaintiff 
paid  certain  sums  on  account. 

In  January,  1899,  on  an  account  being  sent  in  by  the 
defendant,  the  plaintiff  paid  the  balance  and  received 
a  receipt  for  the  same.  The  account,  however,  did 
not  show  the  particular  items  charged,  and  in  con- 
sequence was  not  sufficient  as  a  ''  bill  of  costs." 

The  summons  was  issued  on  the  22nd  of  January, 
1901.  No  bill  of  costs  was  sent  in  previous  to  the 
hearing  of  the  application. 

By  the  Solicitors  Act,  1843  (6  &  7  Vict.  c.  73), 
8.  41,  the  payment  of  a  bill  of  costs  shall  not  preclude 
the  court  from  referring  such  bill  for  taxation  "  pro- 
vided  the  application  for  such  reference  be  xoade 
within  twelve  calendar  months  after  payment." 

Mark  Bomer  {Younger,  K.C.,  with  him),  for  the 
plaintiff. 

Hughes,  K.C.,  and  B.  J.  Parker,  for  the  defendant — 
The  court  will  not  order  taxation  as  well  as  delivery 
of  a  bill  of  costs.  The  object  of  ordering  the 
delivery  of  a  bill  is  to  see  whether  there  are  such 
special  circumstances  as  would  cause  it  to  be  taxed  : 
Duffdt  V.  McEvoy,  10  App.  Cas.  300,  33  W.  B.  Dig. 
238.  If  a  bill  is  delivered  after  a  payment  on  account, 
the  court  will  hold  the  payment  so  made  to  be  refer- 
able to  the  bill  subsequently  delivered :  Hitchcock  v. 
SUrdton,  40  W.  B.  555,  [1892]  2  Ch.  343,  foUowed 
in  In  re  Thompson,  42  W.  B.  462,  [1894]  1  Q.  B. 
462.  Taxation,  therefore,  will  not  be  ordered  as  the 
payment  was  made  upwa^  of  twelve  months  before 
the  issue  of  the  summons. 


..C.J.)1 


Feb.  12,  18. 


(flu)  Beported  by  H.  Clauohton  Scott,  Esq., 
Barrister-at-Law. 


E.  B.  Div. 
(Lord  Alverstone,  L.< 

Lambbbt  v.  Mayob,  &c.,  of  Lowestoft,  (a.) 
Local  government — Highway —Defed  in  sewer  causing 
hole  under  surface  of  road — Subsidence — Nuisance — 
Highway  authority — Public  Health  Ad,  1875  (38  <fe 
39  Vid.  c.  56),  ss.  13,  15,  19. 

In  an  adion  against  an  urban  sanitary  authority  for 
damages  for  injury  sustained  by  a  horse  while  passing 
along  a  highway,  owing  to  one  of  its  fed  going  through 
the  crust  of  the  road  into  a  hole  underneath,  it  was  proved 
that  this  hole  was  caused  by  a  defed  in  a  mortar  joint  in 
a  sewer  running  under  the  highway,  which  defed  was 
caused  by  rats  working  through  tJie  mortar.  The  sewer 
had  been  constructed  by  a  private  body,  and  had  been 
taken  over  by  the  defendants  many  years  before  the 
accident.  Under  the  weight  of  the  horse  the  crown  of  the 
road  gavs  in,  thereby  causing  the  injury.  -  Nothing  had 
occurred  to  give  the  defendants  warning  that  there  was 
anything  vrrong  with  the  sewer,  and  there  was  no  evidence 
of  negligence  on  their  part. 

Held,  that,  in  the  absence  of  negligence  on  the  part  of 
the  defendants,  the  adion  was  not  maintainable.  The 
responsibility  of  the  defendants  to  maintain  the  setoer 
resUd  upon  the  Public  Health  Ad,  1875,  and  no  adion 
would  lie  for  injury  caused  by  the  execution  of  that 
statutory  duty  unless  it  had  been  negligently  perform^. 
Further  consideratiou. 

This  was  an  action  to  recover  damages  from  a  local 
authority,  and  was  tried  at  Norwich  by  Lord  Alver- 
stone, L.C.  J.,  when  he  held  that  there  was  no  evidence 
of  negligence,  and  dismissed  the  jury  and  reserved  for 
further  consideration  the  question  whether  the  action 
cjuld  be  maintained  in  the  absence  of  negligence. 

The  plaintiff  carried  on  business  in  Norwich,  and 
the  defendants  were,  under  the  Public  Health  Act, 
1875,  the  urban  sanitary  authority  of  the  borough  of 
Lowestoft. 

The  plaintiff  brought  his  action  to  recover  damage! 
for  injuries  sustained  by  a  horse  while  passing  along 
a  road  in  the  said  borough,  owing  to  one  of  the 
horse's  feet  going  through  the  crust  of  the  road  into 
a  hole  undemeato.  Under  the  road  was  an  old  brick 
sewer,  constructed  about  1863. 

The  road  was  taken  over  by  the  defendants  in  1886, 
when  it  was  made  up  and  manholes  placed  at  oertain 
points  communicating  with  the  sewer,  and  new  gully 
pits  constructed,  which  were  connected  with  the 
^-riafing  drains,  for  surface  water. 
The  sewer  ¥ras  at  a  depth  of  four  or  five  feet,  and 

(a.)  Beported  by  B.  G.  StillwBLL,  Bsq.,  Barrister- 
at-Law. 
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the  drainfl  from  the  golly  to  the  sewer  were  between 
ei^ht  and  nine  feet  in  length. 

It  was  proved  that  the  junction  of  one  of  the  drains 
with  the  lewer  had  been  made  of  mortar,  and  that  at 
some  time  rats  had  worked  through  the  mortar  of  the 
joint  and  had  snbsf  quently  made  a  hole  of  about  two 
feet  in  diameter  underneath  the  surface  of  the  road. 

Under  the  weight  of  the  plaintiff's  horse  the  crown 
of  the  road  gave  m  and  the  horse  was  injured. 

There  was  no  evidence  that  the  defendants  were 
aware  of  the  defect  in  the  sewer. 

WiU,  K.C.  {E,  E.  Wild  with  him),  for  the  plaintiff. 
— The  question  here  is  whether  the  defendants  are 
liable  for  damaees  by  reason  of  the  fact  that  the 
drain  was  in  such  a  condition  that  the  road  became 
excavated  and  in  consequence  subiided.  The 
defendants  are  the  authority  responsible  for  the 
maintenance  of  the  sewers  and  are  therefore  liable, 
apart  from  negligence,  if  owing  to  a  defect  in  a  sewer 
aholeia  caused  under  the  surface  of  the  road  and 
the  surface  subsides  thereby  causing  injury  to  a  horse 
on  the  road.  This  sewer  was  taken  over  by  and 
became  vested  in  the  defendants,  it  became  defective 
and  caused  the  existence  of  a  nuisance,  and  the 
plaintiff  is  therefore  entitled  to  recover :  Borough  of 
Baihurai  v.  Macpheraon,  4  App.  Cas.  256,  27  W.  B. 
Dig.  139  :  see  also  the  remarks  of  Lord  HersoheU  in 
Municipal  Council  of  Sydney  v.  Bourke,  [1895]  App. 
Gas.  433,  at  p.  441,  43  W.  £.  Dig.  74. 

Kemp,  K,0»9  and  Foyaer,  for  the  defendants. 

Cur,  adv^  vvtU. 

Feb.  18.— Lord  ALVEBSTOiinB,  L.G.J.,  read  the  fol- 
lowing judgment :  Li  this  case  the  plaintiff  brought  an 
action  against  the  Mayor  and  Corporation  of  Ix)wes- 
toft  to  recover  damages  for  injuries  sustained  by  a 
horse  while  passing  aloog  Cambridge-road,  Lowestoft, 
owing  to  the  horse's  foot  going  through  the  crust  of 
the  road  into  a  hole  underneath.  Bunning  along  the 
middle  of  that  read  was  an  old  brick  sewer  con- 
structed about  the  year  1863  by  the  Ipswich  Building 
Society.  The  road  was  taken  over  by  the  defendants 
in  the  year  1886,  when  it  was  made  up  and  manholes 
placed  at  certain  points  communicating  with  the  sewer, 
and  the  old  gully  pits  replaced  by  new  and  larger 
ones  which  were  connected  with  the  existing  six-inch 
drains  whidi  had  been  put  in  to  take  surface  drainage 
when  the  sewer  was  originally  constructed.  The 
sewer  was  at  a  depth  of  some  four  or  five  feet  and  the 
length  of  the  six-inch  drain  from  the  gully  pit  to  the 
sewer  was  between  eisht  and  nine  feet.  It  was 
proved  before  me,  and  I  find  as  a  fact,  that  the 
junction  of  the  ^ix-inch  drain  with  the  sewer  had 
been  made  in  moitar,  and  that  at  some  time  rats  had 
«aten  or  worked  through  the  mortar  of  the  joint 
and  had  subsequently  imule  a  hole  of  about  two  feet 
in  diameter  underneath  the  surface  of  the  road. 
The  crown  of  the  road  had  given  in  under  the 
weight  of  the  horse,  thereby  causing  the  injury. 
After  the  accident  the  road  was  repaired  by  the 
defendants  and  the  joint  made  good  m  cement.  It 
was  proved  before  me,  and  I  find  as  a  fact,  that  it 
was  the  common  practice  in  the  year  1863,  and  for 
some  years  afterwards,  for  sewers  to  be  made  in  the 
way  in  which  this  sewer  was  constructed — namdy, 
with  mortar  joints  for  the  connecting  drains.  Nothing 
had  occurred  to  give  the  defendants  warning  that 
there  was  anything  wrong  with  the  sewer  and  drains 
or  with  the  road.  A  previous  Bubiidence  in  the  road, 
which  was  suggested  as  having  been  brought  to  the 
notioe  of  the  defendants  some  years  before  the 
accident,  was  proved  at  the  trial  to  be  in  no  way 
connected  with,  and  I  find  that  it  was  not  con- 


nected with,   either  the  sewer  or  the   connecting 
drains. 

I  held  at  the  trial,  and  still  hold,  that  there  was 
no  evidence  to  fl;o  to  the  juiy  of  any  negligence  on 
the  part  of  the  defendants  which  caused  or  contributed 
to  the  accident.  I  therefore  discharged  the  jury, 
the  counf  el  on  both  sides  agreeing  that  the  court,  or 
if  necessary,  the  Court  of  Appeu,  should  have  the 
power  to  draw  any  inferences  of  fact  necessary  to 
dedde  the  case. 

Upon  further  consideration  before  me  counsel  for 
the  plaintiff  did  not  rely  upon  negligence,  nor  was 
any  argument  addressed  to  me  to  show  that  I  was 
wrong  in  holdinii:  that  there  was  no  evidence  of 
negligence  to  go  the  jury,  but  the  plaintiff  sought  to 
recover  on  the  ground  that  the  existence  of  a  hole 
under  the  road  caused  by  a  defect  in  the  sewer  con- 
stituted a  nuisance,  and  that  the  defendants,  as  the 
authority  responsible  for  the  maintenance  of  the 
sewers,  were  liable  apart  from  negligence. 

In  my  opinion  this  contention  cannot  be  success- 
fully maintained.  The  responsibility  of  the  defend- 
ants to  maintain  the  sewers  rests  upon  sections  13, 
15,  and  19  of  the  Public  Health  Act,  1875.  In 
fulfilling  those  duties  they  are  acting  under  statutory 
authority,  and  it  is  now  clearly  established  that  under 
ordinary  circumstances  no  action  lies  for  injury 
occasioned  by  the  execution  •  of  statutory  duty  unless 
it  has  been  negligently  performed:  Geddea  v. 
ProprUtora  of  Bann  Reaervoir^  3  App.  Cas.  430,  at  p. 
455.  26  W.  B.  Dig.  259 ;  BaUman  v.  Poplar  Board 
of  WorJca,  36  W.  B.  501,  37  Ch.  D.  272 ;  Thompaon  v. 
Mayor  of  Brighton,  42  W.  B.  161,  [1894]  1  Q.  B.  332, 
*t  p.  341 ;  8tretton''a  Derby  Brewery  Co.  v.  Mayor  of 
Derby',  42  W.  B.  583,  [1894]  1  Ch.  D.  431,  and  many 
other  cases.  It  was,  however,  argued  that  if  the 
condition  of  the  sewer  which  had  been  taken  over  by 
and  vested  in  the  defendants  did  in  fact  cause  a 
nuisance,  the  plaintiff  could  recover  apart  from 
neglig^ce.  In  support  of  this  view  the  case  of  the 
Borough  of  Bathurat  v.  MacpJieraon,  4  App.  Cas.  256, 
27  W.  B.  Dig.  139,  and  particularly  the  language  of 
the  Lord  ChanceUor  (Lord  Herschell)  in  Municipal 
Council  of  Sydney  v.  Bourke,  [1895]  A.  C,  at  p.  441, 
43  W.  B.  Dig.  74,  explaining  that  case,  was  relied 
upon. 

I  am  clearly  of  opinion  that  neither  of  these  oases 
are  sufficient  to  support  the  argument  of  the 
plaintiff.  In  the  Baihurst  caae  not  only  might  the 
plaintiff  have  recovered  upon  the  ground  of 
negligence  but,  as  pointed  out  by  the  Lord  Chancellor 
in  the  Sydney  caae,  the  defective  drain  had  caused 
the  road  to  become  dangerous,  and  no  steps  had  been 
taken  by  the  defendants  in  that  case  to  prevent 
accidents  although  they  were  well  aware  of  the 
condition  of  the  road.  Their  lordships  in  the 
Bathurat  caae  found  that  the  appellants  had  caused  a 
nuisance  in  the  highway  by  the  construction  of  the 
drain,  by  their  neglect  to  repair  it,  and  by  leaving  a 
dangerous  hole  open  and  unfenced.  In  my  opinion 
the  expressions  of  the  Lord  Chancellor  at  p.  441,  upon 
which  great  reliance  was  placed  by  couniel  for  the 
plainti^  must  be  construed  with  reference  to  the 
subject-matter  under  discussion,  and  were  not 
intended  to  lay  down  a  general  rule  that,  simply 
because  an  accident  has  occurred  in  a  road  due  to  a 
latent  defect  in  a  sewer,  the  defendants,  whose  duty 
it  is  to  maintain  the  sewer,  are  liable,  apart  from 
negligence.  I  find  that  in  this  case  there  was 
nothing  to  warn  the  defendants  that  there  was  any- 
thing wrong  with  the  sewer,  nor  could  they  by  the 
exercise  of  any  reasonable  care  have  discovered  the 
existence  of  the  hole  under  the  road  until  the 
accident  happened.  I  therefore  dismiss  the  action  and 
give  judgment  for  the  defendants  with  costs. 
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Judgment  for  de/endanU. 

Solicitor  for     the   plaintiff, 
T.  C.  M.  Backham,  Norwich. 


a  F.  Martelli,    for 


Solicitors  for  tbe  defendants,  Skarpcy  Parker,  &  Co  , 
for  E.  B.  Nicholson,  Town  Clerk,  Lowestoft. 


Q.  B.  Div.  1  ^^  .« 

(Kennedy  and  Darling,  JJ.)  /  ^^'  ^^' 

Scott  (Appellant)  v.  Midland  Bailway  Co.  and 
Othees  {RespondtnU),  (a.) 

Mine — Quarry — Stone  or  "  other  minerals  ** — Sand  and 
gravel— Quarries  Act,  1894  (57  <fc  58  Vict,  c.  47),  s.  1 
— Metalliferous  Mines  Regulation  Act,  1872  (35  &  36 
Vict,  c.  77),  M.  11,  2%— Regulation  of  Railways  Act, 
1871  (34  &  35  Vkt.  c.  78),  s.  6. 

By  section  1  of  the  Quarries  Act,  1894,  it  is  provided 
that  **  This  Act  shall  apply  to  every  place  (not  being  a 
mine)  in  which  persons  work  in  getting  slate,  stone, 
coprolites,  or  other  minerals,  and  any  part  of  which  is 
more  than  twenty  feet  deep,  and  every  such  place  is  in 
this  Act  referred  to  as  a  quarry  under  this  Act.*^ 

Held,  that  gravel  and  sand  are  minerals  within  the 
meaning  of  this  section,    . 

Held,  also,  that  the  getting  of  sand  and  gravel  by  a 
railway  company  for  their  own  use  as  ballast,  out  of 
land  belonging  to  them,  is  not  an  act  done  **  in  the  course 
of  working  the  railway,^*  within  the  meaning  of  section 
6  of  the  Regulation  of  Railways  Act,  1871. 

Special  case. 

T^is  was  a  case  stated  by  the  jastioes  of  the  peace 
for  tbe  county  of  Norfolk  for  the  purpose  of  obtaining 
the  opinion  of  the  conrt. 

The  informations,  three  in  number,  alleged  that 
the  respondents,  being  the  owners  of  a  certain 
quarry,  nad  committed  breaches  of  sections  11  and 
28  of  the  Metalliferous  Mines  Begulation  Act,  1872, 
as  applied  by  the  Quarries  Act,  1894,  in  failing  on 
certain  dates  to  cause  an  abstract  of  l^e  said  Metal- 
liferous Mines  Begulation  Act  with  the  name  and 
address  of  the  inspector  of  the  district  and  the  name 
of  tbe  owner  or  agent  appended  thereto  to  be  posted 
up  in  leeible  characters  in  some  conspicuous  pboe  at 
or  near  uie  said  quarry  where  it  might  be  conveniently 
read  by  tbe  persons  employed ;  and  further,  that  they 
were  guilty  of  an  offence  against  the  said  Act  in  failing 
to  send,  within  twenty -four  hours,  notice  in  writing 
to  the  inspector  of  the  district  of  an  accident  and  of 
the  loss  of  life  occasioned  thereby  which  occurred  at 
the  said  quairy. 

The  following  facts  were  proved  or  admitted  before 
the  justices  : 

The  respondents  were  the  kssees,  for  the  purpose 
of  taking  ballast,  of  a  certain  place  in  the  parish  of 
Corpusty,  in  the  coimty  of  Norfolk,  called  the  "  Cor- 
pusty  Ballast  Siding,"  by  the  side  of  tiieir  line  of 
railway  and  running  back  150  yards  from  tiie  main 
line,  and  by  their  workmen,  from  time  to  time,  got 
therefrom  gravel  and  sand  which  was  used  by  the 
respondents  for  the  maintenance  and  repair  of  their 
line,  and  was  only  used  for  such  maintenance  and 
repair. 

The  place  was  more  than  20  feet  deep  with  a  slope 
of  40  to  50  feet  in  length  in  its  deepest  part  and  was 
within  the  limits  of  deviation  shown  on  tbe  deposited 
plans  of  the  railway. 

No  abstract  of  the  Metalliferous  Mines  Begulation 
Act,  1872,  was  posted  up  at  or  near  the  said  "  (^rpusty 

(a.)  Beported  by  B.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


Ballast  Siding "  on  either  of  the  dates  mentioned  in 
the  said  informations* 

On  the  15th  of  March,  1900,  a  fatal  aooidflnt 
occurred  to  one  of  the  defendants'  workmen  who  mm 
engaged  in  taking  gravel  or  sand  from  the  said 
pl^.  Such  accident  was  caused  by  the  bulging  out 
of  a  quantity  of  sand  and  gravel  from  the  sloping 
face  of  ^e  said  ballast  siding. 

No  notice  of  such  fatal  accident  was  given  to  the 
informant,  the  inspector  of  the  district,  as  reauired 
by  section  2  of  the  said  Metalliferous  Mines  Begulation 
Act. 

It  was  stated  by  the  respondent's  solicitor,  and  the 
statement  was  not  challenged  by  the  appellant,  that 
notice  of  the  accident  was  given  to  the  Board  of 
Trade. 

It  was  contended  on  behalf  of  the  a^jpellant  that 
gravel  and  sand  were  included  within  the  tenn 
**  other  minerals  "  in  section  1  of  the  Quarries  Act, 
1894,  and  that  a  place  where  such  substances  were 

fot  was  within  the  mischief  intended  to  be  remedied 
y  tbe  Quarries  Act,  1894.  For  the  respondents  it 
was  contended  that  such  substances  were  not  minerals 
within  the  meaning  of  the  said  section,  and  were  not 
included  in  the  term  "  other  minerals,"  as  they  were 
not  efusdem generis  with  •*  slate,"  "  stone,"  oir "  copro- 
lites," which  are  therein  specifically  mentioned. 

It  was  alio  contended  by  the  respondents  that 
taking  gravel  and  sand  from  the  said  ''Corpusty 
Ballast  Siding,"  whenever  the  same  might  be  re- 
quired for  the  maintenance  or  repair  of  the  railway, 
was  not  working  within  the  meaning  of  section  1  of 
the  Quarries  Act,  1894,  on  the  ground  that  (1)  the 
respondents  did  not  take  the  said  gravd  and  sand  for 
the  purpose  of  making  profit  out  of  the  same ;  and 
(2)  that  l^e  said  gravel  and  sand  were  not  taken 
systematically,  but  only  whenever  the  same  were 
wanted  for  the  maintenanoe  and  repair  of  the  said 
railway. 

It  was  further  contended  for  the  respondents  that 
as  the  gravel  or  sand  was  taken  for  railway  repairs 
or  maintenanoe,  and  as  the  said  '*  Corpus  ty  Ballast 
Siding  "  was  within  the  limits  of  the  land  authorized 
to  be  taken  for  tbe  use  of  the  railway  it  was  not 
subject  to  the  provisions  of  the  Metalliferous  Mines 
Begulation  Act,  but  was  cmly  subject  to  the  general 
Taalwuy  Acts,  which  require  notice  of  accidents  to  be 
given  to  the  Board  of  Trade. 

Tbe  justices  determined  *'  that  the  place  was  used 
by  persons"  working  habitually  whenever  ballast 
was  wanted ;  that  ''  tbe  regulations  had  not  been 
posted  nor  notice  of  the  "  accident  given  ;  that  the 
things  taken  out  were  ^pravel  and  sand,  and  that  they 
were  not  minerals  witmn  the  meaning  of  section  1  ol 
the  Quarries  Act,  1894,  and  on  this  ground  they 
dismissed  the  informations,  giving  no  determination 
as  to  whether  tbe  working  was  other ?rise  '*  a  plaoe 
within  the  meaning  of  the  Act." 

The  question  of  law  for  the  opinion  of  the  oourt 
was  whether  the  justices  ought  to  have  convicted  the 
respondents. 

Sir  E»  Carson,  S,G,,  and  Sutton,  for  the  appellants. 
— Gravel  and  sand  are  minerals  within  the  meaning 
of  section  1  of  the  Quarries  Act,  1894,  so  also  in  point 
of  fact  are  all  things  which  are  imder  the  surface  of 
the  soil  and  w^icb  may  be  quarried.  Both  gravel 
and  land  are  only  smull  particles  of  stone.  The  ex- 
pression **  other  minerals  "  in  i ection  1  is  used  in  the 
widfst  possible  meaning.  In  tiie  case  of  Midland 
Railway  Co.  v.  Vheckley,  15  W.  B.  671,  L.  B.  4  Bq. 
19,  liprd  Bomilly,  M.B.,  at  p.  25,  says :  <'  Stone  is,  in 
my  opinion,  clearly  a  mineru,  and  in  fact  everything 
except  the  mere  surface,  which  is  used  for  agrioulturiu 
purposes ;  anything  beyond  that  which  is  useful  for 
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any  pnipoae  whatever,  whether  it  is  gravel,  marble, 
fire-dav,  or  the  like,  comes  within  the  word  mineral, 
when  there  is  a  reservation  of  the  mines  and  minerals 
from  a  grant  of  land ;  every  species  of  stone,  whether 
marble,  limestone,  or  ironstone,  comes,  in  my  opinion, 
within  the  same  category."  In  Hex  v.  Oill,  20  W.  B. 
957,  L.  B.  7  Gh.  App.  699,  Mellish,  L.J.,  at  p.  712, 
says:  '* The reenltofthe authorities  .  .  •  appears 
to  be  this :  that  a  reservation  of  '  minerals '  includes 
every  substanoe  which  can  be  got  from  underneath*  the 
surface  of  the  earth  for  the  purpose  of  profit  .  •  " 
See  also  the  judgment  of  Lord  Hersohell  in  the 
case  of  Lord  Frovoat  and  MagistrcUes  of  OUugow  v. 
Farie,  37  W.  B.  627,  13  App.  Gas.  667.  at  pp.  682-3. 
Hex  V.  Qill  was  approved  of  and  followed  in  the 
case  of  Earl  of  Jersey  v.  Quardians,  <fcc.,  of  Neath 
Union,  37  W.  B.  388,  22  Q.  B.  D.  555;  Lord 
Bsher,  MB.,  at  p.  559,  expressing  his  opinion 
that  the  definition  of  minenus  by  Mellish,  L.J., 
in  that  case  was  correct.  The  object  of  the  Act 
in  this  case  should  be  looked  at,  which  was  that  people 
in  the  act  of  working  quarries  should  be  protected 
from  some  substance,  whether  gravel  or  stone  or  elate, 
idling  upon  them  without  notice  being  given  to  the 
proper  authority.  The  magistrates  were  wrong  in 
their  decision  and  there  ought  to  have  been  a 
conviction. 

McCaU,  Q,C.,  and  J.  D.  Crawford,  for  the 
respondents. — The  decision  of  the  magistrates  was 
right.  The  finding  is  a  finding  of  fact  which  there 
was  evidence  to  support.  The  meaning  to  be 
attributed  to  the  words  '*  mines  and  minerals  "  depends 
in  each  particular  case  upon  the  facts  of  the  case. 
If,  in  the  present  case,  those  woids  had  been  meant 
to  be  used  in  the  wide  lense,  the  Legislature  would 
have  said  so.  It  was  never  intended  that  every  sand- 
pit was  to  be  a  quarry  under  this  Act,  and  the  present 
case  does  not  come  within  the  words  or  the  intention 
of  the  Act.  This  is  in  no  sense  a  stone  mine.  As 
regards  tke  protection  of  the  workmen,  this  case  is 
amply  provided  for  by  section  6  of  the  Bailway 
Begulations  Act,  1871,  under  which  notice  of  any 
accident  accompanied  by  personal  injury  or  loss  of  life 
must  be  given  to  the  Board  of  Trade — ^which  notice 
was  given  in  this  case.  It  could  never  have  been 
intended  that  two  notices  should  be  served,  one  on  the 
Board  of  Trade  and  the  other  on  the  Home  Office. 
The  getting^  of  the  sand  in  this  case  was  a  "  working  " 
of  the  railway  within  the  Bailway  Begulations  Act, 
1871. 

Kennedy,  J. — In  my  opinion  our  judgment  ought 
to  be  for  the  Grown.  It  seems  to  me  that  every 
lequirite  has  been  proved  to  bring  the  case  .within 
the  Quarries  Act,  and  that  the  judgment  which  we 
are  asked  to  give  is  upon  a  question  of  law.  ^ 

The  plaoe  in  question  is  a  place  from  which  gravel 
or  Sana  is  taken  for  the  railway  company  by  workmen 
as  they  want  it.  It  is  not  suggested  that  ic  is  a  place 
which  in  its  character  in  respect  of  size  or  otherwise  is 
not  within  the  purview  of  the  Metalliferous  Mines 
Begulation  Act,  1872,  and  the  Quarries  Act,  1894. 
The  object  of  those  Acts  is  plain — namely,  to  afford 
protection  and  also  to  ensure  investigation  for  the 
Denefit  of  workmen  who  are  working:  in  certain  places 
where  there  are  special  dangers.  The  regulations  of 
tbe  former  Act  are  to  apply  by  section  2  of  the  latter 
Act  to  quarries,  and,  while  tlus  Act  does  not  define  a 
quarry,  section  1  provides  that  it  "  shall  apply  to 
every  place  (not  being  a  mine)  in  which  persons  work 
in  getting  slate,  stone,  coprolites,  or  other  minerals, 
and  any  part  of  which  is  more  tha^  twenty  feet  deep, 
and  every  such  place  is  in  this  Act  referred  to  as  a 
quarry  under  this  Act." 

Now,  that  the  word  ^'  minerals  "  in  an  Act  of  Par- 


liament, or  in  a  legal  document,  priiAa  facie  includes 
such  tbdngs  as  sand  and  gravel  is,  I  think,  clearly 
settled,  and  I  see  nothing  in  the  Act  or  in  this  case 
which  should  narrow  that  which  would  be,  prima  fade, 
the  full  and  wide  meaning  of  the  term  *'  minerals." 

In  this  case  we  have  workmen  employed  in  a 
place,  some  part  of  which  is  more  than  twenty  feet 
deep,  and  in  which  the  things  that  were  being  gotten 
were  minerals.  Under  the  circumstances  it  appears 
to  me  that  the  requisites  of  the  Act  have  been  satisfied. 
The  magistrates,  apparently,  have  decided,  on  the 
ground  that  the  things  that  were  being  gotten-^- 
namely,  sand  and  gravel — were  not  minerals  within 
section  1  of  the  Quarries  Act,  1894.  In  my  opinion 
they  were  wrong. 

Then  it  was  suggested,  by  counsel  for  the 
respondents,  that  it  ought  to  be  held  that  the 
place,  and  tbe  case  of  accidents  happening  there, 
are  governed  by  section  6  of  the  Bailways  Begula- 
tions Act,  1871,  and  that  this  place  was  a  place 
in  which  men  were  employed  in  ^e  working  of  the 
railway,  and,  therefore,  that  the  Acts  previously 
referred  to  do  not  apply  ;  and  that,  if  in  the  course 
of  working  this  railway  an  accident  happens  it  ought 
to  lead  merely  to  notice  being  given  under  that  section. 
In  my  opinion  tiiis  was  not  an  accident  in  the  course 
of  working  t^e  railway  within  the  meaniog  of  section 
6  of  the  Act  of  1871.  Further,  I  thixLk  that  the 
respondents,  whether  or  not  it  be  their  duty  under 
the  aforesaid  section  6  to  give  notice  of  an  acddent 
happening  in  this  quarry,  which  is  formed  and  has 
come  into  being  in  the  oonstruction  of  a  railway 
siding,  are  certakily  bound  by  the  Metalliferous  Mines 
Begulation  Act,  1872,  and  the  Quarries  Act,  1894,  to 
giva  the  notices  thereby  required.  Therefore  in  my 
opinion  the  case  ought  to  be  decided  in  favour  of  the 
appellants,  and  the  matter  ought  to  go  back  to  the 
maglBtrates* 

Dabung,  J. — I  am  of  the  same  opinion.  The 
question  really  to  be  determined  is  whether  gravel 
and  sand  can  be  taken  to  be  included  in  the  word 
« minerals"  as  used  in  this  statute.  Kow  it  is 
perfectly  clear,  from  the  cases  already  cited,  that 
« minerals"  is  a  word  with  a  meanmg  which  is 
very  indeterminate.  Sometimes,  in  statutes,  it  has  a 
very  restricted  meaning,  sometimes  it  has  a  very 
wide  meaning,  and,  in  some  cases,  it  has  been 
held  to  include  gravel.  Now  in  order  to  find  whether 
the  expression  is  used  in  its  wide  or  narrow  sense, 
I  think  we  must  do  what  Lord  Herschell,  in  bis  judg- 
ment in  Olasgow  v.  Farie,  said  ought  to  be  done— 
namely,  that  the  object  of  the  Legulature  should  be 
looked  at.  It  is  perfectly  plain  that  the  object 
of  tiie  Legislature  was  to  prevent  people  being 
injured  by  stone  and  such-like  things  falling  upon 
them,  and  that  object  would  not  be  obtained 
if  a  number  of  stones  of  such  small  size  as 
to  be  properly  denominated  gravel  did  not  come 
within  the  provisions  of  the  Act.  Further,  it  was 
stated  that  the  present  case  ii  provided  for  by 
section  6  of  the  Bailways  Begulations  Act,  1871.  I 
think  the  distinction  pointed  out  by  the  Solicitor- 
General — ^namely,  that  that  Act  applies  to  somethiog 
which  takes  place  in  the  working  of  a  railway,  is  a 
good  one,  and  I  am  inclined  to  think  that  that 
statute  does  not  cover  this  esse.  It  seems  to  me  that 
the  object  of  the  Legislature  really  was  to  give  to  people 
working  in  places  which  are  not  metalliferous  mines 
the  same  protection  which  they  had  given  to  people 
worUng  in  places  properly  called  metalliferous  mines. 
Otherwise  we  should  nave  to  hold  that  the  object  of 
the  Legislature  was  to  protect  people  upod  whom 
slates,  or  stones,  or  coprcuites,  or  any  other  mineral 
wMch   was    something   like   a   slate,  or  stone,  or 


320 


THE  WEEKLY  REPORTER.       [M«hx«.uoi.i       VoL  XLIX. 


High  Cotjkt. 


Attobnby-Gsnbral  v.  Haweiks. 


High  Cotjbt. 


ooprolite.  might  fall,  but  that  it  did  not,  and  in- 
tentioBally  did  not,  profess  to  protect  anybody  who 
might  have  gravel  falliag  npon  nim.  I  cannot  think 
that  that  was  their  intention.  My  opinion  is  that 
the  Act  intended  to  protect  idl  those  people  who  in 
working  in  the  earth  at  a  r!epth  of  more  than  twenty 
feet  had  not  been  protected  by  the  Metallif erons  Mines 
Begnlation  Act,  and  that  with  that  object  it  uses 
this  .word  "  minerals,"  and  that,  therefore,  the  widest 
intention  must  be  given  to  such  word,  and  not  the 
narrowest,  and  if  that  is  so  there  is  authority  for  saying 
that  "  minerals  "  may  mean  gravel,  and  in  this  case  I 
think  it  does. 

Judgment  for  the  appellants  vfith  costs. 

Solicitor  for  the  appellant,   The  Solicitor    to   the 
Treasury. 

Solidton  for  the  respondents,  Bedle  &  Co^ 


Q.  B.  Div.  (Div.  Court.)       1 
•         " "TO/ 


Nov.  26. 


(Kennedy  and  Phillimore,  JJ. 

Attornby-Qbnkbal  v.  Hawkins,  (a.) 
Inland  revenue — Estate  duty — Policy  of  life  insurance— 
Settled  property— Finance  Act,  1894  (57  dk  58  Vict.  c. 
50),  M.  1,  2,  3. 

A.  was  tenant  for  life  of  certain  estates,  and  B,,  his 
son,  was  tenant  in  tail  in  remainder.  A.  had  effected 
several  mortgages  on  his  life  interest  to  secure  payment  of 
certain  debts,  and  he  had  also  effected  several  policies  on 
his  life  by  way  of  further  security.  A  family  arrange- 
ment was  entered  hvto,  under  which  B.  concurred  in  the 
execution  of  a  disentailing  deed,  and  a  further  deed  of 
resettlement  was  executed  by  A.,  B,,  and  certain  trustees. 
Under  the  said  arrangement  a  sum  of  money  loas  raised 
by  vmy  of  mortgage  on  the  estates  to  pay  off  A.*s  incum- 
brances, and  the  aforesaid  policies  were  assigned  to  the 
said  trustees,  who  were  to  receive  all  moneys  {if  any) 
which  should,  during  the  life  of  A.,  become  payable  under 
any  of  the  policies  and  apply  the  same  towards  the  dis- 
charge of  the  mortgages,  and  A.  undertook,  out  of  the 
income  of  his  life,  estate,  to  pay  the  premiums  on  the 
policies  and  the  interest  on  the  mortgage.  The  residue  of 
the  income  uhis  to  be  paid,  as  to  two-thirds  to  A.,  and  as 
to  one-third  to  B.  On  the  death  of  A.  in  1898,  the 
trustees  received  all  the  moneys  due  under  the  policies  and 
paid  the  same  to  B. 

Held,  that,  on  A.*s  death,  B.  was  liable  under  the 
Finance  Act,  1894,  to  pay  estate  duty  on  the  policy 
moneys,  they  being  an  "  interest  purchased  or  provided 
by  the  deceased**  within  the  meaning  of  section  2,  sub- 
section 1  (d). 

Information  by  the  Attorney-General  claiming 
estate  duty  under  the  Finance  Act,  1894,  in  respect  of 
certain  life  insurance  policies. 

Prior  to  the  13th  of  July,  1897,  considerable  hinded 
estates  were  vested  in  one  Henry  Ashhurst  Hawkins, 
the  father  of  the  defendant,  for  life,  with  remainder 
in  tail  male,  and  considerable  personal  property  was 
held  upon  corresponding  trusts. 

The  said  H«'nry  Ashhurst  Hawkins  had  borrowed  the 
sum  of  £70,000  upon  mortgage  of  his  said  life  interest, 
in  order  to  secure  the  payment  of  debts  incurred  by 
him,  and  he  had  efiEected  policies  on  his  life  for  sums 
amounting  in  the  whole  (exclusive  of  bonuses)  to 
£69,500,  and  had  given  them  by  way  of  further 
security.  He  had  also  incurred  other  unsecured 
debts. 


(a.)  Beported  by  £.  G.  Stiixwell,  Esq.,  Barrister- 
at-Law. 


By  an  indenture  or  deed  of  &mily  airantfemeot, 
dated  the  13th  day  of  July,  1897,  and  made  between 
the  said  Henry  Ashhurst  Hawkins  of  the  first  part,  tba 
defendant  Henry  Hawkins  of  the  second  part,  and 
certain  trustees  of  the  third  part,  it  was  witnessed 
that  in  pursuance  of  a  family  arrangement  under 
which  the  defendant  Henry  Hawkins  executed  a  dis- 
entailing deed,  he  the  said  Henry  Ashhurst  Hawkins 
covenanted  to  pay  the  interest  on  the  said  sum  d 
£70,000  daring  his  life,  and  it  was  thereby  agreed 
and  declared  that  the  trustees  should  stand  possessed 
of  the  aforesaid  policies   on  the   life   of    the  said 
H.  A.  Hawkins  upon  the   trusts   and    subject   to 
the  provisions  thereinafter  declared  and  contained 
concerning  the  same.     And  it  was  thereby  agreed 
and  declared  that  the  trustees   should  receive  all 
tiie  moneys  (if  any)  which  should  during  the  Hfs 
of  the  said  Henry  Ashhurst  Hawkins  beoome  payable 
under  any  of  the  said  policies  (but  the  trustees  should 
not  without  the  consent  in  writing  of  the  said  Henry 
Hawkins,  his  executors,  admmistrators,  or  assigns, 
commute  any  bonus  from  time  to  time  credited  in 
respect  of  an^  policy  or  policies  or  permit  the  same  to 
be  applied  m  the  reduction   of   any   premium   or 
premiums)  and  should  pay  or  apply  the  same  moneys 
or  such  part  or  parts  thereof  as  should  under  the  same 
indenture  of  mortgage  be  capable  of  being  so  paid  or 
applied  in  or  towards  the  discharge  of  the  sud  sum  of 
£70,000  or  so  much  thereof  as  might  for  the  time 
being  be  secured  by  the  said  indenture  of  mortgage. 
And  it  was  also  ajtreed  and  declared  that  subject 
and     without     prejudice      to      the      trusts     and 
provisions  thereinbefore  contained  the  said  trustees 
should    hold    the     said     policies,     moneys,      and 
accumulations  in  trust  for  die  said  Henry  Hawkins, 
his  executors,  administrators,  and  assigns.    And  the 
said  Henry  Ashhurst  Hawkins  thereby  covenanted 
with  the  trustees  and  with  the  said  Henry  Hawkins 
that  he  would  not  do  or  suffer  anything  wherebv  the 
said  policies  or  any  of  them  might  b^ome  void  or 
voidaole,  and  that  if  any  such  policy  had  or  should 
become  voidable  he  would  forthwith  at  his  own  cost 
do  all  things  necessary  for  restoring  t^e  same,  and 
that  if  any  such  pohcy  or  any  new  policy  to  be 
effected  as  thereinafter  mentioned    had    or    should 
become    void,   the    said   Henry  Ashhurst   Hawkins 
would  forthwith  at  his  own  cost  effect  or  enable  the 
trustees  to  effect  a  new  policy  or  policies  on  his  life  in 
the  names  of  the  trustees  in  the  like  amount  or 
amounts.      And  that  every  such  substituted  policy 
should  be  held  upon  the  trusts  of  the  said  original 
policies.     And   that   he   the  said  Henry  Ashhurst 
Hawkins  would  punctually  pay  the  annuid  preminm& 
and  other  sum  or  sums  of  money  (if  any)  necessary 
for  keeping  on  foot  the  said  original  policies  and 
any  substituted  policy  or  policies,  and  would  forth* 
with   deliver    the  receipt   for  every  such  payment 
to  the  trustees.     And  it  was  further  witnessea  that 
Henry  Ashhurst  Hawkins  as  beneficial  owner  con- 
veyed unto  the  said  trustees  all  his  life  estate  and 
interest  under  certain  previously  recited  indentures 
and  the  disentailing  indenture,  or  in  the  hereditaments 
aud  premises  comprised  in  or  subject  to  the  same 
indentures  or  any  of  them:  To  hold  the  same  upon 
the  trusts  thereinafter  declared  (that  was  to  say)  upon 
trust  to  pay  out  of  the  rents,  profits,  and  income  of 
the  said  hereditaments  and  premises  tLe  interest  on 
the  said  sum  of  £70,000,  and  tbe  annual  premiums 
and  other  sum  or  sums  of  money  from  time  to  time 
payable  for  keeping  on  foot  every  policy  specified  in 
the  third  schedule  to  the  now  statix^  indenture,  and 
every  other  policy  (if  any)  effected  in  pursuance  of 
the  covenants  in  that  behalf  thereinbefore  contained, 
and  the  expense  of  repaiiing  buildings  or  insuring 
s^  against  fire,  and  to  pay  the  surplus  of  the  said  rents. 


VoLXLlx       iMarch28.is«io       THE  WEEKLY  REPORTER. 


321 


High  Cotjkt. 


AtTORNBY-GeNBRAL  v.  HAWKIfTS. 


HlQH  COUBT. 


profits,  and  inoome  a^  to  two-th^rdi  thereof  to  the 
■aid  Henry  Ashhunt  Hawkins,  and  as  to  the  remaining 
one-third  thereof  to  the  said  Henry  Hawkins,  his 
executors,  administrators,  and  assigns.  Bat  snbjeot 
if  snoh  surplus  should  exoeed £3,000  to  a  provision  for 
creating  a  fund  for  payment  of  any  suooessioa  duties 
whioh  might  beoome  payable  hy  reason  of  the  falliog 
in  of  leases  as  in  the  now  stating  indenture  men- 
tioned. 

All  the  said  poUoies  were  effected  by  the  said  Henry 
Ashhurst  Ha^vkius  and  all  the  premiums  which  ware 
paid  thereon  were  paid  by  him  during  his  life.  The 
said  policies  belonged  at  ttie  date  of  the  said  indenture 
of  the  12th  of  July,  1897,  to  the  said  Henry  Ashhurst 
Hawkins  absolutely,  subject  only  to  the  agreement 
carried  into  effect  by  the  said  deed  of  family 
arrangement.  The  said  Henry  Ashhurst  Hawkins 
died  on  the  10th  d«y  of  May,  1898.  No  moneys 
became  payable  under  any  of  the  said  poUciee  during 
bis  life.  After  his  death  tbe  trustees  of  the  said 
indenture  of  tbe  13th  of  July,  1897,  received  all  tbe 
moneys  (indudiug  bonuses)  payable  under  the  said 
policies,  and  they  paid  or  accounted  for  the  same  to 
the  s«id  H?nry  Hawkins  Under  these  circumstances 
the  Commissioners  of  Inland  Revenue  claimed  that 
estate  duty  had  become  pay  able  under  section  2  (1)  (<2) 
(or  if  not  then  under  the  other  provisions  of  sections 
1  and  2  of  the  Finance  Act,  1894)  in  respect  of  tbe 
moneys  received  under  the  said  policies  of  assurance 
as  property  passing  on  the  death  of  the  said  Henry 
Ashhurst  Hawkins  within  the  meaning  of  those 
sections,  and  th^y  caused  application  to  be  made  to 
the  defendant  for  payment  of  such  duty,  but  the 
defendant  refused  to  pay  the  same  and  contended 
that  no  such  duty  was  payable. 

Sir  B,  B.  Finlay^  A,G.  {Sir  E.  Carson,  S.G.,  and 
Vaughan  Hawkins  with  him),  for  the  Grown. — ^After 
the  disentailing  deed  had  been  executed  there  was  a 
resettlement,  under  which  the  defendant  only  took, 
according  to  the  decision  in  the  case  of  Earl 
Covjleif  V.  Commiationtrs  of  Inland  Bevenue,  47  W.  B. 
525,  [1899]  A.  0.  198,  an  equity  of  redemption, 
and  it  was  only  on  that  interest,  and  not  on  the 
full  value  of  the  estate,  that  the  Crown  now 
claimed  duty.  This  family  arrangement  did  not 
amount  to  a  purchase  by  the  defendant  of  the  policies, 
so  as  to  be  exempted  by  virtue  of  section  3  (1) 
of  the  Finsnce  Act,  1894,  from  the  payment  of  estate 
duty.  The  practical  effect  of  this  arrangement  w«s 
to  substitute  the  polici<*s  for  what  wss  taken  out  of 
the  family  estates  by  the  mortgagee.  Duty  is  there- 
fore payable  in  respect  of  the  policies  by  virtue  of 
section  2  (l){d) :  Brown  v.  Attomty 'General ^  79  L.  T. 
Bep.  572,  47  W.  R.  Dig.  83.  Tbe  present  case  is  still 
stronger  than  that  one.  This  is  not  a  commercial 
transaction  at  all,  but  merely  a  family  arrangement. 
Attorney-General  v.  Dobree,  48  W.  R.  413,  [1900]  1 
Q.  B.  442,  decides  the  present  case. 

Counsel  also  cited  Fryer  v.  Morland,  25  W.  R.  21, 
8  Ch.  D.  675. 

Haldane,  Q.C.  {J.  F.  H.  BetheU  with  him),  for  the 
defendant. — The  ca«e  of  Attomey-Gemral  v.  Dobree 
does  not  apply  to  the  present  case.  In  that  case 
there  wss  a  marriage  settlement.  This  was  not  a 
mere  family  arrangement;  the  deceased  and  the 
defendant  were  not  on  good  terms,  and  the  bargain 
was  carried  out  at  arm's  length.  It  was  not  a  case  of 
s  substitution  of  one  sum  for  another,  as  was 
suggested.  There  had  been  a  transaction  by  which 
the  defendant  took  the  policies  for  money  or  money's 
worth.  T^e  policies  were  tlierefore  exempt  from  the 
payment  of  estate  duty  by  virtue  of  section  3  (1)  of 
tbe  Finance  Act,  1894.     In  substance  there  was  a 


Jrarohase  for  valuable  consideration,  and    the    de- 
endant  ought  not  to  be  called  on  to  pay  estate 
duty. 

Counsel  cited  Lord  Advocate  v.  Earl  of  Fife,  11 
Ct.  Sess.  Cas.,  4th  Ser. 

Kennedy,  J.— In  this  case  it  is  needless  to  re- 
capitulate all  the  detailed  facts  which  are  set  out  in 
the  iuformatioB.  There  is  no  doubt  at  all  that  those 
facts  are  set  out  ve^y  correctly ;  and  we  accept  also 
(it  betTig  admitted  by  the  Attomey-Qeneral  on  bdhalf 
of  her  Majenty)  that  the  parties  here  concerned  (the 
present  defendant  and  the  deceased,  his  father)  at 
the  tim<^  wh^n  they  entered  into  the  transaction  were 
at  arm's  length  and  the  father  at  the  time  in  bad 
health. 

Shortly,  the  position  was  this :  There  had  been  a 
condition  of  the  property  and  of  the  relations  between 
fatUer  and  son  which  plaiced  the  son  in  the  position  of 
being  entitled  to  deal  with  it.  The  father  is  in  diffi- 
culties and  insolvent.  The  son  is  also  no  doubt 
desurous  of  getting  some  income  for  himself 
and  is  acting  for  his  own  interest.  Between 
the  two  au  arranijement  is  come  to  which  in- 
volves the  inclusion  in  a  settlement  of  the  moneys 
arising  from  policies  of  iLSurance  upon  the  life  of 
the  father — I  will  not  say  in  substitution  for  but 
oomcidently  with  their  disappearance  from  th« 
settlement  by  reason  of  what  was  doLC  in  cutting  off 
the  entail  and  in  entering  into  this  family  arrange- 
ment. 

Now  it  seems  to  me  that  it  is  impossible 
under  those  circumstances  to  say  that  these  policies 
do  not  come  under  section  2  (1)  (c2)  of  the  Finance 
Act,  1894,  and  that  there  ought  not  to  be  au  estate 
duty  paid  upon  these  moneys.  It  appears  that  the 
contention  against  this  is  that  whatever  might  have 
been  the  eff«*ct  of  sub-section  (1)  (c2)  upon  the  pASsiog 
of  th4>se  poliwirs,  had  there  been  no  section  3,  sub- 
sections 1  and  2.  we  ought  to  say  there  is  no  liability 
to  estate  duty  becau«e  of  the  terms  of  section  3  of 
the  Act,  sub-sections  1  and  2,  and  that  we  ought 
to  say  tbat  there  has  bben  a  Jxmd  fide  purchase  from 
the  deceased  by  the  defendant  for  a  consideration  in 
money  or  money's  worth,  and  that  there  has  been,  not  a 
succession,  but  merely  a  perlormance  of  part  of  that 
which  was  to  be  got  by  the  purchase  being  payable 
only  upon  death. 

Now  it  seems  to  me  that  that  is  not  the  true 
relation  of  the  facts.  It  seems  to  me  that  there 
really  was,  whether  you  call  it  a  settlement  or  a 
family  arrangement,  or  any  other  name,  that  which 
for  the  purposes  of  this  Act,  and  in  the  terms  of  this 
Act,  was  an  "  interest  purdiased  or  provided  by  the 
deceased,"  and  which  is  taxable  "  to  the  extent  of 
the  beneficial  interest  aooraing  or  arising  by  survivor- 
ship or  otherwise  on  the  ceath  of  in»  deceased." 
This  arrangement  was  not  an  assignment  of  thA6e 
policies  to  the  son.  It  was  an  arrangement  by 
which  an  interest  passed  to  the  son  in  those  policies 
under  the  terms  of  the  settlement  upon  the  death  of 
his  father — ^that  is  to  say,  a  sucoession— a  valuable 
interest  which  accrued  to  him  by  surviving  his 
father.  In  that  way,  it  seems  to  me — and  on  that 
ground  alone — ^that  this  case  mav  be  distinguis'^ed 
from  L&rd  Advocate  v.  Earl  of  Fife,  There  it  was 
found  that  there  was  an  actual  assignment  to  the  son 
of  the  policies.  The  son  took  them  over  as  part  of 
the  distinct  bargain  by  which  the  father  was  relieved 
of  oonbiderable  difficulty.  The  son,  in  other  words, 
became  atsiffoee.  Although  he  could  not  at  the  time 
actually  realize,  he  would  have  had  the  right  to  deal 

with  these  policies  ^ ~"  '^  surrender  aa  he  pleased. 

That  is  non  the  ^  is  really  an  arrange- 

ment made  by  a  effect,  because  he 
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becomes  survivor,  gets  an  interest  in  the  proceeds  of 
these  policies  upon  the  death  of  his  father. 

The  case  of  the  Brown  v.  Attorney -(hneral  seems 
to  me  to  throw  some  light  npon  the  kind  of  principle 
by  which  these  cases  onght  to  be  decided.  For 
example,  is  it  in  substance  here  a  purchase,  or  is  it 
in  substance  an  arrangement — a  settlement  by  which 
a  benefit  passed  on  the  death  of  the  father?  We 
cannot  apply  the  exact  case,  the  circumstances  are 
different,  but  it  seems  to  me  that  it  is  a  stronger  cat e 
here,  where  there  is  no  attempt  at  a  purchase  really, 
but  merely  a  benefit  on  the  other  Aide. 

The  case  of  AUomey- General  y»  Doireehas.boen  cited. 
That  is  a  case  in  this  court,  but  I  ag^ee  with  Mr.  Haldane 
that  it  is  not  a  binding  authority  in  the  present  case. 
You  have  got  there  unquestionably  an  element  which 
does  not  exist  here  ;  you  have  there  the  fact  that  the 
only  original  consideration  was  the  consideration  of 
marriage.  Now  I  think  that  is  a  sufficient  distinc- 
tion. I  think  it  is  not  a  decision  in  any  way  binding 
or  covering  this  case,  because,  here,  if  there  is  any 
consideration,  it  is  not  a  question  of  marriage  but  a 
question  of  the  benefits  which  the  son  was  giving  to 
the  father  by  concurring  in  the  acts  which  cut  off 
the  entail  and  made  these  other  arrangements  pos- 
sible, and  is  in  a  sense  to  be  treated  as  a  bargain 
and  consideration,  although  not  to  my  mind  a  trans- 
action of  purchase  at  all.  There  is  a  bargain,  there 
is  an  arrangement.  The  arrangement  is  in  one  form 
a  settlement,  or  in  another  a  family  arrangement,  for 
tiie  benefit,  it  may  be,  of  both  parties,  but  it  does  not 
constitute  a  purdiase  within  section  3.  I  think  the 
judgpnent,  therefore,  must  be  for  the  Crown. 

Phillimobe,  J. — I  am  of  the  same  opinion.  Shortly 
before  the  13th  of  July,  1897,  considerable  landed 
estates  appear  to  have  been  vested  in  one  Henry 
Ashhurst  Hawkins  for  life,  remainder  to  his  successor 
in  tail  male,  and  considerable  personal  property  seems 
to  have  been  held  upon  corresponding  trusts.  Henry 
Ashhurst  Hawkins,  the  father,  was  in  considerable 
difficulty;  he  had  borrowed  something  like  £70,000 
upon  mortgage  of  his  life  interest,  and  he  had  effected 

S>licies  to  very  nearly  the  same  extent  on  his  life, 
esidesthat,  he  had  a  considerable  debt  unsecured, 
and  for  which,  I  suppose,  he  could  not  in  any  way 
give  any  security.  The  son  was  also  in  difficulty.  He 
was  dependent  upon  his  father's  bounty,  and  could 
get  nothing  from  his  father,  and  he  had  borrowed 
under  an  order  of  Eekewich,  J.,  and  had  had  his 
reversioncharged  to  meet  the  expenses  of  his  education. 
In  those  circumstances  a  transaction  was  effected  by 
two  deeds.  First  of  all  the  estate  was  disentailed  in 
the  ordinary  Way  and,  subject  to  a  joint  power  of 
appointment,  was  settled  upon  Henry  Ashhurst 
Hawkins  for  life,  remainder  to  Henry  Hawkins  in 
fee.  Secondly,  Henry  Hawkins,  the  son,  joined  in  a 
.  mortgage  and  enabled  his  father  to  transfer  the 
mortgages  from  his  life  estate  to  a  mortgage  on  the 
land;  in  other  words,  he  joined  with  his  father  in 
mortgaging  the  fee  simple  of  the  property  for 
£70,000.  He  also  concurred  in  asking  the  trustees  to 
assign  £16,000  of  the  settled  personalty  generally  for 
the  benefit  of  Henry  Ashhurst  Hawkins,  the  father. 
In  return  he  got  the  sum  of,  possibly,  £2,000  him- 
self ;  he  got  provision  made  for  the  payment  of  his 
debt  that  otherwise  would  have  been  a  reversionary 
charge,  and  he  got  an  income  for  himself  during  his 
father's  life  of  a  thousand  a  year.  The  setUement  of 
these  matters  may  be  taken  in  substance  to  balance 
that  £16,000.  But  to  balanca  the  incumbrance 
created  on  the  fee  of  £70,000  the  father  brought  into 
settlement  the  policies  on  his  life,  which  were  worth 
very  nearly  the  same  amount.  In  other  words, 
the  £70,000   was  taken   out  of   the  settlement  in 


the  form  of  a  mortgage  on  the  land;  £69,500 
was  brought  into  the  setUemeat  ia  the  form  of 
policies,  and  as  far  as  the  son  was  conoerned 
the  benefit  with  the  burden  would  accrue  to  him. 
But  on  the  other  hand  Henry  Hawkins  had  no 
interest  in  the  property  except  his  allowanoe  until 
hiri  father*s  death,  and  on  hii  father's  death  he  would 
succeed  to  the  property  less  by  £70,000  and  more  by 
£69,500. 

Now,  the  House  of  Lords  have,  if  I  may  say  so 
respectfully,  given  effdct  to  common  sense  by  the 
decision  in  the  case  of  Earl  Cowley  v.  Inland  Revenue 
CommUeionera,  Tde  son  does  not  pay  duty  on  the  whole 
estate  of  the  property,  but  only  on  his  beneficial 
interest  in  the  estate  of  the  landed  property.  On  the 
other  hand,  why  is  he  no !:  to  pay  duty  on  the  other 
property  which  is  brought  in  in  substitation  ?  It 
seems  to  me  that  the  mere  statement  of  the  facts  is 
enough  to  show  that  the  judgment  in  this  case  most 
be  for  the  Crown. 

I  can  conceive  that  an  arrangement  might  have 
been  made  in  which  this  case  would  become  like  tha^ 
of  Lord  Advocvte  v.  Earl  of  Fife^  a  case  ia  which  I 
respectfully  entirely  agree.  If  the  arrangement  had 
been  that  the  son  was  to  have  these  policies  out  and 
out— if,  in  fact,  the  policies  had  not  been  brought 
into  settlement,  but  assigned  to  the  son,  then  this  case 
would  have  been  like  that  caie.  But  they  are  not  the 
son's  policies.  They  are  brought  into  settlement, 
and  express  directions  are  given  in  case  bonuses  are 
received  or  in  case  the  terminable  policies  beoome 
realized,  when  the  money  is  to  be  applied  in  relief  of 
the  settled  estates,  and  not  to  go  to  the  son.  I  think 
it  is  conceivable  under  the  cUuse  which  Mr.  Haldane 
read  to  us  that  if  the  father  had  lived  long  enough 
there  might  have  been  some  balance  on  the  policies 
which  might  have  come  to  the  son.  If  the  father  had 
lived  over  the  ten  years,  and  the  terminable  policies 
had  been  paid  in  full,  it  might  have  been  that  the 
surreader  value  of  the  othor  policies  with  their 
bonuses  would  have  come  to  more  altogether  thaa 
£70,000,  and  that  amount  would  more  than  have 
paid  off  the  mortgage  of  £70  000.  Bat  those  events 
did  not  happen,  and  in  the  result  the  sou  found  the 
estate  diminished  on  the  one  side  and  aided  to  on 
the  other;  and  he  is  aiked  to  p^y  on  the  valae. 
There  must  therefore  be  judgment  for  the  Crown. 

Solicitors,  Solicitor  of  Inland  Bevenue ;  LangloiB  A 
Co. 


iOioutt  of  AppeaU 

From  Chan.  Div.  '\ 

(Rigby,  Yaughan  Williams,  [  Feb.  6. 

and  StirlLig,  L.JJ.)        I 

Abi^ot  v.  UiaTBD  Afbioan  Laitos  (Limitkd).  (a.) 

Company  —  Special  resolution  —  Requisite  majority  — 
Declaration  of  chairman — Conclusive  evidence — Chm' 
panics  Act,  1862  (25  <fe  26  Vict,  c.  89),  s.  61. 

The  declaration  of  the  chairman  of  a  company  meeting 
that  a  special  resolution  has  been  duly  carried  is  con- 
elusive,  unless  challenged  by  means  of  a  poll  demanded 
by  five  members  ;  and,  in  the  absence  of  any  evidence  of 
mala  fides  on  the  j^rt  of  the  chairman,  the  court  will  net 
receive  evidence  impeaching  the  declaration. 

In  re  Gold  Co.,  27  W,  B.  341,  11  Ch.  D,  701.  and 

(a.)  Beported  by  J.  I.  Stirling,  Esq.,  Barrister- 
at -Law. 
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In  re  Hadleigh  Oasde  Gold  Mines  (Limited),  [1900]  2 
Ch.^\9,  followed. 

In  re  Horbory  Bridge  Coal,  &o.,  Co.,  27  W.  B.  433, 
11  Ch.  D.  109,  dietvnguMed. 

This  was  an  appeal  .against  the  refosal  of 
Kekewich,  J.,  to  restrain  the  defendant  company  and 
their  direotors  from  acting  on  certain  resolutioDs, 
which  purported  to  have  been  duly  passed  by  the 
sharehcuders  as  special  resolutions  for  tne  winding  np 
of  the  com]>any,  and  the  sale  of  its  aisets  to  a  new 
company  to  be  formed. 

The  p]ainti£b  were  shareholders  in  the  company, 
who  alleged  that  these  resolutions  had  not  been 
properly  paued. 

Tne  plaintiffs  filed  affidavits  to  the  effect  that  a 
motion  for  the  adjournment  of  the  meeting  bad  been 
declared  by  the  chairman  to  be  lost.  Considerable 
uproar  had  ensued,  during  which  the  chairman  had 
put  the  resolatioDS  for  the  winding  up  of  the  company 
and  had  declared  them  carried,  though,  owing  to  the 
disturbance,  most  of  the  shareholders  were  unaware 
that  anytiiing  was  being  done,  and  had  no  oppor- 
tunity of  voting  on  the  resolutions. 

Affidavits  were  filed  in  reply  on  behalf  of  the 
company  that  shareholders  who  were  further  away 
from  the  chairman  than  the  plaint' ffs  had  heard  the 
resolutions  put  and  voted  on  them,  that  the  first 
resolution  had  been  carried  unam'mously,  that  a  large 
number  of  rharehqlders  had  voted  in  favour  of  the 
other  resolutions,  while  very  few  had  held  up  their 
hands  against,  and  that  the  chairman  had  accordingly 
declared  the  resolutions  duly  carried. 

Under  section  51  of  the  Companies  Act,  1862, 
unless  a  poll  is  demanded  by  at  least  five  members,  a 
declaration  of  the  chairman  that  a  special  xesolotion 
has  been  carried  is  to  be  deemed  conclusive  evideoce 
of  the  fact  without  proof  of  the  number  or  proportion 
of  the  votes  recorded  in  favour  of  or  agaiost  the  same. 

Kekewich,  J.,  hdd  that  the  resolutions  were  duly 
carried,  and  dismissed  the  acticfti. 

The  plaintifEs  appealed. 

Kirhy,  for  the  appellants. — ^Notwithstanding  section 
51  of  the  Act,  the  chairman's  declaration  ought  not  to 
be  accepted  as  conclusive  evidence  that  the  resolutions 
were  duly  carried,  because  his  own  affidavit  proves 
that  he  declared  them  carried  without  ascertaining 
whether  there  was  a  three-fourths  majority  in  favour 
of  them  or  not. 

Manning  {Warrington y  K.C,  with  him),  for  the 
defendants.  —  The  chahrman's  declaration  is  con- 
clusive :  In  re  Gold  Co,,  27  W.  E  341,  11  Ch.  D.  701 ; 
In  re  Hadleigh  Caetle  Gold  Mines  {Limited),  [1900]  2 
Ch.  419. 

Kirhy,  in  reply,  referred  to  In  re  Horlury  Bridge 
Coal,  <kc.,  Co.,  27  W.  E,  433,  11  Ch.  D.  109. 

EiOBY,  L.  J. — Upon  all  the  evidence  there  is  a  good 
deal  of  contradiction,  and  I  have  no  doubt  a  good  deal 
of  exaggeration,  it  may  be  on  both  sides,  but  as  the 
natural  outcome  of  the  evidence  I  consider  that 
the  learned  jadge,  Kekewich,  J.,  has  come  to  a 
right  conclusion,  that  the  chairman  of  the  meeting  did 
put  the  resolutions,  notice  of  which  had  been  given, 
and  which  had  to  be  carried  as  special  resolutioos 
before  the  scheme  could  ^o  on  effectively,  and  that 
he  did  declare  those  resolutions  carried,  and  that  the 
entry  of  that  declaration  was  made  in  the  books  of 
the  company.  Upon  the  authority  of  In  re  Gold  Co., 
and  the  case  of  In  re  Hadleigh  Castle  Gold  Mines, 
in  which  it  was  followed  and  explained  by  Cozens- 
Hardy,  J.,  with  regard  to  extraordinary  resolutions, 
the  conclusion  ought  to  be,  and  our  conclusion  is, 
that  the  resolutions  were  passed  and  declared  to  be 
carried.    That  would  preclude  any  inquiry  into  the 


number  of  shareholders  who  voted  for  or  against, 
because  under  the  regulations  of  the  company  it  is 
not  necessary  to  inquire  into  the  proxies. 

I  think  the  explanation  is  that  which  was  sug- 
gested. It  may  be  that  there  were  a  majority  present 
at  the  meeting  who  were  opposed  to  tliese  resolu- 
tions— I  do  not  know ;  it  is  possible  that  there  was — 
but  their  opposition  was  made  unavailing,  and 
they  recognized  it  to  be  unavailing,  from  the 
knowledge  that  there  were  a  large  number  of  proxies 
which  were  taken  to  overrule  such  opposition.  What- 
ever be  the  cause  I  consider  that  the  resolutions  were 
duly  declared  to  be  passed,  and  must  be  taken  to  have 
been  passed  by  the  requisite  number  of  shareholders. 

Yaughan  Williams,  L  J.— I  entirely  agree.  It  was 
suggested  that  the  case  of  In  re  Horhury  Bridge  Coal, 
Iron,  and  Waggon  Co.  is  an  authority  that,  although  in 
the  51st  section  of  the  Companies  Act,  1862,  the 
word  used  is  "  conclusive,**  it  is  not  to  be  read  as 
conclusive,  but  as  primd  fade  conclusive.  The  words 
of  the  seotion  are  *'  A  declaration  of  the  chairman 
that  the  resolution  has  been  carried  shall  be  deemed 
conclusive  evideuce  of  the  fact  without  proof  of  the 
number  or  proportion  of  the  votes  recorded  in  favour  of 
or  against  the  same."  I  do  not  agree  with  this  con- 
tentiou,  and  I  think  when  the  case  of  In  re  Horhwry 
Bridge  Coal,  Iron,  and  Waggon  Co.  is  looked  at  it 
decides  nothing  cf  the  sort.  I  thought  at  first  that 
the  interlocutory  observation  of  Sir  George  Jessel  had 
reference  to  the  51st  seotion,  but  Stirling,  L.J.,  has 
called  my  attention  to  the  fact  that  that  was  not  so  and 
that  he  was  referring  really  to  the  37th  and  38th 
articles  of  the  articles  of  association  of  that  particular 
company  which  are  set  forth  on  p.  110  (11  Ch.  D.),  in 
which  the  words  used  are  ''  A  declaration  by  the  chair- 
man that  a  resolution  has  been  carried,  and  an  entry  to 
that  effect  in  the  book  of  proceedings  of  the  company 
shall  be  sufficient  evidence  of  the  fact  without  proof 
of  the  number  or  proportion  of  the  votes  recorded  in 
favour  of  or  against  such  resolution,"  and  it  is  in  refer- 
ence to  those  words  that  Sir  Gteorge  Jessel  says  (11  Ch. 
D.,  at  p.  114) :  "  Sufficient  evidence  in  the  absence  of 
evidence  to  the  contrary,  but  not  conclusive  evidence." 
He  was  not  dealing  with  the  51st  section  at  all,  and 
really  when  one  comes  to  look  at  the  short  statement 
of  facts  by  Sir  George  Jessel  the  whole  thing  is  quite 
plain.  The  question  was  whether  Mr.  Kippax  had 
been  properly  appointed  liquidator,  and  then  Sir 
George  Jessel  states :  "  The  facts  for  the  purpose  are 
beyond  controversy.  There  were  five  persons  present 
corporeally.  One  of  the  five  held  what  was  called  a 
proxy,  but  it  has  been  admitted  for  the  purpose  of 
the  argument  by  the  re^ondents  that  that  is  not  to 
be  taken  into  account.  Of  the  five  persons  present 
two  only  voted  for  Mr.  Kippax.  Three  voted  against 
him.  The  two  who  voted  for  him  held  more  shares 
in  the  company  than  the  three  who  voted  against  him, 
and  according  to  the  law  of  this  company  there  was 
a  vote  for  every  share.  No  poll  was  demanded  and 
consequently  no  poll  was  taken."  That  is  the  state- 
ment, and  the  next  point  is  whether  the  chairman 
rightly  decided  that  Mr.  Kippax  was  duly  elected 
because  the  two  persons,  including  himself,  who  voted 
for  Mr.  Kippax  held  more  shares  in  the  company 
than  the  tlu^  who  were  against  it,  and  Bramwell, 
L.J.,  said:  "First,  a  poll  was  not  demanded,  and 
secondly,  there  was  no  waiver  of  a  poll."  Under  those 
droumstances  it  seems  to  me  that  that  case  when  it 
is  loodced  at  does  not  affsct  the  question  as  to  the 
word  *'  condurive  "  in  the  51st  section  at  all. 

STlSLiNa,  L.  J. — I  am  of  the  same  opinion.  I  have 
only  this  to  add,  that  as  regards  the  passage  in  the 
olst  section  which  has  been  commented  upon  by 
Yaughan  Williams,  L.J.,  I  entirely  agree  with  the 
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reasoniog  of  Oozens-Hardy,  J.,  in  the  case  of  In  re 
Hadleigh  CariU  Oold  Mines  which  oame before  him;  and 
as  regards  In  re  Eorhwry  Bridge  Coal,  Iron,  and 
Waggon  Co.  I  should  pnly  wish  to  add  this :  That  it 
appears  to  me,  as  has  been  pointed  out  by  the  Lord 
Justice,  that  the  5l8t  section  did  not  come  at  all  in 
question  there.  The  statement  of  facts  on  p.  Ill  was 
this,  *'  The  company  being  in  difficulties  a  meeting 
was  held  which  had  been  summoned  for  the  purpose 
of  passing  an  extraordinary  resolution  under  the 
Companies  Act,  1862,  s.  129,  that  it  had  betn  proved 
to  the  satisfaction  of  the  company  that  it  could  not 
by  reason  of  its  liabilities  continue  its  business."  To 
that  reiolution,  of  course,  the  51st  section  would 
apply,  but  what  happened  was  this,  "Five  share- 
holdeis  only  attended,  and  a  resolution  to  the  above 
offect  was  passed  unanimously."  To  at  resolution 
having  been  unanimously  passed,  what  they  proceeded 
to  do  was  to  appoint  a  liquidator,  and  that  was  a 
resolution  whic^  was  not  reqaired  to  be  a  special 
resolution.  The  evidence  as  to  what  followed  was 
this,  "A  motion  was  made  and  seconded  that  Mr. 
Kippax  should  be  appointed  liquidator,"  and  upon 
that  there  was  a  dilute  as  to  who  voted  on  that. 
But  the  31st  article  of  the  ooaipany's  articles  of  asso- 
ciation did  apply,  and  consequently,  it  seems  to  me, 
as  has  already  been  said,  that  case  is  not  an  authority 
to  the  contrary  of  what  we  have  4eoided. 

Solicitors,  Armiiage  &  Chappie;    Blair  &  W.   B, 
Oirling» 


Prom  Q.  B.  Div.  )        j.^  „,- . 

(Earl  of  Habbury,  L.C.,  and  A.  L.  f     .f^^l  f* 
Smith  and  Vaughan  Williams,  L. JJ. )  j    ^'^'  ®'  ^^^• 

Bbown  v.  Peto.  (a.) 

Mortgage — Lease  hy  mortgagor  in  poseeeeion — Sporting 
rights  over  mortgaged  land  not  in  occupatinn  of  mort- 
gagor— Validity — Conveyancing  Act,  1881  (44  <fe  45 
Vict.  c.  41),  s.  18. 

A  lecue  hy  a  mortgagor  in  possession  of  a  Tumse  and 
adjoining  premises  included  the  right  of  sporting  and 
shooting  over  a  portion  of  the  mortgaged  property ^  whith 
was  in  the  occupation  of  an  agricultural  tenant,  to  whom 
it  had  been,  previously  to  tne  Tnortgage,  leased  with  a 
reservation  of  the  sporting  rights. 

Held,  that,  as  against  the  mortgagee,  the  lease  wets 
valid  under  section  18  of  tJie  Conveyancing  Act,  1881. 

Appeal  of  the  plaintifiF  from  the  judgment  of 
Bigham,  J.,  at  the  trial  of  the  action  without  a  jury« 

The  plaintiff  claimed  from  the  defendant  (1)  posses- 
sion of  a  house  and  premises  known  as  ICnowlton 
Court ;  (2)  a  declaration  that  the  defendant  bad  no 
right  of  shooting  or  sporting  over  the  Enowlton 
estate;  (3)  mesne  profits. 

In  the  vear  1887  Enowlton  Court,  consisting  of 
a  fumishea  house,  stables  and  gardens,  some  demesne 
lands,  and  about  1,900  acres  of  agricultural  land 
known  as  the  Koowlton  estste,  was  mortgaged  to 
the  plaintiff's  predecessors  in  title,  Lewis  D'Aeth, 
the  beneficial  owner,  being  in  posst-ssion.  At  that 
date  the  agricultural  land  was  leased  to  agricultural 
tenants,  but  the  shooting  amd  sporting  rights  were 
reserved  to  the  landlord. 

On  the  26th  of  November,  1890,  the  mortgage  being 
still  subsisting,  D'Aeth,  the  mortgagor,  granted  a  lease 
of  the  whole  estate,  except  tne  1,900  acres,  to  the 
defendant  for  a  term  of  years.  The  lease  comprised 
Knowlton  Court  and  the  gardens  and  other  lands 
belong^g  thereto,  and  "the  right  of  shooting  and 


(a.)  Reported  by  F.  O.  BoBorsoN,  Esq.,  Barrister- 
at-Law. 


sporting  over  the  whole  of  the  lessor^s  Enowlton 
estate,  containing  about  1,900  acres." 

The  interest  due  under  the  mortgage  having  fallen 
in  arrear,  a  foreclosure  order  was  made.  Subse- 
quently the  plaintiff  contended  that  the  lease  granted 
to  the  defendant  was  not  a  valid  lease  under  the 
Conveyancing  Act,  1881,  and  th^t  the  defendant  was, 
therefore,  omy  a  yearly  tenant.  The  plaintiff  gave 
the  defendant  notice  to  quit  as  a  yearly  tenant. 

Bigham,  J.,  held  that  the  lease  was  valid  as  against 
the  plaintiff,  and  the  learned  judge  accordingly  gave 
judiCii^ent  for  the  defendant. 

The  plaintiff  appealed. 

The  Convevancing  Act,  1881,  s.  18 :  (1)  A  mort- 
gagor of  land  while  in  possession  shall,  as  against 
every  incumbrancer,  have,  by  virtue  of  this  Act, 
power  to  make  from  time  to  time  aoy  such  lease  of 
the  mortgaged  land,  or  any  part  thereof,  as  is  in  tbis 
section  described  and  authorized.  (3)  The  leases 
which  this  section  authorizes  are :  (i.)  An  agricultural 
or  occupation  lease  for  any  term  not  exceeding 
twenty-one  years;  and  (ii.)  a  building  lease  for  any 
term  not  exceeding  ninety -nine  }  ears. 

Dickens,  Q.C.,  and  Warrington,  Q,C.  {Morton  Smith 
with  them),  for  the  plaintiff. — ^The  lease  does  not 
come  within  section  18  of  the  Conveyancing  Act, 
1881.  Under  that  section  a  mortgagor  of  luid  in 
possession  has  power  to  grant  an  occupation  lease  of 
the  mortgaged  land,  but  he  cannot  by  the  lease  grant 
an  easement,  such  as  the  sporting  rights,  over  other 
land  not  included  in  the  lease :  DayreU  v.  ffoare,  12 
A.  &  E.  356;  In  re  Gladstone,  48  W.  R.  531.  [1900]  2 
Ch.  101.  Section  18  does  not  contain  any  words 
similar  to  those  to  be  found  in  section  6  of  the  Settled 
Land  Act,  1882,  <*  any  easement,  right,  or  privilege  of 
any  kind." 

Bray,  Q*C,,  and  J,  B*  Atkin,  for  the  defendant. — 
The  lease  was  a  valid  leave.  The  word  "land**  in 
section  18  must  be  construed  by  reference  to  the 
definition  clause,  section  2,  the  effect  of  which  is 
that  land  may  include  incorporeal  hereditaments. 
DayreU  v.  ffoare  was  decided  before  the  Act  of  1881, 
and  therefore  is  no  authority.  Even  if  there  is  no 
power  in  a  mortgagor  to  grant  a  lease  of  an 
incorporeal  hereditament  by  itself,  this  lease  does  not 
cease  to  be  an  oocupatiou  lease  of  land  and  is  not 
invalidated  because  it  includes  the  right  of  shooting 
over  another  part  of  the  land. 

Dickens  replied. 

Cur*  adv.  vuU. 

Aug.  8.^A.  L.  Smith,  L.J.,  read  the  following  judg- 
ment :  Upon  the  3rd  of  August,  1887,  Mr.  Lewu 
Narborough  Hughes  D*Aeth,  who  was  the  own<»r  of 
Knowlton  Park  estate,  in  the  county  of  Kent, 
mortgaged  it  in  fee  to  secure  an  advance  of  £30.000. 
Tiie  estate  oonsitted  of  a  famished  mamion- house, 
st»bles,  and  gardens,  of  some  demesne  lands,  and  of 
agricultural  lands  of  about  1,900  acrer  in  extent.  At 
the  time  of  this  mortgage  the  1,900  acres  were  leased 
to  agricultural  tenants,  the  shooting  thereon  being 
r*rerved,  as  is  very  commonly  the  case,  to  the  land- 
lord, Mr.  D*Aeth.  These  shootings  were  thus  severed 
from  the  occupation  of  the  agricultural  lands,  and 
were  reserved  to  the  landlord.  After  this  mortgage 
Mr.  D'Aeth  was  Uft  in  possession  and  enjoyment  of 
the  estate  by  the  mortgagees.  Upon  the  26th  of 
November,  1890— that  is,  about  three  years  after  the 
mortgage— Mr.  D'Aeth,  by  lease  under  seal,  demised 
the  whole  estate  excepting  the  1,900  acres  (which 
were  then,  as  before  stated,  in  lease  to  agricultural 
tenants),  together  with  the  shootings  over  the  1,900 
acres,  to  the  defendant,  Mr.  Peto,  for  a  term  of 
fourteen  years  from  the  25th  of  Match,  1890,  at  the 
rental  of  ^383  per  annum.    The  parcels  of  thii  lease 
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my    opioion,    material    when     oon- 
I     most     do»     whether    the    leave 


become,    in    m;^ 
sidering,     as     l'    most     do» 

ifl  an  oconpation  lease  mo  as  to  oome  within 
the  meaning  of  section  18  of  the  Convey anoing 
Act,  1881.  They  are,  first,  the  maosion-hoase,  wi£ 
atablee,  ou^-bnildings,  gardens,  and  pleasure  grounds, 
oonfainiog  11  acres  or  uiereabonts,  together  with  the 
fumitore  and  fixtures  and  other  e£Eecti  in  the  man- 
sion-house ;  secondly,  part  of  the  park  oppocdte  the 
hove  coDtainiog  45  acres  or  thereabouts ;  thirdly,  a 
parcel  of  meadov  land  known  as  Dog  Eennd  Pasture 
containing  8a.  Or.  5p.  or  thereabouts ;  fourthly,  the 
right  of  Ahooting  end  sporting  over  the  whole  of  the 
]essor*8  Knowlton  estate  containing  about  1,900  acres. 
Tn  my  judgment  this  is  a  lease  of  a  very  common 
description,  where  a  landlord  is  letting  his  mansion- 
house,  grounds,  and  shootiog  reserved  over  lands 
leased  to  agricoltural  tenants,  and  was  a  weU-known 
lease  both  before  and  iince  tiie  Act  of  1881.  It  is 
sought  b7  tbe  mortgagee  in  the  present  action  to 
eject  Mr.  Peto  some  four  years  before  the  lease  has 
expired  upon  the  ground  ttiat  it  is  not  authorized  by 
the  Conveyancing  Act  of  1881.  Many  points  have 
been  taken  and  argued,  but  the  above  point  goes  to 
the  whole  root  of  the  caie,  and  if  Bigham,  J.,  was 
right  in  holding  as  he  did,  that  the  lease  wai  a  valid 
lease  and  within  the  Act,  no  other  points  arise.  That 
section  18  of  the  Gonveyardng  Act,  1881,  was  passed 
to  enable  mortgagors  to  grant  leases,  as  well  as  mort- 
gagees is  plain,  and  tbat  the  section  also  enacts  in 
express  terms  what  kind  of  leases  mortgagors  and 
mortgagees  may  grant  is  equally  dear.  Now  what 
is  it  tha«-.  section  18  of  tbe  Conveyancing  Act,  1881, 
enacts.  To  ascertain  this  I  must  read  section  18  and 
section  2,  tbe  intc  rpretation  section,  together.  It  enacts 
that  a  mortgagor  of  lands— that  is,  of  tenements  and 
hereditaments,  whether  corporeal  or  incorporeal — ^while 
in  possession  sbali  as  against  every  moumbranoer 
have  by  virtue  of  the  Act  power  to  make  from  time 
to  time  any  such  lease  of  the  mortsaged  tenements 
and  hereditaments,  whether  corporeu  or  incorporeal, 
or  any  part  thereof  as  in  the  section  is  described  and 
authorized — ^that  is  to  say,  an  agricultural  or  occupa- 
tion lease  for  any  term  not  exceeding  twenty-one 
years,  or  a  building  lease  for  any  term  not  exceeding 
ninety  -nine  years.  This  section  also  enacts  that  every 
such  lease  shall  reserve  tbe  best  rent  that  can  reason- 
ably be  obtained,  and  shall  contain  a  covenant  by  the 
lessee  for  payment  of  r(>nt  and  a  condition  of  re-entry 
on  non-payment  thereof.    This  being  the  section,  the 

Suestion  arises  whether  the  lease  of  the  26th  of 
Tovember,  1890,  is  *'  any  such  lease  of  the  mortgaged 
premises,"  or  in  other  words  whether  the  lease  comes 
within  either  of  the  three  classes  of  leases  which 
section  18  of  the  Act  of  1881  expressly  authorizes  a 
mortgagor  in  possession  to  make — viz.,  an  agricultural 
lease,  an  rooupation  lease,  or  a  building  lease.  I 
agree  that  it  is  not  an  sgricultural  lease,  nor  is  it  a 
building  lease;  but  why  is  it  not  an  occupation 
lease?  It  is  a  lease  by  which  the  mansion-house 
and  the  stables  and  ffardens,  part  of  the  park, 
smd  the  incorporeal  hereditaments— that,  is  the 
right  of  shooting,  severed  as  it  was  when  the  lease 
was  made  from  the  1,900  acres,  are  leased  to  the 
defendant  for  him  to  occupy.  Why  is  tiiis  not 
an  occupation  lease  P  It  is  a  lease,  as  I  have  before 
said,  of  a  very  common  description,  and  for  myself, 
if  not  fettered  by  authority,  I  should  have  had  no 
doubt  but  that  it  was  an  occupation  lease.  It  was 
argued  that  a  lease  of  the  shooting  j^er  se  would  not 
be  an  occupation  lease,  for  that  no  rent  could  be 
reserved,  and  tbat  no  right  of  re-entry  could  be  re- 
seived ;  but  why  could  not  both  of  these  be  reserved 
by  contract  P  However,  I  do  not  decide  this  point, 
for  what  I  have  to  deal  with  is  not  a  lease  of  shooting 


per  S0,  but  a  lease  of  a  house,  stables,  and  lands, 
and  coupled  therewith,  and  as  incident  to  the 
occupation  thereof,  is  the  riffht  of  shooting  over  the 
brnda  already  let  to  other  lessees.  It  is  argued  on 
behalf  of  the  mortgagees  that  the  case  of  Dayrtll 
V.  JTbars,  shows  tbat  the  lease  of  the  26th  of 
November,  1890,  is  an  inval  d  lease,  because,  as  the 
lease  in  that  case  was  held  not  to  be  in  accordance 
witii  the  power  granted  in  tbat  case,  so  the  present 
lease  is  not  in  accordance  with  the  power  given  by 
section  18  of  the  Act  of  1881.  But  in  my  opinion 
this  argument  is  fallacioua.  for  tbe  two  powers  are 
not  the  same.  Bayrdl  v.  Hoare  was  decided  in  the 
year  1840,  and  had,  of  course,  nothiog  to  do  with  the 
Conveyancing  Act  of  1881  or  the  express  statutory 
power  given  thereby  to  mortgagors  to  grant  leases. 
The  question  whidi  was  raised  in  Dayrell  v.  Hoart 
upon  demurrer  was  whether  a  kaae  which  demised 
part  of  the  premises,  with  the  right  of  shooting  over 
the  whole,  was  a  good  execution  of  a  power  author- 
izing a  lease  of  **  the  said  several  estates,  heredita- 
ments, and  premises  so  Riven  and  limited " ;  and  it 
was  held  that  it  was  not,  oeoause  that  power  did  not 
authorize  a  lease  of  part  of  the  land  with  liberty 
to  sport  over  the  rest,  littiedale,  J.,  holding  the 
lease  bad  on  the  ground  that  the  entirety  in  the 
particular  part  was  not  demised,  for  the  demise  must 
be  of  the  whole  which  covers  tiie  part  demised,  and 
Patteson,  J.,  saying  that  the  power^  does  not  con- 
template the  separation  of  the  incident  from  the 
lan£  It  is  quite  true  that  Dayrell  v.  Eoare  was 
approved  of  by  Sir  Nathaniel  Lindley  in  the 
case  of  In  re  Gladetone,  Gladstone  v.  Ghidetone^ 
where  that  learned  judge  says  :  *'  The  dedrion  in 
Dayrell  v.  Hoare  was  plainly  right,  both  under  the 
old  law  and  under  the  new  law— namely,  that  a 
power  for  a  tenant  for  life  to  lease  settied  estates  or 
any  part  or  parts  thereof  did  not  authorize  a  lease  of 
part  of  the  land  with  liberty  to  sport  over  the  rest.  It 
IS  dear  that  a  power  to  lease  land  cannot  enable  a 
donee  of  the  power  to  impose  a  burden  on  the  land." 
I  do  not  doubt  the  accuracy  of  Dawdl  v.  Hoare  or  of 
the  judgment  of  the  Master  of  the  KoUs  in  In  re  Glad- 
aUme ;  but  in  the  present  case  the  Conveyancing  Act 
expressly  enacts  that  the  donee  of  the  power  may 
grant  occupation  leases  for  not  exceeding  twenty-one 
years,  and  that  such  leases  may  consist  of  both  cor- 
poreal and  incorporeal  hereditaments.  In  the  present 
case  the  right  of  shooting  was  severed  before  the 
lease  in  question  was  granted,  and  was  an  incorporeal 
hereditament,  the  leasmg  of  which  the  Act  of  1881  ex* 
pressly  autiiorizes.  Tans  the  case  of  a  lease  by  a  mort- 
gagor in  possession  of  a  mansion-house  and  grounds, 
together  with  a  right  of  way  over  lands  leased  to  agri- 
cultural tenants,  why  would  not  such  a  lease  be  a  good 
occupation  lease  within  the  Act  P  It  seems  to  me  that 
it  would,  and  if  so,  the  lease  of  the  mansion-house 
and  grounds  in  the  present  case,  together  with  the 
right  of  shooting  over  lands  leased  to  agricultural 
tenants,  would  equallv  be  within  the  Act.  The  case 
of  DayreU  v.  Hoa/re  is  no  authority  as  to  the  true 
oonstrnotion  of  section  18  of  the  Act  of  1881,  and  the 
l«*amed  judges  who  dedded  that  case  and  Sir 
Nathaniel  Lindley  in  In  re  GladeUme  were  not  dealing 
with  what  was  tiie  meaning  of  an  express  power  to 
grant  occupation  leases  of  both  corporeal  and  in- 
corporeal hereditaments,  whidi  I  have  to  deal  with 
in  tbis  case.  I  can  find  nothing  in  the  Act  of  1881 
to  show  *<  a  contrary  intention  "  so  as  to  exdude  the 
interpretation  of  the  word  **  land  "  in  section  2  (ii.),  as 
including  tenements  and  hereditaments  corporeal 
and  incorporeal,  as  was  sought  to  be  made  out  by 
the  learned  counsel  for  the  mortgap^es.  In  my 
judgment  the  lease  in  the  present  case  is  an  occupa- 
tion lease,  and  falls  within  section  18  of  Act  of  1881, 
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and  is  a  lease  whidh  the  Aot  contemplated  either 
a  mortgagor  or  mortgagee  should  be  empowered  to 
grant.  For  the  reasons  above  I  think  Bigham,  J.'s, 
judgment  as  to  the  validity  of  the  lease  of  the  26th  of 
November,  1890,  should  be  uf^eld  and  this  appeal 
dismissed. 

YAUOHAir  Williams,  L.J.,  read  the  following 
Judgment :  The  first  question  to  be  decided  in  this 
caie  is  whether  section  18  of  the  Conveyancing  Act, 
1881,  authorizes  a  lease  by  a  mortgagor  in  possession 
of  a  mansion-house  and  adjacent  land,  together  with 
the  right  of  shooting  over  other  land  not  included  in 
the  lease,  but  included  in  the  mortgage  security. 
If  this  question  is  answered  in  the  affirmative,  it  is 
conclusive  of  this  action  in  favour  of  the  defendant, 
and  no  other  question  need  be  answered.  Now, 
section  18  (1)  runs  as  follows:  ''A  mortgagor  of 
land  while  in  possession  shsll,  as  against  every 
incumbrancer,  have,  by  virtue  of  this  Act, 
power  to  maJke  from  time  to  time  any  such  lease 
of  the  mortgaged  land,  or  any  part  thereof,  as  in 
this  section  described  and  authorized."  The  deicrip- 
tion  and  authority  contained  in  the  section,  so  far  as 
material  to  the  facts  of  the  present  case,  seem  to  be  : 
Section  18,  sub-section  3:  "The  leases  which  this 
section  authorizes  are :  (i.)  An  agricultural  or  occupa- 
tion lease  for  any  term  not  exceediog  twenty-one 
years."  Sub-section  6:  **  Every  such  lease  shall 
reserve  the  best  rent  that  can  reasonably  be  obtained, 
regard  being  had  to  the  circumstances  of  the  case,  but 
without  any  fine  being  taken."  Sub-section  7  : 
"  Every  lease  shall  contain  a  covenant  by  the  lessee 
for  payment  of  the  rent,  and  a  condition  of  re-entry 
on  the  rent  not  being  paid  within  a  time  therein 
specified  not  exceeding  thirty  days."  Sub-section  13  : 
'*  This  section  applies  only  if  and  as  far  as  a  contrary 
intention  is  not  expressed  by  the  mortgagor  and 
mortgagee  in  the  mortgage  deed,  or  otherwise  in 
writing."  Now,  in  order  to  construe  section  18,  it  is 
necessary  to  refer  to  some  definitions  in  the  Act  of 
words  therein  employed.  By  section  2  (ii.),  "land, 
unless  a  contrary  intention  appears,  includes  land 
of  any  tenure,  and  tenements  and  hereditaments, 
corporeal  or  incorporeal,  and  houses  and  other  build- 
ings, and  also  an  undivided  share  in  land."  By 
section  2  (ix.)  "rent  includes  yearly  or  other  rent, 
toll,  duty,  royalty,  or  other  reservation,  by  the  acre, 
the  ton,  or  otherwise";  and  (xi.)  "a  mining  lease 
.  •  .  includes  a  grant  or  licence  for  mining  pur- 
poses." It  is  urg^  on  behalf  of  the  defendant,  who 
contends  that  this  lease  falls  within  the  description 
and  authority  of  section  18  of  the  Act  of  1881,  that, 
as  land  by  the  definition  includes  hereditaments 
corporeal  or  incorporeal,  the  authority  necessarily 
includes  the  right  to  lease  shooting  overland  which 
is  not  itself  demised  to  the  lebsee,  but  this  seems  to 
me  to  depend  on  whether  the  definition  includes 
hereditaments  which  only  come  into  existence  by  the 
exercise  of  the  leasing  power.  The  right  of  sporting 
has  no  existence  as  a  hereditament  until  some  grant 
or  lease  of  it  is  made  by  the  owner  of  the  soil ;  it  is, 
so  long  as  enjoyed  by  the  owner  of  the  soil,  a  mere 
incident  of  ownership,  and  passes  from  one  to  another 
by  a  mere  conveyance  or  lease  of  the  land;  and 
when  a  landowner  reserves  to  hiouelf  the  right  of 
shooting  he  does  not  really  reserve  or  except 
anything  from  the  conveyance  or  lease,  but  in  law 
takes  under  a  regrant  from  tiie  lessee — {.0.,  not  a  mere 
licence,  but  a  grant  coupled  with  an  interest.  But  it 
is  to  bn  observed  that,  in  the  present  case,  at  the 
date  of  the  mortgage  the  lands  over  which  the 
mortgagor  purported  to  grant  the  right  of  sporting 
were  already  let  on  fann  leases  reserving  the  right 
of  shooting.    It  seems,  therefore,  that,  at  the  date  of 


the  mortgage,  the  shooting  rights  over  the  farm 
existed  as  incorporeal  hereditaments.  The  incorporeal 
hereditaments  existed  separately — I  think  it  does  not 
matter  for  what  term  they  hsd  been  granted — and 
fall  within  the  definition  of  land.  But  it  is  further 
urged  that,  even  if  the  sporting  rights  were 
severed,  before  the  date  of  the  mortgage  and 
existed  at  that  date  as  incorporeal  hereditaments 
and  were  leased  as  such,  yet  the  case  of  Dayrell 
V.  Hoare  shows  that  a  lesse  of  such  sporting 
rights  is  not  a  lease  of  part  of  the  land  as  to  which 
section  18  of  the  GonveyandDg  Act,  1881,  creates  the 
statutory  power,  but  I  cannot  accept  this  view.  In 
Dayrell  v.  Hoar$  the  lease  purported  to  be  executed  in 
pursuance  of  a  power  to  lease  the  estates,  heredita- 
ments, and  premises  given  to  the  tenant  for  life,  or 
any  part  or  parts  thereof.  Now,  the  estates,  here- 
ditaments, and  premises  given  to  the  tenant  for  life 
appear  to  have  been  specific  messuages  and  lands,  and 
Littledale,  J.,  in  delivering  judgment,  says  (p.  368): 
"  Nor  is  it  a  grant  of  a  part ;  for,  in  the  power,  part 
is  used  with  reference  to  the  entirety  which  the  tenant 
for  life  has.  Thus,  supposing  the  estate  to  consist  of 
two  houses  and  1,000  acres  of  land,  the  power  enables 
the  party  to  grant  one  house  and  100  acres.  But  the 
demise  must  be  of  the  whole  which  covers  the  part 
demised.  An  easement  cannot  be  granted  by  itself 
out  of  any  separate  part ;  that  would  be  subjecting 
the  land  to  a  servitude."  But  in  the  present  case  the 
sportiog  rights  existed  as  part  of  the  mortgaged 
property  at  the  date  of  the  lease,  and  I  do  not  think 
Dayrell  v.  Hoare,  when  considered  in  the  light  of  that 
fact,  has  any  application.  It  certainly  ii  dependent 
on  the  nature  of  the  entirety  to  be  dealt  with  under 
that  particular  power,  and  on  the  entirety  of  the  gift 
to  that  tenant  for  life.  The  sporting  rights  were  not 
part  of  the  gift  to  the  tenant  for  life.  The  gift  was 
exclusively  corporeal,  and  an  incident  of  the  estate 
WHS  not  part  of  the  entirety  given.  At  all  events 
Dayrell  v.  Hoare  is  not  an  authority  on  the  construc- 
tion of  the  Conveyancing  Aot,  1881.  Some  question 
was  raised  in  the  case  as  to  whether  the  rent  in  the 
lease  granted  ought  to  be  treated  as  an  entire  rent  for 
mansion-house,  laud,  and  right  of  shooting,  or  to 
be  treated  as  apportioned.  On  the  point  I  am  dis* 
ouBsiog — viz.,  wnether  a  lease  of  the  right  of  shooting 
over  land  not  demised  to  the  lessee  of  the  shooting 
can  fall  within  section  18  of  the  Oonveyancing  Aot, 
1881—1  do  not  think  it  matters  a  bit  which  way  the 
question  is  answered.  If  the  lease  of  such  a  right  of 
shooting  falls  at  all  within  section  18,  sub-section  1, 
it  does  so  equally  whether  the  lease  also  comprises 
lands  or  whether  it  does  not  do  so.  I  think  that, 
having  regard  to  the  fact  that  before  the  mortgage 
the  right  of  shooting  had  been  converted  into  a 
several  hereditament,  the  lease  of  it  may  fall  within 
section  18,  sub-section  1,  provided  the  other  conditions 
of  the  section  are  complied  with.  Now,  the  following 
objections  are  made  to  show  that  those  condition* 
have  not  been  complied  with :  (1)  That  this  lease  is 
neither  an  agricultural  nor  an  occupation  lease ;  (2) 
that  no  rent  has  been  reserved,  and  therefore  not  the 
best  rent;  (3)  that  there  is  no  right  of  re-entry 
reserved,  or  possible,  on  the  incorporeal  heredita- 
ment; (4)  that  all  theee  matters  forbid  the  applica- 
tion of  section  18  to  iocorporeal  hereditaments, 
because  the  conditions  imposed  by  that  section  shoir 
a  contrary  intention.  To  these  objections  perhaps 
another  objection  should  be  added—viz.,  that  dause 
(xi.)  of  section  2,  by  its  definition  of  a  mining  lease 
as  including  a  grant  or  licence  for  mining  purposes, 
by  implication  excludes  such  grants  or  licences  from 
other  leases  or  substantive  leases.  I  do  not  thiiik  that 
any  of  these  objections  should  prevail.  I  think  that 
the  words  "  oooupation  lease  "  may  well  apply  to  a 
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lease  of  «n  incorporeal  heieditameot.  Use  and  ooonpa- 
tiOQ  lief,  as  is  pointed  out  in  Bird  y.  Higginsony  2 
A.  &  E  696,  at  p.  702,  for  actnal  enjoyment  of  a  fishery. 
"  Oooapy  "  is  a  word  which  in  one  form  and  another 
is  not  inl requently  nsed  of  an  incorporeal  heredita* 
ment.    Eviotion,  which  presupposes  oocnpation,  it  a 
term  employed  in  respeot  of  tithes.     I  think  that  the 
word  **rent"  is  used  in  this  Act  to  include  rent  so 
called— that  is,  rent  which  does  not  issue  out  of  the 
thing  demised,  and  in  respeot  of  which  there  can  be 
no  distress.    In  case  after  case  the  word  is  used  by 
judges  in  rempect  of  such  rent  so  called.    In  legislation 
also  the  word  is  used  not  infrequently  in  this  seme. 
The   very  definition  of  rent   in  tbe  Oonyeyancing 
Act,   1881,    "rent  includes  yearly    or    other  root, 
toll,    duty,    royalty,   or  other  reservation,    by  the 
acre,  ton,  or  otherwise,"    shoirs   that  rent   is  not 
used   in  this  Act  in    its    strict    sense.      In    Lord 
Bastings  v.  North-Eastern  Railway   Co.,   47  W.  E. 
59,  [1898]  2  Ch.  674,  [1899]  1  Ch.  656,  it  was  held 
by  tue  Court  of  Appeal,  affirming  Byrne,  J.,  that, 
in  a  grant  of  wayleave^  sums  payable  to  the  grantor 
in  respect  of  traffic  passine  over  the  line  were  a  rent 
withUi  the  statute  32  Men.  8,  c.  34,  and  that  the 
benfit  of  such  rent  ran  with  the  reversion  to  the  land. 
As  to  re-entry,  I  feel  no  difficulty.     If  thf  re  can  be 
occupation  and  eviction,  there  can  dearly  be  re-entry. 
I  find,  then,  nothing  in  these  conditions,  imposed  by 
section  18  of  the  Convey anciog  Act,  1881,  to  exclude 
a  lease  of  an   incorporeal   hereditament    from   the 
statutory  power  given  by  the  Act  to  the  mortgagor, 
or  from  that  given  to  the   mortgagee    by   section 
18,    sub-section  2.      It    is    only   necessary    in   the 
present  case    to   decide  that,    the   sporting   rights 
having   been    severed    before    the    mortg^,    the 
power  of  the   mortgagor  at  least  applies  to  such 
an  incorporeal  hereoitament ;    but  I  by  no  means 
decide     that     the     power     to    lease     under    the 
statute  would  not  extend  to  an  incorporeal  heredita- 
ment although  unsevered  until  tbe  making  of  the 
lease— that  is  to  say,  that  I  do  not  decide  that  the 
power  may  not  apply  to  a  case  falling  within  Dayrell 
V.  Hoare,     We  liave  to  construe  an  Act  of  Parlia- 
ment not  passed  to  give  a  limited  gift  to  anyone, 
not  passed  in  the  interest  of  the  mortgagor  or  the 
morttsagee,  but  passed  in  the  interest  of  the  State,  on 
the  ground  that  it  is  contrary  to  the  interest  of  the 
State  that  land  should  be  so  held  that  nobody  can 
■afely  become  the  tenant  for  a  term  of  years  of  either 
mortgagor  or  of  mortgagee  in  poi  session.  Certain  con- 
ditions are  made  essential  to  the  exercise  of  this  power, 
that  the  best  rent  shell  be  reserved  which  can  reason- 
ably be  obtained.    I  am  by  no  means  prepared  to  say 
that,  if  the  best  rent  can  only  be  obtamed  by  letting 
land  in  parts  and  giving  the  lessee  of  one  part  a  rigut 
which  constitutes  in  a  sense  a  servitude  over  another 
P|art,  such  as  a  right  of  accesi  or  rights  of  <Lrainage  or 
rights  of  shooting,  this  is  not  within  the  power.    In 
Wilson  V.  Queen*s  Club,  40  W.  E.  172,  [1891]  3  Ch.  622, 
it  was  held  that  a  lessee  under  a  lease  made  by  a 
mortgagor  in  possession  by  virtue  of  section  18  can 
restrain  the  mortgagee  and  those  claiming  under  him 
from  obstructing  the  lessee's  enjoyment  of  a  right  to 
light.    I  have  only  to  add  that  I  do  not  think  that 
the  express  powers  in  section  2  exclude  the  power  to 
make  Ecenoes  or  grant  privileges  over  mortgaged  land 
not  demised  in  cases  otner  thui  mining  leases.    There 
is  a  reason  for  the  express  provision  in  the  case  of 
mining  leases  based  on  the  f aot  that  the  division  of 
the  land  in  mining  cases  is  horizontal. 

The  Earl  of  Halsbuby,  L.C,  concurred. 

Appeal  dismissed, 

Sdlidtors  for  the  appellant,  Kingsford,  Dorman,  ds  Co* 

Solicitors  for  the  respondent,  Lee  db  Femherton. 


m^  «rourt  of  9u0tu:i. 
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Eekewich,  J. 


]  Jan.  19,  30. 

Hayneb  V,  FosTSB.  (a.) 
Married  woman — Election — Reitraint  on  anticipation—^ 
Married  woman  becoming  discovert — Will— Intention, 

A  testator  by  his  wiU,  after  directing  the  proceeds  of 
sale  of  his  Turkish  real  estate  to  go  into  hia  personal 
residue,  gave  a  life  interest  in  a  share  of  his  personal 
residue  to  each  of  his  two  married  daughters,  upon  whom 
he  placed  a  restraint  on  anticipation.  By  Turkish  law 
the  testator*s  Turkish  real  estate  devolved  on  his  next-of- 
kin  in  certain  shares.  Since  the  testatorU  death  one  of 
the  married  daughters  became  discovert.  Upon  petition 
to  decide  whetlier,  if  the  married  daughters  elected  to  take 
their  shares  in  the  Turkish  real  estate  by  inheritance,  they 
were  bound  to  compensate  out  of  their  life  interests  in  the 
personal  estate  tTuise  who  lost  benefits  under  the  will  by 
such  election. 

Held,  that  the  restraint  on  anticipation  excluded  the 
application  of  the  doctrine  of  election,  and,  being  a 
declaration  by  the  testator  of  a  particular  intention  that 
the  married  daughters  should  not  be  able  to  alienate,  was 
not  affected  by  the  fact  with  respect  to  one  of  them  that 
she  was  now  discovert;  and  that  both  the  married 
daughters  were  therefore  entitled  to  take  tTieir  shares  of 
the  Turkish  real  estcUe  by  inheritance  without,  making 
compenscUion  out  of  their  life  interests  under  the  unll. 

Morgan  Hugh  Foster,  who  was  the  owner  of  certain 
real  estate  in  Pera  and  on  the  Bosphorus  in  European 
Turkey,  by  his  will  dated  the  1st  of  November,  1888, 
directed  the  persons  in  whom  by  the  law  of  Turkey 
his  real  estate  in  that  empire  should  become  vested  at 
his  decease  to  sell  such  real  estate  and  pay  the  moneys 
arising  from  the  sale  to  the  trustees  of  the  will  to  be 
held  by  them  as  if  the  same  were  moneys  arising  from 
the  conversion  of  the  residue  of  his  personal  estate. 

The  testator  bequeathed  the  residue  of  his  personal 
estate  to  trustees  upon  trust  for  sale  and  conversion 
into  money  to  be  invested  together  with  the  moneys 
directed  to  be  treated  as  if  arising  from  such  con- 
version, and  to  be  held  by  the  trustees  upon  trust  for 
his  wife  for  her  life,  and  after  her  decease  the  testator 
directed  the  trustees  to  set  apart  two  sums  of  £8,000 
and  to  stand  possessed  of  the  residue  upon  trust  for 
his  son  Arthur  Foster  for  life  with  remainder  to  his 
issue  as  therein  set  out.  And  as  to  one  sum  of  £8,000 
the  testator  directed  the  trustees  to  hold  it  upon  such 
trusts  and  subject  to  such  powers  and  provisoes  in 
favour  of  his  daughter  Lady  E.  M.  Thomas  and  her 
issue  as  should  correspond  with  the  trusts,  powers, 
and  provisoes  declared  in  favour  of  his  son  Arthur 
Foster  and  his  issue,  "but  so  nevertheless  that  my 
said  daughter  Lady  E.  M.  Thomas  shall  not  have 
power  to  deprive  herself  by  way  of  anticipation  of 
the  annual  produce  to  which  she  shall  become  entitled 
for  her  life  and  shall  take  the  same  for  her  sole  and 
separate  use."  And  as  to  the  other  sum  of  £8.000  the 
testator  directed  his  trustees  to  hold  it  upon  such 
trusts  and  subject  to  such  powers  and  provisoes  in 
favour  of  his  dauffhter  Lady  Lacon  and  her  issue  as 
should  correspond  with  the  trusts,  powers,  and 
provisoes  declared  in  favour  of  Lady  Thomas  and  her 
issue. 

The  testator  died  on  the  15th  of  June,  1891.  His 
wife  died  on  the  14th  of  November,  1892. 

Lady  Thomas  was  a  married  woman,  having  been 
married  in  1874.  Lady  Lacon  was  now  a  widow,  having 

(a.)  Eeported  by  C.  C.  HeztsLbt,  Esq.,  Barrister- 
at-Law 
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been  married  ia  1878,  and  her  husband  haying  died  in 
Anffust,  1899. 

Aooording  to  Turkish  law  the  testator  had  no 
power  to  dispose  of  iiis  Turkish  property  by  his  will, 
which  by  that  law  devolved  in  certain  shares  upon 
his  wife  and  children.  The  Torkish  property  had 
been  sold,  and  the  proceeds  of  sale  were  in  oonrt. 

This  was  a  petition  by  the  trustees  of  the  will  to 
determine  the  rights  of  all  parties  to  the  funds  m 
corurt  the  proceeds  of  sale  of  the  Turkish  property, 
which  raised  {inter  alia)  the  questions  wheUier,  if 
Ladies  Thomas  and  Lacon  elected  t  j  take  the  proceeds 
of  sale  by  inheritance  and  not  under  the  will,  they 
were  bound  to  compensate  out  of  their  shares  in  the 
residue  of  the  testator*«  personal  estate  thosd  who 
lost  benefits  under  the  will  by  such  election,  or 
whether  they  were  precluded  from  so  doing  by  the 
restraint  on  anticipation  imposed  on  them ;  and  if 
they  were  so  precluded  whether  in  the  case  of  Lady 
Laoon  the  restraint  no  longer  had  that  effect  she  being 
now  discovert. 

P.  0.  Lawrence,  Q.C ,  and  G.  Hendenon,  for  the 
petitioners. 

Warrington,  Q.C.,  and  E.  Beaumont,  for  Arthur 
Foster.— The  principle  of  the  doctrine  of  election  is  that 
so  far^  as  the  testator  has  not  expressed  a  particular 
intention  to  the  contrary  no  person  can  ti^e  under 
his  will  without  giving  effect  to  every  part  of  it. 
Restraint  on  anticipation  is  such  a  particular  inten- 
tion to  the  contra^,  but  in  Lady  Laoon's  case  it  is 
no  longer  efiSective  as  she  is  now  disc«>vert.  The 
testator  could  only  have  intended  the  restraint  to 
operate  during  coverture.  If  Lady  L»con  elects  to 
take  against  the  will  she  muse  make  compensation. 

They  referred  to  Codrington  v.  Lindsay,  21  W.  E. 
182,  L.  B.  8  Ch.  App.  678 ;  CodHngion  v.  CodHngUm,  24 
W.  E.  648,  L.  E.  7  H.  L.  854;  In  re  Wheailey,  Smith 
V.  Spence,  33  W.  E.  275,  27  Oh.  D.  606;  In  re 
Vardon'B  Trusts,  33  W.  E.  297  34  W.  E.  185,  28 
Ch.  D.  124,  31  Ch.  D.  275 ;  Hamilton  v.  Hamilton, 
40  W.  E.  312,  [1892]  1  Ch.  396. 

Austen  OartmeU,  for  Lady  Laoon.— The  testator's 
intention  as  evidenced  by  the  restraint  wan  that  Lady 
Laoon  should  not  be  able  to  alienate,  she  therefore  can 
take  against  the  will  without  making  compensation ; 
that  she  is  now  discovert  does  not  affect  the  testator's 
intention. 

He  referred  to  Codrington  v.  Codrington;  Codrington 
V.  Lindsay ;  In  re  WhaUley,  Smith  v.  Spence;  In  re 
Vardon's  Trusts;  Hamilton  v.  Hamilton;  and  In  re 
WhUweU,  Senior  v.  Wilson,  [1890J  W.  N.  171. 

Dighton  Pollock,  for  Lady  Thomas. 

Cur,  adv.  vuiU. 

Jan.  30. — Kbkjswicu,  J. — A  somewhat  curious 
question  arises  in  this  way.  The  testator,  Morgan 
Hugh  Foster,  was  the  owner  of  some  lands  in 
Turkey,  and  by  his  will  he  purported  io  direct  those 
lands  to  be  sold,  aod  he  further  direotdd  the  pro- 
ceeds of  sale  to  be  held  by  the  trustees  of  the  will  as 
if  the  same  were  moneys  arising  from  the  conversion 
of  the  residue  of  his  personal  estate.  He  disposed 
of  the  residue  of  his  personal  estate  in  such  manner 
as  to  give  interests  therein  to  his  three  children, 
Arf  hur  Foster^  Lady  Thoma«,  and  Lady  Lacon.  It 
turns  out  that  according  to  the  law  of  Turkey  the 
testator  had  not  the  power  which  he  professed  to 
have  of  disposing  of  the  proceeds  of  sale  of  land  in 
that  country,  and  the  result  is  that  such  proceeds  are 
divisible  in  certain  shares  between  his  three  children 
aforesaid,  who  take  then,  of  course,  not  under  the  will 
but  bv  iiiJieritanoe. 

If  tiiey  insist  on  this  title  they  are  bound  aooording 


to  what  is  stvled  the  doctrine  of  election  to  oom- 
pensate  out  of  the  interests  which  they  nevertheless 
take  under  the  will  those  who  thereby  lose  the 
benefits  which  the  testator  intended  for  tuem  in  the 
proceeds  of  sale  of  the  laud  in  Turkey.  I  do  not 
find  it  necessary  here  to  expound  the  dootrine  of 
election,  or  to  do  more  than  state,  as  I  have  done,  its 
application  in  a  concrete  form  to  this  particular  caso. 
But  in  stating  the  effect  of  the  will  I  have  intention  - 
ally  omitted  one  provision  which  gives  rise  to  the 
question  falling  for  decision.  Arthur  Foster  tak^s 
such  interest  as  is  givei  him  in  the  reaidue  for 
his  6wn  benefit  without  more,  and  the  application  of 
the  doctrine  of  election  is  simple  in  his  case,  but  as 
regards  Lady  Thomas  and  Lady  Laoon>  their  interests 
are  coupled  with  restraint  on  ant'cipatioD,  and 
it  is  that  which  has  oocasionod  difficulty.  I  will 
say  no  more  now  about  Lady  Thomas,  buc  will  deal 
with  the  case  of  Lady  Lacon  only.  It  is  urged  on  her 
behalf  that  the  application  of  the  doctrine  of  election 
is  excluded  by  thu  restraint  on  anticipation,  and  to 
that  it  is  replied  that  whether  this  might  otherwise 
have  been  the  correct  condosion  or  not,  it  is  iocorrect 
as  matters  stand,  because  Lady  Laoon  became  s 
widow  in  August,  1899,  and  thereupon  the  restraint 
on  anticipation  ceased  to  have  any  effect.  On  this 
point  several  authorities  were  cited,  aud  they  must  be 
noticed.  Let  me  first  say  that  Codrington  v.  Lindsay, 
reported  in  the  House  of  Lords  as  Codrington  v. 
Codrington,  does  not  seem  to  me  to  have  any  real 
bearing  on  the  case  in  hand.  It  is  a  well-known 
authority  of  neat  value,  and  most  instructive,  much 
learning  on  the  doctrine  of  election  being  found  in 
the  jud^ents  of  the  learned  judgM  who  took  part  in 
the  decision.  But  the  point  with  which  I  am  dea'iog 
did  not  arise,  and  could  not  have  arisen  there,  and  for 
the  present  purpose  that  case  cannot  be  regarded  as  a 
guide  to  any  oondusion  in  this  case.  My  particular 
attention  was  cidied  to  the  decision  of  the  Court  of 
Appeal  in  Codrington  v.  Lindsay,  that  the  plaintiff  was 
bound  to  account  only  for  income  received  from  the 
date  of  the  order  niei  for  the  dissolution  of  her 
inarriM;e,  but,  apart  fr^m  the  observation  that  the 
grounds  for  this  condudon  are  not  stated,  stulr 
of  the  case  has  c  >nvinced  me  that  it  does  not  give  me 
amy  assistance.  A  more  important  and  useful  case  is 
In  re  Vardon^s  Trusts,  but  before  commenting  on 
that  I  must  mention  In  re  Wheailey,  Smith  v.  Spence. 
In  the  latter  Cbse  the  claim  of  a  married  womaa 
against  a  will  would  clearly  have  brought  her  within 
the  doctrine  of  election  but  thitt  her  interest  under 


the  same  will  out  of  which  compensation  was  sought 
to  be  made  was  restrained  from  anticipation,  and 
Chttty,  J.,  held  that  this  restraint  eluded  the 
application  of  the  doctrine.  His  views  are  dearly 
and  forcibly  expressed,  aad  briefly  come  to  this,  that 
by  adding  the  restraint  on  anticipation  the  testator 
must  be  taken  to  have  expressed  hi«  intention  that 
the  married  woman  should  not  ba  able  to  part  witu 
the  intercit  given  to  her,  and  therefore  must  also  be 
taken  to  have  intended  that  she  should  not  be  at 
liberty  to  make  that  compensation  which  is  the 
necessary  const  qneoce  of  the  application  of  the  doc- 
trine of  election.  He  held  it  to  M  a  question  of  inten- 
tion, and  in  substance  said  that  one  cannot  properly 
insist  on  a  beneficia''y  under  a  will  giving  effect  as  far  as 
possible  to  all  the  testator's  dispositioDS  if  you  find  him 
expressing  the  intention  that  the  means  of  doing  this 
shall  be  withheld.  The  sune  learned  judge  took  the 
same  view  in  In  re  Whitwell,  Senior  v.  Wilson,  which, 
I  think,  calls  for  no  further  comment.  The  case  of 
In  re  VardovCs  Trusts  first  came  before  Kay,  J.,  and 
that  learned  judge  held  that  a  restraint  on  anticipa- 
tion was  no  bar  to  the  application  of  the  doctrine  of 
election,  and  that  the  oTurt  wonld  insist   on  the 
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uuuTied  woman  making  oompensation  to  those  whose 
intercBtf  she  defeated  by  her  election,  notwithstanding 
snoh  zestraint.    He  did  not  consider  the  question  of 
intention  at  all.  He  only  considered  whether  .in  a  case 
to  which  tiie  doctrine  of  eUction  wonld  otherwise  have 
been  applicable  the  restraint  on  anticipation — ihat  is 
to  say,  the  inability  on  the  part  of  the  lady  to  alienate 
— created  any  difficulty,  and  he  held  thac  it  did  not. 
Bat  the  case  went  to  the  Court  of  Appeal  and  the 
Lords  Justices  took  a  difiEerent  view.    The  judgment 
of  the  court  was  delivered  by  Fry,  L.  J.,  and  it  rests 
on  intention.     It  is  to  be  observed  that  that  was  a 
case  of  a  settlement  and  not  of  a  will,  and  some 
different  considerations  miy  bs  apphoable  to  the  two 
different  instmments,  because,  as.  stated  by  Lord 
Bedesdale^  in    Birmingham  v.    Kirwan,    2    Sch.    & 
Lef.,  444,  in  a  passage  which  is  cited  with  approval 
by  Lord  Hatherley  in  Codrington  v.  CodringUm,  **  deeds 
being  general  matter  of  contract  the  contract  is  not 
to  be  interpreted  otherwise  than  as  the  ooniideration 
expressly  requires.''    The  judgment,  however,  d<.e8 
not  distinguish  between  the  two  classes  of  instraments 
and  treats  the  intention  as  paramount  in  both  alike. 
The  key  to  ttie  judsment  is  to  be  found  in  tbe  para- 
graph  which    concludes   thus:     "This    settlemeut, 
therefore,  in  our  judgment,  contains  a  declaration  of 
a  particular  intention  inconsistent  with  the  doctriac 
of  election,* and  therefore  excludes  it."    Caitty,  J.'s, 
judgment  in  Inrt  Wheatley,  Smith  v.  Spence,  had  been 
di>cuBsed  before  Kay,  J.,  who  disapproved  of  it,  but 
it  was  cited  again  in  tue  Court  of  Appeal,  and  although 
not  expressly  approved  by  the  judgment  must,   I 
think,  be  treatea  as  upheld  by  it.    if,  then.  Lady 
L»oon  were  still  a  married  woman,  it  would  follow 
that  the  restraint  on  anticipation  of  her  interest  in 
the  residue  renders  it  impossible  for  her  to  make 
compensation  thereout  and  excludes  the  doc  wine  of 
election.    But  then  it  is  urged  thaD  she,  being  now 
discovert,  the  refttraiot  bai  ceased  to  exist  and  com- 
pensation is  therefore  poasible.     If  I  am  rigat  in  the 
vie^r  which  I  have  taktn  of  Chitty,  J.'s,  decision  m 
In  re  Wheailey  and  of  the  decision  of  the  Court  of 
Appeal  in  /««  re    Vard<m*s  Trusts,  it   matters    not 
whether    Lady    Lacon    is    now    discovert    or   not 
You   must   look    to   the    will   to    ascertain    what 
the  testator's  intention  was,  and  if  t^e  testator  has 
said  that  he  intends  her  not  to  be  capable  of  alienating 
ner  interest — that  is,  to  be  incapable  of  making  thac 
compensariun  which  the  doctrin*)  of  election  requires, 
Then  because  he  haf  expressed    that  intention  the 
doctrine  of  election  if  excluded.    Against  this  view 
reliance  is  placed  on  the  decision  of  North,  J.,   in 
HamiUon  v.  Hamilton,    His  lordship  there  hf  Id  that 
a  lady  entitled  to  repudiate  a  settlement  made  by  her 
when  under  age  was  bound  to  make  compeosation 
out  of  her  interests  under  the  sam«  settlement  which 
sne  was  not  restrained  from  anticipating  to  those 
whom  she  had  thus  defeated ;  and  I  cannot  read  his 
judgment,  which  I  have  done  with  some  care,  without 
surnusing  that  if  the  lady  had  at  that  time  been 
disQOvert  he  would  also  have  obliged  her  to  make 
compensation  out  of  interests  in  the  same  settlement 
which  she  was  restrained  from  anticipating.     But 
this  was  not  the  psint  decided.    His  judgment  deals 
elaborately  with  and  decides  two  points,  and  really 
two  points  only.    It  was  argued  that  the  restraint  on 
anticipation  contained  in  the  settlement  contemplated 
only  tne  marriage  on  which  the  settlement  was  made, 
and,  therefore,  tiad  no  application  to  the  subsequent 
coverture  in  existence  when  the  case  was  heard.    This 
argument  he  rejected,  and  decided  that  the  restraint 
was  applicable  to  the  then  existing  coverture.  The  other 
point  was  that  she  had  exercised  her  election  by  bring- 
ing the  action  which  was  commenced  before  the  second 
eoyerture— that  ii»  when  she  was  discovert,  and  that. 


therefore,  the  restraint  arising  on  the  seccnd  coverture 
might  be  disregarded.  The  learned  judge  rejected 
this  argument  also,  and  held  that  the  obligation  to 
elect  arose  when  he  delivered  Judgment.  She  was 
then  a  married  woman  and  restrained  from  anticipa- 
tion, and  therefore  her  income  during  the  then 
existing  coverture  could  not  be  applied  in  compensa- 
tion. In  re  Vardon*§  Trusts  was  cited,  and  was 
commented  on  iu  the  judgment,  but  I  do  not  under- 
stand from  the  report  that  there  was  any  argument 
on  the  point  of  intention  or  that  it  was  considered  by 
the  learned  judge,  if  that  case  stood  alone  I  might 
be  bound  to  adopt  it  to  the  extent  of  saying  that  the 
effect  of  the  rest:  aiut  on  anticipation  of  Lady  Lacon's 
interest  having  ceased,  and  she  «ilecting  to  take  against 
the  will — that  is,  electing  to  claim  by  inheritance  tbe 
property  which  the  testator  purported  to  give  her  as 
Douiity,  she  is  bound  to  make  compensation  to  those 
whom  she  thus  defeats,  out  of  her  interest  in  the 
residue.  But,  ss  already  stated,  I  do  not  think  that 
Noitb,  J.'s,  decision  covers  the  exact  point,  and  if  it 
must  be  treattd  as  doing  that  by  implication,  for  it 
certainly  does  not  expressly,  it  is  at  variauce  with  tbe 
principle  upon  which  the  decisioiis  in  In  re  Wheailey 
and  In  re  Vardfjn*s  Trusts  rests,  and  which  principle 
seems  to  me  to  be  ptrlectiy  sound.  There  ie,  however, 
a  subordinate  point  of  which  I  fiud  no  trace  in  any  of 
the  other  cases,  but  of  which,  after  the  arguments 
dealing  with  it,  I  am  bound  to  take  notice.  It  is 
said  that  the  nrstraint  on  anticipation  indicates  only 
what  Mr.  Warrington  styled  a  limited  intention. 
It  was  argued,  in  fact,  that  as  the  leatraint  can 
only  operate  during  coverture  the  testator  must  be 
taken  to  have  intended  that  only  during  coverture 
it  should  interfere  with  election.  Tlus  argument  of 
course  proceeds  on  the  proposition  that  testators 
are  supposed  to  know  the  law.  So  they  are;  but  it 
does  not  follow  that  you  must  attribute  to  them 
knowledge  of  the  refiued  doctrines  of  equity.  And 
in  my  judgment  tt  would  be  going  much  too  far  to 
say  that  when  a  testator  restrains  a  woman  from 
auticipation  he  must  be  taken  to  intend,  although 
that,  no  doubt,  is  the  result,  that  if  at  any  time 
duiing  her  enjoyment  she  is  discovert  the  restraiLt 
will  become  wholly  inoperative  against  her  ahenation. 
I  put  to  counsel  during  the  argument  this  test,  which 
Upon  reflection  seems  to  me  a  good  one.  If  the 
testator  purported  to  restrain  a  man  from  alienation, 
his  direction  would  be  futile  because  the  law  would 
not  allow  it;  but  will  it  be  said  that  he  did  not 
intend  such  xestraint  to  take  effect  ?  Intention  which 
depends  on  the  construction  of  the  testator's  language 
and  the  legal  effect  of  that  language  are  two  different 
things.  I  therefore  hold  that  Lady  Lacon  is  not  bound 
to  make  compensation  even  though  sheis  nowdiscovert, 
and  is  capable  of  alienating  her  interest  in  the  residue, 
because  the  restraint  on  anticipation  is  no  longer 
operative.  Arriving  at  this  conclusion  I  need  say 
nothing  about  Lady  Thomas,  who  is  still  a  married 
woman,  but  who  it  was  said  might  become  liable  to 
make  compensation  if  and  when  she  became  dis- 
covert. I  have  dealt  with  the  point  on  which  I 
reserved  judgment,  and  I  think  that,  subject  to  that, 
the  several  questions  arising  on  the  petition,  including 
the  question  of  coats,  were  disposed  of  at  the  hearing. 

Solicitors,  Hunters  &  Haynes;  Fladgate  &  Co. 
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In  re  Mayhew. 
Spencer  v.  Cutbtjsh.  (a.) 
Will—Power^  exercise  of  Special  p-iwer  of  appointment 
—  Word  "  appoint  *'  only. 

A  testatrix  hctd  a  special  power  of  appointment  by  will, 
given  to  her  by  the  will  of  her  father,  over  a  share  of  his 
personal  estate  in  favour  of  her  nephews  and  nieces.  The 
words  of  her  will  were  simply  **  I  appoint,  devise,  and 
bequeath  my  real  estate,  and  the  residue  of  my  personal 
estate,  to  my  trustees  upon  trust  to  sell  or  cmivert  the  same 
into  money,  and  to  pay  and  divide  the  proceeds  {after 
paying  my  debts,  funeral  and  testamentary  expenses) 
equally  between  "  four  named  nephews  and  nieces. 

Htld,  that  the  power  was  executed. 

Observations  on  dictum  0/ Ohatterfcon,  V.O.,  in  In  re 
Richardion'8  Trasts,  17  L.  E.  Ir.  436,  at  p.  442,  35 
If.  B.  Dig.  161. 

This  was  an  adjonmed  snmmons. 

By  her  will  dated  the  9  th  of  Jane,  1898,  Mari* 
Mayhew,  spinster,  after  appointing  her  nephew  and 
niece  ts  be  her  executors  and  trastees,  and  making 
oertam  specific  legacies,  oentinned  as  follows : 

"  I  appoint,  devise,  and  bequeath  my  real  estate 
and  the  residue  of  my  personal  estate  to  my  trustees 
upon  trust  to  sell  or  convert  the  same  into  money,  and 
to  pay  and  divide  the  proceeds  (after  paying  my  debts, 
funeral  and  testamentary  expenses)  equally  between 
the  four  children  of  my  deceased  sister  Jane  Outbush  " 
(indudiog  the  said  trustees)  *<  or  inch  of  them  as  shall 
DC  living  at  my  decease." 

It  appeared  that  under  the  will  of  her  father, 
Wiliiaoi  Mayhew,  dated  the  27th  of  March,  1858,  in 
the  matter  of  the  trusts  of  which  this  originating 
summons  was  taken  out,  the  testatrix  had  a  power  of 
appointment  over  a  certain  part  of  hispeirsonal  estate ; 
the  words  of  the  power  were  as  follows : 

"  Upon  trust  as  to  one  equal  undivided  moiety  or 
half  part  •  .  •  upon  trust  for  the  children  of  my 
■aid  daughter  Maria,  and  in  default  of  children  for 
my  grandchildren  or  others  as  my  said  daughter 
Mavia  shall  by  will  appoint,  in  like  manner  as  I  have 
directed  and  declared  with  respect  to  my  daughter 
Matilda  as  if  the  same  were  here  again  repeated  as  to 
my  daughter  Maria." 

The  reference  was  to  a  gift  in  favour  of  the  husband 
and  children  of  MatUda^  with  remainders  over  to  the 
children. 

The  testatrix,  Maria  Mayhew,  died  on  the  18th  of 
September,  1900. 

This  summons  was  taken  out  by  one  of  the  trustees 
of  the  testator  to  have  it  determined  (inter  alia) 
whether  the  power  of  appointment  given  by  his  will 
to  his  daughter  Maria  over  the  share  of  his  estate 
given  in  trust  for  her  during  her  life  with  remainders 
over  was  a  general  power  or  a  special  pot?er,  and 
whether  by  her  will  she  exerdaed  such  power  of 
appointment. 

Farwell,  J.,  after  argument,  first  decided  that  the 
power  of  appointment  given  by  her  father*B  will 
to  the  testatrix  was  a  speciid,  not  a  general, 
power. 

The  seond  question  was  then  argued. 

6\  L.  Coote,  for  the  plaintiff,  a  trustee. 

J.  G,  Butcher,  E.G.,  and  /.  Gatey,  for  the  children 
of  Jane  Cutbush. — The  power  has  been  exercised. 
Evidence  that  she  had  power  of  appointment  must 

(a.)  Beported  by  Warwick  H.  Draper,  Esq., 
fiacrister-at-Law. 


be  admissible,  for  otherwise  the  court  cannot  decide 
whether  it  has  been  exercised :  In  re  Milner,  Bray  t, 
Milner,  47  W.  R  369,  [1899]  1  Oh.  563.  Aasumiog 
that,  it  is  &  question  of  intention,  and  when  once 
you  derive  an  intention  to  exerdse  (and  here  the 
testatrix  had  no  other  power),  then  the  use  of  wordf 
like  *'my  personal  estate,"  or  a  direction  to  pay 
debts,  &o.,  is  not  enough  to  show  the  oontrary  : 
see  the  principle  laid  down  in  Jn  re  WiUtamBf 
Foulkes  V.  Williams,  42  Gtk.  D.  93,  at  p.  97,  37 
W.  B.  Dig.  137.  As  to  the  bare  use  here  of  the 
word  *'  appoibt,"  it  is  a  legal  term  neoessarily 
referring  to  some  power  of  appointment:  see 
Pidgely  v.  Pidgely^  1  Coll.  Oh.  Oai.  256 ;  In  re  TeapeU 
Trusts,  21  W.  K.  780,  L.  B.  16  Bq.  442 ;  Cawx  ▼. 
Faster,  1  J.  &  H.  30 ;  and  Jn  re  Sunnbume,  Swinburne  y, 
Pitt,  33  W.  B.  394,  27  Oh.  D.  696.  At  any  rate,  if 
words  are  used  in  a  deed  which  are  not  appropriate, 
then  the  court  will  put  aside  their  literal  meaning  and 
construe  the  words  as  if  they  were  used  appropriately. 
If  the  word  "pot?er"  is  used,  and  an' intention  to 
exercise  it  is  shown,  it  is  well  settled  that  that  is 
enough  to  exercise  it ;  so  here,  where  there  is  the 
word  "  appoint  "  and  the  intention,  it  is  enough. 

J.  S,  Green  and  J.  A,  Hay,  for  different  parties  en- 
titled in  default  of  the  exercise  of  the  powers. — ^The 
onus  is  on  the  other  side  afiirmatively  to  show  that 
the  power  is  exercised :  In  re  Mills,  Mills  y.  Mills,  35 
W.  B.  133,  34  Ch.  D.  186.  The  intention  can  only  be 
gathered  from  the  will  itself,  and  where  the  fund  is 
only  personalty,  as  here,  there  must  be  some  reference 
either  to  the  power  or  to  the  property  subject  to  the 
power,  and  here  there  is  neither.  We  xeLj  on  the 
dictum  of  Chatterton,  Y.O.,  in  In  re  Bichard$on*s 
Trusts,  17  L.  B.  Ir.  436,  where  he  says,  at  p.  442, 
35  W.  B.  Dig.  151,  that  *<  property  which  was  noC 
that  of  the  testatrix,  but  over  which  she  had  a  special 
power  of  appointment,  cannot,  without  the  aid  of  a 
strong  context,  be  held  to  be  described  by  these 
words.  No  such  context  exists  here  except  merely, 
the  word  '  appoint ' " ;  and  the  decision  in  that  case 
was  that  there  was  no  indication  of  an  intention  to 
exercise  the  power. 

The  cases  of  In  re  CoUon,  37  W.  B.  232,  40  Oh.  D. 
41 ;  In  re  Sharland,  [1899]  2  Oh.  536,  48  W.  B.  Dig. 
142;  In  re  Euddleston,  43  W.  B.  139,  [1894]  3  Oh. 
595 ;  In  re  Hayes,  49  W.  B.  21,  [1900]  2  Oh.  332, 
were  also  referred  to ;  also  section  27  of  the  Wills  Act, 
1837  (1  Vict.  c.  26). 

Fabwell,  J. — ^This  case  is  very  near  the  line.  Oa 
the  whole  I  come  to  the  conclusion  tliat  the  power  is 
exercised.  [Here  his  lordship  read  the  will  of  the 
testatrix*]  The  testatrix  had  a  limited  power  of 
appointment  among  the  grandchildren  of  her  father, 
obviously  includmg  her  sister's  children.  Therefore 
there  is  a  gift  to  the  objects  of  the  special  power.  It 
is  plain  on  the  authorities  that  the  mere  fact  of  a 
direction  to  pay  debts,  funeral  and  testamentary 
expenses  out  of  the  fund  subject  to  a  power  is  not 
enough  to  exclude  the  idea  of  an  intention  to  exeoate 
a  power  of  appointment.  Further,  toere  is  evidenoe 
that  here  she  had  no  other  power.  It  was  suggested 
that  this  evidence  was  not  admissible,  but  I  think 
that  it  is  adoussible  both  on  the  authorities  and  on 
principle,  when  the  court  finds  the  word  *'  appoint "  in 
a  will.  When  there  is  a  devise  of  real  eetate,  I  have 
to  find  whether  in  fact  the  testator  had  real 
estate,  and  similarly  wlien  the  testator  makes 
an  appointment  over  personalty,  I  have  to  inquire 
whether  there  is  a  power  to  appoint  personalty.  I 
therefore  here  start  with  this,  that  I  have  it  in 
evidence  that  she  had  a  special  power  and  no  othsr. 
Now,  the  word  "  appoint "  is  a  word  of  art,  referring 
to  powers  only.    I  do  not  say  that,  if  there  were  not 
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the  other  words,  the  word  *' appoint"  wonld  not 
oury  all  the  property.  Bat  here  I  have  all  three 
words  "  apixnnt,  devise,  and  hequeath ; "  the  word 
"  appoint "  in  ttas  ooUooation  oontains,  in  my  opinion, 
a  neoessar]^  reference  to  a  power,  and  I  therefore 
read  it  as  if  it  were  *'  in  exercise  of  every  power  I 
devise,  hequeath,  and  appoint."  I  think  this  is  the 
true  view  of  a  will  like  this,  using  all  three  words. 
At  first  I  felt  some  difficulty  as  to  whether  it  would 
be  enough  to  limit  the  reference  to  a  general  power. 
The  words  *'my  personal  estate"  might  teem 
to  point  to  this  view,  but  the  same  tbiag  might 
have  been  said  as  to  both  In  re  Teape's  TrtuU 
and  In  re  Swinburne,  especially  the  latter,  where  the 
words  were  "  might  haye  any  testamentary  power  of 
disposition."  Bat  it  was  held  to  be  a  sufficient  refer- 
ence to  a  power.  Here  there  is  « devise  and  be- 
queath "  which,  under  section  27  of  the  Wills  Act, 
would  be  enough  to  execute  the  general  power. 
Therefore  no  violence  is  done  to  the  will  in  thinkiog 
that  in  its  words  there  is  enough  to  execute  the 
special  power.  The  only  point  which  made  me  hesi- 
tate was  the  expression  of  opinion  (not  a  decision)  of 
Ghatterton,  V.O.,  in  Inrt  Richardson's  Trusts,  at  p. 
442  ol  17  L  E.  Ir.  436.  That  is  a  dictum  of  the  Vice- 
Qhancellor  with  which,  with  all  rtspect  to  him,  if  he 
had  applied  it  to  the  present  case,  I  could  not  have 
agreed.  I  think  there  is  here  sufficient  context  to 
show  that  the  word  <*  appoint"  applies  and  refers  to 
and  exercises  the  special  power. 

Solicitors,  H.  E,  Griffith  ;  Paterson,  Sans,  &  Candler, 
for  A.  J.  Ellis,  Maidstone. 


K.  B,  Div.     ) 
(Channell,  J.)  ]  ^^'  ^3;  Feb.  9. 

DlTLAinEY  AlTD  OTHBKS  V.  MEBBY  &  SoN.   (a.) 
Bankruptcy  —  Deed    of    arrangement  —  Registration — 
Foreign  (^6<or— Mobilia  sequuntur  ]>ersofaam — Deeds 
of  Arrangement  Ad,  1887  (60  A  51  Vict  c.  57),  «.  5. 

The  provision  cfthe  Deeds  of  Arrangement  Act,  1887, 
requiring  that  a  deed  of  arrangemerU  shall  be  void  unless 
register&d  in  accordance  with  the  Act  does  not  apply  to  a 
deed  executed  abroad  by  a  foreign  debtor. 

Two  foreigners  trading  as  V,  dk  Co.,  having  personal 
property  eituattd  in  England,  executed  in  their  own 
country  a  deed  assigning  all  their  property,  wherever 
situated^  to  a  trustee  for  the  benefit  of  their  creditors. 
The  deed  was  not  registered  under  the  Deeds  of 
Arrangement  Act,  1887.  It  was  good  and  unimpeach^ 
able  in  the  country  in  which  it  was  made,  and  would 
have  been  sufficient  to  pass  property  according  to  English 
law  had  it  been  duly  registered,  A  creditor  of  V,  ds 
Co.,  having  obtained  judgment  against  them,  issued 
execution  against  their  goods  in  Eng  and.  The  trustee 
claimed  the  goods. 

Held,  in  an  interpleader  issue,  that  the  trustee  was 
entitled  to  the  goods  as  against  the  execution  creditor.   • 

Interpleader  issue. 

The  facts  and  argument  suffictCLtly  appear  in  the 
judgment. 

Danckwerts,  K.C.,  and  A,  H.  Carrington,  for  the 
plainti£b. 

Muir  Macken»ie  and  T.  Willes  ChiUy,  for  the 
defendants. 

Cur.  adv.  vuU^ 
Channell,  J. '--The  facts  are  sot  in  dispute  and 

(a.)  Beported  by  C.   G.  Wilbraham,  Esq.,  Bar- 
rister-at^Law. 


are  as  follows :  Christian  Defries  and  Minnie  Defiies, 
his  wife,  carried  on  business  as  partners  under  ihe 
style      of    *'The    Charles    A.    Yogeler    Co.,"    as 
manufacturers    and   vendors   of    drugs   and  patent 
medicines.      They  were  domiciled  in  the  State  of 
Maryland.      They  carried  on  business  at  Baltimore 
and  also  in  London,  Paris,  and  Sydney,  and  else- 
where.   Their  business  in  London  was  managed  for 
them  by  a  manager.     They  resided  at   Baltimore 
and,  so  far  as  appears,  had  never  been  in  Eoglaud. 
By    deed,    dattd    the    18th    of    December,    1899, 
and  executed  at  Baltimore,   Christian  and  Mianie 
Defries     assigned     all     their     estate,     real     and 
personal    and    mixed     and    wheresoever   situated, 
to  Henry  S.  Dnlaney  (who  also  was  domiciled  in 
Maryland)    for     the     beoefit    of    their    creditors. 
Dulaney  afterwards  petitioned  the  Circuit  Court  of 
Baltimore     City      and      obtained      authority     to 
**  administer    lus     trust    under     the    authority    of 
that    court."      Subsequently    the    other    plsimiffi 
in    the   present    issue    were    duly    appointed     co- 
trustees with  Dulaney.    They  also  are  domiciled  in 
Mar}  land.    It  was  proved  before  me  by  the  evidence 
of    experts  that   the  deed  was  good  accordmg  to 
the  law  of  Maryland  and  that  the  property  became 
duly  vested  in  Dulaney.    That  this  was  effected  by 
the  operation  of  the  deed — that  is,  by  tte  act  of  the 
parties  and  not  of  the  court — and  that  the  proceecjings 
ia  court  were  anidogous  to  ttie  adminittration  of  an 
estate  in  our  Courts  of  Chancery,  and  operated  to 
give  protection  and  indemnity  to  the  trustee.    That 
the  deed  could  have  been  impeached  within  a  limited 
time  by  bankruptcy  proceedings  in  Mar>Und,  but 
that  the  period  had  elapsed  without  any  such  pro- 
ceedings having  been  taken,  and  that  the  deed  was 
con»  equently  now  unimpeachable  in  Mary  land .    That 
under  the  deed,  and  also  tmder  the  bankruptcy  law 
now  established  in  Maryland,  local  creditors  would 
have  no  preference  over  foreign  credit<  rs,  and  tbat 
Eoglish  creditors  and  othfr  foreign  creditors  would 
raitM  pari  passu  with  the  American  creditors  in  the 
administration  of    the  estate  under   the  deed.      It 
further  appeared  that,  after  the  executiou  of  the  deed, 
proceedings  were  taken  under  the  bankruptcy  law  of 
this  country  to  make  the  *<  Charles  A.  Yogeler  Co." 
tankrupts    on    the    ground,    amongst    others,   that 
the  execution  of  the  deed  was  an  act  of  bankruptcy, 
that  it  had  been  held  by  th<^  Court  of  Appeal,  and  ulti- 
mately by  the  House  of  Lords,  that  there  was  no 
jurisdiction  to  adjudicate  them  baokrupts  as  they  were 
domiciled  foreigners  who  had  not  brought  themselves 
within  the  jurisdiction  of  our  courts,  and  that  they 
had  not  committed  an  act  of  bankruptcy  available  here 
by  the  execution  of  the  deed  abroad.    Tdc  decision  of 
the  Court  of  Appeal  is  reported  under  the  name  of  In  re 
A.  B.  (k  Co.,  48  W.  E.  424,  [1900]  1  Q.  B.  541,  and 
the  dedsion  of  the  House  of  Lords  has  been  reported, 
in  the  name  of  Cooke  v.  The  Charles  A.   Vogeler  Co,, 
[1901]  A.  C.  102,  8>nce  the  argument  before  me.    An 
mterim  receiver  was  appcinttd  in  those  bankruptcy 
proceedings,  but  on  the  28th  of  February,  1900,  after 
the  decision  of  the  Court  of  Appeal,  the  receiver  gave 
up  possession  of  the  goods  of  Yogeler  &  Co.  in  this 
country  to  one  Baffham,  the  agent  m  this  country  of 
the  plaintiffs,  the  trustees  under  the  deed,  acting 
under  power  of  attorney  for  them.    On  the  5th  of 
March,  1900,  the  defendants  in  this  issue,  who  had 
obtained  judgment  against  Yogeler  &  Co.,  caused 
execution  to  h^  levied  on  the  goods  so  in  the  posses* 
sion  of  Baffham,  under  a  writ  of  execution  which 
had   been  delivered   to   the    sheriff  on  the    same 
day.      The    usual     interpleader    proceedings    were 
taken,    and    I    now    have   to   decide  whether    the 
plaintiffs  had  a  good  title  as  against  the  defend- 
ants, the  execution  creditors. 
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The  deed  of  arrangement  was  never  registered  in 
this  conntry  under  the  Deeds  of  Arrangement  Act, 
1887,  and  it  seems  dear  that  this  non-registration  is 
tbe  only  difficnlty  whioh  stands  in  the  plaintiffs'  way. 
Bat  for  this  statute  the  deed  is  clearly  sufficient  to  pass 
the  property,  acoordiog  to  the  law  of  this  country  as 
well  as  according  to  the  law  of  Maryland.    Mr.  Muir 
Mackenzie  did,  at  the  commencement  of  the  ca^e, 
soggrest  that  the  deed  might  be  bad  under  the  statute 
ot  Elizabeth,  but  he  withdrew  this  point  when  it 
became  de^r,  on  the  evidence  of  the  experts,  that  tbe 
foreign  Jaw  applicable  to  the  deed  gave  no  preference 
to  native  over  foreign  creditors.     Mr.  D«nckwerts  for 
the  plaiutiffd  relied  on  the  maxim  Mohilia  aequuntur 
per807iam  and  quoted  tbe  judgment  of  Lord  Lough- 
borough in  Sill  V.  Woriwick,  1  H.  Bl.  665,  at  p.  690, 
where  he  says,  "It  is  a  clear  proposition  not  only  of 
the  law  of  England  but  of  every  country  iu  the  world 
where  law  has  the  semblance  ot  science,  that  personal 
property  has  no  locality,  but  that  it  is  subject  to  that 
law  wluch  governs  the  person  of  its  owners.    With 
respect  to  the  disposition  of  it,  with  respect  to  the 
transmission  of  it,  dther  by  succession  or  the  act  of 
the  patty,  it  follows  the  law  of  the  person.     The 
owner   in   any   country  may   dispose   of    personal 
property.     If  he  does,  it  is  not  the  law  of  the  country 
in  which  the  property  is,  but  the  law  of  the  country  of 
which  he  was  a  subject   which  will   regulate  the 
succession.*'  But,  although  this  is  the  general  rule,  it  is 
perhaps  somewhat  too  broadly  stated  in  the  decision ; 
at  all  events  the  rule  is  mibject  to  exceptions.    I  was 
referred  by  Mr.  Muir  Mackenzie  to  a  passage  in 
Story's  Ooiiflict  of  Laws  (s.  42da)  which,  after  stating 
the  law  as  to  movables  and  that  thdr  disposition  and 
the  adjustment  of  priorities  and  privileges  in  reference 
to  them  follows  the  law  of  the  domicil  of  their  owner, 
proceeds:    *' Exceptions  may  doubtless  exist  where 
the  law  of  the  country,  in  which  either  movable 
or.  immovable    property    is    situate,    prescribes    a 
different  rule,  wnich  must  then  be  obeyed  "  ;  again, 
in  section  550,  it  is  said  "a  nation  within  whose 
territory  any  personal  property  is  actually  situate  has 
an  entire  dominion  over  it  wMle  therein,  in  point  of 
soverdgnty  and  jurisdiction,  as  it  has  over  immovable 
property  dtuate  therein.    It  may  regulate  its  transfer 
and  subject  it  to  process  and  execution  and  provide 
for  and  control  the  uses  and  disposition  of  it  to  the 
same  extent  that  it  may  exert  its  authority  over 
immovable  property."    The  exceptions  to  the  general 
rule  are  somewhat  similarly  stated  in  several  modem 
text-books,  but  the  authorities  in  point  are  few.    I 
find,  however,  that  Kay,  L.J.,  in  Alcock  v.  Smithy 
[1892]  1   Ch.  D.  238,  at  p.  267,  40  W.  E.  Dig.  25, 
says:    *'As  to  personal  chattels  it  is  settled  that 
the  validity  of  a  transfer  depends  not  upon  the  law 
of  the  domicil  of  the  owner  but  upon  the  law  of  the 
country  in  which  the  transfer  takes  place.     Oar  own 
law  at  to  distress  and  market  overt  is  illustrative  of 
this.    The  goods  of  a  fordgner  distrained  in  a  house 
tenanted   by  an  Englishman  in   this  country  may 
be  sold  for   the  tenant's   rent  and  the   purchaser 
acquires    a   perfect    title,    whatever    may    be    the 
law  of  the  owner's  domidL     So  the  goods  of  a 
foreigner,  sold  here  in  market  overt  by  one  who  had 
no  title  to  them,  could  not  be  recovered  from  the 
purchaser.    In  both  cases  the  property  would  pass 
to  him  by  our  law."      Further,  he  quotes  Oammell  v. 
Sewell,  8  W.  B.  639,  3  H.  &  N.  617,  5  H.  &  N. 
728,  7   W.  B.  0.  L.  Dig.  45,  a  case  in  which  a 
sale  in  Norway,  good  according  to  the  law  there, 
of  the  goods  of  an  Englishman,    was    held   good 
also  by  our  courts.      It  seems  dear  that  a  transfer  of 
movables  here  good  by  our  law  would  here  be  hdd 
good,  notwithrtanding  that  it  might  not  comply  with 
lormalitiet  required  by  the  law  of  thedomioiiof  the 


owner,  but  there  has  not  been  quoted  to  me  nor  have 
I  found  any  clear  case  of  a  transfer,  good  according 
to    the    law   of    the   domidl    of   the    owner,    but 
held    bai    for    not    conforming     to    the   law    of 
the    country    where  the    goods   are   situate.      Of 
course  registered  stock,  such  as  Consols,  can  only  be 
transferred  accordiug  to  the  regulations  under  which 
tbe  register  is  kept,  but  this,  tho^h   possibly  an 
illustration  of  the  rule  laid  down  by  Kay,  L.J.,  seems 
to  depend  on  the  special    nature   of  the  property. 
S  >me  cases  also  were  quoted  by  Mr.  Muir  Mackenzie 
which  appear  to  be  illustrative  merely  of  the  rule  that 
the  lex  fori  must  govern  all  questioDS  of  procedure 
and  of  the  form  of  the  remedy.    The  instance  which 
most  dearly  shows  howf  «r  the  law  of  each  country  is 
applicable  is  th«t  of  a  will.    If  the  surviving  partners 
of  the  Baltimore  firm  had  died  leaving  a  will,  the 
validity  of  that  will  would  depend  on  Maryland  law. 
If  one  witness  were  suffident  by  that  law  we  should 
hold  a  will  so  witnessed  good,  although  our  law 
requires  two  witnesses.     But,  although   we  should 
recognize     the    title    of   the   executor   under  the 
foreign  wiU,   we  should  require  him  to   take   out 
probate  here  and   should  not   allow  him   to   deal 
with  goods  in  this  country  without  taking  probate. 
Tnis  is  a  distiuot  instance  in  which  our  Law,  while 
recognizing    the    foreign    disposition   of    movables, 
requires  something  further  to  be  done  here  before  it 
is  acted  on,  but  tne  case  is  probably  to  bi  accounted 
for  by  the  probate  being  tne  only  evidence  of  the 
title  of  the   executor   which   our  courts  recognize 
and  is  part  of   the   kx  fori  necessarily  applicable. 
On  this   part  of  the   case,  therefore,   although  no 
very  distmct  authority,  other  than   the   passage  in 
Story,  can  be  found,  I  cannot  doubt  that  Mr.  Muir 
Mackenzie   is  right  in  saying  that  it  is  within  tne 
competence  of  the   Legislature   of  this  conntry  to 
enact  rules  as  to  the  passing  of  property  ntuated 
in  this  country,  and  to  say  that  the  property  in 
goods    situated   here,   which  has   been    d€»lt  with 
by  foreign  owners  in  accordance  with  tbe  law  of  tbeir 
domicil,    shall    not   pass   by   such    dealing   unless 
certain  formalities,  imposed    by  our  law,  are  also 
complied  with ;  and,  indeed,  Mr.  Danckwertsdoes  not 
dispute  that,  if  our  law  does  prohibit  the  transaction 
which  he  relies  on  in  this  case,  effect  must  be  given 
by  our  courts  to  the  prohibition,  though  he  contends, 
as  I  understand  him,  that  our  law    is  to  be   dis- 
regarded when  it  goes  the   length   of   prohibiting 
the  foreign  transaction.  The  question  I  have  to  dedde, 
therefore,  seems  to  reduce  itself  to  one  of  construc- 
tion of  the  Act  of  1887.    But  in  order  to  arrive  at 
that  construction  we  must  proceed  in  the  way  very 
clearly  defined  by  the  Lord  Chancellor  in  the  House 
of  Lords  in  Cooke  v.  The  Charles  A.  Vogtler  Co.    I  may 
paraphrase  the  language  and  say  *'  If  the  law  has 
intended,  and  has  expressed  its  intention,  that  a  deed 
executed  abroad  by  a  foreigner  shall  be  registered 
before  it  can  pass  property  dtuate  in  this  country,  no 
court  has  any  jurisAction   to  disregard  what   the 
Legislature  has  enacted.    And  if,  on  the  other  hand* 
it  IS  manifest   that  the    language    of   the    statute 
does  not  reach  the  case  supposed,  no  court  has  juris- 
diction to  enlarge  tbe  ambit  of  English  legislation 
beyond  what  the  Legislature  has  permitted.''     It  is 
necessary  carefully  to  oondder  the  Deeds  of  Arrange- 
ment Act." 

The  object  of  the  Act  appears  to  be  to  secure  to  credi- 
tors information  concerning  private  arrangements  out- 
nde  bankruptcy  by  making  it  necessary  to  register  the 
deeds  and  to  file  an  estimate  of  assets  and  Uabilitiea. 
Creditors  thus  beoome  in  a  position  to  exeroiBe  their 

(option  of  coming  in  under  tne  deed,  or  of  treating  it 
as  an  act  of  bankruptcy  and  having  the  estate 
administered  in   bankmptoy.      Deeds    aoqoire    no 
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validity  by  the  fact  of  their  registration,  and  deeds  to 
whioh  the  Act  applies  would,  U  executed  by  a  debtor 
subject  to  our  bankruptcy  law,  be  acts  of  bankruptcy. 
The  Act,  therefore,  seems  to  be  supplementary  of  the 
law  of  bankruptcy,  and  we  expect  to  find  it  made 
applicable  to  the  same  persons  as  the  bankruptcy  laws. 
The  decision  of  the  House  of  Lords  shows  that  the  word 
"  debtor  "  in  the  Bankruptcy  Acts  Is  to  be  confined  to 
debtors  who  are  subject  to  the  EogUsh  bankruptcy 
laws,  and  I  have  come  to  the  conclusion,  though  not 
without  much  doubt,  that  this  Act  must  be  limited  in 
a  similar  way.  If  the  Act  applies  to  deeds  executed 
by  debtors  not  subject  to  our  bankruptcy  laws,  its 
fffeot  would  be  to  enable  the  first  creditors,  who  put 
in  an  execution,  to  get  paid  in  fall  without  the  other 
creditors  having  any  means  of  securing  a  rateable  dis- 
tribution of  assets,  for  the  deed  would  not  be  available 
as  an  act  of  bankruptcy  as  shown  by  Cooke  v.  The 
Charles  A,  VogtUr  Co.,  and  the  suffering  a  levy  by 
execution  and  rale  would  not  be  an  act  of  bankruptcy 
as  shown  by  Ex  parte  Blain,  In  re  Sawere,  28  W.  B.  334, 
12  Ch.  D.  522.  This  result  would  be  anomalous,  and,  I 
think,  unjust,  but  nevertheless  it  may  be  the  true  con- 
struction of  the  statute,  and  some  further  examination 
of  the  exacting  words  is  necessary.  The  first  matter 
oommented  on  before  me  was  the  second  section,  '*  This 
Act  shall  not  extend  to  Scotland.*'  A  similar  clause 
in  the  Bankruptcy  Act  was  also  commented  on  in  the 
case  in  the  House  of  Lords,  and  I  cannot  say  that  it 
has  no  bearing  on  the  point,  but  I  myself  attach  very 
little  weight  to  it.  I  tbiuk  this  section  merely  means 
that  it  is  not  intended  by  the  Act  to  alter  the 
law  of  Scotland.  We  have  but  one  Legislature  to 
enact  the  laws  for  England  and  for  Scotland, 
but  the  laws  of  the  two  countries  are  very 
different,  and  even  when  it  is  desired  to  make  a  law 
to  take  affect  in  England  and  in  Scotland  it  is  often 
impracticable,  by  reason  of  this  existmg  difference  in 
the  laws  of  the  two  countries,  to  make  the  alterations 
in  the  law  of  both  by  the  same  Act  of  Parliament. 
Moreover,  the  law  of  Scotland  might,  so  far  as  I  know, 
in  1887  have  already  included  provision  for  the 
registration  of  deeds,  or  something  which  would 
obviate  the  mischief  intended  to  be  remedied  in 
England  by  the  Act  of  1887.  Passing  on,  the  fourth 
section  deuiet  the  deeds,  to  which  the  Act  is  to  apply, 
as  including  deeds  (afterwards  again  specified)  made 
by  or  in  respect  of  the  affairs  of  a  debtor  for  the 
benefit  of  his  creditors  generally,  otherwise  tiian  in 
pursuance  of  the  law  for  the  time  being  in  force 
relating  to  bankruptcy.  The  reference  here  to  the 
laws  of  bankruptcy  is,  of  course,  accounted  for  by 
the  fact  that  the  Bankruptcy  Act  then  in  force,  as 
well  as  a  prior  Act  and  also  a  subsequent  one,  has 
provided  for  deeds  being  executed  in  certain  cases, 
and  registration  of  such  deeds  was,  of  course, 
unnecessary,  but  the  reference  tetma  to  assume  the 
debtor  to  he  one  subject  to  the  baukruptcy  law.  If 
debtor  is  read  in  this  section  in  the  same  way  as  the 
House  of  Lords  read  it  in  Cooke  v.  Charles  A*  VogeUr 
Co.  the  present  deed  would  not  be  within  the  Act. 
The  fifth  section  enacts  that  a  deed  to  which  the  Act 
HppHes  shall  be  void  unless  registered  in  a  limited 
time.  Now  it  could  not  have  been  intended  that 
such  a  deed  as  the  present  should  be  void  altogether. 
It  muit  operate  on  the  goods  in  Baltimore,  and  the 
Legislature  could  never  have  intended  to  enact  to  the 
contrary.  It  is  necessarF,  therefore,  to  read  the 
section  with  some*  limitations,  and  Mr.  Muir 
Mackenzie  asks  me  to  read  it  "  void  as  to  goods  in 
this  country."  The  next  words  in  the  section  go  on 
to  show  that  it  is  contemplated  that  a  deed  to  whioh 
the  Act  applies  may  be  executed  out  of  Eogland  or 
Ireland,  but  these  words  are  required  to  meet  the 
CAse  of  an  absconding  debtor,  subject  to  our  back- 


ruptcy  laws,  who  goes  abroad  and  then  executes  a 
deed  for  the  benefit  of  his  creditors.  The  period  for 
registration  is  undoubtedly  so  short  as  to  be  very 
inconvenient  if  it  is  to  apply  to  a  deed  such  as  the 
present,  which  goes  a  little  to  show  that  such  a  deed 
was  not  contemplated,  but  the  difficulty  mieht 
perhaps  be  met  in  praottce  by  section  9.  Then  section 
6,  sub-section  2,  provides  that  the  original  deed  is  to 
be  produced,  and  that  it  is  to  be  stamped  with  an  ad 
valorem  stamp  on  the  value  of  the  property  passins: 
by  it.  The  production  of  the  origiual  of  a  foreign 
deed  would  almost  always  be  inconvenient  and  some- 
times impossible.  Mr.  Danckwerts  pointed  out  that 
by  the  law  of  many  foreign  countries  an  original  of  a 
deed  is  in  a  notary's  book  and  is  kept  by  bim,  aud 
that  the  graittees  get  nothing  but  notarial  copies. 
One  would  think  that,  if  foreign  deeds  were  to  be 
included,  the  production  of  the  original  would  be  dis- 
pensed with  by  the  Act.  Further,  if  the  Act  were  in- 
tended to  apply  to  foreign  deeds,  the  Legislature  would 
have  made  the  ad  valorem  stamp  oo  the  value,  not  of 
the  whole  property  passing,  but  of  that  witbin  the 
jurisdiction.  Then  the  13th  section  seems  to  assume 
that  every  debtor  executiog  a  deed  to  which  the  Act 
applies  must  have  his  place  of  busioess  or  reside  either 
in  the  London  bankruptcy  district,  or  in  Ireland,  or 
else  in  some  **  county  court  district " — i.e.,  either  in 
Irdand,  England,  or  Wales — for  by  the  expression 
**  county  courts  "  EngUsh  county  courts,  whioh  have 
bankruptcy  jurisdiction,  are  clearly  meant,  and  not 
foreign  courts. 

Thus  a  critical  examination  of  the  words  of  the 
Act  of  Parliament  seems  to  show  that  the  Legisla- 
ture certainly  had  not  in  their  contemplation  a 
deed  by  foreign  debtors  operating  on  property 
abroad  as  well  as  property  here.  The  fact  that  the 
Legislature  overlooked  this  particular  case  is,  bow- 
ever,  hardly  enough  to  justify  a  court  in  sayirg  that 
it  is  not  included.  If  the  operative  words  of  the  Act 
in  their  ordinary  meaning  clearly  included  the  case, 
and  there  was  no  legislative  principle  by  which  those 
words  could  be  qualified,  the  case  must  be  held  within 
the  Act,  notwithstanding  that  there  was  reason  to 
think  that  it  had  been  in  fact  overlooked  by  the 
Legislature.  Here  the  operative  words  of  the  Act  read 
shortly  are  "a  deed  made  by  a  debtor  for  the  benefit  of 
his  (^editors  shall  be  registered,  and  shall  be  void  if  not 
registered.'*  Is  there  any  legitimate  way  of  reading 
these  words  so  as  not  to  include  the  deed  of  a  foreigner  P 
Besides  the  small  matters  in  the  Act  on  which  I 
have  commented,  I  think  there  is  some  limitation 
required.  The  Act  cannot  mean  that  such  a  deed 
will  be  void  as  regards  the  property  situate  abroad  ; 
as  pointed  out  in  the  House  of  Iiords  all  legislation  is 
primarily  territorial  and  not  intended  to  control 
persons  not  subject  to  the  jurisdiction.  It  is,  at  least, 
as  legitimate  to  read  <' debtor"  as  meaning  «  debtor 
subject  to  our  jurisdiction  "  as  it  is  to  say  the  word 
"  void  "  means  **  void  as  regards  nroperty  within  our 
jurisdiction."  And  when  we  find  that  in  an  Act  in 
pari  materia  the  word  debtor  doee  bear  that  meaning, 
I  think  it  is  more  legitimate  to  put  here  the  same 
limitation  than  a  different  one.  I  bear  in  mind  Mr. 
Muir  Mackenzie's  observation  thst  the  House  of 
Lords  proceed(>d  very  much  on  the  fact  that 
bankruptcy  affects  the  personal  staius,  and  that 
English  legislation  could  not  affect  the  status  of 
foreigners,  and  although  these  domiciled  foreigners 
never  submitted  themselves  personally  to  the  juris- 
diction of  an  English  court,  they  did  subject  some 
of  their  goods  to  our  English  law  by  leaving  them 
here,  as  the  illustration  of  Eay,  L.J.,  as  to  the 
law  of  distress  clearly  shows.  It  would,  therefore,  be 
within  the  competence  of  the  English  Legislature  ^o 
say  that  these  foreigners  should  only  transfer  these 
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goods  by  registered  deed.  But  this  Act  is  not  an 
Act  regulating  the  transfer  of  property.  It  includes 
deed^  of  composition  where  no  property  passes, 
and  if,  therefore,  there  is  to  be  a  limitation  in  the 
generality  of  the  operative  words  in  it,  that 
limitation  should  be  rather  on  the  deeds  that 
come  within  it  than  on  the  property.  A.%  the  Act 
includps  nnl^v  some  deeds,  a  limitation,  which  takes  a 
class  of  deeds— thoic  executed  abroad  by  foreigners 
—out  of  tbe  Act  altogether,  does  less  violence  to  the 
language  of  the  Aot  than  a  limitation  which  makes 
some  deeds,  to  which  the  Act  does  apply,  void  in  part, 
when  the  Act  says  they  are  to  be  void  altogether. 

On  the  whol(9,  it  seems  to  me  that,  acting  on  tbe  same 
authority  as  the  House  of  Lords  did,  I  am  justified  in 
putting  on  this  Act  the  same  limitation  as  they  put 
on  the  Bankruptcy  Act,  and  saying  that  "debtor" 
means  "debtor  subject  to  the  Bankruptcy  Acts." 
This  interpretation  has  the  advantage  of  preventing 
the  nnieemly  scramble  for  the  English  goods  of 
foreign  debtors  which  would  take  place  if  this  deed 
werA  held  to  be  within  the  supplementary  branch  of 
the  law  of  bankruptcy  as  to  deeds  for  the  benefit  of 
creditors,  yet  not  within  the  general  law  of  bank- 
ruptcy, so  that  tiie  makers  of  the  deed  would  be 
A^jadged  bankrupt.  In  the  view  I  tftke  there  is  no 
English  law  which  requires  this  deed  to  be  registered. 
Consequently  there  is  no  Ux  ret  ntm  to  interfere  with 
the  operation  of  the  maxim  mobilia  sequuntur  personam, 
I  therefore  hold  that  the  plaintiffs  have  established  a 
ffood  title  against  the  execution  creditor,  and  find  the 
issue  for  the  plaintiffs  and  with  costs  of  the  issue. 

Judgment  for  the  plaintiffs. 

Solicitor  for  the  plaintiffs,  J.  A.  Bartrum. 

Solicitors  for  the  defendants,  Gihhs,  White^  &  Strong. 


Dec.  18. 


Q.  B.  Div.    \ 
(Aiathew,  J.)  ] 

BuBTON  V.  Vbstby  op  8t.  Qilbs  and  St.  Gbobgb, 
Bloomsbuby.  (a.) 

Metropolis  —  Rating — Appeal— Valuation  list — Altera- 
tion in  list  striking  oitt  whole  amount  of  rate — Rates 
paid    during  appeals^ Right    to    recover — Valuation 
{Metropolis)  Act,  1869  (32  &  33  Vict,  c.  67),  s,  44. 
The  plaintiff,  an  advertising  contractor,  was  entered 
in  a  provisional  valtiation  list  as  the  occupier  of  an 
advertising  station  and  hoarding.     He  appealed  against 
the  valuation   list  to  the  assessment  committee  and  the 
quarter  sessions,  on  the  ground  that  he  was  not  the  rate- 
able occupier.     The  quarter  sessions  confirmed  the  assess- 
ment, subject  to  a  case  for  the  opinion  of  the  High  Court, 
The  High  Court  held  that  the  plaintiff  was  not  the  rate- 
able occupier,  and  ordered  the  entry  of  the  plaintiff  as 
occupier  to  be  struck  out  in  the  valuation  list.     While 
these  proceedings  on  appeal  were  pending,  the  plaintiff 
had  paid  several  rates,  two  of  which  were  paid  after 
summonses  to  enforce  the  payment  of  the  same  had  been 
taken  out 

Held,  that  the  plaintiff  was  entitled,  under  section  44 
of  the  Valuation  (Metropolis)  Act,  1869,  to  recover  the 
whole  amount  of  the  rates  so  paid,  including  those  paid 
after  summonses  had  been  taken  out,  (U  the  entire  altera- 
tion ff  the  whole  amount  of  the  rate  was  an  "  alteration 
in  such  vahmtion  list "  within  the  meaning  of  the  section. 
Action  tried  before  Mathew,  J.,  without  a  jury. 
The  plaintiff  claimed  the  repayment  of  sums  paid 

(a.)  Beported  by  Sir  Shsbston  Bakbb,  Bart., 
]Barrister-at-Law. 


by  him  to  the  defendants  amounting  to  £92  69.  4d.  in 
respect  of  rates.  .  ^  *     i_       _^ 

The  rates  so  claimed  to  be  recovered  back  were 
paid  by  the  plaintiff  on  the  6th  of  AuOTst,  189  < ,  on 
ihe  21st  of  February,  1898,  the  12th  of  March,  1898. 
tbe  24th  of  June,  1898,  and  the  26th  of  August,  1898, 
and  two  of  these  sums— namely,  the  rates  psjd  on  the 
12fch  of  March,  1898,  and  on  the  2lst  of  February. 
1898,  had  been  paid  after  a  summons  for  their  recovery 
had  been  tsken  out.  .  ,  ,  .    xi_ 

The  plaintiff  daimed  to  be  entitled  to  the  repay- 
ment on  the  ground  of  the  alteration  ol  tiie  snpplt,- 
mental  valuation  Hst  for  the  parish  of  St*  George, 
Bloomsbury,  in  consequence  of  an  appeal  by  him 
against  that  list.  ,    .,,  ,  *  n  — .. 

The  facts,  which  were  admitted,  were  as  follows . 
The  plaintiff  carried  on  business  in  London  as  au 
advertising  contractor  under  the  name  of  ParUogton 
&  Co. :  and  the  defendants  were  by  virtue  of  thtar 
looalActai  Geo.  4,  0.  x.),  overseers  of  themuted 
parishes  of  St  Giles-in-the-Fields  and  St.  George, 
Bloomsbury.  .  , .    ,     .  u-  u 

Tbe  plaintiff,  in  the  course  ol  his  business,  which 
was  that  of  displaying  advertisements  for  persons 
desiring  to  advertise,  obtained  Ucences  from  biulders 
and  others  to  affix  advertisements  on  the  exterior  of 
hoardings  erected  duriog  building  operaUons,  and  be 
then  affixed  to  the  hoardings  the  advertisements  which 
he  had  agreed  to  exhibit.  ,    .      xv         •  u 

In  a  provisional  valuation  list  made  for  the  pan«h 
of  St.  George,  the  defendants  in  June,  1897,  msetted 
the  plaintiff  as  being  the  rateable  ocoapier  of  an 
"advertising  station  »'  and  of  a  "hoarding  situate 
at  Southampton-row  in  that  parish. 

In  June,  1898,  the  plaintiff  gave  notice  of  objection 
to  the  valuation  list  on  the  ground  that  he  was  not 
the  occupier  legally  rateable  in  respect  of  the  adver- 
tising station  or  the  hoarding.  The  assessment  com- 
mittee confirmed  the  assessment,  and  the  phkinW 
appealed  to  the  quarter  sessions,  sitting  as  the 
ireneral  assessment  sessions  under  the  Valuation 
(Meti-opolis)  Act,  1869,  and  the  Local  Government 
Act,  1888,  and  in  February,  1899,  the  quarter  sessions 
dismissed  the  appeal,  subject  to  a  case  for  the  opinion 
of  the  High  Court  ,«,.,%..• 

In  January,  1900,  the  Qaeen's  Bench  Division 
allowed  the  plaintiff*s  appeal,  and  ordered  that  the 
entry  of  the  plaintiff  as  the  occupier  of  the  advertisiog 
station  and  of  the  hoarding  in  tbe  list  should  be 
struck  out:  Burton  v.  Assessment  Committee  of  Si. 
Giles-in-the-Fidds  and  St.  George,  Bloomsbury,  48 
W.  E.  222,  [1900]  1  Q.  B.  389 . 

On  the  27  th  of  F-bruary,  1900,  the  quarter  sessions 
orderedthename  of  theplamtiff  as  occupier  to  be  struck 
out  in  the  supplemental  valuation  list,  but  the  name 
had  not  in  fact  been  struck  out  in  pursuance  of  this 
order.  ,  ^,         ^ 

The  plaintiff  nojr  sought  to  recover  the  rates  so 
paid  by  him,  which  the  defendants  admitted  they  had 
received.  The  defendants  refused  to  refund  the  Tatee 
on  the  ground  that  by  section  44  of  the  Yaluation 
(Metropolis)  Act.  1869,  as  no  alteration  had  been 
made  in  the  list  "  which  altered  the  amount  of  the 
assessments,  contribution,  rate,  or  tax  levied  there- 
under" the  plaintiff  was  not  entitled  to  have  the 
rates  refunded. 


kbtm  roiuuucu. 

Section  44  of  the  Valuation  (Metropolis)  Act,  1869 
(32  &  33  Vict.  c.  67),  enacte:  '*  Notwithstanding  any 
appeal  under  this  Act  which  mav  be  pending  at  the 
commenoementof  the  year,  the  vsluation  list  shall  oome 
into  force  unaltered,  and  every  aisessment.  contribution, 
rate,  and  tax  in  respect  of  which  the  valuation  list  is 
conclusive,  shall  be  made,  required,  levied,  and  paid  in 
accordance  with  such  valuation  list;  and  where  in 
consequence  of  the  decision  on  any  appeal  under  this 
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Bttbton  v.  Yxstby  of  St.  Gilbs  and  St.  Georqs,  Bloomsbtjry. 


High  Cottbt. 


Aot  to  as86Mment  aettions  or  a  superior  court,  an 
alteration  in  saoh  valuation  list  ii  made  which  alters 
the  amount  of  the  assessment,  contribution,  rate,  or 
tax  levied  thereunder,  the  difference,  if  too  much  has 
been  paid,  shall  be  repaid  or  allowed,  and  if  too  little 
shall  be  deemed  to  be  arrears  of  the  assessment, 
contribution,  rate,  or  tax  (except  so  far  as  any 
penalty  is  incurred  on  account  of  arrears),  and  shall 
DC  paid  and  recovered  accordingly." 

B.  Cunningham  Olen  {Bethune  with  him),  for  the 
plaintiff — ^The  plaintiff  was  held  not  to  be  the  rate- 
able occupier  and  not  liable  to  pay  these  rates.  He 
can,  under  section  44,  recover  from  the  defendants 
the  rates  which  he  has  been  called  upon  to  pay. 
Section  44  applies  to  the  case.  In  this  case  in  con- 
sequence of  tiie  decision  of  the  Divisional  Qourt  on 
the  plaintiff's  appeal  an  alteration  was  made  which 
altered  the  amount  of  the  assessment.  It  wai  ordered 
by  the  quarter  sessions  that  the  plaintiff's  name 
should  be  struck  out  of  the  valuation  list ;  but  in  fact 
the  rating  was  not  altered  in  the  valuation  list.  It 
makes  no  difference  that  the  alteration  was  not  in 
fact  made.  The  order  takes  effect  from  the  time  it 
was  made,  and  the  alteration  must  be  taken  to  have 
been  made  as  ordered.  There  was  thus  an  '*  altera- 
tion "  in  the  amount  of  the  rate,  and  it  is  none  the 
lees  an  alteration  within  section  44  because  the  whole 
amount  has  been  altered  and  has  ia  fact  been  struck 
ont.  There  has  therefore  been  such  an  "  alteration  *' 
which  altered  the  amount  of  the  rate  as  entities  the 
plaintiff  to  recover  under  section  44. 

Macmorran,  Q,C.  {W,  (7.  Byde  with  him),  for  the 
defendants. — ^The  plaintiff  adopted  a  wrong  |>rocedure. 
Instead  of  appealing  a  gainst  the  valuation  list,  which 
IB  only  condusive  as  to  amounts,  but  not  as  to  the 
names  of  occupiers,  he  ought  to  have  waited  until  rates 
were  demanded ;  then,  if  he  were  not  the  occupier,  he 
oould  refuse  to  pay,  and  if  he  were  summoned  for  the 
rates  before  the  magistrates  he  could  then  defend 
himself  by  showing,  if  he  could  show  it,  that  he  was 
not  the  occupier.  He  ought  to  have  raised  the 
defence  of  not  being  the  occupier  in  that  way,  and 
not  by  appealing  to  the  quarter  sessions  against  the 
valuation  list.  His  appeal  on  that  ground  was  futile, 
as  he  was  appealing  against  the  valuation  list  on  a 
ground  for  which  that  list  is  not  conclusive.  Section 
44  does  not  apply  here  at  all.  The  occupier  is  first 
placed  on  a  provisional  list;  then  that  list  passes 
Into  the  supplemental  list.  Then  the  person  rated 
has  a  light  of  appeal  as  to  amount ;  and  if  on  such 
appeal  he  is  found  to  have  paid  too  much,  he  can 
recover  back  the  difference  under  the  section.  The 
appeal  here  was  not  against  the  amount,  but  against 
the  valuation  list.  No  alteration  has  been  made  as  to 
the  amount.  The  amount  remains  as  it  was  before, 
and  the  only  effsot  of  the  decision  was  that  the 
plaintiff  was  struck  out  as  not  being  the  occupier.  Non- 
occupation  may  always  be  shown  before  the  magistrates 
on  a  summons  for  the  rates :  Byde  on  Bating,  pp.  570- 
571,  where  the  authorities  on  tiie  point  are  collected. 
If,  on  appeal  against  the  rate  itself,  an  alteration 
had  bean  made  in  the  amount  of  the  rate,  then 
section  44  would  have  applied ;  but  where,  as  here, 
there  was  an  appeal  against  the  valuation  list,  on  the 
ground  that  the  person  rated  was  not  the  occupier, 
and  where  the  decision  merely  was  that  the  person 
rated  was  not  legally  rateable  as  occupier,  no  change 
being  made  in  the  amount,  the  section  does  not  apply. 
The  vestries  are  merely  conduit  pipes  to  collect  and 
pay  over  these  sums  to  others,  and  they  have  no 
moneys  in  theb  hands  from  which  they  could  refund 
these  rates.  With  regard  to  two  of  the  rates, 
they  were  paid  after  summonses  for  them  were 
taken  out.    They  were  thus  paid  under  compulsion 


of  law,  and  as  to  these  they  at  all  events  cannot  be 
recovered. 

.    B»  G.  Olen  in  reply. 

Mathew,  J. — It  seems  to  me  that  section  44  does 
apply  to  the  claim  made  by  the  plaintiff  in  this  case. 
It  has  been  argued  for  the  defendants  that  the  appeal 
contemplated  by  section  44  is  not  an  appeal  on  the 
ground  that  the  appelant  was  not  the  occupier  of  the 
premises  for  which  he  is  rated  ;  and  it  was  s«id  th%t  any 
such  objection  as  that  must  be  dealt  with  differently — 
namely,  as  a  defence  upon  an  sppHoation  made  to  the 
magistrates  to  enforce  payment  of  the  rates  If  the 
earUer  words  of  the  section  were  aloce  to  be  looked 
at,  there  would  be  something  in  favour  of  the  defen- 
dants* contention.  It  says:  *' Not withs^ac ding  any 
appeal  under  this  Act,'*  &c. ;  but  the  section  irces  on 
to  say  that  "  where  in  consequence  of  the  decieion  on 
any  appeal  under  this  Act  to  assessment  sessions  or  a 
superior  court,  an  alteration  in  such  valuation  list  is 
made  which  alters  the  amount  of  the  assessment,  con- 
tribution, rate,  or  tax  levied  thereunder,  the  difference, 
if  too  much  has  been  paid,  shall  be  repaid  or  allowed." 
In  this  case  what  occurred  was  that  the  plaintiff 
appealed  to  the  quarter  sessions  on  the  g^und  that  he 
was  not  the  occupier.  The  quarter  sessions  reserved 
its  judgment  subject  to  a  case  to  be  stated  for  the 
opioion  of  the  High  Court,  and  on  the  case  coming 
before  the  Queen's  Beooh  Division  it  was  held  by 
them  that  the  plaintiff  was  not  the  occupier, 
and  was  not  liable  to  be  rated.  The  only  ques- 
tion now  if  whether  the  fact  that  the  plain- 
tiff has  been  held  to  be  liable  for  no  part  of 
the  rate  is  an  "alteration"  in  the  valuation  list 
within  the  meaning  of  the  section.  Objection  was 
taken  for  the  defendants  that  this  money  wa<i 
received  by  the  vestry,  and  has  ber n  paid  away,  and 
that  it  would  be  very  hard,  or  contrary  to  law,  that 
they  should  be  compelled  to  repay  the  money  as  to 
which  they  were  mere  agents  or  conduit  pipes  to  hand 
it  over.  That  argument  would  strike  away  the  whole 
of  the  section,  beokuae  the  same  argument  would  apply 
equally  in  the  cases  to  which  counm  for  the  defendants 
said  the  section  was  confined,  those  cases — ^namely, 
where  there  is  an  alteration  in  the  amount  not  goiog 
to  the  whole  of  the  rate.  But  the  Act  has  provided 
for  repayment  in  that  very  case  where  there  is  an 
alteration  in  the  valuation  list  which  alters  the 
amount  of  the  rate.  Tne  question  then  is  reduced  to 
an  extremely  narrow  one,  whether  an  entire  alteration 
of  the  rate  is  an  iteration  within  the  meaning  of  the 
section.  I  am  of  opinion  that  it  is.  It  t  Hows, 
therefore,  that  the  plaintiff,  is  entitied  to  recover  the 
amount  he  has  paid.  As  to  two  of  the  aisessments, 
it  seems  that  they  were  paid  after  summonses  had 
been  taken  out.  They  were  thus  paid  by  compulsion 
of  law  in  the  sense  that  they  were  paid  after  proceed- 
ings had  been  taken  before  the  magistrates  to  enforce 
payment.  There  was  no  appeal  against  these  two 
rates,  but  there  was  an  appeal  against  the  valuation 
list  on  which  the  rates  were  made.  I  think  these  two 
rates  must  follow  the  fate  of  the  others.  They  are  all 
cases  in  which  an  <<  alteration  "  has  been  made  in  the 
valuation  liftt  which  entities  the  plaintiff  to  recover 
what  he  has  paid  My  judgment,  therefore,  will  be 
for  the  plaintiff  for  the  amount  claimed — namely, 
£92  6s.  4d.,  with  costs. 

Jutdgment  for  the  plaintiff » 

Solicitors  for  the  plaintiff,  John  H.  Mote  ds  Sen. 

Solicitor  for  the  defendants,  Henry  (7.  Jonee. 
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Fbaseb  &  White  v.  Bbb.— In  the  Goods  of  Blbnkinbop. 


High  CJoxtbt. 


(5aK'j.)}  •  Nov.  29.. 

Fbaseb  ft  Whitb  v.  Bee.  (a.) 
Ship-— Charter-party — Pilot  paid  hy  charterers— Damage 
to  vessel  due  to  pilot — Payment  of  hire  during  repairs. 

The  plaintij^s  chartered  the  defendant's  ship  for  the 
period  of  twenty -five  years,  toith  the  option  of  purchase, 
tlie  ship  to  he  employed  **  between  safe  ports  of  the  Con- 
tinent of  Europe  where  she  may  always  safely  lie,**  By 
the  charter-party  the  charterers  were  to  pay  for  pilotages, 
and,  in  the  event  of  loss  of  time  from  damage  preventing 
the  working  of  the  vessel,  the  payment  of  hire  should 
cease  witil  the  vessel  should  he  again  in  an  efficient  state 
to  resume  her  services.  The  negligence  of  the  pilot, 
master,  mariners,  and  other  servants  of  the  otvner  was 
mutually  excepted. 

While  under  charge  of  a  pilot,  the  ship  grounded  in 
getting  to  her  berth  in  a  harbour,  and,  in  consequence, 
she  was  prevented  working  for  three  weeks,  ■  The  berth 
was  a  safe  berth,  and  the  grounding  was  due  to  tJie 
negligence  of  the  pilot. 

Held,  that  the  pilot,  though  paid  by  the  charterers,  was 
not  their  servant,  and  therefore  the  charterers  were  not 
bound  to  pay  hire  during  the  period  that  the  ship  was  in 
dock  undergoing  repairs, 

Oommerdal  caoBe. 

The  plaintifb  were  the  charterers  and  the  defendant 
was  tiiejowner  of  T?ie  Sir  Bevis,  a  steamship  of  1,200 
tons  dead7wei^ht  capaoity.  The  charter-party,  dated 
the  24th  of  February,  1899,  was  for  a  period  of 
tweoty-five^  years,  ^ith  an  option  to  purchase,  the 
rate  of  hire  being  £300  per  month.  The  ship  was  to 
be  employed  in  lawful  tradei  **  between  safe  ports 
of  the  Continent  of  Europe  where  she  may  always 
safely  lie."  The  charter-party  provided  that  the 
owner  should  provide  and  pay  for  all  provisions  and 
wages  of  the  captain  aud  crew,  and  that  the  charterers 
should  pay  for  (inter  alia)  pilotages ;  th«t  in  the  event 
of  loss  of  time  from  damage  preventing  the  workinsr 
of  the  vessel  the  payment  of  hire  should  cease  until 
the  vessel  should  be  again  in  an  effioieot  state  to 
resume  her  services;  the  negligence  of  the  pilot, 
master,  mariners,  or  other  servants  of  the  owner  was 
mutually  excepted. 

On  the  2Dd  of  April,  1900,  The  Sir  Bevis  was  on  a 
voyage  from  Hartlepool  to  Oo^ves,  when  the  plaintiffs 
desired  to  change  her  destina^on,  and  they  accord- 
ingly sent  a  pilot  on  board  at  Spithead  with  ord<>r8 
that  the  vessel  was  to  go  to  a  berth  in  the  Camber, 
an  arm  of  Portsmouth  Harbour.  The  pilot  took  the 
ship  into  the  harbour,  b«it  she  grounded  near  the 
entrance  to  the  Camber  by  reason  of  about  16  feet  of 
a  telpgraph  cable,  which  crosses  the  h%rV>our  at  that 
point,  getting  wound  round  the  screw.  Bf^pa^rs  being 
necessary,  the  plaintiffs  claimed  exemption  from  the 
payment  of  hire  during  the  three  weeks  these  took  to 
carry  out. 

The  defendant  pleaded  that  the  b^rth  to  which  the 
ship  bad  been  ordered  was  not  a  safe  one  ;^  that  the 
accident  was  due  to  the  negligence  of  the  pilot,  who» 
he  alleged,  was  the  plaintiffs'  servant. 

Scott  Fox,  Q,C,9  and  Adair  Roche,  for  the  plaintiffs. 

Robson,  Q,C,,  and  J.  A,  Hamilton,  for  the  defendant 

Mathbw,  J. — In  my  judgment  the  berth  in  question 
from  the  evidence  given  must  be  regarded  as  a  safe 
one.  There  would  have  been  no  difficulty  in  taking 
in  a  ship  of  Uie  size  of  The  Sir  Bevis  or  even  a  larger 
one  if  proper  care  had  been  exercised.    The  accident 

(a.)  Beported  by  Ebskine  Beid,  Esq.,  Barrister- 
at-Law. 


was  solely  due  to  the  act  of  the  pilot.  He  alone  was 
responsible.  If  the  plaintiffi  are  to  bear  the  loss,  that 
liability  must  be  found  in  the  charter-party. 
Was  there,  then,  anything  in  the  charter-party 
imx>OBing  upon  tliem  ItabiUty  for  the  acts  of  the 
pilot?  On  behalf  of  the  defendant  the  extra- 
ordinary contention  was  put  forward  that  the  pilot 
was  th**  servant  of  the  charterers.  They  relied  on  a 
clause  in  the  charter-party  to  the  effect  that  the  char- 
terers sbould  provide  and  pay  for,  among  other  things. 
pilot«ge.  In  my  judgment  that  clause  was  no 
foundation  for  the  defendant's  argunieut.  The  fact 
that  the  owners  were  to  pay  the  captain  and  crew  and 
the  charterers  the  pilot  dii  not  make  the  pilot  their 
servant,  and  he  had  no  authority  to  involve  them  in 
liability.  The  plaintiffs  took  him  on  board  because 
he  happened  to  be  the  pilot  who  had  always  been 
employed  on  the  ship  at  Portsmouth  before  the 
charter-psrty  was  entered  into.  For  these  reasons 
the  plaintiffn  must  succeed,  for  they  have  made  out 
their  case  that  they  were  not  bound  to  pay  for  the 
hire  of  the  ship  during  the  time  that  she  was 
prevented  from  working. 

Judgment  for  the  plaintiffs. 

Solicitors  for  the  plaintiflBs,  BoUerell  &  Roche,  for 
Vaughan  &  Roche,  Cardiff. 

Solicitor  for  the  defendant,  C.  E.  Harvey. 


Prob.  Div.  ft  Adm.  Div.  1  j^^  28. 

Probate.  / 

In  the  Goods  of  Blbnkinsop.  (a.) 
Probate ^ Grant  of  administration-— Heir-at-law  not 
cited— Probate  Act,  1857  (20  &  21  Vict.  c.  77).  s.  73 
—Land  Transfer  Act,  1897  (60  <fc  61  Vict,  c.  65),  s. 
2,  subsection  4. 

Notwithstanding  the  provi^ums  of  section  2,  sub-sedion 
4,  of  the  Land  Transfer  Act,  1897.  and  the  fact  that  the 
heir-at-law  of  an  intestate  had  not  been  cited,  the  court 
granted  administration  under  section  73  of  the  Probate 
Act,  1867,  to  one  of  the  next-of-kin,  the  heir-at-law  being 
abroad  and  his  address  being  unknown. 

Motion. 

Gheorge  Blenkinsop  died  on  the  11th  of  May,  1898, 
a  bachelor  and  intestate,  without  father,  but  leaving 
a  mother  surviving  him. 

The  applicant.  Susan  Blliott  Hu^gie,  was  the 
sister  of  the  deceased,  and  was  entitledT  under  the  will 
of  his  grandfather  to  one-seventh  of  the  residuary 
real  and  pewonal  estate,  which  was  valued  at  £803. 

John  Blenkinsop,  the  heir-at-law  of  the  in- 
testate,  left  this  country  some  twenty  years  aco,  and 
had  last  been  heard  of  in  September,  1898;  hia 
whereabouts  were  unknown,  and  in  consequence  he 
had  not  been  cited.  The  registrar  refused  to  issue  a 
grant  of  administration  to  the  applicant  on  the  ground 
that  Ihe  heir-at-law  was  equally  entitled  with 
the  next-of-kin  to  the  grant,  having  regard  to  section 
2,  sub-section  4.  of  flie  Land  Transfer  Act,  1897, 
which  enacts  that  **  where  a  i>erson  dies  possessed  of 
real  estate,  the  c^nrt  shall,  in  granting  letters  of 
administration,  have  regard  to  the  rights  and  interests 
of  persons  interested  in  his  real  estate,  and  his  heir- 
at-law,  if  not  one  of  the  next-of-kio,  shall  be  equally 
entitled  to  the  grant  with  the  next-of-kin,  and 
provision  shall  be  made  by  rules  of  oouit  for 
adapting  the  procedure  and  practice  in  the  grant 
of  letters  of  administration  to  the  case  of  real  estate." 


(a.)  Beported  by  GwnnsrB  HaIiL,  Esq.,  Barrister. 
at-Law. 
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The  applioant  aooordingly  now  moved  tbe  court  for 
the  Knnt  of  admixiistration. 

Barnard,  for  the  applicant,  oonf ended  that  tie 
court  would  generally  i  rder  the  grant  to  issue  to  the 
party  to  whom  the  bolk  of  th^j  propetty  would  go. 

Babnes,  J.y  held  that  the  grant  might  go  as 
prayed  for  to  the  appli<^aat  on  justifying  seoorlty 
b-ing  given. 

Solicitors,  Crosnman,  Prichard,  Crossman,  <k  Bhckt 
for  K^dson,  McKt  ziea,  A  Kidson,  Sunderland. 


Oourt  Of  Bppral. 


I 


Jan.  22 ;  Feb.  22. 


From  Chan.  Div. 
(Rigby,  Yaughau  Williams,  [ 
and  Stirling,  L.JJ.)         ) 

Costa  Bica  Bailway  Co.  v.  Forwood.  (a.) 

f'omjM  ny  —  Din  dor  —  Fiduciary  character —  Conirada 
with  company  —  Declaration  of  interest — Collateral 
jtrojits. 

The  articles  of  association  of  a  company  provided  that 
the  rules  us  to  vacatintj  the  office  of  director  should  he 
nnhject  to  the  exception  that  •'  No  director  shall  vacate  his 
office  by  reason  of  his  being  a  member  of  any  company  or 
jtartnership  which  has  entered  ihto  contracts  with,  or 
tlone  any  work  for,  the  company,  or  by  reason  of  his 
heing  interested,  cither  in  his  individual  cajKtcity  or  as  a 
member  of  any  company  or  partnershij),  in  any  adventure 
or  undertaking  in  winch  the  comjtany  may  also  have  an 
inttrest,^^ 

.Htld,  that,  having  regard  to  the  above  article,  a 
director  was  not  liable  to  account  for  profits  ajri^ing  out 
oj  contracts  with  another  company  or  partnership  in 
which  he  was  a  shareholder  or  partner, 

loipi-rial  Mercantile  Credit  Association  v,  Coleman, 
18  ir.  Ji.  570.  L.  R.  6  Ch.  App,  558,  followed. 

JMcisi'm  of  B^rne,  J.  (48  W.  R.  553,  [1900]  1  Oh, 
75G),  affirmed. 

This  was  an  appeal  by  thn  platntiffi  from  a  decision 
of  Byrne,  J.  (48  W.  B.  553,  [1900]  1  Ch.  756). 

The  facts  are  given  at  length  in  the  rojport  in  the 
court  below. 

Neville,  K.C.,  and  Younger,  K.C.,  for  the  plaintiff. 

Levttt,  K.C,  Swinfen  Eady,  K.C,  and  Dremner,  for 
the  delendants. 

Cur.  adv.  vult» 

Feb.  22.— BiOBT,  L.J.,  raid  this  was  an  action 
brcught  by  the  Costa  Bica  Builway  Co.  against  Sir 
Arthur  Forwocd,  the  ground  of  the  action  being  that 
the  defendant,  being  a  director  of,  and  in  a  fiduciary 
position  to,  the  plabtiff  company,  had  made  profits 
which  he  hal  not  disclosed  to  the  conipany.  The 
equhable  doctrine  that  a  person  in  a  fiduciary  relation 
wno  made  a  secret  profit  was  bound  to  give  it  up  to 
the  principal  for  whom  he  was  acting  was  a  very 
salutary  one,  and  he  hoped  that  it  would  not  ba 
infringed  upon  in  this  or  in  any  other  case,  because 
it  was  found  to  be  the  only  means  of  malting  sora 
that  a  man  would  do  his  duty  under  circumstances  of 
unusual  difficulty.  It  did  Lot  depend  upon  fraud ; 
and  there  was  no  suggestion  in  tbe  present  case  of 
anything  like  fraud  on  the  part  of  Sir  Arthur 
Forwood.  It  did  not,  however,  foUow  that  the 
defendant,  without  his  being  aware  of  it,  might  not 

(«.)  Bepoi-ted  by  S.  E.  Williams,  Esq.,  Barrister- 
at-Law. 


have  done  something  which  was  contrary  to  that  rule. 
The  action  had  reference  to  three  contracts  called 
respectively  the  construction  contract,  the  banana 
contract,  and  the  syndicate  contract,  which  for  the 
present  purpose  might  be  treated  as  contemporaneouf . 
His  lordship  then  discussed  in  detail  tbe  provisions 
of  the  banana  contract,  and  said  that  it  was 
dear  from  that  contract  that  the  two  steam- 
ship companies  (the  Atlfts  Co.  and  Fhipps 
&  Co.)  and  the  railway  company  under  the 
management  of  Keith  &  Co.  were  workmg  in  concert 
to  carry  on  tbe  exportation  of  bananas  from  Costa 
Bica  to  New  York  and  New  Orleans,  and  thiat  it  was 
proposed  to  continue  the  working  in  conceri,  and 
further  that  ike  railway  company  treated  Keith  and 
the  two  steamship  companies  as  the  persons  entitled 
to  dispose  of  the  bananas  which  were  shipped  from 
Fort  Limon.  The  contract  obviously  contemplated 
that  the  steamship  companies  should  have  a  direct 
interest  in  the  bananas  tnemselves  and  in  the  profits 
to  arise  from  Uie  proceeds.  The  syndicate  contract 
was  to  sapplement  and  give  effect  to  arrangements 
made  between  tbe  parties,  which,  though  perfectly 
understood,  yet  required  to  be  reduced  mto  writing. 
Those  arrangements  related  to  the  division  of  profits 
arising  from  the  sale  of  the  bananai.'  The  railway 
company  were  of  course  not  parties  to  that  agreement, 
and  it  was  a  matter  of  absolute  indifference  to  them 
how  the  profits  were  divided  as  between  the  steam- 
ship companies  and  Keith.  How,  then,  was  it  possible 
to  say  that  they  ought  to  have  been  informed  of  this 
agreement  ?  Only,  in  this  way,  that  Su:  Arthur 
Forwood  was  a  director  of  the  railway  company,  and 
was  known  by  the  company  to  take  an  important 
interest  as  a  shareholder  in  the  Atlas  Co.,  and  as 
a  partner  in  the  firm  of  Leeoh,  Harrison,  &  Forwood. 
The  railway  company  knew  perfectly  well  that  Leech, 
Harrison,  &  Forwood  were  the  managers  of  the 
Atlas  Co.,  they  knew  tbat  the  Atlas  (%•  were  in- 
tended to  make  profits  out  of  the  banana  speculation, 
and  they  knew  that  Leech.  Harrison,  &  Forwood  were 
to  be  paid  in  some  way.  It  was  only  by  reason  of  Sir 
A.  Forwood*s  fiduciary  position  that  they  could 
claim  any  interest  in  the  syndicate  contract,  and  it 
was  only  on  that  ground  that  they  had  an  interest  in 
knowing  what  was  done  under  it.  In  the. present 
case  the  general  rule  of  equity  as  to  secret  profits  by 
a  person  in  a  fiduciary  position  such  as  a  director  do 
not  apply,  because  the  matter  was  expressly  dealt 
with  by  the  articles  of  association.  .  Prima  facie  the 
provision  would  feem  to  have  been  inserted  for  the 
purpose  of  excepting  from  tbe  general  rule  of  equity 
any  iotere^t  which  Sir  A.  Forwood  might  take  as  a 
member  of  the  Atlas  Co.  .  It  was  true  that  the 
article  in  terms  applied  only  to  the  vacating  the 
office  of  director,  but  it  hnd  been  held  by  Lord 
Hatherley  in  the  Imperial  Mercantile  Credit  Associa- 
tion  V.  Coleman.  18  W.  B.  570,  L.  B.  6  Oh.  App. 
558,  tiiat  tbe  effect  was  to  relieve  the  direotor  from 
the  equitable  rule.  That  was  accepted  by  Lord 
Cairns  for  the  purpose  of  his  judgment  on  the  appeal, 
21  W.  B.  696,  L.  B.  6  H.  L.  189,  at  p.  205,  though 
without  affirming  it.  It  had  not  sincebeen  questioned, 
and  consequently  the  decision  of  Lord  Hatherley 
was  binding  upon  this  court  His  lordship  therefore 
held  that  as  regards  Sir  A.  Forwood's  interest  in  the 
Atlas  Co.  his  estate  was  not  liable  to  account. 
Then  it  was  said  that  the  profits  in  the  firm  of  Leech, 
Harrison,  &  Forwood  stood  on  a  different  footing; 
but  that  firm  had  no  other  position  than  as  agents  of 
the  Atlas  Co.,  and  whatever  they  were  paid  out  of  the 
profits  of  tbe  banana  speculation  would  be  merely  a 
deduction  from  what  otherwise  would  have  g^e  to 
swell  the  profits  of  the  company.  His  lordship  there* 
fore  held  that  as  regards  the  Atlas  Co.  Sir  A.  For- 
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wood  was  protected  by  the  articles  of  association,  and 
as  regards  Leech,  Harrison,  &  Forwood  by  the  fact 
that  the  Atlas  Co.  could  make  what  profits  they  liked, 
and  that  the  payment  to  them  was  a  deduction  from 
those  profitf .  The  plaintiffs  perfectly  well  knew  that 
the  contracts  were  to  be  made  for  profit.  No  attempt 
had  been  m»de  to  show  that  Sir  A.  Forwood  did  any- 
thing contrary  to  the  articles.  The  appeal  would 
therefore  be  dismissed. 

Vatjghan  Williams,  L.J.,  agreed,  and  referred  to 
Aberdeen  Rat/ tray  Co.  v.  Blaikie,  1  Macq.  461 ;  Dunne 
V.  Engl.'.-ih.  L.  R.  18  Eq.  524;  Boston  Fishing  Co,  v. 
Amell,  39  Ch.  D.  339,  37  W.  E.  Dig.  117,  as  showmg 
the  principles  applicable  to  persons  in  a  fiduciary 
position  makini;  secret  profits.  Starting  with  those 
proposItioDS  his  lordship  held  that  Sir  Arthur  For- 
wood t)ad  not  been  brought  within  the  operation  of 
those  wholeRome  doctrines  of  equity;  and,  further, 
that  the  pliintiffs  did  in  truth  and  in  fact  know  of 
the  defendaut's  interest. 

Stirlixg,  L.J.,  delivered  judgment  to  the  same 
effect. 

Aj)])€af  dismissed. 

Solicitor*,  Norton,  Base,  Norton,  db  Co. ;  Ashurst, 
Morris,  Crispy  <0  Co, 


From  Q.  B.  Div.  '. 

(A.  L.  Smith,  M.R.,  and  Collins  J  Jan.  22. 

and  Romer,  L.J  J.)  J 

Reg.  v.  Sowter.  (a.) 
Eccles iaslical  law — Gh n rchwa rden  — A dniiss ion —  Ft«ita- 
tioji  of  bishop — Inhibition  to  archdeacon — Jurisdiction 
of  archdeacon. 

Where  the  bishop,  during  his  visitation,  inhibits  the 
archdeacon  from  admitting  churchwardens,  the  bishop  is 
the  only  person  entitled  to  admit,  and  a  mandamus  to 
admit  a  churchwarden  during  the  period  covered  by  the 
inhibition  tvUI  not  lie  to  the  archdeacon. 
Rex  v.  Simpson,  1  Stra.  609,  crpluinrd. 
Judgment  of  the  Divisional  Court  (ante,  w.  170, 
[1901]  1  g.  B,  66)  reversed. 

Appeal  from  a  judgment  oi  the  Divisional  Cou't 
(Lord  Alverstone,  L  C.J  ,  and  KHuoedy,  J.)  making 
absolute  a  rule  nisi  for  a  mandamus  to  tde  Arch- 
deacon of  Doraet,  commanding  him  to  admit  one 
Samuel  Vine  as  a  churchwarden  for  the  parish  of 
Winterbome  Game,  in  the  archd^'aconry  of  Dorset : 
reported  ante,  p.  170.  [1901]  1  Q.  B.  66. 

At  an  election  of  churchwardens  for  the  parish  in 
May,  1900,  Vine  and  Passmore  were  both  Cjuadidates 
for  the  office  of  parishioners*  churchwarden. 

The  rector  of  the  parish,  who  presided,  voted  in 
favour  of  Vine,  and  the  votes  for  both  candidates 
being  equal,  he  gave  his  casting  vote  for  Viae  and 
declared  him  elected. 

On  the  29th  of  May,  before  any  admission  of 
churchwarden  to  the  office  was  made,  the  archdeacon 
was  served  with  the  Bishop  of  Salisbury's  inhibition 
dated  the  28th  of  May,  and  sent  preparatory  to  the 
bishop's  triennial  visitation,  inhibiting  him  for  the 
space  of  three  months  from  exercising  within  his 
archdeaconry  *'  any  spiritual  or  ecclesiastical  jurisdic- 
tion concerning  the  visitation  of  the  clergy,  the 
admission  of  the  churchwardens,  the  receiving  of 
presentments,  and  the  doing  of  any  other  act,  matter, 
or  thing  appertaining  to  the  visitation  of  a  bishop." 

(a.)  Reported  by  "W.  F.  Babrv,  Esq.,  Barns ter-at- 
Law. 


In  June  the  bishop  admitted  Passmore  as  church- 
warden. 

On  the  13th  of  July  Vine  applied  to  the  archdeacon 
to  admit  him.  The  archdeac  m  replied  that  he  was 
not  in  a  position  to  do  so. 

On  the  24th  of  July  a  rule  nisi  for  a  mandamus  was 
obtained  as  above,  made  returnable  on  the  4tti  of 
August. 

The  argument  of  the  rule  was  heard  on  the  14th  of 
November,  when  the  Divisional  Court  made  it 
absolute. 

The  archdeacon  appealed. 

Dibdin,  for  the  appellant. 

Edwardes  Jones,  for  the  respondent. 

In  addition  to  the  authorities  cited  in  the  court 
below  Lunne  v.  Dodson,   3  Salk.  201,  wai  referred  to. 

A.  L.  Smith,  M.R. — In  my  opioion  the  Queen's 
Bench  Division  did  not  decide  the  real  point  in  the 
cue — namely,  whether  the  rule  nisi  for  a  mandamus, 
which  was  obtained  on  the  24th  of  July  agaiost  the 
archdeacon,  ought  ever  to  have  been  granted  at  all. 
The   question    is    whether    the   rnle    w&s    properly 
obtained  against  the  archdeacon,  and  that  depeods 
upon    the   farther   question  whether   the   duty   of 
admitting  churchwardens  was  one  which  lay  within 
the  domain  of  the  bishop  or  of  the  archdeacon.    It  is 
said  that  the  rule  ought  to  have  been  obtained  against 
the  bishop,  whose  duty  alone  it  was  to  admit  church- 
wardens at  that  time.    That  is  the  point  which  we 
have  to  decide.    Two  persons  named  Vine  and  Pass- 
more  were  candidates  for  the  office  of  parishiooers' 
churchwarden.    Vine  was  elected  by  means  of  the 
vote    of    the   rector    of    the   parish.      The   point 
sought  to  be  determined  by  the  application  for  the 
mandamus   is  whether   the  rector  was    entitled  to 
vote  at  the  election  of  the  parishioners'  churchwarden. 
Vine  havipg  been  declared  elected,  an  application 
was  made  in  July  to  the  archdeacon  to  admit  him  as 
churchwarden,  and  unless  at  that  time  the  matter 
was  witihin  the  jurisdiction  of  the  bishop  by  reason 
of  the  bishop's  vjsitation  and  inhibition,  the  applica- 
tion would  have  been  in  order,  and  the  proper  person 
to  apply  to  for  admission  would  have  been  the  arch- 
deacon.   The  archdea3on,  however,  in  answer  to  the 
application,  said  that,  as  the  bishop's  vintatton  was 
proceeding,  and  as  he  had  bean  inhibited  by  th^ 
bishop  from    admittiug  church vrarden a  duriog   the 
v.sttation,  the  inhibition  not  expiring  until  the  28th 
of  August,  the  bishop  was  the  only  person  entitled  to 
admit.    A  rule  nisi  for  a  mandamus  to  the  archdeacon 
to  admit  was  obtained  on  the  24th  of  July — that  is  to 
say,  before  the  inhibition  had  expired,  and  the  rule  was 
made  returnable  on  the  4th  of  August,  also  before  the 
expiration  of  the  inhibition.    Now  it  seems  to  me  that 
the  only  point  for  our  consideration  is  whether,  during 
the  period  covered  by  the  bishop's  inhibition — that  is, 
down  to  the  28th  of  August,  tee  archdeacon  or  the 
bishop  was  the  proper  person  to  admit  to  the  office  of 
churchwarden.       There  does  not  seem  to  me  to  be  the 
semblance  of  authority  for  saying  tbat  duriog  that 
period  the  archdeacon  was  the  proper  person  to  admit. 
When  I  look  at  the  inhibition  I  nnd  that  it  b  >ars  out  the 
contention  of  the  archdeacon  that  during  the  period 
covered  by  the    inhibition  the   jurisdiction  of    the 
archdeacon  in  that  respect  was  suspended  and  the 
jurisdiction  of  the  bishop  came  into  operation.    Whi^t 
is  the  meaning  of  that  document  F    It  cannot  be 
treated  as  a  mere  piece  of  waste-paper.     It  seems  to 
me  that  it  is  cogent  evidence  to  show  that  the  bishop 
bad  exclusive  jurisdiction  to  admit  churchwardens^ 
and  that   the    archdeacon's    jurisdiction  to    admit, 
whether  it  is  called  an  inferior  jurisdiction  or  not, 
was  suspended.     In  my  opinion,  daring  the  period 
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in  question,  the  bishop  had  exolasive  juriadiofcion 
to  admit  churohwardens.  The  qnestion  whether 
the  act  of  admiasion  is  a  purely  ministerial  act 
ie  not  material.  The  rale  nisi  for  a  mandamiLS 
was  therefore  directed  to  the  archdeacon,  calling 
npon  him  to  show  cause  why  he  should  not  be  com- 
manded to  do  an  act  which  he  had  no  jurisdiction  to 
do.  In  the  court  below  the  Lord  Chief  Justice  said 
that  the  case  of  Rex  ▼.  Simpson,  1  Stra.  609,  "  has 
undoubtedly  been  treated  as  an  authority  for  the 
point  in  many  text-books;  and  as  we  are  dealiog 
with  a  temporal  office  it  seems  to  me  good  sense  that 
the  mere  prohibition  by  a  spiritual  authority  in  such 
»  inatter  ought  not  to  prevent  the  person  whose  daty 
it  is  to  admit  the  elected  person  to  the  office  from 
admitting  him."  With  great  respect  that  seems  to 
beg  the  question,  because  the  sole  question  is.  Whose 
duty  was  it  to  admit?  Therefore,  when  the  arch- 
deacon showed  cause  against  the  rule  on  the  14th  of 
November,  the  rule  ought  to  have  been  discharged, 
and  we  must  now  discharge  it  with  costs  here  and 
below. 

Collins,  L.J.-— I  am  of  the  same  opioion.  The 
point  when  analyzed  seems  to  me  to  be  a  simple  one. 
The  real  mistake,  if  mistake  there  has  been,  in  the 
oourt  below  arose  because  the  minds  of  the  judges 
were  not  directed  to  the  real  point — namely,  whettiMr 
the  mandamus  was  addressed  to  the  right  person.  It 
was  addressed  to  the  archdeacon  during  the  bishop's 
visitation,  when  the  bishop's  inhibition  was  in  force. 
It  seems  to  me  to  be  clear  law  that  during  the 
period  when  ^  the  iuhibition  was  in  force  the 
ministerial  duties  of  the  archdeacon  were  suspended, 
or  perhaps  it  would  be  more  correct  to  say  had  lapsed 
and  passed  to  the  bishop.  If  so,  the  proper  person 
to  admit  churchwardens,  when  the  rule  nisi  for  a 
mandamus  was  obtained,  was  the  bishop  and  not  the 
archdeacon,  and  the  mandamus  has  gone  to  the  wrong 
person.  No  question  arises  here  as  to  whether  the 
archdeacon  had  any  duty,  whether  ministerial  or  not, 
to  discharge  iu  the  pwformance  of  which  he  could  be 
controlled  by  the  bishop  in  the  same  way  as  an 
inferior  court  could  be  controlled  by  a  superior  court. 
No  such  question  arites  here,  the  whole  point  is 
whether  thu  jurisdiction  of  the  archdeacon  had  lapsed. 
Mr.  Dibdin  contended  that  it  had,  and  referred  us  to 
the  case  of  Lunne  t.  Dodson,  From  that  case  it 
i^pears  clear  that  at  the  date  of  that  case— and  in  my 
opinion  the  law  has  remained  the  same  ever  since — 
when  the  archbishop  visited  he  inhibited  tixe  bishop, 
and  when  the  bishop  visited  he  inhibited  the  arch- 
deacon, and  this  is  put  upon  the  ground  of  necessity 
of  preventing  scandal  and  distraction.  The  only 
answer  suggested  on  behalf  of  the  repondent  is  that 
the  archdeacon  had  some  independent  right  by 
common  law  quite  apart  from  the  bidiop,  and  that 
therefore  the  presence  of  the  bishop,  though  it  might 
supersede  the  ecclesiastical  jurisdiction  of  the  arch- 
deacon, did  not  affect  his  common  law  jurisdiction. 
I  cannot  find  a  shadow  of  authority  for  such  a 
proposition.  The  only  authority  cited  in  support  of  it. 
Hex  ▼.  Simpson,  1  Stra.  609,  is,  upon  exammation,  no 
authority  at  all  for  the  proposition.  It  is  said  that 
that  case  goes  to  the  root  of  the  m%tter  because  it 
shows  that  the  bishop's  inhibition,  so  far  as  concerns 
the  admission  of  churchwardens,  is  mere  waste- 
paper.  That  would  be  a  strange  conclusion  bearing 
in  view  the  law  laid  down  long  before  in  Lunne  ▼. 
Doison,  But  the  case  of  Rex  v.  Simpson  is  not  even  a 
primd  facie  authority  for  the  proposition  for  which  it 
is  cited.  In  the  first  place  it  appears  from  the  case 
that  the  bishop  had  no  jurisdiction  to  deal  with  the 
archdeacon  at  all  because  tiie  idace  in  question  was 
not  within  the  diocese  of  tiie  bi^op.    Another  ground 


for  the  decision  was  added,  and  this  is  the  ground 
relied  upon  in  the  present  ca^A.  Tbe  report  goes  on 
to  say  that  ''the  archdeacon  is  but  a  ministerial 
officer,  and  is  obliged  to  do  the  act  wiiether  it  be  of 
auy  validity  or  not."  It  seams  to  me  that  that  pro- 
position was  laid  down  on  the  assumption  that  the 
archdeacon  had  not  come  under  any  incapacity  owing 
to  the  presence  of  the  bishop,  but  was  still  an  officer 
charged  with  the  duty  of  doing  ministerial  acts,  and 
as  such  could  not  be  prevented  by  a  special  inhibition 
going  ad  hoc  from  admitting  a  particular  person  as 
churchwarden.  In  other  words,  he  could  not  by  a 
special  inhibition  be  deprived  of  the  right  of  doing  an 
act  which  by  his  office  he  was  charged  with  the  duty 
of  doing.  That  case  pointed  to  a  suggested  pro- 
hibitory jurisdiction  aUeged  to  exist  in  the  bishop 
similar  to  that  exercised  by  a  superior  court  over  an 
inferior  one ;  and  whether  the  decision  is  right  or 
wrong  it  has  no  reference  to  a  general  inhibition  by 
the  bishop  during  his  visitation.  Therefore,  even  rt 
that  case  is  good  law,  it  does  not  affect  the  question 
before  us.  'La,  my  opinion  the  archdeacon  was  not  the 
proper  person,  at  the  time  when  the  rule  nisi  for  a 
mandamns  was  obtained,  to  perform  the  duty  of 
admitting  churchwardens. 

BoMBR,  L.J. — T  agree.  The  sole  pdtat  is  whether 
the  rule  nisi  for  a  mandamus  has  not  been  allowed  to 
issue  to  the  wrong  person.  Upon  the  authorities  I 
feel  no  doubt  that  when  a  bishop  during  his 
visitation  inhibits  the  archdeacon  from  performing 
certain  duties,  including  the  admission  of  church- 
wardens, the  office  and  duties  of  the  archdeacon  in 
regard  to  those  matters  are,  during  the  period  covered 
by  the  inhibition,  to  be  performed  by  the  bishop,  so 
that  the  archdeacon  is  not  the  proper  person  to  admit 
churohwardens.  Daring  the  period  covered  by  the 
inhibition  the  bishop  alone  is  entitled  to  admit.  It 
follows  that,  in  tbe  circomstances  existing  at  the  time 
when  the  rule  nisi  for  a  mandamus  in  the  present  case 
was  obtained,  the  archdeacon  was  not  the  proper 
person  to  admit  churchwardens.  The^  bishop  at  that 
time  was  the  only  person  whose  duty  it  was  to  admit. 
This  point  was  not  really  dealt  with  in  the  judgment 
in  the  Divisional  Court.  The  judgment  proceeds 
upon  the  ground  that  the  archdeacon  was  the  proper 
person  to  admit,  and  that  he  could  not  refuse  to 
admit  a  person  as  churchwarden  merely  because  he  had 
been  inhibited  by  the  bishop  from  admitting  church- 
wardens. The  judgment  proceeded  upon  the  authority 
of  Rtx  V.  Simpson,  That  case,  it  seems  to  me.  is  quite 
distinct  from  the  present  one  and  is  no  authority  in 
support  of  the  proposition  for  which  it  is  cited.  That 
was  a  case  where  the  archdeacon  was  clearly  the 
proper  person  to  admit  churchwardens,  so  that  the 
mandamus  was  rightly  issued  against  the  archdeacon, 
though  the  bishop  had  purported  to  inhibit  him.  In 
the  present  case,  assuming  that  the  bishop  was  wrong 
as  to  the  proper  person  to  be  admitted  as  church- 
warden, the  bishop  was  the  only  person  whose  duty 
it  was  to  admit,  and  therefore  the  mandamus,  if  it 
issued  at  all,  should  have  been  directed  to  the  bishop. 
The  archdeacon  was  in  law  a  stranger  in  the  matter, 
and  no  application  should  have  been  made  for  a 
mandamus  against  him.  The  appeal  therefore  succeeds. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Robins,  Hay,  Waters,  <fe 
Hay. 

Solicitors  for  the  respondent,  Jenkins,  Balc&r,  ^  Co, 
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OouBT  OF  Appeal. 


TJPPERTON  V.  BiDLBT  AND  ANOTHER. 


Court  of  Appeal. 


From  Q.  B.  Div.        "j 
(A.  L.  Smith,  M.B.,  and  [  Jan.  15. 

Collins  and  Bomer,  L. JJ.] ) 

Ufperton  v.  Bidley  and  Another,  (a.) 

Police — Pension — "  Annual  pay  *' — Special  allowance — 
Police  Act,  1890  (53  a-  54  Vict  c.  45),  «.  1 ;  Sched.  /., 
Parte  1,  3. 

A  constable  in  the  metropolitan  police  was  selected  by 
the  Commissioners  of  Police  /or  permanent  special  duty 
(lithe  House  of  Lords,  and  lie  received  for  that  special 
duty  a  payment  of  7«.  a  week  in  addition  to  his  ordinary 
j>ay  as  a  police  constable.  He  performed  this  duty  and 
received  the  payment  for  several  years  ttp  to  the  date  of 
his  retirement. 

Held,  that  the  sum  of  Is  was  not  part  of  the  consfahle'e 
**  annual  pay^*  within  the  meaning  of  the  Police  Act, 
1890,  so  as  to  enttle  him  to  have  it  taken  into  account  in 
calculating  the  amount  of  his  pension. 

Decision  of  the  Queen's  Bench  Diyision  (48  TF.  H, 
494,  [1900]  1  Q.  B,  680)  affirm^. 

Appeal   from    a   deoision   of   a  Divisionttl  Oaurt 

Siuumell  and  Backnill,  JJ.),  on  a  case  sUttd  by  the 
ndon  Quarter  Sessions:  reported  48  W.  B.  494, 
[1900]  1  Q.  B.  680. 

The  appellant,  Upperton  (a  constable  of  the 
metropolitan  police),  appealed  to  quarter  sfs  ions 
agsinst  the  decision  of  the  police  authcrity  for  the 
metropolitan  poli  e  distiicc  (  h«9  Secretary  of  State 
for  the  Home  Departmeot)  refusing  to  Tecjnbider  his 
claim  for  an  increased  amount  of  pension. 

Tbe  quarter  sessions  dismissed  the  appeal  subject  to 
a  case. 

The  appellant  joined  the  police  force  on  tbe  30  di  of 
December,  1872,  and  on  the  Ist  of  January,  1899,  ha 
had  completed  more  than  twenty-fi^e  years'  approved 
service  as  a  palice  constable. 

Upon  joinmg  the  force  he  signed  a  document  oon- 
tainiog  a  scale  of  pay,  approved  by  the  Srcretaiy  of 
Htate,  for  police  constables,  the  ^cale  b-ing  24s.  a 
week  for  constables  in  the  3rd  class,  27^.  for  constabfes 
in  tbe  2nd  class,  and  30s.  for  constablf  s  in  the  1st 
dast.  These  rates  of  p  ay  were  subseq  nently  increased, 
constables  in  the  Ist  class  reoeiviog  328.  a  week. 

The  appellant,  who  was  then  in  the  Ist  class,  gave 
notice  to  retire,  and  was  entitled  a^  of  right  by  the 
Police  Act,  1890  (an  acceptance  of  who«e  provisions 
he*  had  previously  signed),  to  retire  and  receive  a 
p<>n«ion  for  life  of  two-thirds  of  his  annual  pay  at  the 
date  of  his  retirement. 

In  May,  1894,  the  appellant,  having  already  served 
for  nine  years  as  a  police  constable  at  the  Houses  of 
Parliament,  was  selected  by  tbe  Commissioners  of 
Police  for  permanent  duty  as  a  police  constable  at  the 
House  ol  Lords,  aud  continued  to  serve  in  that 
capacity  until  his  retirement  in  January,  1S99. 

Me  was  paid  for  this  f pedal  duty  7*.  a  week,  and  at 
the  date  of  bis  retirement  he  was  paid  each  week  the 
sum  of  39s.  made  up  as  follows:  32s.  being  the 
ordinary  pay  of  a  constable  of  his  ranft  and  service, 
and  the  above  sum  of  7s. 

It  was  stated  in  evidence  by  the  chief  clerk  to  the 
Commissioners  of  Police  that  the  commi'sionera  were 
under  no  obligation  to  pa/  the  appellant  the 
additional  sum  of  7s.,  even  while  he  remained  on 
special  service,  though  that  was  done  partly  as  a 
reoognittoa  of  the  good  conduct  for  which  a  c  just  able 
was  placed  on  special  duty,  and  partly  because  by 
beiog  withdrawn  from  ordinary  duty  he  lo*t  to  some 
extent  his  chance  of  promotion. 

The  entire  cost  of  the  police  employed  on  special 

(cr.).  Reported  by  W.  F.  Baurt,  Esq.,  Barrister- 
Law. 


duty  was  paid  out  of  momys  provided  by  Parliament 
in  each  year.  From  the  above  sum  of  32  f.  tbe  sum 
of  7d.  was  deducted  as  a  contribution  towards  the 
pension  fund  in  accordance  with  section  Id  of  the 
Police  Act,  1890,  but  no  deduction  was  made  from 
the  70. 

Toe  appellant  signed  the  weekly  pay  list,  the  sum 
of  32s.  appearing  therein  in  the  column  headed 
"  Amount  of  pay,*'  and  tbe  sum  of  7s.  in  the  oolumn 
headed  *'  .Allowances  for  ppedal  duties." 

By  section  Id  of  the  Police  Act,  1890,  the  police 
authority  of  evt^ry  police  force  was  authorized  and 
directed  to  deduct  fiooi  the  pay  of  every  constable 
such  stoppages  dtiring  sickness  as  might  be  provided 
by  the  regulaaoos  respe^jtiDg  the  force. 

In  the  metropolitan  police  during  absence  owing 
to  hickne»s  Is.  a  day  was  usually  stopped  from  the 
oxdioary  pay  of  a  constable,  aud  in  the  case  of  a 
constable  employed,  as  the  appellant  was,  on  special 
duty,  and  receiving  special  allowance,  such  allowance 
was  usually  stopped  in  addi'ion  to  tbe  Is.  a  day,  and 
the  amount  of  this  allowance  would  be  paid  to  the 
constable  who  actoa*iy  performed  the  special  duty. 

The  appellant  wa«  awarded  a  pension  calculated  on 
two-thiros  of  32s. 

On  behalf  of  the  appellant  it  was  contended  that 
the  7s.  a  week  was  part  of  bis  *'p«y"  witbin  the 
moaning  of  Schedule  I ,  Part  I ,  to  tbe  Police  Act, 
1890.  and  that  he  was  therafore  eotitled  to  a  penaiou 
calculated  on  two- thirds  of  39 s.  a  week. 

la  the  Divisional  Court  Chanoell,  J.  (Buclini)].  J., 
dissenting),  held  that  the  special  alloarance  of  7a.  a 
wcfck  was  not  '*  pay,"  and  could  not  be  taken  iutu 
account  in  computing  t.h<^  pension. 

Tae  appelant  appealed  t3  tbe  Court  of  Appeal. 

E,  H,  PickersgjU,  for  the  appellant  —The  Police 
Act,  1890,  by  section  U gives  apoliceconstablea  right  t  > 
a  pension.  By  section  3  the  pemionisto  be  accordtog  to 
a  scale  adopted  by  the  p  lice  authority  withm  the 
maximum  and  minimum  liml's  set  forth  m  Part  L  of 
the  first  schedule  to  tbe  Ao^  By  that  scbedale  tbe 
scale  is  fixed  according  to  the  atmnal  pay  of  th^ 
constable,  but  so  that  tbe  ^elusion  shall  not  ezoeed 
two-thirds  of  his  "  annual  p*y."  By  Part  III.  of 
the  schedale  tbe  pension  is  t^  ba  calculated  accordtog 
to  tbe  amount  of  bis  ''  annual  pay  "  at  the  date  of 
his  retirement.  The  Metropolitan  Polios  Act,  1829 
(10  Geo.  4,  c.  44),  s.  12.  providrs  that  the  Beoeiver 
tor  the  Metropolitan  Police  District  shall  pay  to  the 
police  *'  such  salaries,  wages,  and  a'lowancc»s  .  .  •  a< 
one  of  his  Majesty*8  principal  secretaries  of  rttte 
sh»ll  direct."  The  Metropolitan  Police  Ac^,  1839 
(2  &  3  Vict.  r.  47),  s.  22  (which  is  repealed  oy  iho 
Police  Act,  1890).  authonz  d  deductions  to  be  mad** 
from  the  '*pay"  of  every  police  constable  f.  r  the 
purpose  1  of  the  police  superannuation  fuod.  Tbe 
word  **pay,"  therefore,  was  intended  to  indu^'w 
"  ealarioB,  wages,  and  allowances.*'  Thii  79.  a  week 
for  special  duty  was  an  *' allowance,'*  and  was  h» 
designated  in  the  weekly  pay  liU.  Pay  is  tnat  which 
is  gi^en  for  eervices  r-ndered,  or  for  Work  and  labour 
dtne.  Toe  7s.  was  pay  in  the  proper  sense  of  the 
^ord.  The  judgment  of  BnckniU,  J.,  tbat  the  7^. 
ou^hc  to  ba\e  been  iuclnded  in  the**p«y"  ot  the 
appelant  is  correct,  and  the  jadgmtnt  of  Channell,  J  , 

U  VfTOOg. 

Macmorrnn,  Q.C.,  and  J,  P.  (rr^in,  for  the  r< - 
spoudtuts  — The  7^.  ia  not  p «rt  of  toe  constables 
**p.«y."  It  u  a  mere  gr»tiitty  allowed  to  him  for 
pfrfoiminic  special  duty.  Toe  c  'ustable  may  at  any 
ironeot  bd  taken  ofF  tha*i  speoiil  dnty  aud  sent 
else  inhere.  There  was  no  obligation  upon  the  Com 
mifttioners  of  Police  to  give  the  police  oonitable  any 
part   of   tte  special  aPoTraaQe.      W6en  the  polLse. 
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Court  of  Appsal. 


Uppb&tov  v.  Ridlby  Axm  Akothsb.— Bath  v.  Bath. 


High  Ck>T7BT. 


ooDfltaUe  joined  the  foroe  he  agned  a  document 
letting  ont  the  scele  of  pay,  tanotioned  by  the  Home 
Secretary,  and  the  scale  to  let  oat  did  nit  mention 
any  epedal  allowance. 

A.  L.  Smith,  M.B. — The  qnestion  which  we  have 
to  dedde  is  what  is  the  meaning  of  tbe  words 
'^annual  pay"  in  the  schedule  to  the  Folioe  Act, 
1890,  bectuse  the  amount  of  the  pension  of  a  police 
Constable  is  based  on  his  annual  pay.  In  orcbr  to 
ascertain  what  terms  the  appellant  came  under  as 
regards  psy  it  is  necessary  to  look  at  the  document 
which  he  signed  when  he  joined  the  police  force. 
That  document  clearly  shows  that  the  pay  was  to  be 
according  to  a  scale  authorized  and  directed  by 
the  Home  Secretary,  the  scale  of  pay  being  24s. 
a  week  for  a  police  constable  when  he  was  in  tbe 
third  class,  278.  when  he  was  promoted  to  the 
second  olasf,  and  30s.  when  he  reached  the  first 
class.  Those  sums  were  afterwards  raised,  the  psy  of  a 
constable  in  tbe  first  class,  in  which  the  appdlanc  was 
at  the  date  of  his  retirement,  being  32s.  a  week.  In 
my  opinion  this  document  regulated  the  scale  of  pay, 
and  u  the  appellant  had  noc  received  the  pay  there 
set  out  be  would  have  been  entitled  to  sue  lor  it  by 
means  of  a  petition  of  right.  Was  he  entitled  as  of 
right^  to  anything  over  and  above  the  sums  there 
mentioned  ?  To  my  mind  he  was  not.  There  was  no 
contract  ^y  which  a  police  constable  could  recover 
aoything  beyond  those  sums.  There  was  nothing  to 
entitle  »  constable  to  any  ''pay'*  over  and  above 
those  snms.  In  support  of  this  view  there  is  a 
paragraph  in  the  special  case  which  states  that  the 
chief  clerk  to  the  Gommissiouers  of  Police  gave 
evidence  that  the  commissioners  were  under  no 
obligation  to  pay  the  appellant  ^e  additional  sum  of 
7f.  even  while  he  remained  on  special  service,  though 
that  was  done  partly  as  a  recognition  of  the  good 
conduct  for  which  a  constable  was  placed  on  special 
dutjr,  and  partly  because  by  being  withdrawn  frim 
ordmary  duty  he  lost  to  some  extent  his  chance  of 
promotion.  Fnither  than  that,  there  is  the  pay  list 
which  the  appellant  signed  each  week,  which  dis- 
tinctly states  that  the  7s.  was  received  as  an  allow- 
ance for  special  duties,  while  the  328.  w«8  received 
as  pay.^  I  do  not  .wish  to  press  this  document  too 
far  against  the  appellant,  but  I  cinnot  altoffeihtir 
shut  it  out  in  considt-ring  this  question.  If  tiae  Ts. 
were  pay,  then  by  st  ction  15  of  the  Police  Act,  1890, 
a  deduction  should  have  been  made  from  it  for  the 
pension  fund,  whereas  no  deduction  at  all  was  made. 
In  truth  this  7#.  was  not  pay  within  the  meaning  of 
the  Act.  I  i^ree,  therefore,  in  the  julgment  of 
Ghannell,  J.,  and  I  caonot  agree  with  that  of 
Baoknill,  J.    The  appeal  mu»t  be  dismissed. 

Collins,  L.J. — I  am  cf  the  fame  opinion.  The 
pemion  cf  a  police  constable  is  to  be  a  OA'tain  pro- 
poi  tion  of  the  constable's  "  annual  p»y."  Tne  person 
who,  by  statute,  has  to  determine  what  is  to  De  the 
"  pav  "  of  a  poliee  constable  is  the  Home  Secretary. 
Section  12  of  the  Metropolitan  Police  Act,  1829,  pro- 
vides that  the  receivi-r  shall  pay  to  the  police  such 
salaries,  wages,  and  aUowances  a^  ooe  cf  hii 
Majesty's  principal  secretaries  of  state  shall  direct. 
The  only  evidence  before  us  upon  this  point  is  that  of 
a  document  which  the  appellant  signed  on  entering 
the  police  foroe  and  which  sets  out  the  scale  of  pay 
wbich  the  Home  Secretary  has  directed  to  be  paid. 
That  is  tbe  scale  apnbcable  to  the  appellant,  and  it 
states  that  his  '*  pay  "  is  tu  ba  a  certain  sum  per  week 
according  to  the  class  he  may  happen  to  be  in. 
Tnerefore  we  have  it  on  the  highest  authority  that  his 
pay  is  that  set  out  in  that  document.  That  document 
under  the  hand  of  the  seorotary  of  state  defines  the 
iMQf,  mOi  hy  th^  Act  of  1890  the  peniiota  is  to  be  a 


certain  proportion  of  the  pay.  By  section  11  of  the 
Police  Act,  1890,  where  a  police  constable  claim*  a 
pension  and  the  police  authority  do  not  admit  the 
olaim,  the  constable  may  apply  to  the  police  authority 
(that  is,  in  the  case  of  the  Metropolitan  Police,  thn 
Home  Secretary)  for  a  reconsideratimi  of  the  claim,  ar  d 
the  police  constable,  if  aggrieved  by  the  decision  upon 
such  reconsid«>ration,  may  appeal  to  quarter  sesiion*. 
The  appeal,  therefore,  ne  essarily  presopposes  aed 
involves  an  expression  of  opinion  by  the  Btome  Secre- 
tary himself  as  to  what  the  scale  of  pay  was— namely, 
that  the  scale  of  pay  was  that  set  out  in  the  docu- 
ment. Therefore,  the  document  imder  the  hand  cf 
the  Home  Secretary  which  the  appellant  signed  when 
he  joined  the  force,  the  decision  of  the  Home  Secre- 
tary when  the  question  of  pension  came  up  before 
him  for  re  consideration,  and  the  whole  course  of 
practice  and  dealing  while  the  appellant  was  a  mem- 
ber of  the  pqlice  force  clearly  points  to  this,  that  the 
only  pay  of  the  appellant  at  the  date  of  his  retirement 
was  the  32c.  a  wchmt. 

BoMXB,  L  J.— I  agree.  Fpon  the  facts  it  reems  to 
me  to  be  clear  that  the  7s.  a  week  was  expressly  paid 
to  the  appellant  by  the  Commissioners  of  Police  and 
was  received  by  him  upon  the  footing  that  it  was  not 
"pay,"  but  was  a  voltmtary  and  gratuitous  allowance. 
That  is  shown  by  the  paper  which  he  signed  when  be 
joined  the  police  foroe,  by  no  dedudion  being  made 
from  the  7s.  as  a  contribution  towards  the  pension 
ftmd,  by  the  fact  that  in  the  case  of  absence  from 
sickness  his  ordioary  pay  would  be  paid  to  him  leas  a 
deduction  of  Is.  a  day,  whereas  the  whole  of  tbe  7s.  a 
week  would  be  stopped,  and  also  by  the  fact  that,  if 
the  police  constable  had  been  removed  to  other  duty, 
tbe  7s.  a  week  would  have  been  stoppf  d.  The  only 
conclusion  I  can  come  to  is  that  the  7s.  a  week  was 
not  part  of  the  appellant's  pay  within  the  meaning  of 
the  Police  Act,  1890. 

Appeal  dhmisted. 

Solicitors  for  the  appellant,  Mann  &  Crimp. 

Solicitors  for  the  respondents,  Wontner  <k  Sons. 


Wili  <lCottct  of  3wUu. 


Chan.  Div.    I 
Kekewich,  J.  f 


Jan.  16.  17. 


Bath  v,  Bath,  (a.) 


Practice— Payment  out — Fund  in  court— Payment  to 
loromj  parties — Stop  order — Liability  of  Treasury  to 
replace  fund—Defaidt  of  Paymaetet'Oeneral — Court 
of  Chancery  {Funds)  Act,  1872  (35  &  36  Vict.  c.  44), 
s.  5. 

**  All "  the  ijroperty  of  a  bankrupt  was  by  an  agree^ 
ment — confirmed  by  an  order  of  the  court — vested  in  a 
company,  and  the  bankruptcy  annulled.  The  agreement 
contain' da  list  of  the  bankrupts  properties,  which  did 
not,  howet'tr,  include  a  fund  in  court  to  which  the  bank' 
rupt.  unknown  to  any  of  the  parties  to  the  agreement  or 
their  solicitors.'  was  then  absolutely  entitled.  The  laie 
bankrupt  subsequently  obtained  an  order  of  the  court  for 
payment  out  to  him  of  the  fund  upon  affidavits  that  he 
had  not  incumbered.  No  stop  order  wcu  ever  obtained 
against  the  fund.  TJie  same  solicitor  axAedfor  the  bank^ 
rupt  in  both  matters.  Upon  petition  by  the  company 
claiming  the  fund  and  asking  that  the  Treasury  might  be 
ordered  to  replace  it, 

(a.)  Reported  by  0.  C.  Hxnsley,  Esq.,  Barristar- 
at-^LaW. 
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Heldy  (1)  that  the  agreement  and  vestimj  order  vested 
the  fund  in  the  company ^  and  that  the  late  bankrupt  and 
^hU  solicitor  were  severally  liable  to  pay  the  amount  of  the 
fund  to  the  company  ;  (2)  on  the  authority  of  an  wn- 
reporied  case  of  Jones  r.  Jones  {for  which  see  beloiv), 
that  the  Paymaster- General  had  not  been  **  guilty  of 
default**  within  section  o  of  the  Court  of  Chancery 
(Funds)  Act,  1872,  with  respect  to  the  payment  out,  and 
that  the  Treasury  were  not,  therefore,  bound  to  replace  it. 

By  an  agreement  dated  the  20th  of  April,  1893, 
made  between  J.  S.  Bath,  then  a  bankrupt,  and  the 
Creditors  Assets  Go.  (Limited),  ic  was  ngreed  that  in 
the  event  of  an  order  of  the  court  being  obtained 
confirming  a  scheme  of  arrangement  of  J.  S.  Bath's 
afEairs  set  out  in  Schedule  I.  thereto,  and  as  soon  as 
the  property  of  J.  S.  Bath  set  nut  in  Schedule  II. 
thereto  should  have  been  vested  in  the  company  by 
an  order  of  court,  the  company  should  manage  and 
dispose  of  the  property  as  described  in  Schedule  II. 
in  the  manner  therein  set  out. 

Schedule  I.  provided  that  upon  payment  into  court 
by  the  company  of  a  sum  sufficient  to  pay  all  J.  S. 
Bath's  debts  in  full,  together  with  all  costs,  an  order 
of  the  court  should  be  made  vesting  "all"  his 
property  in  the  company. 

By  an  order  of  the  court,  dated  the  Uth  of  July, 
1893,  the  scheme  was  approved,  and  it  was  ordered 
that  the  adjudication  of  bankruptcy  against  J.  S. 
Bath  should  be  annulled,  and  that  *'  all  the  property  " 
of  J.  S.  Bath  should  thenceforth  become  vested  in  the 
company. 

At  this  time,  unknown  to  any  of  the  parties  to  the 
arrangement,  there  was  a  fund  in  court  belonging  to 
J.  S.  Bath,  to  which  he  had  become  absolutely  en- 
titled before  his  bankruptcy.  This  fund  did  not  there- 
fore appear  in  Schedule  II.  of  the  agreement,  and  no 
stop  order  was  ever  obtained  upon  it.  Subsequently 
J.  S.  Bath  was  informed  of  the  existence  of  tins  fund 
in  court. 

Upon  application  by  him,  supported  by  affidavits  to 
the  effect  that  he  was  absolutely  entitled  to  and  had 
not  incumbered  the  fund,  he  obt<itned  on  the  29th  of 
February,  1896,  an  order  from  Kekewich,  J.,  direct- 
ing payment  out  of  the  fund  to  him,  and  it  was 
accordingly  so  paid  out. 

The  same  solicitor  acted  for  J.  S.  Bath  in  both  these 
matters. 

This  was  a  petition  by  the  Creditors  Assets  Co.,  to 
which  J.  S.  Bath,  his  solicitor,  the  Paymaster-General, 
and  the  Treasury  Commissioners  were  made  respon- 
dents, praying  that  the  order  for  p&yment  out  might 
be  dischargeo,  that  the  Treasury  might  be  ordered  to 
replace  the  fund  in  court,  and  that  the  petitioners 
were  entitled  to  payment  out  thereof,  and  for  such 
order  as  to  J.  S.  Bath  and  his  solicitor  as  the  court 
might  think  just. 

Renshatv,  Q.  C ,  and  Follard,  for  the  petitioners. — The 
fund  in  question  was  included  in  the  scheme  of 
arrangement  and  under  the  agreement  and  vesting 
order  became  vested  in  the  company.  It  ought  not, 
therefore,  to  have  been  paid  out.  The  Paymaster- 
General  has  been  guilty  of  default  with  respect  to  the 
payment  out  under  section  5  of  the  Court  of  Chancery 
(Ponds)  Act,  1872  (35  &  36  Vict.  c.  44),  and  the 
Treasury  ought,  therefore,  to  replace  it. 

Warrington,  Q(\,  and  Muir  Marhenzie^  for  J.  8. 
Bath. — This  fund  was  not  vested  in  the  company  by 
the  agreement  or  vesting  order.  Only  the  properties 
set  out  in  Schedule  IL  were  vested  in  them. 

P.  r>.  Lawrence,  Q.C.,  MicMan,  (J.C,  and  Ilarman, 
for  the  solicitor. 

Sir  E.  'Finlay,  A.G.,  and  E,  J.  Parker,  for  the  Pay- 
mMter-General  and  Treasury  Commisnoners.— If  the  k 


fund  ought  not  to  have  been  paid  out,  the  Treasury 
is  nevertheless  not  liable  to  replace  it,  for  as  there 
was  so  stop  order  on  in  the  Paymaster-General  has 
not  been  guilty  of  default  under  section  5  of  the  Court 
of  Chancery  (Funds)  Act,  1872. 

They  then  referred  to  an  unreported  case  of  Jonea 
V.  Jones,  before  Cairns,  L.C.,  in  1879,  i a  his  private 
room,  where  a  petition  was  presented  praying  for  a 
declaration  that  the  Paymaster-General  h%d  been 
fruilty  of  default  under  section  5  of  the  Court  of 
Chancery  (Funds)  Act,  1872,  with  respect  to  tbe  pay- 
ment out  of  a  fund  to  wrong  parties,  and  that  the 
same  might  be  made  good  by  the  Treasury. 

The  judgment  in  this  C4se  was  as  follows  :  "  Cairns, 
L.C. — The  facts  under  which  this  application  is  made 
to  me  do  not  appear  very  per/eotly  on  the  petition, 
but  I  will  state  thom  as  I  understand  them  to  be 
after  hearing  the  admissions  agreed  to  between  the 
petitioner  and  the  counsel  for  the  Treasury.  Tne 
estate  of  a  testator  named  Lacy  was  being 
administered  ia  the  Court  of  Chancery.  In  a  part  of 
the  estate  there  was  an  intestacy  subject  to  tbe  life 
interest  of  a  Mrs.  Hutchison.  £1,278  9^  4d.  was 
carried  over  to  a  separate  account  repreventrng  this 
part  of  the  estate,  and  it  was  entitled  '*  The  Account 
of  the  Share  of  the  Testator's  Besidnary  Estate  Given 
to  Mrs.  Hutchison  for  Life."  This  fund,  subject  to 
Mrs.  Hutchison's  life  interest,  belonged  to  Elizabeth 
Harriet  Lacy^  the  sole  next-of-kin  of  the  testator. 
She  died  in  1853,  and  ber  administrators  were  James 
Samuel  Jones  and  Johu  Des  Champs  Jones.  Her 
next-of-kin  were  eight  in  number,  and  John  Des 
Champs  Jones  was  one  of  the  eight.  John  Des 
Champs  Jones  by  indenture  of  the  28th  of  Febru&ry, 
1862.  mortgaged  his  one-eighth  sbare  to  the^titioner 
Fielding  with  a  power  of  sale,  and  on  the  24  di  of 
March,  1862,  the  petitioner  Fielding  obtained  the  usual 
stop  order  on  the  fund.  About  eight  years  after- 
wards the  petitioner  Fielding,  under  the  power  of 
sale  in  the  mortgage,  sold  this  share  of  John  Des 
Champs  Jones  to  the  petitioner  Gibbons  and  assigaed 
it  by  an  indenture  dated  the  16th  of  July,  1870,  and 
from  that  time  the  petitioner  Fielding  ceased  to  have 
any  interest  in  the  fand.  Gibbons  did  not  obtain 
any  stop  order  on  the  fund.  Then  came  the  Chancery 
Funds  Act,  1872,  the  office  of  the  Aocountant- 
General  was  aboli<«hed,  and  it  was  enacted  that  her 
Majesty's  P^iy master- General  should  perform  all  the 
duties  and  exercise  all  the  poweri  and  authorities 
which  were  performed  by  or  vested  in  or  capable  of 
being  exefcised  by  thn  Accountant- General.  The 
funds  of  tbe  Court  of  Cliancery  were  taken  over  by 
the  State,  and  the  5th  section  of  the  Act  provided 
that  the  Consolidated  Fund  should  be  liable  to  make 
good  to  the  suitors  of  tbe  court  all  money  and 
Bfcurities  ia  coart,  and  that  if  the  Lord  Cbancellor 
should  certify  to  the  Treasury  in  wiiting  that  the 
Paymaster- General  had  failed  to  pay  any  money 
into  court,  or  transfer  or  deliver  any  securities 
into  court  required  by  any  order  of  the  court  to  be 
paid,  transferred,  or  delivered  from  his  account,  or 
should  have  been  guilty  of  any  default  with  respect 
to  such  monpy  or  securities,  the  Treasury  should  pay 
out  of  the  Consolidated  Fund  tbe  sum  certified  to  be 
required  to  pay  the  money  or  release  the  securities  or 
make  good  such  default.  It  is  uoder  this  section  that 
the  preaent  application  is  made  to  me.  It  is  said  that 
the  Paymaster-General  has  been  guilty  of  a  default 
with  respect  to  the  share  of  John  Des  Champs  Jones 
in  the  share  in  question.  This  default  is  attempted 
to  be  made  out  in  the  following  way :  Mrs.  Hutchi- 
son, the  tenant  for  life,  died  on  the  20th  of  June, 
1872.  John  Des  Champs  Jones  had  died  previously. 
It  appears  that  in  1862,  when  the  petitioner  Fielding 
obti^ed  his  stop  order,  a  note  of  the. atop  order 
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was  made  in  the  usual  way  against  the  aooount 
in  question  in  the  book  at  that  time  in  use  in 
the  office  of  the  Accountant- General  in  which  the 
account  of  that  fund  was  cootained.  In  process  of 
time,  but  before  the  office  of  Acoonntant-Geoeral  was 
abolisbed,  tbis  book  was  filled  up  and  ceased  to  be 
used,  and  the  aooount  of  the  fund  in  question  was 
carried  into  a  new  book  iu  which  it  was  from  that 
time  kept.  In  carrying  it  into  the  new  book  the 
notice  of  the  stop  order  was  inadvertently  omitted, 
and  in  the  new  book  it  stood  without  any  notice  of 
the  stop  order.  la  February,  1873,  after  the  duties 
of  the  Paymaster-General  had  oommf need,  those  who 
were  then  the  personal  representatives  of  Elizabeth 
Harriet  Lacy  applied  to  the  Court  of  Chancery  to 
distribute  the  fund,  and  a  certificate  of  tbe  fund  was 
given  in  the  usual  way  by  the  Paymaster- General, 
and  no  mention  was  made  in  the  certificate  of  any  stop 
order.  The  court  thereupon  ordered  the  fund  to  be 
paid  to  the  personal  representative  of  ELizftbeth  Harriet 
Ijacy.  It  is  said  upon  this  state  of  facts  that  I  should 
certify  that  the  Paymaster-General  has  been  guilty  of 
default  with  respect  to  the  money.  It  is  said  that  he 
ought  to  have  known  of  the  stop  order  and  ought  to 
have  taken  care  that  the  fund  was  not  paid  out  without 
notice  haviog  been  given  accordinflf  to  tbe  stop  order. 
I  should  have  very  great  difficulty  in  holding  that 
the  Paymaster-GoDeral  had  under  tbese  circumstances 
been  **  guilty  of  default."  These  words  appesr  to  me 
to  point  to  some  act  of  misfeasance  or  careleisness 
attributable  to  the  Pay  master- General  himself  or  to 
those  under  his  direction  and  superintendence  at  the 
time  when  the  act  occurs.  I  incline  to  think  that 
the  negligence  in  this  case  occurred  in  the  time  of 
the  Accountint-General  when  the  account  of  the  f  and 
was  carried  into  the  new  b  ok,  but  it  is  not  necessary 
that  I  fhonld  decide  tbis,  and  I  do  not  desire  to 
do  more  than  to  intimate  a  doubt  with  regard  to  it. 
But  it  seems  to  me  impossible  upon  another  ground 
that  I  can  give  the  certificate  which  the  petiuoners 
ask  for.  The  stop  order  was  obtained  by  the 
petitioner  Fieldinar  und  it  required  notice  to  be  given 
to  Fielding.  But  Fielding  ceased,  as  I  have  said,  in 
1S70  to  have  any  interest  in  the  fund  and  he  ii  not  in 
any  w»y  damnified  by  the  fund  having  been  paid  to 
tbe  repref entative  of  Eliz^bsth  Harriet  Laoy.  On  th(i 
other  hand.  Gibbons,  who  is  interested  in  tbe  fund, 
never  obtained  any  stop  order  and  never  required 
aoy  notice  to  be  given  to  him,  and  be  therefore  cannot 
complain  of  any  default  as  against  him  on  the  part  of 
tbe  Paymaster -General.  It  was  inde-d  stated  before  me 
by  the  petitioners,  and  apparently  not  dunked,  tb«t  the 
solicitor  for  Fielding  was  also  solicitor  for  Gibbons,  and 
it  was  said  that  if  notice  had  been  given  to  Fielding  bis 
solicitor  would  have  known  it  and  woald  have  com- 
municated the  no'ice  to  Gibbocs.  Bat  this  was  an 
accident  whicb  might  or  might  not  have  led  to  the 
result  supposed,  aud  which  cannot  give  to  either  of 
tbe  petitioners  any  right  which  they  would  n'ot  other- 
wise have  had.  The  security  provided  by  the  court 
was  a  security  for  Fielding  only ,  and  it  is  necessary,  in 
my  opioion,  that  Fielding  should  be  able  to  »how  me 
that  he.  Fielding,  has  been  in  some  way  injured  by 
the  manner  in  which  the  court  has  d(-alt  with  the 
fonds.  I  must  therefore  decline  to  make  an  order 
upon  the  petition.'' 

Kekewicii,  J.,  said  that  there  could  be  no  reasonable 
doubt  that  the  scheme  of  arrangement  provided  that 
everything  which  J.  S.  Bath  poaseesed  at  the  date  of 
bis  adjudication  of  bankruptcy  should  be  vested  in 
the  company,  and  thac  the  vf  sting  order  vested  ia  the 
company  everything  whether  known  or  unknown 
which  by  the  force  of  the  bankruptcy  was  vested  in 
J.  S.  Bath's  trultee  for  the  benefit  of  his  creditors. 


The  fund  in  question  was  therefore  under  the  agree- 
ment of  the  20th  of  April,  1893  and  the  vesting  order, 
vested  in  the  company,  and  although  properly  ordered 
to  be  paid  out  on  the  29th  of  February,  1896,  on  the 
facta  then  birfore  the  court,  ought  not  in  the  light 
of  the  facts  subsequently  ascertained  to  have  been, 
paid  out  to  J.  S.  Bath. 

On  the  question  of  the  liability  of  the  Treasury  to 
replace  the  fund  in  court  his  lordship,  on  the  authority 
of  Jones  V.  Jones,  dismissed  the  petition  as  against  the 
Paymaster- General  and  Treseury  Commissioners  with 
costs  to  be  paid  by  the  petitioners.  And  declared  that 
on  the  true  construction  of  the  agreement  of  th«  20th 
of  April,  1893,  and  the  vesting  order  the  fund  belonged 
at  the  date  of  the  order  lur  payment  out  to  the 
company,  but  that  they  must  account  for  it  under  the 
agreement.  And  declared  that  J.  S.  Bath  and  his 
solicitor  were  each  liable  to  pay  to  the  company  the 
amount  of  the  fund  paid  out  to  J.  S.  Bath  together 
with  interest  thereon  at  4  per  cent,  from  the  date  of 
payment  out.  And  ordered  J.  S.  Bath  and  his  solicitor 
to  pay  the  costs  of  tbe  petitioners,  including  the  costs 
of  the  Paymaster-Genend  and  Treasury  Commis- 
sioners. 

Solicitors,  Ilanjjer,  Barton,  (C:  Fro^t ;  Payne,  Shaw, 
Mackenzie,  tt-  Lake;  Aniiitaye  tO  Strouts ;  {Solicitor  to 
the  Treasury, 


Chan.  Div.  1  j^^  go,  29. 

Buckley,  J.  f 

In  re  Bevkrley. 
Watson  v.  Watsox.  (a.) 

Executor— Administration^Trust  for  aah  and  ronrzr- 

siyji  —  Ajypropriation  —  Leaseholds  —  Reversionary 

interest  in  stock—Land  Transfer  Act,  1897  ((JO  <J&  Gl 

Vict.  c.  65).  s.  4. 

'The  power  of  executors  and  trustees  holding  residuary 
estate  upon  trust  for  sale  and  conrersion  to  appropriate 
unconierted  parts  of  the  personal  estate  in  respect  of 
legacies  and  shares  of  residue  extends  to  all  personal 
estate,  including  chattels  rtal  and  reversionary  interests 
in  stock  in  a  company  ;  and  this  power  has  not  hicn  taken 
away  or  modified  by  the  Land  Transfer  Act,  1897. 

Semble,  that  this  powtr  of  appropriation  extended 
—previously  tc  the  said  Act,  and  still  exttnds—to  real 
estate,  ivhere  there  is  a  trust  for  sale  and  conversion, 

Semble,  that,  where  there  is  no  trust  for  sale  and 
conversion,  the  executors  had,  and  have,  the  same  pomer 
over  the  whole  personal  estate. 

Section  4  of  the  Land  'Transfer  Act,  1897,  applies  to 
all  the  residuary  estate,  whether  personal  or  real. 

Adjourned  originating  summons. 

The  question  in  this  summons  was  whether 
executors  and  trustees  with  a  trust  for  sale  and  con- 
verFion  could  lawfully  appropriate  parts  of  the  estate 
of  their  deoessed  testator,  particularly  chattels  real 
and  a  reversionary  interest  in  stock,  in  part  satisfac- 
tion of  the  shares  of  recidue  given  by  th  e  will. 

Mrs.  Beverley,  a  widow,  by  her  will  made  in  1898, 
appointed  her  sister,  Miss  Euphemia  Watson,  and  Mr. 
Holme  the  executors  and  trustees  of  her  will,  and 
after  bequeathing  certain  specific  and  pecuniary 
legacies  and  annuities,  she  recited  that  under  the  will 
of  her  late  husband  she  had  a  general  power  of 
appointment  over  certain  property  and  that  under 
her  marriage  settlement  she  had  a  general  power  of 
appointment  over  certain  funds  subject  thereto,  and 
in  exercise  of  these  powers  she  appointed  th«  sawl 
property  and  funds  to  her  trustees,  whom  she  directed 

(a.)  Eeportedby  Nbvuo^Tkbbutt,  Esq.,  Barrister- 
at-Law. 
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to  hold  tho  Bame  and  all  her  other  property  (whioh 
she  therehy  devised  and  hequeathtd  to  them)  upon 
trust  for  sale  and  •  convfersioD,  with  power  to 
postpone  the  sale  and  conversion  of  tDe  whole 
or  any  part  thereof  for  such  period  as  they 
should  think  proper,  and  out  of  the  money  to  arise 
therefrom  to  pay  her  fuperal  and  testamentary 
expanses,  and  debts  and  legacies,  and  to  make 
provision  for  the  annuities  bequeathed  by  her,  and 
subject  thereto  to  hold  the  net  residue  upon  trust  to 
divide  the  same  into  nine  equal  parts,  and  to  pay  two 
of  such  parts  to  her  sister  Euphemin  Watson,  ooe  of 
the  plaintifEs  and  trustees,  other  two  of  6uch  parts  to 
her  lister  the  defendant  Grace  Watson,  other  two 
parts  to  her  sister  the  defendant  Emily  Jane 
Watson,  and  as  to  the  other  three  parts  to  hold 
ose  for  her  brother  the  defendant  John  Watson 
for  life  and  then  for  his  children  as  mentioned, 
another  part  for  her  sister-io-law,  Mabel  Watson, 
for  her  life  or  widowhood,  and  then  for  her  children 
as  mentioned,  and  the  remaining  part  for  her 
sister  the  defendant  Elizabeth  Sophia  Annesley  f cnr 
her  life,  then  for  her  hosband  for  life,  and  then  for 
her  children  as  mentioned.  The  will  gave  the  trustees 
power  to  appropriate  a  sufficient  part  of  the  estate 
ior  answering  tne  annuities  thereby  bequeathed,  but 
contained  no  powtr  to  appropriate  part  of  the  estate 
in  respect  of  the  nine  shares  of  residue. 

The  testatrix  died  in  July,  1899,  and  the  will  was 
proved  by  both  executors.  All  the  debtp,  luoeral 
and  testamentary  expenses  and  liabilities  (ao  far  as 
known),  except  the  laid  annuities  and  another  annnitv 
(secured  by  her  late  husband's  covenant),  and 
the  legacies  bequeathed  by  the  will,  were  stated  to 
have  Men  paid  or  provided  for.  The  residae  of  the 
estate,  including  the  property  subject  to  the  powers 
of  appointment,  was  stated  to  exceed  £110,000,  and 
comprised  in  April,  1900,  among  other  things,  (1)  a 
leasehold  house  in  St.  John's  Wood,  London,  held  for 
a  term  of  ninety-five  years,  from  1844.  at  a  rent  of 
£25,  and  sub-let  for  £200  a  year;  (2}  a  licensed 
public-house  in  Faddingtou,  held  for  a  term  of 
uitety-nine  years,  from  1S47,  at  a  rent  of  £10  15s., 
and  kub-let  for  £50  a  year ;  (3)  three  leaiehold  houses 
in  Forohester-terraoe,  held  for  long  terms,  and  sub- 
let at  rents  higher  than  the  ground-rents ;  and  (4) 
a  sum  of  £1,180  Great  Indian  Peninsula  Bail  way 
Guaranteed  5  per  cent.  Stock,  subject  to  a  life  interest 
therein  of  a  lady  stxty-eigbt  years  old.  Tae  lease- 
hold properties  had  been  valued  by  a  surveyor  at  the 
following  sums :  No.  1  at  £2,300,  No.  2  at  £650.  and 
No.  3  at  £2,400,  and  the  reversionary  interest  (No.  4) 
had  been  vslued  by  an  actuary  at  £1,222. 

It  was  proponed  to  appropriate  to  Miss  Buphemia 
Watson  the  public-house  (No.  2)  and  the  three  houses 
(No.  3) ;  to  Mi«s  Grace  Watson  the  honse  No.  1 ;  atid 
to  Miss  E.  J.  Watson  the  reversionary  interest  in  the 
stock,  at  their  respective  valuations,  in  part  satisfaction 
of  their  shares,  with  the  consent  of  these  benefidaties. 

Tnis  summons  was  therefore  taken  oat  by  the 
executots  and  trustees  against  the  defeudants  already 
mentioned,  and  against  the  husband  of  Mrs. 
Annesley  and  her  infant  children,  asking  (1)  whether 
the  trustees  might  lawfully  appropriate  the  leasehold 
houses  and  the  reversionary  interest  in  the  manner 
proposed,  and  (2)  whether  they  might  appropriate 
the  assets  of  the  testatrix  being  of  a  nature  authorized 
by  the  will  or  by  law  as  trust  investments  towards 
satisfaction,  so  fur  as  they  would  extend,  at  a  proper 
valuation,  of  the  shares  of  other  beneficiaries  in  the 
residuary  estate. 

Mr.  John  Watson's  wife  and  children,  and  Mrs. 
Mabel  Watson  and  her  husband  and  children,  who 
ztsided  in  the  Golooies,  were  not  made  defendants. 

Tardley,  fas  the  plaintiG^d  and-  ihis  d^ftodants  who 


were  absolutely  entitled.— Exeeutors  aad  tmsteei  may 
always  appropriate  the  pertonal  estate  to  al»gat«e  or 
beneficiary  if  they  do  so  fairly:  EUiaU  v.  Kempt 
7  M.  &  W.  306 ;  Barday  v.  Owen,  60  L.  T.  Rep.  220. 37 
W.  R.  Dig.  Ill  :  In  re  Lepine,  [1892]  1  Cli.  210, 
40  W.  E.  Dig.  89 ;  In  re  Brookes,  76  L.  T.  Eeo. 
771;  In  te  Richardion.  44  W.  R.  279.  [lB9fq 
1  Ch.  612 ;  In  re  NickeU,  46  W.  R.  422,  [1898] 
1  Gb.  630.  There  appears  to  be  no  r^rtMl 
oa*e  of  aa  appropriation  of  a  leasehold,  but  it  falls 
und^r  the  gen^r^l  prindple.  A  valuation  cau  be 
madp,  and  it  is  lik^  thi%  o<Me  of  an  aporopriatum  of 
furniture,  as  in  Ellioitt  v.  Kemp.  The  Land  Transfer 
Act,  1897,  has  made  no  difference.  It  is  true  the 
definition  of  land  does  not  induce  chattels  real  (see 
L^nd  Transfer  Act,  1875.  s.  4),  Imt  section  4  of  the 
Act  of  1897  includes  all  the  residuary  estate  whether 
personal  or  real.  There  is  no  necessity  for  following 
the  **  prescribed  conditions."  for  in  fact  none  have 
been  preccribed.  If  s<«tion  4  is  confined  to  real  estat**, 
the  pievions  power  as  regards  persooal  estate  is  not 
affected.  In  aijy  case  the  provifions  are  cumulative 
and  not  substitutionary. 

Stanley  OiblonSf  for  the  other  defenJants 

Car.  adv.  vulL 

Jan.  29. — Buckley,  J.— The  cises  are  numerous 
where  it  has  been  held  that  executors  and  trustees  have 
power  to  appropriate  pure  personal  estate  under  the  cir- 
cumstances of  this  case.  Thus  in  ElUvtt  v.  Ktmp  appro- 
priation of  furniture,  in  Barclay  v.  Owen  and  in  In  re 
Lepine  of  mortgage  debts,  in  In  re  Richardion  of  shares 
in  a  brewery,  and  in  In  reNicl:eh  of  stock,  were  held  to 
be  valid.  In  tome  of  theie  cases  there  was  a  trust  for 
sale  ana  conversion,  in  others  none.  Toere  wa«  no 
such  trust  in  the  case  of  [n  re  Waters,  (1889)  W.  N. 
39,  and  in  la  re  Ilichardson,  In  the  others  there 
was  (except  in  the  cases  of  iotestacy).  No  case  has 
been  found  of  appropriation  of  chattels  real.  I  hive 
to  determine  whether  such  appropriation  is  valid. 

Now,  where  there  is  no  trust  to  sell  and  convert, . 
but  simply  to  divide  the  property  amongst  certaia 
partl^'S,  appropriation  seems  easy ;  you  are  directed  to 
divide  the  property  unconverted,  and  you  must  get 
equality  as  best  you  can.  Where  there  is  a  trusn  for 
sale  and  c 'inversion,  the  principle  is,  I  apprehend, 
that  it  must  be  competent  for  the  trustee  to  agree  to 
give  tbe  property  to  a  baneficiary  again«t  the  money 
he  has  to  receive,  and  that  it  cannot  be  necessary  for 
the  trustee  to  go  through  the  form  of  fir«t  converting 
the  property  into  money,  and  then  giving  the  bene- 
ficiary the  money  which  he  may  desire  to  immediately 
reinv^t  in  the  property  sold.  Tiiis  princple  is  foand 
plainly,  I  think,  in  the  judgments  of  tHe  court  in 
In  re  Lepine.  [His  loidship  read  passages  from  each 
judgment,  and  continued :]  That  is,  it  is  oompeteiit 
for  the  executor  and  truntee  to  say  to  tbe  person 
entitled  to  the  proceeds  of  the  conversion,  ''I  will 
agree  to  give  you  this  estate  without  converting  it  in 
satisfaction  pro  tan'o  of  the  money  which  would  be 
coming  to  you  if  I  oonvtfted  it." 

This  principle  would  not  be  neaessarily  confined  io 
the  case  where  there  was  a  trust  for  sde  and  con- 
version, for  the  circumstances  might  be  such  that  the 
executor  would  be  bound,  to  turn  the  assets  of  the 
testator  into  moncKi  and  apply  it  io  the  payment  of 
a  legacy  in  ordinary  course  of  administratioQ.  Now 
if  that  is  the  principle  it  is  obviously  not  confined 
to  pure  personal  estate,  but  extends  to  chattels  real; 
and  also,  I  conceiva,  to  real  estate  which  was  kubjeot 
to  a  trust  for  sale  and  conversion.  There  is  no 
difference  in  principle  between  personal  estate  and 
resi  estate.  The  only  question  would  ba  whether 
under  the  old  law,  in  a.  case  where  the  executor  was 
not  a  trustee,  he  Would  havd  subh  coatfel  Oret  thto 
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real  estate  as  to  be  able  to  band  it  over.  Iq  the 
case  before  me  there  is  a  trust  for  sale  aod  oonveraon, 
sod  it  appesrs  to  me  oompetent  for  the  exeoators 
and  trustees  to  agree  ivith  the  cestui  que  trust  to 
appropriate  the  nnoonverted  leasehoios  to  their 
shares  of  the  residuary  estate.  But  the  qnestlon  has 
been  raised  whether  the  law  has  been  altered  by  the 
fourth  section  of  the  Land  Traosfar  Act,  1897.  It 
lias  been  argaedthat,  having  regard  to  the  connection 
ii)  which  that  section  is  found,  it  is  to  be 
read  aa  confined  to  real  estate,  and  that  it  does 
not  extend  to  chattels  real,  I  flo  not  think  so. 
Thelangnage  is*' That  the  personal  representatives 
may  in  the  absence  of  express  provision  to  the 
contrary  in  the  will,  with  the  consent  cf  any  person 
entitled  to  any  legacy  given  by  the  dec«astd  person, 
or  to  a  share  in  his  residuary  estate " — that  must 
mean  residuary  estate  whether  it  be  personal  or  real 
— "  appropriate  any  part  of  the  reaianary  ettate  of 
the  deceased  Sn  or  towards  satisfaction  of  that 
legacy."  It  seems  to  me  that  "  the  residuary  estate*' 
there  must  mean  what  it  meant  before — ^namely,  any 
renduary  estate,  whether  personal  or  retl,  and  that 
the  section  applies,  so  far  as  it  is  applicable  at  all,  to 
the  case  before  me.  Then  it  is  said  that  the  power 
of  appropriation  which  existed  before  is  done  away 
with  by  this  aection,  and  that  now  its  provisions  ae  to 
[giving  notice  and  tbe  like  must  be  followed,  other- 
wise yon  cannot  appropriate  at  all.  I  do  not  a^iee. 
If  the  principle  of  appropriation  be  as  I  have  stated 
it  I  dbnotseethatthe  Acta£fect8  thepowerincases  wh^re 
there  is  a  trust  for  conversion.  The  Act  may  have 
vomeappHcationtocaseswherethereisnosuohtrust.  As 
to  those  I  say  nothing. 

The  second  question  of  the  summons  relates  to 
the  three  nintn  shares  which  are  settled.  The 
cestui  que  trusts  of  these  shares  can  only  take 
in  satisfaction  of  what  is  given  them  such 
investments  as  are  authoriaed  by  the  will 
which  creates  the  settlement.  Subject  to  that 
condition  I  think  those  appropriationa  may  be  made. 
That  disposes  of  the  whole  matter,  except  as  rfgaids 
the  appropriation  of  the  particular  houses  at  the 
partionlar  valuations  reffired  to  in  the  first  question. 
No  evidence  has  been  resd  except  an  affidavit  of  the 
plaiotiflGi  aaying  that  there  have  oeen  valuations  of  the 
property,  and  exhibiting  them.  Upon  that  I  cannot 
)iroceed.  If  I  am  to  approve  of  these  particular 
appropriations  I  mutt  kuow  what  the  whole  estate 
amounts  to,  so  as  to  know  that  the  shares  of  residue 
are  in  excess  of  the  property  proposed  to  be  appro- 
priated in  re»pect  of  tbem;  and  I  must  have  in 
support  of  this  tbe  evidence  of  t^e  valuers.  All  I 
can  do  is  this.  I  can  declare  that  the  plaintiffs  CiU 
lawfully  appropriate  the  properties  of  the  kind  in 
question,  and  let  them  act  upon  their  own  responsi- 
biUty  iu  making  these  particular  appropriatioos  at 
tbe  amoimts  named;  or  I  can  direct  an  taqairy 
as  to  whether  these  particular  appropriations  are 
right  and  proper.  [At  the  request  of  the  plaintiff  his 
lordship  took  the  former  course.] 

Solicitors,  Holme,  Son,  &  Oodden. 
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(Darling  and  Channdl,  JJ. 

Oloucestbr  Municipal  ELEcnox   Petition,    In 
the  Matter  of, 
FoBD  AND  Others  {Petitioners)  v.  Newth 
\Respondent),  (a.) 

Election  law — Municipal  corporation — Town  councillor 

(a.)  Bieported  \fy  E.  G.  Stillwzll,  E^.,  Barrister* 
at^Law. 


— Bisqualifioaiion — Contract  wUh  council — Release 
hi/  committee  —  Batifieation  by  council —^  Municijxil 
Corporations  Act,  1882  (45  &  46  Vict,  c  50),  s.  12, 
sub'Section  1  (c). 

The  respondent,  in  answer  to  an  advertisement,  sent  in 
a  tender  offering  to  supply  to  a  city  council  certain  goods 
at  specified  prices  for  the  period  of  twelve  months  certain. 
This  tender  was  accepted,  and  the  respondent  supplied 
goods  from  time  to  time.  Shortly  before  the  comjuetioa 
of  the  twelve  months  the  respondent,  wishing  to  stand  as 
a  candidate  at  the  forthcoming  election  of  councillors, 
applied  to  a  committee  of  the  council  to  he  released  from 
his  contract.  The  committee  resolved,  subject  to  approval 
htf  the  council,  to  release  the  respondent  as  from  that  date. 
He  was  then  nominated,  and  after  his  nomination  the 
council  ratified  the  resolution  of  the  committee.  A  petition 
was  presented  against  him,  alleging  that  his  election  was 
void  on  the  ground  that,  at  the  date  of  his  nomination, 
he  had  an  interest  in  a  contract  with  the  council. 

Held,  that  the  advertisement,  tender,  and  acceptance 
constituted  a  contract  in  which  the  respondent  had  an 
interest,  and  that  the  ratification  of  the  committee^ 
resolution  by  the  council  after  the  nomination  of  the 
respondent  did  not  relate  bach  to  the  date  of  the  resoluiion 
because  the  interests  of  pertons  other  than  the  parties  to 
the  contract  might  be  affected;  and  therefore  the  re- 
spondent having  an  interest  in  a  contract  with  the  council 
at  the  date  of  his  nomination,  was  disqualified  and  his 
Section  void, 

Argom  nt  of  qaestions  of  law  reserved  for  the 
opinion  of  the  court. 

Thii  was  a  petition  under  tbe  Municipal  Oorpora- 
tions  Act,  18S2  (45  &  46  Vict.  c.  50),  against  the 
return  of  the  respondent  to  the  office  .  of  town 
councillor  for  the  Tuffley  Ward  of  the  City  of 
Gloucester,  which  was  tried  before  H.  B.  Manscd  Jones, 
Esq.,  a  commissioner  for  the  tiial  of  municipal  election 
peutaons. 

The  election  was  held  on  the  1st  day  of  November, 
1900,  when  the  respondent  waa  declared  to  be  eU cted. 

The  petition  alleged  that  William  James  Newth, 
the  respondent,  was  disqualified  for  being  elected  aod 
for  being  a  councUlor,  on  the  ground  that  at  the  time 
of  his  nomination  iuid  election  he  had  an  interest  in  a 
contract  with,  by,  or  on  behalf  of  the  council  of  the 
said  dty,  and  prayed  that  it  might  be  determined  that 
the  respondent  was  not  duly  elected  and  that  his 
election  was  void. 

It  was  proved  that  the  council  of  the  dty  of 
Gloucester  upon  the  5th  of  December,  1899,ad?ertiMd 
for  certain  articles  for  the  use  of  tbe  corporation 
during  the  eosuing  year  and  invited  tenders. 

On  the  13th  of  December,  1899,  the  respondmt 
tendered  for  certain  goods  in  the  following  form^ 
which  he  had  obtained  from  the  couocil*s  office  : 

•'  City  of  GlouocBttr." 
«  To  the  Str<!et  Committee.*' 

'*  Gentlemen, — I  hereby  off^  to  fupply  for  the 
twelve  months  coding  the  3Ut  of  December,  19U0, 
the  undermentioned  goods  as  required,  the  best  of 
their  respective  hinds  and  to  the  eutite  satisfactton  of 
the  city  surveyor,  delivered  at  ihe  Corporation  D^put, 
Stroud-road,  JG^loucester,  in  guaranteed  makera'  drums 
or  barrels  scaled  down.*' 

Then  followed  a  long  list  of  arliclei  and  prices. 

It  was  signed  by  the  respondent. 

Oa  the  22ndof  December,  1899. the  Street  Oommittee 
resolved  that  it  be  recommended  that  cettain  lenders 
be  accepted  at  the  sever«l  prions  therein  respettively 
nentiooed,  among  them  being  that  of  the  respoodivnt 
for  oil  and  colours. 

On  the  same  date  a  letter  wai  sent  tofaioL  iolonii^ 
ing  him  that  hi«  tender  was  aooeptcd. 

On  thB  80th  tit  Jioaprf*  1900,-  at  a  qpitrtsrly 
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meetiDg  of  the  ooimcil,  it  was  resolved  that  the 
minute  of  the  Street  Committee  of  tbe  22  dd  of 
December,  1899,  be  approved,  adopted,  and  con- 
firmed. 

From  the  22ad  of  December,  1899,  up  to  and 
including  the  20th  of  October,  1900,  the  respondent 
supplied  from  time  to  time  goods  according  to  tbe 
said  tender  when  and  as  required  by  the  couucil,  and 
received  payments  for  the  same  from  time  to  time  to 
a  considerable  amount. 

On  the  19th  of  October,   1900,  there  were  ▼arloos 
•  accounts  amountiog  to  over  £54  due  to  him  which 
were  not  all  p»id  uotil  the  19  en  of  December. 

On  the  19tti  of  October,  1900,  theie^pODdeat,  being 
anxious  to  btand  as  a  candidate  at  the  forchcoming 
election  of  couucillors  in  November,  appl  ed  to  the 
Finance,  Estates,  and  Wetter  works  Oomiuutee  (wndnot 
to  the  Street  Committee,  who  had  risen  fcr  tbe  day) 
to  be  relieved  from  his  tender  or  contract,  whea  the 
following  miouti  and  resolution  of  th«t  committee 
was  passed : 

"  It  was  reported  that  Mr.  W.  J.  Newth  intended 
to  offer  himself  as  a  oaudidAte  at  tbe  folio wiai;  elec- 
lioni  if  not  pr  judiced  by  tbe  fact  th^t  h«  hid  given 
an  estimate  for  supplying  ceitain  articles  thai  may 
be  requirea  by  tho  ooip^i<*tion  up  to  the  end  of  the 
year. 

"Besolved:  That  subject  to  this  minute  being 
approved  by  the  council,  Mr.  Newth  be  released  from 
thtt  estimate  or  contract  referred  to  as  from  this 
date." 

On  the  24 bh  of  October  the  respondent  was 
nominated,  and  on  the  Ist  of  November  declared  to 
be  elected  to  the  cf&ce  of  councillor. 

On  the  30th  of  October  the  council  resolved  that 
the  minute  of  the  Finauce,  E^ta'es,  and  Waterworiis 
Committee  of  the  19th  of  October,  1900,  be  approved, 
adopted,  anl  confirmed, 

Oa  the  above  facts  being  proved  it  was  contended  by 
the  respondent's  oounjiel  that  he  was  not  disqualified  for 
being  elected  and  for  being  a  councillor  under  section 
12,  sub- section  1  (r),  of  the  Muuictpal  Corporations 
Act.  1882  (45  &  46  Viot.  c.  50),  on  the  ground  that : 

(1)  There  was  no  contract. 

(2)  That  if  there  was  a  contract  it  was  rescinded 
before  the  24th  of  October. 

i3)  That  tbe  existence  of  a  debt  for  ^oods  sup(]plied 
ore  the  24th  of  Ojtober,  and  not  pi  id  fur  until 
Beoembery  was  not  an  interest  in  any  contract  within 
tbe  meaning  ui  the  said  section. 

The  It-arned  commissioner  determined  that  the 
respondent  was  not  duly  elected  and  tbat  his  election 
wMtt  void,  bat  postponed  granting  his  certificate  until 
the  following  questim  which  he  submitted  for  the 
oonsideratiiu  of  the  High  Court  of  Juitice  hid  been 
determined  by  them. 

The  question  for  the  opinion  of  the  court  was 
whttber  the  said  Wiliiftm  James  Newth  was  dis- 
qualified for  being  uominated  and  elected  and  for 
D;ing  M  couuoilior. 

Section  12,  sub-section  1  (c),  of  the  Municipal  Cor- 
porations Aot,  1882  (45  &  40  Viet.  c.  50),  provides  that 
'A  perdon  sball  be  diBqualified  for  being  elected  and 
f  jr  bting  a  conncill  r  it  and  while  he  .  •  .  (c]  has, 
directly  or  indirectly,  by  himself  or  bi^  partner,  any 
share  or  interest  in  any  contract  or  employment  wiih, 
by,  or  on  behalf  of  the  couucil  " 

E.  TtrrtU,  K.C,  {Lewis  ( 'award,  K  C,  with  him), 
fj]^  the  respondent. — Tbis  petition  should  be  ditmls^ed. 
In  the  first  place  there  was  no  coutrtict.  Tbere  was 
merely  an  offer  by  the  respondent  to  supply  certain 
goods  during  the  year.  There  was  nothing  biudmg 
tbe  corporation.  Tbe-  corporation  need  not  buy  any 
goods^xrom  the  respondentk-  T^e  case  of  Spkeay, 


Dixon,  9  A.  &  E.  693,  supported  this  contention.    Iq 
that  case  a  servant  agreed  to  serve  one  person  us 
directed,   but  that  person  never  bound  himielf  to 
employ  the  servant  and  ther«>fore  it  was  held  there 
wa'*  no  contract.    In  Burton  v.  Great  Northern  Railway, 
2  W.  R.  257,  9  Bxch.  607,  the  plaintiff  agreed  to  pro- 
vide all  horses,  wagfl^ons,  &c.,  and  to  convey  all  grain 
and  merchandize  which  might  be  presented  to  him 
for  that  purpose,  from   Hatfield  to  Ware,  it  bauiK 
mutually  agreed  that  the  agreement  should  continiie 
for  twrlve  months.     In  the  mivldle  of  the  year  th« 
agent   of    th«  Great    Northern  Railway  Co.    wrote 
a  letter  to    the   plaintiff  informing   him    that  ttie 
arrangement     would     cease.       Thereupon     Burton 
brought  bis  action  for  breach  of  contract,  and  it  was 
held  that  there  was  no  contract.    There  was  no  under- 
taJiing  by  the  company  to  supply  anything  whatever; 
it  was  merely  an  undertaking  on  the  part  of  Barton 
that  he  would  carry  gocds  that  the  company  supplied 
him  with.    The  position  was  this :  That  so  long  as  that 
tender  existed  as  a  tender,  the  moment  the  corporation 
ordered  anything  from  the  peraon  who  made  the 
tender,  that  immediately  became  a  contract  for  the 
goods  so  ordered.     If  in  this  case  the  corporation, 
having  received  the  tender,  ordered  a  quart  of  oil, 
immediately  they  had  given  that  order,  before  the 
tender  was  withdrawn,  tbere  was  a  contract  for  the 
quart  of  oil,  and  no  more.    The  next  day  they  migbt 
order  some  paint,  and  there  was  a  contract  for  the 
paint,  and  so  it  continu«*d  until  the  tender  was  with- 
drawn.    The  case  of  Jiurion  v.  The  Great  Northern 
Railway  was  very  much  like  the  present  one,  becauae 
there,  before  the  expiration  of  the  year,  the  railway 
company    withdrew  from    agrfement;    and  it  was 
held  that  they  were  not  bound.    The  case  of  the 
Great   Northem  Railway  v.    WUham,  22  W.   E.   48,, 
L   R.  9  C.  P.  16,  is  on  all  fours  with  the  preiant  case. 
In  the  present  case  there  was  only  a  continuing  offer 
which  wbftn  accepted  is  a  contract,  but  as  a  con- 
tinuing offer  it  can  be   withdrawn.    It  is  the  same 
principle  in  the  three  cases  referred  to.  ^  In  the  first 
case,  employment  of  a  servant — ^no  binding  contract 
on  the  part  of  the  master;  in  the  second  case— no 
binding  contract  on  the  part  of  the  railway  company 
to  send  any  goods  whatever  by  the  carrier ;  and,  in 
the  third  case — no  binoing  contract  on  the  part  of  the 
railway  company  to  order  any  goods.     In  tbe  last  two 
cases,    however,    the    moment    that    an  order  was 
given  there  was,  to  the  extent  of  those  particular 
goods,     an     acceptance    of    the    continuing    offer* 
and  that  made  a    contract,    but    no    further.      In 
the  second  place,  if  there  was  a  contract  it  was  put 
an  ei»d  tj  oa  the  19th  of  October  when  the  respondent 
withdrew  his  tender.    The  committee  accepted  the 
withdrawal  and  agreed  to  release  him  from  it  before 
the  election,  subject  to  the  confirmation  of  the  council. 
The  conncil  confirmed  that  after  the  day  of  nomination 
but  before  the  date  of  the  election.     The  ratittcalion 
by  the  council  related  back  to  the  19th  of  Octohei: 
JJolton  ]*artnrr3  v.  Lambert,  37  W.  R.  23()  and  434,  41 
Ca.  D.  295.     In  the  third  place,  the  existence  and  meie 
c  'ntinuance  of  a  debt — the  relationship  of  debtor  anM 
creditor — ^fter    the    date    of  nomination  is  not  an 
interest  in  a  contract  within  the  meaning  of  the 
section.     In  the  present  case  goods  were  ordered  b? 
the  corporation  and  supplied  by  the  respondent  in 
October  and  the    accounts  were  payable   at    soma 
subsequent    date.      Payment    was    not  made    until 
Decembor—that  fact    ought    not  to  disqunlify  the 
respondi^nt.    Wills,  J.,  in  Ro?/8e  x.  Bir/ey,  17  W.  R. 
827,  L.  R.  4  C.  P.  296,  said,  at  p.  311  :    **  It  appe  rs 
to  me  very  dear,  when  the  terms  of  the  Act  come  to 
be  examined,  tbat  it  was  not  the  intention  of  tte 
Legislature  that  the  mere    relation  of  debtor-  and 
creditor  subsisting  should  of  itself  create  a  disquahfi- 
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oation."  Holdiiig  and  enjoying  a  contraot,  it  was 
held  in  that  case,  means  '*  holding  or  enjoying  a 
contract  which  a  mnn  might  be  called  on  to  execute." 
In  the  present  esse  the  respondent  did  not  enjoy  a 
contract  or  any  benefit  arising  therefrom  with'iu  the 
meaning  of  the  statute. 

Oonn^  also  referred  to  Iti  re  Portuguese  Consolidntcd 
Chpjper  Mines,  39  W.  E.  25,  45  Oh.  D.  16. 

Asquith,  K,a,  Ruegg,  K,C.,  and  8.  II.  Day,  for  the 
petitioners. — ^The  transactions  between  tie  Streets 
Committee  and  the  council  on  the  one  hand  and  the 
respondent  on  the  other,  in  the  months  of  December 
and  January,  constituted  a  contract  within  the  moan- 
ing of  the  section.  There  was  an  obligation  on  the 
part  of  the  corporation  after  accepting  the  respond- 
ent's tender  not  to  go  elsewhere  for  ihe  articles 
Bpecified  in  ic.  The  respondent  was  therefore  dis- 
qualified at  the  time  of  his  nomination.  As  regards 
tne  withdrawal  of  his  tender  and  the  acceptance  of 
the  withdrawal  by  the  committee,  the  ratification  of 
that  withdrawal  by  the  council  did  not  take  place  until 
after  tbe  date  of  the  nomination.  That  ratification 
would  not  in  this  case  dat^  back  to  the  acceptance  by  the 
committee  of  the  coimcil,  and  therefore  the  contract 
was  in  existence  on  the  date  of  the  nomination. 
Although  ratification  went  back  to  the  dato  when  the 
act  ratified  was  done,  ratification  could  not  affect 
prejudicially  or  otherwise  the  situation  or  status  of 
third  parties.  Batiflcation  acted  inter  partes.  An 
arrangement  come  to  between  two  persons  could  not 
retrospectively  invalidate  or  alter  the  status  of  other 
people.  The  position  of  Mr.  Neivth  was  a  matter  in 
which  the  public  and  the  electors  in  tbat  particular 
ward  were  interested ;  and  could  it  be  said  it  was  in 
the  power  of  a  cbaace  majority  in  the  town  council, 
perhaps  six  months  afterwards,  to  pais  a  resolution — 
when  a  petition  might  have  been  presented — to 
retrospectively  give  a  status  to  a  person  who  did  not 
possess  it  at  the  time,  and  thereby  cause  votes  which 
were  invalid  because  given  by  a  disqaalified  person  to 
be  valid  ?  Such  a  proposition  could  not  be  accepted, 
for  it  would  enable  a  chance  majority  in  tbe  town 
oooncil  to  alter  the  position  of  the  whole  body.  The 
committee  had  no  power  to  bind  the  council  Unless 
at  the  time  of  the  ratification  the  ratifying  party 
could  himself  have  validly  done  the  ant  the  rAttfication 
ii  no  good  :  Harford  v.  Linskey,  47  W.  R.  653  [1899] 
1  Q.  B.  852.  In  Bird  v.  Brown,  4  Ex.  Oh.  786,  fiolfF, 
B.,  said  at  pp.  798-9 :  <*  The  doctrine  ornnts  rcttihahitio 
retrotrahitur  et  mandato  cequiparatur  is  one  intelJi- 
gible  in  principle  and  essy  in  its  application  when 
applied  to  cases  of  contract ;  .  .  .  but  this  doctrine 
most  be  taken  with  ttie  qaalifioation  that  the  act  of 
r»tifioation  must  take  place  at  a  time  and  under 
circumstances  when  the  ratifying  party  might  himself 
have  lawfully  done  the  act  which  he  ratifies." 

Counsel  was  not  required  to  argae  as  to  the  third 
point. 

H.  Terrell,  K.C.,  replied. 

Daklietg,  J. — This  case  arises  out  of  a  municipal 
election  for  the  city  of  Gloucester.  A  Mr.  Newth 
was  nominated  and  electpd,  and  it  was  objected  that 
he  is  disqualified  from  being  ei<>c'ed  and  from  being 
a  counciliiMr  by  reason  of  the  Mnuicipal  Corporations 
Act,  1882,  B.  12,  sub-section  1  (c),  wbich  rays:  "A 
person  shall  be  disqualified  for  being  elbutt  d  and  for 
being  a  councillor  if  aod  while  he  has,  directly  or 
indirectly,  by  himself  or  his  partner,  aoy  share  or 
interest  in  any  contract  or  employment  witb,  by, 
or  on  behalf  of  the  council."  Mr.  Newrh  seems  to 
be  a  person  who  deals  in  oils  and  coloars.  On  the 
dth  of  December,  1899,  an  advertisement  was  put  ioto 
the  papers  as  follows :  "  City  of  Gloucester.  The 
Streets  Committee  of  «,the  Gloucester  Corporation  are 


prepared  to  receive  tenders  for  the  supply  of  the 
following  materials  for  the  twelve  months  ending  the 
31st  of  December,   1900,  namely  :  *'    Then  follows  a 
a  long  list  of  things  required..   In  reply  to  that 
advertisemeat    Mr.     Newch     wrote    this     answer : 
"  Gentlemen,  I  hereby  offer  to  supply  for  the  twelve 
months    ending    the    31st   of  December,    1900,   the 
undermentioned     good«     as     required,     the     best 
of   their   respective    kinds,  to    the   entire  satisfac- 
tion   of     the     city     surveyor,     delivered     at     the 
Corporation  Depot,  StroQd-ro*d,  Gloucester."    Upcn 
that,  teuderj  wtra  coosidered  by  the  committee,  and 
it  was  resolved :  *'  That  it  be  leoommended  tbat  the 
foUowiag  tenders  be  accepted  at  the  severnl  prioeM 
therein    respectively    meuiiooed.    •     .     •    Oil    aid 
colours,  Mr.  W.  J.  Newth."    Then  that  minute  was 
approved,  adopted,  and  confirmed  at  the  quarterly 
meeting  of  the  couucil  on  the  30th  of  January,  1900. 
Before  the  coofirmation  a  letter  was  written  on  the 
22ud  of  December,  1899,    by  the  city   surveyor  to 
Mr.  Newth :    *'  Dear  Sir, — I  have  to  iuform  youthat 
>our  tender  has  been  accepted."    Upon  that  it  is  said 
on  the  one  side  that  Mr.  Newth  was  disqualified  from 
being  elected,  because  he  had  a  share  or  interest  in  a 
contract    with    the  corporation;     and  if  that  is  a 
contract   undoubtedly    he    had   such    share    and- is 
dif qualified.       Bat    then  it    is   said   on   behalf    of 
Mr.  Newth  that  it  is  not  a  contract  at  all :  that  it  is 
a  merd  statement  that  if  called  upon  to  supply  certain 
quantities  of  oils  or  colours  he  would  supply  them  at 
a    certain  price ;    that  he  was  not  open  to  supply 
them    unless  he  was     called  upon;    and  that  the 
corporation  were  under  no  kmd  of  obligation  to  buy  . 
colours    from   him.      I    agree   that  if  there  is  no 
obligation    on    tbe    part    of    th6     corporation    it 
is  not  a  contract  at  all— if  the  corporation  are  not 
bound  to  anything  on  their  side,  it  seems  to  me  there 
is  no  consideration,  and  it  would  not  amount  tor  a 
contract.    The  question,  however,  is,  is  that  so  ?    Now 
I  do  not  think  tbere  is  any  direct  authority  upon  this 
point.    Of  the  cases  which  have  been  cited,  the  one 
which  throws  most  light  upon  it  is  that  of  the  Great 
Northern  Railway  Go,  v.  Witham.    In  that  case  there 
was  a  tender  like  this  one,  whtch  was  accepted  just 
as  this  one  has  been ;  but  there  was  something  more : 
there  was  an  order  signed,  and  the  question  was 
whether  the  order  which  had  be^-n  signod  nhould  be 
executed — whether  the  court  should  enforce  the  exe- 
cution of  that  order.   I  think  the  j  udges  in  deciding  the 
case  distinctly  left  that  question  open.    Keating,  J., 
said :  <*  If,  before  the  order  was  given,  the  defendant 
had  given  notice  to  the  company  that  he  would  not 
perform  the  agreement,  it  might  be  that  be  would 
have  been  justified  in  so  doing."    Of  course,  if  there 
.haid  beea  a  binding  contract,  ttie  defendant  in  the  case 
referred  to  would  not  have  been  justified  in  doiog  any- 
thing of  the  kind,  because  it  would  meau  a  breach 
of  contract.     Therefore,  I  think  that  learned  judge 
purposely  refrained  from  deciding  that  point.     The 
same  tblng  occurred  in  the  judgment  oi  Brett,  J., 
who  said:  "I  agree  with  this  judgment.     It  is  not 
deciding  the  question  whether  rhe  defendant  might 
have  absolved  himself  from  the  further  performance 
of  the  contract  by  giving  notice."    That  is  another 
way  of  expressing  the  same  thing.      Therefore,   it 
seems  to  mc  that  so  far  as  cases  taave  been  cited' to 
us,  we  are  left  without  any  definite  authority  on  the 
question.     I  think  we  must  look  at  the  documeuts 
themselves.     What  do  they  say  ?    The  advertiaemeot 
says  :    "  The  Streets  Committee  of   the  Gloucester 
Corporation  are  prepared  to  receive  tenders  for  the 
supply  of  the  following  materials,   for  the  twelve 
months  ending  the  31st  of  December,  1900."    I  think 
that  amounts  to  this:, "We  are  preparedio  receive 
tend^s  for  what  goods  of  the.  atpeoified  kiadB.  we 
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;  dnriBg  th4  period  of  a  year,  ending  the  3l8t  of 
Deoember,  1900.^'  The  supply  of  tbe  materials  for 
the  twelve  months  is  tbe  definite  thing  which  the 
fitceeti  Committee  said  they  wanted  to  have  the 
tender  for.  Thereupon,  Mr.  Newth  said :  **  I  off<!r 
to  supply  the  imdermentioned  goods  as  required." 
That  is  tQ  say,  he  would  supply  »uoh  ariioles  as  he 
dealt  in— oil  and  colour— as  were  indnded  in  the  supply 
for  tbe  twelve  months,  whenever  he  was  required  to  do 
so  by  the  corporation,  and  he  would  supply  them  *'  at 
the  foUowing  prioet."  As  required  means  *'  as  inti- 
mated to  me  by  order  that  they  are  wanted."  Upon 
that,  passing  by  the  minute,  comes  this  letter,  written 
on  behalf  of  the  corporation  :  *'  I  have  to  inform  you 
that  your  tender  has  been  accepted."  What  dn^n  tb«t 
mean  ?  I  think  it  means :  **  We  accept  your  c  ff  r  to 
supply  such  articles  as  we  intimate  to  you  are  a  part 
of  the  supply  wauled  during  the  twelve  montl^  at 
the  price  you  have  stated."  I  think  there  was  an 
obligation  on  tbe  part  of  the  corporation  to  buy  those 
artides  from  Mr.  Kewth.  I  do  not  thiLk  that  tbe 
corporation  would  hav»  been  justified  in  simply 
treating  that  tender  of  Mr.  Newth's  as  a  mere  price 
list  and  going  where  tbey  pleated  to  buy  what  they 
wanted.  If  that  be  so,  that  is  a  contract.  I  do  not 
say  I  feel  certain  about  that,  becausa  I  cannot  see 
that  wa  have  any  real  authority  upon  such  a  pr  iut, 
and  because  the  question  was  expressly  reserved  and 
left  open  by  the  two  judges  who  decided  tbe  case  of 
tbe  Oreai  Northern  Railvxiy  Co,  v.  Wilham,  But 
still,  reading  the  present  case  fcr  myself.  I  come  to 
the  conclusion  that  it  is  a  contract..  There  is  an 
obligation  on  both  sides,  and  it  is  dearly  a  contract 
in  Mich  Mr.  Newth  has  an  interest. 

But,  it  is  said,  tbe  contract  was  put  an  end  f  o.  Mr. 
Newth  was  noiPinated  as  a  candidate  for  the  conned 
on  the  24th  of  October;  but  on  the  19ih,  hm  being 
anxious  to  stand  as  a  candidate,  applied  to  the  Finanop, 
Estates,  and  Waterworks  Committee  to  be  relieved 
from  his  tender  or  contract;  and  the  following 
minute  and  resolution  of  that  oonmiittee  was  passed  : 
''It  was  reported  that  Mr.  Newth  inteided  to  cffor 
himself  as  a  candidate  at  the  forthcoming  dection,  if 
not  prejudiced  by  the  fact  that  he  had  given  an 
estiinatefor  supplying  certain  artides  that  may  be 
required  by  the  corporation  up  to  the  end  of  the  year. 
*  Besolved:  'Tbat  subject  to  this  mioutn  being 
approved  by  the  coimdl,  Mr.  Newth  be  releas  d  from 
the  esomate  or  contract  referred  to  as  from  this  date  *  " 
That  would  be  as  from  the  19th  of  October,  1900.  Oa 
the  30(h  of  October  the  council  resolved  that  tbe  fore- 
going minute  be  approved,  adopted,  and  confirmed. 
IJpon  that  it  was  argued  that  that  is  a  contract ;  and 
it  must  be  taken,  alter  what  I  have  said,  that  it  is  a 
contract.  On  the  other  hand  it  was  argued  that  the 
contract  was  put  an  end  to ;  that  it  was  put  an  end 
t)  oo  the  30tQ  of  October  as  from  the  19th  of  Ootober, 
because  th«  ratification  by  the  coundl  on  tbe  30th  of 
what  was  done  on  the  19ui  relates  back  to  the  19th ; 
that  the  contract  absolutely  ceased  and  determined 
on  the  19th  of  October ;  and  that,  therefore,  when  Mr. 
Newth  watnominated  on  the  24th  he  was  not  interested 
in  any  contract  became  there  was  not  one.  Now,  a 
good  deal  has  been  dted  to  us  with  regard  to  how  far 
the  ratification  by  one  party  of  what  has  been  done 
by  another  will  rdate  back.  I  am  not  goiog  to  cay 
if  that  were  simply  a  matter— if  Mr.  Newth  were  not 
a  candidate  at  ail— between  the  man  who  had  under- 
taksn  to  supply  oil,  and  the  corporation,  that  that 
might  not  be  a  perfectly  good  pnttiog  an  end  to  the 
oontraoi  on  the  19th  of  Ootober,  by  reason  of  what 
was  done  on  the  19th  and  ratified  by  what  was  done 
on  the  30th.  But  I  think  that  in  this  case  there  are 
CMPijdiytionak^idb  JMke  that  diffsrent  f  rom^a  mere 
fMUMIoii  di  riAMlliio|(.  wUdh  iras  jf ctob  between  th^ 


parties  to  the  contract  tbemsdves.    The  question  in 

this  case  is  as  to  whether  thare  was  a  contract  sub- 

sistiog  so  as  to  produce  a  ditqualificatton  in  Mr. 

Newtn  on  the  24th  of  October.     As  between  the 

parlies  it  m'ght  possibly  have  been  put  an  end  1 1  ao 

tbat  ndther  could  sue  the  other  after  the   19th  of 

October.    Supposing  one  or  the  other  had  been  swd 

between  the  19  th  and  the  30th— before  theratificattoa 

took  place— I  do  not  think  it  is  necessary  to  attempt 

to  dedde  what  would  have  been  the  consequences,  but 

it  is  quite  clear  that  difficuUies  would  have  arisen. 

But  iu  this  Cise,  it  seems  to  me,  we  are  not  dealing 

with  a  mere  contract   between   two    traders;    we 

an*  dealing   with   a   question   which   has    received 

judicial  interpretation   in  the  case   of   Harford   v. 

LinBkey.    In  that  case  Wright,  J.,  said  the  nomina- 

tiou    was,  for  that  purpose,    an  essentid  part   of 

the  election,  and  if  tbere  were  no  cooipetLtortf  it  did 

constitute  toe  eleotioo,  by  virtue  of  tbe  express  words 

of  section  56.    A  different  construotion  migbt  produce 

much  confuuou,  that  learned  judge  added,  and  he 

indicated  what.    On  the  24th  of  October,  when  Mr. 

Newth  was   nominated,  it  was   entirely   uaoertain 

wbetber  that  contract  wa«  put  an  end  to  or  not  as 

between  the  parties.    Sappos  ng  that  on  the  30th  the 

C3undl  had  said,  *'  We  do  not  ratify  what  has  been 

done  b^  tbe  Fioance  Committee  P  "    It  could  not  be 

oontendfd  then  tbat  the  contract  was  put  an  end  to, 

for  it  would  have  been  an  enduring  contract  and 

nobody  could  say  on  the  24th  of  October  whether 

Mr.  Newth  was  or  was  not  a  person  interested  in 

a  contract;   that  was  not  dedded.  even  as  between 

him  and  tbe  corporation,  until  six  dnys  later.     It 

appears  to  me,  therefore,  that  that  matter  aa  between 

Mr.  Newth  and  the  corporation  cannot  put  an  end 

to  tbe  contract  to  this  exteot:  that  it  cannot  aff<x:t 

the  rights  of  third  parties,  such  as  are  the  dectors  of 

tbe  my  of  Gloucester,  and  such  as  are  any  other 

candidates  who  might  be  nomioated  for  t^e  seat  for 

which  Mr.  Newth  was  a  candidate.    It  ndght  very 

well  indeed  be  tbat  there  is  only  one  other  candidate 

as  in  the  case  of  Uarford  v.  Linslay ;  and  if  Mr.  Newth 

were  disqudlfied  be  (toe  other  candidate)  would  be 

entitled  to  dection  at  once  without  a  poll  being  taken. 

Therefore,  it  seems  to  me,  we   cannot   hold   that 

t-^e    resolution   of    the    19th   of    October    by   the 

Finance  Committee,  and  the  ratification  on  the  30th 

of  October  by  the  corporation,  put  an  end  to  tbe 

contract  so  aa  to  qualify  Mr.  Newth  on  the  24th  of 

October,  when,  if  they  had  not  ratified  as  they  did 

on  the  30th,  Mr.  Newth  would  have  been  disqualified. 

I  do  not  think  it  necessiary  to  g^  into  the  general 

Uw  about  ratification  and  consider  whether  the  cass 

of  BoUon  Partners  v.  Lambert  is  really  as  good  sa 

authority  as  it  has  been  represented  to  us  or  wh<»ther  it 

is  not.    It  seems  to  me  that  that  point  is  provided  for 

in  the  case  of  Bird  v.  Brown,  and  also  is  practically 

provided  ior  in  tbe  definition  rf  what  ratification  can 

do  and  how  it  affects  the  nghts  of  thicd  parties  in 

certain  instances  in  the  case  of  BoUon  Partners  ▼• 

Lambert    and     in    tbe     judgment     delivered     by 

Cotton,  L  J. 

There  is  one  other  point,  and  it  is  this :  It  seems  that 
Mr.  Newtti  pupplied  some  oil  which  was  not  paid  for— 
it  was  supplied  before  the  19ch  of  October,  before  tbe 
time  when  he  desired  to  bacome  a  candidate,  and  up 
to  December  it  had  not  been  paid  for.  No  doubt 
there  was  an  existing  debt  due  from  the  corporation 
to  Mr.  Newth,  and  it  is  contended  that  tbat  ia 
itsdf  amounts  to  sach  a  contract  as  to  be  a 
disqualification  within  the  words  of  the  section. 
But  iu  the  view  I  take  of  the  case,  holding  as  I 
have  done  on  the  first  and  second  points,  it  is  not 
necessary  to  dedde  the  thicd  point  which  I  have  jort 
mMiOM,    1  think  vff  judgnMit  oli«  giV(*  on  thi* 
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pdat  ought  to  be  very  oaref  ally  oootidered,  beoanse 
coBtiogeac  difficulties  on  bolding  either  way  are  many. 
Anyway,  taking  the  view  I  have  done  on  the  first  and 
second  poioti,  my  expresrions  on  the  third  would  ba 
Bometbing  like  an  o&t/er  dictum^  and  under  the  oiroum- 
Ntttnoes  I  prefer  not  to  indicate  any  opinion  as  to  ho  ^r 
the  third  point  thould  be  decided. 

Chastnell,  J. — I  am  of  the  same  oploioo.  As  to 
the  first  point,  whether  at  any  tim«  prior  to  the  t ap- 
posed determination  of  it,  there  was  a  contract,  I 
confess  I  entertain  no  doubt  at  all.  I  quite  agree 
that  it  depends  upon  the  words  of  the  documents 
used  ia  a  pftrticuUr  cafle,  i»nd  tba*:  there  might  be 
documents  somewhat  similar  to  the  one  in  question 
which  do  not  amount  to  a  contract — thttc  there 
might  ba  wtiat  has  been  called  a  unilateral  coo- 
tract  ooly ;  or,  on  the  other  hand,  it  mi^ht 
simply  show  that  which  becomes  a  c  ntract  ouly 
M  an  ordbT  is  given  for  particular  goods  needei. 
AU  that  might  t^xist  iu  such  docameuts.  Oa 
the  other  htuid,  it  seems  to  me  that  apply  ng 
one's  koowledge  of  business  to  what  ine  knows 
is  the  function  of  the  patties  iu  luch  a  case  ^s 
this,  a  very  little  indeed  m  such  documents  is  quite 
Ruffident  to  turn  the  transaction  ioto  a  contract ;  and 
iu  the  p-esent  ca^e  I  think  there  U  quite  enough. 
Tuere  was  a  proposal  first  of  all  by  the  Corpora- 
tion of  Glouces  er  for  certain  things  to  be  sent  t  > 
ihem,  and  there  was  an  offer  made  in  respoose  to 
that.  Thtn  there  was  an  ncceptaoce  which  mado  a 
contract,  subject  oul/  to  the  qaeation  of  what  was 
the  subject-matter  of  it.  It  seem^  to  me  equally 
dear  thac  the  subject- matter  of  thlf  contract  was 
to  contiuue  fur  tho  year — to  supply  for  that  peiiod 
at  the  orders  of  the  corporation  tbeir  requirements 
iu  respect  of  a  particular  article.  Gomequently  there 
was  an  order  or  a  contract  between  the  parties  for 
the  rapply  for  a  3  ear  of  that  oil  and  colour  which 
Mr.  Newtn  tendertd  for. 

Then  the  second  point  is  the  one  which,  to  my  m'nd, 
is  »  very  n-al  difficulty  in  the  case,  a«  it  depends  vlmost 
•■ntirely,  as  it  seems  to  me,  upon  the  c^tse  of  Do  ton 
Partners  ▼.  Lambert.  That  case  was  cousi^ered  reoetitly 
m  the  Privy  C-uncil  in  the  case  of  Fieminy  v.  Tne 
Bank  0/ New  Zf aland,  [1900]  A.  C.  o77,  and  iu  ihe  vmw 
that  the  Privy  Council  ulliuiatelf  took  of  the  facts  of 
the  case  it  was  net  neces*af  y  togive  any  dec«*ioo  on  t&e 
pohit  whether  the  decision  ia  Ji'ft  n  Partntrs  v. 
Dimhert  is  a  biodiog  authority.  Taere  is,  howevdr, 
quite  enough  in  the  judgment  to  show  that  a  good 
deal  of  doubt  was  eutertaiued  about  the  c»«e.  Judg- 
ment was  delivered  by  Lindley.  L.J..  who  hiai»elf 
wfts  one  of  the  judges  in  the  Bolton  Purtnen  case, 
Waat  Liadiey,  L.J..  said  in  the  oa^e  of  Fleming  v. 
Tlie  Bank  of  New  Z.alani  Wds  tKis :  *•  Ttie  »tove 
view  renders  it  unnec«8sary  to  consider  any  question 
of  r«tificatioa,  or  to  deal  wit  a  the  decision  ot  Bo*  ton 
ParlntrB  v.  Lambert,  and  its  application  to  the  f  ACts 
in  this  case.  Tne  deciiion  refeired  to  presaots 
difficulties,  ani  their  lorJships  reserve  their 
liberty  to  reconsider  it  if  on  some  future 
fHacasiou  it  should  become  nece^sa'y  to  do  so." 
It  is  quite  clear,  therefor'',  that  the  P. ivy  Council 
were  not  tboroughly  satisfie  i  with  the  case,  au'l  that 
they  saw  th»t  ic  pres^'Uted  greac  difficulties  if  it  were 
to  t)e  treated  as  of  ge^erAl  application.  What,  it 
saeirs  to  me.  the  caut  of  Bolton  Partners  establish  id  is 
this,  and  this  oulj  :  That  after  there  has  been  a  ratifi- 
cation, then  the  rights  if  the  pirties  to  the  contract, 
or  the  supposed  cmtr«cc,  are  to  bd  ndjustrd  between 
thoie  p  tfti-s  as  if  there  h«d  baen  the  pri jr  author «ty. 
C  iijsequcntlv,  as  batwe^u  these  parties,  whru  the 
qa^9n  arisais  after  the  confirmation,  everyt^iog 
Uiust  be  decided  then  as  if  there  had  bsen  thia*  prior 


authority.  That  is  to  say :  If  in  this  parUstalar  case, 
any  question  arose  between  the  parci«s  after  the  80th 
of  Occober,  whether  aoy  reference  was  between  them  to 
acts  as  between  the  19th  and  the  30th  or  not,  any  snoh 
question  arising  between  them  on  the  30th  of  October 
must  be  decidMl  upon  the  footing  that  the  contract 
was  put  an  end  to  on  the  19  h  of  October— beoanse  it 
had  been  in  a  sort  of  preliminary  way  put  an  end  to 
as  from  that  date^  subject  to  the  oounrmation.  Tliat 
is  as  between  the  parties.  But  it  \b  quite  dear  there 
are  exceptions  to  the  rule.  If  anybody  has  acquired 
rights  in  the  meanwhile,  it  is  apparent  from  the  case 
of  Bolton  Partners  that  is  part  of  the  exceptions  whidi 
are  there  referred  to.  Coniequently,  it  seems  to  me 
that  when  as  between  any  other  parties  than  the 
immediate  parties  to  the  contract,  or  in  any  question 
m  which  anybody  else  ii  iotarested,  the  question  has 
to  be  oonsidered^-and  has  to  be  considerad  prior  to 
the  confirmation  —  it  is  then  quite  dear  that 
we  must  look  at  the  real  facts.  Now,  fai  the 
present  cisa  the  question  is  whether  or  not  on 
the  24th  of  October  the  respondent  was  quidified 
or  disqualified.  At  that  date  there  had  been  a 
resolution  parsed — an  act  done  by  the  oommittea 
— which  might  or  might  not  be  ooDfirmed ;  and,  as 
the  case  wUich  my  learced  brother  has  reieired  to 
{Harford  y.  Linsh&j)  shows,  a  man  must  be  .either 
qualified  or  disqualified.  At  that  time  it  seems 
impossible  to  tay  that  Mr.  Newth  was  not  diiqualified. 
Still,  after  that  particular  time  Mr,  Newth  had  in 
fact— indirectly  at  all  events — a  share  or  interest  in  it, 
because  his  rights  might  or  might  not  be  governed  by 
something  which  was  done.  Ttiat  being  so,  it  seems 
to  me,  in  amy  view  of  the  case  the  respondeat  was 
diequalified  by  being  a  party  to  a  con*ract,  which 
cou tract  wai  iu  extsteoca,  so  far  as  was  necessary  to 
preserve  a  kind  of  interest,  namely  on  the  24  th  of 
October,  at  the  time  of  his  dection. 

I  agree  that  it  is  not  necessary  to  dedde  the  third 
poiot,  and  on  the  whola  it  is  better  not  to.  It  does 
seem  to  me  there  is  a  substantial  difference  between 
the  words  of  this  Act  of  Parliameni  aud  those  of  the 
Act  of  PArltameut  whiah  were  considered  in  the  case 
of  R'tyse  v.  Bait-y,  Taere  is  a  subsuntial  diffarence ; 
cmulusioui  possibly  might  t>e  drawn  bith  ways,  and 
on  tue  whole,  .tharefori*,  it  is  better  n  t  to  dedde  it. 
Therefore  I  say  lo  more  abo  ^t  it* 

Appeal  dUmissid,  • 

Solicitor  for  petltioneri,  C,  T,  Conrtne.j  Lcwli,  for 
ir.  L'tngley~8mi'th,  Gloucester. 

S  ilicitors  for  re?p  md'n%  Ai/rt  n,  Biscoe,  <t  Barclay^ 


Feb. 


K.  B.  Div.  \ 

(Wills  and  Channdl.  JJ.)    f 

Keetox  v.  Sheffield  Coal  Co.  (LisfiTED).  (a.) 

Ptjor  f  au)^~Rating — General  district  rate—Appeal — 
Redaction  of  valuation— Demand  note —Summons — 
Maittr  of  complaint  arising  within  six  months  of  issue 
of  summons— Public  Health  Act,  ISl 5— Jervis*  Act 
(11  tfc  12  Ktci.  c.  43),  «.  1. 

Where,  on  appeal  against  an  assessment  for  ihe  poor 
rate,  the  rateable  value  of  premises  is  reduced  and  the 
a  mow  t  of  the  general  dis  rid  rate  is  in  consequence 
altered  so  as  to  agree  with  such  reduced  valuation,  a 
summons  may  be  issued  tt  enforce  a  demand  made  for 
the  payment  of  arrears  of  the  amended  district  rate  if  the 
demand  for  such  amended  rate  has  been  rnade  within  six 
mouths  of  the  is$ue  of  the  summons* 

(a.)  Bcported  byB.G.  Stillwei*,  B^.,  Barrister* 
at-LaW7 
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Kbbton  V.  Sheffield  Coal  Co.  (Limited). 


High  Coubt. 


2'he  right  to  demand  the  reduced  amount  of  the 
amended  rate  comes  iiito  operation  for  the  first  time  when 
the  amended  rate  is  made  in  accordance  with  the  reduced 
vaiuatioUf  and  the  fact  thai  a  demand  for  the  2>af/me7it  of 
arrears  of  the  district  rate  on  the  higher  valuation  had 
been  made  more  than  six  mont?is  previous  to  the  issue  of 
the  summons  does  not  cause  the  claim,  in  respect  of  which 
the  summons  urns  issned^  to  he  burred  bi/  virtut  of 
section  11  of  Jervis'  Act  (11  &  12  VicL  c.  43J. 

This  was  a  caie  stated  by  justices  of  the  peace  for 
the  West  Ridiog  of  the  county  of  York  for  the 
opinion  of  the  High  Court  upon  their  determination 
of  a  claim  made  by  the  appellant  on  behalf  of  the 
Hands  ^orth  Urbsn  District  Council  for  the  payment 
bv  tbe  respondents  to  the  said  council  of  the  sum  of 
£869  3s 

The  fact  I  proved  or  admitted  at  the  hearing  of  the 
claim  are  as  follows  : 

1.  Ttie  appellant  is  the  duly- appointed  collector  of 
rates  of  the  Hands  worth  Urbaa  Distiict  Council,  and 
was  duly  authorized  by  the  said  C3uncil  to  make  the 
above-mentioned  claim  and  to  institute  summary 
proceedings  in  support  of  such  claim. 

2.  The  respondents  are  the  rateable  occupiers  of 
certain  premises  situate  within  the  said «  councirs 
district,  and  comprising  the  coal  mine  shafra  and  the 
l«nd,  buildings,  mtchioery,  fixed  plant,  and  sidings 
connected  with  the  Birley  Collieries  (hereinafter 
referred  to  as  "  the  said  premises  "). 

3.  In  a  supplemental  valuation  list  made  for  the 
said  pairish  on  the  6th  of  November,  1897,  and 
included 'in  the  valuation  list  in  force  for  the  said 
ptrish  on  the  28th  of  December,  1897,  the  said 
premises  were  valued  and  assessed  at  a  rateable  value 
of  £10,137. 

4.  On  the  28th  of  December,  1897,  a  poor  rate  was 
male  by  the  overseers  of  the  poor  of  the  said  parish 
in  and  by  which  tbe  respondents  were  assessed  and 
rated  in  respect  of  the  said  premises  upon  the  said 
r a*  cable  value  of  £10,137. 

5.  Oa  the  23rd  of  March,  1898,  a  general  district 
rate  of  thrro  shillings  m  the  pound,  payable  in  two 
instalments,  was  made  by  the  said  council*  to  which 
the  respondents  were  rated  in  respect  of  the  said 
premises  upon  the  said  rateable  value  of  £10,137  at 
the  sum  of  £L,o20  lit. 

6.  On  the  2l8t  o|  Jane,  1898,  a  second  poor  rate 
was  duly  made,  by  wh'ch  the  respondents  in  re*pect 
of  the  said  premises  were  a^sesetd  ou  tbe  fame  rate- 
able value. 

7.  Oathe2Sth  of  July,  1S9.S  payment  of  the  first 
instalment  of  the  rail  sum  of  £l,<320  Us.  was  de- 
manded b/  the  council  from  tee  r^'Spondents  by 
nerving  upon  them  a  wiitten  demand  note  of  that 
date;  and  on  tbe  23rd  of  Sepneraber,  1898,  the 
respondeoti  paid  the  Bum  of  £3j6  88.  61.,  which 
last-mentioned  sum  was  accapted  bv  the  council  on 
account  of  the  first  half  r  f  the  said  district  rate ;  and 
on  the  2dth  of  October,  1898,  payment  of  the  second 
instalment  was  likewise  demanded  as  af  reeaid  ;  aod 
on  the  27th  of  March.  1899,  the  respDudents  paid  a 
like  sum  of  £356  8s.  Gd.,  which  was  accepted  by  the 
said  council  on  account  of  the  s&id  rate. 

8.  On  the  22Qd  of  November,  180S,  a  third  poor 
rate  was  made  for  the  said  parish  by  tbe  overseers  of 
the  ]^oor,  by  which  the  r^^spondeuts  were  rated  in 
respect  of  the  said  premises  upon  ttie  said  rateable 
value  of  £10.137. 

9.  On  the  22Qd  of  Ma'ch,  1899,  a  general  district 
rate  of  3s.  4d.  in  the  pouud,  payable  in  two  instal- 
ments, was  made  by  the  councU,  to  which  the 
respondents  were  rated  in  respect  of  th'^  said  premises 
upon  the  said  rateable  value  of  £10.137  at  the  sum  of 
£1,689  lOs. 


10.  On  the  2l8t  of  April,  1899,  the  respondents 
gave  notics  of  appeal  against  the  hereinbefore-* 
motioned  poor  rates,  but  not  against  either  of  the 
said  district  rates. 

11.  Payment  of  the  first  and  second  instalments  of 
the  said  last-mentioned  district  rate  was  demaodel 
by  the  council  from  the  respondents  on  the  10th  of 
May,  1899,  and  on  the  17th  of  October,  1899, 
ri'spectively,  by  service  upon  them  of  written  demand 
notes  on  these  date.*,  and  the  respondents  paid  the 
sums  of  £475  9s.  lOd.  and  £450  on  the  29th  of 
September,  1899,  and  the  5th  of  April,  1900.  re- 
spectively, which  said  sums  the  council  accepted  on 
account  of  the  said  district  rate. 

12.  On  the  4th  of  January,  1900,  the  arbitrator  (to 
whom  the  said  appeals  against  the  said  poor  rates  had 
been  referred  by  agreement)  awarded  that  the  rate- 
able value  of  the  said  premises  was  for  the  several 
periods  relating  to  the  two  first-mentioned  po  ir  ratss 
of  the  28th  of  December,  1897,  and  the  21st  of  Jane, 
1898,  respectively,  the  sum  of  £7,617  9s.  9d.,  and  for 
the  period  relating  to  the  last -mentioned  poor  rate 
of  the  22nd  of  November,  1898,  the  sum  of 
£8,279  4s.  Id. 

13.  In  accordance  with  the  said  award,  alterations 
and  amendments  were  duly  made  in  the  valuation 
lists  upon  which  the  said  poor  rates  were  bssed,  and 
on  the  19th  of  Mirch,  1900,  the  council  altered  tbe 
figures  of  the  said  general  district  rates  of  the  23rd 
of  March,  1898,  and  the  22nd  of  March,  1899.  so  as 
accord  with  the  alterations  so  made  in  the  valuation 
li«t9,  that  is  to  say :  The  rateable  value  of  the  said 
premises  in  the  said  general  district  rate  of  the  23rd 
of  March,  1898,  from  the  said  sum  of  £10,137  to  the 
sum  of  £7,517  9j.  9d.,  and  the  amount  due  in  respect 
of  the  said  premises  from  £1,520  Us*  to  the 
sum  of  £1,127  12b.  6d.,  and  the  rateable  value 
of  the  said  premises  in  the  general  district  rate  of 
the  22nd  of  March,  1899,  from  the  said  sum  of 
£10,137  t3  the  sum  of  £8,279  4s.  Id.,  and  the  amount 
dne  in  respect  of  the  said  premises  from  the  sum  of 
£1,689  10s.  to  the  sum  of  £1.379  17s.  4d. 

14.  The  council  on  the  30th  of  May,  1900,  and 
again  on  the  14th  of  June,  1900,  demanded  payment 
by  the  respondents  of  tbe  sum  of  £869  3s.,  such  last- 
mentioned  sum  being  made  up  as  follows :  1898, 
March  23rd.  —  General  district  rate  £1,520  lis., 
altered  to  £1,127  12^.  6d. ;  September  23rd.— Amount 
paid  by  tbe  respondents  on  account  of  the  said  rate, 
£356  8s.  61.  1899,  March  27  th.— Amount  paid  by 
tbe  respondents  on  like  account  £356  8s.  6d., 
making  together  £712  17s.,  leaving  balance  claimed 
£414  158.  6J.  1900,  March  22nd  —General  district 
rata  £1,689  lOs  ,  altered  to  £1,379  17s.  4d.  1899, 
September  29th. — Amount  paid  on  account  of  the 
said  rate.  £475  9s.  lOd.  1900.  April  5th.— Amount 
paid  on  like  account  £450,  making  together 
£925  9.'.  10 ).,  and  leaving  balance  claimed  £454  7s.  61. 
Total  amount  claimed,  £869  3s. 

15.  The  respondents  having  r(»fu«ed  to  pay  the  said 
sum  of  £869  3s.,  oomplaint  was  duly  made  on  behalf 
of  the  said  council,  and  a  summons  dated  the  24th  of 
July,  1900,  was  issuel  calling  upon  the  respondents 
to  answer  the  appellant's  said  claim. 

16.  On  behalf  of  the  respondents  it  was  oonteoddd 
that  the  matter  of  the  compiaict,  in  support  of  which 
the  summons  was  issued,  arose  more  than  six  montos 
previously  to  the  issue  of  such  summons,  and  tnat  the 
rec:>very  of  the  amount  claimed  was  barred  by  11  ft 
12  Vict.  c.  43,  s.  11. 

17.  On  behalf  of  the  appellants  it  was  contended 
that  until  the  said  general  district  rates  had  respec- 
tively been  altered  so  as  to  agree  with  the  valuraon 
lists,  as  amended  in  accordance  with  the  award,  no 

^  valid  demand  oould  be  made  upon  the  respondenti  by 
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the  coitncil  in  respect  of  either  of  the  said  rates,  and 
that  paymMit  of  the  amount  claimed  had  not  beeA 
demanded  untU  within  »ix  months  of  the  issue  of  tbe 
summons,  and  that  therefore  the  master  of  the 
complaint  in  lespeot  of  which  the  sammons  was  issued 
arose  within  6uch  six  mouths  and  the  claim  was  not 
barred  by  11  &  12  Vict.  c.  43,  s.  11. 

The  jastices  were  of  opinion  that  the  recovery  of 
the  amount  claimed  by  the  couocil  was,  under  the 
circumstances,  bured  by  11  &  12  Yict.  o.  43,  s.  11, 
and  they  accordingly  dismissed  the  summons.  Ttxe 
question  for  the  opinion  of  the  court  was  whether  or 
not  the  jastices  were  right  in  so  doing. 

Hugo  Vountj,  K,C,9  and  72  C.  Glen,  for  the  appellant. 
— Tne  justices  were  wrong.  The  claim  was  not 
barred  by  section  11  of  11  &  12  Yict.  c  43.  The 
right  to  demaod  the  reduced  amount  did  not  come 
into  operation  until  the  reduced  rate  was  m«da  in 
aoooidance  with  the  reduced  valuation.  If  the 
summons  had  been  taken  out  before  the  anendment, 
the  respondents  would  have  been  ordered  to  pay  an 
ex  ^essive  amount,  and  it  may  be  that  the  excess  could 
not  bave  been  recovered  by  them. 

Counsel  referred  to  the  case  of  Sheffield  Walerworld 
C).  V.  Mayor  of  Shrffiehl,  34  W.  K.  153,  bb  L.  J. 
M.  C.  40. 

Tindal  Atkinson,  iT.C./snd  T.  S.  Ellison,  for  the 
respondents. — The  claim  is  now  barred.  If  a  man 
owes  a  sam  of  mcney  and  the  Statute  ot  Limitation  has 
begun  to  run  with  regard  to  it,  the  creditor  caonot 
recover  half  or  any  portion  of  that  sum  aft^r  the 
period  of  limitation  has  expired.  There  is  no 
authority  for  saying  that  in  this  case  the  time  ruos 
from  the  date  when  the  amended  demand  is  made, 

Ilifgo  YovHfjf  K.('„  replied. 

Wills,  J. — I  am  of  opinion  that  the  decision  of  tho 
justices  was  wrong,  and  that  the  amount  of  the 
amended  rate  is,  under  the  circumstances  of  this  case, 
resoverable.  What  was  demanded,  and  what  was  the 
subject  of  the  summons,  was  the  amount  of  the 
amended  and  rf  duced  rate.  Until  the  amount  of  the 
Bsaessment  had  been  reduced,  and  until  the  rate  had 
been  amended  in  accordance  therewith,  there  riever 
was  any  right  to  demand  that  smaller  sum.  There 
was  only  a  right  to  demand  the  larger  sum.  It  is  not 
nece«sary  to  decide  it,  but  I  am  very  much  of  the 
opinion  that  if  the  demand  for  the  larger  sum  had 
been  proceeded  with  and  a  summons  taken  out,  there 
would  have  been  no  answer  to  it  as  things  now  stand. 
In  my  opinion,  also,  the  rate  having  been  reduced, 
the  excess  might  have  been  afterwards  recovered  by  a 
ratepayer  who  had  paid  too  much.  I  cannot  believe 
that  any  such  injustice  as  has  been  suggested— namely, 
that  the  rating  authority  would  have  been  allowed  to 
keep  that  rate  which  had  turned  out  to  be  excessive 
— would  result.  It  seems  to  me  that  th^re  are  ample 
reasons,  consonant  with  both  statute  and  general  law, 
why  that  excess  amount  would  have  been  recoverable. 
However,  it  is  not  necessary  now  to  decide  that  point. 

I  base  my  judgment  in  this  case  upon  the  fact  that 
the  moment  the  rate  was  reduced  by  the  process 
pointed  out  by  Aot  of  Parliament  there  came  into 
operation,  for  the  first  timo,  a  right  to  demand  the 
reduced  sum.  Mr.  Tindal  Atkinson  has  said  th<ftt  if  a 
mao  owes  a  l%rge  debt  or  owes  a  definite  sum,  and 
the  Statute  of  Limitations  runs  with  regard  to  that 
sum,  the  creditor  certainly  cannot  recover  half  of  such 
sum  beyond  the  period  of  limitation.  That  is  lo 
as  regards  that  simple  proposition.  But  if  you  add 
to  that  propositioa  the  fact  that  a  new  right 
altogether  is  created  by  the  effect  of  legislaiion  after 
that  period  of  limitation,  which  right  makes  the 
smaller  sum,    for  the  first  time,  a  debt,  then  the 


matter  might  stand  very  differently.  But  here  it 
seems  to  me  we  have  to  look  at  the  words  of  Jervis'* 
Aot,  and  also  to  the  time  when  the  cause  of  complaint- 
first  arises.  The  complaint  here  is  that  the  respon- 
dents have  not  paid  the  amended  rate.  Now  the 
amended  rate  is  to  follow  the  valuation  list  in  force 
at  the  time  b^iog;  but  the  valuation  list  as 
amended  never  was  the  valuation  list  in  force  imtil* 
the  amendment  was  made,  and,  therefore,  the  rate 
which  is  ameiided  according  to  the  amended  valuation 
list  becomes  for  th«)  fir^t  time  the  instrument  which 
makes  it  the  duty  of  the  ratepayer  to  pay  a  smaller 
amount.  I  am  clearly  of  opinion,  therefore,  that  the 
appeal  must  be  allowed,  and  that  this  case  must  go 
btck  to  the  justices  to  make  the  proper  order- 
namely,  for  the  pa;m<nt:  of  the  arrears  of  the  reduotd 
rate. 

Chaitnell,  J.~I  am  of  the  same  opinion  for  the 
fame  reasons. 

Appeal  allowed  with  costs  ;  Itari  to  appeal  given. 

Solicitors  for  the  appellant,    CrowdeVf   Vizord,  «t' 
Oldham,  for  Creswick  <fc  Son,  Sheffield. 

Solicitors  for  the  respondent*,  Ihllm'in  it  PritrJtard, 
for  //.  if-  J.  Miio field,  Sheffield. 


Q.  B.  Div.  1  T^„  oo 

(Bruce  and  PhilLmore,  J  J.)  /  ''*"•  ^- 

HoARB  V.  W.  KiTcniB  &  Son.  (o.) 

Factory  Acts — Ventilation — **  Dust  generated  and  inlialed 
by  the  ivorkers  to  an  injurious  fcdent*'— Direction  by 
factory  insjfedor  requiring  a  ftn  to  he  provided — 
Factory  and  Workshop  Act,  1878(41  &  42  Vict.  c.  16), 
s.  36. 

By  section  36  of  the  Factory  and  WorJeshop  Act,  1878, 
it  is  provided  that  where  in  a  factory  any  process  is 
carried  on  by  which  dust  is  generated  a7id  inhaled  by  the 
workers  to  an  injurious  extent,  an  inspector  of  factories 
may  direct  a  fan  or  cthtr  mechanical  mtans  of  a  proper 
Cffnstructwn  Jor  the  prevention  of  such  inhalation  to  be 
jtrovide  i, 

Ifeldf  that,  in  as^eriaining  whether  dust  was  gemrated 
or  inhaled  to  an  ii^Jurious  extent,  it  is  not  necessary  to 
prttve  that  the  health  of  any  of  the  workers  was  actually 
injured  ;  it  is  sufficient  if  the  inhalation  of  the  dust  has 
a  tendency  to  injure  health. 

Case  stated  by  the  police  magistrate  for  West 
Ham. 

An  information  was  preferred  by  the  appellant,  ote 
of  her  Majesty's  inspectors  of  factories,  charging  that^ 
the  respondents,  being  the  occupiers  of  a  jute  mill/ 
the  same  beme  a  factory  within  the  meaning  of  the 
Factory  and  Workshop  Acts,  1878  to  1895,  wherein 
an  impurity — to  wit,  dust — was  generated  and  inhnled 
by  the  workers  to  an  itjarious  extent,  did  fail  to 
comply  with  a  notice  served  en  him  by  the  appellant 
requiring  him  to  provide  a  f«n  or  other  mechanical 
means  for  preventing  such  inhalation. 

The  facts  proved  before  the  magislra'.e  were  as 
follows  : 

The  respondents  were  the  owners  of  a  jute  mill, 
which  was  a  factory  within  the  mtaning  of  the  above 
Acts. 

In  the  "  preparing  "  and  ''  bitching ''  rooms  in  the 
factory,  dust  in  large  quantities  was  generated  by  tue 
processes  the-e  oarriea  on.  This  dust  consist -d  of 
jute  fibre  mixed  with  a  £maU  quantity  of  common 
dust.    There  was  notQing  ot  a  poisonous  oharactar  ia 


(a.)  Reported  by  0.  G.  Wilbraham,  Esq.,  Barrister- 
at-Law. 
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the  d Oft.  The.  use  of  faos  as  reoommeDcled  by  the 
sppeUant  would  redaoe  the  smount  of  dust  in  the 
Atmosphere  inhaled  bj  the  workers. 
.  Notice  to  provide  sach  fans  within  one  month  was 
duly  serred  on  the  respondents  by  the  appellant,  but 
the  respondents  faOed  to  comply  there mth. 

Some  120  persons  were  employed  in  the  rooms  in 
question.  Of  these,  seyeral,  selected  by  the  appellant, 
were  medioally  examined  on  hit  behalf.  Several  more, 
iJso  selected  l^  the  appellant,  were  called  as  witnesses. 
The  evidence,  however,  failed  to  prove  that  any  of 
the  Workers  had  suffered  an  Injury  to  their  he«lth 
froi^  inhaling  the  dust  generated  by  the  processen 
there  carried  on.  Tbe  learned  magistrate  dismissed 
the  information  on  the  ground  that  it  had  not  been 
proved  thut  tbe  dust  generated  by  the  proces  i  had 
Deeli  inhaled  by  the  workers  to  an  injaiious  extent. 

Section  36  of  the  Factory  and  Workshop  Act,  1878, 
provides  as  foUows :  '*  If  in  a  factory  where  grinding, 
glassing,  or  polishing  on  a  wheel,  or  any  process  is 
carried  ou  by  which  dust  is  generated  and  inhaled  by 
the  workers  to  an  injurious  sxteot.  it  appears  to  au 
iospector  tbat  sndh  inhalation  could  be  to  a  great 
ext(»nt  prevented  by  the  use  of  a  fan  or  other 
mechanical  mesns,  t&e  inspector  may  direct  a  fan  or 
other  mechanical  means  of  a  proper  construction  for  the 
ptevention  of  such  inhalation  to  be  provided  within  a 
ressonable  time;  and  if  the  itame  it  not  provided, 
maintainv^d,  and  us^d,  the  factory  or  workiDop  shall 
be  deemed  not  to  be  kept  in  cjnfjrmlty  with  this 
Act" 

Section  33  of  the  Factonr  and  Workshop  Act, 
1895,  provides  that  section  36  of  the  Factory  and 
Workshop  Act,  1878,  shall  extend  to  "  any  factory  or 
workshop  where  any  process  is  carried  on  by  which 
any  gas,  vapour,  or  other  iopurity  is  generated  and 
inhaled  by  the  workers  to  an  injurious  extent." 

.  Daldy  (H,  Sutton  with  him\  for  the  appellint. — 
Tae  case  ought  to  go  back  to  tne  learned  iuagi«tr«te, 
because  he  in  effect  held  that  to  sustain  the  coarge  in 
,  tbe.informattou  it  w«s  necessary  to  prove  thst  aotu«l 
injury  to  the  bf  alth  of  the  workers  occurred.  That 
is  not  necessary ;  all  that  it  is  necessary  to  prove 
is  tbat  the  duit  or  other  impurity  existed  in  such 
intensity  as  to  be  iojorions.  Tne  object  of  the 
Act  wai  to  prevent  injury  to  the  health  of 
1  he  workers.  It  is  common  knowledge  that  the  inbala- 
lioQ  of  dust  is  not  usuallv  a  direct  cause  of  illness  but 
tbat  it  often  lays  the  seeos  for  phthisis  and  other  lung 
troubles.  Moreover,  it  frequently  happens,  as  in  the 
pTMent  case,  that  workers  who  are  known  to  have 
suffered  from  the  impurity  of  the  atmosphere  are 
reticent  wben  summoned  to  give  evidence  before  a 
magistrate.  There  was  p>itive  evidence  bef  re  the 
magistrate  tbat  dust  was  generated  and  inhaled  to  an 
iojorions  extent  ^hichhe  ought  to  have  tak«n  into 
considf  ration. 

The  respondent  did  not  appear. 

Bruce,  J.— The  question  for  the  deci*ion  of  tbe 
magistrate  is  whether  dust  was  generated  and  inhaled 
by  the  workers  in  the  factory  to  au  it  jurious  extent. 
It  is  sufficient  if  the  dust  has  a  tenoency  to  injure 
health.  It  may  bs  that  injury  to  health  would 
refult  only  after  lon^  exposure  to  the  impure 
atmosphere.  If  tbe  air  is  so  mipure  as  necessarily  to 
cause  injury  tp  health  it  is  not . necessary  to  p:Ove 
infjnry  to  ihn  health  of  any  p%rticulsr  workman.  It 
}8  enough  if  in  the  long  run  injury  to  health  would 
result.  If  the  magistrate  finds,  as  here,  that  the  dusty 
atmosphere  has  not  in  faot  injured  any  of  tbe  workers, 
that  is  not  enough.  He  must  find  whether  or  not  it 
isiojoriouf. 

Phillimorb,  J.— The  case  must  go  back  for  the 


magistrate  to  find  whethfsr  tbe  inhalation  of  the  dnst 
was  in  fact  injurious,  witt^  an  intimation  from  us  that 
for  that  purpose  it  is  not  necessary  to  find  that  ai  y 
one  was  actually  injured. 

Case  remitted* 

Solicitor  for  the  appellant.  Treasury  SoUcUor. 


"The  Hea^ther  Bell.*' 
HoRTON  V.  Ward   (/£.) 

S/n'p^ Charter-party — Right  of  mortgagee  of   ship  to 
repudiate  considereil. 

Although  there  are  certain  hinds  of  charttr-jitirtin 
whfch  m'ly  1>e  repudiated  hy  the  mortgagee  of  a  ship,  vn 
the  ground  thot  his  security  is  thereby  imjiaired  rtrrr- 
thehiS  a  mortgagee  cannot  challenge  or  repudiate  a 
charter' jmrty  merely  on  the  ground  that  its  tenttn  arr 
unfavourable  to  the  iiderests  oftJie  mortgager,  and  thtn- 
fore  of  himself 

This  was  an  aotfon  brought  by  Mr.  William  Hatton 
to  recover  dvmag^'S  f  -r  t'^e  alleged  wrongful  taking 
pofsession  of  a  vessel  by  the  defdudant  Mr.  WilJiam 
Ward  at  a  time  wben  tbe  vessel  iias,  as  was  alleged, 
under  a  chatter  t  j  the  plaintiff. 

The  facts  were  as  follows:  Tre  plaintiff  was  tbe 
proprieW  of  the  BHos  Abbey  H  tel  and  pier  at 
Col«jn  Bay,  North  Wales. 

Being  anxious  tj  n^cure  a  ser%ioe  cf  fa^teog^r 
boats  between  Bhos  and  Liverpool  during  the  summer 
season,  tbe  steamship  Heather  D41  wa^  |iut  upon  th« 
service,  and  the  plaintiff  partly  financed  her. 

Tbe  vessel  was  the  property  of  the  d«fenda«it,  biit 
in  Julv,  1900.  he  sold  her  to  the  Rjuth  Go«wt  and 
Gontioential  Service  Co.  (Limited)  f  «  £2.500.  £tS25 
being  paid  iu  cash  and  the  bilanoe  by  tajtsv  biiU  »c 
two,  four,  and  six  moutbs  rd»pecti?ely. 

On  the  29 di  of  August  the  South  Coast  and  Con- 
tinential  Service  Co.  entered  into  a  contmct  with  Ue 
plaintiff,  the  material  terms  of  which  are  set  out  in 
tbe  judgment. 

Toe  S^uth  Coast  and  Continental  Servioe  Co. 
mortgaged  the  ship  to  the  defendant  to  secure  ttm 
payment  of  the  a'uouutscu*  under  these  billf,  tne 
first  of  which  fll  due  on  the  4!li  of  Septemt)er.  On 
that  day  she  was  taken  in  execution  oy  the  sheriff 
uoder  a  judgment  which  had  betn  obtained  against 
her  owners. 

On  tbe  8th  of  September  the  sheriff,  hayinsr  leant 
of  the  existence  of  the  a^eenent  of  the  20th  of 
August,  withdrew. 

Toe  deftn')ant  thereupon  straightway  Stizsd  Lfr 
under  the  piwer  oonta*ned  iti  bis  mortgage,  one  of 
his  aforesaid  bills,  which  fell  due  ou  the  4th  uf 
September,  having  been  dishonoured  by  tLe  Contia- 
ental  Service  Co. 

Carver^  A'.C,  and  Ledie  Sco't,  for  tbe  plaint  ff.  con- 
tended that  th«  iigr^tiuent  amoumea  to  a  charter- 
party,  and  inasmuch  a«  the  dtfend^nt  had  hai  no  i  e 
uf  it  he  was  not  entitled  to  seize  the  »hip. 

They  cite!  Cory  Drot-ers  v.  athwart,  2  Times  L  It. 
508. 

Robson,  K.C ,  and  E.  M.  P.  Ifock,  for  the  deVdint, 
argued  that  the  agreement  did  not  amount  to  m 
charter-parry,  but  altemativfly,  if  it  did,  it  w^h 
intended  to,  ani  aottially  did,  iiip%ir  the  security  o< 

(a.)  Reported  by  Qwyniob  Hall,  Esq.,'Barri8tfr- 
at-Law. 
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the  mortgage  inaamnoh  as  it  rendered  the  TeBsel  lets 
aTailsble  for  immediate  sale  and  interfered  with  her 
ability  to  earn  freight. 

Tht-y  dted  Collins  v.  Lamport,  34  L.  J.  Ch.  196 ; 
Brown  v.  Tanner,  16  W.  E.  882,  L.  R.  3  Cb.  App.  697 ; 
Keith  V.  Burrows,  25  W.  R.  831,  2  App.  Ca«.  636 ; 
The  Celtic  King,  [1894]  P.  175. 

Jbuns,  p.,  in  delivering  a  considered  judgment, 
■aid:  Tbe  question  in  this  ease  is  whether  the 
defendant,  Mr.  Thomas  William  Ward,  was  justified 
in  taking  poseession  of  The  Heather  Bell  by  virtue  of 
a  mortgage  to  him  of  that  vessel  notwithirtanding  a 
oontraot  (I  purposely  use  a  general  term)  which  had 
been  entered  into  between  the  owners  and  the 
plaintiff  in  regard  to  her.  The  mortgace  to  the 
defendant  was  r«>gistered  on  the  13th  of  July,  1900, 
and,  after  recitiag  that  the  SoutU  Coast  and  Con- 
tinental Service  (Limited)  had  purchased'  The  Heather 
Bell  from  Mr.  Thomas  William  Ward,  mortgaged  the 
vessel  to  Mr.  Ward  to  secure  the  iostalments  of  the 
tiurohase-money  with  interest.  On  the  4th  of 
8ept<-mber,  1900,  default  was  made  in  the  payment 
of  one  of  theie  instalments,  and  thereafter  the 
defendant  was  unquestionably  entitled  to  exercise  his 
rights  as  mortgagee  and  take  possession  of  ^e  vessel 
unless  he  was  prevented  from  doing  so  by  the 
operation  of  the  cont*-act  to  which  I  iiave  referred. 
That  contract  was  made  on  the  29th  of  August,  1900, 
between  the  South  Coast  and  Continentid  Service 
(Limited)  and  was  in  the  following  terms: 
"Memoratidum,  wherebv  the  South  Coast  and 
GoDtinental  Service  (Limited),  the  owners  of  the  s.s. 
Heather  BeU  .  .  .  agrea  to  charter  ber  to  William 
Horton,  of  Bryn  Dinarth,  Colwyn  Bay,  from  the  29th 
of  August  until  the  15th  of  October,  1900,  on  the 
following  terms:  (1)  The  boat  shall  be  delivered  to 
W.  HortoD  at  Liverpool  forthwith  as  she  now  ii.  .  .  . 
The  vessel  shall  be  used  for  passenger  and  merchandize 
traffic  between  Liverpool,  Bhos-on-Sea,  LlandudLO, 
Meoai  Straits,  Colwyn  Bay,  and  Bhyl,  and  not  other- 
-wise  without  the  consent  in  writing  of  the  owners. 
(2)  It  is  admitted  that  at  the  present  tame  part  of  the 
machinery  of  the  boat  ii  held  as  a  lien  lor  repairs 
thereto,  and  is  has  been  agreed  that  the  said 
W.  Horton  will  advance  such  amount  as  may  be 
necessxry  to  liberate  such  machinery  and  shall  add 
saa.e  to  what  is  already  due  to  him  thereon.  (3)  The 
owners  also  admit  that  W.  Horton  has  advanced  certain 
other  sums  in  coimection  with  the  boat,  for  which  sums 
it  is  agreed  that  the  raid  W.  Horton  shall  have  a 
oharge  and  lien  on  the  boat  ranking  in  the  highest 
position  the  owners  are  able  to  fix  the  same,  having 
regard  to  the  existing  circumstai  cep.  (4)  The  said 
W.  Horton  is  hereby  authorized  to  sell  such  of  the 
effects  on  board  the  bo^t  as  may  not  be  requisite  or 
necessarv  for  the  use  of  the  boat  and  the  service 
aforesaid,  but  shall  bring  the  proce-ds  into  the 
aooounts  hereinafter  mentioned.  (5)  The  said 
W.  Horton  shall  be  in  no  way  responsible  •  .  . 
for  any  repairs  which  may  from  time  to  time  be 
neoeseary  or  desirable,  but  any  repairs  he  thinks  fit  to 
execute  shall  be  added  to  his  charge  and  lien. 
(7)  The  charterer  shall  keep  true  and  exact  aooounts 
of  all  receipts  .  and  of  all  payments  and 

expenses  of  the  service.  The  before-mentioned 
expenses  shall  be  paid  out  of  the  before-mentioned 
receipts  .     .     and  accounts  shell  be  made  up 

weekly.  (8)  The  profits  of  the  venture  (if  any)  shall 
belong  to  and  be  divided  in  equal  shares  and 
proportions  between  the  owners  and  the  charterer  at 
the  expiration  of  the  charter.  (10)  Li  case  the 
mortgsgees  of  the  said  vessel  shall  exercise  their 
rights  (if  any)  and  thereby  the  charter  hereby  granted 
aball  be  affected,  tie  owners  shall  not  be  responsible 


to  the  charterer  in  damages  or  otherwise  in  respect 
thereof." 

It  was  alleged  by  the  plaintiff  that  this  cantraot 
was  a  charter-party,  and  by  the  defendant  that  it 
was  an  ag^reement.  In  fact  it  was  both.  It  provided 
for  the  terms  on  which  the  plaintiff  should  use  the 
vessel  on  the  service  between  Liverpool  and  Bhos  and 
other  places,  and  it  also  gave  the  plaintiff  a  charge  on 
the  vessel  ia  respect  of  the  advances  and  payments 
made,  or  to  be  made,  by  him,  and  referred  to  in  clauses 
2  and  3.  The  law  with  regard  to  the  rights  of  the 
mortgagor  of  a  ship  to  deal  with  it  so  long  as  the 
mortgagee  abstains  from  taking  possession  is,  in 
general,  well  recogoized.  The  70th  section  of  the 
Merchant  Shipping  Act,  1854,  which  enacted  that  "  a 
mortgagee  shsll  not  by  reason  of  his  mortgage  be 
denmed  to  be  the  owner  of  a  ship  or  aoy  share  therein, 
nor  i>hall  the  mortgagor  be  deemed  to  have  caased  to 
be  the  owner  of  such  mortgaged  ship  or  share,  except 
in  so  far  as  may  be  necessary  for  makiog  such 
ship  or  share  available  as  a  security  for  the 
mortgage  debt,"  received  an  authoritative  exposi- 
tion by  Lord  Westbury  in  the  case  of  Collins  v. 
Lamport,  decided  in  1865.  It  was  there  laid  down 
that  *'  as  long  as  the  dealings  of  the  mortgagor 
with  the  ship  are  consistent  ynm  the  sufficiency  of  the 
mortgagee's  security,  so  long  as  those  dealings  do 
not  materially  prejudice  or  detract  from  or  impair 
the  soffidency  of  the  security  of  the  vessel,  as 
comprised  in  the  mortgage,  so  long  is  there  Parlia- 
meniary  authority  given  to  the  mortgagor  to  act  in 
all  respects  as  owner  of  the  veesel,  and  if  he  has 
authority  to  act  as  owner  he  has  of  necessity  authority 
to  enter  Into  all  those  contracts  touching  we  disoon- 
tton  of  the  ship  which  may  be  neceisarv  for  enabung 
him  to  get  the  full  value  and  full  benefit  of  m 
property.^'  This  esse,  therefore,  asserts  in  the  dearest 
terms  the  right  of  a  mortgagor  to  deal  with  his 
property,  provided  that  his  dealings  do  not  materially 
impair  the  security  of  the  mortgagee,  and  his  right 
so  to  deal  is  not  limited  to  doing  so  by  any  par- 
ticular form  of  contract,  whether  that  of  a  charter- 
party  or  any  other.  The  case  of  KeM  v.  Burraivs 
shows  that  the  mortgagor  is  by  no  means  bound 
to  employ  the  ship  in  a  way  profitable  to  himself  or 
of  advantage  to  the  mortgagee  as  providing  earnings 
of  which  the  mortgagee  mi^t  take  possession.  Lord 
Oaims  in  that  case  l«id  it  down  in  the  broadest 
terms :  '*  The  mortgagee  of  a  ship  does  not,  ordinarily 
speaking,  or  by  a  mortgage  such  as  existed  in  the 
present  case,  obtain  any  transfer  by  way  of  contract  or 
assignment  of  the  freight,  nor  does  the  mortgagor  of  a 
ship  undertake  to  employ  the  ship  in  any  partioular 
way,  or  indeed  to  employ  the  ship  so  as  to  earn  freight 
lit  all.  Toe  mortgagor  of  a  ship  may  allow  the  ship 
to  lie  tranquil  iu  dock,  or  h««  may  employ  it  in  any 
part  of  the  world,  not  in  eamiog  fmight,  but  for  the 
purpose  of  bringing  home  goods  of  his  own,  or  for 
his  own  benefit." 

The  principles  of  these  cases  was  followed  in  the  case 
of  Cory  Brothers  v.  Stewart  In  that  case  it  would 
appear  tbat  by  the  terms  of  the  charter-party  the 
whole,  or  nearly  the  whole,  of  the  freight  was  payable 
at  or  bdfoie  the  time  of  the  sailing  of  the  vessel, 
so  that  the  mortgagee  could  n  it  by  taking  possession 
obtain  any  or  any  substantial  advantage  out  of  the 
operation  of  the  charter-party.  **The  security," 
said  th«9  M«ster  of  the  Bolls,  *'  was  of  course  a 
freight-earning  ship,  but  a  particular  charter-party 
was  not  p«rc  of  the  secuncy.  That  w*b  not  what 
was  mortgaged.  The  ship  must  be  capable  of  earning 
freight,  but  not  necessarily  within  a  week  or  a  month, 
or  any  particular  period.  If  anything  had  been  done 
in  the  present  case  which  had  prevented  the  ship 
^  from  being  a  freight-earning  ship,  that  would  nu 
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doubt  have  impatred  the  secuiityi  but  what  had  in 
fact  happened  had  not  impaired  the  seourity.  The 
mortgagee  so  long  as  he  kept  possession  could  not 
throw  over  the  charter-party,  but  must  fulfil  it  in  all  its 
terms."  It  is  not,  to  my  mind,  easy  to  reconcile  the 
principles  laid  down  in  these  cases  with  the  prin- 
ciple which  governed  the  case  of  Brown  v.  Tanner 
in  the  Court  of  Appeal.  There  the  mort- 
gagor, after  making  a  charter-party  under  which 
freight  was  payable,  during  the  voyage  assigned  the 
freight  to  a  third  person.  It  was  held  that  the 
mortgagee,  having  taken  possession  before  the  freight 
became  due,  was. entitled  to  it  notwithstanding  its 
assignment  by  the  mortgagor.  Page  Wood,  L.J., 
in  delivering  the  judgment  of  the  court,  said : 
*'The  mortgagor  can  bind  the  mortgagee  by  a 
charter-party,  being  to  that  extent  in  a  different 
position  from  the  mortgagor  of  real  property,  who 
cannot  bind  his  mortgagee  by  a  lease.  Tlus  was 
decided  by  Lord  Westbury  in  Oollins  v.  Lamport. 
But  we  cannot  accept  the  inference  drawn  from 
that  case  by  Mr.  Druce,  that  the  mortgagor, 
having  so  effected  a  charter-party,  can  also  mortgage 
the  freight  before  it  becomes  due  so  as  to  prevent 
the  mortgagee  of  the  ship  on  taking  possession 
before  the  freight  is  due  from  receiving  it.  So  to 
hold  would  enable  the  mortgagor  to  deprive  the 
mortgagee  of  the  whole  benefit  of  the  security. 
The  ship  might  be  chartered  for  several  years, 
and  the  freight  immediately  assigned  behind  the  back 
of  the  mortgagee."  I  am  not  aware  whether  Lord 
Oaims  (who  was  Lord  Chancellor  at  the  time,  and 
who  appears  to  have  sat  in  the  case  decided  before 
Brawn  v.  Tanner)  was  party  to  the  decision  in  Brown 
V.  Tanner,  The  report  is  silent  on  the  point.  If  he 
was,  the  decision  in  Brown  v.  Tanner  clearly  canoot 
be  at  variance  with  his  lordship's  previous  decision  in 
Keitk  V.  Burrows,  But  I  confess  it  is  not  to  me  easy 
to  understand  why,  if  the  freight  under  a  charter- 
party  is  no  part  of  the  mortgagee's  security,  and  if 
the  mortgagor  may  make  a  charter-party  which 
yields  no  freight,  or  may  make  a  charter-party  under 
which  the  freight  is  made  payable  to  a  third  party 
before  the  voyage  commences,  he  may  not  assign  the 
freight  during  the  continuance  of  the  voyage.  It 
certainly  can  make  no  practical  difference  to  the 
mortgagee  whether  the  freight  is  alienated  by  the 
charter-party  itself  or  by  a  subsequent  document,  his 
power  of  obtaining  it  being  equally  in  both  cases 
destroyed.  However,  for  the  purposes  of  the  present 
case,  it  is  sufficient  for  me  to  say  that  whether  the 
freight  created  by  a  charter-party  can  or  cannot  be 
assigned  subsequently  so  as  to  defeat  the  prospect  of 
the  mortgagee  obtaining  it  by  taking  possession,  the 
mortgagee  cannot  ohaUecge  or  repudiate  a  charter- 
party  merely  on  the  groimd  that  its  terma  are 
unfavourable  to  the  interests  of  the  mortgagor  and 
therefore  of  himself.  I  may  add  that  the  case  of  The 
Celtic  King,  decided  by  Barnes,  J.,  illustrates  the 
kind  of  charter-party  which  does  impair  the  security 
of  the  mortgagee,  and  may  therefore  be  re- 
pudiated by  him.  In  that  case  there  was  an 
agreement  by  which  a  shipowner  whilst  a  steamer 
was  being  built  for  him  bound  himself  to  fit  her  for  a 
partfcular  trade — that  ia  to  say,  the  trade  in  frozen 
meat,  and  run  her  for  five  years  as  one  of  a  particular 
line,  and  it  was  held  that  this  agreement  would  have 
a  depreciatory  effect  upon  the  security  of  the  mort- 
gagee, "  It  seems  to  me,"  said  the  learned  jadffe, 
*'that  where  there  is  a  contract  of  this  particuLsif 
character  it  would  be  prejudicial  to  the  security  if 
the  mortgagee  were  to  be  obliged  to  admit  that  he 
could  not  sell  the  ship  to  realize  his  security  in  an 
open  market  without  that  restrictive  contract.  It  is 
not  like  an  ordinary  contract  for  the  ordinary  employ- 


ment of  a  ship  which  is  made  from  time  to  time  as 
things  are  good  and  as  things  are  bad,  but  it -is  a 
contract  which  binds  the  vessd  for  a  very  long  period 
and  has  various  clauses  in  it  which  might  make  it 
extremely  difficult  for  anybody  to  purchase  a  ship  of 
this  kind  if  they  were  bound  by  its  terms."  While, 
therefore,  it  would  seem  dear  on  the  earlier 
authorities  that  the  mortgagee,  as  I  have  said,  cannot 
repudiate  a  contract  made  by  the  mortgagor  on  the 
ground  that  it  is  unfavourable,  that  must  be  under- 
stood with  the  limitation  that  the  contract  mutt  not 
be  such  as  by  reason  of  the  length  of  time  durinff 
which  it  binds  the  ship,  or  by  reason  of  unusuu 
provisions  in  it,  to  injuriously  affect  the  power  of 
sale  by  the  mortgagee. 

To  apply  these  prindples  to  the  present  case.  Can 
it  be  said  that  the  contract  in  question  impairs  tlie 
security  which  The  Heather  Bell  constituted  for  tiie 
defendant  by  reason  of  his  mortgage  P  During  the 
argument  I  had  some  doubt  whether  the  seourity  was 
nOT  impaired  by  the  provisions  in  section  7,  whidi 
appeared  by  the  term  "  before-mentioned  expenses" 
to  make  the  sum  advanced  or  to  be  advanced  by  the 
plaintiff  under  clauses  2  and  3  payable  out  of  the 
gross  receipts  of  the  vessel.  This  would  have  been  in 
effect  an  aasignmeot  of  the  earnings  of  tdie  sh^ 
during  the  period  of  the  contract,  and,  notwithstand- 
ing t£e  case  of  Cory  Brothers  v.  Stewart^  I  should 
have  thought  it  difficult,  having  regard  to  the  deci- 
sion in  Broum  v.  Tanner,  to  hold  that  such  a  ooutcact 
did  not  impair  the  security  and  render  the  sale  of  the 
vessel  difficult,  if  not  impossible,  according  to  the 
view  taken  in  The  Celtic  King,  unless,  indeed,  it  could 
be  said  that  the  comparatively  short  time  during 
which  the  contract  in  the  present  case  was  to  be  in 
force — ^viz.,  till  the  15th  of  October,  1900 — ^m^de  a 
material  distinction  with  the  facts  in  the  case  of  The 
Celtic  King,  But,  on  considering  the  present  con- 
tract, I  come  dearly  to  the  conclusion  that  the 
"before-mentioned  expenses"  in  ciauie  7  do  not 
indude  the  sums  referred  to  in  clauses  2  and  3.  Tins 
difficulty  being  cleared  away,  there  remains,  I  think,  no 
other.  It  is  true  that  dauses  2  and  3  give  the  plaint^  a 
chargeand  lien  on  The  Heather  Bell  for  his  advanoeB,biit 
this  diarge  is  dearly  subordinated  to  that  of  the 
defendant,  and,  therefore,  in  no  way  impairs  his 
security.  The  right  conferred  by  section  4  to  sdl 
certaha  articles  of  equipment  appears  to  relate  to 
some  matters  of  very  tnfling  importance.  The  zest 
of  the  contract  provides  for  the  terms  on  which  the 
boat  was  to  be  run.  I  do  not  think  I  have  to  inquire 
whether  tiiese  terms  were  unduly  favourable  to  the 
plaintiff.  They  were  not  likdy  to  be  so,  as  the 
plaintiff  had  interests  in  the  steamer  running  apart 
from  her  earning^.  I  do  not  think  that  they  were 
unusual  terms  for  the  employment  of  such  avessd 
as  The  Heather  Bell,  constructed  as  she  was,  for 
exactiy  sudi  employment  as  is  contemplated  by  the 
contract.  I  doubt  if  they  would  render  ttie  vessel 
less  saleable  during  the  currency  of  the  contract; 
certainly  they  would  not  at  its  termination,  which 
was  only  some  five  weeks  after  the  defendant  took 
possession.  It  results,  therefore,  that  in  my  opinion 
the  defendant '  had  no  right  to  interfere  witd  the 
execution  of  the  contract ;  and  there  must  be  judg- 
ment for  the  plaintiff,  with  costs,  and  an  inquiry  as 
to  the  amount  of  damages. 

Solidtors  for  the  plaintiff,  Whiteley  &  Co, 

Solidtors  for  the  defendant,  Fwshckw  it  Hawkin$, 
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<EEourt  of  Appeal* 

From  Q.  B.  Div.  -) 

(A.  L.  Smith.  M.B.,  and  Cdlina  |  Feb.  19. 

and  Bomer,  L.JJ.)  J 

Pabsons  v.  The  New  Zealand  Shipping  Co.  (a.) 

Shifh-^Bill  of  lading— Goods  marked  as  in  margin — 
Delivery  of  g*  ods  otherwise  marked — Mistake  in  hill 
of  lading — Identification  marks — Liability  of  ship- 
owner— Exemption  in  case  of  incorrectness  in  marking 
^Bills  of  Lading  Act,  1855  (18  &  19  Vict.  c.  Ill), «.  3. 

A  hill  of  lading,  signed  hy  the  defendants*  manager, 
described  the  goods  comprised  in  it  as  *' being  marked 
and  numbered  as  in  margin,"  and  contained  the  follow- 
ing  dause:  **  The  ship  will  not  he  responsible  for  correct 
delivery  or  loss  unless  each  package  is  distinctly,  correctly, 
and  permanently  marked  by  tJie  merchant  before  ship- 
ment with  a  mark  or  number  and  address,"  Delivery 
was  offered  to  the  plaintiff,  who  was  the  indorsee  of  the 
biU  of  lading,  of  goods  which  were  marked  and  num- 
bered othervnse  than  as  in  the  margin  of  the  bill  of 
lading.  It  appeared  that  these  goods  had  been  intended 
by  the  shippers  to  form  part  of  the  consignment  repre- 
sented by  the  plaintiff* s  bill  of  lading,' but  that  they  had 
by  some  mistake  been  incorrectly  described  in  the  bill  of 
lading.  TJie  plaintiff  refused  to  take  delivery  of  the 
goods  in  question,  and  brought  an  action  for  damages  for 
short  delivery. 

Held,  that  the  plaintiff  could  not  maintain  the  action 

Per  CoIlinB  and  Bomer,  lj,JJ,^The  defendants  were 
not  precluded  by  section  3  of  the  Bills  of  Lading  Act, 
1856,  from  showing  that  the  goods  had  in  fact  been 
shipped  under  the  hill  of  lading,  and  that  there  was  a 
mistake  in  the  margin  of  the  bill  of  lading. 

Per  A.  L.  Smith,  M.R.— TAe  defendants  were  relieved 
from  liability  by  the  exemption  clause  in  the  bill  of 
lading  as  to  correctness  of  marking. 

Appeal  from  the  judgment  of  Kennedy,  J.,  on  the 
trial  of  the  action  without  a  jmy :  reported  [1900]  1 
a  B.  714,  48  W.  B.  mg,  170. 

The  plaintiff  was  the  indorsee  of  two  bills  of  lading 
for  a  quantitT  of  lambs'  oaroases  shipped  from  New 
Zealand  on  board  the  steamship  J*ifeshire  by  tiie 
Cbristchuroh  Meat  Co.  The  defendfants  were  the 
agents  in  New  Zealand  of  the  owners  of  The  Fifeshire. 
The  bills  of  lading  were  signed  by  the  defendants' 
manager,  and  described  the  goods  comprised  in  them 
as  "  beinff  marked  a&d  numbered  as  in  margin." 

The  biUs  of  lading  contained  the  following  clause : 
**  The  ship  will  not  be  responsible  for  correct  deliyery 
or  loss  uiiless  each  package  is  distinctly,  correctly, 
and  permanently  marked  by  the  mercmant  before 
sbipment  with  a  mark  or  number  and  address." 

On  the  aniTal  of  the  ship  in  London  deUvery  was 
offered  to  the  plaintiff  of  certain  carcases  which  were 
not  marked  and  numbered  as  in  the  bills  of  lading. 
The  plaintiff  refused  to  take  delivery  of  these  carcases, 
and  brought  this  action  for  damages  for  short 
delivf  ry« 

It  appeared  that  the  carcases  in  question  had  been 
intenoed  by  the  shippers  to  form  part  of  the  consign- 
ment represented  by  the  plaintiff's  bills  of  lading,  but 
that  they  had  by  lome  mistake  been  incorrectly 
described  in  the  bUls  of  lading. 

Kennedy,  J.,  gave  judgment  for  the  defendants, 
being  of  opinion  that  they  were  not  prevented  by 
section  3  of  the  BOls  of  Lading  Act,  1855,  Irom 
showing  that  there  had  been  a  mistake  in  the  descrip- 
tion in  the  bills  of  lading,  and  that  the  carcases  had 

(a.)  Beported  by  F.  G.  BtJOKBB,  Esq.,  Barrister- 
at-Law. 


in  fact  been  shipped  as  part  of  the  plaintiff's  con- 
signment. 
The  plaintiff  appealed. 

Danekwerts,  K,C,,  and  Loehnis,  for  the  plaintiff. 

Ckirver,  K,0,,  and  Leek,  for  the  defendants. 

The  following  cases  besides  those  referred  to  in  the 
judgment  of  CoUias,  L.J.,  were  cited :  Jes^el  v.  Bath, 
15  W.  B.  1041,  L.  B.  2  Ex.  267 ;  Brown  v.  Powell  Coal 
Co,,  23  W.  B.  549,  L.  B.  10  C.  P.  562 ;  Hopkins  v. 
HiUhcock,  11  W.  B.  597,  32  L.  J.  C.  P.  154. 

Cur.  adv.  vulU 

Feb.  19.— A.  L.  Smith,  M.B.,  read  the  following 
judgment:  This  is  an  action  by  an  indorsee  for 
valuable  consideration  of  two  bills  of  lading  signed 
by  the  defendants  to  recover  the  sum  of  £124  19«.  Id. 
for  short  delivery  thereunder  in  the  Port  of  London 
of  154  caresses  of  frozen  lambs  ex  steamship  Fifeshire, 
and  the  question  is  whether  the  plaintiff  was  bound 
to  accept  in  f uldlment  of  the  contract  contained  in 
these  bills  of  lading  carcases  of  frozen  lambs  which 
not  only  did  not  bear  the  marks  and  numbers  upon 
the  bills  of  lading  of  which  he  was  the  indorsee  for 
value,  but  bore  marks  and  numbers  which  were 
different  from,  and  not  those  upon,  the  bills  of  lad^g. 
It  is  sufficient  to  trace  what  took  place  in  respect  of 
one  of  these  bills  of  ladinsr,  for  by  so  doing  the  case 
will  be  freed  of  many  details,  and  the  point  will  thus 
become  more  conspicuous. 

On  the  30th  of  March,  1899,  the  defendants  signed 
a  bill  of  lading,  which,  so  far  as  material,  is  as 
follows  :  '*  Shipped  in  good  order  by  ihe  Ohristchuroh 
Meat  Co.  (Limited),  on  board  the  steamship  Fifeshire, 
now  lying  in  Timaru,  1,076  carcases  frozen  lambs, 
being  marked  and  numbered  as  in  margin,  to  be 
delivered  in  like  good  order  and  condition  "  (subject 
to  exceptions  not  material  to  this  esse)  '*  at  the  Port 
of  London  unto  order  or  assigns."  The  marks  and 
numbers  in  the  margin  of  the  bill  of  lading  were  as 
follows :  The  Sun  Brand,  Canterbury,  K.Z.,  Lamb 
622  X,  608  carcases,  722  X,  468  carcases,  weighing 
35,8061b.  The  meaning  of  these  marks  and  numbers, 
apart  from  special  meanioffs  unknown  to  the  plaintiff, 
was  that  608  carcases  of  Sun  Brand,  Canterbury, 
New  Zealand,  lambs  marked  622  X,  and  also  468 
carcases  of  similar  lambs  marked  722  X — i.e.,  1,076 
carcases  in  all,  and  so  marked  and  numbered,  had 
been  shipped  under  the  bill  of  lading  upon  the 
steamship  Fifeshire,  which  carcases  so  marked  and 
numbered,  and  not,  in  my  judgment,  carcases  marked 
and  numbered  with  other  and  different  marks  and 
numbers,  were  contracted  to  be  delivered  in  like  good 
order  and  condition,  subject  to  exceptions,  at  the 
port  of  discharge.  Before  dealing  with  what  these 
marks  and  numbers  further  indicated  I  wjU  state 
what  took  place. 

On  the  16th  of  June,  1899,  the  plaintiff  purchased 
the  lambs  covered  by  this  bill  of  lading  from  the 
agents  of  the  shippers,  the  Christchurch  Meat  Co., 
and  upon  such  purchase  received  an  invoice  from 
them.  By  this  invoice  the  plaintiff  was  debited  with 
1,076  carcases  marked  622  X  and  722  X,  and  for  these 
caresses  he  paid  the  sum  of  £820  Ud.  Id.  Upon  the 
purchase  the  bill  of  lading  was  indorsed  and  handed 
to  the  plaintiff,  and  he  also  then  received  from  the 
vendors  a  certificate  of  insiuranoe  which  covered  608 
PArcases  marked  622  X  and  468  carcases  marked  722 
X,  for  two  months  from  the  date  of  the  arrival  of  the 
steamship  Fifeshire  in  dock,  when  lying  at  the 
premises  of  the  Leadenhall  Market  Storage  Co.  and 
ether  places.  It  will  thus  be  seen  that  these  carcases 
were  shipped  under  specific  marks  and  numbers. 
They  were  taken  on  board  by  the  ^p  as  being 
carcases  so  marked  and  numbered,  and  were  to  be,  in 
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my  judgmeDt,  as  I  have  iaid  before,  delivered, 
BUDJeot  to  exceptions  not  material  to  the  point  in 
hand,  nnder  these  marks  and  numbers,  and  certainly 
not  onder  different  marks  and  nomberr,  at  the  port  of 
discharge.  There  is  no  question  in  this  ca«e  of  marks 
and  Dumb'-rs  beirg  obliterated  by  b^a  perils  or  other- 
^is^.  These  carcases  were  purchased  by  the  plaintiff 
from  the  shippers  under  the  specific  marks  and 
numbers,  and,  as  before  stated,  tne  plaintiff  held  a 
certificate  of  insurance  covering  carcases  so  specifically 
marked  and  numbered  and  none  oilier.  tTpon  the 
plaintiff  having  thus  become  indorsee  of  the  bill  of 
Ukding  and  purchaser  of  the  carcases  above  mentioned, 
appli^tion  was  made  on  his  behalf  for  delivery, 
together  with  others,  of  the  608  carcases  marked  622 
X  and  of  the  468  carcases  marked  722  X,  when 
delivery  of  the  468  carcases  marked  722  X  was  duly 
made,  but  delivery  of  the  whole  of  the  608  carcases 
marked  622  X  was  refused  upon  the  ground  tiiat  the 
defendants  could  not  deliver  the  whole  of  these  608 
carcases,  for,  it  was  said,  they  had  not  all  been 
shipped  on  board ;  but  the  defendants  were  willing  to 
deliver  to  the  plaintiff  507  of  the  608  carcases  marked 
622  X,  as  in  my  judgment  they  were  bound  to  do, 
but  this  was  101  carcases  short  of  the  bill  of  lading 
quantity,  and  in  respect  of  this  shortage  of  101 
carcases  they  subsequently  tender^^d  101  carcases  not 
marked  622X  but  carcases  marked  622  X.  These  the 
plaintiff  refused  to  accept  in  fulfilment  of  his  contract 
with  the  defendants,  and  Kennedy,  J.,  has  held  that 
he  could  not  refuse  and  was  bound  to  take  these  101 
carcases  not  marked  according  to  his  bill  of  la'linsr. 
but  marked  in  an  altogether  different  way ;  for  622  X 
is  certainly  not  the  same  mark  and  number  as  522  X ; 
and  the  plaintiff  appeals. 

Before  I  come  to  section  3  of  the  Bills  of  Lading 
Act,  1855, 1  wish  to  consider  whether  tiie  marks  and 
numbers  622  X,  which  are  the  marks  and  numbers 
whereby  to  identify  the  plaintiff's  carcases  and  with- 
out which  they  could  not  be  identified,  were  marks 
and  numbers  which  were  material  to  the  plaintiff 
either  as  regards  the  identity  of  the  carcases  which 
the  plaintiff  was  entitled  to  receive  under  his  bill  of 
lading  or  as  regards  his  dealing  with  the  carcases 
after  he  had  received  them;  for  if  material  to  the 
plaintiff  I  cannot  agree  with  Kennedy,  J.,  that  the 
plaintiff  was  boimd  to  accept  the  carcases  tendered  in 
fulfilment  of  the  contract  contained  in  the  bill  of 
lading.  If  the  marks  and  numbers  were  not  material 
to  tiie  plaintiff  other  considerations  would  arise,  and 
in  my  opinum  that  case  would  not  be  the  present 


Now,  first  of  all,  why  are  marks  And  numbers  of 
identification  placed  in  the  ordinary  course  of  business 
upon  goods  and  also  upon  a  bill  of  lading  P  In  my 
opinion,  in  the  first  place  to  identify  to  the  holder  of 
the  bill  of  lading,  whoever  he  may  be,  the  jgoods 
which  that  holder  is  entitled  to  demand  ana  take 
delivery  of  ex  ship  upon  its  arrival.  In  the  present 
case  there  were  in  the  hold  of  The  Fi/e$hire  many 
thousands  of  carcases  undor  different  bUls  of  lading 
with  different  mark^  and  numbers.  If  a  holder  of  a 
bill  of  lading  has,  for  instance,  a  bill  of  lading  for 
carcases  or  for  other  goods,  say,  for  com  in  sacks,  in 
a  shjp  containing  different  shipments  of  carcases  or 
com,  with  no  marks  at  all  thereon,  a  very  improb- 
able contingeu^,  what  is  he  to  demand  ex  ship  upon 
its  arrival  ?  It  seems  to  me  that  he  can  demand 
nothing  and  he  must  wait  until  all  the  holders  of 
other  Dills  of  lading  with  marks  and  numbers 
thereon  have  been  satisfied  and  then  take  what 
happens  to  be  left  in  the  hold  of  the  ship,  and  it  may 
be  tnus  lose  the  market  in  the  meantime ;  and,  again, 
if  he  has  a  bill  of  lading  with  marks  and  numbers  on 
It  and  no  goods  with  like  marks  and  numbers  oome 


up  out  of  the  hold  of  the  ship,  the  same  thing  must 
happen.  Again,  suppose  a  bill  of  lading  holder  were 
to  take  ex  ship  goods  not  marked  in  aooordanoe  with 
hid  bill  of  lading,  say,  goods  marked  as  in  this  cess 
522  X,  instead  of  goods  marked  622  X  according  to 
his  bill  of  ladiuff,  what  would  be  his  position  if  and 
when  the  holder  of  the  bill  of  lading  for  gojdt 
marked  522  X  came  and  demanded  his  goods  from 
the  bill  of  lading  holder,  who  had  taken  the  goods 
marked  522  X  under  a  bill  of  lading  only  covering 
goods  marked  622  X  ?  The  anstrer  is  obvious.  The 
person  who  had  thu^  taken  these  goods  would  have 
to  give  them  up.  Surely  these  matters  have  only  to 
be  stated  to  suow  the  materiality  of  marks  and 
numbers  of  identification  in  commerce  and  the 
importance  necf>ssarily  attaching  to  tbem  in  the 
can^g  on  of  daily  business.  £l  my  judgment  the 
marks  of  identification  in  this  case  are  very  material; 
although  there  may  be  some  cases  in  which  certain 
identification  marks  may  be  superfluous  or  for  some 
other  reason  immaterial,  but  this  remark  has  no 
place  in  the  present  case.  Again,  if  in  the  present 
case  the  plaintiff  could  be  foro^  to  take  the  oaroases 
marked  522  X,  as  Kennedy,  J.,  has  held  that  he  can 
be,  what  becomes  of  ^is  insurance  which  only  covered 
carcases  marked  622  X  and  not  caroases  marked 
522  X  P  In  my  opinion,  if  the  plaintiff  had  had  to 
ms^e  a  claim  against  the  insurance  company  if  the 
goods  were  burnt,  the  company,  imder  a  def (»noe  that 
Sieir  insurance  covered  carcases  marked  622  X  and 
not  carcases  marked  522  X,  would  stand  well  for 
judgment,  or  at  the  very  least  there  would  obviously 
be  protracted  litigation.  With  these  remarks  as  to 
the  materiality  of  marks  and  numbers  of  identifica- 
tion I  come  to  the  Bills  of  Lading  Act,  1855. 

Li  my  opinion  section  3  of  this  Act  prevents  a 
person  who  has  signed  the  bill  of  lading  from 
attempting  to  show '  in  a  case  such  as  this 
that  of  the  carcases  marked  622  X  101  wer^ 
not  shipped,  but  that  carcases  marked  522  X 
were  shipped  in  their  place.  In  my  opinion  the  Bills 
of  Lading  Act  was  passed  to  shut  out  a  person  who 
signs  the  bill  of  lading  from  a  oontroversv  such 
as  this  with  a  holder  for  value  of  a  bill  of  lading. 
This  section  enacts  that  ''every  bill  of  lading  in  the 
haitds  of  a  consignee  or  indorsee  for  valuable  con- 
sideration representing  goods  to  have  been  shipped 
on  board  a  vessel  shall  be  conduiive  evidence  of  snob 
shipment  as  against  the  master  or  other  person 
signing  the  same,  notwithstanding  that  such  goods 
or  some  part  thereof  may  not  have  been  so  shipped, 
unless  such  holder  of  the  bill  of  lading  shall  have  had 
actual  notice  at  the  time  of  receiving  the  same  that 
the  goods  had  not  been  in  fact  laden  on  board; 
provided  that  the  master  or  other  person  so  signing 
may  exonerate  himself  in  respect  of  such  misrepre- 
sentation by  showing  that  it  was  caused  without  any 
default  on  hie  part,  and  wholly  by  the  fraud  of  the 
shipper  or  of  the  holder  or  some  person  under  whom 
the  holder  claims."  No  question  arises  upon  the 
latter  part  of  this  section.  What  tien  are  the  goods 
in  this  case  represented  by  the  bill  of  lading  to  ha^ 
been  shipped  on  board  the  steamship  Fifeshire  ?  In 
my  opimou  the  representation  is  not  that  608  carcases 
not  marked  or  numbered  at  all.  nor  t^t  608  carcases 
marked  522  X  have  been  shipped,  but  that  608 
carcases  marked  622  X  have  been  shipped.  That 
being  in  my  opinion  the  representation  of  the  bill  of 
lading,  the  BiUs  of  Lading  Act  applies  to  this  case 
and  shuts  out  the  present  suggested  defence  from  the 
defendants,  and  l  do  not  think  that  the  Bills  o( 
Lading  Act  is  confined  to  marks  of  quality  and 
quantity  which  are  comparatively  rare  when 
compared  with  marks  of  identification,  and  which 
quality  marks  when  used  are  usually  coupled  with  a 
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statement  in  the  bill  of  lading  "weight,  contents, 
and  Talue  unknown.*'  la  my  opinion  section  3  of  the 
Bills  of  Lading  Aot  applies  to  what  is  usual  if  not 
univenal  in  oommeroe — yiz  ,  to  goods  as  in  the  present 
oaae  shipped  under  spedfio  marks  and  numoari  of 
identification,  and  so  represented  in  the  bill  of 
lading.  The  above  it  my  opinion  independently  of 
the  special  value  proved  in  this  case  to  be  attached  to 
the  marks  and  numbers  themselves.  It  was  proved 
that  '*  Sun  Brand  X "  denot<»s  the  quality  of  the 
carcMeB ;  thn  number  6  denotei  the  date  when  the 
animal  was'ki'led  and  put  into  ice ;  the  duplication  of 
the  numbers  (2.2  )  show  where  the  animal  was  killed 
and  frozen;  the  fiual  number  2  shows  the  grade. 
These  numbers  appear  to  me  to  be  material,  apart 
from  identification,  should  disputes  arise  as  to  the 
freshness  or  otherwise  of  or  about  the  quality  of  the 
carcases.  Moreover,  if  the  plaintiff  is  bound  to  take 
carcases  marked  522  X,  as  Kennedy,  J.,  holds  he  is, 
instead  of  carcases  marked  622  X,  ne  will  be  bound 
to  take  carcases  killed  and  frozen  at  a  date  different 
from  that  at  which  circa*  es  marked  622  X  in  his  bill 
of  lading,  which  he  bus  purchased,  were  killed  and 
frozen.  Oan  this  beP  I  think  not.  Kennedy,  J., 
embarked  upon  the  inquiry  as  to  whether  a  carcase 
marked  522  X  had  any  different  value  in  the  market 
for  meat  from  a  curcase  marked  622  X,  and  as  a 
commercial  article  he  found  that  it  was  absolutely 
unAffecttd  in  its  character  or  value ;  but,  with  sub- 
mission, it  is  not  merely  a  question  as  to  whether 
the  carcases  uuder  the  different  marks  were  of 
the  same  value  in  the  market,  but  whether  the 
marks  and  numbers  weie  material  or  immaterial 
to  the  plaintiff  If  I  purchase  cases  of  champagne 
identified  by  marks  ABO,  what  answer  is  it,  when  I 
daim  my  goods  so  marked  and  identified,  to  say  that 
the  goods  tendered,  which  are  marked  X  Y  Z,  are  of 
the  same  value  in  the  market,  or  even  of  greator  value 
than  those  marked  A  B  C  F  For  the  reasons  above  I 
think  that  the  marks  of  identification  in  this  esse  were 
of  materiality  to  the  plaintiff,  and  that  the  tender  was 
not  a  good  tender.  Kennedy,  J.,  als )  investigated 
the  question  whether  101  carcases  marked  622  X  were 
pot  on  board  at  Timam,  and  he  came  to  the  con- 
clusion that  they  were  not,  and  that  the  101  carcases 
marked  522  X  were  put  on  board  in  their  place ;  but 
this,  in  my  opinion,  for  the  reasons  above,  he  could 
not  go  into  as  a  defence  by  a  person  who  signed  the 
bill  of  lading,  and  I  think  that  the  plahitiff  oonld  not 
be  forced  by  tiie  defendants  in  this  case  to  take  the  101 
carcases  not  marked  according  to  his  bill  of  lading ; 
and  if  this  case  had  rested  here  I  could  not  have  found 
for  the  defendants.  For  the  reasons  hereafter  appear- 
ing I  need  say  nothing  about  tte  damages. 

A  very  formidable  point  was  next  taken  by  Mr. 
Oarver  for  ttie  defendants,  which  was  that  even  if  the 
tender  of  the  101  carcases  was  a  bad  tender,  the 
defendants  were  protected  by  a  clause  in  the  bill  of 
lading  from  being  sued  in  the  circumstances  of  tlus 
case  for  incorrect  delivery  of  608  carcases  marked 
622  X.  This  clause  is  as  follows :  <*  The  ship  shall  not 
be  responsible  for  correct  delivery  or  loss  uuless  each 
package  is  distinctly,  correctlv,  and  permanently 
marked  by  the  merchant  before  shipment  with  a  maik 
and  number  or  address."  What  is  the  meaning  of 
each  package  being  correctly  marked  with  the  mark 
and  number  before  shipment  ?  In  my  judgment  it 
can  only  mean  correctly  marked  with  the  mark  and 
number  according  to  the  bill  of  lading;  for  with 
what  else  can  the  mark  and  number  upon  the  packoges 
mentioned  in  this  clause  be  correct?  These  marks 
and  numbers  most  also  be  distinct  and  permanent. 
In  my  opinion,  this  is  the  true  meaning  of  this  clause, 
and  it  was  inserted  to  meet  a  case  like  the  present, 
where  the  goods  were  not  correctly  marked  according 


to  the  bill  of  lading.  It  must  not  be  forgotten  that 
the  bill  of  lading  is  drawn  by  the  shippers,  who  ought 
to  make  the  marks  and  numbers  in  the  bill  of  lading 
and  on  the  good«  correct  with  each  other.  Kennedy,  J., 
has  found,  and  I  do  not  differ  from  his  finding  upon 
this  issue,  though  he  has  not  applied  the  clause,  for  it 
was  not  neoeisary  for  him  to  do  so  in  the  view  he 
took  of  this  case,  that  the  101  carcases  marked  622  X 
were  not  correctly  marked,  and  should  have  been 
marked  622  X,  in  which  case,  and  in  which  alone,  in 
my  opinion,  they  would  have  been  oofrectiy  marked 
within  the  meaning  of  the  clause.  As,  therefore, 
these  101  caresses  were  not  correctiy  marked,  this 
clause  comes  into  play  and  exempts  the  defendants 
from  the  present  daim  of  the  plaintiff.  For  this  last 
reason  I  tiiink  this  appeal  should  be  dismissed. 

Ck>LLiNS,    L.J.,    read   the    following    judgment: 
This  case  raiseii  a  point  of  some  difficulty  upon  the 
meaning  and  effect  of  section  3  of  the  Bills  of  Lading 
Act,  1855.    The  case  comes  before  us  on  appeal  from 
Kennedy,  J.,  in  whosejadgment  the  facts  are  folly 
set  out.    The  plaintiff  is  the  indorsee  for  value  of 
two  bills  of  lading  signed  by  the  defendants ;  and  he 
sues  for  damages  for  non-delivery  of  certain  carcases, 
part   of  a   consignment  of   frozen  lambs*  carcases 
embraced  in  the  s«id  UUs  of  lading.    The  same  point 
arises  on  both  the  bUls  of  ladmg,  and  it  is  not 
necessary  to  refer  to  more  than  one  of  them.    This 
acknowledged  the  shipment  of  *'  1,076  carcases  frozen 
lamb,"  "  bring  mark^l  and  numbered  as  in  margin*" 
The  marks  in  the  marsin  are  "  Sun  Brand.  Canterbury, 
N.Z.,  Lauib,  622  X  608  carcases,  722  X  468  carcases, 
weighing  35,8061bs."    The  learned  judge  has  found 
as  a  fact,  and  I  think  the  evidence  warrants  his 
conclusion,  toat  there  were  included  among  the  608 
carcases  described  in  the  margin  as  havinsr  the  marks 
622  X  101  carcases  marked  522  X,  which  by  a  mistake 
of  the  shippers  were  misdescribed  in  the  margin  of 
the  bill  of  lading  as  marked  622  X  instead  of  522  X, 
but  were  in  fact  shipped  under,  and  intended  to  be 
comprised  in,   the   bdl  of  lading.     Those  marked 
522    X  were,  as  he   finds,  of   precisely  the   same 
character  and  value  as  a  commercial  article  as  those 
marked  622  X,  so  that  a  contract  for  sale  of  Sua 
Brand  lambs,  eeoond  quality,  of  the  Christchurch  Oo.'s 
freezing  might  have  been  satisfied  equally  well  out  of 
either  mark  or  out  of  both  indiscriminately.    In  fact, 
the  first  two  marginal  figures  have  no  significance 
whatever  to  the    buyer,    and  convey   to   him   no 
representation  as   to    the   character   of   the   meat, 
The  final  figure  does  indicate  the  grade.    In  the  words 
of    Kennedy,     J.,     "The    meat    as    a    commercial 
article  is  absolutely  unaffected  in  its  character  or 
value,  whether  it  is  marked  522  or  622."    The  defend- 
ants tendered  those  carcases  marked  522  X  as  being  part 
of  those  shipped  under  the  plaintiff's  bill  of  lading, 
but,  the  price  of  frozen  lamb  having  fallen  since  his 
purchaie,  the  plaintiff  refused  to  accept  them,  and 
brought  this  action  for  dfunages  for  non- delivery. 
His  contention  is  that  under  section  3  of  the  Bills  of 
Lftding  Act,  1855,  the  defendants  are  estopped  from 
deny iug  that  the  goods  marked  as  described  in  the 
marffiu  of  the  bill  of  lading  were  shipped,  and  that, 
as  those  they  tendered  did  not  bear  identically  the 
same  marks,  there  has  been  a  failure  to  deliver,  which 
entities  the  plaintiff  to  the  damages  fix-'d  by  the  bill 
of  lading  in  case  of  lo*s — viz.,  the  invoice  price  of  the 
goods.    The  defendants,  on  the  other  hand,  contend 
that  the  goods  tendered  were  in  fact  the  goods  shipped 
under  and  comprised  in  the  bill  of  ladmg,  although 
some  of  them  were  by  mistake  described  as  bearing  a 
mark  which  they  did  not  bear ;  that  the  existence  and 
identity  of  the  goods  are  unaltered  in  fact,  though 
the  identification  may  be  more  difficult  by  reason  of 
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the  mifdcBoription.  And  this  was  the  view  taken  hy 
Kennedy,  J.  He  was  of  opinion  that  tiie  identity 
of  the  goods  tendered  with  those  shipped  under  the 
hill  of  lading  was  proved,  and  my  jadgment  is  based 
on  that  finding.  If  suoh  identity  oould  not  be 
established,  very  different  considerations  would  arise. 
As  the  plaintiff's  case  is  rested  wholly  on  the 
estoppel  of  the  Bills  of  Lading  Aot,  it  is  desirable  to 
see  what  was  the  mischief  to  which  that  Act  was 
addressed  ia  order  to  determine  whettier  lection  3 
will  bear  the  construction  placed  on  it  by  the  plaintiff. 
The  preamble,  so  far  as  it  relates  to  this  matter,  ii  as 
follows: /'Whereas  it  frequently  happens  that  the 
goods  in  respect  of  which  bills  of  lading  porporc  to  be 
signed  have  not  been  laden  on  board,  and  it  is  proper 
that  suoh  bills  of  lading  in  the  hands  of  a  bond  fide 
holder  for  value  should  not  be  questioned  by  the  master 
or  other  person  signing  the  same  on  the  ground  of  the 
goods  not  having  been  laden  as  aforesaid,  Be  it  there- 
fore enacted,"  &c.  The  mischief,  therefore,  which  it 
was  thought  desirable  to  remedy  only  arose  where  the 
goods  in  respect  of  which  the  bill  of  lading  purported 
to  be  signed  had  not  been  put  on  board,  and  toe 
master  or  person  signing  relied  on  that  fact  as  au 
excuse  for  non-deUvery.  Here  it  is  a  fact  that  all  the 
goods  in  respect  of  which  the-  bill  of  lading  was 
intended  to  be  signed  were  put  on  board,  though 
certain  of  the  marks  on  some  of  them  were  miscopied 
in  the  bill  of  lading,  and  the  person  signing  is  not 
setting  up  that  they  have  not  bteen  laden,  but,  on  the 
contritfy,  is  insisting  that  they  have  been  laden,  and 
is  claiming  to  deliver  them.  Section  3  is  as 
follows :  [His  lordship  read  the  section,  and  con- 
tinued :]  The  section  therefore  addresses  itself  to  the 
mischief  named  in  the  preamble.  It  deals  with 
persons  who  have  acted  on  a  misrepresentation  in  a 
bill  of  lading  that  goods  have  been  shipped  when 
they  have  not,  and  estops  the  person  signing  from 
denying  the  shipment  It  is  the  identity  of  the 
goods  shipped  with  those  represented  as  shipped  which 
IS  the  pith  of  the  matter ;  that  is  the  subject  of  the 
misrepresentation  referred  to,  and  nothmg  which 
would  not  be  material  to  such  identity  need  be 
embraced  in  the  estoppel.  It  is  obvious  that  where 
marks  have  no  market  meaning  and  indicate  nothing 
whatever  to  a  buyer  as  to  the  nature,  quality, 
or  quantity  of  the  goods  which  he  is  baying  it 
is  absolutely  immaterial  to  him  wheteier  the 
goods  bear  one  mark  or  another.  These  considera- 
tions throw  a  light  on  the  interpretation  of  the 
section.  It  is  only  asjto  "  such  shipment "  that  the  bill 
of  lading  is  said  to  be  conclusive,  and  such  shipment 
refers  back  to  the  goods  which  the  ^11  of  lading 


!  goods,  wuicnever  out  ox  any 
number  of  merely  arbitrary  marks  are  put  on  them, 
and  will  remain  the  same  whether  the  marks  were  on 
them  before  shipment  or  are  rubbed  off  or  dbanged 
after  shipment.  In  other  words,  they  go  to  the 
identification  only,  and  not  the  identity.  IHie  goods 
represented  by  the  bill  of  lading  to  have  been  shipped 
have  been  shipped,  and  a  mistaken  statement  as  to 
marks  of  this  class  merely  makes  identification  more 
dijfficult ;  it  does  not  affect  the  existence  or  identity 
of  the  goods.  It  seems  to  me,  taerefore,  that  both 
on  the  strict  wording  of  the  section  and  having  regard 
t)  the  mischief  to  which  it  was  addressed  the  plaintiff 
has  failed  to  bring  his  case  within  ttie  estoppel  which 
it  creates.  It  is  not  the  fact  and  it  would  not  be  true 
to  say  that  the  1,076  carcases  which  the  bill  of  ladinic 
represented  to  have  been  shipped  were  not  shipped 
bscause  the  bill  of  lading  did  not  correctly  describe 
the  mark  on  some  of  their  nimiber.  In  my  opinion, 
as  I  have  already  said,  their  identity  was  unaffected, 


and  the  property  in  them,  marked  as  they  were, 
passed  to  the  pl«inttff  on  the  transfer  of  the  bill  of 
hiding.  The  defendants  are  estopped  from  denying 
"  such  shipment,"  bat  nothing  more,  and  the  iiiip- 
ment  is  none  the  less  the  shipment  represented  by  the 
bill  of  lading  because  lome  of  the  marks  were  mia- 
detciibed.  The  defendants  are  not  here  questioning  the 
bill  of  lading  on  the  ground  of  the  goods  uot  having  t>een 
laden,  and  are  not  $iven  to  assertmg  anything  which 
they  are  estopped  from  asserting.  I  agree  with 
Kennedy,  J.,  that  to  adopt  the  construction  con- 
tended for  by  the  appellant  would  be  to  strain  the 
fair  meaning  of  the  section  and  extend  it  beyond  the 
mischief  it  was  intended  to  meet.  Moreover,  if  mere 
identification  marks  are  within  the  estoppel,  any 
discrepancy  betv^een  the  marks  on  the  goods  and  the 
mark  in  the  marg^  would  equally  destroy  the 
identity.  Every  difference  would  be  equally  material, 
whether  the  result  of  accident  or  clerical  error.  To 
hold  tills  would  impose  an  enormous  and,  indeed, 
havioff  regard  to  the  practice  of  talljio^,  an  im- 
possiue  teak  on  the  shipowners.  Marks  which  convey 
a  meaning  as  to  the  character  of  the  goods  stand  on  a 
totally  Afferent  footing.  Tuese,  it  seems  to  me, 
wou)d  be  embraced  in  the  estoppel,  because  the 
characteristics  which  they  indicate  are  essential  to  the 
identity  of  the  goods,  and  an  article  so  marked  is  a 
different  article  in  the  market  from  one  not  so  marked. 
They  are  material  factors  in  the  identity  as  dis- 
tinguished from  the  identification  of  the  gooda  sold, 
and  therefore  a  discrepancy  between  the  goods 
described  and  the  goodis  shipped  would  mean  a 
difference  of  identity,  and  the  shipowner  would  there- 
fore fail  to  prove  that  the  goods  which  the  bill 
of  lading  represented  to  have  been  shipped 
had  been  shipped,  and  being  estopped  from  deny- 
ing that  the  goods  shipped  were  ''suoh"  as 
the  bill  of  laSog  represented  them  to  be  he 
could  not  make  a  good  delivery.  On  the  other 
hand,  suppose  a  mere  arbitrary  mark  oorrectty 
described  in  the  bill  of  ladios  had  got  rubbed  off  in 
transit,  and  that  the  package  was,  nevertheless, 
o^erwise  saffidently  identified,  would  not  the  indorsee 
of  the  bill  of  Uding  be  bound  to  accept  it  P  Would 
not  the  property  in  it  have  passed  to  him  so  that  he 
could  have  m«intained  trover  for  it  if  the  shipo  wner 
had  on  demand  refused  to  deliver  it,  and  though  he 
might  have  his  action  for  any  dcJav  in  deuvery 
through  difficulty  of  identificatioo,  could  he  sue  the 
carrier  for  non-delivery  on  the  footing  that  it  had 
been  lost,  though  the  carrier  was  pressing  it  on  his 
acceptance  P  If  not,  it  must  be  becatue  the  loss  of 
the  mark  has  not  destroyed  the  identity.  But  the 
appellant's  argument  involves  a  right  to  sue  for  non- 
delivery in  suoh  a  case,  since  the  groimd  of  rejectioa 
and  of  action  would  bo  precisely  the  same  in  both 
cases —viz.,  the  want  of  correspondence  in  marks 
between  the  thing  shipped  and  the  thing  tendered. 
Snppose  the  master  had  signed  the  bill  of  li&ding, 
and  the  price  of  the  goods  had  gone  up,  and  the 
action  had  been  brought  against  the  shipowner 
o' aiming  delivery  of  the  carcases  in  question,  oould  he 
have  defended  mmself  on  the  ground  that  the  master 
oould  not  mi^e  him  responsible  for  goods  that  had 
not  been  put  on  boa^,  and  that  the  undelivered 
balance  of  ^e  bill  of  lading  quantitv  had  not 
been  put  on  board  P  (See  OrarU  v.  Norufay,  10 
0.  B.  666.)  Or,  on  proof  of  the  actual  facts, 
would  he  not  have  been  held  liable  on  the 
ground  thi^t  the  goods  were  put  on  board  and 
that  the  master's  mistake  in  allowing  a  wrosig  mark 
of  this  dass  to  get  into  the  margin  (not  a  quality 
mvk,  as  in  Coo;  V.  Bruce,  35  W.  E.  207,  18  Q.  B.  D. 
147)  was  a  mistake  within  the  scope  of  his  authority, 
and  that  all  the  1,076  oaroaees  were  in  tact  shipped  t 
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Or,  to  take  a  still  simpler  case,  if  this  action  had  been 
brouffht  before  the  Bills  of  Lading  Act,  and  the  same 
facts  nad  been  proyed,  would  they  have  supported  a 
defence  that  the  goidi  had  never  been  put  on  board, 
and  that  the  defendant  therefore  never  became  liable 
to  deliver  them  ?  I  think  the  defendant  would  have 
been  forced  to  admit  that  he  had  in  fact  received  on 
board  the  goods  intended  to  be  describ«)d  in  the  bill 
of  lading.  But,  if  this  be  so,  this  case  is  clearly  not 
within  pie  mischief  at  which  the  Bills  of  Lading  Act 
was  pointed.  Indeed,  it  was  not  suggested  in  arieu- 
moit  that  the  shippers  could  have  maiotained  this 
action,  and  the  plaintiff  takes  only  the  shippers' 
rights  under  the  Inil  of  lading  by  the  transfer,  except 
so  fsr  as  the  statutory  estoppel  alters  them.  That 
estoppel  b,  in  my  opinion,  limited  to  tiie  identity  of 
the  goods  shipped. 

An  element  of  confusion,  ai  it  seems  to  me,  has 
been  introduced  into  this  case  based  on  the  meaning 
which  the  first  figure  of  the  marks  in  question,  the 
only  one  which  did  not  correspond  with  the  bill  of 
lading,  had  for  the  manufacturers,  indicating,  as  it  did, 
to  them  the  day  of  the  week  on  which  the  carcase  was 
put  into  the  freezing  process.  But  as  it  is  found  as  a 
fact  that  these  figures  conveyed  nothing  whatever 
to  dealers  in  these  goods,  and,  further,  that  the 
first  figure  indicated  in  fact  nothing  which  had  any 
beanng  on  the  quality  of  the  goods,  but  was  merely 
a  private  mark  helping  the  maaufaoturers  to  trace 
them  through  their  books,  it  seems  to  me  that  any 
considerations  based  on  them  can  have  no  place  in 
the  discussion.  The  same  remark  applies  to  the 
insurance.  The  goods  were  equally  covered  under 
the  floating  policy,  whether  they  were  522  or  622 : 
see  Stephens  v.  Australaaian  Tnsurance  Co,,  21 
W.  B.  228,  L.  B.  8  0.  P.  18.  The  result  is  that 
the  right  of  action,  if  any,  for  loss  or  inconvenience 
caused  by  the  mistake  is  untouched,  but  the  plaintiff 
cannot  maintain  an  action  for  non- delivery  based  on 
the  e6top{>eL 

The  decided  cases  throw  little  light  on  the  matter. 
They  certainly  do  not  favour  the  appellant*s  conten- 
tion. Bradley  v.  Dunipace,  7  H.  &  N.  200,  1  H.  &  0. 
521,  10  W.  B.  Dig.  82,  merely  decided  that  where  two 
sets  of  bags  of  rye  meal  of  two  different  sizes  but  with 
the  same  mark  had  been  shipped  promiscuously,  but 
the  mtfter  had  signed  two  bills  of  lading  for  them,  one 
of  which  was  for  467  bags,  with  a  statement  of  weight 
added  which,  if  calculated,  would  have  worked 
out  to  approximately  twelve  stone  a  bag,  the 
master  was  not  excused  from  delivering  the 
tight  baffs  to  the  holder  of  the  467  bill  of  lading 
by  the  diause  *^  not  respousible  for  weight.''  It 
was  his  duty, to  deliver  the  right  bags,  and  the  state- 
ment of  weight  might  have  helped  him  to  identify 
them.  This  does  not  seem  to  touch  the  point  in 
discussion.  Cox  v.  Bruce  emphasizes  the  distinction 
betnreen  quality  marks  and  other  marks.  Blanchet  v. 
Poweirs  Llantivit  CoUieHes  Co.,  22  W.  B  490,  L.  B. 
9  Ex.  74,  decided  that  a  master  who  had  signed  a 
bill  of  lading  for  g^oods  described  as  of  a  certain  weight 
was  not  estopped  in  an  action  brought  by  him  against 
the  consignee  for  lump  freight  from  asserting  that 
the  amount  stated  was  a  mistake,  and  that  a  less 
weight  had  been  shipped,  though  he  might  have  been, 
had  the  action  been  agaiost  him  for  non-delivery. 
The  defendant  by  paying  money  into  court  had 
admitted  liability  for  some  freight,  whereas  the 
defence,  if  good,  would  have  gone  to  the  whole.  Tde 
issue  of  amount  shipped  was  therefore  immaterial.  The 
decision  and  the  dicta  do  not  touch  the  question  of 
marks,  going  not  to  quantity  or  quality,  but  to 
identification  ooly.  The  other  cases  cit«d  come  no 
nearer  to  the  point. 

It  remains  to  consider  the  effect  of  the  clause  in  the 


bill  of  lading :  <*  The  ship  will  not  be  responsible  for 
correct  delivery  unless  each  package  is  distinctiy, 
correctiy,  and  permanentiy  marked  with  a  mark  and 
Lumber  or  address."  The  bill  of  lading  is  on  the 
shippers'  (the  Ohristchurch  Oo.  (Limited)  )  own  form. 
One  side  of  it  has  a  printed  statement  of  their  address 
and  different  factories  and  an  enumeration  of  various 
brands  used  by  them.  The  practice  with  respect  to 
them,  as  proved  in  evidence,  is  that  a  bill  of  lading 
is  filled  in  at  their  factory  witii  the  marks  and  numbers 
supplied  to  them  by  their  own  servants,  whose  busineRS 
it  ts  to  tally  the  goods  into  cold  vans  for  carriage  to  tie 
ship's  side.  They  are  thence  shot  rapidly — at  th) 
rate  of  about  1,000  an  hour— into  the  cold  chamber  in 
the  ship,  and  no  attempt  is  made  by  the  ship  to  do 
more  than  tally  the  number  of  carcases  received.^  The 
marks  and  numbers  filled  in  by  the  shippers  in  the 
margin  are  accepted  by  the  person  who  signs  the 
bill  of  lading  without  verification.  Timaru,  the  port 
of  loading,  is  an  open  roadstead  and  dangerous,  and 
it  is  important  that  the  loading  should  be  done  with 
the  utmost  despatch.  What,  then,  is  meant  by 
"correctiy  marked"  in  the  clause?  The  marks 
referred  to  seem  in  their  context  to  be  clearly  identifi- 
cation marks,  which  which  would  set  copied  as  such 
into  the  margin  of  the  bill  of  lading.  If  so,  it  is 
difBloult  to  see  what  standard  of  correctness  could  be 
applied  to  such  a  mark  which  did  not  include  con- 
formity to  the  mark  in  the  marg^  of  the  bill  of 
lading  as  tendered  by  the  shippers.  If  the  two 
coincide,  it  is  difficult  to  see  in  what  other  respect  the 
'*  correctness  "  of  the  mark  could  be  material.  At  all 
events,  the  clause  is  clearly  framed  on  the  footing 
that  but  for  the  clause  the  reciprocal  rights  to  give 
and  take  delivery  would  be  unimpaired  by  the  in- 
correctness of  mere  identification  marks,  the  shipowner 
being  left  at  his  peril  to  deliver  to  the  person  entitled, 
the  latter  retaining  his  right  to  complain  of  "in- 
correct delivery  "  brought  about  by  the  difficulty  of 
identification,  but  not  excused  from  accepting  if  the 
identity  of  the  goods  were  eercablished.  I  regard  it 
not  so  much  as  a  separate  ground  of  defence  in  itself 
as  confirmatory  of  the  main  position  above  indicated 
that  in  the  contract  of  the  bill  of  lading  mere  identifi- 
cation marks  are  not  regarded  as  affecting  (he  central 
obligation  to  ffive  and  take  delivery  of  the  goods 
shipped,  though  incorrectness  may  furnish  ground  for 
a  crosB-daim  if  the  consignee  is  thereby  damnified. 

As  to  the  point  that,  if  the  estoppel  ia  not  extended 
to  the  identification  marks,  it  will  lead  to  great 
difficulty  in  practice,  I  think  the  difficulty  is  less 
formidable  than  it  appears  at  first  sight.  It  must 
be  remembered  that  the  difficulty,  such  as  it  is, 
exists  in  all  cases  where  there  is  no  estoppel.  At 
the  time  when  the  Bills  of  Lading  Act  was  passed 
bills  of  lading  were  much  more  rarely  signed  by 
persons  other  than  the  master  than  is  the  case  now, 
and  whenever  the  action  was  brought  against  the 
shipov^ner  who  had  not  signed,  which  would  ba  the 
usual  case,  difficulty  of  identification  would  not  have 
excused  delivery  or  acceptance  if  identity  were  in 
fact  established.  The  Legislature  does  not  seem  to 
have  addressed  itself  to  this  matter  at  all,  but  to  have 
left  it  to  the  ordinary  law.  I  am  of  opinion,  therefore, 
that  the  appeal  should  be  dismissed. 

RoMEB,  L.J.,  read  the  following  judgment:  On 
the  evidence  it  has  been  found  by  Kennedy,  J., 
that  tbe  carcases  tendered  by  the  defendaata  were 
part  of  those  shipped  under,  and  intended  to  be 
described  in,  the  plaintiff's  bill  of  lading  I  am  not 
prepared  to  differ  from  that  findlog.  The  plaintiff, 
however,  contends  that  the  defendants  are  by  section  3 
of  the  Bills  of  Lading  Act,  1855,  precluded  from  going 
into  evidence  in  order  to  establisn  the  identity  of  the 
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cftTOMes  tendered  with  thoae  desoribed  in  the  bill  of 
lading,  by  reason  of  the  disorepsnoy  between  the 
marks  on  thoae  carcaseB  and  the  marks  mentioned 
in  the  bill  of  Itding.  This  contention  raises  a  ques- 
tion of  general  importanoe  as  to  the  meaning  and 
effsot  of  the  section,  which  speaks  of  a  bill  of  lading 
"  representing  goods  to  have  been  shipped.*'  Is  every 
reference  in  a  bill  of  lading  to  the  marks  on  the 
goods  of  necessity  part  of  the  description  of  th<) 
goods  within  the  meaning  of  the  section  ?  I  think 
not  When  it  is  remembered  what  the  state  of 
the  law  was  at  the  time  when  the  Act  was  pained, 
and  what  was  the  mischief  intended  to  be  remedied 
by  the  Act,  it  appears  to  me  pushing  the  estoppel 
created  by  the  section  too  far  affaiost  the  person 
signing  the  bill  of  ladiog  to  hold  uiat  he  c«n  in  no 
case  be  permitted  to  go  into  evidence  to  prove  a  mis- 
take in  the  bill  of  lading  in  reference  to  some  of  the 
marks  on  the  goods.  Snppose,  by  way  of  example,  a 
bill  of  lading  was  dealing  with  five  parcels  of  goods 
of  the  same  size,  qnality,  and  valne,  and,  after  de- 
scribing these  goods  acoorately,  it  proceeded  to  state 
that  the  parcels  were  nnmbered  consecatively  1  to  5. 
Conld  a  purchaser  refuse  to  accept  delivery  of  one  or 
two  of  the  parcels,  and  hold  the  signer  of  the  bill  of 
lading  estopped  nnder  the  section,  because  it  turned 
out  tbat  the  two  out  of  the  five  parcels  which  should 
have  been  respectively  marked  3  and  4  were  both 
marked  4  P  It  appears  to  me  that  he  could  not,  and 
that  to  hold  the  contrary  would  be  to  put  a  construc- 
tion on  the  Act,  and  give  an  effisct  to  its  wording,  which 
was  never  contemplated  by  the  Leglslatnre,  and  which 
the  contents  of  the  Act  do  not  justify.  In  short,  for 
the  purposes  of  the  Act  a  description  in  a  bill  of  ladi  o  g 
of  marln  on  tiie  goods  is  not  of  necessity  part  of  the 
desdiption  of  the  goods  themselves  Of  course 
difficult  questions  may  arise  on  particular  bills  of 
lading,  whether  certain  references  to  marks  do  or  do 
not  form  part  of  the  description  of  the  g<  ods  within 
the  meaning  of  section  3.  Those  questions  will  fall 
to  be  determined  according  to  the  circumstances  of 
the  particular  cases  in  whi&  they  arise.  Bat,  speak- 
ing generally,  when  the  section  refers  to  the  bUl  of 
ladini^  as  "  representing  goods  to  have  been  shipped  " 
it  is,  m  mj  opinion,  only  contempUting  those  sta^-e- 
ments  which  may  be  said  to  describe  the  goods  in  the 
ordinary  mercantile  sense — that  is  to  s^y,  statements 
which  would  substantially  affect  a  purchaser  relying 
on  the  bill  of  lading  as  to  the  quantity,  quality,  or 
value  of  the  goods  ne  was  buying.  Marks  on  the 
goods  which,  so  far  as  the  purchaser  is  concerned, 
nave  no  meaning,  and  could  only  be  referred  to  in 
the  bill  of  lading  in  order  to  assist  in  the  more  sure 
or  speedy  identification  or  delivery  of  the  goods,  do 
not,  in  my  opinion,  form  ^art  of  the  description  of 
the  goods  witiiin  the  meaning  of  section  3,  so  as  to 
bina  the  signer  of  the  bill  of  lading  by  way  of 
estoppel.  U  a  bill  of  lading  makes  a  mistake  in 
describing  some  marks  like  those  last  mentioned^  and 
therein  delivery  of  the  soods  is  delayed  or  not 
effected,  the  punhaser  wilfhave  all  the  remedies  for 
any  damage  caused  by  the  delay  or  non-delivery 
wldoh  he  would  have  had  if  the  Act  had  not  been 
passed.  In  this  point  of  view,  no  doubt,  marks 
aiisisting  identification  are  material  to  a  purdbaser. 
But  I  do  not  think  he  is  entitied,  merely  because  a 
mistake  in  the  bill  of  ladiog  as  to  the  identification 
marks  may  cause  trouble  in  delivery,  to  say  tbat 
section  3  applies,  and  that  the  signer  of  the  bill  of 
lading  is  bound  to  admit  that  the  goods  exactly  as 
mentioned  in  the  bill  of  lading  were  snipped,  and  yet 
cannot  be  delivered. 

Applying  the  above  considerations  to  the  case  now 
before  us,  I  come  to  the  conclusion  tbat  the  appeHant 
fails.    The  dfffrences  in  marking  between  the  goods 


From  Chan.  Div.  ") 

(Rigby.  Yaughao  Williams,  '  Feb.  6,  8,  18. 

and  Stirling,  L.JJ.)         ) 

In  re  Brutton  &  BuRNEY  (Limited). 
In  re  New  Cross  Brewery  (Limited),  (a.) 

Com2)anj/^  Shares —Contract — Issue  o/fully-paid  shartt 
for  consideration  othfsr  than  cash — Omission  to  JUe 
contract — Memorandum  in  lieu  of  contract — Companies 
Act,  1867  (30  &  31  Vict,  c.  131).  s.  ^^—Qompanies  Act, 
1898  (61  &  62  Vict.  c.  26).  s  1  {4)— Companies  Ad, 
1900  (63  it  64  Vict.  c.  48),  ««.  33,  36. 

Shares  of  one  company  taken  in  exchange  for  sJutres 
oj  another  company  are  not  shares  paid  for  in  cash, 
and  therefore  an  agreement  to  take  such  shares  ought  to 
have  been  filed  under  section  25  of  the.  Companies  Ad, 
1867. 

QasBre,  whether  section  25  has  been  wholly  repeated 
by  the  Companies  Act,  1900. 

This  was  an  appeal  from  a  decision  of  Byrne,  J.» 
refusing  an  application  for  an  order  under  the 
Companies  Act,  1898,  that  a  memorandum  might  he 
filed  in  Ueu  of  a  contract. 

The  facts  were  as  follows:  Brutton  &  Bumey 
(Limited)  were  incorporated  to  purchase  a  bnaxneH 
formerly  carried  on  by  Brutton  &  Bumey. 

It   was   intended   that   the   business   should    be 

(a.)  Reported  by  S.  E.  WiLUAics,  Esq.,  Barrister- 
at^Law. 


he  refuses  to  take  and  the  goods  mentioned  in  the 
bill  of  lading  are  differences  in  respect  of  matters  not 
relating  to  the  quantity,  quality,  or  value  of  the 
goods  he  bought  on  the  faith  of  the  bill  of  lading, 
and  which  in  no  wiie  infiuenoed  or  affected  htm  in 
his  character  of  a  person  considering  whether  he 
should  bay  the  goods   referred  to  in  the  hill  of 
lading.    It  is  clear  on  the  evidence  that,  so  fsr  ts 
he    it    couoemed,  the    differences    in    marking  tre 
wholly  unsubstantial  so  far   as  they  relate  to  the 
goods   in   themselves.      AU   that  can    be   said  on 
bis  behalf  is  that,  owing   to   the  marks  not  beini; 
correctiy  described  in  the  bill  of  lading  as  compared        ! 
with   the   marks   on   the   goods   themselves,  some        I 
delay   in    delivery  would  probably  ensue,  and  in 
fact  did  ensue.      But,  as   alr-ady  pointed  out,  thii 
will  not  justify  him  in  contending  that  the  defendants 
are  estopped  under  section  3,  whatever  other  rights  it 
may  give  him.    As  to  the  insurance,  I  need  not  sdd       | 
anytUng  to  what  has  been  said  hy  Collins,  Ii.J.    For 
these  reasons  I  think  the  appeal  must  be  dismissed, 
and  I  have  not  to  decide  th«  further  point  that  wai 
raised  upon  tiie  clause  in  the  bill  of  lading  which  has 
been  referred  to  by  the  Master  of  the  Bolls  and 
Collins,  L.J.    But,  had  I  be«n  obliged  to  take  th<> 
view  that  the  signer  of  the  bUl  of  lading  was  estopped 
as  contended  for  by  the  appellant,  I  should  have  Uli 
some  difficulty  in  holding  that  a  clause  which  whs 
directed  to  *'  correct  dt^Uvery  "  in  case  of  packages  not 
being  "  distinctly,  correctly,  and  permanentiy  marked 
by  the  merchant  before  shipment "  freed  the  signer  of 
the  bill  of  lading  from  liability  in  a  case  where,  ex 
hypothesi,    he    would    be    obliged    to    admit   that 
goods  of  the  appellant  were  shipped  and  are  not 
delivered,  and  were  not  lost,  injured,  or  altered  in  soy 
way  during  the  voyage. 

Appeal  dismissed. 

Solicitor  for  the  plaintiff,  Charles  BtOcher, 

Solicitors  for  the  defendants,  William  A,  Crump  & 
Son. 
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amalgamated  with  the  busmess  of  the  New  Grow 
Brewery  Co.  and  that  the  latter  company  shotdd 
acquire  the  shares  of  Bnitton  &  Bnmey  (Limited), 

In  Angnst,  1899,  Bmtton  &  Barney  (Limited) 
issued  a  prospectus  inyiting  subscriptions  for  1,200 
5i  per  cent,  preference  shares  of  £10  each. 

The  subscribers  for  the  shares  were  to  receive  in 
exchsnge  for  each  £10  share  a  share  oarr>ing  tbe 
same  rate  of  interest  in  the  brewery  company  fully 
paid  up. 

Upon  their  receiving  such  shares  the  shares  for 
which  they  applied  in  Brutton  &  Bumey  (Limited) 
were  to  be  allotted  by  that  company  to  tbe  brewery 
compaoy. 

In  November,  1899,  applioatioas  for  646  shares  in 
all  were  made  to  Brutton  &  Barney  (Limited)  on  the 
prospectus  and  tbe  sum  of  £10  per  share  was  duly 
paid  thereon  to  the  comptny. 

The  applicants  had  allotted  to  them  as  fully  paid 
an  equivalent  number  of  second  preference  shares  of 
the  brewery  company  and  simultaneously  the  shares 
applied  f <  r  in  Brutton  &  Bumey  (Limited)  were 
allotted  to  the  brewery  company. 

No  cash  parsed  between  the  companies  at  the  dates 
of  the  issue  of  the  shares,  bat  on  the  2ad  of  February, 
1900,  each  company  paid  to  the  other,  by  an  exchange 
of  cheque*,  the  sum  of  £6,460. 

The  question  raised  was  whether  or  not  the  prefer- 
ence sbaree  of  the  brewery  company  had  been  paid  for 
in  ca^h,  and  cons«'queutly  whether  or  not  a  contract  in 
writing  ought  to  have  been  filed  under  section  25  of 
the  Oompani*'S  Act,  1867.  Tlie  brewery  coaipacy 
therefore  moved  for  an  order  under  the  Companies 
Act,  1898,  that  a  memorandum  might  be  filed  in  lieu 
of  a  contract.  Byrne,  J.,  refused  to  make  the  order, 
being  of  opinion  that  the  shares  had  not  been  issued 
for  a  consideration  other  than  cash. 

From  this  decision  J.  W.  &  Co.»  allottees  of  shares, 
appealed. 

Waggett,  for  the  appellants,  contended  that  the 
transaction  was  a  coutract  to  exohaDg«4  shares,  and 
that  the  arrangement  did  not  create  a  c^sh  payment. 

He  referred  to  In  re  Johannesburg  Hotel  Co,,  39 
W.  B.  260,  [1891]  1  Oh.  119. 

Elgood,  for  the  brewery  company. 

T,  Douglas,  for  Brutton  &  Barney  (Limited). 

BiOBY,  L  J.,  said  the  application  was  made  ia  order 
to  render  that  clear  which  was  otherwise  doubtful 
--namely,  whether  these  shares  had  been  issued 
uuder  a  contract  for  a  consideration  other  t^an  cash. 
The  shares  were  issued  at  a  time  when  section  25  of 
the  Companies  Act,  1867,  was  in  force,  and  were  open 
to  the  objection  tbat  no  contract  was  registered  under 
that  section.  By  the  Companies  Act,  1898,  the  court, 
though  DO  contract  had  been  registered,  could  make  an 
order  for  registration  of  a  contract,  or,  if  ^ere  was 
aiiy  diffioolty,  of  a  memorandum  of  ^e  contract. 
His  lordship  did  not  see  that  the  power  conferred  on 
the  court  by  the  Act  of  1898  had  ever  been  taken 
away,  and,  indeed,  there  w»s  some  foundation  for  the 
suggestion  that  the  power  had  been  kept  alive  by  the 
very  terms  of  the  recent  Act.  No  doubt  by  the  Com- 
panies Act,  1900,  section  25  of  the  Act  of  1867 
Hiid  been  repealed.  Nevertheless,  a  plausible  argu- 
ment might  be  raised  under  the  Interpretation  Act, 
1889,  that  section  25  was  not  absolutely  repealed, 
but  that  it  remamed  in  force  as  to  c  impaoies  formed 
before  the  Act  of  1900.  The  appellants,  there- 
fore, were  not  undaly  pertinaciout  in  urging  that 
they  do  not  know  what  their  position  is  having 
regard  to  section  25.  The  Act  of  1900  says  that  no 
proceedings  under  section  2i5  shall  be  commenced  after 
the  commencement  of  the  Act.    But  that  m^j  not 


cover  the  entire  case.  Suppose  there  should  hereafter 
be  a  winding  up  of  the  company  and  the  appellants 
desired  to  have  a  due  appropriation  of  the  assets  of 
the  company,  it  was  not  clear  that  they  would  obtain 
their  share  of  the  assets  even  thongh  no  proceedings 
could  be  taken  against  them  under  teotion  25.  Tiiis 
was  sot  an  unreasonable  contention,  whether  well 
founded  or  not  was  another  question.  For  years  the 
position  of  shareholders  who  had  obtained  their 
shares  without  paying  for  them  in  cash  might  be 
seriously  imperilled.  Under  the  circumstances, 
therefore,  it  was  neither  unjast  nor  inequitable  that 
that  the  oourt  should  make  an  order  for  the  filing  of 
the  memorandum,  the  form  of  which  their  lordships 
had  sanctioned.  With  regard  to  costs,  his  lordship 
thought  the  company  failed  to  grasp  the  situation, 
and  they  must  therefore  pay  them  both  here  and 
below,  which  was  not  a  serious  fine  for  the  security 
they  obtained  by  the  order. 

Yauohan  Williams,  L.J.,  said  if  one  might 
assume  the  facts  to  be  as  set  forth  in  the  memoran- 
dum, there  could  be  no  difficulty  in  making  tbe  order 
asked  for.  But  apart  from  the  memorandum  he 
should  have  felt  some  difficulty,  not  as  to  whether 
such  an  order  should  be  made,  but  wbether  there  was 
any  contract  in  existence  which  could  be  ordered  to  be 
filed.  Looking,  however,  at  the  memorandum,  there 
appe«red  to  be  such  a  contract. 

STmuNG,  L  J.,  agreed. 

Appealed  allowed. 

Solicitors,  LayUms  ;  Van  Sandau  &  Co, 


From  Q.  B.  Div.        \ 
(A.  L.  Smith,  M.B.,  and   [  Jan.  29. 

Collins  and  Bomer,  L.  JJ.) ) 

Sion  College  {A'j^llanis)  v.  Mayor,  &o.,  of 
London  {Respondents),  (a.) 

Local  government — Bating — Exe  mptio  n — Land  reclaimed 
frwn  the  Thames— 7  Geo.  3,  c.  37.  s.  dl—City  of 
London  Sewers  Act,  1848  (iTcfc  12  Vict,  c,  ctem.), 
a.  169. 

Section  51  o/  7  Oeo  3,  c.  37,  which  vested  certain  land 
in  the  City  of  London  reclaimed  from  the  Rivpr  Thames 
in  the  owners  of  the  land  abutting  thereon  **  free  from  all 
taxes  and  assessments  whatsoever,"  only  exempts  the  re- 
claimed land  from  rates  and  assessments  that  were  in 
existence  at  the  time  of  the  passing  of  the  Act,  and  there^ 
fore  does  not  exempt  the  land  from  the  consolidated  rate 
imposed  on  tJie  occupiers  of  land  in  the  City  of  London 
under  section  169  of  the  City  of  London  Sewers  Act, 
1848,  the  consolidated  rate  being  substantially  a  new  rate 
imposed  by  that  Act. 

Appeal  from  the  judgment  of  t>te  Divisional  Court 
(Graotham  and  Ohaunell,  JJ.)  upon  a  special  case 
stated  on  an  appetal  to  the  Court  of  Qaarter  Sessions 
for  the  City  of  London  from  a  rate  made  by  the 
respondents:  reported  [1900]  2  Q.  B.  581,  48  W.  B. 
Dig.  121. 

On  the  23rd  of  April,  1899,  the  respondents,  actinsc 
in  pursuance  of  the  City  of  Lofidoa  Sewers  Act,  1897 
(60  &  61  Vict,  c  oxzxiiL),  the  City  of  London  Severs 
Acts,  1848  (11  &  12  Vict.  c.  dziu.)  and  1851  (14  &  15 
Yiot.  c.  zci.),  and  the  Elementary  Education  Act, 
1870  (33  &  34  Vict  c.  75),  and  the  Acts  amending  the 
same,  duly  made  a  consolidated  rate  for  th«  year  1899 
at  29.  5d.  in  the  pound  (indudiug  Is.  2d.  for  the 
school  board). 

(a.)  Reported  by  W.  F.   Barry,  Esq.,  Barrister- 
at-Law. 
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Or.  OF  App.      Bigs  Collboe  (Appbllants)  v.  Mayob,  &o.,  of  London  (Bsspondbnts).      Ct.  of  App. 


The  premises  which  the  appellants  ocoupied,  and  in 
respect  of  wbioh  they  were  aas^'ssed,  were  partly  on  land 
which  WHS  reolaimed  nnder  7  Geo.  3,  c  37  (an  Act  lor 
oompleting^  Blackffriars  Brid^).  the  same  having  been 
previoQsly,  until  so  reclaimed,  part  of  the  foreshore  ot 
of  the  Biver  Thames. 

Ti*e  residue  of  the  appellants'  premises  was  on  land 
reolaimed  under  other  Acts. 

The  questions  arising  on  the  appeal  were  solely 
concerned  with  the  former  portion. 

The  Itind  and  buildings  in  question,  known  as  Sion 
College,  were  acquired  by  the  appf>llants  in  1886  by  a 
conveyance  to  them  dated  the  8th  of  April  of  that 
year. 

Since  the  conveyance  to  the  appellants,  and  before 
the  present  rate,  they  had  not  been  assessed  in  respect 
of  the  portiop  in  question  to  the  consolidated  rate, 
owing,  as  the  respondents  alleged,  to  an  error. 

The  appellants  duly  appealed  against  the  rate  to 
the  Court  of  Quarter  Sessions  for  t£e  City  of  London 
on  the  ground  that  the  portion  of  land  reclaimed 
under  the  Act  of  7  Gho.  3,  c.  37,  was  exempt  by  that 
statute  from  all  rates,  taxes,  and  assessments  whatso- 
ever. 

The  question  for  the  opinion  of  the  court  was 
whether  the  land  was  so  exempt  or  not 

By  7  Geo.  3,  c.  37,  s.  51,  tne  ground  and  soil  of 
the  Biver  Thames  so  to  to  be  enclosed  and  f  mtianked 
in  tne  front  of  every  such  ground  shuU  vest  in  the 
owners  of  such  ground  ''free  from  all  taxes  and 
assessments  whatsoever." 

By  the  City  of  London  Sewers  Act,  1848  (11  &  12 
Vict.  0.  dxiii),  s.  169,  every  such  rate  (that  is,  the 
consolidated  rat**)  shall  be  made  upon  every  person 
who  shall  inhabit,  hold,  occupy,  possess,  or  enjoy 
any  house  or  building  within  the  city  (whether  such 
person  shall  be  now  liable  in  respect  of  such  house  or 
building  to  be  asiessed  to  the  reUef  of  the  poor  or  not 
by  reason  of  any  house  or  buildiBjg^  being  situate  in 
any  precinct  or  extra-parochial  place  or  otherwise) 
according  to  the  full  net  annual  vtuue  thereof. 

iJ.  Avarv,  for  the  appellants.— The  general  words  in 
section  169  of  the  City  of  London  Sewers  Act,  1848, 
do  not  impliedly  repeal  the  special  exemption  con- 
tained in  section  61  of  7  Geo.  3,  c.  37.  [He  referred 
upon  this  point  to  GameU  v.  Bradley,  26  W.  B 
698,  3  App.  Oas.  944;  Liverpool  Library  v.  Mayor, 
<fec.,  of  Liverpool,  8  W.  B.  498,  5  K.  &  N.  526; 
Thorpe  Y.  Adams,  19  W.  B.  352,  L.  B.  6  C.  P.  125.] 
Assumitig  that  the  exemption  is  not  repealed,  this 
oontolidated  rate  is  not  a  new  rate,  but  is  merely  a 
new  name  for  an  old  rate  that  existed  when  the  Act  of 
George  IIL  was  passed.  The  decisions  in  Willvama  v, 
Fritchard,  4  T.  B.  2 ;  Eddington  v.  Borman,  4  T.  B.  4; 
Perchard  v.  Beywood,  8  T.  B.  468  ;  Bex  v.  London  Gas 
Light  and  Coke  Co.,  8  B.  &  C.  54,  are  not  therefore 
against  the  appellants. 

DanckwerU,  K.C.,  for  the  respondents,  argued 
coWtra, 

A.  L.  Smith,  M.B. — ^The  question  we  have  to 
determine  is  whether  the  apoeliauts  are  liable  to  be 
assessed  to  this  consolidated  rate.  To  answer  that 
question  we  must  consider  two  statutes.  It  is  dear 
that  when  the  Act  7  Geo.  3,  c.  37,  was  passed,  the 
land  upon  which  Sion  College  is  now  built  formed 
part  of  the  northern  bed  of  the  Biver  Thames.  It  was 
deemed  advisable  to  inclose  and  embank  the  north  bed 
of  the  river,  and  by  section  51  of  that  Act  when  that 
was  done  the  ground  so  embanked  was  to  ve^it  in  the 
owners  of  the  wharves  and  grounds  abutting  on  that 
side  of  the  river  '*  free  from  all  taxes  aud  assessments 
whatsoever.''  I  come  now  to  the  City  of  Loudon 
Sewers  Act,  1848.  By  that  Act  the  Commissioners  of 
Sewers  of  the  City  of  London  were  created,  in  whom 


was  vested  the  sole  power,  so  far  as  material  to  this 
case,  of  paving,  cleansing,  watering,  lighting,  and 
improving  the  streets  in  the  city.  Section  168  gave 
them  power  to  make  rates  for  the  purposes  of  the  Act, 
the  rate  covering  the  matters  above  specified  b<^inK 
called  the  consolidated  rate ;  and  sections  207  and  208 
gave  them  power  to  borrow  money  on  the  security  of 
the  rates.  By  section  169  the  ratea  are  to  be  made 
upon  every  person  who  shall  inhabit,  hold,  occupy, 
possess,  or  enjoy  any  house  or  building  within  the  city 
(whether  such  person  shall  be  now  liable  in  respect  of 
such  house  or  building  to  be  assessed  to  the  relief  of 
the  poor  or  not  by  reason  of  such  house  or  buildine 
being  situated  in  any  precinct  or  extra-parochial 
place  or  otherwise)  according  to  the  full  net  annual 
value  thereof.  It  cannot  be  doubted  that,  if  sectioii 
169  stood  alone,  Sion  College  would  be^  liable 
to  be  assessed  to  the  consolidated  rate.  It  ia  said, 
however,  that  by  reason  of  section  51  of  7  Oeo,  3, 
0.  37,  Sion  College  ia  exempt.  The  question  in 
thia  caae  dependa  upon  the  true  meaning  of  the 
worda  in  that  aection,  "free  from  all  taxea  and 
aasessments  whatsoever."  Do  those  words  mean 
free  from  iJl  taxes  and  assessments  whether  already 
created  or  to  be  created  after  the  passing  of  that  Act, 
or  do  they  m<^rely  refer  to  taxes  and  aasessmeats 
aireaiy  created  ?  We  are  not  1-f  t  without  authority 
upon  that  p  >int  In  the  cases  of  Williama  v.  Pritchard, 
Perchard  v.  Heywood,  and  Bex  v.  London  Gob  Light 
and  Coke  Co.  section  51  has  bnen  interpreted  at 
exempting  the  land  from  taxea  and  aasessments  then 
in  existence,  but  not  from  taxes  and  aasessments 
that  came  into  existence  afterwards.  Thia  ia  made 
abundantly  plain  by  the  judgment  of  Bayley,  J.,  in 
Bex  V.  London  Gaa  Light  and  Coke  Co,  The  effect  of 
those  deoiiiona  is  that  if  the  tax  or  aaaesament  is 
substantially  a  new  one  created  after  the  passing  of  the 
Act  of  George  III.,  then  that  new  tax  or  anaeaament 
does  not  fall  within  the  exemption.  Ia  my  judgment, 
when  we  conaider  what  thia  conaolidated  rate  ia,  it  is 
substantially  a  new  tax  created  by  the  Oity  of 
London  Sewers  Act,  1848.  I  agree  that  it  haa  aome 
of  the  incidenta  of  the  old  taxea.  But  looking  at  tM 
ciroumatances  in  which  and  the  purposes  for  which  it 
ii  brought  into  existence,  and  the  pMaraona  by  whom  it 
is  to  be  administered,  in  my  opinion  it  ia  a  sub- 
stantially new  tax  or  rate.  Therefore  Sion  College 
dops  not  come  withm  the  exemption  clause  in 
aection  51  of  the  Act  of  George  IIL 

Another  point  waa  argued  upon^  which  I  am 
not  goiDg  to  expreaa  any  decided  opinion — ^namf>ly, 
whether,  assuming  that  Sion  College  comes  within 
the  exemption  in  section  51,  that  exemption  haa  not 
b'^en  impliedly  repealed  by  aection  169  of  the  Act  of 
1848.  The  incUnatiou  of  my  opinion  ia  that  it  has 
not  been  repealed,  but  I  desire  to  give  no  judgment 
upon  that  point.  The  appeal  must  therefore  be 
dunussed. 

CoUiiNS,  L.J. — I  am  of  the  same  opinion.  It 
seems  to  me  that  the  cases  which  have  been  refeired 
t  >  show  that  this  particular  exemption  in  aection  51 
of  7  Geo.  3,  0.  37,  only  appliea  to  the  then  existiog 
taxes  and  aaaessments.  In  Bex  v.  London  Gas  Light 
and  Coke  Co.  Bayley,  J.,  in  speaking  of  the  exemption 
in  section  51,  says  :  "  Besides,  the  house  and  window 
tax  waa  a  new  one  impoaed  after  the  exemption  was 
given;  and  the  exemption  may  be  considered 
analogous  to  a  covenant  to  pay  taxes,  which  applies 
to  old  taxes  or  others  substituted  for  them,  bat  not 
to  taxes  entirely  new,  unless  there  are  express  words 
to  give  it  such  extensive  operation."  That  being  so, 
we  have  t^  deal  with  the  question  whether  the 
exemption  covers  thia  consolidated  rate.  It  seems  to 
me,  looking  at  the  numerous  purposea  for  which  the 
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ooniolidated  rate  is  raised,  many  of  whioh  were  not 
known  or  thought  of  at  the  time  when  the  exemption 
was  giyen,  that  the  rate  is  substantially  a  new  rate, 
and  that  it  is  none  the  less  a  new  rate  because  it 
embraces  some  of  the  el^^ments  of  the  old  tax. 
Though  thera  is  a  certain  hardship  upon  the  appellants 
in  this  view,  still  I  think  that  the  only  true  inferc^nce 
is  that  this  consolidated  rate  is  so  substantially  a  new 
tax  a«  to  bring  it  outside  the  area  of  the  exemption 
as  dt-fined  in  the  cases  referred  to.  Taking  this  view 
of  the  matter  it  is  not  necessary  to  go  into  the 
question  whether  that  exemption  has  been  impliedly 
repejiled  by  section  169  of  the  Act  of  1848,  and  I 
desire  to  express  no  opinion  upon  that  point. 

BoicxR,  L.J. — ^I  am  of  the  same  opinion.  Haying 
regard  to  the  decisions  to  whioh  our  attention  has  been 
drawn,  dediions  whioh  are  of  such  long  standing 
that  it  would  not  be  becoming  in  us  to  review  them, 
in  my  opinion  the  operation  of  the  exemption  in 
section  51  of  7  Geo.  3,  c.  37,  does  not  extend  to  any 
tax  or  assessment  not  in  existence  at  the  time  of  the 
passing  of  that  Act ;  in  other  words,  the  exemption 
does  not  extend  to  any  tax  or  assessment  that  is  sub- 
stantially new.  In  my  judgment  this  consolidated 
rate  is  substantially  a  new  rate.  The  purposes  for 
which  the  rate  is  raised  are  Tarious,  and  many  of  them 
are  new.  Though  no  doubt  some  are  not  new,  still 
the  rate  is  one  and  indivisible,  and  cannot  be  split  up. 
It  is  substantially  a  new  rate  whioh  was  not  in  exist- 
ence at  th.e  date  of  the  passing  of  the  Act  of  G^orgH  II  I. 
I  do  not  desire  to  say  anything  upon  the  other  point 
referred  to  by  the  Master  of  the  Bolls  and  my  brother 
Collins. 

Appeal  dismtMed, 

Solicitors  for  the  appellants,  Clarke^  BawlitUy  &  Oo, 

Solicitor  for  the  respondents,  Sir  S.  H.  Crawford. 


From  Q.  B.  Diy.  \ 

(A.  L.  Smith,  M.B.,  and  Collins  [  Jan.  21. 

and  Bomer,  L.JJ.)  j 

Llakbadabnfawb  Sohool  Boarb  v.  Offioial  Trus- 
tees OF  Charitable  Fxtnbb.  (a.) 

Charity — Administration  —  Action  by  scJiool  hoard  to 
enforce  trust— Consent  of  Charity  Commissioners — 
Charitable  Trusts  Act,  1853  (16  &  17  Vict.  c.  137), 
«.  17. 

The  managers  of  a  nation<il  school  demised  t?ie  school 
buildings  arui  the  income  of  the  endowment  of  the  school 
for  the  term  of  sixty  years  to  a  school  board.  During 
the  term  the  school  board  brought  an  action  in  the  county 
court  against  the  Official  Trustees  of  Charitable  Funds, 
alleging  that  the  income  of  the  endowment  had  been  paid 
to  and  received  by  the  defendants,  and  claiming  inquiries 
and  payment  of  the  income  so  received. 

Held,  tJuit  tne  action  was  one  to  which  section  IT  of  the 
Charitable  Trusts  Act,  1853,  applied,  and  that  it  did  not 
come  within  tJie  proviso  to  that  section;  and  tJiat,  there^ 
fore,  it  could  not  proceed  without  the  consent  of  the 
Charity  Commissioners. 

Appeal  from  the  judgment  of  a  Divisional  Court 
(Lord  Alverstone,  L.C.J.,  and  Kennedy,  J.)  on  the 
nearing  of  an  appeal  from  ^  judgment  of  the  judge 
of  the  Cardiganshire  County  Court. 

By  an  indenture  dated  the  16th  of  November, 
1875,  the  managers  of  the  Penyfron  National  Sohool 
demised  to  the  plaintiff  school  board  for  the  term  of 

(a.)  Beported  by  F.  G.  Bucker,  Esq.,  Barrister- 
at-Law. 


sixty  years  all  their  interest  in  the  school  buildings 
and  the  income  of  all  endowments  belonging  to  the 
school. 

The  plaintifiis  alleged  that  the  vicar  of  Llau- 
badamfawr,  who  was  under  the  indenture  of  the 
16  di  of  November,  1875,  trustee  for  ttiem  of  the 
endowments,  had  refused  to  pay  them  the  mcome  of 
the  endowments,  and  had  transferred  the  endow- 
ments to  .the  defendants,  the  Offioial  Trustees  of 
Charitable  Funds. 

The  plaintiffs  claimed  inquiries  as  to  what  the 
endowments  consisted  of,  and  as  to  how  much  of  the 
income  thereof  had  heea  received  by  the  defendants,  > 
and  payment  of  what  had  been  so  received. 

At  the  hearing  before  the  county  court  judge  the 
defendants  took  the  objection  that  no  order  or 
certifioate  of  the  Charity  Commissioners  had  been 
obtained  as  required  by  section  17  of  the  Admhiistra- 
tion  of  Charitable  Trusts  Act,  1853.  That  section 
enacts  that  before  any  proceedings  shall  be  taken  for 
obtaining  any  relief  relating  to  any  charity,  notice  of 
the  proposed  proceedings  shall  be  given  to  the 
Charity  Commissioners,  who  may,  by  order  or 
certificate,  authorize  the  proceedings  to  be  taken,  and 
give  such  directions  as  they  may  deem  proper ;  and 
no  proceedings  for  obtaining  any  such  relief  shall  be 
entertained  by  any  court  except  upon  snoh  order  or 
certifioate;  ''provided,  always,  that  this  enactment 
shall  not  extend  to  or  affect  any  such. petition  or  pro- 
oeediog  in  whioh  any  person  shall  claim  any  property 
or  seek  any  relief  adversely  to  any  charity." 

The  county  court  judge  upheld  the  objection,  and 
gave  judgment  for  tne  defendants. 

The  Divisional  Court  affirmed  the  judgment  of  the 
county  court  judge. 

The  plaintiffs  appealed. 

Bryn  Boberts,  for  the  plaintiffs. — ^This  is  a  proceeding 
in  which  the  plaintiffa  are  seeking  relief  adversely  to 
the  charity.  The  proviso  to  section  17  therefore 
applies, and  the  certifioate  of  the  Charity  Commis- 
sioners is  not  necessary. 

He  cited  Holme  v.  Quy.  25  W.  B.  390,  547, 
5  Ch.  D.  901;  Rendall  v.  Blair,  38  W.  B.  689, 
45  Ch.  D.  139;  Benihall  v.  Earl  of  Kilmorey,  32 
W.  B  26,  69.  25  Ch.  D.  39  ;  and  Booke  v.  Dawson,  43 
W.  B.  313,  [1895]  1  Ch.  480. 

Vaughan  Hawkins,  for  the  defendants,  was  not 
called  upon  to  argue. 

A.  L.  Smith,  M.B. — ^The  point  in  this  case  is  a 
small  one— viz.,  whether  this  county  court  action  was 
a  proceeding  in  whioh  relief  was  sought  by  the 
plaintiffi  adversely  to  aay  chatity.  If  it  was  not. 
tien  dearly  the  judgmeat  of  the  oounty  court 
judge  and  of  the  Queens  Bench  Division  was  right. 
The  action  was  brought  by  a  school  board  a^iiinvt  the 
Official  Trusteas  of  Churitable  Fonds,  and  in  my  opinion 
it  was  an  action  by  cestuis  que  trustent  claiming  to 
ascertain  what  the  trust  funds  consisted  of,  and  to 
obtain  payment  of  the  income  of  those  trust  funds 
wluoh  was  in  the  hands  of  the  defendants.  I  tbink 
that  the  plaintiffa  are,  under  the  Elementary  Educa- 
tion Acts,  in  the  petition  of  cestuis  que  trustent,  and 
that  this  is  not  a  daim  made  adversely  to  a  charitable 
trust  by  an  outsider,  bat  is  a  claim  by  cestuis  que 
trustent  seeking  to  enforce  a  trust  which  exists  in 
their  favour.  I  therefore  think  that  the  appeal  must 
be  dismissed. 

CoLUNB  and  Bomeb,  L. JJ.,  concurred* 

Appeal  dismissed. 

Solicitor  for  the  plaintiffB,  W.  B.  Owen. 

Solicitor  for  the  defendants,  Solicitor  to  the  Treasury  t 
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Ct.  of  App.     Solomon  v.  Mullinbb  and  thb  Motob  Oabbiagb  Supply  Co.  (Limitbd).     Ct.  op  App. 


From  Q.  B.  Div.         ) 
(A.  L.  Smith  M.R.,  and  [  Not.  27. 

Collins,  L.J.)  ) 

Solomon  v.  Mulltner  and  The  Motor  Cabbla^qb 
Supply  Co.  (Limited),  (a.) 

Practice — Coats — Action  **  which  amid  have  been  com~ 
menced  in  a  county  court " — Claim  in  tort  exceeding 
jBoO — Less  than  £10  recovered — County  Courts  Act, 
1888  (61  &  62  Vict  c.  43),  s.  116. 

TJie  plaintiff  in  an  action  of  trover  claimed  a  sum 
exceeding  £60.     He  recovered  a  sum  less  than  £10. 

Held,  that  the  action  was  one  **  which  could  have  been 
commeTiced  in  a  county  court'*  within  the  meaning  of 
section  116  of  the  County  Courts  Act,  1888,  and  therefore 
the  plaintiff  was  not  entitled  to  costs. 

Lovejoy  v.  Oole,  43  W.  B.  48,  [1894]  2  Q,  B.  861, 
approv^. 

GoldhiU  V.  Clarke,  68  L,  T.  Bep.  414,  41  W.  B, 
Dig,  173,  disapproved. 

Appeal  from  an  order  of  Day,  J.,  at  chambers. 
The  action  was  brought    against   the   defendant 
Mnlliner,   and  the  d««fendant8  the  Motor  Carriage 
Supply  Co.  (Limited),  to  recoyer  damages  for  oon- 
Tersion  of  a  motor  oar. 

The  statement  of  daim  alleged  that  iu  February, 
1900,  tbe  motor  car  was  stored  for  safe  custody  with 
the  defendant  Mnlliner ;  that  in  May,  1900,  Mulliner 
refused  to  delirer  up  the  oar,  and  wrongfully  parted 
with  it  to  the  Motor  Carri^^  Co. ;  and  that  tbe  Motor 
Carriage  Co.  illegally  retained  possession  and  refused 
to  deliver  it  up  to  tbe  plaiotiff. 

The  plaintiff  claimed  as  against  the  defendants 
jointly  and  severaUy  the  return  of  tbe  car  or  £600,  its 
value,  and  damages  for  its  conversion. 

The  plaintiff  appUed  for  an  interim  injunction 
against  the  Motor  Uarriage  Co.  to  restrain  them  from 
parting  with  the  possessiou  of  the  car,  when  a  judge 
at  chambers,  as  the  car  had  been  sold,  ordered  the 
price  (£440)  to  be  paid  into  court. 

Tbe  company  in  their  defence  admitted  liability  to 
the  plaintiff  for  £340,  and  were  willing  to  conseot  to 
an  order  for  the  paymen€out  of  court  of  ttiis  sum 
to  him,  and  as  to  the  balance  of  £100  set  up  a  daim 
as  against  the  plaintiff. 

The  plaintiff  took  tbe  £340  out  of  court,  and  the 
action  as  ag«in»t  the  company  proceeded. 

MuUmer  in  bis  defence  with  a  denial  of  liability 
paid  40s.  into  court  as  sufficient  to  satisfy  the  plaia- 
tiffs*  daim  against  him. 

The  plaintSOf  took  out  the  40s.  in  satisfaction  of  his 
claim  again  St  Mnllioer. 

Upon  the  plaintiff  bringing  in  his  bill  of  costs  as 
against  Mulliner  for  taxation,  the  master  held  that  he 
could  not  allow  any  costs,  as  tlie  plaiatiff  had  re- 
ooyered  less  than  £10. 

The  plaintiff  applied  to  the  judge  for  an  order 
direoting  the  master  to  tax  the  costs  upon  the  High 
Court  scale  upon  the  ground  that  the  action  could  not 
have  ben  Qommenoed  in  the  county  court,  or  for  a 
certificate  that  the  action  was  fit  to  have  been  brought 
in  the  High  Court. 

Day,  J.,  refused  the  application. 
Tbe  plaintiff  appetaled. 

WJieeler,  Q.C.,  and  J.  Todd,  for  the  plaintiff.— 'Hie 
plaintiff  is  entitled  to  his  costs  as  against  Mulliner. 
Tbe  action  could  not  have  been  commenced  in  a 
county  court  within  the  meaning  of  section  116  of  the 
Coun^  Courts  Act,  1888.  GoldhiU  y.  Clarke,  68 
L.  T.  Bep.  414,  41  W.  R.  Dig.  173,  is  an  authority 

(a.)  Reported  by  TV.  F.  Babby,  Esq.,  Barri8t#»r-at- 
Law. 


that,  as  the  ptaiutiff  sued  for  more  than  £60,  the 
action  was  one  which  could  not  have  been  commenoed 
in  a  county  court.  Lovjoy  y.  Cole,  43  W.  B.  48, 
[1891]  2  Q.  B.  861,  is  m  no  way  contrary  to  that 
decision.  [Thny  als  i  referred  to  Chatfield  y.  Sedgwick, 
27  W.  R.  790,  4  C.  P.  D.  469 ;  Millington  y.  Harwood, 
40  W.  R.  481,  [1892]  2  a  B.  166.]  If  the  plaintiff  is 
wrong  upon  tbis  point,  tbe  learned  judge  ought  to 
bave  f^iven  a  certificate  for  costs  under  section  116,  as 
there  was  sufficient  reason  for  bringing  the  action  in 
the  High  Court.  [They  also  argued  that  the  tort  was 
a  joint  tort,  and  that  in  the  action  the  plaintiff  had 
already  recovered  more  than  £340  against  the  joint 
tortfeasors;  but  the  arguments  on  this  point  aie 
omittttd,  as  the  court  came  to  the  conclusion  that  the 
action  was  for  a  separate  tort  against  eaoh  of  the 
defendants  ] 

E.  Orimwood  Mears,  for  the  defendant  Mulliner.— 
The  amount  recovered  is  the  test  whether  an  actioa 
can  be  commenced  in  a  county  court,  and  not  the 
amount  wMcb  the  plaintiff  may  choose  to  indorse  upon 
his  writ.  The  plaintiff  here  only  recovered  4(k 
against  Mulliner,  and  is  not  entitled  to  costs. 

Wheeler,  Q.C.,  replied. 

A.  L.  Smith,  M.B.— This  is  an  appeal  from  aa 
order  of  Day,  J.,  at  chambers  refusing  to  allow  the 
plaintiff  costs  as  against  the  defendant  Mulliner.  Tbe 
facts  were  these  :  the  plaintiff  brought  an  action  of 
trover  u^aiust  two  defendants.  Mulliner  and  tbe 
Motor  Carriage  Supply  Co.  The  plaintiff  in  bis 
statement  of  daim  all«ged  two  separate  and  distinct 
conversions,  one  by  Mulliner  and  the  other  by  the 
company.  Having  alleged  those  two  separate  tortious 
acts  he  then  no  doubt  went  on  to  daim  against  them 
jointly  and  severally  the  return  of  the  motor  or  £600, 
its  value,  and  damages  for  its  conversion.  To  that 
statement  of  daim  the  defendant  Mulliner,  in  hi« 
statement  of  defence,  with  a  deuial  of  liability,  paid 
40s.  into  court  as  suffident  to  satisfy  the  plaintiffs 
claim  against  him.  Tbe  plaintiff  took  the  408.  out  of 
court  in  satisfaction  of  his  cause^  of  action  against 
MuUiner,  and  the  action  against  him  came  to  an  end. 
Tbe  dtsfendant  company  had  paid  into  court,  under 
an  order  of  the  judge,  upon  another  application,  the 
sum  of  £440,  the  price  for  which  they  had  sold  the 
car,  and  in  their  statemeot  of  defence  they  admitted 
their  liability  for  £340,  setting  up  as  to  the  £100 
balance  a  claim  as  against  the  plaintiff.  The  plaintiff 
took  the  £340  out  of  court,  and  tbe  action  as  against 
the  company  proceeded.  The  plaintiff  then  brought 
in  his  bill  of  costs  against  Mulliner  for  taxation,  when 
the  master  held  that,  as  tbe  plaintiff  had  recovered 
less  than  £10  against  Mulliner,  he  was  not  entitled  to 
any  costs,  nndor  section  116  of  the  County  Courts 
Act,  1888.  The  plaintiff  applied  to  Day,  J.,  at 
chambers  for  an  order  to  the  master  to  tax  the  costs 
upon  tbe  High  Court  scale,  or  for  a  certificate  that 
the  action  was  fit  to  be  brought  in  the  High  Court. 
Day,  J.,  refused  the  application. 

Tbe  first  question  tu  consider  is  as  to  tbe  meaning 
of  section  116  of  the  County  Courts  Act,  1888.  For 
that  purpose  I  will  refer  to  tbe  case  of  Chatfidd  v. 
Sedgwick,  which  was  a  dedsion  upon  section  67  of  the 
Jodicature  Act,  1873,  a  section  which  provided  that 
*'  the  provisions  contained  in  the  5tb,  7th,  8th,  and 
lOtb  sections  of  the  County  Courts  Act,  1867,  shall 
apply  to  a^l  actions  commenced  or  pending  in  the 
said  High  Court  of  Justice,  in  whicb  any  relief  is 
sought  which  can  be  given  in  a  county  court."  In 
that  case  this  court  put  a  construction  upon  those 
words.  Sir  George  Jessd  said:  **In  my  opinion 
this  means  when  relief  is  sought  of  a  kind  which  can 
be  given  by  a  county  court,  and  does  not  mean  wh^e 
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relief  is  sought  only  of  saoh  an  amount  as  oould  be 
giyen  b^  a  oonnty  court."  Brett,  L.  J.,  said :  "  I  am 
of  opinion  that  tbe  amount  for  which  the  writ  was 
endorsed  has  nothing  to  do  with  the  question." 
Cotton,  L.J.,  agreed.  Therefore,  this  court  in  1879 
placed  a  construction  upon  a  section  tbat  was  in 
operation  at  the  time  of  Uie  passing  of  section  116  of 
the  County  Courts  Act,  1888.  That  was  a  decision 
that  the  character  of  the  action  must  be  looked  at  to 
see  if  it  is  capable  of  being  brought  in  a  county  court. 
Then  came  the  County  Courts  Act,  1868.  It  is  a 
consolidating  Act,  but  for  some  unknown  reason  the 
Legislature  tbought^fit  to  alter  the  phraseology  of  the 
former  section.  Section  116  is  in  pari  materid  with 
section  57  of  the  Judicature  Act,  1873,  but  its 
phraseology  is  different,  the  words  being  **  which 
oould  have  been  commenced  in  a  county  court."  I 
read  those  words  as  meaning  properly  commenced, 
both  as  to  the  character  of  the  action  and  the  amount, 
in  a  oounty  court.  When  is  an  action,  as  regards 
amount,  ascertained  to  be  within  the  jurisdiction  of 
the  county  court  P  Not  when  the  action  is  commenced, 
but  when  the  action  has  been  tried  and  the  amount 
recoverable  has  been  ascertained.  The  amouut  which 
the  plaintiff  chooses  to  claim  bv  his  writ  is  not  the 
^material  element.  The  plaintiff  here  has  recovered 
forty  shillings  from  one  of  the  defendants  as 
sufficient  to  satisfy  his  claim  against  that  defendant. 
That  was  a  claim  which  could .  properly  have  been 
brought  in  the  oounty  court.  The  action  therefore 
as  against  the  defendant  Mulliner  comes  within 
section  116  of  the  Act  of  1888.  The  learned  judge 
was  therefore  right.  Nor  do  I  see  any  reason  for 
interfering  with  his  discretion  in  refusing  a  oertifloate 
under  the  section.  With  regard  to  the  cases,  there 
set ms  to  be  some  confusion  among  them.  I  have 
already  pointed  out  the  applicability  of  the  decision 
in  Chatfteld  v.  Stdgmck,  If  I  have  to  choose  between 
the  deoisions  in  the  Queen's  Bench,  I  prefer  the 
decision  of  the  Divisional  Court  in  Lowjoy  v.  Cole  to 
the  decision  of  CKarles,  J.,  io  Goldhill  v.  Clarke.  In 
my  opinion  the  amount  which  the  plaintiff  claims  has 
nothing  to  do  with  the  question;  the  amount  re- 
covered is  the  material  amount.  The  appeal  must 
therefore  be  dismissed. 

CoUjINS,  L.  J. — I  am  of  the  same  opinion.  I  have 
had  oonsiderable  difficulty  in  arrivine  at  the  result  of 
the  deoisions  on  the  subject.  I  shomd  have  thought 
that  the  rule  in  the  matter  would  have  been  well 
settled,  and  it  is  curious  that  it  should  have  remained 
indeterminate  until  now.  Speaking  for  myself,  I  am 
unable  to  reconcile  the  decision  of  Charles,  J.,  in 
Qoldhill  V.  Clarke  with  the  decision  of  the  Divisional 
Court  in  Lovejoy  v.  Cole,  Charles,  J.,  seems  to  me  to 
have  held  that  the  test  whether  an  action  could  have 
been  commenced  in  a  county  court  is,  what  is  the 
amount  indorsed  on  ^  the  writ.  Lovejoy  v.  Cde  seems 
to  me  to  be  against  that  view,  and  it  appeurs  to  me 
to  involve,  or  at  any  rate  to  assume,  that  the  test  is, 
what  is  the  amount  recovered  in  the  action.  We  have 
to  choose  between  those  two  cases.  When  we  look  at 
the  well-settl«-d  policy  of  the  Legislature  up  to  18S8, 
we  see  that  it  was  that  a  plaintiff  who  recovered 
something  less  than  a  f  ^ecified  sum  in  an  action  of  a 
dais  which  could  be  tn«d  in  a  county  court  should 
not  recover  High  Court  costs.  Toat  was  declared  in 
a  most  authoritative  way  in  Chatfield  v.  Sedgwick, 
No  doubt  the  words  in  section  67  of*  the  Judicature 
Act,  1873,  are  not  quite  the  same  as  the  words 
in  section  116  of  the  Act  of  1888.  Sir  George 
Jessel,  in  answer  to  the  sAme  argument  as  was 
adduced  to  us  to-day,  said:  "£i  my  opinion 
this  means  where  relief  is  sought  of  a  kind 
which  can  be  given  by  a  coun^  court,  and  does  not 


mean  where  relief  is  sought  only  of  such  an  amount 
as  could  be  given  by  a  county  court."  Is  there  any 
reason  why  the  Legislatare  should  have  intended,  in 
the  later  Act,  to  alter  the  law  as  there  laid  down  ?  I 
do  not  see  any  such  reaion.  In  that  attitude  I 
approach  section  116.  A  very  slight  modification  of 
the  words  will  suffice.  The  words  would  read  ''  action 
which  could  properly  have  been  commeoced  in  a 
county  c^urt,"  describioflr  the  class  of  action  and  not 
the  amount  claimed.  That  brings  this  case  within 
section  116.  A  question  might  have  arisen  of  some 
complication.  The  plaintiff  has  not  sued  for  a  joint 
tort,  as  to  which  different  considerations  would  have 
applied.  The  plaintiff  has  elected  to  base  his  claim 
against  each  of  the  defendants  upon  a  distinct  and 
independent  tort.  One  of  the  defendants  has  paid 
into  court  a  sum  of  40s.  as  sufficient  to  satisfy  the 
claim  against  him,  and  the  plaintiff  has  taken  that 
sum  out  in  satisfaction  of  that  cause  of  action.  He 
has  therefore  recovered  in  that  action  408.  as  against 
that  defendant,  and  he  is  not  entitled  to  costs.  Nor 
do  I  see  any  reason  for  interfering  with  the  discretion 
of  the  learned  judge  in  refusing  a  certificate. 

Appeal  diemisMd. 

Solicitor  for  the  plaintiff.  T.  Durant, 

Solicitor  for  the  defendant  Mulliner,  Pieaae  &  Son, 
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Jacobs  v,  Mobbis  &  Mobbis.  (a.) 

Principal,  and  agent — Avihority — Power  of  attorney — 
Construction  —  General  power  to  borrow  —  Money 
applied  by  agent  J  or  hie  own  purposes — Acceptan^  of 
bills  **  per  pro" — Action  for  money  had  and  received 
—  Applicaiion  of  equitable  principles  —  Bills  of 
Exchange  Act,  1882  (45  &  46  Vict.  c.  61),  s.  25. 

A  power  of  attorney  which  authorizes  the  agent  in 
England  of  an  Australian  firm  io  purchase  goods  in 
connection  with  the  business  carried  on  by  the  principal, 
and  either  for  cash  or  on  credit,  and,  **  where  necessary ^ 
in  connection  with  any  purchases  made  on  my  behalf  as 
aforesaid  or  in  connection  with  my  said  business  to 
make,  draw,  sign,  accept,  or  indorse  any  bill  or  bills  of 
exchange  •  .  .  and  to  sign  my  name,  or  my  said 
trading  nams,  to  any  cheques  or  orders  for  the  payment 
of  money  on  my  banking  account  in  London,  England," 
does  not  confer  a  general  borrowing  power  on  the  agent. 

Money  borrowed  by  such  agent  under  the  power  from  a 
lender  who  is  fixed  with  notice  of  the  contents  of  the  power 
of  attorney,  and  secured  by  bills  of  ex'^hange  accepted  by 
him  in  the  name  of  his  principal  and  paid  into  the 
London  banking  accourd  of  the  firm,  and  then  drawn  out 
by  the  agent  and  applied  for  his  own  purposes,  cannot  be 
recover  wl  in  an  action  for  money  had  and  received  to  the 
use  of  the  lender  in  the  absence  of  proof  by  the  lender  that 
the  prirtcipal  knew,  or  had  the  means  of  knowledge^  that 
the  money,  whiUt  it  remained  on  the  banking  account, 
was  the  money  of  the  lender,  and  not  of  the  agent,  or  else 
that  the  principal  had  the  beriefit  of  it. 

Moses  V.  Macferla'i,  2  Burr,  1005,  and  Marsh  v, 
Keatiog.  1  Bing.  N,  C.  198.  discussed  and  applied, 

1 1  this  action  the  plaintiff,  L  mis  Jac^bp,  was  the 
sole  representative  ot  a  biuiuess  firm  in  Australia 

(a.)  Reported  by  Wabwick  H.   Dbapeb,   Esq., 
Barrister-at-Law 
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trading  under  the  name  of  Jaoobs,  Hart,  &  Co.,  whioh 
had  had  an  agency  in  London  since  1S82. 

For  t  vo  months  in  1886  the  plaintiff  was  the  London 
agent,  as  his  father  had  been  before  him. 

In  1882  he  became  a  partner  in  the  firm,  and  in 
1898  be  became  the  sole  owner  of  the  business. 

In  1893  or  1894  his  brother  Leslie  Jacobs  became 
the  London  agent,  and  on  the  30th  of  January,  1899, 
the  plaintiff  executed  a  power  of  attorney  appointing 
Leslie  Jacobs  attorney  *'in  and  throughout  the 
United  States  and  the  Continents  of  America  and 
Europe,  and  all  other  parts  of  the  world  other  than 
Australasia  and  New  Zealand,  for  me  and  in  my  name 
or  in  my  said  trading  name  to  purchase  and  to  make 
and  enter  into,  sign,  and  execute  any  contract  or 
agreement  with  any  persons,  firm,  company,  or  com- 
panies for  the  purchase  of  any  goods  or  merchandize  in 
connection  with  the  business  carried  on  by  me  as  afore- 
said, or  for  the  purchase  or  acquisition  by  me  of  any 
patcoit  right  or  of  the  right  to  the  exclusive  or  partial 
use  of  any  patent  or  invention  or  for  the  purchase  or 
acquisition  of  the  right  to  act  as  the  sole  or  partial 
agent  of  any  person,  firm,  or  company,  and  to  make  such 
purchase  or  acquisition  either  for  cash  or  on  credit  or 
partly  for  cash  and  partly  on  credit  as  my  said 
attorney  shall  in  his  discretion  think  advisable " ; 
then  there  was  a  power  to  modify  or  vary  the  terms 
and  conditions  of  such  contracts  or  wholly  cancel  the 
same  on  such  terms  as  he  might  deem  advisaUei; 
then  it  went  on,  '*  And  for  me  and  on  my  behalf, 
and  where  necessary  in  connection  with  any  purchases 
made  on  my  behslf  as  aforesaid  or  in  connection 
with  my  said  business  to  make,  draw,  sign, 
accept,  or  indorse  any  bill  or  bills  of  exchange, 
promissory  note  or  promissory  notev,  notes  of  hand, 
or  bills  of  lading  which  shall  be  requisite  o^  proper 
in  the  premises,  and  to  sign  my  name  or  my  said 
trading  name  to  any  cheques  or  orders  for  the  pay- 
ment of  money  on  my  banking  account  in  London, 
England." 

This  banking  account  had  been  continuously 
since  1882  kept  in  the  name  of  the  firm,  but 
since  1893  had  been  exclusively  operated  upon  by 
Leslie  Jaoobs,  and  it  appeared  that  he  had  used  it 
partly  for  the  plaintiff's  purposes  and  partly  for  his 
own. 

Messrs.  Morris,  the  defendants,  were  a  firm  of 
cigar  importers  who  had  dealt  with  the  plaintiff's  firm 
since  1889. 

In  June,  1899,  Leslie  Jacobs,  purporting  to  act 
on  behalf  of  the  firm,  applied  to  Messrs.  Morris  for 
a  loan  of  £4,000,  whidi  they  agreed  to  grant  on 
condition  that  a  large  order  was  placed  with  them. 

Accordingly,  on  the  12th  of  June  they  handed 
to  Leslie  Jacobs  two  dieques  for  £2,000  each  drawn 
to  the  order  of  Jacobs,  Hart,  &  Co.,  and  received 
from  him  four  bills  of  exchange  to  that  amount, 
accepted  **  Jacobs,  Hurt,  &  Go,,  per  pro  Leslie  B. 
Jacobs."  These  cheques  were  paia  into  the  plaintiff's 
firm's  banking  account  in  London*  On  the  same 
day  Leslie  Jacobs,  purporting  to  act  as  aforesaid, 
purchased  from  Messrs.  Morris  cigars  to  £l«070,  in 
payment  of  which  he  gave  two  bills  for  £1,000  and 
£70  accepted  in  the  same  way.  The  whole  of  the 
£4.000  was  drawn  out  by  Leslie  Jacobs,  and  used  by 
him  for  his  own  purposes. 

In  July,  1899,  Messrs.  Morris  repurchased  the 
cigars,  and  gave  their  bills  in  payment. 

The  plaintiff  commenced  this  action  in  November, 
1899,  seekirg  to  restrain  the  defendants  from 
negotiating  theee  bills,  on  the  ground  of  fraudulent 
conspiracy  between  Messrs.  Morris  and  Leslie  Jacobs, 
who  was  alio  made  a  defendant  to  the  action. 

Messrs.  Morris  counterdaimed  affainst  the  plaintiff 
and  Leslie  Jacobs  for  payment  of  the  sums  due  on  all 


the  bills,  or,  alternatively,  for  the  £4,000  as  money 
had  and  received  by  the  plaintiff  to  their  use,  and 
also  for  the  £1,070  for  the  price  of  goods  sold  and 
delivered  to  the  plaintiff. 

Upon   the   counterclaim   of   Messrs.  Morris    the 
argument  was  as  follows : 

Lawson  WcUton^  Q  0.,  Butcher ,  Q,C.,  and  A.  L, 
Morris,  for  Mesart.  Morris. — ^Louis  Jmobs  is  liable  on 
two  grounds :  (1)  By  reason  of  a  power  to  borrow 
given  to  Lesde  Jaoobs  by  the  power  of  attorney  in 
the  words  ^  in  connection  with  any  such  parchjises 
as  aforesaid  or  in  connection  with  my  said  bosineas  " ; 
under  the  first  branch  of  this  clause  he  is  clearly 
liable  fur  the  two  bills  for  £1,000  and  £70  given  in 
payment  for  the  cigars ;  the  second  branch  implies  a 
power  to  borrow,  else  there  is  nothing  to  satisfy  it, 
and  the  words  would  have  no  meaning;  farther,  a 
power  to  buy  **for  cash  or  on  credit"  implies  a 
power  to  borrow  money  under  a  practice  which  in 
fact  Leslie  Jacobs  had  adopted,  for  he  had  drawn 
biUs  on  Louis  Jacobs  and  discounted  them  with  the 
bflmk,  at  the  same  time  depositing  the  bills  of  lading ; 
this  was  in  effect  a  borrowing;  Messrs.  Morris  detult 
in  good  faith  with  Leslie  Jacobs  and  are  under  no 
ontM  to  show  that  the  money  was  borrowed  on  behalf 
of  Louis  Jacobs  {Bank  of  BengaiL  v.  McLeod,  6  Moo. 
Ind.  App.  1, 7  Moo.  P.  C.  35) ;  if  a  power  to  borrow  ii 
once  made  out,  it  is  not  necessary  for  an  innocent 
lander  to  show  the  necessity  for  the  particular  losn. 
Udontaignac  v.  Shitta,  15  App.  Cas.  357 ;  Bryant  v.  La 
Banque  du  Peuple,  41  W.  B.  600,  [1893]  A.  C.  170,  was 
also  referred  to.]  (2)  Louis  Jaoobs  is  also  liable, 
because  the  £4,000  went  straight  into  his  bankrog 
account  and  so  passed  into  his  possession  and  under 
his  control ;  this  account,  having  been  started  by  his 
predecessors  in  1882,  was  continued  by  him,  and  in  the 
power  of  attorney  is  in  fact  described  as  **  my  banking 
account " ;  although  Leslie  Jacobs  used  it  for  his  own 
purposes,  his  only  power  to  draw  on  it  was  derived 
from  the  power  of  attorney  given  by  Louis  Jaoobs ; 
the  control  of  Louis  Jaoobs  over  <he  account  is  shown 
by  the  fact  that  he  did  draw  from  it  himself  at  a  later 
date,  and  he  could  have  drawn  out  the  whole  £4,000 
had  he  oome  to  London  and  desired  to  do  so  any  day 
after  the  12th  of  June ;  money  thus  paid  into  a  man's 
bsnking  account  is  *'  money  hisd  and  received  to  the 
use  "  of  the  person  paying  it  in :    Marsh  v.  Keating, 

1  Binff.  N.  0.  198,  at  p.  219 ;  Beid  v.  Bigbv,  [1894] 

2  Q,B,  40.  We  ask  for  an  account,  and,  if  the 
plaintiff  is  held  not  to  be  liable,  for  judgment  against 
Ledie  Jacobs  on  the  implied  warranty  of  authority 
for  £4,000. 

Ellis  OrijffUhs,  fot  Leslie  Jacobs,  submitted  to  siioh 
judgment. 

Sir  E.  Clarke,  Q.C.,  Upjohn,  Q,0.,  and  Johnston 
Edwards,  for  Louis  Jacobs,  admitted  liability  on  the  two 
bills  for  £1,000  and  £70.  As  to  the  loan  of  £4,000, 
Messrs.  Morris  had  notice  of  Mhe  limitation  of  the 
power  expressly  because  they  saw  it,  although 
they  did  not  read  it,  and  impliedly  nidar 
section  25  of  the  Bills  of  Exchange  Act,  1882. 
The  power  of  attorney  contains  no  power  to  borrow, 
express  or  implied,  and  a  document  of  this  nature 
must  be  oonstrued  strictly :  Bryant  v.  La  Banque  du 
PeupU  ;  Attwood  v.  Munnings,  7  B.  &  C.  278.  As  to 
the  btfiking  account,  ic  was  Leslie  Jacobs'  aooonnt, 
the  only  person  who  can  draw  upon  such  an  account 
being  he  whose  signature  is  deposited  with  the  bank ; 
and  at  any  rate  M«>s«r8.  liorris  must  show  further 
that  Louis  Jacobs  knew  that  the  money  was  there, 
whkh  he  neither  did  nor  could  know;  onlv  state 
ments  showing  shipments  and  not  pass-booJa  were 
sent  to  him ;  the  ontLs  is  on  Messrs.  Morris  to  show 
that  Louis  J^Mobs  hi4  the  money.    On  the  balanos 
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of  the  acoonnt  there  is  money  dne  from  Leslie 
Jacobs  to  Louia  Jacobs ;  therefore  no  account  ought 
to  be  directed,  this  heing  a  case  to  which  the  rule 
laid  down  in  Clayton* $  oom,  1  Mer.  672,  does  not 
apply. 

[Fabwell,  Jm  referred  to  Mo$es  v.  Mcie/erlant  2 
Burr.  1005,  to  show  that  equitable  principles  may  be 
applied  in  this  action  "for  money  paid  and  received,*'] 

FaBwsll,  J. — This  is  a  case  of  some  little  difficulty. 
So  far  as  regards  the  issue  of  fraudulent  misrepre- 
sentation it  IS  entirely  unfounded,  and  so  far  as  that 
issue  is  raised,  the  action  will  be  dismissed  with  costs. 
So  far  as  regards  the  bills  for  £1,000  and  £70  given 
for  the  tobacco  which  was  boup;ht,  those,  subj^  to 
the  various  arithmetical  calculations  which  have  to  be 
entered  into  for  finding  the  exact  balance,  are  not 
contested  by  the  plaintiff.  They  were  given  under 
the  power  of  attorney  and  there  must  be  judgment 
for  tne  amount. 

Then  there  comes  the  question  about  the  £4,000. 
[His  lordship  then  stated  the  facts  of  the  caae, 
and  continued  as  follows  :]  The  transaction  was 
of  this  nature:  Leslie  Jacobs  had  a  meeting  with 
Messrs.  Morris;  he  told  them  that  his  firm  was 
going  to  make  cigarettes,  and  he  wanted  cash  for 
macunery  for  this  purpose  and  for  buying  leaf 
tobacco ;  he  asked  them  to  lend  him  the  monev  to 
enable  him  to  do  that.  They  were  willing  to  lend 
him  the  money  because  they  had  had  deaOngs  with 
the  firm,  because  Leslie  represented  to  them  that  tbey 
would  get  the  benefit  of  tne  efforts  of  the  Melbourne 
firm  to  push  certain  brands  of  cigars,  of  which  they 
were  the  owners,  in  the  colonies.  I  desire  to  say  that 
as  regards  Messrs.  Morris  I  think  they  are  entirely  free 
from  any  imputati'^n  of  dishonesty,  and  that  they 
acted  quite  honestly  and  opevly,  and  believed  what 
Leslie  told  them.  Thej  had  known  him  for  some 
years  and  they  believed  this  was  the  true  story. 
Then  Leslie  Jacobs  geti  the  monev  and  pays  it  into 
the  banking  account  of  Jacobs,  Hart,  &  Co.  That 
banking  accoxmt  was  an  old  account  which  had 
been  open  for  years,  since  1882 ;  and  it  was 
operated  upon  by  cheques  drawn  by  Leslie  Jacobs 
under  the  power  of  attorney.  It  stood  in  the 
name  of  the  firm,  but  Leslie  Jacobs  used  it  for  his 
own  purpMOses  as  well.  The  only  accounts  rendered 
to  the  plaintiff  did  not  show  all  the  dealings  on  that 
account  but  only  such  dealings  as  were  properly 
attributable  to  the  bminess  of  Jacobs,  Hart,  &  Co. 
Now,  in  the  power  of  attorney  there  is  not  a  word 
from  the  beginning  to  the  end  of  borrowing  money. 
To  begin  with,  it  seems  to  me  that  it  would  be  most 
improbable  that  a  principal  should  g^ve  his  attorney 
power  to  borrow  money  if  he  did  not  expressly  state 
It.  It  is  laid  down  in  one  of  the  cases  cited  to  me 
that  you  do  not  construe  general  terms  in  such  a  way 
as  to  give  a  power  of  borrovring  if  it  is  not  expressly 
stated;  the  general  words  are  confined  to  matters 
efusdem  gmeris  with  the  specific  matters  already 
statfd.  Tlie  specific  matters  stated  there  are  simply 
purchases.  Now  stress  was  laid  by  the  defendants' 
counsel  on  the  words  "  or  in  connection  with  my  said 
bosiness,"  and  it  is  said,  with  some  force,  that  that 
points  to  something  other  than  the  purchases  which 
have  just  been  mentioned,  which  are  the  only  matters 
ipednoally  mentioned  in  the  body  of  the  power.  In 
my  opinion  those  words  are  not  enough  to  give  a 
general  power  of  borrowing.  I  thick  they  are 
satisfied  by  attributing  them  to  such  transactions 
as  may  be  necessary  to  give  effect  to  the  modifi- 
cation or  variation  of  the  terms  of  the  contract 
cr  the  cancellation  of  the  same,  and  I  point 
to  them  in  this  very  case  as  an*  illustration  of  it 
because  the  contract  for  the  sale  of  cigars,  which  I  have 


already  decided  in  favour  of  Messrs.  Morris,  was  varied 
by  a  selling  back  and  giving  bills  of  exchange  to  carry 
that  out.  That  is,  to  my  mind,  within  the  power ;  it 
is  not  in  connection  with  a  purchase,  but  it  is  in 
connection  with  seUing.  It  is  a  re-selliog  which  is  a 
part  of  the  powers  given  to  the  ^attorney  by  way  of 
cancelling  the  contract  of  purchase  on  terms,  and 
praotically  that  U  within  the  terms  of  the  power.  It 
was  not  contested  that  that  must  be  within  the  terms 
and  that  there  are  other  matters  of  that  kind  which 
would  be  sufficient  to  give  effect  to  those  particular 
words  **  or  in  connection  with  my  said  business  " 
without  giving  them  the  extraordinarily  wide  signifi* 
cation  which  the  defendants  desire  now  to  attribute  to 
them  of  a  general  borrowing  power. 

I  do  not  think  I  need  refer  to  the  cases  beyond 
perhaps  the  case  of  Bryant  v.  La  Banque  du  Peuple, 
where  Lord  Macnaghten,  deliveriog  the  judgment  of 
the  Privy  Council,  says  at  p.  177:  "Nor  was  it 
disputed  that  powers  of  attorney  are  to  be  construed 
strictly —that  is  to  say,  that  where  an  act  purporting 
to  be  done  under  a  power  of  attorney  is  challenged  as 
being  in  excess  of  the  authority  conferred. by  the 
power,  it  is  necessary  to  show  that  on  &  ^&ir  construc- 
tion of  the  whole  instrument  the  authority  in  question 
is  to  be  found  within  the  four  comers  of  the  instru- 
ment, either  in  the  express  terms  or  by  necessary 
implication."  lliat  accords  really  with  the  case  of 
Attwood  V.  Munnings,  and  also  with  the  other  case 
in  which  Lord  Bla^bum  pointed  out  that  a 
power  of  borrowing  was  not  to  be  inferred  from 
general  words  which  were  to  be  restricted  to  matters 
ejusdem  generis  with  those  already  stated.  In 
Montaignac  v.  Shitta  the  point  was  a  different  one, 
because  there  was  there  admittedly  authority  to 
borrow,  and  the  question  was  as  to  the  extent  and 
private  qualify  of  that  particular  power  of  borrowing. 
It  was  argued  here  that  the  power  of  attorney 
admittedly  authorized  some  borrowing.  I  do  not 
think  that  is  titie  true  view;  the  borrowings  were 
described  in  Louis  Jacobs'  evideoce  where  the  mode 
of  paying  for  goods  bought  was  detailed  by  him. 
•*  If  Leslie,"  that  is,  the  attorney,  "  bought  for  use, 
the  prActioe  was  to  take  the  shipping  documents  to 
our  Australian  bank  and  get  the  cash  from 
them  under  a  letter  of  credit  with  which  we 
furnished  him  and  hypothecate  the  bills  of  lad- 
ing." Now,  that  is  not  to  my  mind  borrow- 
ing at  all  within  the  ordinary  ^  sense  of  the 
borrowing  powers  which  it  is  desired  to  set  up 
under  this  power  of  attorney.  It  was  really  a  special 
mode  of  carrying  out  the  power  given  to  the 
attorney  of  buying  goods  and  paying  for  them.  It  is 
one  thing  to  give  oiUs,  and  in  that  sense,  if  it  be  a 
borrowing,  give  the  bills  of  lading^  in  addition  as 
security,  assuming  that  is  a  borrowing.  It  ia  one 
thing  to  do  that  in  exchange  for,  or  in  payment  of, 
goods ;  it  is  quite  another  thing  to  do  it  in  order  to 
raise  money  generally  for  general  purposes.  A  man 
may  well  intrust  his  attorney  with  power  to  give  a 
bill  of  exchange  for  the  specific  goods  that  he  pur- 
chases ;  it  is  quite  another  thmg  to  say  that  he  gives 
him  a  general  power  to  borrow  money  on  his  mere 
statement  that  he  is  going  to  buy  goods  or  is  going 
to  apply  it  in  a  particular  fashion. 

I  hold,  therefore,  on  construction,  that  there  b  no 
power  to  borrow  under  this  power  of  attorney  which 
would  autiiorize  the  borrowing  of  the  £4,000.  That 
being  so,  so  far  as  the  counterclaim  daims  judgment 
on  the  bills  of  exchange,  it  fails- 
Then  it  is  said,  *'  But  the  £4,000  was  paid  into 
the  banking  account  of  Jacobs,  Hart,  &  Co., 
and  therefore  was  received  by  the  plaintiff,  the 
sole  owner  of  that  title,"  and  if  the  money  had, 
^in  fact,  ever  come  into  his  possession  or  was  there 
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still,  that  no  doabt  wonld  be  so.  It  is  claimed 
under  the  head  of  **  money  had  ^  and  received.*' 
That  is  a  very  ancient  form  of  common  law  action 
and  it  is  explained  by  Lord  Mansiield  in  Moaes 
▼.  MacpJierlan,  2 .  Burr.,  at  p  1010.  He  points 
out  that  one  of  the  distioc  ions  between  it  and 
an  action  for  debt  is  that  the  debt  implies  con- 
tract, whereas  this  does  not.  **  This  briogs  the  whole 
to  the  questioa  sayed  at  nisipriiLSt  viz.,  *  whether  the 
plaintiff  may  elect  to  sue  hy  this  form  of  action,  for 
the  money  only,  or  must  be  turned  round  to  bria^  an 
action  upon  the  agreement.*  One  great  benefit  which 
arises  to  suitors  from  the  nature  of  this  action" — that 
is,  for  money  had  and  received—"  is  that  the  plaintiff 
need  not  state  the  special  circumstances  from  which 
he  concludes  'that,  ex  aequo  et  bono,  the  money 
received  by  the  defendant  ought  to  be  deemed  as 
belonging  to  him.'  He  may  declare  generally 
'  that  the  money  was  received  to  his  use ' ;  and 
mske  out  his  case  at  the  trial.  This  is  equally 
beneficial  to  the  defendant.  It  is  the  most  favourable 
way  in  which  he  can  be  sued.  He  can  be  liable  no 
ftuther  than  the  money  he  hat  received,  and  against 
that  may  go  into  any  equitable  defence  upon  the 
general  issue.  He  may  claim  every  equitable  allow- 
ance ;  he  may  prove  a  release  without  pleading  it ;  in 
short,  he  may  defend  himself  by  everything  which 
shows  that  the  plaintiff,  ex  coquo  ei  bono,  is  not  en- 
titled to  the  whole  of  bis  demand,  or  to  any  part 
of  it."  I  have,  therefore,  got  a  case  in  which 
the  money  is  paid  into  the  plaintiff's  account. 
If  it  stopped  there,  I  should  have  this  difficulty 
to  co&tend  with — ^that  the  evidence  has  been  left  in 
a  somewhat  uncertain  condition  as  to  whether  the 
plaintiff  could  draw  on  that  aooount  or  not.  Mr. 
Upjohn  has  contended  that  it  is  not  sufficient  to  show 
merely  that  the  money  was  paid  ioto  the  account  of 
the  plaintiff,  but  that  it  is  necessary  to  go  further  and 
show  that  he  could  draw  on  that  account.  That 
seems  to  me  to  be  a  question,  so  far  as  that  point  is 
oonoemed,  of  the  onus  of  proof.  I  find  an  account 
opened  in  the  name  of  Jaoobs,  Hart,  &  Co.  nearly 
twenty  years  ago;  the  acoouot  is  in  that  name 
throughout,  drawn  upon  under  the  power  of  attorney 
to  draw  cheques  upon  any  London  bank  that  the  donor 
of  the  power  may  have,  and  an  operating  upon  it  under 
that  power  by  Leslie  Jaoobs.  If  it  were  necessary  for  me 
to  determine  it,  I  should  hold  that  the  onus  would  be 
upon  Louis  Jacobs  to  show  that  he  bad  not  the  power 
to  draw,  because  primd  facie  under  those  drcum- 
stAnoes  the  man  who  owns  the  name  ii\  which  th<i 
aooount  is  standing  and  has  been  standing  for  years 
has  authority  to  draw  upon  it.  Bat  that  is  not  the 
.whole  case.  The  point  which  I  have  to  determine 
really  goes  a  step  further,  and  I  take  the  facts  neces- 
sary for  me  to  find  as  questions  of  fact  on  which  the 
point  of  law  arises  from  the  judgment  of  the  court  in 
Marsh  V*  Keating.    '*  It  is  objected,  thirdly,  that  the 

Eroceeds  of  the  sale  of  the  stock  uever  came  into  the 
andf  of  the  defendants  so  as  to  be  money  rfoeived  by 
them  to  the  use  of  the  plaintiff."  I  should  mention 
that  in  that  case  there  was  a  firm  of  bauktr«.  Marsh 
&  do.,  of  which  Fauntleroy  was  a  member. 
Fauntleroy  had  forged  the  name  of  the  plaintiff  to  a 
power  of  attorney,  under  which  he  realized  a  sum  of 
£9,000  stock,  and  paid  the  proceeds  oi  that  sale  into 
the  account  of  Marsh  &  Go.  with  another  banking 
firm  of  Martin  &  Go.  Toe  pass-book  of  Martin  & 
Go.  passed  backwards  and  forwards  between  the  house 
of  Martin  &  Go.  and  the  house  of  Marsh  &  Go. 
Fauntleroy  took  the  precaution  of  getting  hold  of  it 
and  keeping  it  locked  up,  so  that  in  fact  his  co- 
partners never  saw  it  and  never  discovered  the 
particular  transaction.  There  was  no  entry  of  this 
aealing  in  the  house-book,  as  it  was  oaUed,  of  Macsh 


&  Go.  The  partners  In  that  esse  did  njt  in  fact 
know,  but  they  certainly  had  the  means  of  knowing, 
if  they  hmd  not  somewhat  bUndly  trusted  Faunt- 
leroy. The  questions  under  those  oircumstaaoes 
•which  the  judges  submit  for  the  consideration 
of  the  court  are:  ''First,  did  the  money  aotoally 
come  into  the  possession  of  the  defendants  P  Secondly, 
if  it  ever  was  m  their  possession,  had  the  defendants 
the  means  of  knowledge,  whilst  it  remained  in  their 
hands,  that  it  was  the  money  of  the  plaintiff  and  not 
the  money  of  Fauntleroy  ?  "  No  w,  tibe  first  queetion, 
I  have  already  said,  I  shall  have  to  answer  in  this 
case  in  the  affirmative.  I  thick  the  money  did 
actually  come  into  possession  of  Louis  Jacobs,  because 
I  consider  it  went  into  his  banking  account  on  which 
he  could  have  operated.  I  think  if  he  had  telegraphed 
or  written  a  letter  which  reached  the  bankers  the  day 
after  the  £4,000  had  been  paid  in,  and  before  it  was 
paid  one  again,  he  certainly  could  have  effeotually 
stopped  it  being  psid  out.  In  that  case  be 
certainly  would  nov  have  the  mouey^  in  bis 
hands,  money  belonging  to  Messrs.  Morris,  and  I 
cannot  see  that  he  would  have  any  defence  to  the 
action  if  the  money  were  in  fact  in  his  hands.  In  that 
case  it  would  have  actually  come  into  his  possession, 
and  it  would  be  in  his  hands. 

But  then  there  comes  the  second  qu€stion  whioh 
the  court  considered  it  was  necessary  to  answer  in 
the  plaintiff's  favour  before  they  could  succeed: 
*'  Secondly,  if  it  ever  was  in  their  possession,  bad 
the  defendants  the  means  of  knowledge,  whilst 
it  remained  in  their  bands,  that  it  was  the  mon^y 
of  the  plaintiff  and  not  the  money  of  Faont- 
leroy."  Now  I  apprehend  that  this  is  really  the 
application  of  those  equitable  principles  which  Tasd, 
Mansfield  referred  to  in  an  action  '*  for  money 
had  and  reoeived."  It  was  not  enough  to  ahow 
that  the  money  merely  went  into  the  aooount  of 
Louis  Jacobs  unless  you  also  show  that  he  also  had 
the  means  of  koowing  it,  or  that  be  did  know  it. 
Now,  in  the  pres«>nt  case  the  defendant,  Messrs.  Monia. 
necessarily  from  my  construction  of  the  power  of 
attorney,  knew  that  Leslie  Jaoobs  had  no  power  to 
borrow  under  the  power  of  attorney.  I  do  not  say 
they  actually  knew  It,  because  I  accept  their  evidence 
that  although  the  power  was  actually  produced  to 
Arthur  Morris  he  did  not  in  fact  read  it,  but,  nnforta- 
.  nately  for  him,  relied  on  the  assurance  of  ILieelie 
Jaoobs  that  he  hsd  the  power  of  borrowinic  noder  it ; 
but  that  Mr.  Lawson  Walton  admitted  he  oould 
not  rely  upon.  Messrs.  Morris  are  fixed  with  notioe  of 
the  true  contents  of  the  power  of  attorney,  and  there- 
fore they  knew  for  this  purpose  that  Leslie  Jaoobs  had 
no  power  to  bor/o  w  money.  They  therefore  lend  money 
not  to  him,  but  to  Jacobs,  Hart.  &  Go.,  knowing^  that 
Leslie  had  no  power  to  borrow  for  Jacobs,  Hart,  &  Oo. 
It  is  not,  therefore,  sufficient  for  them  to  prove  th«t  they 
paid  t^e  money  into  Jacobs,  Hart,  &  Go.*s  acoouxit,  on 
whiah  they  knew,  or  mu«t  have  known,  that  Ijesiie 
Jacobs  hud  the  power  to  draw.  I  do  not  know 
whethi-r  that  really  was  proved  or  not,  nor  do  I  think 
it  material.  It  is  not  enough  when  they  also  knew 
that  Louis  Jacobs  had  not  authoriz-^d  that  payment  in 
by  tbem  by  way  of  loan  to  bim.  They  have  to  go 
farther  and  show  that  he  knew  of  it,  eith«^r  that  he  had 
the  benefit  of  it,  or  that  he  knew  of  it  and  adopted 
it.  He  certainly  never  got  the  beneflt  of  it.  The 
account  has  been  put  m,  and  it  is  quite  plain 
he  never  got  the  benefit  of  it,  and  he  oertainlj 
never  knew  of  it.  Hts  evideaoe  on  that  is  plaio.  He 
never  knew  this  was  borrowed,  nor  did  he  knoir  off  msaj 
borrowiog  at  all  (I  find  that  as  a  faot)  by  Leshe 
Jaoobs,  or  of  any  misdealing  with  the  pow«r  of 
attorney  exdiBpt  that  which  is  stated  in  his  re-exam- 
ination.     He    says   he  had  no  knowledge  of   the 
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trangaotion  in  June,  1899.  He  first  beard  of  the 
tnnssotion  after  he  reyoked  the  power  of  attorney. 
He  knew  in  1896  that  Leslie  had  misused  his  name 
and  the  power  of  attorney  for  the  benefit  of  Jav 
Brothers,  who  were  brothers  of  Leslie  and  of  Louis 
Jaoobs  This  was  the  only  instance  of  misuse  that 
he  knew  of.  Then  he  says  he  never  knew  of  any 
borrowing  at  all  in  his  name  under  the  power  of 
attorney.  That  being  so,  I  find  an  equity  against 
Messrs.  Morris,  because  tiiey  chose  to  lend  to  a  man 
who  had  not  autfaozued  anybody  to  borrow  for  him. 
True,  It  went  into  his  account,  but  he  did  not  want  it 
and  never  asked  for  it,  and  no  doubt  his  asent  had  no 
authority  to  do  that.  On  the  other  hand,  I  find  no 
equity  affecting  Loms  Jacobs  to  prevent  him  saying 
**  I  did  not  want  any  money  borrowed ;  it  was  never 
paid  for  my  ben«'fit ;  I  never  got  the  smallest  part  of 
it,  and  so  far  as  I  am  concerned  it  has  nothing  to  do 
with  me  from  beginning  to  end."  In  my  opinion 
that  is  the  meaning  of  l^e  second  point  put  in  Marsh 
V.  KeaHng,  and  on  that  issue  I  find  in  favour  of  Louis 
Jscobs.  I  think  the  case  before  Oharles,  J.,  and 
Collins,  L.J.,  entirely  bear  this  out,  and,  so  far  as  I 
am  aware,  there  is  no  authority  to  the  contrary.  The 
result  is  that,  as  regards  the  action,  therefore,  on  the 
bills  for  £4,000,  and  the  alternative  claim  **  for  money 
had  and  received,*'  the  daim  faUs. 

Solicitors,    Robinson  A  Stannard;   ffoUams,   Sons, 
Ooufard,  &  HawhssUy  ;  Eduwrds  <fe  Cohen. 


tHouvt  Of  Sppral. 

Appeal.  ) 

(A.  L.  Smith,  M.R,  and  Collins  [  Feb.  22. 

and  Bomer,  L.  JJ.)  j 

Inman  V,  AcKBOYD  &  Best  (LnoTED).  (a.) 

Company — Directors'  remuneration — Yeofrly  payment — 
Apportionment — Apportionment  Act,  1870  (33  ik  34 
Vict,  c  35). 

By  t?ie  chicles  of  association  of  ajoint-stock  company 
it  was  provided,  inter  alia,  that  **  the  directors  shall  he 
paid  out  of  the  funds  of  the  company  by  way  of  re- 
muneraiion  for  their  services,  and  exclusive  of  their 
travelling  expenses,  the  sum  of  £125  per  annum  per 
director,  and  such  further  eums  oa  shall  from  time  to 
time  he  determined  by  the  company  in  general  meeting, 
and  the  same  shall  be  divided  among  tJiem  in  such  pro- 
portions and  manner  as  the  directors  by  agreement  may 
determine,  and  in  default  of  such  determination,  equally," 

Held,  tJiat,  according  to  the  true  construction  of  such 
article  of  association  no  director  is  entitled  to  remunera- 
tion except  for  service  for  a  whole  year,  cmd  therefore 
any  director  who  retires  before  the  end  of  tJie  year  cannot 
daim  a  proportionate  remuneration. 

Salton  V.  New  Beeston  Cycle  Co.,  47  W.  R.  462, 
[1899]  1  Ch.  775,  approved. 

Swabey  v.  Port  Darwin  Qold  Tiffining  Co.,  1 
Megone  C  (7.  385,  distinguished. 

This  was  an  appeal  by  the  [^aintiff  from  the  judg- 
ment of  Bruce,  J.,  at  the  trial  without  a  jury  (82 
L.  T.  Eep.  621). 

The  action  was  brought  by  James  Inman  against 
the  defendant  company,  who  carry  on  business  at 
Hombrigg  Works,  Morley,  Yorkshire,  to  recover 
remuneration  for  services  rendered  by  him  as  a 
director  of  the  defendant  company. 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
i^t-Law, 


his  ( 


The  plaintiff  claimed,  firstly,  the  sum  of  £125,  being 
one  year's  remuneration  from  the  1st  of  November, 
1897,  to  the  1st  of  November.  1898. 

This  purt  of  the  daim  tiie  defendants  admitted 
and  paid  into  court,  together  with  certain  expenses 
incumd  by  the  plaintiff. 

Further,  he  claimed  the  sum  of  £72  18s.  4d.  as 
being  remuneration  from  the  1st  of  November,  1898, 
to  the  30th  of  May,  1899,  the  date  when  he  resigned 
his  office  as  director. 

As  regards  this  part  of  the  daim  the  defendants 
contended  that  under  the  artides  of  association  the 
plaintiff  was  not  entitled  to  claim  remimeration  for  a 
period  of  less  than  a  year's  service. 

Bruce,  J.,  haviog  taken  time  to  consider  his  judg- 
ment, hdd  that  the  plaintiff  could  not  recover  m 
respect  of  his  services  as  director  for  any  peiiod  less 
than  a  completed  year. 

By  the  artides  of  association  of  the  company  it  is 
provided  as  follows : 

81.  '<  The  directors  shall  be  paid  out  of  the  funds 
of  the  company  by  way  of  remuneration  for  tJieir 
services,  and  exdusive  of  their  travelling  expenses, 
the  sum  of  £125  per  annum  per  director,  and  sudi 
further  sums  as  shall  from  time  to  time  be  determined 
by  the  company  in  general  meeting,  and  the  same 
shall  be  divided  among  them  in  such  proportion  and 
manner  as  the  directors  by  agreement  may  determine, 
and  in  default  of  such  detennination,  equally.  The 
said  sum  of  £125  per  annum  may  be  increased,  but 
not  diminished,  by  the  company  in  general  meeting." 

82.  **11ie  office  of  director  shall  be  vacated  .  .  . 
If  by  notice  in  writing  to  the  company  he  resigns 
office." 

89.  '  *  The  company  may  by  extraordinary  resolution 
remove  any  director  bmore  the  expiration  of  his 
period  of  office,  and  may  by  ordinary  resolution 
appoint  another  qualified  person  in  his  stead.  The 
person  so  apnointed  shall  hold  office  during  socAi  time 
only  as  the  oireotor  in  whose  place  he  is  appdnted 
would  have  held  the  same  if  he  had  not  dmo  re- 
move." 

E.  Bray,  for  Hie  appdlant. — ^It  was  contended  on 
behalf  of  the  defendants  in  the  court  bdow  that 
artide  81  should  be  construed  as  meaning  that  a 
director  is  only  entitled  to  remuneration  for  services 
for  a  complete  year.  That  is  a  possible  oonstmctiony 
but  it  is  an  unreasonable  one.  it  would  involve  this, 
that  a  director  who  has  served  364  days  out  of  a  year, 
and  is  then  by  extraordinary  resolution  removed 
under  artide  89,  would  have  no  claim  to  remuneration 
for  his  services  during  that  period.  The  reasonable 
construction  of  artide  81  is  that  each  director  is  to  be 
paid  at  the  rato  of  £125  psr  annum,  just  as  in  speak- 
ing of  interest  at  5  per  cent,  per  annum  it  is  under- 
stood to  be  at  the  rato  of  5  per  cent,  per  annmn.  Tbe 
caae  of  Bwabey  v.  Port  IkHrwin  Qold  Mining  Co,,  1 
Megone  C.C.  385,  is  an  authority  in  support  of  this 
proposition.  The  artide  of  association  in  dispute  in 
that  case  is  erroneoudy  reported  as  steting  that  the 
directors  were  to  be  remunerated  ''  at  tiierate  of  £200 
per  annum."  The  artides  of  association  in  that  case 
have  been  examined,  and  it  appears  that  the  artide 
in  question  provides  that  the  directors  diould  "  eadi 
recdve  out  of  the  funds  of  the  company  the  sum  of  £200 
per  annum,"  and  does  not  contam  the  words  ''at  the 
rate  of."  Iliis  case  shows  that  where  there  is  a  redpro- 
cal  right — as  in  the  present  case — ^to  determine  the 
services  of  a  director  before  the  whole  year  is  com- 
pleted there  is  an  implication  that  he  shall  be  paid  a 
proportionate  part  of  his  salary.  There  is  no  simula- 
tion here  that  a  director  is  not  to  be  paid  any  salary 
unless  he  completes  the  year's  service,  and  therefore 
his  salfffy  must  be  consiaer^  as  accruing  from  day 
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to  day  by  virtae  of  section  1  of  the  Apportioiiment 
Act,  1870.  Under  that  Act  ''annuities"  inoludes 
"  salaries." 

Counsel  also  cited  EUts  ▼.  Bowhotham,  48  W.  B. 
423,  [1900]  1  Q.  B.  740. 

A»  LUvodyn  Daviei,  for  the  respondents,  was  not 
called  on. 

A.  L.  Smith,  M*B. — ^This  an  appeal  from  a  judg- 
ment of  Brace,  J.,  in  favour  of  the  defendant  com- 
jMuiy,  in  an  action  brought  against  than  to  reoover 
directors'  fees.  The  plaintiff  had  served  as  a  director 
for  a  year  and  seven  months.  His  claim  in  respect  of 
the  year's  service  was  not  disputed,  and  the  amount 
was  paid  into  oourt.  The  question  we  have  to  decide 
is  whether  he  is  entitled  to  any  fees  in  respect  of  hi« 
services  for  the  seven  months.  Tina  depends  upon 
the  true  construction  of  the  oomnany's  articles  of 
association.  The  article  in  partiou&r  which  we  have 
to  construe  in  this  case  differs  from  that  which  was 
before  the  court  in  the  case  of  Bwdbey  v.  Pwi  Damvin 
Odd  Mining  Co.,  as  well  from  the  version  as  it  was 
assumed  by  the  oourt  there  to  be,  as  from  what  it 
now  turns  out  was  the  actual  version.  In  the  report 
of  that  case  it  is  assumed  that  by  the  articles  there  in 
question  the  remuneration  to  be  paid  to  the  directors 
was  to  be  "at  the  rate  of "  £200  per  annum.  It 
now  appears  that  the  true  version  of  the  article  was 
that  the  directors  should  "  each  receive  by  way  of 
remuneration  out  of  the  funds  of  tiie  company  the 
sum  of  £200  ^  annum**' 

In  my  opimon  the  interpretation  pu;t  by  Bruce,  J., 
in  his  clear  and  excellent  judgment  upon  the  article 
with  which  we  have  to  deal  hi  the  present  case  is 
absolutely  richt.  This  article  pcovides  that  "  the 
directors  "—that  is,  the  whole  boav  of  the  directors— 
'<  shall  be  paid  out  of  the  funds  of  the  company,  by 
way  of  remuneration  for  their  services  ...  the 
sum  of  £125  per  annum  per  director  •  •  •  and  the 
same  shall  be  divided  amongst  them  in  sudi  propor- 
tion as  the  directors  by  agreement  may  deteraune, 
and,  in  default  of  such  detennination,  equally." 
Suppose,  for  instance,  that  there  were  four  dmctors. 
At  the  end  of  the  yen  there  would  be  £500  to  be 
divided  amongst  them  in  such  proportions  as  the 
directors  might  by  agreement  oetermine,  and  in 
default  of  such  determination  equally,  lliat  is  to 
say,  the  lump  sum  which  is  to  be  divided  amongst  the 
directors  at  the  end  of  the  vear  is  to  be  made  up  of 
the  several  sums  of  £125  for  each  director  who  has 
served  a  whole  year.  On  the  plaintiff's  behalf  it  is 
contended  that  the  article  shoula  be  read  as  meaning 
that  each  director  shall  be  remunerated  at  the  rate  of 
£125  per  annum.  This  is  not  what  the  artide  says. 
What  it  says  is  that  the  fund  to  be  divided  amongst 
the  directors  is  to  be  made  up  of  £125  for  every 
director  who  has  served  a  year.  In  my  opinion  the 
true  construction  of  this  artide  is  that  no  director 
is  entitled  to  remuneration  except  for  service  for  a 
whole  year.  The  two  cases  relied  upon  by  Bruce,  J. — 
namely,  SaUon  v.  New  Btetton  Oyde  Co.,  47  W.  B. 
462,  [1899]  1  Oh.  775,  and  In  re  Central  de  Kaap  Gold 
Minee,  69  L.  J.  Oh.  18,  48  W.  B.  Dig.  42,  are  to  the 
same  effect.  The  case  of  Sufdbey  v.  Fort  Darwin  Gold 
Mining  Co,,  in  my  opinion,  is  distinguishable.  The 
artide  there,  wheuer  we  take  it  to  have  been  accord- 
ing to  the  true  or  the  assumed  version  of  it,  difiiars 
from  the  article  we  are  now  construing. 

As  regards  the  Apportionment  Act,  it  appears  to 
me  that  as  the  directors  had  not  served  for  a  further 
whole  3rear,  there  was  no  sum  of  money  to  be 
apportioned. 

OoLLiNS,  L.J. — I  am  of  the  same  opinion.  Whether 
the  case  of  Swahey  v.  Port  Darwin  Gold  Mining  Co. 
was   decided   upon  the  artide  in   the  form  as  is 


stated  in  the  report  or  upon  the  artide  as  it  waa 
in  reality,  I  think  that  decision  does  not  cover  this 
case.  In  the  present  case  there  i«  no  fixed  sum  to 
be  paid  to  any  director.  The  artide  in  fact  negi- 
tives  the  right  of  any  director  to  daim  before  the 
end  of  the  year  any  specific  sum.  According  to 
the  article  a  fund  is  to  be  formed  at  the  end  of 
the  year  consisting  of  the  several  sums  of  £125  for 
eveaj  director  who  has  served  for  that  year,  and  sndi 
fund  is  to  be  divided  amongst  sudi  directors  insooh 
proportion  as  they  shall  agree  to  determine,  and  m 
default  of  sudi  determination  it  is  to  be  divided 
amongst  them  in  equal  shares.  Ex  hypotheei,  this 
division  is  only  to  be  made  at  the  eod  of  the  year, 
and  therefore  any  director  who  retires  before  the  end 
of  the  year  is  unable  to  partidpate  in  the  division. 
ECe  is  not  in  a  position  to  claim  any  sum  as  due  to 
him  up  to  the  time  of  his  retirement.  I  entirdy  agree 
with  what  the  learned  judge  in  the  court  bdow  said 
upon  this  point. 

But  I  prefer  to  say  nothing  as  to  the  alternative 
suggested  by  him  in  that  passage  in  his  judgment 
where  he  says:  "That,  I  think,  means  that  the 
aggregate  sum  must  depend  upon  the  number  of 
directors  who  have  completed  a  year's  service,  or  at 
least  upon  the  number  of  directors  who  are  serving  at 
the  time  the  annual  sum  is  paid  out  of  the  funds  of 
the  company."  I  pronoxmce  no  opinion  as  to  that 
alternative. 

BoHBB,  L.J. — I  entirdy  agree  and  have  nothing  to 
add. 

Appeal  dismiesed. 

Solidtors  for  the  appellant,  Clements,  WiUiama,  it  Co, 

Solicitors  for  respondentt.  Walker  &  Rowe,  for 
WooUr,  Burrows,  A  Burton,  Leeds. 


From  Prob.  Div.  &  Adm.  Div.  i  y^^   «^  «., 

(Bigby  and  Stirling,  L.JJ.)    }  Jan.  16,  17. 

Babby  v.  Babby.  (a.) 

Divorce — Pradice^Agrosment  for  sepanUion — Petitim 
for  alimony  pendente  lite — Mairimonidl  Causes  Act, 
1857  (20  <S!  21  Vict.  c.  85),  s.  S6^Matrimonial  Causes 
Act,  1859  (22  A  28  Vict.  c.  61),  s.  4. 

Where  an  action  lias  ftssn  brought  for  dissolution  of  a 
marriage,  the  inquiry  as  to  alimony,  on  a  petition  for 
alimony  pendente  lite,  ought  to  proceed  in  the  usual 
toay,  notwithstanding  thai  the  parties  have  entered  into  a 
separation  agreement  providing  Jor  an  allowance  to  le 
paid  by  the  husband  to  the  wife. 

This  was  an  appeal  from  an  order  of  Jeune,  P. 

In  July,   1900,  the  plaintiff  Mrs.  Barry  filed  a 

Setition  for  the  dissolution  of  her  marriage  with  the 
efendant. 

In  October  die  filed  a  petition  for  an  allowance  \fj 
vrskj  of  alimony  i>efM2«n(e  lite,  and  for  the  maintenance 
and  education  ox  the  diildren  of  the  marriage. 

There  were  seven  infant  diildren,  of  whom  the 
plaintiff  had  the  custody. 

In  an  affidavit  filed  in  answer  to  the  petition  for 
alimony  the  husband  alleged  that  in  March,  1900,  an 
agreement  for  separation  had  been  entered  into 
between  himself  and  his  wife,  by  which  he  had  agreed 
to  pay  her  an  allowance  of  £600  a  year  for  her  main- 
tenance and  the  maintenance  and  education  of  her 
diildren.  And  he  submitted  that  it  was  ndther  just 
nor  equitable  that  she  diould  recdve  any  sum  by  way 

(a.)  Beported  by  J.  I.  Stibldto,  Esq.,  Barristw- 
at-Law. 
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of  aUmony  or  f  or  the  maintenanoe  and  ednoaiioa  of 
her  children  beyond  what  was  provided  by  the  agree- 
ment. 

By  his  subsequent  answer  to  the  diyoroe  petition 
he  submitted  that  the  wife  was  estopped  by  the 
separation  agreement  from  seeking  either  a  divoroe  or 
a  separation  on  the  grounds  alleged  by  her. 

The  wife  denied  that  she  had  executed  the  alleged 
agreement. 

The  wife  had  instituted  an  action  in  the  Chancery 
Division  to  set  aside  the  alleged  agreement  for 
separation,  and  the  husband  had  instituted  a  cross- 
action  in  tiie  same  division  for  specific  performance  of 
the  agreement. 

On  these  facts  Jeune.  P.,  made  an  order  staying  the 
trial  of  the  petition  and  all  proceedings  for  alimony 
pending  the  hearing  of  the  two  Chancery  actions. 

On  the  14th  of  November,  1900,  that  order  was,  by 
consent,  discharged  by  the  Court  of  Appeal,  each 
party  undertaking  that  the  Chancery  action  and  cross- 
aotion  should  be  stayed  until  after  the.  hearing  of  the 
divorce  action  or  till  further  order. 

fHia  plaintiff  then  issued  two  summonses— one  in 
the  alimony  proceedings,  that  the  husband  should  give 
a  further  or  better  answer  to  the  petition  for  alimony 
as  to  his  means ;  the  other  to  strike  out  so  much  of 
fhe  answer  to  the  petition  for  dissolution  of  the 
marriage  as  alleged  that  the  separation  agreement 
constituted  a  bar  to  the  proceedings  on  that j^tion. 

On  the  hearing  of  these  summonses  Jeune,  P. 
ordered  that  (1)  the  question  of  the  existence  of  the 
alleged  separation  agreement,  and  (2)  the  question 
whether  by  reason  of  that  agreement  (if  existing)  the 
wife  was  not  entitied  to  any  relief  on  her  divorce 
petition  should  be  tried  before  the  other  questions  in 
the  suit.  In  the  meantime  all  other  proceedings  in 
the  divorce  action  were  stayed. 

The  wife  appealed. 

Beddall  and  Qrazehrodk,  for  the  appellant. 

Sir  E,  Clarke,  Q.C,  Bargrave  Deane,  Q.C.,  and 
Priestley i  for  the  respondeat. 

BiGBY,  L.  J.— The  plaintiff  brings  an  a(>peal,  with 
the  leave  of  the  court,  against  an  order  which  directs, 
in  substance,  that  two  issues — one,  whether  there  is 
in  fact  an  agreement  for  separation,  and  the  other, 
wbetiier,  if  in  fact  there  is  that  agreement,  it  would 
be  a  bar  or  an  estoppel  against  proceedings  for  a 
divorce— shall  be  heard  separately.  In  the  £brst  place 
the  alimony  proceedings  were  peremptorily  stopped, 
b^  cause  the  practice  of  the  Probate  Di virion,  as  set 
up,  is  never  to  go  out  of  an  agreement  entered  into 
by  the  parties  for  a  separation,  and  never  to  inquire, 
when  there  is  such  an  agreement,  as  to  the  husband's 
means.  Now,  as  regards  that,  Mr.  Beddall  agrees 
for  the  purposes  of  the  alimony  application,  and  that 
only,  to  admit  that  there  is  an  agreement  for  a 
aeparation.  But  I  hold  that,  notwithstanding  any 
practice  in  the  Divorce  Division — a  j^ractice  depend- 
ing, I  think,  a  great  deal  upon  the  ciroumstance  tbat 
the  proceedings  are  generally  by  no  means  of  a  lengthy 
kind  in  point  of  time — he  has  the  opportunity  and 
the  right  of  urging  upon  this  occasion  any 
arguments  that  are  properly  to  be  brought 
|orward  under  section  36  of  the  Matrimomal 
Causes  Act,  1657,  and  section  4  of  the  Matrimonial 
Causes  Act,  1869,  on  the  part  of  the  children  of 
the  marriage.  And  further,  inasmuch  as  there  is  that 
submiasion  on  the  part  of  the  husband  in  his  answer 
to  the  alimony  prooeedings,  I  am  of  opinion  that  he 
ought  to  give  the  prox>er  particulars  showing  what 
his  income  is  to  enable  the  court  of  first  instance,  or 
the  Court  of  Appeal  if  it  ever  should  be  necessary,  to 
decide  what  the  aliui*  ny  pendente  lite,  including  an 


allowance  for  the  maintenance  and  education  of  the 
seven  children,  should  be.  [His  lordship  then  want 
on  to  direct  the  issues  to  be  tried  together.] 

Stiblino,  L.  J. — I  agree  with  the  conclusion  which 
has  been  stated  by  Bigby,  L. J.  [His  lordship  then 
stated  the  facts  in  the  case,  and  continued  :J  Now, 
having  made  these  preliminary  observations,  1  have  to 
express  my  opinion  as  to  how  these  pendbog  sum- 
monses should  be  dealt  with.  First  of  all,  as  to  tiie 
question  of  alimony.  Mr.  Beddall  has  expressly  stated 
that,  for  the  purpose  of  considering  that  application 
he  does  not  propose  to  dispute  the  existence  or  lunding 
nature  of  tne  aneement;  for  the  purposes  of  the 
application  for  aimnony  the  existence  of  a  binding 
agr'fcment  is  to  be  assumed.  But  he  says  tiiat  he  is 
entitied,  under  the  statutory  provitions  which  have 
been  referred  to  in  section  36  of  the  Act  of  1867  and 
section  4  of  the  Act  of  1869,  to  make  an  application 
with  reference  to  the  maintenance  and  education  of 
the  children  of  the  marriage.  It  seems  to  me  that  in 
that  he  Ib  well  founded.  In  my  judgment,  therefore, 
upon  that  submission  of  Mr.  Beddall  i^e  inquiry  aa 
to  alimony  ought  to  proceed  in  the  usual  way. 

Appeal  allottfecU 

Solicitors,  Booth  (k  8mee;  Harcourt,  Sons,  Jt  BoU, 


l^ilA  ^outt  tit  9u0tta. 


r,J.) 


Jan.  11,  12,  21. 


Chan.  Div. 
Cozens-EEardy, 

New  Yobk  Seoubity  Ain>  Tbust  Co.  v.  Kxysxb 
&  Co.  (a.) 

Lunacy — Lunatic — Private  international  law — English 
domicil  —  Committee  appoinJted  by  foreign  court  — 
Personal  estate  in  England — Bight  to  recover — Neat 
friend— B.  S.  C,  ord.  16,  r.  17. 

A  lady  of  English  domicil,  confined  in  an  asylum  at 
New  York,  is  adjudged  by  an  order  of  the  Supreme 
Court  of  New  York  to  he  of  unsound  mind,  and  com' 
mittees  are  appointed  authorized  to  take  proceedings  in 
England  to  recover  and  obtain  payment  of  certain  trust 
personal  estate  in  this  country  to  which  she  was  entitled. 
In  this  action,  broughUby  the  committees  and  the  lunatic 
lady  suing  by  a*'  next  friend  "  against  the  irusioes^ 

add,  that  the  court  had  a  discretion  to  order  the  moneys 
claimed  to  he  paid  to  the  committees  ;  and,  in  tJie  circitm- 
stances  of  this  case,  tJie  proceedings  being  for  the  benefit  of 
the  lady,  an  order  was  made  recognizing  the  titie  of  the 
cO'plaifUiffs  to  recover  the  property, 

Oniis  was  an  action  brought  by  the  committees 
appcnnted  by  a  foreign  court  of  a  lunatic  lady  whose 
domicil  was  English  but  whose  residence  was  within 
the  jurisdiction  of  the  foreign  court  by  which  she  had 
been  adjudged  incompetent  to  manage  herself  or  her 
affairs,  and  who  was  now  suing  by  a  ''  next  friend  '* 
as  co-plaintiff,  against  trustees  for  the  recovery  of 
certain  personal  estate  in  England  to  which  die  was 
entitied ;  and  the  question  was  whether  the  courts  of 
this  country  could  recognize  the  titie  of  the  oo-plain- 
tiffs  to  sue  in  this  country. 

The  facts  as  taken  from  his  lordship's  considered 
judgment  were  as  follows : 

Mn,  Samuels,  the  widow  of  Mr.  Bobert  Samuels, 
was  entitied  to  a  sum  of  cash  in  court  to  the  credit 
of  this  action,  and  to  further  sums  of  cash  repre- 

(a.)  Reported  by  A.  GLYNifB-JoNBS,  Esq.,  Banister* 
at-Iiaw, 
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sentiiiff  diTidendfl  in  the  hands  of  tnutees  of  a  pott- 
nuptifS  settlement,  and  of  her  father-in-law's  will, 
and  she  wonld  become  entitled  dnring  the  remainder 
of  her  life  to  the  fatnre  inoome  arinng  from  those 
trust  fonds. 

She  was  bom  in  America,  bat  for  the  purpose  of 
this  case  it  was  assumed  that  her  domioil  oeoame  on 
her  marriage  and  still  was  English. 

She  was  now  a  person  of  unsound  mind ;  she  was, 
after  her  husband's  death,  confined  in  a  private 
lunatic  asylum  in  Brussels  till  NoYsmber,  1899,  when 
she  was  removed  by  her  family  to  an  asylum  in  the 
State  of  New  York,  where  she  was  stiU  remaining. 

By  an  order  of  the  Supreme  Court  of  the  State  of 
New  York  she  was  adjuoged  incompetent  to  manage 
herself  or  her  a£Eairs,  and  the  plaintiff  company  were 
appointed  committees  of  her  person  or  proper^,  and 
by  a  subsequent  order  they  were  authorized  and 
directed  to  take  proceedings  in  this  country  to  recover 
and  obtain  payment  of  the  moneys  and  property  above 
referred  to. 

According  to  the  law  of  New  York  the  property  of 
a  lunatic  does  not  vest  in  the  committees,  but  they 
have  a  right  to  receive  and  give  good  discharges 
for  it. 

It  was  admitted  that  the  income  of  the  above 
property  was  more  than  was  required  for  the  main- 
tenance of  the  lunatic  in  the  asylum. 

In  these  ciroamst^nces  the  action  was  brought  by 
the  committees  and  Mrs.  Samuels,  **  a  person  of  un- 
sound mind,  by  A,  T,  TaUent,  her  next  friend,"  as 
co-plaintiffti,  against  the  trustees. 

DanckuoerUy  Q.C.,  and  MdhM,  for  the  plaintiffi.— 
This  case  is  withhi  the  principle  of  DidUheim  v. 
L(md(m  and  WegtmiruUr  Bank,  48  W.  B.  601,  [1900] 
2  Ch.  15.  The  court  has  jurisdiction  to  make  the 
order  asked  for  in  respect  of  the  lunatic's  personal 
estate :  ScoU  v.  BmOey,  8  W.  B.  280,  1  E.  &  J.  281. 
The  action  is  properly  brought  b^  the  lunatic  and 
her  next  friend,  ora.  16.  r.  17,  and  is  for  the  lunatic's 
benefit.  The  domicil  of  the  lunatic  is  not  material  to 
the  question  of  jurisdiction,  though  it  may  affect  the 
exerdse  of  the  woretion  of  the  court:  In  re  Princeei 
BariaHnshi,  1  Ph.  375. 

Oniey  also  referred  to  In  re  Houdoun,  1  Buss.  812, 
where  a  commission  of  lunacy  was  issoed  against  a 
lunatic  when  he  was  in  this  oountrv  with  one  of 
bis  committees,  though  he  was  found  lunatic,  and  Ids 
property  was  situated,  abroad* 

Han,  E.  C.  Macnaghten,  Q>C.,  and  O,  8.  Alexomder, 
for  the  defendants. — ^The  case  is  not  covered  by  that 
of  DidUheim  v.  London  and  WestnUmter  Bank.  In 
In  re  Oamier,  20  W.  B.  288,  L.  B.  13  Bq.  632,  an 
Englishman,  while  resident  in  France,  was  found  a 
lunatic  by  the  laws  of  that  country,  and  a  curator 
honia  was  appointed  by  the  French  court;  upon 
petition  by  the  curaior  londe  for  payment  of  a  fund 
m  this  country  as  a  matter  of  riffht,  the  court  hdd  it 
could  exercise  a  discretion,  and  the  lunatic  appearing 
to  be  sufficiently  provided  for,  an  order  was  made  for 
retaining  the  eorpua  of  the  fund  in  court  and  the 
payment  of  the  dividend  only  to  the  curator.  [They 
also  referred  to  Cooper  v.  (A>opery  13  App.  Cas.  88, 
36  W.  R  Dig.  98 ;  SoUomayor  v.  De  Barroe,  26  W.  B. 
465,  3  P.  D.  1.^  In  any  event  the  defendants  are 
justified  in  requuing  the  protection  of  an  order  of 
the  court 

Cozens-Habdt,  J.,  after  stating  the  facts,  con- 
tinued: Now  if  the  lady  had  been  domiciled  in 
New  York,  the  decision  of  the  Court  of  Appeal  in 
Didisheim  v.  London  and  WeeUntw^  Bank  would 
have  been  a  direct  authortty.  Butlindley,  L.J.,  says : 
**  If,  as  in  /n  re  OamieTf  the  lunatic  were  an  Engli«h- 


man  temporarily  abrosd  and  confined  as  a  lunstie 
abroad,  we  should  feel  considerable  difficulty  in 
holdinff  that  the  courts  of  this  country  were  bound  to 
recognize  the  title  of  a  foreign  curator  to  sue  in  this 
counlary."  The  question  thus  l^ft  open  now  arises  for 
my  decision.  Now,  the  lady  sues  by  a  next  friend  as 
provided  by  ord.  16,  r.  17,  which  refers  to  the  old 
practice  of  the  Chancery  Division.  There  is  nothing 
in  that  order  or  in  the  established  practice  of  ths 
Court  of  Chancery  prior  to  that  order  which  entidfls 
the  nexfc  friend — who  may  be  anybody— to  receive  and 
give  a  discharge  for  the  Isdy's  money.  It  is  only  on 
the  f ootinff  that  the  action  is  for  the  benefit  of  the 
lady,  and  m  so  far  as  it  is  for  her  benefit,  that  tbs 
court  allows  such  an  action  to  proceed :  see  Light  v. 
LigK  25  Beav.  248 ;  BecM  v.  Smith.  22  W.  B.  121,  L.  E. 
9  Oh.  App.  85,  Jonea  v.  Lloyd,  22  W.  B.  785,  L.  B.  18 
Eq.  265,  Porter  v.  Porter,  36  W.  B.  580,  37  Ch.  Diy. 
420.  I  csnnot  regard  the  action  as  for  all  purposes  the 
same  as  it  would  be  if  Mrs.  Samuels  were  of  sound 
nund  and  suing  in  her  own  right.  But  the  lady 
joins  as  oo-i^aintifEB  persons  who  are  competent  to 
receive  and  give  a  good  discharge  for  the  money,  snd 
she  asks  that  paym<»nt  may  be  made,  not  to 
Mr.  Tallent,  her  next  friend,  but  to  them.  I  am  not 
satisfied  that  this  lad^,  suinc  by  her  next  friend,  osn, 
as  a  matter  of  strict  right,  insist  upon  such  payment ; 
but  in  the  exercise  of  my  discretion  I  can  see  no 
reason  why  the  order  should  not  be  made  in  the 
TOCsent  case.  The  lady  is  by  birth  an  Americsn. 
Her  relations  reside  there.  Ttie  New  York  court  hss 
jurisdiction  over  her  by  reason  of  her  residence  in 
that  state,  and  wholly  irrespective  of  any  qnestion  of 
domidl.  I  am  satisfied  thac  everythin<  that  if 
proper  and  kindly  is  beinsr  done  for  her  custody  snd 
her  comfort  Scott  v.  BenUey,  as  explained  sad 
corrected  by  the  Court  of  Appeal  in  DtdishdnCi 
case,  seems  to  me  to  warrant  the  view  which,  apart 
from  authority,  I  should  be  prepared  to  adopt  Toe 
defendants  are  abundantiy  justified  in  the  course 
they  have  taken  of  requirinft  the  protection  of  an 
order  of  the  court  The  costs  as  between  solicitor 
and  dient,  including  any  charges  and  expenses 
properly  incurred,  must  be  paid  out  of  the  fund  in 
court,  and  the  balance  of  that  fund,  together  with  the 
sums  of  <»di  now  in  the  hands  of  the  trustees— the 
precise  figures  will  doubtiess  be  agreed—must  be 
paid  te  the  plaintiff  company  as  committees.  'With 
regard  to  future  inoome,  I  think  it  will  be  better 
simply  to  give  liberty  to  the  respective  trustees  to 
pay  to  the  conmiittees  until  further  order,  and, 
general  liberty  to  apply  will  he  reserved. 

Solicitors,  B.  8.  Taylor,  Son,  ds  Humbert ;  Montagu, 
MUeham  A  Montagu. 


Chan-Div.  J  March  18. 

Buckley,  J.  { 

In  re  Qasklem  Aim  thb  London  Coxtntt 

COTTNOIL.  (a.). 

Lands    Clauses  Acts  —  Practice  —  Costs  —  A.  8.  C„ 

ord.  22,  r.  17 — Cost  of  interim  investment — Lands 

Clauses  GonsMkOion  Act,  1845,  ss.  70,  80. 

Where  money  has  been  paid  into  court  under  the  Lands 

Clauses  Consolidation  Act,  1846,  and  has  heen  invested 

in  securities  authorized  by  R.  8.  C,  ord.  22,  r.  17,  iht 

whole  of  the  costs  of  such  investment  must  be  paid  by  the 

promoters  of  the  undertaking  under  section  80  of  the  said 

Act  as  though  such  securities  had  been  expressly  authorised 

by  the  Ad.  

(a.)  Beported  by  B.  Leigh  Bakbbothaic,  Esq., 
Barri8ter-at«L%w. 
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The  applicant  m  this  oase  was  tenant  for  life  of 
oertain  property  which  had  been  taken  by  the  Lcmdon 
Gouoty  Oooncol  under  oompnlsory  powers  conferred 
by  the  Lands  Clauses  Gonsondation  Ace,  1845. 

The  money  payable  by  the  council  under  the  Act  in 
respect  of  the  property  had  been  paid  into  court  and 
inyested  by  way  of  inierim  inyestment  in  oertain 
registered  railway  stocks  authorized  by  R  S.  C,  ord. 
22,  r.  17. 

The  oost  for  brokerage  in  making  this  investment 
was  more  than  would  have  been  the  case  had  the 
money  been  invested  in  Qovemment  securities  au^or- 
ized  m  terms  by  section  70  of  the  Lands  Glauses 
Consolidation  Act,  1845,  and  the  point  raised  for  the 
decision  of  the  court  was  whether  the  council  was 
Uable  to  pay  the  difference  between  the  l»okerage 
which  would  have  been  charged  had  the  inUrim 
investment  been  made  in  Consols  and  that  chargeable 
for  investments  authorized  by  the  enlarging  ord.  22, 
r.  17. 

At  an  early  stage  of  the  proceedings  the  objection 
was  taken  by  the  judge  that  the  question  was  one 
which  ought  to  come  b«Eore  the  taxing-master  in  the 
first  inAtance,  and  that  inasmuch  as  there  had  not 
been  any  taxation  as  yet,  the  court  was  not  in  a 
position  at  this  stage  of  the  proceedings  to  decide 
the  point.  But,  as  both  parties  desired  that  the 
point  should  be  decided  at  once,  his  lordship  agreed 
to  hear  and  detennine  the  question. 

Didcinacn  iar  the  tenant  for  life. — The  money  paid 
into  court  under  the  Act  of  1845  was  cash  xmder  the 
oontixl  of  the  court  within  B.  8.  C,  ord.  22,  r.  17: 
Ex  parte  8t.  John  Baptist  College^  Oxford,  31  W.  B. 
55.  22  Ch.  D.  93,  and  In  re  Bnnon,  38  W.  B.  529,  59 
L.  J.  Ch.  530.  The  investment  was  thetefore  a 
proper  one  and  ought  to  be  treated  for  the  purposes 
of  section  80  of  the  Lands  Clauses  Act,  1845,  as 
though  it  had  been  in  terms  authorized  by  that  Act. 
Although  the  costs  ref  err«»d  to  in  section  80  in  terms 
only  reter  to  the  investments  mentioned  in  the  Act, 
yet  the  spirit  of  the  Act  and  justice  require  that 
they  should  cover  the  case  of  investment*  authorized 
by  an  order  enlarging  the  scope  of  section  70. 
The  Act  must  be  construed  according  to  its  spirit : 
In  re  Bethlem  ffoepital,  23  W.  B.  644,  L.  B.  19 
Eq.  457.  The  case  of  In  re  Brown  does  not  decide 
the  point  expressly  but  does  so  by  inference.  The 
ousts  of  irUtrim  investmenc  must  be  treated  as  a 
whole  and  not  divided  or  split  up. 

J^.  Thomveon,  for  the  London  Countv  Coundl. — We 
ask  for  a  declaration  that  the  council  is  not  liable  to 
pay  for  the  costs  of  iuveatment  more  than  it  would 
have  had  to  pay  if  the  investment  had  been  in  Consols. 
The  liability  of  the  coimdl  is  limited  strictly  by 
section  80  of  the  Lends  Clauses  Act,  and  the  reason 
why  the  tenant  for  life  chose  to  invest  in  railway 
stock  rather  than  in  Consols  is  because  the  former 
yields  more  income.  It  is  therefore  only  fair  that  the 
tenant  for  life  r»ther  than  the  council  should  bear  the 
increased  cost  of  investment. 

BuoKUSY,  J.,  in  giving  judgment,  held  that  the 
investment  actually  made  oeing  authorized  by  ord. 
22,  r.  17,  was  a  proper  interim  investment  for  money 
paid  into  court  under  the  Lands  Clauses  Consolidation 
Act,  1845  (ExparU  8t,  John  Baptist  CoUege,  Oa/ord, 
and  that  in  accordance  witn  In  re  Bethlem  ffoepikiit 
the  ^  spirit  of  the  Act  required  that  the  council, 
having  taken  a  person's  land  against  his  will  in 
ezerdse  of  the  powers  conferred  by  the  Act,  should 
J»y  for  the  whole  of  the  costs  of  the  brokerage 
m  making  the  interim  investment  which  had  been 
made,  notwithstanding  that  the  seonritifls  were 
authorized,  not  lyy  the  Act  of  1845,  bat  by  the  enlarg- 


ing ord,  22,  r.  17.    This  view  was  supported  by  the 
case  of  In  re  Broum. 

Solicitors  for   the  tenant  for  life,  Janeon,   Oobh, 
Feareont  <k  Oo, 

Solloitor  for  the  London  County  Council,   W.  A. 
BlaxUmd, 


Feb.  21. 


Chan.  Div.  I 
Buckley,  J.  j 

In  re  MooBB. 
MOOBB  V.  MooBB.  (a.) 

Inland  revenue — Estate  duty — Incidence  of  estate  duty 
ae  between  an  appointed  fund  and  residuary  esiaie — 
Property  passing  to  the  eocecutor  ae  such — Finance  Act, 
1894,M.  6(2),  9(1). 

A  fund  appointed  by  will  pursuant  to  a  general  power 
of  appointment  is  property  which  passes  to  the  executor 
as  such  within  tJie  meaning  of  the  Finance  Act,  1894,  so 
that,  apart  from  a  direction  to  the  contrary  in  the  will,  the 
estate  duty  payable  in  respect  of  the  fund  is  payable  out 
of  the  general  residuary  estate  of  the  deceased  rather  than 
out  of  the  appointed  fund. 

Jm  re  Treasure,  48  W.  B.  696,  [1900]  2  Oh.  648,  not 
foUowed. 

Under  her  father's  will  a  testatrix  had  a  general 
power  of  testamentary  appointment  over  a  legacy 
bequeathed  to  her  by  the  said  will,  and  the  question 
before  the  court  was  whether  the  estate  duty  payable 
on  the  death  of  the  testatrix  in  respect  of  the  fund 
which  was  the  subject  of  the  power,  was  payable  out 
of  the  fimd  or  out  of  the  testatrix's  genend  residuary 
estate. 

The  testatrix's  father,  Charles  Moore,  died  on  the 
15th  of  August,  1869,  and  the  testatrix  died  unmarried 
on  the  26th  of  Aiu^st,  1899,  having  by  her  will 
appointed  the  funa  to  persons  other  than  her 
legal  personal  representatives  or  her  residuary  legatee. 
There  was  no  diraotion  in  the  will  as  to  payment  of 
duty. 

Stokes^  for  the  residuary  legatee. — ^The  fund  waspro- 
perty  of  which  the  decea!«ed  was  competent  to  dispose, 
but  it  was  not  property  which  passed  to  the  executor 
as  such  within  the  meaning  nf  the  Act :  In  re  Treasure, 
WUd  V.  Btanham,  48  W.  B.  696,  [1900]  2  Ch.  648. 
Strictly  speaking,  only  l^gal  assets  pass  to  the  executor 
as  such.  The  appointed  fund  here  was  not  legal  aisets, 
but  equitable  assets.  The  donee  of  the  power  appointed 
the  fund  over  the  heads,  so  to  speak,  of  the  executors. 
It  is  true  tliat  the  executors  could  get  at  tiie  fund  for 
payment  of  debts  of  the  decease^  but  that  is  not 
material  in  this  case. 

Counsel  also  referred  to  Cook  v.  Oregson,  4  W.  B. 
581,  3  Drew.  547;  In  re  PhUbrick's  Settlement,  13 
W.  B.  570,  34  L.  J.  Ch.  368;  and  In  re  Hoskin's 
Trusts,  25  W.  B.  779,  6  Ch.  D.  281. 

iETen.  FrafnkBussdt,  for  the  appointees  of  the  fund. — 
The  decision  on  this  point  in  in  re  Treasure  was  not 
necessary  for  the  proper  disposal  of  that  case. 
Farther,  it  is  inconsintent  with  In  re  Philhrick*s 
Settlement  and  In  re  ffoskin*s  Trusts.  The  court  is  not 
bound  by  /n  re  Treasure. 

Dawnay,  for  the  executors  of  the  wilL 

BrroKunr,  J. — ^The  question  here  is  whether  the  sum 
of  £740  estate  dutv  payable  in  respect  of  the  fund 
over  which  the  deoesJied  testatrix  had  a  ffoneral 
power  of  appointment  ought  to  be  borne  by  the 
appointed  fimd  or  by  the  tertatrix's  general  residuary 

(a.)  Beported  by  B.  Leigh  Bamsbothak,  Bsq., 
Banister-at-Law. 
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estate.  The  answer  to  this  question  depends  npon 
snb-seotaon  1  of  section  9  of  the  Finance  Act,  1894, 
which  in  tnm  raises  the  qaestion  whetiier  the 
aroointed  fund  pMsed  to  tbe  executor  as  saoh. 

Kow,  the  sabstance  of  the  case  of  In  re  Philhnck*B 
Settlement  is  that  as  between  the  trostens  of  a  deed 
and  the  executors  of  a  will  the  latter  take  the  place 
of  the  former  for.thfi.  purpose  of  distributiou.  But  it 
does  not  say  in  what  character  the  executors  take  as 
against  creditors  and  the  like. 

The  case  of  In  re  Hoehin'e  Trusta  says  that  the 
executor  gets  such  a  fund  virtvU  officii,  Wbeu  he 
sets  the  fund,  his  duty  is  to  discharge  the  debts  aud 
then  to  hand  over  what  is  left  to  the  appointee.  The 
appointed  fund  comes  to  the  executor  because  he  has 

Cred  the  will.  He  only  becomes  trustee  when  he 
paid  the  debts  of  the  deceased. 
As  to  tbe  case  of  In  re  Treaawre^  tbe  decision  on 
this  point  was  not  necessary  for  the  proper  disposal 
of  that  case,  because  there  the  will  of  the  deceased 
dtreoted  testamentary  expenses  to  be  paid  out  of 
residue.  In  the  present  case  there  was  no  such 
direction.  Moreover,  the  decision  is  inconsistent 
with  In  re  Hoekin'a  Trusts  and  In  re  PhUhrick's  Setae- 
rnent.  I  am  therefore  entitled  to  disregard  In  re 
Treasure,  and  I  hold  that  the  appointed  fund  passed 
to  the  executor  as  such,  and  that  consequently  the 
estate  duty  payable  iu  respect  of  the  appointed 
fund  must  be  paid  out  of  the  general  xesiduary 
estate. 

Solicitors  lor  all  parties,  Parker,  GarreU,  A 
Holman. 


K.B.Div.(piv.  Court).  1  «,    « 

(Wills  and  Ohannell,  JJ.)  J  ^®^-  ^' 

LtTKLHY  v.  H.  J.  OSBOANE.  (a.) 

Oaunkf  court — ProhihUion^JuHsdiction'-GommUment 
— Judgment  againet  firm  in  High  Court  of  Justice — 
Judgment  eummone  againet  alleged  partner  in  county 
court-^Couniy  Court  Rules,  ord.  26,  rr.  14b,  17— 
I>ebtors  Act,  1869  (32  d:  33  Vict.  c.  62),  s.  5. 

The  affidavit  which  the  plaintiff  is  required  to  file 
under  ord.  25,  r.  14b,  of  the  County  Court  Rules  must 
set  out  the  sources  of  information  and  grounds  of  belief 
on  which  the  plaintiff  alleges  the  defendant  is  a  partner 
in  the  firm  against  which  he  Jias  recovered  judgment,  or 
there  is  no  jurisdiction  in  the  county  court  judge  to  try 
the  case. 

Where  a  plaintiff  has  recovered  judgment  against  a 
firm  in  the  High  Court,  he  can  enforce  euch  judgment 
against  a  partner  "by  a  judgment  summons  in  the  county 
oourtt  and  on  the  trial  of  such  judgment  summons  the 
county  court  judge,  if  satisfied  that  the  defendant  ie  a 
partner  in  the  firm,  and  that  he  ?ias  had  means  since  the 
date  of  the  judgment  against  the  firm,  may  forthwith 
commit  the  defendant  to  prison. 

Motion  by  the  defendant  for  a  writ  of  prohibition 
to  the  Judge  of  the  Oroydon  Oounty  Goort  to  prohibit 
him  from  further  proceeding  upon  an  order  of  conmdt- 
ment  made  by  the  said  j^ge  on  the  23rd  of  March, 
1900,  orderinjg  the  aboye-namad  defendant  to  be  com- 
mitted to  prison  for  forty-two  days. 

On  the  28th  of  NoTomber,  1899,  the  plaintiff  issued 
a  writ  in  the  High  Court  of  Justice  against  the  firm 
of  Osborne  ft  Co.  for  £41  2s.  6d.  (price  of  goods 
supplied),  and  served  the  writ  on  the  defendant  as 
manager  of  the  said  firm. 

On  the  21st  of  December,  1899,  the  plaintiff 
recoTered  judgment  by  default. 

(a.)  Beported  by  J.  A.  Gbbbitb,  Esq.,  Barrister-at- 
Law. 


On  the  5th  of  March,  1900,  the  plaintiff  took  out 
a  judgment  summons  under  ord.  25,  r.  146,  of  the 
Couniy  Court  Bules  in  liie  Croydon  County  Court 
against  the  defendant  as  a  partner  in  the  firm  of 
Osborne  &  Co.  The  summons  was  returnable  on  the 
23cd  of  March,  1900,  and  on  that  day  the  summons 
was  heard.  Two  witnesses  were  then  called  by  the 
plaintiff,  but  the  defendant  did  not  appear.  Tas 
judge  held  that  the  defendant  was  a  partner  in  the 
firm,  and  that  he  had  had  means  to  pay,  and  made 
an  order  of  which  the  following  ara  the  material 
parts: 

''  Whereas  the  plaintiff  obtained  a  judgment  against 
the  defendant  in  the  High  Court  of  Justice  oa  the 
21st  of  December,  1899,  for  the  sum  of  £41  2s.  6d., 
and  there  is  now  due  and  payable  upon  the  said  judg- 
ment the  sum  of  £41  28.  6d. 

«  And  whereas  a  summons  was  at  the  instance  of  the 
plaintiff  duly  issued  out  of  this  court  by  which  the 
defendant  was  required  to  appear  personally  at  this 
court  on  the  23rd  day  of  March,  1900,  to  be  examined 
on  oath  touching  the  means  he  had  then  or  had  had 
since  the  date  of  judgment  to  satisfy  the  sum  then 
due  aud  payable  in  parsuance  of  the  judgment,  and 
to  show  cause  why  he  should  not  be  committed  to 
prison  for  such  default,  which  summons  has  been 
proved  to  this  court  to  have  been  personally  and 
diUy  served  on  the  defendant. 

''  And,  whereas,  at  the  hearing  of  tbe  said  summon* 
it  has  now  been  proved  to  the  satisfaction  of  this 
court  that  the  defendant  has  had  since  the  date  of  the 
judgment  tiie  means  to  pay  the  sum  then  due  aud 
pavable  in  pursuance  of  the  judgment  and  had 
refuied  or  neglected  to  pay  the  same,  and  the 
defendant  had  shown  no  cause  why  he  should  not  be 
committed  to  prison. 

"  Now,  therefore,  it  is  ordered  that  for  such  default 
as  aforeiaid  the  defendant  shall  be  committed  to 
prison  for  forty-two  days." 

8,  R,  Earle,  iot  the  applicant,  the  defendant.^ 
Onie  judge  had  no  Jurisdiction  to  make  the  order 
because  the  plaintiff  had  not  recovered  judgment 
aeainst  the  d^endant  in  the  High  Court  of  Justice. 
The  judgment  recovered  by  the  plaintiff  was 
against  the  firm  of  Osborne  &  Co.  A  judgment 
recovered  in  the  High  Court  against  the  firm 
could  only  be  transferred  into  a  judgment  against 
an  individual  partner  by  proceedings  in  the  High 
Court.  The  county  court  had  no  jimsdiction  to  ^ 
Uie  qaestion  of  partnership  on  a  judgment  obtained 
affainst  the  firm  in  the  ffigh  Court.  Ord.. 25,  r.  17, 
of  the  County  Court  Bules  only  deals  with  cases 
where  judgment  is  recovered  against  an  individual  and 
not  against  a  firm.  Ord.  25,  r.  145,  only  applies  to 
cases  where  judgment  has  been  recovered  in  a  oountr 
court.  Further,  the  affidavit  filed  by  the  plaintiff 
was  not  in  the  form  required  by  ord.  25,  r.  14$,  of  the 
County  Court  Bules,  being  Form  52c,  since  it  did  not 
state  the  sources  of  information  and  grounds  of  belief: 
Mcintosh  V.  Simpkins,  ante,  p.  241, 17  Times  L.  B.  195. 
Also  there  was  no  evidence  of  means  given.  There 
was  no  judgment  against  the  defendant  until  the  judge 
on  the  23rd  of  Maroh,  1900,  found  he  was  a  partner  m 
the  firm  of  Osborne  &  Co.,  and  since  the  committal 
order  was  made  immediately  there  could  have  been 
no  evidence  adduced  that  between  the  time  of 
judgment  and  the  committal  order  the  defendant  had 
means  to  pay. 

Whateley,  for  the  plaintiff. — Tiie  judgment  was 
properly  removed  to  the  county  court  under  ord.  25, 
r.  17,  of  the  County  Court  Bules,  and  the  judgment 
summons  was  rightly  taken  out  under  ord.  25,  r.  14i. 
The  pounty  couirt  judge's  power  under  the  Debtors 
Act,   1869,  s.  5,  had  oeen  exerdied  in  aocordanoe 
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with  the  terms  of  that  Act.  Ai  to  the  defect  in  the 
affidavit,  it  wm  not  a  substantial  defeot  and  had  been 
waived  by  tbe  defendant.  There  was  evidenoe  of 
meaos. 


Barle  replied. 


Cur,  adv.  wU. 


Feb.  9,— Wills,  J.— I  think  that  the  prooeediogs  in 
the  ootinty  oonrt  were  rightly  taken  under  the  5th 
section  of  the  Debtors  Act,  1869.  At  the  time  when 
that  Act  was  passed  it  was  not  possible  to  sue  a 
firm  in  the  firm's  name.  Now  that  can  be  done,  but 
it  is  necessary  to  show  that  any  iodtTidnal 
against  whom  it  is  sought  to  enforce  a  judgment 
recovered  against  tue  firm  is  a  partner  in  that  firm.  In 
the  present  case  the  proceedings  are  governed  b^  ord. 
25,  r.  146,  of  the  Oounty  Oourt  Bules,  and  I  have 
little  doubt  that,  although  in  1869  there  was  no 
power  of  applying  a  judgment  against  a  firm  against 
a  member  ot  that  firm,  tne  county  court  judge  was 
right  in  this  particular*  Instead  of  having  two 
summonses,  one  to  ascertain  whether  the  person  is  a 
member  of  a  firm,  and  another  to  ascertain  whether  it 
is  a  proper  case  to  commit  the  defendant,  one  sum- 
mons is  sufficient  to  do  both.  Tiiis  is  a  reasonable 
procedure  and  diminishes  expense,  an  important 
consideration.  I  think  that,  we  defendant  having 
been  found  to  be  a  partner,  the  debt  was  due  from 
him  at  the  time  when  judgment  was  entered  against 
the  firm,  although  it  could  not  be  enforced  against  him 
until  the  fact  of  partnership  was  established.  That 
beiag  so,  I  think  there  was  jurisdiction  to  commit 
under  section  5  of  the  Debtors  Act,  1869.  If  the  judge 
came  to  the  conclusion  that  he  was  a  partner 
and  took  in  consideration  that  he  had  had  means 
to  pay  the  judgment  previously  obtained,  I  think 
the  judge  was  right.  As  to  the  point,  however, 
that  tne  affidavit  under  ord.  25,  r.  146,  of  the 
County  Oourt  Bules  must  show  the  grounds  of 
belief  that  tne  defendant  is  a  partner,  I  think  the 
contention  of  the  defendant  is  right.  It  is  a 
matter  of  substance,  and  has  been  decided  so  to 
be.  This  being  so,  there  was  no  jurisdiction,  provided 
the  objection  was  taken.  Tiiere  is  contradictory 
evidence  on  this  point,  but  on  the  whole  I  think 
that  the  objection  was  taken  and  not  waived. 

As  to  there  being  no  evidence  of  means  the 
evidence  again  confiiccs.  I  am  not  satasfled  that  there 
was  such,  evidence.  I  can't  help  thinking  that  the 
witnesses  were  only  called  to  show  defendant  was  a 
partner,  and  that  such  evidence  was  taken  as  being 
evidenoe  of  means  to  pay  as  well  as  of  partnership. 
But  I  do  not  decide  this  poiut,  as  it  is  not  necessary. 

Ohakitsll,  J.,  concurred,  and  added  that  on  the 
question  of  waiver  it  was  for  the  plaintiff  to  show 
that  the  defendant  had  waived  the  objection  to  juris- 
diction, and  tins,  in  iiis  opinion,  the  plaintiff  had  failed 
to  do. 

Writ  of  prohibition  iasued* 

Solicitors,  Croft  A  MotHimt^  for  the  applicant; 
W.  Hoodt  Croydon,  for  the  plaintiff. 


Jan.  28. 
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(Bruce  and  PhiiUmore,  JJ.)  J 

Stokbs  V,  Hill,  (a.) 

Mine — Minerals — Ooal  mine — AbandonTnent  of  mine — 
Delivery  of  plan  of  abandoned  mine  to  Secretary  of 
State — Limitation  of  proceedings — Notice  requiring 
compliance  with  the  Act — Continuing   offence — Coal 


(a.)  Beported  by  C.  G.  Wilb&ahak,  Esq.,  Barrister- 
at-Law. 


Mines  Begulation  Act,  1887  (50  A  51  Vid.  c.  46),  S9. 

38  (5),  59. 

By  section  38  of  the  Coal  Mines  Begulation  Act,  1887, 
it  is  enacted  that,  where  a  mine  or  seam  of  coal  is 
abandoned,  the  owner  shall,  within  three  months  after 
the  abandonment,  send  a  plan  of  the  workings  to  a 
Secretary  of  State,  and  that,  if  an  owner  of  a  mine  or 
seam  fails  to  comply  with  the  section,  he  shall  be  guilty 
of  an  offence;  ana  it  is  further  provided  {sttb-section  6) 
that  "a  complaint  or  information  of  an  offence  wider 
this  section  may  be  made  or  laid  at  any  time  within  six 
months  after  abandonment  of  the  mine  or  seam,  or  after 
service  on  the  owner  aforesaid  of  a  notice  to  comply 
with  the  requirements  of  this  section,  whichever  last 
happens*^ 

add,  that  an  information  could  not  be  laid  of  an 
offence  under  the  section  after  a  period  of  six  months  had 
elapsed  since  the  service  of  a  notice  to  comply  with  the 
section. 

Held,  also,  that  section  59  (2)  of  the  Act  did  not  apply 
to  offences  under  section  38. 

Hdd,  also,  that  a  notice  in  tJie  following  terms :  **  1 
beg  to  point  out  to  you  tJutt  no  plan  of  the  abandoned 
workings  in  the  seven'-feet  coal  seam  has  yet  been  for- 
warded as  required  by  section  38  of  the  Mines  Act.  Will 
you  please  give  the  matter  your  early  attention  ?**  is  a 
good  notice  under  the  section. 

Case  stated  by  justices  of  Warwick. 

On  the  27th  of  July,  1900,  an  information  was  laid 
by  the  appelUint,  one  of  his  Majesty's  inspectors  of 
mines,  against  the  appellant  charging  him  that,  beiog 
the  owner  of  Pooley  Hall  Mine,  he  did  unlawfully 
fail  to  comply  with  section  38  of  the  Coal  Mines 
Begulation  Act,  1887,  as  amended  by  section  4  of  the 
Coal  Mines  Begulation  Act,  1896,  in  that  he  did  not 
within  three  months  after  the  abandonment  of  the 
seven-feet  coal  seam  in  suchmine  send  to  a  Secretary 
of  State  an  accurate  plan  of  the  said  seam  showing 
the  boundaries  of  the  workings  thereof  up  to  the  time 
of  abandonment,  and  the  several  other  particulars 
specified  in  the  last-mentioned  Act. 

When  the  information  came  on  for  hearing  the  pre- 
liminary objection  was  taken  on  behalf  of  the 
respondent  tliat  the  justices  had  no  jurisdiction  to 
hear  it,  on  the  ground  that  the  iaformation  was  laid 
after  the  period  of  six  months  refened  to  in  section 
38  (5)  had  elapsed. 

It  was  proved  that  the  abandonment  of  the  seam 
took  place  prior  to  the  25th  of  January,  1900,  and 
that  on  that  date  the  appellant  wrote  a  letter  to  the 
Pooley  Hall  Oollierv  Co.  in  the  following  terms : 

**Gfentlemen,— Ibegto  poiat  out  to  you  that  no 
plan  of  tiie  abandoned  workings  in  the  seven-feet 
coal  seam  has  yet  becm  forwarded  as  requured  by 
section  38  of  the  llGnes  Act.  Will  you  please  give 
the  matter  your  early  attention. — ^Yours  faithfully, 
A.  H.  Stokes." 

This  letter  was  received  in  due  course  on  the  follow- 
ing day. 

On  the  25th  of  May,  1900,  the  appellant  gave  a 
formal  notice  requiring  the  Pooley  nail  Colliery  Co. 
to  comply  with  the  requirements  of  section  38. 

It  was  contended  on  behalf  df  the  respondent  that 
the  letter  of  the  25th  of  January,  1900,  constituted  a 
notice  under  section  38  (5)  of  the  Coal  Mines  Begula- 
tion Act,  1887,  to  the  owner  to  comply  with  the 
requirements  of  tiiat  section;  that  the  six  months 
within  which  tiie  information  is  required  to  be  laid  by 
that  section  and  sub-section  commenced  to  run  from 
the  service  thereof— namely,  the  26tii  of  January,  1900 ; 
that  it  was  not  open  to  the  appellant  to  extend  the 
period  of  six  montiu  therefrom  by  giving  one  or  more 
subsequent  notices ;  and  that  the  information  haviog 
^been  laid  on  the  27th  of  July,  1900,  was  out  of  time. 
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The  instioes  upheld  the  oontention  of  the  respond- 
ent and  dismiased  the  information  aubject  to  a  case 
lor  the  opinion  of  the  High  Oonrt. 

E,  Sutton,  for  the  appellant.— The  letter  of  the  25th 
of  January,  1900,  was  not  a  notice  to  comply  with  the 
requirements  of  the  section.  It  was  merely  a  ooor- 
teons  reminder  to  the  colliery  company  of  their  duty 
under  the  Act.  The  time  for  layiuff  the  information, 
assuming  the  time  was  limited,  dia  not  begin  to  run 
until  the  25th  of  May.  The  true  construction,  how- 
ever, of  section  38  (5}  is  that  where  notice  has  been 
served  there  is  no  limitation  of  time  for  laying  an 
information.  The  words  **  within  six  monuis " 
in  the  sub-section  do  not  govem  the  words  "after 
service,  &c.,''  but  only  govern  the  words  *' after 
abandonment  of  the  mine  or  seam."  If  the  words 
"after  service,  &c,"  were  governed  by  the  words 
« within  lix  months,"  then  the  final  words 
**  whichever  last  happens  "  would  be  unintelligible. 
Failure  to  send  in  pliubs  of  an  abandoned  working  in 
accoidance  with  section  38  after  notice  by  an 
inspector  is  a  continuing  offence  punishable  under 
section  59  (2),  which  proves  that ''  every  person  who 
is  guilty  of  an  offence  against  this  Act  for  which  a 
p^altv  is  not  expressly  prescribed,  shall  be  liable 
to  a  fine  not  exceeding,  if  he  is  the  owner,  agent, 
or  manager,  or  under-manger,  twenty  pounds,  and  if 
he  is  any  other  person,  two  pounds,  for  each  offence ; 
and  if  an  inspector  has  given  a  written  notice  of  any 
such  offiance,  to  a  further  fine  not  exceeding  one  pound 
for  every  day  after  snoti  notice  that  such  offence 
continues  to  be  committed." 

Bimey,  for  the  respondent. — ^The  letter  of  the  25th 
of  January,  1900,  is  a  good  notice  under  the  section, 
and  as  the  information  vras  not  laid  within  six  months 
after  it  the  proceedings  must  fail.  The  construction 
put  upon  aeotiou  38  (5)  by  the  appellant  does 
not  make  the  words  '* whichever  last  happens" 
intelligible.  The  only  use  of  the  notice  waa  to  make 
a  point  of  time  from  which  the  period  of  limitation 
ahould  run. 

Bbugb,  J. — I  think  that  the  juatioee  were  right. 
The  queation  tuxna  upon  aeotton  38  (5)  of  the  Coal 
Mines  Begulation  Act,  1887.  I  think  that  that  section 
is  a  section  of  Umitation.  First,  it  limits  the  time  for 
laying  an  information  for  offences  againat  the  section 
to  a  period  of  aix  months  after  the  abandonment  of 
the  mine.  Then  the  sectu>n  proceeds  '*or  after 
service  on  the  aforesaid  owner  of  a  notice,  &c." 
I  think  that  those  words  mean  within  six 
months  after  the  service  of  the  notice  refened 
to.  It  is  true  that  m  difficulty  is  created  by 
the  final  words  in  the  section — **  whichever  last 
happena,"  and  if  thoae  worda  could  be  conatrued 
intelligibly  effect  ought  to  be  given  to  them.  But 
they  are  inoonaiatent  with  either  of  the  conatruotiona 
of  Uie  aection  which  have  been  auggeated,  and  they 
thiow  no  light  upon  the  queation  before  ua.  They 
muat  therefore  be  diaregarded.  Next,  waa  the  inform- 
ation laid  within  aix  montha  after  aervice  of  the  notice. 
That  dependa  upon  whether  the  letter  of  the  25th  of 
January,  1900,  waa  a  good  notice  under  the  aection. 
The  letter  does  not  formally  require  compliance 
wil^  the  requirements  of  the  section,  but  it  does  refer 
to  the  section  and  to  the  necessity  for  sendmg  in  a 
plan  of  the  abandoned  seam,  and  it  calls  upon  the 
respondent  to  give  his  early  attention  to  the  matter. 
We  ouffht  not  to  be  too  strict  in  cases  of  this  kind, 
and  I,  lor  my  part,  cannot  say  that  the  justices  were 
wrong  inhdoing  that  the  letter  of  the  25th  of  January, 
1900,  conatitnted  a  good  notice. 

With  reftard  to  the  argument  that  the  offence  waa 
ft  5wr"tf^"fag  one  which  could  be  dealt  with  under 


aection  59,  I  am  clearly  of  opinion  that  that  lecticQ 
doea  not  apply  to  the  OTPence.  Section  59  only  reCara 
to  caaes  where  "  a  penalty  ia  not  expreaaly  pcescaibed," 
and  by  section  38  (4)  a  penalty  is  expressly  prescribed 
for  offences  against  tois  section. 

Phillimobb,  J.— I  am  of  the  same  opinion  and  for 
the  same  reaaona. 

Solicitor  for  the  appellant,  Trecuury  SolicUar. 
Solicitor  for  the  reapoadent.  Tarry,  Sherlock,  S 
King, 


(Bruce  and  PhiUimore.  JJ.)  j  ^^  ^*" 

SouTHAu.  NoBWOOD  TJkbas  Distbiot  Ck>ujrciL 
{ApptllarUs)  v.  Middlesex  Couitty  Goukooo. 
(BesponderUa),  (a.) 

Local  government — Sewage — Sewage  matter  —  PoUuJtUm 
of  stream — Trade  effluent — PolluUon  of  river — Riven 
FoUution  Prevention  Act,  1876  (39  db  40  Vict.  c.  75), 
a.  7— PttWic  HeaUh  Act,  1875  (38  <fc  39  Vict.  c.  55). 

A  district  council,  having  taken  over  a  sewage  farm 
from  a  local  board,  their  predecessors  in  title,  collected 
and  treated  on  such  farm  the  sewage  of  the  district  and 
discharged  the  effluent  therefrom  into  a  river.  By  a 
contract  between  the  board  a/nd  the  owner  qfa  margarine 
factory  it  was  agreed  that  the  said  owner  should  be  entitled 
to  discharge  the  liquids  and  effluents  from  the  said  factory 
into  the  sewers  of  the  board,  subject  to  the  condition  that 
the  said  otoner  before  so  doing  should  extract  all  solid  fat 
or  fatty  matters  in  suspension  from  tJ^  said  liquids  and 
effluents.  This  condition  was  not  efficiently  ftdJUled,  and 
the  result  toas  that  the  effluents,  containing  fat  and  fatty 
matter,  became  mined  with  the  sewage  on  the  farm  and 
the  land  became  clogged  with  the  fat  and  was  not  oapahU 
ofJUtering  the  sewage.  On  a  summons  being  taken  out 
Wider  the  Middlesex  County  Council  Act,  1898,  by  the 
county  council  against  the  district  council  for  **  causing 
and  suffering  "  sewage  and  other  injurious  and  offensive 
matter  to  flow  and  pass  from  the  said  farm  into  the  river 
the  justices  ordered  the  district  council  to  diecontinue  such 
flow  or  passage. 

Held,  on  appeal,  that  such  order  was  rightly  made,  and 
that  the  district  council  had  ** caused  or  suffered"  the 
JUthy  effluent  to  pass  into  the  river.  The  district  council 
were  not  compdled  to  receive  into  their  sewers  liquid  con- 
taining fat  or  fatty  matters,  and  if  they  did  receive  it 
they  were  bound  to  adopt  some  process  on  their  farm 
which  would  effectually  purify  the  effluent  therefrom* 

•  Special  caae. 

Thia  waa  an  appeal  by  the  Southall  Norwood 
Urban  Diatrict  Oouncil  on  a  caae  atated  by  juatioee  of 
the  peace  for  the  county  of  Middleaex  upon  the 
hearing  of  a  summona  issued  by  the  respondents 
chargmg  the  appellant!  with  having,  contrary  to  the 
Middlesex  County  OouncU  Act,  1898,  on  the  26th  day 
of  July,  1899,  and  on  other  days  caused  and  suffdred 
sewage  and  other  offensive  and  injurious  matter  to 
fiow  and  pass  from  certain  land  and  premises  known 
as  the  Southall  Norwood  Sewage  Farm,  and  owned 
and  occupied  by  them,  into  the  (£and  Junction  Oaoal 
after  notice  thereof. 
In  the  case  stated  the  following  facts  appeared : 
Prior  to  the  year  1891  the  Burai  Sanita^  Authority 
of  HiUingdon  had  acquired  for  the  purposes  of  a 
sewa^  farm  seventeen  acres  of  land  adjoining  and 
abutting  on  a  canaLLzed  portion  of  the  Biver  Brent  at 
the  junction  of  the  parishes  of  Norwood,  laieworth. 


(a.)  Reported  by  £.  G.  Stillwbll,  Eaq.,  Bamater- 
at-Law. 
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mud  Hanwell,  and  had  ooiiBtnicted  thereon  aewage 
worts  iipoii  whioh  the  aewBm  of  the  preoinct  of 
Norwood  was  treated,  the  effluent  therefrom  being 
disoharged  into  the  said  river. 

In  the  year  1891,  the  said  preoinot  was  formed  into 
an  urban  sanitary  district,  and  a  local  board  was 
constitaced  for  such  district,  and  the  said  farm  and 
works  were  vested  in  the  said  board,  which  by 
operation  of  the  Local  Government  Act,  1894,  became 
known  as  tbe  Southall  and  Norwood  Urban  District 
CotmoiL 

^  In  1894  the  said  local  board,  the  predecessors  in 
title  of  the  appellants,  was  reqiured  by  the  owner  of 
land,  within  its  district,  upon  which  it  was  intended 
to  erect  a  margarine  f  aotorv  to  afford  f acuities  for 
carrying  the  liquids  and  effluent  from  the  factory 
into  tne  sewers,  and  an  agreement,  dated  the  2did 
of  January,  1894,  was  entered  into  between  the  board 
and^  the  said  owner  whereby  it  was  agreed  tiiat, 
subject  to  the  conditions  therein  mentioned,  the 
owner  lor  ttie  time  being  of  the  factory  should  be 
entitled  to  discharge  the  liquids  and  effluents  from 
tun  factory  into  the  sewers  ot  the  board. 

One  of  such  uouditions  was  that  the  owner  should 
erect  and  maintain  on  part  of  the  land  upon  which 
the  factory  was  to  be  built  settling  tanss  for  thd 
purpose  of  extracting,  so  far  as  might  be  practicable, 
all  solid  fat  or  f at^  matters  in  suspension  from  the 
said  liquids  and  effluent. 

'Xhe  factory  having  been  erected,  and  disputes 
having  arisen  between  the  board  and  the  owner  of 
tbe  flurry  as  to  his  compliance  with  the  aforesaid 
oo&ididon  of  the  agreement,  an  acdon  was  commenced 
on  the  14th  of  May,  1896,  in  the  Chancery  Division 
of  the  Bigh  Court  of  Justice,  wherein  the  board 
claimed  an  injunction  restraining  the  said  owner,  his 
servants,  agents,  and  workmen,  from  discharging  the 
effluent  from  the  said  works  into  the  sewers  of  the 
board  until  such  effluent  had  been  properly  purified, 
and  from  causing  or  permitting  tne  liqmds  and 
effluents  from  the  works  to  flow  into  or  remain  in 
the  sewers  or  drams  of  the  boflurd  so  as  to  become  or 
cause  a  nuisance,  damage,  or  annoyance  to  the  board, 
and  from  committing  a  breach  of  the  aforesaid 
contract 

The  action  came  on  for  trial  upon  the  1st  of  June, 
1897,  and  an  order  by  consent  was  made  on  the  defend- 
ant in  the  action  expressing  his  intention  to  execute 
luriher  works,  whereby  in  case  the  board  should  not 
be  satisfied  with  what  should  be  done  the  matter 
should  be  referred  to  an  arbitrator  to  say  whether 
there  were  settling  tanks  sufficient,  when  efficiently 
worked,  for  the  purpose  of  extracting,  so  far  as  might 
be  practicable,  all  solid  fat  or  fatty  matters  in 
suspiansion  from  the  liquid  and  effloent  discharged 
from  the  factory  into  the  sewers  of  the  board. 

The  board  not  being  satisfied  with  the  further 
works  executed  pursuant  to  the  aforesaid  order,  the 
above  question  was  submitted  to  an  arbitrator  for  his 
decision.  The  said  arbitrator  decided  that  the 
settling  tanks  and  other  alterations  in  the  defendant's 
plant  would  be  sufficient  for  the  purpose  of  ex- 
tracting, as  far  as  migbt  be  practicable,  all  solid  fat  or 
fatty  matters  in  suspension  from  the  liquid  and 
effluent  referred  to  in  the  said  order  of  the 
oourt. 

Notwithstanding  the  award  the  liquid  and  effluent 
discharged  from  the  factory  into  tiie  sewers  of  the 
board  still  contained  solid  fat  or  fatty  matter  in 
suspension,  which  was,  in  itself,  objectionable  and 
difficult  to  treat,  and  such  effluent  when  mixed  with 
the  sewage  rendered  it  more  difflcult  for  the 
appellants  to  effectually  purify  the  sewaae  aod  the 
eKot  was  to  so  dog  the  land  in  tike  said  term  that  it 
became  saturated  with  sewage  and  was  rendered  less  , 


capable  of  effectually   filtering  the  sewage  of   the 
district. 

On  the  15th  of  August,  1899,  the  respondents,  in 
pursuance  of  the  provisions  of  the  Middlesex  County 
Council  Act,  1898,  gave  to  the  appellants  notice  in 
writing  requiring  them  within  three  months  to  dis-  . 
continue  the  fiow  or  passage  into  the  stream,  known 
as  the  Biver  Brent,  of  sewage  or  any  other  offensive 
or  injurious  matter  from  the  said  sewage  works. 

In  September,  1899,  the  appellants  discovered  that 
the  drains  of  certain  chemical  works  in  their  district 
had,  without  their  knowledge  or  consent,  been  con- 
nected with  a  sewer  belonging  to  them,  whereby , 
large  quantities  of  effluent  were  discharged  from  the. 
said  cbemical  works  into  the  appellants'  sewer. 

The  effect  of  this  discharge  into  the  appellants' 
sewers  being  to  render  it  still  more  difficult  to  parify 
the  sewage  discbarge  from  such  sewers  upon  the 
farm,  notice  was  served  by  the  appellants  upon  the, 
owners  of  the  said  chemical  works  on  the  10th  of 
December,  1899,  requiriog  them  to  disconnect  from 
the  appellants'  sewers  the  drains  by  means  of  which 
the  effluent  was  discharged  from  the  chemical  works 
into  the  sewers,  and  on  the  12th  of  the  same  month 
the  said  draios  were  disconnected  in  accordance  with 
such  notice. 

The  justices  fuund  that  sewage  and  other  offensive 
matters  had  flowed  or  pissed  into  the  Biver  Brent 
from  the  appellants'  farm  and  works  subsequently  to 
the  expiration  of  three  months  from  the  date  of  the 
said  notice  of  the  15th  of  August,  1899,  but  they  were 
satisfied  that  such  flow  or  passage  would  contiin 
sewage  and  other  offensive  aud  injurious  matters  so- 
loDg  as  the  reception  of  effluent  from  the  margsrine 
factory  and  from  the  cbemical  works  into  the  appel- 
lants' sewers  and  the  infusion  of  such  effluent  mto 
their  system  continued. 

On  behalf  cf  the  appellants  it  wm  contended  thkt 
they  had  not,  under  the  circumstances,  caused  or 
suffered  sewage  or  other  offiensive  or  injurious  matter* 
to  fiow  or  pass  into  the  Biver  Brent  witbiu  the  mean- 
ing of  ieotiou  13  of  the  Middlesex  County  Ooundl 
Act,  1898,  and  that  the  justices  had,  therefore,  no 
power  to  require  them  under  section  34  of  that  Act  to 
sbstatn  from  carrying  or  suffering  to  flow  or  pass  into 
the  said  river  any  sewage  or  any  other  offensive  or 
injurious  matter. 

On  behalf  of  the  respondents  it  was  contended  that 
an  offSmce  had  been  committed  by  the  appellant 
within  the  meaning  of  section  13  of  the  Act* 

The  justices  were  of  opinion  that  the  appellants 
were  persons  causiug  or  suffering  sewage  and  other, 
offensive  and  iojurious  matter  to  ffow  or  pass  into  the 
said  river  from  the  said  farm  and  works,  and  they, 
accordingly,  ordered  the  appellants  to  discontinue 
such  fiow  or  passage. 

The  question  for  the  opinion  of  the  court  was 
whether  or  not  the  appellants  were,  under  tlie  drcum- 
stances,  persons  causmg  or  suffering  sewage  or  other 
offensive  or  injurious  matter  to  now  or  pass  from 
their  said  farm  and  works  into  the  said  Biver  Brent.  . 

The  Middlesex  County  Council  Act,  1898,  provides 
as  follows : 

13.  '*  (1)  Whenever  any  sewage  or  anv  other  offiensive 
or  iujurious  matter  is  caused  or  suffered  to  fiow  or 
pass  into  any  stream,  then  and  in  every  such  case, 
even  though  fsvtch  sewage  or  matter  aforesaid  had 
been  lawfully  so  caused  or  suffered  to  flow  or  pass 
before  the  passing  of  this  Act,  the  ooundl  may  uuder 
the  hand  of  the  clerk  of  the  council  give  notice  in 
writing  to  the  person  causing  or  sufftsring  the  same  so 
to  fiow  or  pass  requiring  him  within  a  tiiutt  to  be 
specified  in  such  notice^  but  not  being  less  than  three 
mont^,  to  discontinne  such  flow  or  passage. 

*'  (2)  The  ooundl  may  in  like  manner  if  they  think 
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fit  at  any  time  extend  the  time  speoified  in  auch  notice 
by  another  notice  in  writing." 

"  (4)  Any  person  to  whom  any  notice  is  under  thii 
section  given  by  the  ooonoil  shall  .  .  •  disoontinoe 
the  flow  or  passage  of  the  sewage  or  matter  to  which 
the  notice  refers,  and  in  default  of  so  doing  shall  for 
every  such  offence  be  liable  to  a  penalty  not  ezoeediag 
one  hundred  pounds  and  to  a  daUy  penalty  not 
exceeding  fifty  pounds." 

15.  *'  Any  notice  given  under  the  provisions  of  this 
part  of  the  Act  by  the  council  to  the  owner  or  occupier 
of  any  land  or  premises  shall  continue  in  force 
notwitbstfkading  any  change  in  the  owners  tiip  or 
occupation  of  such  land  or  premises  and  shall  affdct 
the  owners  and  occupiers  of  such  luid  or  premises 
in  succession  to  the  owner  or  occupier  under  whom 
such  notice  was  served  in  like  manner  and  in  every 
respect  and  with  the  same  obligations  and  consequences 
as  though  such  successive  owners  were  the  owner  or 
occupier  upon  whom  such  nofice  was  served." 

B»  0.  Olen,  fjr  the  appellants.  —  The  district 
council  did  noc,  under  the  ciroumstancss  of  the  case, 
cause  or  suffer  the  sewage  or  injurious  matter  to  flow 
into  the  river.  They  were  bound  by  section  7  of  the 
Biveri  Pollution  Prevention  Act,  1876,  and  section  15 
of  the  Public  Health  Act,  1875,  to  receive  the 
effluent  from  the  margarine  factory,  and  they  did 
everything  in  their  power  to  render  such  effluent 
pure.  Therd  is  no  fiudiag  in  the  cue  of  any  act  of 
negligence  or  misfeasance  on  their  part,  and  they 
cannot  be  held  liable  for  a  mere  nonfeasance : 
lUg.  V.  Staines  Local  Board,  60  L.  T.  £ep.  261, 
37  W.  B.  Dig.  131;  Attomey-Oeneral  v.  Guardians 
cf  Poor  of  Union  of  Dorking,  30  W.  B.  579,  20 
Ob.  D.  595;  Brown  v.  Mayor,  <fec.,  of  D amiable, 
47  W.  B.  538,  [1899]  2  Gh.  378 ;  Eastwood  Brothers 
{Limited)  v.  Eonley  Urban  District  Council,  48  W.  B. 
614,  [1900]  1  Oh.  781;  Peebles  v.  OswaldtwisUe 
Urban  District  OouncU,  [1897]  1  Q.  B.  384  (reported 
on  appeal  45  W.  B.  454,  [1897]  1  Q.  B.  625);  Pasm'yrs 
and  Others  v.  OswaldtwistU  Urban  District  Council, 
[1898]  A.  0.  387,  46  W.  B.  Dig.  106. 

Lord  Bobert  Cecil,  Q.C.,  and  Herbert  Smith,  for  the 
respondents. — It  is  admitted  on  the  special  case  that 
sewage  does  pais  into  the  Biver  Brant.  Firstly,  the 
appsUants  ara  not  bound  to  receive  this  margarme 
refuse  into  their  sewers.  There  is  no  obligation  on 
their  pirt  to  receive  a  liqoil  containing  solids  in 
suspension,  and  taey  have  power  to  obtiia  an  order 
prohibiting  the  margarine  manufacturers  from  patting 
such  liquid  into  the  sewers :  St.  Helens  Chemical  Cj, 
V.  Corporation  of  St.  Helens,  1  Ex.  D.  196,  24  W.  B. 
Dig.  165.  The  appellants  should  not  have  entered 
into  the  agreement  with  the  manufacturers.  A  pablic 
body  cannot  make  an  agreement  releasing  them  from 
the  performance  of  a  oinding  duty :  Ayr  Harbour 
Trustees  v.  Oswald,  8  App.  Oas.  623,  32  W.  B.  Dig. 
112.  Bven  if  the  appellants  are  bound  to  receive  this 
margarine  refuse,  they  must  effectually  treat  it 
There  is  nothing  to  show  here  that  they  could  not 
send  it  into  the  river  as  a  perfectiy  pure  liquid.  If 
th^  receive  the  margarine  refuse  ttiey  must  alter 
theur  treatment  of  it. 

B.  C.  Glen  replied. 

Phclldcobb,  J.^-My  learned  brother  has  asked  me 
to  deliver  my  judgment  first.  We  both  think  this 
conviction  should  stand.  The  section  of  the  special 
Act  of  Parliament,  the  Middlesex  Oouaty  Ooancil 
Act,  1898,  under  which  the  proceedings  are  taken  is 
section  13.  [The  learned  judge  here  read  the  section.] 
The  person  who  is  given  notice  under  this  section  has 
the  power  of  demanding  an  extension  of  time,  and  if 
ftu  extension  of  time  is  not  assented  to,  he  csn  go 


to  arbitration  before  an  arbitrator  appointed  by 
the  Board  of  Trade  in  order  to  obtain  such  ex- 
tension of  time  as  the  arbitrator  may  think  proper. 
In  this  case  there  was  a  sewage  farm  constructed  by 
the  predecessors  in  title  of  the  present  district  oouncni, 
the  appellants,  to  which  the  sewaee  of  the  district 
was  led  and  on  which  it  was  treated,  and  from  which 
it  passed  out  by  an  effluent.  An  effluent,  we  know, 
is  a  modem  word  meaning  the  pure,  or  m  near 
as  possible  the  pure  residuum,  after  some  impure 
substance  has  been  deposited;  and  we  may  take  it 
that  the  effluent  from  this  sewage  farm  was  a  pure 
effluent  imtil  the  oirQumstances  which  I  am  now  going 
to  mention  happened.  Latterly  the  effluent  is  no 
longer  pure;  it  c%rries  sewage  and  otber  offdnsive 
matter  into  the  Biver  Brent,  and  if  there  is  anybody 
who  causes  or  suffers  sewage  or  other  offensive  matter 
to  flow  or  pass  into  the  stream,  then  such  person  or 
body  comes  within  the  purview  of  section  13. 

Now  it  is  said  by  the  Middlesex  Oouuty  Oouucil 
that  the  Southall  Not  wood  TTrbui  District  Oouncil, 
who  are  the  owners,  occupiers,  and  managers  of  this 
sewage  farm,  are  persons  who  *'  causs  or  s offer  "  this 
noxious  matter  to  flow  into  the  strean,  and  they  have 
given  them  the  proper  notice  provided  under  the 
section.  The  notice  does  not  seem  to  have  been 
appealed  against,  and  after  the  lapse  of  tune  pte- 
scribed  by  the  notice,  the  offensive  matter  continuing 
to  pass  ioto  the  stream,  a  summons  was  issued,  and 
the  county  council  obtained  a  conviction. 

Now  Mx.  Gleu  has  argued  that  you  do  not  "  cause 
or  suffar"  if  you  are  merely  acting  ministerially; 
and  he  cited  to  us  a  number  of  oases  of  public 
bodies  who  had  been  held  not  to  **  cause  or  Buffer" 
sewage  to  reach  a  river  when  all  taey  have  done 
has  been  not  to  interfere  with  the  user  of  the  pipes 
which  they  took  over  frou  some  prior  body,  and 
into  which  pipes  individuals  have  a  right  of  passing 
their  sewage.  They  do  not  use  the  pipes,  but  simply 
leave  them  there ;  they  do  not  make  the  pipes,  and, 
tuerefore,  it  was  suggested,  they  do  not  '*  cause  or 
suffer,"  because  they  could  oody  stop  the  sewage 
passing  through  the  pipei  iu  one  of  two  ways,  either 
by  a  physical  obitruotioa,  which  probably  would  be 
a  breach  of  their  statutory  duty,  and  would  create  an 
intolerable  nuisaucs,  or  by  bringing  actioas  against 
every  individual  who  drained  into  ttieir  sewers,  which 
would  be  an  intolerable  burden  upon  the  local  board, 
and  a  burden  which  is  not  imposed,  upon  anyone  srich- 
out  express  words.  * 

The  courts  have  held  they  are  not  so  boond  to  do; 
neither  can  an  action  lie  against  ttie  persons  draining 
into  the  sewer,  nor  can  they  be  indicted. 

In  this  case  there  is  a  channel  sending  clean  water 
into  the  Biver  Brent,  and  what  the  district  oonocQ 
have  done  is  that  they  collect  all  the  seirage  of  the 
district  upon  a  sewage  farm  and  have  then,  when  ttia 
sewage  failed  to  be  prjperly  treated  thereon,  issued 
the  filthy  efflaent  into  the  river.  It  seems  to  me  ttiat 
is  a  case  in  which  they  may  well  be  said  to  have 
'*  caused  or  suffered*'  it  to  pass ;  if  not  **  caused  "  aft 
any  rate  "  suffered." 

Kere  there  is  a  margarine  manufacturer  who  is 
entitled,  under  the  Bivers  PoUution  Act,  to  require 
the  local  board  of  health  or  the  district  council  to 
take  into  their  sewers  the  liquid  products  of  his 
factory.  I  do  not  think  he  is  entitied  to  send  large 
masses  of  solid  matter  in  solution  into  the  sewer. 
The  appellants,  instead  of  leaving  the  manufacturer  to 
his  legal  rights,  entered  into  an  agreement  with  him 
under  which  he  was  given,  in  addition  to  those 
rights,  certain  contractual  rights,  and  they  were 
ffiven  certain  contractural  rights  as  against  him. 
They  say  he  has  not  fulfilled  his  duty  according  to 
his  contract,  and  they  brought  an  action  against  him, 
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and  the  matter  was  referred  to  an  arbitrator,  who 
held  that  he  would  be  diaoharging  his  duty  if  he 
retained  all  the  solids  and  sent  &wn  nothing  except 
the  liquid.  ^Rie  ease  as  stated  does  not  find  uiat  that 
award  has  been  enforced  nor  that  there  has  been  any 
attempt  to  enforce  it ;  I  am  not  quite  sure  in  a  case 
like  this  there  would  not  be  a  duty  on  the  district 
council  to  attempt  to  enforce  the  award.  Be  that  as 
it  may,  the  fact  remains  that  the  fatty  matter  from 
the  margarine  factory  comes  upon  the  boU  of  the 
sewage  farm,  and  the  effect  on  the  farm  is  that  the 
latter  eets  coated  with  grease  and  the  sewage  does 
not  sink  into  the  soil,  but  passes  down  the  effluent 
into  the  river,  together  with  fatty  matter.  It  seems 
to  me  that  the  district  coxmdl  are  ''sufiering" 
the  matter  to  come  into  tlie  river.  I  think  upon 
the  true  construction  of  the  case  as  stated  it 
would  appear  that  even  if  the  manufacturer 
continues  to  send,  without  filtration,  the 
whole  of  his  refuse,  including  the  solids,  into 
the  sewers  of  the  district  council,  there  is  nothing 
to  show  that  the  district  council  could  not  neverthe- 
less, by  some  form  of  treatment  at  the  sewage  farm, 
prevent  the  effluent  being  otherwise  than  pure.  It 
may  be  very  expensive,  or  disagreeable,  or  hard  on 
them  that  they  should  be  put  to  further  expense,  but 
still  there  is  nothing  whicn  compels  them,  firstly,  to 
receive  these  solids,  and,  secondly,  so  to  treat  the 
sewage  that  the  result  is  an  impure  instead  of  a  pure 
effluent.  I  rest  my  judgment  upon  the  fact  that  the 
district  council,  having  taken  over  this  place  from  its 
predecessors  in  title,  coUect  and  treat  the  sewage 
thereon  and  discharge  it  through  an  effluent,  and 
primd  facie  they  have  to  excuse  themselves  from 
discharging  a  filthy  effluent  into  the  river.  The 
excuse  they  offer  is  not  sufficient.  Either  they  ought 
not  to  have  made  an  improvident  contract,  if  it  is 
improvident,  or,  having  gat  a  contract,  should  see  that 
the  contract  is  properly  carried  out,  and  either  not  re- 
ceive the  stuff  which  they  are  not  bound  to  receive 
cr  tske  the  trouble  of  enforcing  their  right  under  the 
award  and  have  the  stuff  purified,  or,  finally,  if  they 
must  receive  the  stuff  in  its  present  state,  they  ought 
to  take  other  steps  on  the  sewage  farm  to  purify  the 
effluent.  I  therefore  think  there  must  be  judgment 
for  the  reapondents. 

Bbuob,  J.— I  agree  with  my  learned  brother  in  the 
conclusion  at  which  he  arrives.  I  afso  agree  with 
the  reasons  he  has  given,  aud  I  have  nothing  to  add. 

Affpeal  dismissed  tuith  costs. 

Solicitor  for  the  appellants.  A,  Lawrence  Boulder. 

Solicitor  for  the  respondents,  SirBichard  Nicholson. 


m  BANKEUPTOT. 


O.  B.  Div.  I       XT       OA    r.      t 

(Wright  and  Phillimore,  JJ.)  /      ^^^-  ^0'  ^^'  ^• 

In  re  Owkn.  (a.) 
BankrupUy — Practice-^Bankruptcy  notice^Final  judg^ 
ment— Order  for  revocation  of  patent— Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  62),  s.  4,  sub-section  1  (g) 
— Pttfents,  Designs,  and  Trade-Marks  Act,  1883  (46  & 
47  Vict,  c.  67),  s.  26. 

An  order  of  the  Chancery  Division  revoking  a  patent, 
with  costs,  under  section  26  of  the  Patents,  Designs,  and 
Trade-Marks  Act,  1883,  is  not  a  final  judgment  within 
the  meaning  of  section  4,  sub-aection  1  (g),  of  the  Bank- 
ruptcy Act,  1863,  and  a  bankruptcy  notice  cannot  be 
founded  thereon. 

(a.)  Reported  by  P.  M.  Frakoke,  Esq.,  Barrister- 
at-Law. 


Appeal  from  the  dismissal  of  a  petition  by  the 
registrar  of  l^e  coxmty  court  at  Ghiildford. 

Upon  the  28th  of  November,  1899,  the  petitioning 
creditor  obtained  an  order  upon  a  petition  in  the 
Chancery  Division  revoking  certain  letters  patent 
granted  to  William  Owen,  and  ordering  the  said 
William  Owen  to  pay  to  the  petitioner  his  costs  to  be 
tftxed.  The  costs  were  taxed  and  certified  on  the 
7th  of  May,  1900,  at  £868  14s.  9d. 

Upon  the  14th  of  May,  1900,  the  petitioning 
creditor  issued  a  bankruptcy  notice  founded  upon  the 
order  and  certificate  for  the  sura  of  £874  9a,  the 
amount  of  the  costs  with  intereit.  as  being  due  upK)n 
a  final  judgment.  The  debtor  failed  to  comply  wirh 
the  notice  withia  the  statutory  period,  and  the 
creditor  presented  a  bankruptcy  petition  against  him 
upon  the  23rd  of  May. 

The  petition  came  on  for  hearing  upon  the  2nd  of 
October,  when  it  was  dismissed  by  the  registrar,  who 
held,  on  the  authority  of  In  re  Binstetd,  Ex  parte  Dale, 
41  W.  B.  462,  [1893]  1  Q.  B.  199.  that  the  order  on 
which  the  banlmiptcy  notice  was  founded  was  not  a 
"final  judgment''  within  the  meaning  of  section  4, 
sub-section  1  {g),  of  tiie  Bankruptcy  Act,  1883. 

The  petitioning  creditor  appealed. 

Oarrington  and  G,  G.  Solomon,  for  the  appellant— 
The  registrar  did  not  righUy  understand  the  decision 
in  In  re  Binstead,  Ex  parte  Dale;  the  real  principle 
is  to  be  found  in  Ex  parte  Moore,  In  re  FaithfaU,  33 
W.  B.  438p  14  Q.  B.  D.  627,  where  an  order  for  pay- 
ment of  costs  was  held  to  be  a  "  final  judgment " 
within  the  meaning  of  this  sub-section.  Further,  In 
re  Gaulard  &  Gibb's  Patent,  35  W.  B.  301,  34  Oh.  D. 
396p  North,  J.,  held  that  a  petition  for  the  revocation 
of  a  patent  was  to  all  in  teats  aud  purposes  an  action. 
The  meaning  of  the  term  is  also  discussed  in  Bradlaugh 
V.  Clarke,  31  W.  B.  677,  8  App.  Oas.  364.  and  In  re  A 
Bankruptcy  Notice,  Ex  parte  The  Official  Beceiver,  43 
W.E.  306,  [1896]  1  a  B.  609. 

B.  Vanghan  Williams,  for  the  respondent,  referred  to 
Ex  parte  Chinery,  In  rt  Chinery,  32  W.  B.  469,  12 
Q.  B.  D.  342,  and  was  stopped  by  the  court. 

Waight,  J.— The  Oourt  of  Appeal  in  several  cases, 
in  particular  in  Ex  parte  Chinery,  In  re  Chinery,  In 
re  Binstead,  Ex  parte  Dale,  and  In  re  A  Bankruptcy 
Notice,  Ex  parte  The  Official  Beceiver,  have  put 
upon  section  4,  sub-section  1  {g),  of  the  Bankruptcy 
Act,  1883,  a  construction  which  we  are  bound  to 
follow,  although  the  judgments  of  the  Lords 
Justices  may  not  have  been  altogether  identical. 
According  to  those  cases  there  mutt  be  a  fiaal 
judgment,  a  final  judgment  in  an  action — and  the 
action,  in  the  view  of  some  at  least  of  the  Lords 
Justices,  must  be  an  action  within  the  meaning  of 
section  100  of  the  Judicature  Act,  1873— that  is,  a 
*'  civil  proceeding  commenced  by  writ  or  in  such  other 
manner  as  may  be  prescribed  by  Bules  of  Court." 

In  the  present  case  the  order  of  the  oourt  does  not 
purport  to  be  a  judgment,  but  only  a  declaration.  It 
is  not  made  in  an  action,  but  on  a  petition,  which  is 
commenced,  not  by  writ  nor  in  any  manner  prescribed 
by  Bules  of  Oourt,  but  in  manner  prescribed  by  section 
26  of  the  Patents,  Designs,  and  Trade-Marks  Act, 
1883. 

On  these  grounds  this  appeal  must  be  dismissed 
with  costs. 

PHtLLiKORB,  J.,  concurred. 

Appeal  dismissed  ;  leave  to  appeal  granted. 

Solicitors  for  the  appellant,  J.  d:  M.  Solomon. 

Solicitors  for  the  respondent,  Ashurst,  Morris,  <£ 
Crisp. 
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Deo.  10. 


From  0.  A.  I  " 

(England).  | 

HoDDiKOTT  (Pattfeb)  V,  Nbwtok,  Ohahbebs, 
&  Go.  (Limitbd).  (a.) 

MaOer  and  Bervara—Emphyera*  liability'^Accident— 
ChmpeMoHon—Bmlding  exceeding  thirty  feet  in  heigM 
— BuUding  being  conetruckd  or  repaired  by  means  of 
aicaffoldingScaffolding  inside  building— Workmen's 
Compensation  Act,  1897  (60  db  61  Vict.  c.  37),  s.  7, 
sub-section  1. 

A  building  over  thirty  feet  high,  measured  to  the  top 
of  tJie  roof,  was  being  stiffened  with  iron  stays  some 
montfis  after  its  completion  according  to  the  original 
specificaHons,  Flanks  supported  on  ledgers  and  trestles, 
inside  the  building  and  about  eight  feet  from  the  ground, 
were  vsedfor  the  purposes  of  the  work,  and  while  lifting 
material  on  this  pUUform  one  of  the  workmen  was 
injured. 

Held  (Lord  Shaad  and  Lord  Lindley  dissenting), 
tJyxt  the  building  was  being  constructed  by  means  of  a 
scaffolding  within  the  meaning  of  secti<m  7  of  the  Work- 
men's Compensation  Act,  1897. 

Decision  of  the  Court  of  Appeal  (47  TF.  B,  499, 
[1899]  1  Q.  B.  1018)  reversed. 

The  meaning  of  ''building  being  constructed  or 
repaired  by  means  of  a  scaffolding  "  considered, 

Tuia  wai  an  appeal  from  the  decision  of  the  Court 
of  Appeal  (47  W.  B.  499,  [1899]  1  a  B.  1018). 

The  facta  are  oondaeiy  sammarized  in  Lord 
Macnaghten's  judgment. 

^uV9f  Q'C,  and  Moyses  {Holland  Biggs  with  them), 
for  the  appelliLnt. 

Bray,  Q.C,  and  Bpencer  Bower,  for  respondents. 

Thb  Housb  took  time  for  consideration. 

Lord  Maonaghten. — The  claim  in  this  case  as 
presented  to  your  lordships  is  a  claim  under  the 
Workmen's  Compensation  Act,  1897,  for  compensa- 
tion in  respect  of  an  accident  to  a  workman.  It 
seems  that  about  six  months  before  the  date  of  the 
accident  the  London  General  Omnibus  Oo.  took 
over  a  building  which  had  been  erected  for  them. 
They  have  used  it  as  stables  ever  since.  It  may  be 
asmmed,  I  think,  that  the  building  was  erected  in 
accordance  with  tlie  specifications  prepared  on  behalf 
of  the  company,  and  that  at  the  time  when  it  was 
taken  orer  nobody  contemplated  that  anything 
further  in  the  way  of  construotioh  would  be  required. 
However,  when  the  stables  came  to  be  used  it  was 
found  that  ttiere  was  some  vibration,  and  the  company 
determined  to  have  the  building  stiffened.  Accord- 
ingly* they  engaged  the  respondents,  who  are  iron- 
work contractors,  to  put  in  some  heavy  iron  stays, 
weighing  about  Icwt.  apiece,  between  the  girders  and 
the  pillars  which  supported  the  buiidmg.  The 
appellant's  husband  was  employed  by  the  respondents 
on  the  work.  In.  the  course  of  his  employment  he 
me>t  with  an  accident.  He  slipped  and  fell  off  a 
temporary  staging  while  helping  another  workman 
to  lift  one  of  these  iron  stays.  The  stay  fell 
upon  him  and  he  was  crushed  to  death.  The 
learned  judges  of  the  Oourt  of  Appeal  agreed 
with  the  county  court  judge  in  holding  that  the 
buQIing  exceeded  thirty  feet  in  height.  They  were 
not  agreed  on  the  question  whether  the  staging 
rrected  fbr  the  purpose  of  the  work  in  hand  was  a 
*'scaffoldii|g"    within    the    meaning   of    the    Act. 

(a.)  Reported  by  C<  H.  Gbaftok,  Esq.,  Barrister- 
a^Law. 


A.  L.  Smith,  L.J.,  without  expressing  any  opinion  of 
his  own,  thought  there  was  evidence  sufficient  to 
justify  the  finding  of  the  county  court  judge  to  that 
effect.  Collins,  £j.,  took  a  different  view.  Bomer, 
L.J.,  did  not  attempt  to  determine  the  point.  All 
the  learned  judges,  however,  concurred  in  holding 
that  the  buUding  in  wluch  the  accident  happened 
was  not  at  the  time  being  constructed  or  being 
repaired,  and  that  the  respondents  were  not  under- 
takers within  the  meaning  of  the  Act.  The  ground 
of  their  decision  is  stated  very  clearly  by  A.  L.  Smith, 
L. J. :  "  Were  the  iron-founders."  he  asked,  "  who 
put  in  these  stays  constructing  the  building  ?  That 
cannot  be,"  says  his  lordship,  **  for  it  had  already  been 
constructed,  and  what  was  then  done  was  only  an 
addition  to  that  which  it  had  originally  been  contem- 
plated would  be  wanted.  How  can  it  be  said  that 
the  deceased  was  employed  in  a  building  which  was 
being  constructed  ?  The  construction  was  at  an  end, 
but  some  strengthening  was  afterwards  needed  to  be 
done."  Collios,  L.J.,  as  it  seems  to  me,  went  rather 
further,  following  out  the  views  expressed  by  t^e 
other  members  of  the  court  to  theur  logical  condusion. 
He  thought  that  the  only  work  contomplated  by  the 
Act  in  the  case  of  a  building  besides  demditiou  was 
construction  or  repair  of  the  building  "  as  a  whole." 

The  argument  addressed  to  your  lordships  by  the 
learned  counsel  for  the  respondents  followed  the 
same  lines.  The  building,  tney  said,  when  it  was 
handed  over,  was  complete  according  to  the  original 
design.  Construction,  therefore,  necessarily  was  at 
an  end.  What  was  done  afterwards,  whether  it  was 
the  result  of  caprice  on  the  part  of  the  company's 
engineer,  as  they  suggested,  or  a  bond  fide  attempt 
to  make  the  building  more  suitable  for  the  purpose 
for  which  it  was  intended,  was  only  an  alteration,  or 
at  the  most  an  addition,  and  perhaps  an  improve- 
ment   It  was  not  either  construction  or  repair. 

I  do  not  think  it  advances  the  argument  to 
call  the  work  an  alteration,  or  an  addition,  or  an 
improvement.  I  should  suppose  that  any  one  of 
those  terms  might  be  applied  to  it  properly  enough. 
The  question,  as  it  seems  to  me,  is  this :  Was  the 
work — tiie  thing  that  was  actually  being  done — a 
work  of  construction  or  a  work  of  repair,  or  some- 
thing which  was  neither  the  one  nor  the  other, 
neither  construction  nor  repair  ?  It  seems  a  strong 
thiog  to  say  that  when  a  building  is  once  completed 
according  to  the  original  design  you  cannot  have 
anytibing  further  in  the  way  of  construction  unless 
the  work  be  of  such  a  character  as  to  make  the 
building  practically  a  new  building.  That,  however, 
was  the  argument.  But  the  Act,  it  will  be  observed, 
uses  the  word  *'  constructian,"  not  the  word  **  erec- 
tion." It  speaks  of  a  building  *'  being  constructed," 
not  of  a  bmldiog  '*  being  erected."  And  it  couples 
"  construction"  with  *' repair."  Now  repair,  as  the 
word  is  commonly  understood,  is  repair  whether  much 
is  done  or  little.  Bepair  for  the  most  part  is  oooa* 
sioual  and  partial.  A  man  does  not  usually  wait  to 
repair  his  house  until  it  is  altogether  ruinous  and  on 
the  point  of  falliog  to  pieces.  Why  may  not  con- 
struction be  partial  just  as  repair  is  partial  P 

Many  cases  were  put  in  argument,  and  many 
others  may  be  suggested.  Is  a  man  who  adds  a 
storey  or  a  new  room  to  a  house  constructing  a 
building  P  Is  a  man  constructing  a  building  if  he 
strips  off  a  coating  of  stucco  and  faces  his  house  with 
red  brick  or  cut  stone?  In  one  sense  he  is;  in 
another  sense  he  is  not.  It  depends  upon  what  is 
meant  by  *'  constructing,"  and  whether  reference  is 
made  to  the  building  as  it  was,  or  to  the  building  as 
it  will  be  when  the  proposed  alteration  is  oompleta. 
These  and  such- like  questions  may  be  very  inter- 
esting pussies,  but  I  do  not  think  th^  help  one 


Vol  XUX.      [April  x8.i9aL]      THE  WEEKLY  REPORTER. 


8tl 


HOTTSX  OF  LOBDS.     HODDDTOTT  (PAITPBB)  V.  NEWTON,  ChAHBEBS,  &  Oo.  (LDCITBD).     HOUSB  OF  L0BD8. 


much.  The  qneition,  after  all,  must  be  what  is  con- 
rtmotion  and  what  is  repair  in  this  Act  of  Parliament, 
where  constmotion  and  repair  are  aasodated 
toffet'her.  I  do  not  think  that  "  construotion  "  osn 
be  limited  to  the  original  oonatrnction.  That 
would  be  in  effect  snbetitatinir  "erection" 
for  *' ooniitniotion."  Nor  do  I  think  that  "oon- 
•^raction"  and  "repair"  can  be  limited  to  the 
roDstraction  and  repair  of  a  building  "  as  a  whole." 
Neither  the  word  "original,"  which  tiie  l«>amed 
oonnf  el  for  the  respondent  s^  continnally  interpolated, 
nor  th«  words  "as  a  whole,"  which  CoUint,  L.J., 
would  introduce,  are  to  be  found  in  the  Act,  They 
are  glosses,  atid  I  think  misleading.  It  seems  to  me 
that  whenever  new  material  is  put  into  a  building  so 
that  it  becomes  an  integral  part  of  the  structure,  you 
have  something  in  the  natare  of  construction ;  and 
that  a  building  which  is  being  so  treated  is  being 
o^wstmoted  within  the  meaning  of  the  Act.  Yon  are 
putting  together  the  old  matetuJs  and  the  new.  Now, 
if  this  be  "  construction,"  I  do  not  think  it  can  matter 
in  the  least  whether  the  work  is  taken  in  hand 
immediately  after  the  erection  of  the  building,  or  not 
commenced  until  months  or  even  jt^n  later.  Nor  do 
I  think  it  is  of  importance  to  inquire  why  the  work 
has  been  undertaken.  It  cannot^  as  it  seems  to  me, ' 
make  any  difference  whether  the  person  who  gave  the 
order  lor  it  was  moved  by  a  reasonable  apprehension 
of  danger  or  prompted  by  some  idle  fancy.  What  has 
to  be  looked  to  is  the  thing  done,  not  the  motive  for 
doing  it  or  the  relative  dates  of  the  erection  of  the 
building  and  its  subsequent  alteration.  Oonstruotion. 
repair,  demolition — these  three  operations  cover,  I 
think,  every  varying  phase  in  the  life  of  a  building 
from  its  beginning  to  its  end. 

I  prefer  to  rest  my  judgment  on  this  broad  ground. 
But  I  cannot  help  thinking  that  something  narrower 
would  lead  to  the  same  result  in  the  present  ca#. 
May  one  not  say  with  the  strictest  propriety  that-  a 
building  is  in  course  of  construction  when  it  is  being 
reconstructed  in  order  to  make  it  what  it  was  intended 
to  be — a  firm  and  substantial  structure,  capable  of 
resisting  the  action  of  wind  ?  Beconstruotion  is  but 
oonstruction  over  again. 

The  learned  counsel  for  the  rewpondents  sought  to 
draw  an  inference  in  their  favour  from  the  circum- 
•tanoe  that  the  word  "  alteration  "  occurs  in  connec- 
tion with  engineering  work,  but  not  in  connection 
with  bmldingi.  I  should  suppose  tiiat  in  tiie  latter 
oase  it  wm  omitted  designedly,  because  it  is  impossible 
to  conceive  any  alteration  in  a  building — that  is,  of 
course,  any  substantial  alteration — ^wh^  does  not 
involve  construction.  In  the  case  of  engineering 
work  it  is  very  different.  If  you  look  at  the  definition 
of  engineering  work,  that  may  include  shifting  of 
ndls,  alteration  of  points,  change  of  levels,  and  many 
other  things  which  no  one  wotdd  ordinarily  call 
oonstruotion  or  repair. 

There  was  one  point  made  by  the  learned  counsel 
for  the  respondents  which  ouffht,  I  think*  to  be 
noticed.  The  learned  counsel  aid  not  contend  that 
the  arrangement  of  boards  and  ledgers  and  tresties, 
which  for  want  of  a  better  word  I  have  called  a 
staging,  was  not  a  scaffolding  in  the  common  accepta- 
tion of  the  word.  Everybody  called  it  a  scaffolding. 
But  they  argued  that  it  was  not  such  a  scaffolding  as 
was  contemplated  by  the  Act.  Taking  the  view 
which  commended  itself  to  Collins,  L.J.,  both  in  the 
present  case  and  in  Maude  v.  Brook,  48  W.  B.  290. 
[1900]  1  Q.  B.  575,  the^^  said  that  the  scaff^^lding 
«« must  have  some  relation  to  the  height  of  the 
building."  And  when  pressed  to  submit  a  more 
definite  proposition  they  proceeded  to  contend  that 
it  must  be  a  scAffoldine  adequate  for  the  construc- 
tion or  repair  of  a  building  exceeding  thirty  feet 


in  height  "  as  a  whole,"  or  to  use  the  language 
of  the  Lord  Justice  in  Maude  v.  Brook,  "  Om 
system  of  scaffolding  for  the  whole  buildinsr  which 
is  capable  of  being  used  for  its  oonstruction  or 
repair  as  a  whole."  That  might  have  been  a  reason- 
aUe  prrtvisinn  if  the  aoddente  to  which  the  Act 
applies  had  been  confined  to  accidents  in  some  way 
connected  with  the  use  of  the  scaffolding.  But  it  is 
not  suggested  that  anything  of  the  sort  is  to  be  found 
in  the  Act  All  i^t  the  Act  requires  is  that  there 
should  be  a  building  exceeding  thirty  f^et  in  height 
which  is  being  constructed  or  repairea  by  means  of  a 
scaffolding.  It  says  nothing  about  the  height  or 
position  or  extent  of  the  s<»ffolding.  It  is  not,  I 
think,  for  the  court  to  lay  down  conditions  which 
Parliament  has  not  thought  fit  to  impose. 

I  ought  perhaps  to  sdd  that  I  agree  with  my  noble 
and  learned  friend  Lord  Brampton  and  with  Collins, 
L.J.,  in  thinking  that  the  question  whether  a  tem- 
porary staging  is  a  scaffolding  within  the  meaning  of 
the  Act  is  not  a  mere  question  of  fact  on  which  the 
finding  of  the  county  court  judge  is  fin^l.  It  is  a 
mixed  question  of  fact  and  law.  When  the  facts  are 
asoertamed  it  is  a  question  of  law  on  which  the  Court 
of  AppMl  is  entitled,  and  I  think  bound,  to  express 
an  opinion. 

The  provision  as  to  the  height  of  the  building,  and 
the  provision  with  reference  to  a  scaffolding,  serve 
roughly  to  draw  a  line  of  demarcation  between 
eiBpioymento  with  which  the  Act  is  not  concerned 
and  those  to  which  it  is  intended  to  apply.  They 
were  intended  to  exempt  a  certain  class  of  buildings, 
and  perhaps  a  certain  dass  of  bnildeii  of  thn  humbler 
sort,  from  the  oneration  of  the  Act.  Thev  are 
obviounly  copied  from  the  F^Mtory  and  Workshop 
Act,  1895,  where  the  same  provisions  serve  a  somewhat 
similar  purpose.  I  do  not  think  they  throw'  any 
light  on  the  oonstruction  of  the  Act 

I  affree  that  the  only  way  to  construe  the  Act  is  to 
read  it  fairly,  teking  me  words  in  tiieir  oommon  and 
ordinary  signification,  and  that  the  court  ou^t  not 
to  stram  the  len^^ge  in  order  to  brinff  in  or  to 
exclude  any  particular  case,  however  arbitrary  or 
unscientific  the  line  of  d^miarcation  drawn  by  the  Act 
may  seem  to  be.  But  I  think  that  in  the  present 
case  the  learned  judges  of  the  Court  of  Appeal  have 
taken  too  narrow  a  view.  If  you  construe  the  words 
of  the  Act  so  narrowly  as  to  exdude  one  of  the 
commonest  operations  of  the  builder,  the  alteration  of 
buildings  once  completed,  and  so  debar  workmen 
engflkgea  in  that  operation  from  all  benefit  of  the  Act» 
you  are,  I  venture  to  think,  violating  the  letter  as 
well  as  the  spirit  of  the  enactment. 

I  think  that  the  appeal  ought  to  be  allowed  with 
coste  in  the  Court  of  Appeal,  and  with  such  costs  in 
this  House  as  are  allowed  in  pauper  oases,  and  that 
the  order  of  the  county  court  judge  ought  to  be 
restored.    And  I  move  your  lordships  aooordingly. 

Lord  MoBAis  Ain>  Eillanin. — ^I  a^^ree  in  the  Judg- 
ment of  my  noble  and  learned  Mend  in  the  chair,  and 
in  the  reasons  he  has  given. 

That  the  building  exceeded  thirty  feet  in  height 
and  had  some  operations  performed  on  it  by  means  of 
scaffolding  are  questions  of  fact  mainly,  and  were 
found  in  the  affirmative  by  the  oounty  court  judge, 
and  not  dissented  from  by  the  majority  of  the  Court 
of  AppeaL  Nothing,  in  my  opinioTi,  remains  but  the 
que<ition,  Was  the  operation  oeing  performed  on  the 
buildmg  at  the  time  of  the  accident  either  con«truct- 
ing  or  r<»pairing  the  building  P  In  my  opinion,  when 
you  realize  what  the  entity  called  the  Imilding  is,  all 
operations  on  it  must  be  either  constructing  or  reoair- 
ing  or  demolishing— alteration  in  its  construction  is, 
in  my  opinion,  ccmstruoting.    I  can  find  no  reference 
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in  the  •tatate  ti  what  is  oUled,  in  the  judgment  of 
A,  L.  Smith,  L.J,,  a  oompleted  building. 

In  my  opiiiion,  wheth<»r  oompleted  or  not  oompleted, 
if  work  of  the  nature  of  conitraction  goes  on,  that  is 
oonatnioting,  and  if  work  in  the  nature  of  repair, 
that  is  repairing,  and  there  is  no  room  for  any  tnird 
operation  of  so-oalled  alteration,  as  distinct  from 
oonstruoting  or  repairing. 

Lord  Shaitd.— The  question  for  the  decision  of  the 
House  in  this  appeal  is  whether,  when  the  deceased 
Benjamin  Hoddinott  lost  bis  life,  the  respondents 
were  en^ged  in  the  oonstruotion  or  repaur  of  the 
building  in  which  the  acddent  ocourred,  or  whether 
the  work  then  being  done  was  of  the  nature  of  an 
addition  or  alteration  of  a  building,  the  construction 
of  ^htoh  had  been  oompleted  about  six  months 
previously,  the  addition  or  alteration  not  being 
oonatruotion  or  repair  as  referred  to  in  section  7 
of  the  Workmen's  Compensation  Act,  1S97.  That 
the  question  is  one  of  difficulty  sufficiently  appears 
from  the  division  of  opinion  in  your  lordships'  House. 
I  have  come  to  the  conclusion  that  the  juogment  of 
the  Court  of  Appeal  is  right  and  ought  to  be 
affirmed. 

The  statute  in  its  seventh  seation  draws  a  markei 
distinction  between  employment  in  engineering  work 
and  in  the  oonttrnctlon  of  a  bnildiuff,  and  in  con- 
struing the  statute  the  distinction  is  of  importance  to 
tho  decision  of  the  case.  In  the  opening  part  of  that 
section  the  Act  is  declared  to  apply  to  *<  engineering 
work,"  and  also  to  employment  about  any  building 
which  exceeds  thirty  feet  in  height,  and  is  either 
"being  oonstructed  or  repaired  by  means  of  a 
scaffolding  or  being  demolished."  In  the  same 
section  engineering  work  is  defined  or  described  to 
mean  "  any  work  of  oonstruotion  or  alteration  or 
repair  of  a  railroad,  harbour,  dock,  canal,  or  sewer," 
or  the  other  works  there  enumerated.  Again,  under 
the  description  of  undertakers  in  the  case  of  an 
engineering  work,  the  term  means  "the  person 
undertaking  the  construotiony  alteration,  or  repair," 
and  in  the  caie  of  a  building  means  the  persons  under- 
taking the  oonstruotion,  repair,  or  demolition. 

Within  the  provisions  of  section  7  of  the  statute,  on 
the  meaning  of  which  the  whole  quettion  in  dispute 
turns,  in  three  different  passages  engineering  work  is 
thus  defined  to  indude,  not  only  oonstruciaon  or 
repair,  but  "  addition,"  while  m  contrast  with  this, 
in  the  case  of  a  building,  the  definition  twice  repeated 
includes  oonstruotion  or  repair  only.  The  work  by 
way  of  **  addition  "  is  not  included.  It  must,  in  my 
opinion,  especially  having  in  view  the  juxtaposition 
of  the  provisions,  be  taken  to  have  been  designedly 
intended  to  create  a  diatinotion  between  the  two 
classes  of  work. 

It  is  more  than  doubtful  whether  the  question 
really  in  dispute,  as  it  has  been  argued  in  the  Court 
of  Appeal  and  again  in  this  House,  was  dearly  before 
the  learned  judge  of  the  county  court.  The  claim 
which  was  made  under  the  Rmployers'  Liability  Act 
of  1880,  which  failed,  suddenly  became  before  him  a 
daim  under  the  Workmen's  Compensation  Act  of 
1897,  under  which  he  came  to  act  as  arbitrat'>r.  It  is 
recorded  by  him  in  his  notes  that  the  court  holds : 
**  ThA  defendants  were  undertaking  the  oonstruotion, 
(dteratioti,  or  repair."  If  the  case  was  one  of  altera- 
tion only  of  an  existing  construction,  it  does  not 
follow  that  the  droumstuices  would  create  the 
liability  insisted  on,  because  that  word  is  not  in  the 
statute  applied  to  a  building.  The  finding  seems  to 
show  that  the  learned  arbitrator  could  not  hold  the 
case  as  one  in  which  there  was  "  construction," 
which  inferred  liability  under  the  statute. 
As  to  the  question  of  repair,  I  say  it  oat  of  oon- 


sideration,  for,  whatever  was  being  done  at  the 
boildtng,  there  was  no  repair  going  on.  None  of 
the  oompleted  work  had  gone  wrong  or  given  way 
so  as  to  require  any  repair,  or  setting  right  in  itsdf ; 
and  what  was  done  was,  ^erefore,  no  act  of  repair- 
ing, but  something  entirdy  new.  The  question 
remains,  and  it  seems  to  me  the  only  question  in  the 
oas**,  Was  the  building  in  the  course  of  oonstruotion  ? 
There  was  little,  if  any,  evidence  given  as  to  the 
facts  bearing  on  that  question,  apparently  because 
the  appellant's  esse  was  really  presented  as  one, 
under  the  Employers'  LiabiUiy  Act,  of  &ult  or 
negligence  on  the  employer's  part  from  alleged 
defective  scaffolding.  The  evidence  taken  before 
the  coroner  soems  to  have  been  put  in,  and  there 
the  witness  Nicholscm  said  that  the  alteration  to  the 
building  was  to  stay  the  building,  '<  so  that  the  wind 
may  not  vibrate  it."  Accordingly  the  faots  beyond 
this  statement  must  be  taken  from  the  admissions 
made  before  the  Court  of  Appeal.  These  admissions 
are  really  part  of  the  appdlants'  case,  for  they  are 
necessary  to  raise  the  question  of  liability  as  well  as 
to  give  the  grounds  on  which  the  Court  of  Apped 
proceeded  in  holding  that  the  statute  did  not  apply ; 
and  Mr.  Buegg,  in  his  able  argument,  candidly 
admitted  the  facts  on  which  the  Court  of  Appeal  in 
their  judgment  proceeded.  The  facts  are — (1)  that 
the  biulding  had  been  completed  and  in  use  for  some- 
where about  tir  months  before  the  acddent  ocourred ; 
(2)  that  the  work  then  beinjg;  carried  on  was  not  oon- 
templated  when  the  buildmg  was  constructed;  (3) 
that  the  iron  stays  wera  bdog  put  in  to  strengthen 
or  stay  the  buildmg  irnd  prevent  vibration;  and  (4) 
that  the  appellants,  who  had  not  been  employed  in 
the  construction  of  the  building,  where  employed  in 
putting  in  the  stays. 

In  £is  state  of  the  facts,  I  am  of  opinion,  with  the 
6ourt  of  Appeal,  that  the  case  is  not  within  the 
provisions  of  the  seventh  section  of  the  statute,  as  the 
building  was  not  *'  beinff  constructed  by  means  of  a 
scaffolding."  It  was  aouilding  whidihad  been  so 
constructed  months  before,  and  had  been  in  use  as 
a  completed  building,  and  on  which  an  improvement, 
or  an  addition  only,  was  being  made.  What  is  the 
distinction  which  the  statute  has  drawn  between 
engineering  work  and  buildings?  As  I  haye  said, 
the  former  indudes  construction,  alteration,  or 
repair ;  the  latter,  only  construction  and  repair ;  and, 
repair  being  out  of  iSie  case,  ''construction,'*  which 
seems  to  me  eqoivalent  in  meaning  to  **  erection," 
only  remaifas.  If  the  word  erection  had  been  used, 
the  appellant's  argument  would  have  been  the  same, 
that  tne  placing  of  stays  was  erection  in  part,  as  it  is 
now  said  to  be  oonstructioa  of  a  part  of  the  building. 
This  was  a  oonstructed  building,  long  in  nse,  on 
which  it  was  thought  desirable  to  make  an  improve- 
ment, or  addition,  to  make  it  more  secure  or  more 
comfortable.  Is  it  to  be  said  that  every  such 
improvement  or  addition,  where  scaffolding  is  in  use 
in  the  building,  is  **constructiou"  of  a  building 
within  the  meaning  of  the  statute  P  I  cannot  give  to 
the  term  "construction"  so  wide,  I  might  say  so 
loose,  a  signification.  The  work  might  be  the  putting 
in  of  one  or  more  windows  in  order  to  light  the 
buildinsr  better,  or  it  might  be  the  making  of 
commodious  presses,  internal  presses  or  dosets,  or 
the  making  of  doset  or  lavatory  arrangements  by 
internal  work.  It  appears  to  me  that  such  additions, 
alterations,  or  improvements  in  a  buUding  cannot  be 
regarded  as  "  oonstruotion,"  and  I  say  the  same  in 
regard  to  stays  put  in  in  order  to  prevent  vibration. 

The  ereotion  of  a  new  or  adoitional  storey  to  a 
building  might  be  represented  as  oonstruetian, 
because  in  that  case  a  new  building,  indndiogan 
outside  stmotural  wall,  is  really  made  or  oonBtmoted ; 
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but  that  entirely  differs  from  eaoh  internal  operations 
as  oocurred  in  the  present  case,  and  the  character  of 
the  addition,  improvement,  or  alteration,  in  my 
opioion,  makes  all  the  difference. 

The  argument  of  the  appellant  disregards  the 
distinction  which  the  statute  has  drawn  between 
engineering  work  and  work  on  a  bmlding.  It  has 
beMi  obsfrved  that  the  word  **  alteration  "  may  have 
been  omitted  designedly,  because  it  is  impossible  to 
conceive  any  alteration  in  a  building  whicm  does  not 
inTolve  construction,  l^e  observation  would,  it 
appears  to  me,  apply  with  the  same  force  to  a 
*•  railroad,  harbour,  dock,  canal,  or  sewer  "  in  whic>i 
engineering  work  may  be  employed.  The  use  of  the 
term  cod  si  ruction  was  not  deemed  sufficient  to  include 
in  that  case  work  of  the  nature  of  an  addition,  and 
aeoordingly  that  term  was  added,  and  I  am  unable  to 
construe  the  term  construction  in  a  wider  sense  whi-n 
it  is  used  as  applied  to  a  building,  so  as  to  include 
everything  of  the  nature  of  an  improvement  or 
addition,  than  the  proper  sense  in  which  it  is  used  as 
applicable  to  engineering  works  in  the  same  sen- 
tence. 

It  was  argued  for  the  appellant  that  if  a  case  of 
repair,  and  it  might  be  of  comparatively  small  repair, 
is  bufficient  to  bring  the  building  withm  the  statute, 
why  should  not  an  improvement  or  addition  also  have 
the  same  effect  P  The  answer  to  that  observation  is 
that  the  statute  in  its  terms  has  drawn  and  enacted  a 
distinction  between  the  two  cases.  For  my  part  I 
agree  in  think iog  the  distinction  ought  to  be  done 
away  with,  and  cases  of  alteration  should  be  put  on 
the  same  footing  as  those  of  repair ;  but  this  must  be 
done  by  amending  legislation,  and  not  by  straining 
the  language  used  so  as  to  include  cases  whidi  it  may 
seem  desirable  to  include,  though  the  terms  used  will 
not,  according  to  their  ordinary  and  proper  interpre- 
tation, do  so. 

I  agree  in  thinking  that  the  staging  from  which 
the  deceased  fell  was  a  scaffold  or  scaffolding  within 
the  ordinary  meaning  of  these  words,  and  that  it  was 
■o  seems  to  be  simply  a  question  of  fact. 

I  further  agree  with  my  noble  and  learned  friend 
IiOrd  Maonaghten  that,  as  a  matter  of  law,  the 
erection  and  use  of  a  scaffold  or  scaffolding  *'  capable 
of  being  used  for  the  construction  or  repair  of  the 
buildiDg  as  a  whole  "  is  not  required  in  order  to  bring 
the  building  under  the  provisions  of  the  seventh  section 
of  the  statute. 

Lord  Dayey. — I  agree  with  my  noble  and  learned 
iriend  on  the  woolsa^,  and  I  only  desire  to  add  two 
observations  of  my  own. 

Tliis  case  is,  of  course,  not  free  from  difficulty,  but 
I  have  come  to  a  dear  opinion  that  the  addition  of 
these  iron  stays  was  ''construction"  within  the 
meaning  of  the  Act.  The  Master  of  the  Eolls  says  it 
was  not  construction,  because  the  building  was 
already  completed.  I  take  leave  to  say  tlukt  the 
learned  judge  assumes  the  whole  point  in  controversy. 
No  doubt  it  was  intended  to  be  completed,  and  the 
parties  thought.it  was  completed,  when  the  omnibus 
company  took  possession.  But  the  experience  of  a 
few  months  showed  that  something  more  was  needed 
to  adapt  it  to  the  purpose  for  which  it  was  io tended, 
or,  in  other  words,  that  it  was  not  in  fact  complete ; 
and  the  addition  of  these  iron  stays  was  required  to 
complete  the  construction.  It  is  none  the  less  con- 
struction because  it  was  an  addition  made  at  a  later 
date,  or  because  the  addition  was  not  contemplated 
or  was  omitted  in  the  original  specification,  and  the 
necessity  for  it  was  not  then  apparent. 

The  second  observation  is  as  to  the  construction  put 
by  Gollins,  KJ.,  on  the  words  of  the  Act.  The 
IttEoned  Lord  Justice  says  that  the  scaffolding  must 


bear  some  relation  to  the  height  of  the  building,  and 
be  such  a  scaffolding  as  would  be  required  to  construct 
or  repair  a  building  of  that  height.  I  think  it  very 
likely  that  the  draltsman  had  something  of  that  kmd 
in  his  mind,  but  I  can  only  interpret  the  Act  by  the 
language  whidi  he  has  used.  The  Lord  Justice 
furuier  says  that  the  requirement  of  a  buildinff  of  a 
certain  height  and  of  a  scaffolding  was  intended  to  fix 
the  standara  of  danger  to  the  workman.  That  would 
be  all  very  well  if  l£e  compensation  was  confined  to 
accidents  arising  out  of  or  in  some  way  connected  with 
the  height  of  the  building  or  the  icaffoldinff.  But  that 
is  not  so.  By  the  seventh  section  the  Act  is  made 
applicable  to  any  employment  ''in  or  about  any 
building,"  &c,  without  any  qualification.  A 
carpenter,  for  example,  employed  on  the  ground- floor 
in  preparing  and  putting  in  the  woodwork,  the 
joists,  doors,  and  window-frames,  would  be  within 
the  Act  though  he  never  went  near  the  scaffold. 

I  will  not  detain  you  forther.  I  have  had 
the  opportunity  of  seeing  the  judgment  about 
to  be  delivered  by  my  noble  and  learned  friend  Lord 
Brampton.  He  has  gone  very  fully  into  the  question 
whether  the  platform  in  question  was  scaffolding 
within  the  meaning  of  the  Act.  I  will  not  anticipate 
what  he  will  read,  but  only  say  that  I  entirely  agree 
with  his  reasoning,  I  express  my  concurrence  in  the 
motion  proposed  by  my  noble  and  learned  friend  on 
the  woolsack. 

Lord  Bbakfton.— Benjamin  Hoddinott,  the  late 
husband  of  the  appellant,  a  riveter,  being  a  work- 
man in  the  employ  of  tiie  respondents,  ironwork 
contractors,  was,  on  the  19th  of  August,  1898,  fatally 
injured  whflst  working  for  them  at  and  in  a  building 
at  Putney  exceeding  thirty  feet  in  height,  and 
occupied  as  stables  l^  the  General  Omnibus  Go. 
He  died  on  the  22nd  of  the  month,  leaving  the 
appellant  surviving  him,  and  it  is  not  disputed  that  if 
any  compensation  is  payable  under  the  Workmen's 
Gompensation  Act,  1897,  in  respect  of  his  death,  she 
is  the  person  to  daim  it. 

The  facts  of  the  case  are  very  loosely  stated  in  the 
appendix,  but  are  sufficiently  supplemented  in  the 
judgment  of  A.  L^  Smith,  L.J.,  to  enable  me  to 
form  my  opinion  upon  them.  The  building,  a  new 
one,  especially  designed  for  stables,  was  erected  for 
the  (raieral  Omnibus  Go.,  according  to  a  con- 
tract and  speoifioiation,  by  a  firm  of  builders  uncon* 
nected  with  the  respondents,  by  means  of  ordinary 
builders*  external  scaffolding.  It  was  roofed  in  and 
completed  by  the  builders,  so  far  as  ihey  were  con- 
cerned, about  six  months  before  the  time  of  the 
accident.  On  the  completion  of  the  building  the 
scaffolding  was  removed,  and  from  that  time  the 
stables  have  been  occupied  by  the  horses  of  the 
omnibus  company.  A  few  months  after  such  com- 
pletion, and  very  shortly  before  the  accident,  it  was 
considered  by  the  engineer  of  the  company  that 
the  building  was  deficient  in  stability  and  required 
to  be  stiffened  in  order  to  strengthen  it  and  prevent 
its  vibration  by  the  wind,  with  possible  danger  to  the 
whole  structure.  To  remedy  this  it  was  determined 
to  introduce  iron  stays  (each  weighing  about  one 
hundredweight),  and  by  means  of  them  to  connect 
the  iron  girders  over  the  stalls  with  the  upright  iron 
columns  inside  the  building.  The  respondents  were 
employed  by  the  omnibus  company,  and  they  under- 
took to  do  this  work,  and  the  appellant's  deceased 
husband  was  emploved  by  them  upon  it.  At  the 
time  of  the  accident  he  was  with  a  fellow- workman 
inside  the  stable,  standing  upon  a  platform  erected 
solely  for  the  purposes  of  this  work.  It  was  used  by 
the  workmen  in  the  daytime,  but  was  removed  every 
evening  to  enable  the  hiorses  to  occupy  their  stalls  for 
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tbe  night.  No  poles  were  nsed  in  its  constraotion ; 
it  was  formed  by  boards  each  twelve  feet  long,  nine 
inches  wide,  and  one  and  a-half  inches  tiiiok,  resting 
on  ledgers  Lsshed  to  the  iron  columns,  and,  in  order 
to  make  the  structure  more  firm,  trestles  were  i>laced 
under  the  middle  of  the  scaffold  boards  to  support 
them.  The  platform  on  which  the  deceased  was 
standing  was  raised  about  eight  feet  above  the 
ground.  He  was  in  the  act  of  lifting  one  of  the 
stays  when  he  lost  his  balance  and  fell  to  tiie  ^und, 
the  stay  falling  on  him,  and  he  died  from  the  injuries 
thereby  occasioned. 

No  question  anses  as  to  the  regularity  of  the 
proceediags  before  the  county'  court  judge,  who 
found  as  facts,  first,  that  the  bidlding  was  of  a  height 
exceeding  thirty  feet,  measured  from  the  ridge  of  the 
roof,  though  the  top  of  the  parapet  wall  was  ocly 
twenty-eight  feet;  secondly,  that  the  work  the 
deceased  was  employed  upon  was  a  work  of  **  con- 
■truotion,  alteration,  or  repair,"  and  he  held  that  the 
structure  from  which  the  deceased  fell  was  "  scaffold- 
ing **  within  the  meaning  of  section  7  of  the  Act,  and 
awarded  to  the  appellant,  as  widow  of  the  deceased, 
£245  14s.  as  compensation. 

T  would  here  point  out  that  there  really  was  no 
finding  to  justify  any  award,  for  the  county  court 
judge  only  found  that  the  deceased  was  engaged  on 
one  of  three  descriptions  of  work — construction, 
alteration,  or  repair.  If  it  was  ''alteration,"  no 
claim  would  arise.  The  point,  however,  was  not 
taken,  and  this  House,  I  assume,  will  treat  the  finding 
as  though  the  word  *'  alteration  "  had  been  ooaitted. 

The  7th  section  of  the.  Act,  sub-section  1,  enacts : 
**This  Act  shall  apply  only  to  employment  by  the 
undertakers  on,  in,  or  about  any  building  which 
exceeds  thirty  feet  in  height,  and  is  either  being 
constructed  or  repaired  by  means  of  a  scaffolding,  or 
being  demolished." 

In  endeavouring  to  arrive  at  a  satisfactory  inter- 
pretation of  this  section  one  labours  under  consider- 
able diflGlcoltjr.  The  whole  statute  is  full  of  incon- 
gruities. In  it,  so  many  things  are  said  which  could 
not  have  been  meant,  and  so  many  things  whioh 
must  have  been  meant  are  left  unsaid,  that  one  often 
has  gi«at  hesitation  in  even  forming  a  coojectiue  as 
to  what  may  have  been  the  views  and  intentions  of 
itsframers. 

Wh4t,  for  instance,  could  be  the  ol^ject  of  debarring 
a  workman  from  seeking  compensation  under  the  Act 
for  any  injury  he  might  sustain  during  his*employ- 
ment  in  erecting  a  building  intended  to  be  of  much 
'greater  height  than  that  mentioned  by  means  of  a 
"scaffold,  until  that  building  has  been  already  actually 
erected  to  a  height  exceeding  thirty  feet,  even  tiiough 
such  injury  is  caused  by  something  falling  on  him 
from  the  very  scaffold  which  bad  been  put  up  to  a 
much  greater  height  for  the  purposes  of  the  building 
then  in  course  of  construction  P  Yet  such  was  tbe 
substance  ruled  in  the  cate  of  Billings  v.  Holloufay, 
47  W.  B.  105,  [18991  1  a  B.  70.  bv  compulsion  of  the 
plain  unambiguous  language  of  the  Aj^  The  effect 
of  this  enactment  would,  m  the  case  of  a  building 
intended  to  be  thirty^one  feet  high,  be  to  limit  the 
liability  of  the  employers  to  the  period  of  time 
occupied  in  ereoting  the  last  foot. 

I  have  neither  heard  nor  read  any  satisfactory 
reason  for  the  enactment  I  am  rather  inclined  to 
think  it  was  taken  and  adopted  without  consideration 
from  ar /ide  2  of  the  Schedufo  to  the  Notice  of  Accidents 
Act,  1894  (67  &  58  Yict  c  28),  defining  the  character 
of  the  accidents  required  to  he  notified  to  the  Board 
of  Trade — an  artide  which  is  foreign  to  the  objects  of 
the  Act  I  am  now  considering,  and  which  article  was 
repealed  by  58  ft  69  Vict.  o.  37,  s.  54,  before  the 
passing  of  the  Employer  and  Worfanen  Act    It  isnot 


disputed  by  anyone  that  the  Act  applies  to  internal  as 
well  as  to  external  scaffolding. 

I  pass  on  to  consider  now  the  only  questions  whidi 
this  House  is  called  upon  to  decide  in  the  present  casa 

They  are,  first,  whether  the  work  upon  whioh  the 
deceased  was  employed  when  he  met  with  his  injury 
WHS  a  work  either  of  construction  or  repair ;  secondly, 
whether  the  structure  from  which  he  feU  was  "a 
scaffolding  "  within  the  meaning  of  the  7th  section, 
sub-section  1. 

In  h<s  judgment  in  the  Oourt  of  Appeal,  A.  L. 
Scnith,  L. J.,  said  that  it  could  not  be  crmstruotioii,  for 
that  ike  building  had  already  been  constructed  and 
completed,  and  was  in  actual  use,  and  that  which  was 
done  was  only  an  addition  to  that  which  had  originally 
lH»en  contemnlated;  and  that  an  addition  coold  not 
come  under  the  hesd  of  repairs ;  and  on  that  ground 
the  appeal  from  the  county  court  judge  was  allowed. 

I  cannot  assent  to  this  view  of  tbe  case,  my  own 
opinion  being  that  Hiat  whioh  was  being  done  to  the 
bmlding  was  a  work  of  construction.  It  must  be 
conceded  that,  so  far  as  the  original  bmlder  wa^ 
concerned,  his  contract  had  been  carried  out  aooerding 
to  the  specification,  and  the  external  scaffolding  had 
been  removed  six  months  b<»fore  the  accident,  and  it 
was  then  considered  by  all  concerned  that  the 
building  needed  nothing  more  to  make  it  fit  for 
permanent  use.  This  conoession,  however,  seems 
to  me  to  be  inmiateriaL  We  have  nothing  to  do 
with  the  building  contract.  The  question  ws 
have  to  deal  with  is,  Was  the  building  in  fact  folly 
constructed,  or  was  it  faulty  and  deficient  in  ba 
construction,  for  the  purpose  for  which  it  was 
intended  P  If  that  which  was  being  done  when  the 
accident  occurred  was  needed  for  the  proper  strength 
of  tbe  bulling,  and  ought  to  have  been  done,  but  was 
omitted  to  be  so  when  the  boilder  had  fimshed  his 
work,  then,  whether  such  omisnon  was  attributable 
to  the  neglect  or  oversight  of  those  who  framed  the 
specification,  or  to  to  the  boilder  failing  to  'perform 
his  obligations,  the  building  was  in  foot  deficiently 
constructed,  and  if  the  work  done  was  simply  to 
supply  that  d^oienoy  and  make  the  building  what  it 
ought  to  have  been  at  the  first,  it  was  a  work  of 
construction.  It  may  be  that  it  was  also  an  addition 
in  the  sense  that  it  was  an  addition  of  something 
necesssry  to  supply  an  omission,  and  give  to  thi« 
boildiog  that  inherent  strength  which  it  ought  to 
have  had  originally. 

If  the  same  stays  which  were  in  oourse  of  beinff 
fitted  when  the  accident  happened  had  been  so  fittea 
before  the  original  building  nad  been  handed  over  by 
the  boilders  to  the  company,  they  would  clearly  have 
formed  a  part  of  the  building :  why  shoold  they  not 
beoome  so  when  fitted  to  supply  the  omission  of  that 
which  was  deemed  to  be  essential  to  its  security  P  I 
fail  to  fee  any  reason,  and  I  therefore  think  the  woik 
was  one  of  construction.  Suppose  the  foundation  of 
one  of  the  walls  had  been  found  to  ht  insecure,  would 
not  work  done  to  make  it  safe  be  work  of  oonstroo- 
tionP  AaonmiTig  I  am  right  in  the  view  I  have 
expressed,  what  signifies  it  that  the  discovery  of  the 
defect  was  not  made  for  alorg  timeP  That  woold 
not  alter  the  fact 

Assuming,  however,  for  a  moment  that  whoi  the 
bQild(>rs'  work  was  originally  completed,  it  was  in  all 
respects  apparently  perfect,  but  that  in  the  course  of 
a  few  months  it  was  from  soma  undiscovered  caoss 
found  to  be  deteriorated,  and  so  unsteady  that  it  wss 
necessary  to  put  in  the  stays  or  to  do  some  other  work 
to  restore  it  to  the  condition  it  had  b«en  in  when  tfas 
builders  left  it:  why  might  that  not  be  treated  ss 
repair,  I  fail  to  see.  No  cases  have  yet  been  decided 
upon  the  subject  of  what  is  **  construction  "  and  what 
is  "  repair."    In  Wood  v.  WaUh,  47  W.  E.  504,  [1899] 
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1  a  B.  1009,  A.  L.  Smithy  L.J.,  laid,  *'  Costtraoted 
or  repaiied  meuu  some  work  relstiDg  to  the  ■truoture 
of  the  boildiogs." 

I  will  now  deal  with  the  question  whetler  the 
arrangement  on  whioh  the  deceased  was  working,  aod 
from  whidi  he  fell,  was  a  scaffolding  within  the  mean- 
ing of  section  7,  sab-section  1,  of  the  statute. 

Hitherto  the  Court  of  Appeal  seems  to  have  treated 
this  question  as  a  matter  of  fact  for  the  county  court 
judge  or  the  arbitrator,  by  whom  the  daim  for  com- 
pensation is  heard,  to  determine,  and  upon  which  his 
finding  is  not  open  to  reriew.  In  the  last  reported 
case  on  this  subject,  Fergman  ▼.  Oreen,  ante.  p.  105, 
W.  N.  [1900]  247,  it  was  so  expressly  ruled  by  the 
Master  uf  th«<  Bolls  (Sir  A.  L.  Soiith)  and  Oollins  and 
Stilling.  L.JJ.,  following  previous  decisions  by  the 
same  court.  Wood  ▼.  Wcda/i  axid  Maude  v.  Brook,  With 
all  respect  for  those  judgments,  I  cannot  concur  in 
them. 

I  thoroughly  agree  that  the  arbitrator  or  county 
court  judge  is  the  proper  tribunal  to  find  every  fact 
which  is  necessary  for  the  determination  of  the  ques- 
tion whether  tbe  arrangement  in  the  particular  case 
before  it  is  or  is  not  "  scaffolding  "  withm  the  mesning 
of  the  Act.  Such,  for  instance,  as  the  mode  in 
which  the  arrangement  is  put  tos  ether,  the  com- 
IKmeot  parts  of  it,  the  materials  used  for  its  construc- 
tion, the  use  to  which  it  is  applied,  the  place  and  tiie 
size  of  the  place  in  which  it  is  used,  the  dimensions  of 
it,  &o. ;  and  bis  finding  upon  such  facts  is,  according 
to  the  general  rule,  final;  but  whether  upon  the  facts 
80  found,  the  arrangement  so  constructed  is  a  scaffold- 
ing sufficient  to  satiisfy  the  requirements  of  section  7 
18,  in  my  opinion,  a  question  of  law,  which  in  the  first 
iiutance  must  be  adjudged  by  him  to  enable  him  to 
determine  the  case  before  him,  hii  judgment  on  the 
question  of  law  being  open  to  review  by  the  Oouxt  of 
Appeal.  I  thiDk  it  is  expedient  that  it  riiould  be  so, 
for  were  it  otherwise,  considering  the  number  of 
ootmty  court  jodges  and  arbitrators  who  are  called 
upon  to  try  such  oases,  there  would  probably  be  much 
diversity  in  their  judgments  upon  the  question,  and 
the  law  would  be  very  unsettled.  Whereas  by  holding 
that  tbe  Court  of  Appeal  has  jurisdiction  to  review 
Buoh  finding,  something  like  uniformity  in  the  dedsions 
as  to  what  constitutes  a  scaffoldiiig  will  very  soon  be 
established. 

This  view  is  confirmed  by  the  opinion  of  Oollins, 
Ij.J.,  in  thn  case  of  Matide  v.  Brook,  in  which  he 
expressly  snid :  "  Whether  a  particular  arrangement 
is  a  scaffolding  is  not  a  question  of  pure  facr,  and 
therefore  not  merely  a  question  for  a  jury  without 
direction  as  to  the  law." 

Whether  a  bicycle  was  a  carriage  within  the  mean- 
ing of  the  Highway  Act  was  treated  as  a  question  of 
law  in  Taylor  v.  Goodwin,  27  W.  E.  489,  4  Q.  B.  D. 
228. 

No  definition  is  given  in  the  Act  as  to  what  shall 
be  deemed  a  icaffolding  within  ^e  meaning  of  the 
7th  section.  Nor  do  I  think  it  woidd  be  possible  to 
frame  a  sstinfactory  definition  which  would  be 
universally  applicable.  Few  peof^e  are  unacquainted 
with  that  character  of  scaffold  which  has  for  certainly 
many  generations  llton  commonly  used  by  bailders, 
but  nobody  in  theae  days  wou»a  venture  to  assert 
that  the  meaning  of  the  word  "  scaffolding*'  is  con- 
fined to  such  arrangements  as  those ;  and  I  entirely 
agree  with  Bigby,  L.J.,  who,  io  his  judgment  in 
Maude  v.  Brooke  ssys :  *'  In  construing  tbe  Act  we 
are  not  at  liberty  to  confine  the  meaning  of  tbe  word 
'  soaffoJding '  to  that  which  is  its  most  usual  form; 
anything  whether  usual  or  unusual  that  can  properly 
be  called  scaffolding  is  within  the  Act " ;  and  a 
little  later  on  he  illustrates  his  meaning  by  expres- 
sing   a   dear  opinion   that,  if   a   buiMer  had  ^e 


control  of  two  walls,  one  on  each  side  oif  the  site 
where  a  scaffold  was  needed,  he  might,  if  he 
could  do  so,  utiUze  them  by  laying  planks  across 
from  one  to  the  other,  and  that  tuoh  a  structure 
would  be  a  scaffolding  without  the  use  of  either 
poles  or  trestles;  so  in  like  manner  in  the  present 
case,  in  my  opinion,  the  iron  columns  already  existing 
in  the  stables  might  equaljy  be  used — as  they  were — 
to  form  a  scaffoldiog  by  lashing  to  them  by  ropes 
pieces  of  wood  or  metal  to  help  in  the  support  of  the 
boards  which  were  to  form  the  platform  on  which 
the  workmen  were  to  do  their  work.  No  doubt  for 
all  external  scaffolding  wooden  poles,  boards,  and 
planks,  fastened  together  by  rop«s  in  the  ordinary 
way,  are  commonly  used,  because  they  are  found  to 
be  most  cod  venient ;  but  they  are  not  essential  to  the 
formation  of  external  scaffolding,  while  for  istemal 
scsffoldinff  it  would  for  the  most  part  be  impossible 
to  use  su(m  scaffolding  in  houses  or  buildings  divided 
•into  rooms. 

Possibly  some  day  a  question  may  arise  whether 
an  arrangement  suspended  from  the  ceiling,  such  as  is 
often  used  for  the  interior  of  cathedrals,  &o.,  is  a 
scaffold  within  tbe  Act.  Old  dictionary  defioitions, 
written  more  than  a  century  ago,  on  such  a  subject  are 
but  of  little  use  in  these  modem  days,  except  to  inform 
ui  as  to  the  general  character  and  use  of  a  scaffold 
or  scaffolding.  For  that  purpose  only  I  refer  to  an  old 
dictionary  published  in  1754,  composed  by  Dyche  and 
Pardon,  in  which  a  scaffold  is  described  as  "  a  place 
erected  above  tiie  ground  with  poles  for  walls  and 
supports,  and  boards  laid  loosely  for  fioors,  to  serve  a 
present  occasion  of  workmen's  standing  safe  and 
easily  to  repair  or  build  a  house,  church,  &c.,  or  for 
spectators  to  see  a  show,  ftc.,"  and  '*  scaffolding  "  is 
defined  as  "  the  poles,  boards,  &c.,  that  are  kept  or 
made  use  of  to  build  or  erect  soaffoldB  upon  any 
occasion.*' 

In  Walker's  Dictionary,  «  scaffolding  "  is  defined  as 
'*a  support  for  workmen."  Now,  when  section  7 
speaks  of  "  a  building  which  is  either  being  consWucUd 
or  repaired  by  means  of  scaffoldiuff,"  it  obviously 
includes  either  external  or  internal  work  of  con- 
struction or  repair,  and  it  contemplates  a  scaffolding 
being  used  for  either,  and  it  is  noticeable  that  it 
speaks  of  workmen  employed  **  on,  in,  or  about "  a 
building.  The  line  between  tbat  whioh  constitutes 
construction  and  that  which  constitutes  repair  is  often 
a  very  fine  one,  and  either  may  be  needed  eUker  inside 
or  outside  a  building.  Bri<  kwork  may  become  de- 
fective, window  or  door  sills  may  require  to  be  taken 
down  and  replaced  by  new  ones,  beams  supporting 
ceilings  may  give  way,  plastering  may  fall  away 
from  walls,  &c,  in  any  part  of  a  building — for  most 
of  such  works,  whether  of  construction  or  repair,  a 
scaffold  of  some  kind  is  necessary.  Outside  the 
house,  if  the  work  to  be  done  was  high  up,  it  might 
be  most  convenient  to  use  a  tall  substantial  one; 
inside,  in  rooms,  a  much  smaller  one  would  be  cdL 
that  was  required,  and  that  might  be  constructed  in 
a  variety  of  ways,  and  of  any  material  or  combination 
of  materials  suixable  for  the  purposes.  The  size, 
height,  and  mechanism  of  it  woxdd,  as  a  matter  of 
fact,  of  course,  depend  upon  the  positi  m  m  the 
building  of  the  plao^  needing  construction,  recon- 
struction, or  repair,  and  a  variety  of  circumstances 
impossible  to  anticipate,  and  which,  therefore,  I  will 
not  attempt  to  describe.  A  reference  to  decided 
cases  will  give  s^me  idea  of  what  might  and  what 
could  not  satisfy  the  term  ''scaffolding."  I  will 
merely  mention  the  most  recent  of  them :  Wood  v. 
Walsh;  Maude  v.  Brook;  EoddinoU  v.  Newton^ 
Chambers,  db  Co. 

In  my  opinion  the  structure  in  the  case  now  before 
us  may  well  be  described  as  a  scaffold  within  the 
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meaniDg  of  wotioii  7.  I  know  that  CollinB,  L.J., 
expressed  a  difEerent  opinion  both  in  Hoddinott  y. 
Neiaton,  Chambers^  &  Co,  and  in  Maude  v.  Brooh 
In  the  latter  case  that  learned  jndffe  saaimarizps  bis 
opinion  thas:  <*The  word  *  scaffolding'  as  used 
in  this  Act  indicates  that  there  most  be  one  system  of 
scaffolding  for  the  whole  building  which  is  capable 
of  being  nsed  for  its  construction  or  repair  as  a 
whole."  I  cannot  agree  in  this,  for,  were  it  so,  it 
would  be  impossible  to  introduce  into  an  ordinary 
room  undergoing  repair  and  requiring  the  use  of  a 
scaffold  one  adapted  for  the  construction  or  repair  of 
the  whole  building.  I  thiok  the  meaning  of  the 
Legislature  was  that  from  time  to  time,  when  work  of 
construction  or  repair  required  the  aid  of  a  scaffold, 
any  scaffold  suitable  for  that  particular  purpose  would 
be  within  the  meaning  of  section  7.  Tbe  scaffold  used 
in  the  construction  of  the  building  as  a  whole  had  no 
connection  with  the  accident  in  this  case;  it  had 
ceased  to  exist  months  before  the  work  on  which  the 
deceased  was  employed  was  even  contemplated, 
and  even  had  it  been  in  existence,  it  would 
have  been  useless  as  regarded  that  work.  Had 
there  been  no  scaffold  used  in  the  construction 
of  the  original  building  I  should  have  thought  it 
iomiaterial  to  the  present  caie,  though  it  might  have 
protected  the  employer  against  compensation  for 
accidents  happening  during  the  construction  of  the 
original  building.  Tliis  scaffolding  pointed  to  in 
section  7  must  and  could  only  reasonably  apply  to 
one  used  for  the  particular  work  in  the  course  of 
being  carried  out  when  the  accident  occurred.  In 
construing  this  section  it  must  be  remembered  that 
the  Act  was  only  passed  ia  1897  (about  tiiree  years 
ago),  when  an  indefinite  number  of  buildings  exceed- 
ing thirty  feet  in  height  were  in  existence — some 
imsafe  and  requiring  demolition,  others  badly  con- 
structed at  first  aod  requiring  work  of  reconstruction ; 
others  from  one  cause  or  another  falling  into  a  state 
of  deterioration  and  needing  repairs  to  make  them  fit 
for  future  occupation.  All  these  conditions  must 
have  been  in  the  contemplation  of  the  Legislature  in 
framing  the  Act.  When  I  realize  to  myself  that  the 
necessity  for  such  works  of  construction  or  repairs 
may  occur  in  all  or  any  parts  or  part  of  the  builmng, 
whether  high  up  near  the  top  or  low  down  even  to 
the  foundations,  and  that  such  defects  will  in  course 
of  time  inevitably  make  their  appearance  in  the  now 
newest  buildings,  and  that  su<m  works,  reconstruc- 
tion, or  repair  will,  when  the  defects  cannot  be 
reached  by  a  man  standing  on  the  ground,  require 
the  assistance  of  a  scaffold,  I  feel  driven  to  the  con- 
clusion that  the  Act,  with  all  its  faults,  in  using  the 
word  <* scaffolding"  meant  sc^olding  suitable  for 
the  occasion,  and  could  not  have  intended  to  confine 
it  to  such  a  scaffold  as  was  capable  of  being  used  for 
the  construction  or  repair  of  the  bnildinff  as  a  whole, 
which  in  a  large  majority  of  cases  would  be  so  incon- 
venient and  costly  as  to  be  absurd. 

For  the  reasons  I  have  given,  I  think  that  this 
appeal  should  be  allowed  with  the  usual  costs. 

Lord  LiNDLEY.— This  is  an  app^  from  a  decision 
of  the  Oourt  of  Appeal  against  an  award  made  under 
the  provisions  of  the  Workmen's  Compensation  Act, 
1897. 

The  facts  of  the  case  are  not  in  all  respects  so  dear 
as  might  be  desired ;  but  admissions  were  made  by 
oonosel  on  both  sides,  both  before  the  Oourt  of  Appeal 
«nd  at  your  lordships'  bar,  and  with  the  assistance  of 
those  admissions  the  facts  may  be  stated  as  follows. 

Some  time  before  the  accident  which  ffave  rise  to 
the  daim  for  compensation,  the  Lon£n  General 
Omnibus  Oo.  had  employed  some  builders  to 
erect  some  large  stables  for  them  in  Putney.    Those 


stables  had  been  erected  and  completed,  according  to 
the  original  design  and  spedfication,  some  five  or  six 
months  before  the  time  of  the  accident,  and  had  been 
taken  over  and  used  by  the  omnibus  company  for 
stabling  their  horses. 

The  stables  were  constructed  partly  of  brickwork 
and  partiy  of  iron.  The  ironwork  consisted  of  upright 
pillars  carrying  transverse  girders.  There  were  two 
storeys,  and  the  horses  were  stabled  both  on  the 
ground  floor  and  on  the  first  floor.  The  height  of 
this  erection  was  twenty-eight  feet  from  the  ground 
to  the  top  of  the  waUs,  and  thirty-six  feet  to  the 
ridge  of  the  roof.  None  of  the  scaffolding  used  ia 
the  erection  of  the  stables  was  standing  when  the 
accident  happened.  The  defendants,  Kewton, 
Chambers,  &  Co.,  had  not  been  employed  in  the 
erection  of  these  stables. 

After  they  had  thus  been  completed  and  had  been 
in  use  for  stables,  it  was  thought  desirable  to  put  in 
some  iron  stays  in  order  to  prevent  vibration,  and  tho 
defendants  Newton,  Chambers,  &  Co.,  were  employed 
by  the  omnibus  company  to  do  this  work.  The  stays 
were  T  angle  iron  ham  twdve  or  fourteen  feet  long 
and  about  one  hundredweight  in  weight.  These  were 
to  be  fastened  by  one  end  to  the  upright  pillars  on 
the  ground  floor  and  to  the  transverse  girders  carrying 
the  first  floor.  The  stays  were  put  dmgonally  across 
the  angles  made  by  the  pillars  and  girders,  and 
they  met,  or  nearly  met,  at  the  top.  They  thus 
stiffened  the  ironwork  and  stopped  tiie  vibration.  The 
extent  of  the  vibration  is  not  proved ;  the  cause  of 
it  is  not  proved ;  why  it  was  desirable  to  stop  it  was 
not  proved.  There  is  no  evidence  whatever  to  show 
that  the  building  was  unsafe.  It  was  stated  before 
the  coroner  that  the  stays  were  put  in  "  to  stay  the 
building  so  that  the  wind  might  not  vibrate  it.*'  The 
evidence  before  the  coroner  was  used  by  consent 
before  the  judge  of  the  county  court,  and  also  before 
the  Court  of  Appeal.  But  this  is  all  that  can  now  be 
ascertained  as  to  the  reason  for  putting  in  the  stays. 
The  inquiry  is  only  important  with  reference  to  the 
question  whether  the  building  was  bdog  constructed 
when  the  accident  happened.  To  this  question  I  will 
return  presently. 

The  stays  were  put  up  in  the  daytime,  when  there 
were  few,  if  any,  horses  in  the  stables,  llie  stays  had 
to  be  lifted  up  into  their  proper  places  and  held  there 
for  a  short  time  whilst  the  pUces  at  which  rivet-hdes 
were  to  be  made  were  marked.  To  enable  the  work- 
men to  raise  the  stays  to  their  places  and  to  hold  them 
there,  platforms  had  to  be  constructed  about  eight  feet 
above  the  ground  floor ;  and  in  order  to  stable  the 
horses  at  night  these  platforms  had  to  be  daily 
constructed  when  the  stables  were  empty,  snd 
to  be  removed  before  the  horses  came  in  for  the 
night.  These  platforms  were  made  by  pladng 
ordinary  loose  planks  carried  by  trestles  and  by 
ledgers  laid  across  poles  lashed  to  the  pillars.  These 
platforms  are  called  scaffolds  by  all  the  witnesses  who 
speak  of  them,  and  by  the  county  court  judge  and  by 
the  members  of  the  Court  of  Appeal.  I  so  regsrd 
them ;  I  do  not  know  how  better  to  describe  tiiem. 
I  will  consider  presently  whether  they  came  within 
the  meaning  of  a  scaffolding  as  used  in  the  Work- 
men's Compensation  Act. 

The  husband  of  the  plaintiff  was  on  one  end  of 
these  scaffolds  lifting  one  end  of  a  stay,  whilst 
another  man  was  lifting  the  other  end.  The 
plaintiff's  husband  overbalanced  himself,  or  was 
overbalanced,  and  he  fell  from  the  scaffold  and  died 
shortiy  afterwards. 

The  plaintiff  brought  an  action  for  damages  against 
the  defendants  on  tbe  ground  of  negligence  and  defect 
in  the  scaffold;  but  the  county  court  judge 
dedded     that     the    scaffold    was    not    insumcient, 
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and  that  the  aoddent  was  not  caused  by 
insnffioient  scaffold.  Thereupon  an  application 
was  made  for  compensation  under  section  1, 
clause  4,  of  the  Workmen's  Compensation  Act,  1897, 
and  the  county  court  judge  heard  such  application, 
and  decided  that  the  defendants  were  "  undertakini^ 
the  conttruction,  alteration,  or  repair  of  the  stables." 
He  further  decided  that  the  building  exceeded  thirty 
feet  in  height,  and  he  awarded  the  plaintiff  compensa- 
tion to  the  amount  of  £245  14s.,  from  which,  however, 
tbe  defendants*  costs  of  the  aotion  were  to  be 
deducted.  From  this  award  the  defendants  appealed, 
and  the  Court  of  Appeal  set  aside  the  decision  of  the 
county  court  judge.  From  this  decision  the  plaintiff 
has  obtained  leave  to  appeal  in /ormd  pauperis  to  this 
House,  and  the  appeal  has  been  fully  argued  at  your 
lordships*  bar. 

Tnecase  turns  on  sections  1,  7,  clauses  1,  2,  of  the 
Workmen's  Compensation  Act,  1897,  and  on  the 
language  there  UMd  with  reference  to  buildings.  The 
puttiog  iaof  the  stays  was  not  an  engineering  work 
as  defined  in  section  7.  This  observation  is  important, 
because  in  tbe  case  of  an  engineeriog  work  under- 
takers are  defiaed  to  mean  ''  the  person  undertaking 
the  construction,  idteration,  or  repair  " ;  whilst  in  the 
case  of  a  building,  undertakers  are  defined  to  mean 
''  the  persons  undertaking  the  coostruotion,  repair,  or 
demolition,"  the  word  alteration  being  omitted. 

Confinin|f  ourselves  to  buildings,  and  interpolating 
the  definition  of  undertakers  of  buildings,  section  7, 
clause  1,  makes  the  Act  applicable,  but  only  appli- 
cable, to  employmeot  by  persoDS  undertaking  the 
construction,  repair,  or  demolition  of  any  building,  of 
any  person  on,  in,  or  about  any  building  which 
exceeds  thirty  feet  in  height,  and  is  being  constructed 
or  repaired  by  means  of  a  scaffolding,  or  being 
demolished.  Now,  I  cannot  bring  myself  to  say  that 
the  defendants  were  persons  undertaking  the  con- 
struction, repair,  or  demolition  of  these  stables. 
Demolition  may  be  disregarded;  nothing  was  being 
demolished.  Bepair  may  also  be  disregarded :  nothing 
was  out  of  repair.  Construction  alone  remains ;  but 
can  it  be  fairly  said  that  the  defendants,  who  had 
nothiog  whatever  to  do  with  the  erection  of  the 
stables,  undertook  the  **  construction  "  of  them  when 
they  undertook  to  stop  or  diminish  the  vibration  of 
which  their  owners  complained  P  It  is  true  that  the 
stays  were  additions  to  portions  of  the  structure  of 
the  stables,  and  in  that  way  were  additions  to  the 
stables.  But  constructiog  a  building  is  one  thing ; 
improving  it  after  it  is  constructed,  even  by 
making  additions  to  its  structure,  is  quite  a  different 
thing.  I  quite  admit  it  may  be  very  difficult  to  draw 
the  line  sharply  in  all  cases  between  constructing  a 
building  and  adding  to  its  structure;  but  in  this 
particular  case  I  see  no  difficulty  at  all  in  coming  to 
vbe  condusidh  that  the  defendants  in  this  case  did 
not  undertake  to  construct  this  building,  and  were  not 
undertakers  within  the  meaning  of  the  Act.  I  cannot 
bring  them  within  the  words  of  the  definition.  The 
fact  that  the  word  '*  alteration,"  which  enters  into 
the  definition  of  undertakers  of  engineering  works,  is 
omitted  from  the  definition  of  undertakers  of  build- 
ings, is  not  to  be  overlooked,  and  it  supports  the 
oondusion  at  which  I  have  arrived.  If  the  omission 
were  designed,  it  would  support  such  conclusion  ver^ 
etronffly.  But  the  Act  is  very  badly  drawn,  and  it  is 
flcarcdy  safe  to  rely  on  the  contrast  between  the  two 
definitions.  It  is  safer  to  rely  on  the  fact  that  in  the 
definition  of  undertakers  of  buildings  nothing  is  said 
about  additions,  improvements,  or  alterations:  and 
unless  they  can  fairly  be  regarded  as  works  of  con- 
struction, repair,  or  demolition,  the  persons  who 
undertake  them  are  not  undertakers  as  defined  in 
section  7 


The  learned  county  court  judge  evidentiy  failed  to 
appreciate  the  difficulty  created  by  the  definition 
clause ;  for  he  introduced  the  word  *'  alteration,"  and 
found  that  the  defendants  were  undertaking  the 
"construction,  alteration,  or  repair."  This  finding 
was  clearly  insufficent  to  make  them  liable  under  the 
Act. 

I  pass  now  from  the  builders  to  the  buildiog  itself. 
The  Act  does  not  apply  to  all  buildings,  but  only  to 
those  which  exceed  thirty  feet  in  height  and  are 
being  constructed  or  repaired  by  means  of  a  scaffold- 
ing, or  being  demolished,  or  on  which  machinery 
driven  by  steam,  water,  or  other  mechanical  power  is 
being  used  for  the  purpose  of  the  construction,  repair, 
or  demohtion  thereof.  The  words  relating  to  the  use 
of  machinery  have  no  application  to  the  present  case, 
and  I  therefore  say  nothing  about  them.  The  pro- 
visions relating  to  height  and  to  the  use  of  scaffolding 
refer  to  the  time  of  the  accident,  and  not  to  any  time 
before  or  afterwards.  The  use  of  the  present  tense 
«  which  exceeds  thirty  feet,"  and  *'  is  either  being  ton- 
structed  or  repaired,''  &c.,  shows  this ;  and  the  Court 
of  Appeal  so  decided  in  BilUnga  v.  Holhway,  Why 
thirty  feet  should  have  been  adopted  as  the  minimum 
height  is  not  apparent,  but  that  limit  is  adopted,  and 
the  only  question  is  how  the  measurement  is  to  be 
made.  The  county  court  judge  and  the  Court  of 
Appeal  have  both  held  that  the  height  of  the  roof 
must  be  reckoned,  and  be  added  to  the  height  of  the 
walls,  and  this  appears  to  me  obviously  correct. 

The  reference  to  scaffolding  creates  great  difficulty. 
Sections  1  and  7  of  tne  Act  clearly  extend  to  accidents 
which  are  not  caused  by  defective  scaffolding,  and 
which  are  not  in  any  wa^r  attributable  to  the  use  of 
scaffolding.  If  a  house  is  thirty  feet  high,  and  is 
being  constructed  or  repaired  by  means  of  a  scaffold- 
ing, and  any  workman  is  injured  to  the  extent 
mentiooed  in  section  1,  clause  2a,  by  any  accident 
arising  out  of  and  in  the  course  of  his  employment  on, 
in,  or  about  such  building,  he  is  entitled  to  compen- 
sation, whatever  the  cause  of  such  accident  may  have 
been,  unless  it  arose  from  his  own  serious  and  wilful 
misconduct:  see  section  1,  clause  2c  This  seems 
plain  from  tbe  language  of  sections  1  and  7,  and  has 
also  been  decided  by  the  Court  of  Appeal  in  Maude 
V.  Brook.  But  the  use  of  a  Qcaffolding  is  essential  to 
bring  a  building  being  coDstruoted  or  repaired  within 
the  Act  where  no  madiinery  is  employed  to  construct 
or  repair  it.  What  is  meant  by  a  scaffolding  P  Is 
any  scaffolding  meant?  Is  there  any  difference 
material  to  the  present  question  between  a  scaffolding 
and  a  scaffold?  There  is  nothing  in  the  Act 
which  requires  the  scaffolding  to  be  of  any 
particular  description  or  dimensions,  or  to  be  in  any 

Particular  place  or  of  any  particular  height.  I  cannot 
dp  thinking  that  to  make  any  distinction  between 
one  scaffolding  and  another,  or  between  a  scaffolding 
and  a  scaffold,  would  be  to  introduce  a  subtlety  not 
required  by  the  Act,  and  one  far  too  fine  for 
practical  work.  In  my  opinion,  anything  which  can 
fairly  be  called  a  scaffold  is  a  scaffolding  within  the 
meaning  of  section  7  if  used  as  mentioned  in  the  Act. 
This  I  understand  to  be  the  view  adopted  by  the 
present  Master  of  the  Bolls  and  by  Bigby,  L,  J.  But 
a  more  restricted  meaning  is  put  on  the  word  scaffold- 
ing by  Collins,  L.J.  He  thinks  that  boards  on  tresties 
inside  a  room  are  not,  in  point  of  law,  a  scaffolding 
within  the  meaning  of  the  Act,  and  he  did  not 
consider  the  platforms  in  this  case  to  be  such  a 
scaffolding.  He  thinks  that  nothing  can  be  a  scaffold- 
ing within  the  Act  except  '*  one  system  of  scaffoldiog 
for  the  whole  building,  which  is  capable  of  being 
used  for  its  construction  or  repair  as  a  whole." 
I  cannot  go  so  far.  I  cannot  say  that  boards  on 
tresties,  even  inside  a  room,  may  not  be  a  scaffolding, 
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and  still  less  can  I  say  that  the  platforms  in  questioo  in 
this  ease  oonldnotbe  so  regarded  if  used  as  mentioned 
in  the  Aot.  Tbis  question  of  soaffoldinflr  is  one  of 
snoh  importance,  and  it  was  so  mnoh  discnssed  at 
your  lordships'  bar,  that  I  have  thought  it  d<»8irable 
to  allnde  to  it,  and  to  express  my  own  opinion  upon  it. 

Bat  although  I  tbiok  the  platform  in  this  oa^e 
might  have  been  a  scaffolding  within  the  meaning 
of  section  7.  and  that  the  stables  were  a  building 
more  than  thirty  feet  high,  yet,  for  reasons  already 
stated,  I  cannot  come  to  the  conclusion  that  such 
building  was  beioff  constructed  or  repaired  whfn  the 
accident  happened. 

The  Act,  therefore,  has  no  application  to  this  ctse. 
It  does  not  apply  either  to  the  defendants  or  to  the 
building  at  the  time  of  the  accident. 

The  appeal  ought,  in  my  judgment,  to  be  dismissed. 

Order  of  the  Court  of  Appeal  revereed,  and  award  of 
ths  county  court  judge  restored.  The  respondent  to  pay 
the,  appellant  her  costs  in  the  courts  below  and  in  this 
House,  coBts  in  this  House  to  he  taxed  in  the  manner 
usual  when  the  appellant  sues  m  iormk  pauperis.  Case 
remiUed  to  the  county  court. 

Solicitors,  C  F.Appleton;  Ingle,  Holmes,  &  Sons. 


March  1,  22. 


CEoitct  Of  Appeal. 

From  Ohan.  Div.  ^ 

(Bigby,  Yaughan  Williams,  [ 

and  Starling,  L.  JJ.)       .1 

Shttttleworth  v.  Mub&ay.  (a.) 

Will — Construction — *' Eldest  eon"  entiUed  to  possession. 

A  will  limited  successive  estates  to  the  sons  of  A.  other 
than  and  except  an  eldest  or  only  son  for  the  time  being 
entitled  to  the  possession  or  receipt  of  the  rents  and  profits 
of  the  C.  estate,  A  son  became  entitled  as  tenant  in  tail 
in  remainder  of  the  0,  estate,  and,  before  becoming 
entitled  to  possession,  joined  with  his  father,  the  tenant 
for  life,  in  a  sale,  from  yfhich  he  derived  a  benefit. 

Held,  that  the  words  of  the  exception  mtut  bear  their 
natural  meaning,  and  that  the  son,  not  coming  within 
those  words,  was  not  excluded  from  taking  under  the 
will. 

Decision  of  Cozens-Hardy,  J.  ([1900]  1  Oh.  795, 
48  W.  B.  Dig.  205),  r(n)ersed. 

This  was  an  appeal  from  a  decision  of  Cozens-Hardy, 
J.,  of  the  29th  of  March,  1900. 

By  his  will  dated  the  29th  of  January,  1855, 
Edmund  Grimshaw  devised  lus  real  estates  in  the 
county  of  Lancaster,  after  the  death  of  his  nephews, 
Bichard  Atkinion  and  F.  F.  Brandt,  to  whom  he  gave 
successive  life  estates,  to  the  use  of  all  and  every  the 
son  and  sons  of  the  said  F.  F.  Brandt  who  should  be 
bom  in  the  testator's  lifetime  or  in  due  time  after, 
and  all  and  every  the  son  or  sons  of  the  said  Bidiard 
Atkinson  then  living  aud  who  should  be  bom  in  the 
testator's  lifetime  or  in  due  time  after  (other  than  and 
except  an  eldest  or  only  son  for  the  time  being  entitled 
to  the  possession  or  to  the  receipt  of  the  reots,  issues, 
and  profits  of  certain  estates  situate  within  the  parish 
of  Oockerham,  in  the  said  county  of  Lancaster,  after 
the  decease  of  the  said  Bichard  Atkinson  as  tenant 
for  life  or  any  greater  estate  or  interest  whatsoever) 
severally  and  successively  in  remainder  one  after 
another  and  as  between  each  branch  as  they  and  every 

(a.)  Beported  by  S.  E.  Williahb,  Esq.,  Barrister- 
at-Law. 


of  them  should  be  in  seniority  of  age  and  priority  of 
birth,  but  as  between  the  two  branches  iitemately 
and  turn  by  turn  and  their  a^sigpis  during  their 
several  and  respective  lives  without  impeachment  of 
waste,  the  eldent  or  ooly  one  of  snoh  sons  or  son  of 
the  said  F.  F.  Brandt  taking  the  first  turn,  and 
the  eldest  or  only  one  of  such  sons  or  son  of 
the  said  B.  Atldnson  (other  than  aod  except 
as  aforesaid^  taking  the  next  tarn,  and  so  suc^essivelf 
changing  irom  one  branch  to  another.  With 
limitations  over,  under  which,  in  the  events  which 
happened,  tiie  remainder  in  fee  became  vested  va, 
Bicbard  Atkinson. 

The  testator  died  in  1875.  F.  F.  Brandt  died  in 
the  lifetime  of  the  testator  without  haviog  married. 
Bicbard  Atkinson,  had  several  cbildren,  thv  eldest  of 
whom,  Bidiard  Norton  Atkinson,  was  born  ia  1847. 

At  the  date  of  the  disentailiog  assuraoce  mentioned 
below  B.  Atkinson  was  tenant  for  life,  and  B.  K. 
Atkinson  tenant  in  tail  in  remamder  of  the  Cockerham 
estate. 

By  a  diswtailing  deed  dated  the  16th  of  January, 

1869,  the  Oockerham  estate  was  limited  to  snoh 
uses  as  the  said  B.  Atkinson  and  B.  X.  Atktnsoa 
should  jointly  appoint. 

By  a  deed  dated  the  19th  of  January,  1869.  tbe 
estate  was  jointly  appointed  by  the  f«ther  and  the 
son  to  trustees  upon  trust  for  sale,  and  trusts  were 
declared  of  tbe  purchase-mouey  under  which  the  son 
took  certain  benefits. 

The  estate  was  subsequently  sold  by  the  trustees 
who  received  the  purchase-money. 

In  1870  B.  N.  Atkinson  became  bankmpt,  and  his 
interest  in  the  purchase-money  and  his  interest  under 
the  testator's  will  were  acquired  by  hi«  father  B. 
Atkinson  from  the  trustee  inbankruptcy. 

Bichard  Atkinson  died  recently,  and  this  snmmons 
was  taken  out  to  determine  whether  B.  N.  Atninson 
was  excluded  under  the  exception  of  an  eldest  son 
for  the  time  being  entitled  to  the  possession  of  the 
Oockerham  estate. 

Oozens-HardFi  J«»  held  that  he  was  so  exdnded, 
and  that  his  next  surviving  brother  was  entitled  to 
the  rente  and  profits  of  the  devised  estetes 

From  this^  decision  the  persons  entitled  to  the 
interest  of  B.*N.  Atkinson  now  appealed. 

Haldane,  K.C,  Maenaghten,  K.C.,  and  Hon.  T.  H. 
Watson,  for  tbe  persons  entitled  to  the  interest  of 
B.  N.  Atkinson. 

Swinfen  Eady,  K»C.^  Vernon  Smith,  K.C.,  and 
E.  8.  Ford,  for  the  second  son  of  Bichard  Atkiiison. 

Cur.  adv.  vult. 

March  22.— Bioby,  L.J.,  after  reading  the  material 
parte  of  the  will  as  set  fortn  above  sai4  oefore  saying 
anything  as  to  the  oonstraction  of  the  will  he  would 
reter  to  some  of  the  facte.  The  Oockerham  estetes  in 
1869  stood  limited  to  B.  Atkuison  for  Itfe  with 
remainder  to  his  son  B.  N.  Atkinson  in  taiL  B.  K. 
Atkinson  was  bom  in  1847  and  soon  after  coming  of 
age  he  concurred  with  his  father  in  disentailiog  the 
property  and  appointing  it  to  trustees  upon  trust  for 
sale.  The  trustees  sold  the  property,  the  sale  taking 
place  before  the  bankruptcy  of  B.  N.  Atkinson  in 

1870.  The  Oockerham  estates  were  therefore  held  by 
strangers  and  had  gone  away  completely  from  the 
Atkinson  family.  Looking  at  the  reasonableness  of 
B.  N.  Atkinson  ever  having  been  in  possession  there 
was  not  the  slightest  ground  for  saying  that  he  was 
ever  in  enjoyment  of  the  property.  Of  course  be 
might  have  repurchased  tbe  estote  and  resettled  it, 
but  nothing  of  the  sort  took  place.  In  1870  B.  K 
Atkinson  became  bankrupt,  and  all  he  then  had, 
which  was  an  interest  in  the  proceeds  of  sale  of  the 
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property,  wm  pnrobased  by  his  iftther.  The  son 
therefore  at  that  time  had  no  intezett  in  the  prop^ty 
in  any  sense  of  the  word  and  at  that  time  the  will  of 
the  testator  had  not  then  taken  effect  as  an  operating 
inttnunent.  Befe^ring  again  to  the  words  *'  entitled 
to  possesion,  &o.,"  hts  lordship  thought  that  the 
words  of  ezoeptioD  shoold  be  read  as  if  transposed 
and  as  if  they  followed  the  words  *' entitled  to 
pof  session,  &c,'*  That  would  make  a  sreat  distiDotioa 
between  this  and  the  other  oases  dted.  His  lordsh^ 
•aid  he  was  quite  unable  to  follow  the  reasoning 
of  the  learned  judge  in  the  court  below,  who 
seemed  to  haTe  thought  that  the  words  of 
exception  were  tedhnical  words  which  had  received  an 
accepted  construction  for  many  years.  His  lordship 
differed,  however,  entirely  from  that  view,  and  was 
of  opinion  tha«  Ihey  were  not  technical  words,  but 
plain  Knglish  words^  ai>d  that  they  had  never  been 
ooDstrued  as  technical  words  by  any  court  down  to 
the  present  time.  True  it  was  that  words  in  some 
respects  resembling  tbem  had  rec«ived  an  icterpreta- 
lion  different  from  the  natural  and  primd  facie 
meaning,  but  that  was  done  under  an  overridmg 
constraint  of  intention.  But  these  words  were  never 
held  to  be  technical  words. .  With  regard  to  tiie  cases 
discussed  by  the  learned  judge :  where  there  is  a 
disposition  of  property  by  a  parent  and  a  gift  of  an 
estate  to  <  ne  child  and  a  gift  of  portions  to  other 
children^  in  that  class  of  cases  it  has  always  been 
held  that  the  intention  was  that  a  child  should 
not  take  both  the  estate  and  a  portion.  If 
there  are  exceptional  cases  which  go  beyond 
that  proposition  they  did  not  apply  here.  In 
lome  cases  liberty  had  been  taken  with  the 
language  nsed  and  a  very  wide  interpretation  placed 
upon  it  which  was  hardly  justified  by  the  rule  as  to 
the  paramount  intention  of  the  parties  The  case  of 
(hUtngwood  v.  Stanhope,  17  W.  R.  537,  L.  B.  4  H.  L. 
43,  was,  it  need  hardly  be  said,  a  case  of  great 
authority,  and  must  be  followed  in  its  real  meaning, 
hut  it  did  not  apply  to  the  present  oaie  and  had  not 
the  slightest  tendency  to  support  the  judgment  of  the 
oourt  below.  The  case  of  FazaJeerly  v.  Ford^  4  Sim. 
390,  was  one  in  which  a  use  in  favour  of  a  certain 
person  was  sought  to  be  displaced,  and  the  learned 
judge  there  said  you  ought  to  give  the  words  their 
•trict,  that  is,  their  natural  meaning.  Now  here 
there  was  not  strictly  the  substitution  of  one  use  for 
another,  but  the  present  case  came  precisely  within 
Foiakerly  v.  Ford,  as  explained  in  Collingwood  v. 
Stanhope  in  the  House  of  Lords.  This  was  not  the 
case  of  a  person  in  loco  parentie  making  provision  that 
the  eldest  son  shoidd  have  the  estate  and  the  younger 
children  portions.  There  was  nothing  of  the  sort 
herCi  In  the  preseot  case  there  was  no  gif  c  to  a  class 
and  no  period  for  distribution,  and  argumeots  bated 
on  a  gift  to  dais  or  on  distribution  were  therefore 
unfounded.  Another  case  referred  to  was  the  case  of 
pomvile  v.  Winnington,  32  W.  R.  699,  26  Cb.  D.  382, 
in'  which  Kay,  J„  made  some  observations  upon 
which  Oozena-Hardy,  J.,  seems  to  have  relied,  but 
those  observations  were  not  necessary  for  the  de- 
ciiion  of  that  case  aud  were  mere  obiter  dido. 
He  merely  said  that  if  the  case  had  arisen  he 
might  have  decided  in  a  certain  way.  The  words 
of  exception  in  the  present  case  must  bear  their 
primary  and  natural  meaning,  and  as  the  said  B,  N. 
Atkinson  did  not  come  within  those  words,  he  could 
not  be  deprived  of  hii  succession.  The  decision  of 
the  oourt  below  was  therefore  wrong  and  ought  to  be 
reversed. 

Vaxtohan  Williams,  LJ.,  said  he  arrived  at  the 
Mie  result,  though  not  without  some  hesitation. 
He  took  it  as  fixed  law  that  with  regard  to  family 


settlements  it  was  a  rule  that  what  had  been  called 
"a  prodigious  latitude  of  construction'*  waste  be 
allowed.  The  rule,  however,  with  regard  to  persons 
in  loco  parentie  had  no  application  at  all  to  the  present 
case.  That  rule  had  no  application  outside  family 
cases  as  laid  down  in  the  case  of  Sandeman  v.  Mackenzie, 
IJ.  &  H.  613, 628.  He  therefore  approached  this  wiU 
minded  to  construe  it  as  deduced  from  the  words  within 
the  four  comers  of  the  document.  The  rule  that  there  is 
to  be  equality  amoog  children  was  not  an  arbitrary 
rule,  but  an  instance  where  the  court  would  depart 
from  the  primary  meaning  of  the  words  to  give  effect 
to  an  overriding  intention.  Although  it  was  a 
stereotyped  rule  mat  you  must  deduce  uie  intention 
of  the  tMtator  from  the  words  of  the  will  itself,  the 
general  principle  applies  to  all  documents,  unless 
from  the  document  itself  and  the  surrounding  cir- 
cumstances you  come  to  the  condlusiou  that  the 
author  of  the  document  had  an  obvious  intention  to 
depart  from  the  primary  meaning.  He  looked  about 
to  see  if  the  words  of  the  exception  would  give  effect 
to  an  intention  which  was  so  inherently  probable, 
and  to  see  whether  the  words  were  sufficiently 
ambiguous  to  give  effsct  to  the  intention  whioh  his 
lordahip  was  disposed  to  attribute  to  the  testator. 
But  having  looked  at  the  words,  they  were  too  strong 
for  him,  and  tiiey  must  be  read  in  their  natural  sense. 
Reading  them  in  that  sense  R.  N.  Atkinson  did  not 
come  within  them,  and  was  not  therefore  excluded. 

STiSLiNa,  Ij.J.,  ap;reed. — ^The  object  in  all  these 
cases,  as  explained  la  Collingwood  v.  Stanhope,  was 
that  no  one  child  should  obtain  a  double  portion. 
There  itras,  however,  a  great  body  of  authority  show- 
ing tiiat  the  rule  only  applied  where  the  provision 
was  made  by  a  parent  or  person  in  loco  parentie. 
That  was  shown  oy  Scarislrick  v.  Skelmersdale,  17 
Sim.  187,  Sandemtn  v.  Mackenzie,  1  J.  &  H.  613  aud 
other  cases.  In  Scarishrick  v.  Skelmendale,  4  Y.  &  C. 
EbL.  117.  it  was  said :  *'  It  is  not  every  act  done  by  a 
parent  which  is  to  be  construed  on  prindplea  diff'^rent 
from  those  which  would  have  been  applied  if  the 
same  thing  had  been  done  by  a  stranger,  but  only 
those  acts  which  the  parent  does  in  fulfilment  of 
some  natural  duty.  Now,  though  it  is  a  natural  duty 
incumbent  on  a  parent  to  provide  for  his  children, 
and  in  doing  so  to  use  language  which  will  secure 
some  provision  for  all,  it  certainly  is  no  natural  duty 
to  cause  estates  to  shift  in  one  course  of  succession 
rather  than  another." '  Accordingly,  in  the  present 
case  tiie  ordinary  meaning  of  the  words  must  prevail. 
The  testator  did  not  stand  in  loco  parentis  to  R. 
Atkinson  or  his  children.  Oomingto  the  words  of 
exception,  the  words  '*  for  the  time  being  "  ought  to 
be  TM.  in  connection  with  the  son  for  the  time  being. 
The  person  excepted  was  to  be  not  only  an  eldest  son 
but  entitled  to  possession.  Those  words  point  to  a 
natural  enjoyment  of  the  estate.  But  at  the  time  the 
eldest  son  had  not  the  enjoyment,  and  did  not 
therefore  fall  within  the  words  of  the  exception.  The 
testator  simply  considered  that  a  son  in  possession  did 
not  require  bounty.    The  decision  must  be  reversed. 

Ajjpeal  allowed. 

Solicitors,  CoUyer^Bristow  A  Co.,  for  ShtMmoorih  <b 
DaUaa,  Preston  ;  Bobina,  Hay,  Watere,  A  Hay. 
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Stagey  v.  Hill. 


OoxrsT  OF  Appeal. 


From  Q.  B.  Diy.  ) 

(A.  L.  Smith,  M.B.,  and  Oollins  [  Maroh  1. 

and  Bomer,  L.JJ.)  ) 

Stagey  v.  Hill,  (a.) 

Bankruptcy — Landlord  and  tenant — Bent  guaranteed  by 
third  party — Bankruptcy  of  leasee — Disclaimer  of  lease 
by  trustee — Liability  of  surety  after  date  of  disdaimer 
—Bankruptcy  Act,  1883,  «.  55  (2). 

WTiere  a  lessee  for  a  term  of  years  becomes  bankrupt, 
and  his  trustee  disclaims  the  lease  under  section  55  of  the 
Bankruptcy  Act,  1883,  the  term,  as  between  the  lessor 
and  the  lessee,  is  put  an  end  to ;  and,  therefore,  a  surety 
for  the  payment  of  the  rent  under  the  lease  is  released 
from  his  liability  under  the  guarantee  as  and  from  the 
date  of  the  disclaimer,  there  being  no  rent  due  from  the 
lessee  after  that  date. 

Appeal  by  the  plaintiff  from  a  judgment  of 
PhiUunore,  J.,  who  tried  the  action  without  a  jury. 

The  action  was  brought  under  ord.  14,  r.  8,  by  the 
plaintiff,  a  solicitor  at  Sheffield,  against  the  defendant, 
a  jewellery  manufacturer,  of  Ooventry,  as  surety  for 
the  payment  to  the  plaintiff  of  rent  from  time  to  time 
due  to  the  plaintiff  from  one  Thomas  Chapman  for 
premises  No.  34,  High-street,  Sheffield,  under  the 
guarantee  in  writing  of  the  defendatit  dated  the  15th 
of  November,  1898.  hereinafter  set  out. 

The  facts  were  as  follow : 

The  plaintiff  was  the  owner  of  the  above-mentioned 
premises  at  Stitffield,  and  on  the  15th  of  N>yember, 
1898,  he  let  them  on  lease  for  a  term  of  five  years 
from  the  25th  of  December,  1898,  to  Chapman  at  the 
yearly  rent  of  £280. 

At  the  time  the  lease  was  granted,  and  in  considera- 
tion thereof,  the  defendant  gave  the  plaintiff  the 
following  guarantee : 

*'  15th  of  November,  1898. — In  consideration  of  your 
granting  the  lease  of  the  premises  34,  High-street. 
Sheffield,  to  Mr.  Thomas  Chapman,  of  Hull,  I 
hereby  guarantee  the  payment  of  so  much  rent  as 
may  be  from  time  to  time  in  arrear  for  twenty-one 
days  to  a  sum  not  exceeding  £140.  This  guarantee 
to  remain  in  force  concurrently  with  the  li>aBe  for  a 
period  of  five  years  from  the  25th  day  of  December 
next" 

On  the  3rd  of  November,  1899,  a  receiving  order 
was  made  against  Chapman,  yrho  was  subsequently 
adjudicated  a  bankrupt,  and  a  trustee  of  his  estate 
appointed. 

On  the  15th  of  February,  1900,  the  trustee  dis- 
claimed the  lease.  Beyond  the  fact  that  tiie  clerk  to 
the  trustee  in  bankruptcy  left  the  key  of  the  premises 
at  the  office  of  the  plaintiff,  and  that  the  plaintiff  had 
advertised  them  to  let,  there  was  no  evidence  that 
the  plaintiff  bad  resumed  possession  of  the  premises, 
which  had  remained  locked  up. 

The  deff>ndant  i)aid  the  rent  of  the  premises  down 
to  the  25th  of  December,  1899,  and  admitted  his 
liability,  and  offered  to  pay  £40  10s.,  the  proportionate 
part  of  the  rent  from  that  date  to  the  15th  of  February, 
1900,  the  date  of  the  disclaimer,  but  denied  Uabilicy 
to  pay  any  rent  accruing  after  that  date. 

The  action  was  brought  to  recover  £70,  a  quarter's 
rent  due  on  the  25th  of  Mardi,  1900,  when  the 
defendant  paid  £40  10s.  into  court,  and  pleaded 
section  55  (2)  of  the  Bankruptcy  Act,  1883. 

PhiUimore,  J  ,  found  as  a  fact  that  the  plaintiff  had 
not  resumed  possession  of  the  premises.  But  he 
airived  at  the  conclusion  that  the  effect  of  the  dis- 
claimer was  to  release  the  lessee  from  liability  to  pay 
rent,  and  that  as  the  defendant's  guarantee  only 

(a.)  Beported  by  Ebskine  Beip,  Esq.,  Barrister- 
at-Law. 


extended  to  the  payment  of  rent  in  ariear,  there  was 
no  babdity  under  the  guarantee  for  any  rent  after  the 
disclaimer.    He  acooraingiy  gave  judgment  for  the 
defendant. 
The  plaintiff  appealed. 

Sylvain  Mayer,  for  the  plaintiff. — Undet  section  55 
of  the  Bankruptcy  Act,  1883/  the  defendant  is  liable 
for  the  whole  quarter's  rent,  as  the  disclaimer  does  not 
affect  the  rights  or  liabilities  of  any  person  exoept  so 
far  as  is  necessary  for  the  purpose  of  releasing  the 
bankrupt  and  his  property  and  the  trustee  from 
liability.  That  is  expressly  provided  by  the  last 
clause  of  sub-section  2.  So  far  as  regards  tiie  Uabtlity 
of  the  surety  the  lease  must  be  deemed  to  be  still  in 
existence  and  the  rent  as  still  accruing.  The  object 
of  the  Act  was  not  to  put  the  surety  in  a  better 
position  than  if  the  lessee  had  not  become  bankrupt 
The  liability  of  the  defendant  under  his  ^n^arantee, 
therefore,  still  continues,  and  his  remedy  is  to  prove 
against  the  bsiikrupt's  estate:  Harding  ▼•  Fteeoe, 
9  Q.  B.  D.  281,  30  W.  B.  Dig.  23;  Ex  parte 
Walton,  In  re  Levy,  17  Ch.  D.  746,  29  W.  B.  Dig. 
26;  HiU  v.  East  and  West  India  Dock  Co.,  32 
W.  B.  925,  9  App.  Oas.  448;  In  re  Finley,  Ex  parte 
Clothumkffrs  Co,,  37  W.  B.  6,  21  Q.  B.  D.  475. 

Montague  Lush,  for  the  defendant. — ^By  the  dis- 
claimer the  term  has  come  to  an  end  and  no  rent  can 
be  said  to  be  accruing  after  that  date.  By  the 
guarantee  the  defendant  has  expressly  limitea  the 
duration  of  his  liability  by  the  words  *' concurrently 
with  the  lease."  In  HiU  v.  East  and  West  India  Dock 
Co.  the  decision  of  the  House  of  Lords  turned  upon 
the  disclaimer  e edition  in  the  Bankruptcy  Act,  1869. 
Id  that  section  the  words  were  that  the  property  dis- 
claimed should  be  deemed  to  have  been  sorrendered, 
and  therefore,  as  a  matter  of  fact,  the  term  was  not 
put  an  end  to  by  the  statute.  By  the  later  Act, 
section  55  (2),  the  term  as  between  the  lessor  and 
lessee  is  destroyed  outriffht.  If  the  surety  remained 
liable  then  the  bankrupt  lessee  would  be  liable  too,  by 
a  roundabout  process  if  you  will,  for  the  landlocu 
would  in  fact  get  the  rent  after  the  disclaimer  out  of 
him  first  by  getting  it  out  of  the  surety,  who.  in  his 
turn,  worna  prove  for  it  against  the  bankrupts 
estate  (see  judgment  of  Watkin  Williams,  J.,  in 
Preece  v.  Harding,  and  that  of  Lord  Lindley  in  In  re 

*  By  section  55  (1)  of  the  Bankruptcy  Act,  1883 : 
"  Where  any  part  of  the  propettj  of  tiie  bazikropt 
consists  of  land  of  any  tenure  burdened  with  oneroiis 
covenants,  of  shares  or  stock  in  companies,  of  un- 
profitable contracts,  or  of  any  other  property  that  is 
unsaleable,  or  not  readily  saleable  by  reason  of  its 
binding  the  possessor  thereof  to  the  performance  of 
any  oneroud  act,  or  to  the  payment  of  any  sum  of 
money,  the  trustee  .  .  .  may,  by  writing  signed 
by  him,  at  any  time  within  ttiree  months  after  tbe 
first  appointment  of  a  trustee  disclaim  the  property. 
Provided  that  where  any  such  property  shall  not  have 
come  to  the  knowledge  of  the  trustee  within  one 
month  after  such  appointment  he  may  disclaim  Bnoh 
property  at  any  time  within  two  months  after  he  first 
became  aware  thereof." 

By  sub-section  2 :  <*  The  disclaimer  shall  operate  to 
determine,  as  from  the  date  of  disclaimer,  the  rights, 
interests,  and  liabilities  of  the  bankrupt  and  his 
property  in  or  in  respect  of  the  property  disclaimed, 
and  shall  also  discharge  the  trustee  from  all  personal 
liability  in  respect  of  the  property  disclaimed  as  from 
the  date  when  tiie  property  vested  in  him ;  but  shall 
not,  except  so  far  as  is  necessary  for  the  purpose  of 
releasing  the  baokrupt  aud  his  property  and  the 
trustee  from  liability,  affect  the  rights  or  liabilities 
of  any  other  person*" 
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Finky) ;  a  landlord  they  held  oould  not  aiter  dis- 
claimer prove  for  future  rent.  If  the  plaintiff's 
contention  is  correot  he  is  entitled  after  the  disclaimer 
to  re-enter  and  let  the  premises  and  to  odleot  the 
rent  from  the  surety  of  the  late  lessee  at  one  and  the 
same  time.  The  lease  having  gone,  the  liahility  of 
the  snrety  has  also  gone. 

A.  Ii.  Smith,  M.B. — In  this  case  we  have  to 
decide  what  is  the  effect  of  the  disclaimer  upon  the 
defendant's  liability  under  his  guarantee.  My  orother 
Phillimore  held,  and»  I  think,  rightly  held,  that  the 
effBct  of  the  disclaimer  was  to  end  the  term  as  between 
the  plaintiff  and  the  lessee,  and,  therefore,  as  no  rent 
after  the  date  of  the  disclaimer  could  accrue,  the 
surety  was  no  longer  bound.  That  being  so,  the 
learned  judge  held  that  the  defendant  could  not  be 
called  upon  under  his  guarantee  for  alleged  arrears 
of  rent  after  the  date  of  the  disclaimer.  Wa  have 
listened  to  a  learned  argument  as  to  the  difference 
between  the  Bankruptcy  Acts  of  1869  and  1883  from 
Mr.  Montague  Lush.  I  am  not  going  into  that 
question,  and  for  this  reason :  The  present  case  seems 
to  me  to  be  concluded  by  the  decision  of  this  comrt  in 
In  re  Finley,  Ex  parte  The  Olothworkere*  Co,^  where 
the  judgment  of  the  court,  consisting  of  Lord  Esher, 
the  present  Lord  Lindley,  and  Lord  Bowen,  was 
delivered  by  Lord  Lindley.  In  dealiog  with  the  effect 
of  section  55  of  the  Act  of  1883,  Lord  Lindley  said 
the  operation  of  thosA  dauies  in  the  simple  cmc  of  a 
lease  is  not  very  difficult  to  ascertain.  If  there  is 
nothing  more  than  a  lease,  and  the  lessee  becomes 
bankrupt,  the  disclaimer  terminates  his  interest  in 
the  lease  under  sub-section  2.  He  gets  rid  of  all  his 
liabilities,  and  loses  all  his  rights,  by  reason  of  the 
disclaimer.  There  is  no  need  of  any  provision  for 
vesting  the  property  in  the  landlord,  but  the  natural 
and  legal  effect  of  sub-section  2  is  that  the  reversion 
will  become  accelerated.''  In  other  words,  the  mean- 
ing of  the  words  "the  disclaimer  shall  operate  to 
determine  as  from  the  date  of  the  disclaimer  the 
rights,  interests,  and  liabilities  of  the  bankrupt ''  in 
sub-section  2  is  that  the  term  is  put  an  end  to 
altogether  as  between  lessor  and  lessee.  If  the 
lease  be  therefore  terminated  by  the  disclaimer, 
how  can  any  rent  after  the  disclaimer  is  made 
become  due  from  the  lessee  to  the  lessor? 
Clearly  no  rent  can  be  due.  The  term  having 
been  terminated,  the  reversion  is  accelerated,  and  the 
le»sor  asain  enters  into  possession  of  the  premises. 
This  is  also  to  the  advantage  of  the  lessor,  for  once  in 
possession  he  is  in  a  poiitiou  to  let  to  another  tenant 
at  any  rent  the  land  will  command.  Having  thus 
asoertained  the  position  of  the  lessor  and  the  lessee 
after  the  date  of  the  disclaimer,  what  is  the  position 
under  the  new  set  of  circumstances  of  the  surety  P 
The  liability  of  the  lessee  has  ceased.  Is  the  liability 
of  the  surety  to  the  lessor  kept  alive  f  If  it  is,  then  be 
shouldbeaUe  to  prove  against  the  baskrupt's  estate.  If 
the  surety  is  liable  to  pay  to  the  lessor  the  rent  due 
after  the  disclaimer,  and  is  entitled  to  prove,  and 
does  prove,  against  the  bankrupt's  estate,  how 
does  the  diiclaimer  release  the  bankrupt  or  his  estate 
from  the  liability  to  pay  rent  P  The  guarantee  was 
on  the  face  of  it  a  guarantee  for  the  payment  of  so 
much  rent  as  might  be  from  time  to  time  in  arrear. 
In  my  opinion,  for  the  reasons  I  have  above  stated, 
after  the  disclaimer  there  can  be  no  rent  demanded, 
and  therefore  no  rent  in  arrear.  There  is  also  another 
ground  upon  which  this  case  might  be  put.  There 
was  a  spinal  stipulation  in  the  guarantee  that  the 
guarantee  should  remain  in  force  "  concurrently  with 
the  lease."  The  lease  having  been  put  an  end  to,  it 
might  wdl  have  been  argued  that  under  this  stipula- 
tion the  guarantee  had  also  gone.    I  am  content  to 


rest  my  judgment  on  the  same  ground  that  my 
brother  Phillimore  did,  and  therefore  it  is  unnecessary 
for  me  to  do  more  than  point  out  this  alternative 
reason  why,  in  my  ju^pnent,  this  appeal  fails. 

Collins  and  Bomeb,  L.JJ.,  delivered  judgments  to 
a  like  effect 

Solicitors  for  the  plaintiff,  E.  A.  Maude^  for  TT.  H. 
Stacey,  Sheffield. 

Solicitors  for  the  defendants,  Pepper,  Tangye,  &  Co., 
for  Pepper,  Tangye,  &  Wintertont  Bumingham. 


Feb.  20,  2U 


?i}iOig  (Sottct  Of  Swtiu. 

Oban.  Div.    1 
Kekewich,  J.  J 

OuYBR  V.  Bane  of  England,  (a.) 

Principal  and  agent— Power  of  attorney — Transfer  of 

stock— Forged  aignature-Implied  authority— Stock" 
'    broker — LtahUity^lndemnity, 

A  stockbroker  who  executes  a  transfer  of  stock  as 
attorney  under  a  power  impliedly  warrants  that  he  is  the 
duly  authorized  agent  of  the  stockholder.  If  this  is  a 
misstatement  of  fact,  even  though  honesUy  made  in 
ignorance  of  the  true  state  of  facts— as,  for  instance,  if  a 
signaiure  on  the  power  has  h^  forged  without  the  know- 
ledge  of  the  stockbroker— Tie  is  nevertheless  liable  for  any 
loss  thereby  occasioned. 

This  was  an  action  claiming  a  declaration  that 
transfers  of  a  sum  of  £2,633  12s.  6d.  Consols  and  a 
sum  of  £147  5s.  4d.  Bank  of  England  S(ock,  to  which 
the  plaintiff  was  entitled  as  surviving  trustee,  were 
void  because  the  plaintiff's  signature  to  the  power 
of  attorney  under  which  the  ^ansfer  was  made  was 
forged. 

The  plaintiff  also  claimed  a  declaration  that  the 
bank  was  bound  to  replace  the  stocks,  and  pay  the 
back  dividends,  or  pay  the  value  and  interest  at  4 
per  cent,  and  an  order  to  that  effect 

In  consequence  of  this  the  bank  claimed  by  third- 
party  notice  from  Messrs.  Starkey,  Levison,  &  Cooke, 
who  or  some  of  whom  had  daimed  to  act  and  had 
acted  on  the  powers  of  attorney,  to  be  indemnified  by 
them  and  eadi  of  them  against  all  loss  which  might 
accrue  to  the  bank  by  reason  of  the  transfers  of  stock, 
or  any  payment  the  bank  might  be  ordered  to  make 
in  the  action  and  against  all  costs,  and  claiming  judg- 
ment accordingly. 

Prior  to  December  1897,  the  above-mentioned 
Consols  and  bank  stock  were  standing  in  the  books  of 
the  bank  in  the  names  of  the  plainttiff  Edgar  Oliver 
and  his  brother  F.  W.  Oliver  as  trustees. 

F.  W.  Oliver  was  a  solicitor  who  had  been  acting 
for  the  trustees  in  these  matters. 

In  December,  1897,  Messrs.  Starkey,  Levifon,  & 
Cooke,  stockbrokers,  who  usually  acted  for  F.  W. 
Oliver,  received  instructions  from  him  to  apply  for  a 
power  of  attorney  for  the  sale  of  the  Consols.  This 
was  obtained  and  forwarded  for  execution  to  F.  W. 
Oliver.  He  returned  the  power,  which  purported  to 
be  signed  and  executed  by  himself  and  the  plain- 
tiff, and  appointed  William  John  Starkey  and  Edward 
John  Levison  attorneys  for  the  purpose  of  selling  and 
transferring  the  Consols.  W.  J.  Starkey,  however, 
alone  demanded  to  act  on  the  power,  and  did  so  act. 

On  the  23rd  of  December,  1897,  the  bank,  acting 

(a.)  Reported  by  C.  W.  Mead,  Esq.,  Barristar-^i 
Law. 
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under  thii  power,  transferred  the  OonsolB  into  the 
names  of  other  peraons.  Before  acting  on  this  powf r 
the  bank,  following  their  nsual  pkn,  compared  the 
sigoatures  with  other  genuine  ones  of  the  trustees  iu 
their  possession,  and  also  wrote  to  i^e  trustees  inform- 
ing them  of  the  proposed  siile. 

The  plaintifiP  Edgar  Oliver  had  never  signed  the 
power;  his  name  had  been  forged  to  it;  a  wrong 
address  had  been  given  so  that  the  letter  from  the 
bank  had  never  reached  him,  and  he  was  ignorant  of 
the  whole  transaction. 

On  the  8th  of  March,  1898,  the  bank  transferred 
the  Batik  Stock  to  other  persons  under  precisely 
similar  circumstances. 

On  the  7th  of  July,  1899,  F.  W.  Oliver  died,  and 
the  plaintiff  for  the  first  time  heard  of  these  trans- 
actions. He  thereupon  brought  this  action  against 
the  bank,  and  they  claimed  by  third-party  notice  to 
be  indenmified  by  Messrs.  Starkey,  Levison,  &  Oooke 
on  the  representations  made  in  the  powers  and  the 
transfers  that  they  were  authorized  by  the  trustees 
and  on  the  implied  warranty  that  the  signatures  were 
genuine. 

The  stockbrokers  denied  making  any  representa- 
tions as  to  their  authority,  and  claimed  that  the  bank 
had  relied  on  their  own  inquiries,  haviog  examined 
the  signatures  by  experts  and  passed  them  as  genuine, 
and  ^  notifying  the  holders  by  letter  that  such  a 
po«er  tad  been  ludged. 

At  the  trial  of  tbe  action  the  forgery  of  the 
plaintiff's  name  on  the  powers  was  proved  and 
judgment  ^iven  for  him  in  the  terms  of  the  state- 
ment of  claim. 

The  claim  of  the  bank  against  the  stockbrokers  was 
then  proceeded  with. 

Warrinfftony  K.G,^  and  B,  M.  PaUisson,  for  the 
plaintiff. 

H.  D.  Greens,  K.C.,  Latham,  K.C.,  and  Howard 
Wright,  for  the  bank.— Tnere  was  a  breadh  of  warranty 
and  authority.  The  loss  was  occasioned  by  the 
brokers  having  dealt  solely  with  one  of  the  trustees, 
the  solicitor,  and  doing  nothing  to  ascertain  to  at  the 
plaintiff  had  in  fact  executed  tbe  power.  They  ignored 
him,  and  the  loss  was  occasioned  by  this  carelessness. 
The  application  for  the  power  was  a  representation 
by  the  firm  that  they  were  authorized  by  the 
plaintiff.  There  was  a  breach  of  warranty  by  Starkey 
acting  on  behalf  of  his  firm.  The  firm  received  and 
paid  over  the  money  to  F.  W.  Oliver  alone.  All  the 
partners  of  the  firm  are  rightly  added  as  defendants, 
and  they  are  jointly  and  severally  liable  to  the  bank, 
which  is  entitled  to  be  indemnified  by  them  against 
the  loss:  Collen  ▼.  Wright,  6  W.  B.  123,  8  E.  & 
B.  647 ;  Firbank'a  Sxecutora  v.  Humphreys,  35  W.  E. 
92,  18  Q.  B.  D.  54. 

Svnn/en  Eady,  K.O.,  P.  0.  Lawrence,  K,C.,  and 
Stewart  Smith,  for  the  brokers. — ^The  baoik  did  not 
rely  on  any  warranty  by  the  brokers  but  tested  the 
genuineness  of  the  signatures  themselves  both  by 
comparing  them  with  others  in  their  possession  and 
by  writing  to  the  stockholders  that  a  power  had  been 
lodged.  It  is  only  after  the  bank  has  satisfied  itself 
by  these  tests  that  they  act  on  the  power.  This 
custom  is  well  known,  and  the  bank  cannot  be  heard 
to  say  that  the  brokers  impliedly  warrant  when  they 
really  rely  on  their  own  tests :  Halhot  v.  Lens,  ante, 
p.  214,  [1901]  1  Oh.  344.  Where  the  fact  is 
equally  within  the  knowledge  of  both  partiei, 
the  agent  is  not  liable  for  an  honest  mis- 
representation :  Smout  V.  llhery,  10  M.  &  W.  1.  In 
PolhUl  V.  Walter,  3  B.  ft  Ad.  114,  the  case  of  a  forged 
power  of  attorney  is  mentioned  as  an  instance  where 
the  agent  would  not  be  liable. 


Ejucswioh,  J. — ^I  need  not  trouble  you  Mr.  QreeoA. 
This  is  a  case  of  considerable  importance  affeottng  a 
very  large  class  of  persons.  It  affects  through  the 
defendants  the  whole  class  of  brokers,  and  it  affeoti 
through  the  bank  very  large  bodies  as  well  as  those 
who  are  concerned  in  trantfers  of  stocks  and  shares, 
for  instance,  large  railway  companies,  such  as  the 
London  and  North- Western  Bailway  Oo.  by  way  of 
example.  Tcerefore  I  repeat  it  is  a  case  of  coniider- 
able  importance.  Bat  to  my  mind  the  whole  question 
is  a  very  simple  one ;  it  may  be  difficult,  but  it  is  a 
very  simple  one  of  law,  and  of  law  only.  On  the 
admitted  facts— that  is  to  say,  the  facts  which  are 
really  common  to  both  parties — there  is  no  question  of 
fact  at  all,  and  I,  tiiongh  others  may  think  differently, 
think  a  great  many  of  the  facts  which  have  been  put 
in  evidence,  might  without  disadvantage  have  been 
wholly  omitted.  I  will  not  say  more.  The  law 
which  I  have  to  apply  is  laid  down  in  many  cases, 
but  I  think  I  need  only  rof er  to  one  or  two.  Take 
the  statement  from  the  judgment  given  by  Willes,  J., 
in  CoUen  v.  Wright,  in  8  B.  &  B.  647,  where  he 
says  at  p.  657,  *'  I  am  of  opinion  that  a  person 
who  induces  another  to  contract  with  him  as  the 
ihgent  of  a  third  party  by  an  unqualified  assertion  of 
his  beinff  authorized  to  act  as  such  agent,  is  answer- 
able to  we  peraon  who  so  contracts  for  any  damages 
which  he  may  sustain  by  reason  of  the  assertion  of 
authority  b^g  uutrue.*'  That  is  explained  a  little 
lowt-r  down  on  the  same  page  thus :  "  Tne  obligation 
arising  in  such  a  case  is  well  expressed  by  saying  that 
a  person  professing  to  contract  as  agent  for  another 
impUediy,  if  not  expressly,  undertakes  or  promises 
the  perion  who  enters  into  such  contract,  upon  tbe 
faith  of  the  professed  agent  being  duly  authorized, 
that  the  authority  which  he  profefses  to  have,  does, 
in  point  of  fact,  exist.'*  "Now  the  same  doctrine 
is  enunciated  in  a  much  later  case  than  that,  cer- 
tainly tiiirty  years  later,  in  Firbank*s  Executors  v. 
Humphreys,  in  the  Court  of  Appeal,  where  Lord 
Esher  expresses  the  doctrine  on  p.  60.  I  will  only 
read  one  passage:  <*The  rule  to  be  deduced  is 
that  where  a  person  by  asserting  that  he  has  the 
authority  of  tbe  principal  induces  another  person  to 
enter  into  any  transaction  wbich  he  woold  not  have 
entered  into  but  for  that  assertion,  and  the  assertion 
turns  out  to  be  untrue,  to  the  injury  of  the  person 
to  whom  it  is  made,  it  mnst  be  taken  that  the 
person  making  it  imdertook  that  it  was  true,  and 
Jbe  is  liable  personally  for  the  damase  that  has 
occurred."  The  present  Lord  Lindley,  then  a 
member  of  the  Court  of  Appeal,  expresses  it  on  p.  62 
tersely,  if  I  may  venture  to  say  so,  **  Where  an  agent 
assumes  an  authority  which  he  does  not  potsess,  and 
induces  another  to  deal  with  him  upon  toe  faith  that 
he  has  tiie  authority  which  he  assumes.*'  But  he 
says  that  is  an  exception  to  the  role  that  an  action  for 
damages  will  not  lie  against  the  person  who  honestly 
makes  a  misrepresentation  which  misleads  another. 
Now  that  ii  the  law  which  it  seems  to  me  I  have  to 
apply,  and  I  have  to  apply  ic  to  the  very  stiort  facts 
of  this  case.  I  propose  to  dispose  of  it  entirely  on  one 
point,  which,  strictly  speaking,  is  not  pleaded,  but 
which  seems  to  me  to  be  far  more  important  than  any 
of  the  other  points  which  are  put  forward.  On  tbe 
25th  of  December,  1897,  and  the  5th  of  March,  1898, 
respectiv(>ly  Mr.  Starkey  purported  to  transfer  in 
the  bank  books  two  sums  of  Consols  and  Bank  of 
England  Stock,  which  could  only  be  transferred  by 
his  signing  in  the  books,  as  the  attorney  for  the 
transferors,  the  transfers  of  course  being  made  out  in 
the  ordinary  form  as  transferred  by  the  stockholders— 
that  is  to  say,  the  persons  who  were  the  owners  of  ^e 
stock  in  the  bank  books.  That,  to  my  mind,  is  a 
complete  representatioin  by  him  that  he  tranrfeci  as 
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the  attorney  of  the  two  OliTen— in  other  words,  that 
he  is  a  person  authorized  to  transfer  in  their  name. 
One  need  not  pause  to  consider  whether  that  is  a 
oontraot  within  the  meaning  of  GoUen  v.  WHgJU,  wbioh 
applies  to  contract  only,  though  I  myself  have  no 
doabt  that  the  principle  of  CoUen  y,  Wright  coold  not 
be  confined  to  cases  of  contract  in  the  strict  sense  of 
the  word ;  but  the  other  case  which  I  dted.  and  which 
I  oit^d  mainly  for  that  purpose,  of  Firbank*s  Executors 
V.  Humphreyi  shows  that  the  principle  of  CoUen  y. 
Wright  is  applied  to  a  transaction  whioJi  may  or  may 
not  be  oontraoted,  and  the  tranaaotion  in  this  case 
comes  witbin  the  decision.  -  Now,  unless  there  is  some 
answer  to  that  in  the  arguments  which  I  have  heard 
on  behalf  of  Mr.  Starkey ,  it  follows  that  Mr.  Starkey 
is  liable,  on  that  principle,  by  ao  implied  contract,  to 
make  good  the  loss  which  the  bank  have  sustained  by 
acting  on  tbose  transfers  and  allowing  the  stock  to 
pass  into  the  name  of  other  holders,  and  which  at  the 
suit  of  the  plaintiff  in  the  principal  action  they  have 
been  ordered  to  make  good.    The  first  objection  is 
that  Mr.  Starkey  behaved  honestly— that  is  to  say,  he 
behaved   honestly  in   the  belief   that  he  had    the 
authority  of  those  principals  in  whose  name  he  pur- 
ported to  act.    That  he  did  honestly  believe  it  nobody 
could  possibly  doubt,  and  he  is  acquitted  of  anything 
approaching  improper  intent,  or  reidly,  acoordiog  to 
the  ordioary    course   of    business,  neglect   of    due 
precaution,  though  of  course  in  the  ordinary  course  of 
business  precautions  are  neglected  which  migbt  with 
advantage  and  with  a  view  to  perfect  safety  be  taken. 
But  he  says  he  honestly  believed  it    Mr.  Swinfen 
Bady  dted  me  Smout  v.  llberv  and  FMitt  ▼.  Walter  as 
authorities  to  show  that  that  honest  belief  excuses  him. 
I  doubt  whether  either  of  those  oases  go  to  that 
length.    There  is  certainly  an  expression  in  the  judg- 
ment in  Smout  v.  Ilhtry  which  tends  strongly  in  that 
direction,  to  say  tbe  least.    PolhiUr.  Walter,  I  think, 
may  possibly  be  explained  by  the  peculiar  character 
of  the  pleadings.    I  doubt  whether  the  judgment 
means  more  than  that  the  defendsut  would  not  be 
liable  on  the  pleadings  in  that  case.    But  those  oases 
are  old,  in  the  sense  that  there  are  modem  cases  which 
have  dealt  with  the  principle,  and  which  haye  made 
no  such  exception,  and  it  is  to  be  observed  that  Lord 
Lindley,  in  the  passage  whidi  I  have  just  quoted, 
sajB   this:     "Speaking    generally,    an    action    for 
damages  will  not  lie  against  a  person  who  honestly 
makes  a  misrepresentation  which  misleads  another." 
And  then  he  makes  the  exception  which  I  read, 
and  which  I  must  read  again,  *<  Where  an  agent 
assumes  an  authority  which  he  does  not  possess,  and 
induces  another  to  deal  with  him  upon  the  faith 
tbat  he  has  the  authority  which  he  assumes.'*     He 
says    that    is    an   exception   from   the   rule   that 
the  man    is   not  liable  who   honestly   makes   the 
representation.     It   follows  as  a  matter  of  course 
that  the  exception  covers  the  whole  of  the  rule,  and 
that  the  person  who  honestly  makes  the  representa- 
tion, but  so  as  to  come  within  tbe  exception  that  Lord 
Lmdley  lays  down,  is  liable  for  that  misrepresentation. 
But  if  that  were  not  so  I  sbould  have  no  difficulty 
in  saying  that  these  later  cases,  apart   from  aoy 
direct  statement  by  any  of  the  judges,  go  further  and 
expound  the  law  more  fully  than  it  is  expounded 
in  Smovi  v.  Ilhery  aod  Polhill  v.  Walter,  and  that 
the  authority  of  those  later  cases  must  be  upheld 
as  against  the  others,  and  that  may  possibly  be  refer- 
able to  improved  forms  of  pleadiugs.      There  may 
have  been  (I  do  not  profess  to  say  there  were)  very 
great  difficulties  in  sudi  a  form  of  action  as  I  am  now 
considering  in  the  time  of  those  two  other  cases. 
Then  the  other  objection,  and  there  is  only  one  other, 
u  that  the  bank  Imew  as  much  as  Mr.  Starkey  knew 
lumself ,  or,  at  any  rate,  that  they  had  the  means  Of 


knowhog.     To  a  great  extent  that  was  true.    It  is 
possible,  of   ootirse,  that  Mr.  Starkey  might  have 
taken  means  to  verify  the  siffnature  of  his  prindpal, 
but  the  bank  might  have  had  the  means,  also,  if  they 
had  chosen  to  follow  it  out.    The  answer  to  that  is, 
that  they  are  not  bound  to  do  anythiog  of  the  kind. 
How  far  they  are  bound  to  verify  tbe  signature  to  tbe 
execution  of  a  power  of  attorney  I  do  not  pause  to 
consider,  but  they  certainly  are  not  bound  as  between 
themselves  and  the  person  who  demands  to  act  under 
the  power  of  attorney,  to  see  that  that  power  of 
attorney  has  been  properly  executed.     In  discharge 
of  thdr  public  duties  they  would  probably  think,  as 
they  always  have  thought,  that  it  is  not  right  to  take 
the  risk  without  all  precautions  that  are  possible,  bat 
they  may  throw  the  risk  on  the  agent  who  comes, 
and  leave  it  to  him  to  justify  his  position  if  un- 
fortunately it   is  necessary  to  do  so.     Then  it  is 
said  that  all  this  was  known  to  these  stockbrokers, 
and  it  is  the  practice  of  stockbrokers  to  rely  on  the 
bank,  and  they  know  that  the  bank  take  these  pre- 
cautions, and  therefore  the  stodc  brokers  are  content 
to  leave  the  bank  to  take  all  the  precautions  which 
they  always  do,  and  which  they  did  in  this  particular 
case.    A  great  deal  that  the  bank  does  in  tbat  way, 
as  explained  by  the  witnestes,  is  obviouily  work  of 
supererogation,  and  they  are  not  bound  to  do  it,  and 
they  are  certainly  not  bound  to  tell  the  stockbroker, 
and  as  a  matter  of  fact  they  do  not,  because  one 
witness   particularly,    the    gentleman   who   was   a 
member  of  the  committee  of  the  Stock  Exchange, 
was  very  careful  to  say  that  he  only  knew  of  whiat 
was  done  externally.    He  does  not  know,  the  bank 
does  not  tell  him,  the  bank  would  noc  be  right  in 
tolling  him,  all  that  takes  place  within  the  walls  of 
the  l^k  itself.    That  is  no  excuse.    According  to 
the  authorities  Mr.  Starkey  has  hooestly  misrepre- 
sented a  fact,  he  has  honestly  misstated  that  he  was 
the  duly  authorized  agent  of  the  two  stoekholdvrs 
for  the  purpose  of  transferring  those  stocks.    It  is 
unfortunate  for  him  that  it  turns  out  to  be  untrue, 
but  according  to  the  law  of   England,  as  settled 
by  the  cases  to  which  I  have  referred,  he  is  liable 
for  that  nusrepresentation   in  point  of  fact      But 
the    bank   have    not    been    content    to    sue    Mr. 
Starkey,    who    executed    the    transfer,    but    they 
endeavoured  to  make  liable  his  two  partners,  and 
though  it  matters  of  course  not  a  whit,  because  Mr. 
Starkey  no  doubt  acted  as  one  of  the  firm,  and  if  he 
is  liable  no  doubt  that  wiU  set  iteelf  right  as  between 
himself  and  his  partners,  still  I  have  to  consider 
whether  any  relief  can  be  granted  against  the  others. 
To    my  mind   the   others    were   improperly  made 
defendants.    That  fortunately  has  not  added  to  the 
costs,  and  I  do  not  think  any  relief  can  be  granted 
against  them.    I  am  not  proposing  to  go  bads  to  an 
expoution  of  the  law.    I  shall  take  that  for  granted 
now.    But  let  us  apply  it  to  what  happened.    Tiie 
first  thing  that  took  place  was  that  Mr.  Starkey  and 
his  two  partners  together  applied  for  a  power  of 
attorney,  they  all  applied  for  it,  and  if  it  could  be 
maiotamed  that  they  were  liable  through  a  misrepre- 
sentetion  in  doing  that,  they  all  three  made  a  mis- 
representation, and  they  all  three  would  be  liable. 
But  what  is  the  action  which  we  are  considering, 
because  I  am  treating  it  as  if  it  were  an  entirdy  inde- 
pendent action,  as  perhaps  it  strictiy  ought  to  have 
been,  though  we  are  convenienUy  disposing  of  it  on 
what  is  called  a  third-party  notice  ?    It  is  in  action 
on  an  implied  warranty,  and  all  the  cases  lay  down 
without   exception   that   the   remedy   against    the 
agent— that  is  to  say,  the  person  who  has  purported  to 
act  as  agent  when  he  had  no  authority,  is  on  that 
implied  warranty  which  has  injured  the  plaintiff,  and 
in  the  action  you  can  only  recover  those  damages 
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whioh  have  been  snfifosred  by  leason  of  the  breach  of  the 
implied  warranty  or  impUed  oontract — it  is  immaterial 
wmoh.    Even  if  you  oonld  maintain  an  action  teohni- 
oally  without  aUeging  and   proving   the  damages 
incurred,  at  any  rate,  you  would  get  no  relief.  What 
they  might  do  in  the  King's  Bench  Division  beyond 
depriving  the  plaintiff  of  the  costs  I  know  not.    I 
certainly  should  not  hesitate  if  I  had  a  case  of  that 
kind  to  make  the  plaintifp  pay  the  defendant's  costs 
of  the  action.    It  is  impossu>le  to  suggest  with  any 
intelligence  that  this  application  alone  did  the  bank 
any  ha^,  or  csuied  them  any  injury  at  all.    It  is 
not  really  put  forward  in  that  way.    What  has  been 
attempted  to  be  done  is  to  link  tiiem  together,  and 
then  to  ground  an  action  on  each  of  them  considered 
with  respect  to  the  other.    But  that,  I  think,  is  a 
fallacious  way  pf  treating  an  implied  warranty.    You 
must  find  your  implied  warranty  in  one  document, 
or  in  one  act,  and  sue  upon  that,  or  you  can  put  the 
two  together  and  say  tiiey  are  one.    That  may  be, 
but  you  cannot  take  three  or  four  together  and  say, 
**  They  make  an  implied  warranty,  and  now  I  will  sue 
on  each  of  the  three  or  four  portions."  That  seems  to 
me  entirely  wrong.    Now  nothing  happened  on  this 
at  all.    The  application  was  made  for  the  power,  and 
the  power  was  issued.     It  might  very  well   have 
stopped  there.  I  venture  to  say,  that  if  it  had  stopped 
tbere,    not    only,    of   course,    would    there    nave 
been  no  action,    but  that  if   any   fanciful   person 
had   endeavoured   to    found   an   action    on    that, 
it  might  have  been    got  rid  of  in  a  very   speedy 
way.     The    next     step    is    that    the    powtr     is 
supplied,  and  the  power  is  made  out  in  the  name  of 
Mr.  Starkey  and  Mr.  Levison.    The  application  was 
only  for  the  two,  so  we  have  nothing  to  do  with  the 
other  partner  therp.    Then  the  power  came,  and  then 
the  demand  to  act  on  the  power  by  Mr.  Starkey  alone. 
Here  I  have  not  to  consider  the  question  of  the  others, 
but  going  back  to  the  power  again,  though  it  was 
part  of  file  history  of  the  case,  and  thoush  it  was 
necessary  that  it  should  be  proved  here  undoubtedly, 
and  we  should  know  all  about  it,  still  it  led  to  no 
action  itself.    The   whole   transaction   might    have 
stopped  there.    In  fact  part  of  the  defendant's  case 
is  that  it  ought  to  have  stopped  there,  and  the  bank 
ought  to  have  found  out  the  power  was  a  bad  one, 
and  at  any  rate  there  was  no  warranty  there  which 
led  to  any  damages,  and  no  damages  could  possibly 
be  recovered.    But   besides  that  we  have  what  is 
called  the  transfer  ticket,  which  is  the  mere  form 
apparently,  a  step  in  the  transaction,  and  that  is 
signed  in  each  case  by  Starkey  and  of  his  partners — 
that  is  to  say,  the  other  partner,  who  was  the  other 
attomev  in  the  power.    I  will  not  at  length  repeat 
what  I  nave  said,  but  nothing  came  of  it.    It  was  a 
step  in  the  whole  transaction^  and  it  is  necessary 
to  DC  borne  in  mind ;  but  it  is  only  a  step  in  the 
whole    transaction,    and     it    is    quite    impossible 
to     sue     for     damages     on     that.      It     appears 
to    me     that    an     action   founded   on    this — and 
those  are  the  only  real  cases  of  misrepresentation 
which  are  alleged  in  the  statement  of  claim— must 
inevitably  have  failed.    But  the  statement  of  claim 
points  out,  thoueh  it  does  not  state,  that  the  transfer 
was   executed  by  this   gentleman   Mr,  Starkey  as 
attorney,  and  having  executed  as  attorney,  I  think  he 
is  liable  on  that  ground.    Therefore,  of  course,  the 
whole  question  is  here  whether  Mr.  Starkey  is  Uable 
or  not,  and  it  matters  not  whether  one  member  of  the 
firm  or  the  whole  of  the  three  members  of  the  firm  are 
liable.    I  do  not  think  that  mining  only  one  liable 
ought  to  make  any  difference  in  the  coste  of  what  I 
wiU  call  the  action.     1^.  Starkey  must  pay  to  the 
bank  all  that  the  bank  are  bound  to  pay  to  the 
plaintiff  in  the  original  action,  including,  ol  course, 


the  costs  of  which  they  have  been  ordered  to  pay,  and 
they  must  beyond  that  pay  the  coste  of  this  third- 
party  notice. 

Solicitors,  Hore,  Po^tson,  <&  Bathurst ;    Freakfidds 
<fc  Williams;  Morley,  Shirreff,  A  Co* 


Chan.  Div. 
Farwell,  J. 


Feb.  9. 


In  re  Walkbb. 
Walkeb  v.  DimooMBE.  (a.) 


Infant  —  Accumulaiion  —  Maintenance— Mansion-house 
— Subscription  to  charities. 

Where  a  testator  directs  payment  of  an  annual  sum  for 
the  maintenance  and  education  of  a  tenant  for  life^  or  in 
toi7,  and  directs  accumulation  of  the  residue  for  his 
heneftt  if  he  shall  attain  full  age,  and,  in  the  event  of  his 
death,  on  specified  trusts. 

The  court  has  jurisdiction  to  allow  the  expenditure  of 
a  larger  annual  sum  if,  on  the  true  construction  of  the 
wiU,  there  is  a  paramount  intention  which  authorizes  it. 

This  was  an  originating  summons  in  which  Str 
Bobert  James  Milo  Walker,  an  infant  suing  by  his 
next  friend,  was  plaintiff,  and  the  trustees  of  the  will 
of  Sir  James  Wa&er  were  defendsnte,  to  have  a  sum 
of  £4,000  a  year  paid  to  the  mother  of  the  plaintiff 
to  enable  an  establishment  to  be  kept  up  at  Sand 
Hutton  Hall,  where  the  plaintiff  and  his  three  brothers 
might  reside. 

Butcher,  K,C.,  and  Wilhineon,  for  the  plaintiff, 
referred  to  Simpson  on  Infants,  262.  264 ;  GoUins  v. 
Collins,  31  W.  E.  660,  32  Ch.  D.  229 ;  Hunt  v. 
Parry,  34  W.  E.  773,  32  Ch.  D.  383;  Qriggs  v. 
Qihson,  Ex  parte  Maynard,  14  W.  E.  613;  Havelock 
V.  Havelock,  29  W.  E.  869,  17  Oh.  D.  807 ;  Bevel  v. 
Waikinson,  1  Ves.  sen.  93;  Bennett  v.  Wyndham,  6 
W.  B.  410,  23  Beav.  621. 

Davenport,  for  the  trustees  and  the  younger  sons. 

Fabwell,  J.— The  testator.  Sir  James  Walker, 
was  the  great  grandfather  of  the  ijreseut  plaintiff, 
who  is  an  infant  and  tenant  in  tail  in  x)ossessioD 
under  the  limitations  contained  in  the  wilL  His 
father  and  his  grandfather  died  in  1899  and  1900 
respectively.  The  testator  died  in  1883.  This 
is  an  appucation  asking  that  the  trustees  may  be 
permitted  to  expend  some  £4,000  a  year  in  keep- 
ing up  Sand  Hutton,  the  mansion-house  on  the 
property,  and  paying  the  mother  of  the  infant 
plaintiff  a  sum  of  money  to  enable  an  establish- 
ment to  be  kept  up  at  Sand  Hutton,  where  the 
infant  tenant  in  tail,  who  is  now  ten  years  old,  and  his 
three  brothers  may  reside.  The  estate  was  a  very 
large  one,  and  I  am  told  it  appears  in  the  evidence 
that  it  is  about  £11,000  or  £12,000  a  year  in  land, 
and  some  half  a  miUion  or  so  in  personalty,  which  is 
given  by  a  codicil  to  be  invested  in  the  purchase  of 
land  to  be  settled  to  similar  uses  to  those  devised  bv 
the  will.  I  should  have  mentioned  that  the  wiU 
directe  the  settlement  to  be  made,  but  inasmuch  as  it 
sets  out  very  fully  the  provisions  which  are  to  be 
conteined  in  the  settlement,  and  the  settlement  is.  I 
am  told,  practically  a  copy  of  the  powers  in  the  wilL 
I  am  dealing  only  with  the  words  as  contained  in  the 
wilL  The  testetor  directe  that  during  the  minority 
of  every  person  entitled,  either  as  a  tenant  for  life  or 
in  tail  by  purchase  to  the  possession  of  the  fres- 

(a.)  Beported  by  Paul  SxRicxLAin),  Esq.,  Bazrister- 
at-Law. 


VoLXLix.      [Apm».i«n.]       THE  WEEKLY  REPORTER. 


S9& 


High  Ooxtbt. 


In  be  Walker.— -Elleit  v.  Gbeat  Nobthebn  Bailway  Co. 


High  Coxtbt. 


holds  the  trustees  may  manage  the  hereditaments,  and 
reoeive  the  rents  and  profits,  and  make  any  new  or 
additional  btuldings,  fences,  plantations,  or  other 
improvements  thereon  as  the  trostees  ehall  think 
proper  and  most  advantageotis  for  ttte  same  heredita- 
ments, and  the  persons  interested  therein,  and  to 
apply  for  such  purposes  accordingly  any  part  of 
the  rents  and  profits  of  the  hereditaments,  and  so  on. 

Then  there  is  a  provision  for  £500  a  year  for  the 
maintenance,  ednoation,  or  benefit  of  the  minor  until 
he  attains  eighteen,  and  £600  a  year  after  eighteen, 
and  a  direction  to  accumulate  tbe  residue  for  the 
benefit  of  such  tenant  for  life  or  in  tail  as  aforesaid, 
if  he  or  she  shall  attain  full  age ;  but  if  he  or  she 
shall  die  under  that  age,  then  to  hold  all  investments 
and  accumulations  of  surplus  rents  during  his  or 
her  minority,  upon  the  trusts  therein  directed  con- 
cerning the  moneys  to  arise  from  any  sale  of  the  settled 
estates.  > 

It  is  obvious  that  £500  a  year  is  wholly  inadequate 
to  keep  up  Sand  Hutton.  There  is  a  general  power 
of  leasing  in  the  will  which  does  not  exclude  the 
mansion-house ;  but  there  is  one  element  of  evidence 
to  show  that  the  testator  regarded  Sand  Hutton  as 
the  family  mansion-house,  because  there  is  a  request 
in  his  will  that  his  son  would  reside  at  Sand  Hutton. 

The  qaestion  that  I  have  to  consider  is  whether  I 
have  any  jurisdiction  on  the  true  consttuction  of  the 
will  to  authorize  the  trustees  to  make  this  expenditure, 
which  is  larser  than  that  which  is  mentioned  in  the 
will.  I  dedine  to  accept  any  euggestion  that  the 
court  has  an  inherent  jurisdiction  to  alter  a  man's 
will  because  it  thinks  it  beneilcial.  It  seems  to  me 
that  is  quite  impossible ;  but  on  the  true  construction 
of  the  will  it  is  open  to  the  court  to  have  regard  to 
what  has  been  called  sometimes  the  paramount  in- 
tention, and  which  I  tbink  i«  what  is  pointed  at  by 
Lord  Hardwicke  and  Pearson,  J.^  in  the  cases  I  have 
before  me.  The  case  of  Bevel  v.  Watkhison  was  a 
very  strong  ooe.  Lord  Hardwicke  there  had  a  tenant 
for  life  and  a  remainderman.  There  were  charges 
upon  the  estate,  the  interest  on  which  more  than 
absorbed  the  whole  of  the  income  of  the  property, 
and  of  course,  there  b^g  no  express  direction,  I 
thmk,  in  the  will,  at  law  the  tenant  for  life  was 
bound  to  keep  down  the  interest  on  the  charges ;  but 
Lord  Hardwicke  said  that  there  was  in  that  case 
a  paramount  intention  that  the  tenant  for  life 
should  not  starve,  and  he  accordingly,  notwith- 
standingf  that  the  income  was  not  siifficient  to 
keep  down  the  interest  on  the  incumbrances, 
directed  maintenance  of  the  tenant  for  life. 
That  was  extended  by  Pearson,  J.,  in  the  case 
of  Collins  V.  Collins,  to  the  education  and  bringing 
up  of  the  infant  in  a  way  suitable  to  the  position 
wnich  he  was  likely  to  fill  in  the  world  afterwards ; 
and  that  appears  to  me  to  rest  also  on  the  same 
principle  of  parsmountintention.  So  that  a  testator  who 
settles  his  property  on  A.  for  life,  with  remainders 
over,  and  provides  for  infants  being  maintained,  does 
not.  when  he  mentions  a  sum  for  maiotenance,  and 
directs  an  accumulation  of  the  rest,  without  negative 
words,  necessarily  exclude  all  intention  that  the 
estate  should  be  kept  up,  and  the  infant  should  be 
lnx>ught  up,  in  a  way  buitable  to  the  position  which 
he  has  pointed  out  for  him  by  bis  will.  There  are,  in 
fact,  two  intentions  running  side  by  side  in  the  will ; 
one  is  that  the  infant  is  to  inherit  the  fall  enjoyment 
at  twenty-one  of  that  which  he  now  has  possession 
subject  to  the  management  clauses;  the  other  is 
that  he  shall  have  an  allowance  of  £500  a  year. 

I  tbink  I  do  no  violence  to  the  words  of  this  will 
when  I  regard  the  £500  a  year  as  a  sort  of  allowance 
which  a  parent  in  the  position  of  tiie  testator  here 
makes  to  a  son  who  is  under  age ;  either  allowing  it 


to  him  personally,  or  regarding  it  as  the  amount 
which  would  be  necessary  to  pay  his  school  bills,  and 
his  clothing,  and  so  on,  his  father  providing  and 
keeping  up  the  home,  the  family  estate,  and  the 
family  mansion  at  which  the  boy  lives  with  him. 
The  direction  as  to  management  in  this  will  to  my 
mind  points  to  that.  The  testator  certainly  did  not 
contemplate  that  Sand  Hutton  Hall  should  be  shut 
up.  On  the  contrary,  he  leaves  heirlooms  to  go  with 
the  estate  and  to  be  enjoyed  in  the  mansion-house. 
He  certaixily  did  not  contemplate  that  the  family 
mansion  should  be  let,  because  I  think  if  he  had,  he 
would  have  expressed  it  in  terms ;  and  although  the 
power  is  wide  enough  to  include  liie  letting  of  Sand 
Hutton  in  esse  it  b^ame  necessary,  I  think  probably 
the  testator  had  no  contemplation  of  the  possibility 
of  letting,  nor  would  it  be  desirable  or  convenient 
that  the  house  should  be  let  as  a  furnished  house 
with  the  heirlooms  in  it  unless  it  was  absolutely 
unavoidable.  I  therefore  hold  that  on  the  true  con- 
struction of  this  will  I  have  authority  to  accede  to 
the  suggestion  which  is  made  to  me.  It  seems  to  me 
that  if  any  particular  case  is  more  in  point  than 
another  as  showing  the  jurisdiction  to  do  such  a 
thing  as  this,  and  as  bearing  out  the  view  expressed 
in  two  cases  I  have  alreMly  dted,  it  is  the  case 
of  Qriggs  v.  Oibson,  before  Lord  Hatherley.  No 
question  is  here  raised  by  Mr.  Davenport  that  the 
amount  is  insufficient,  and  it  seems  to  me  to  be  a 
very  fair  and  proper  amount ;  and  as  regards  one 
item  of  charities,  which  Mr.  Butcher  specially  called 
attention  to,  although  I  am  not  aware  that  cases 
are  reported,  certainly  within  my  own  recollection 
many  times  in  esses  of  large  estates  judges  have 
allowed  a  sum  to  be  expended  for  charities  on  the 
footing,  amongst  other  things,  that  it  is  within  the 
principle  that  the  son  is  to  l£  brought  up  and  to  live 
on  t^e  property,  keeping  up  the  reputation  of  the 
family  and  the  estate ;  and  that  he  could  not^  do  if 
the  ordinary  subscriptions  to  charities  which  ^  a 
country  gentleman  living  in  the  country  necessarily 
pays  riiould  not  be  paid  on  behalf  oi  the  infant. 
Therefore  I  will  make  an  order  as  asked. 

Solicitors,  Long  &  Gardiner,  for  Crust,  Todd,  Mills, 
&  Sons,  Beverley. 


March  9. 


K.  B.  Div.     \ 
(Bucknill,  J.)  j 

Ellen  v.  Gbeat  Nobthbbn  Railway  Co.  (a.) 

Negligence — Personal  injuries—Acceptance  of  money  in 
full  discharge  of  claim  for  compensation— Subsequent 
development  of  injuries  not  b^ore  apparent — Claim 
for  further  damages— Bight  to  bring  action. 

The  plaintiff,  who  was  injured  in  a  railway  collision, 
signed  a  receipt  for  a  sum  of  money  paid  him  by  the 
railway  company  in  full  satisfaction  and  discharge  of 
all  claims.  He  returned  to  work,  but  his  eyesight  so&n 
began  to  fail,  and  he  became  totally  blind. 

Having  commenced  an  action  to  recover  damages  from 
t?ie  railway  company,  the  defendants  pleaded  that  the 
action  was  not  maintainable,  and  the  question  was  ordered 
to  be  tried  first  whether  the  plaintiff  had  by  his  conduct 
debarred  himself  from  suing  for  damages. 

Held,  that  the  action  was  maintainable,  it  being  a 
question  for  the  jury. 

Action  to  recover  damages  for  personal  injuries, 

(a.)  Beported  by  Ebskine  Beid,  Esq.,  Barrister- 
at-Law. 
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alleged  to  hare  been  tustained  by  reaion  of   the 
negligenoe  of  the  defendants'  vervants. 

On  the  16th  of  March,  1899,  in  hii  oapadty  of 
postal  sorter,  the  plaiotiff  was  trav^Uiog  on  the  Great 
Northern  Bailway  from  Betford  towaras  Donoaster, 
and  was  injured  in  a  collision  that  ocoarred  nesr 
Babworth  Crossing.  He  sustained  injuries  which 
caused  concussion  of  the  brain  and  general  shock  to 
the  nervous  system.  He  was  examine  l  by  hit  own 
doctor  and  by  doctors  on  behidf  of  the  railway  com- 
pany, and  it  was  admitted  that  he  was  not  informed, 
and  that  the  doctors  had  tbemselves  no  idea,  that 
he  had  sustained  injuries  other  than  those  above- 
mentioned,  and  that  they  were  only  temporary.  In 
tbis  belief  he  instructed  hif  solidtor  to  accept  from 
the  Great  Northern  Bailway  Co.  on  his  behalf  £190, 
and  sign  the  following  receipt:  <*Sept.  26,  1899. 
Beoeiyed  of  the  Great  Northern  Bailway  Co.,  per 
W.  B.  Jones,  Esq.,  the  sum  of  £190  in  full  satisfac- 
tion and  discharge  of  all  claims,  legal  and  medical 
chttrges  included,  in  respect  of  injuries  sustained  by 
Mr.  T.  K  J.  EUen  near  Babworth  Croesiog,  Betford, 
on  the  16th  of  March,  1899." 

He  returned  to  his  work,  but,  after  an  interval, 
found  his  eyesight  was  beginning  to  fail,  and  ia 
February  of  last  year  he  was  dismissed  from  his 
employment  in  the  Poet  0£ftce.  Ha  had  sinoe  become 
totally  blind  and  destitute. 

The  plaintiff  alleged  in  bis  statement  of  daim  that 
the  failure  of  his  eyesiffht  was  caused  by  the  injuries 
sustained  in  the  collision,  and  he  sought  to  recover 
compensation  in  addition  to  the  sum  he  has  already 
been  paid. 

The  defendants  pleaded  there  had  been  an  accord 
and  satisfaction,  and  that  the  action  was  accordingly 
one  thftt  could  not  be  maintained. 

It  was  ordered  at  chambers  that  this  quettion  of 
law  should  be  tried  by  a  judge  alone,  before  the  trial 
of  the  issues  of  fact 

The  defendants  admitted  for  the  purposes  of  this 
defence  that  neither  the  plaintiff  nor  his  doctor  at  the 
time  of  the  settlement  knew  or  had  reasonable 
grounds  for  suppomng  that  the  plaintiff's  eyesight 
was  or  would  be  affected ;  the  plaintiff  on  his  part 
admittiog  the  receipt  of  the  £190. 

M'CaU,  K.C.,  and  W.  Clarke  HaU  appeared  for  the 
plafaitiff. 

Montague  Ltuh,  lor  the  railway  company. 

BtroKNiLL,  J.—The  question  I  have  to  decide  in 
this  case  is  whether  the  plaintiff  who  was  iojured  in 
the  collision  near  Betford  on  the  16th  of  March,  1899, 
and  who  afterwards  signed  a  receipt  for  a  sum  of 
money  paid  bjr  the  railway  company  in  full  satis- 
faction and  discharge  of  all  claims  he  might  other- 
wise make,  bound  himself  by  that  contract  not  to  sue 
for  damages  he  now  alleges  he  suffered  by  reason  of 
that  collision  which  have  since  developed  themselves. 
Now  I  am  not  going  to  shut  the  plaintiff  out  from 
having  that  question  tried  by  a  jury,  ^tecause  I 
think  it  is  a  question  for  a  jtury  to  answer.  If  the 
acceptftnce  of  tne  money  and  the  document  signed  by 
the  plaintiff's  solicitor  amounts  to  an  agre«»ment 
as  distinguidied  from  a  receipt,  the  plaintiff  has 
made  a  binding  bargain  and  he  must  stand  by  it. 
Attention  has  bsen  drawn  to  the  fact  that  the  pleader 
has  used  the  word  agreement  in  the  statement  of 
daim,  but  I  think  the  pleading  is  nevertheless  capsble 
of  the  followiog  construction :  The  plaintiff  said  in  it 
that  he  had  concussion  of  the  brain  and  general 
shook,  and  that  he  did  not  know  that  he  had  sus- 
tained any  other  injury,  and  that  with  that  know- 
ledge only  he  gave  the  defendants  a  receipt  for  £190 


in  full  satisfaction  of  all  daims  in  respect  of  the 
injuries  of  which  he  then  had  koowledge,  but  that  if 
he  had  known  that  he  was  to  be  tied  down  on  the 
development  of  something  of  which  he  had  then  no 
idea,  he  would  not  have  accepted  the  £190,  and 
therefore  he  was  still  entitled  to  go  to  a  jury  and  ask 
them  to  gi«e  him  damages  in  addition  to  those 
received  for  the'  devdopment  of  the  further  injuries 
in  respect  of  whidi  he  had  never  intended  to  give  a 
recdpt^  During  the  argument,  Pro8$er  v.  Lancashire 
and  Yorkshire  Accident  Ineurance  Co.f  6  Times  L.  £. 
285,  was  dted,  in  which  Huddleston,  B  ,  on  the 
authority  of  Bideal  v.  Oreat  Westenh  Railwiy  Co., 
1 F.  &  F  706,  proposed  to  leave  to  tt>e  jury  the  qaestion 
whether  the  plaintiff  inteoded  at  the  time  he  signed 
the  recdpt  and  agreement  to  debar  himac'lf  fram 
claiming  f*  r  any  subsequent  disablement  arising  out 
of  the  acddent.  I  take  that  case  as  a  guide,  and 
although  it'is  not  on  all  fours  with  the  preeent  case 
because  the  jury  there  was  discharged  by  consent, 
and  on  appeal  the  Court  of  Appeal  held  the  pl«ntiff 
was,  as  the  judge  dedded,  entitled  to  succeed  on  the 
true  construction  of  the  agreement  itsdf ,  y«t  it  is  a 
decision  that  shows  the  spirit  in  whidi  the  court  has 
approached  questions  of  this  kiod,  and  sopporta  me  in 
deciding  that  in  tbis  case  it  is  not  for  me  as  a  judge 
to  say  on  the  wordmg  of  their  pleading  whether 
there  has  or  has  not  been  a  bindiof^  contract  sndi  as 
would  debar  tlie  plaintiff  from  maint»uiing  a  further 
daim  for  compensation.  My  interlocutory  judgment 
is  for  the  plaintiff,  with  costs  against  the  dnendants, 
but  I  will  grant  leave  to  appeal. 

Solidtors  for  the  plaintiff,  Wareham  &  Waugh. 

Solidtor  to  the  defendant  company,  B,  H.  Dawe. 


(Bruce  i^d  PhilKmore,  JJ.)  }        ^"^^  ^ '  ^•^^  ^^• 

Hull  v,  London  County  Council,  (a.) 

Metropolis — Building — General  line  of  huHdings— 
*•  Projection  *'— Elect/tic  sign  affixed  to  wall  of  house 
— Lapse  of  time  between  offence  and  information — 
London  Building  Act,  1894  (57  <fe  58  Vict,  c  ccxiii.), 
s.  73.  sub-section  %— Summary  Jurisdiction  Act, 
1848(ll«fcl2  Fie*,  c.  43),  «.  11. 

By  an  agreement  in  writing  the  ap2)^lant  let  to  an 
advertiser's  agent  a  position  covering  the  first-floor 
window  of  a  house  in  the  Seven  Sisters-road  for  the 
purpose  of  erecting  an  electric  advertising  sign.  The 
sign  consisted  of  a  wooden  case  with  a  glass  front,  which 
was  attached  to  the  external  wall  of  the  house  by  iron 
brackets^  a  space  of  six  inches  intervening  between  the 
back  of  the  case  and  the  level  of  the  front  wall.  The 
cornice  of  the  shop-front,  which  was  below  the  sign,  pro- 
jected twenty  inclies  beyond  the  external  wall  of  the 
premises  so  that  the  sign  projected  four  inches  less  than 
the  existing  projection  of  the  premises. 

More  than  six  months  after  the  sign  was  completely 
erectedf  the  respondents  laid  an  information  against  the 
appellant  for  an  offence  under  section  73,  sub-section  8, 
of  the  London  Building  Act,  1894,  in  extending  a  pro- 
jection beyond  the  general  line  of  buildings,  without  the 
respondents*  permission.  The  summons  was  heard  by  a 
metropilitan  magistrate,  and  at  the  hearing  a  furwer 
point  was  raised  by  the  appellant,  whether  the  prosecution 


(a.)  Beported  by  Bbskinb  Sbid,  Bsq.,  Barrister* 
at-Law. 
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of  the  alleged  offence  wob  hatred  wider  eedion  11  0/  the 
Summary  Jurisdiction  Act,  1848,  by  lapae  of  time,  the 
»ign  having  been  erected  on  the  20<A  of  June,  1899:  notice 
to  remove  served  on  the  IQth  of  Ma'ch,  1900,  arui  the 
information  laid  on  the  llth  of  May,  1900,  which 
information  alleged  that  the  offence  was  committed  on  or 
about  the  I9th  of  December,  1899,  the  date  when  the  sign 
was  first  brought  to  the  attention  of  the  council.  The 
magistrate  decided  in  favour  of  the  council,  and  convicted 
the  appellant. 

Held  (allowing  the  appeal),  thai  the  eredion  of  the  sign 
was  not  an  offence  within  section  73  (8)  of  the  London 
Building  Act,  1894,  which  section  only  extended  to  such 
projections  as  were  part  of  the  architectural  structure  of 
the  hiildmg  itself. 

Held,  also,  that,  if  this  s^gn  were  a  ** projection,^* 
nevtrtheless  the  information  was  barred  by  lapse  of  time 
under  section  11  of  the  Summary  Jurisdiction  Act,  1848. 

Held,  further,  that  the  tenancy  would  have  been  no 
answer  to  t?ie  charge* 

This  was  an  appeal,  by  oase  stated,  from  the  decision 
of  the  metropolitan  magistrate,  James  Bros,  Esq., 
sittinic  at  Glerkenwell,  convicting  the  appellant  nnd^r 
an  infonnation  preferred  by  Mr.  Thomas  Chilvers,  on 
bebalf  of  the  respondents,  obar^g  the  appellant 
with  nnlawfoUy  extending  a  projection  at  No.  209, 
Seven  Sisters-road,  Islington,  bi^yond  the  genwal  line 
of  boildings  of  Seven  Sisters-road  and  Campbell-road, 
Islington,  without  the  permission  of  the  oonnoil, 
contrary  to  section  73  (8)  of  the  London  Bnildmg 
Act,  1894  (67  ft  58  Yict  c  coziii). 

Upon  tho  hearing  of  the  information  the  followinir 
facts  were  proved :  No.  209.  Seven  SUters-road  is  at 
the  comer  of  Seven  Sisters-road  and  Oampbell-rosd, 
Islington. 

By  an  agreement  in  writing  made  on  the  9th  of 
Jmie,  1899,  the  apellant  let  to  Mr.  S  H.  Benson,  an 
advertiser's  agent,  a  position  covering  the  first  floor 
window  at  the  comer  of  the  premises  for  the  purpose 
of  erecting  thereon  an  electric  or  other  advertising 
ngn. 

The  tenancy  was  to  commence  as  soon  as  the  sign 
was  let,  and  in  any  case  not  later  than  the  24th  of 
June,  1899,  and  was  to  be  for  the  term  of  ote  year, 
with  the  option  of  renewal  for  a  period  of  not  less 
than  two  years  at  a  yearly  rental  of  £20 

This  agreement  was  entered  into  by  Mr.  Benson  on 
behalf  of  his  clients,  Messrs.  Frederick  King  ft  Go. 
(limited),  whose  registered  office  is  in  London.  They 
were  the  proprietors  of  an  article  known  as  Edwards' 
Desiccated  Soup,  which  was  the  subject-matter  of  the 
advertisement. 

Between  the  13th  and  20th  of  June,  1899,  the  Electric 
Sign  and  General  Advertising  Co.  (Limited)  put  up 
for  Messrs.  Frederick  King  ft  Co.  (Limited)  an  electric 
advertisement  sign  over  the  front  of  the  appellant's 
premises  in  the  position  mentioned  in  the  agreement. 
Tlie  sign  was  commenced  to  be  put  up  on  the  13th  of 
Jnne,  1899,  and  was  completely  affixed  to  the  external 
wall  of  the  premises  on  the  20th  <  f  June,  1899.  It 
consisted  of  a  wooden  case  with  a  glass  front,  the 
case  being  attached  to  the  extermd  wsll  of  tbe 
premises  by  iron  brackets,  a  space  of  6in.  inter- 
vening between  the  back  of  the  case  and  the  wall, 
and  a  portion  of  the  apparatus  working  the  sign  being 
within  the  room  on  the  first  floor.  The  sign  messuret 
lOft  6in.  in  height  by  7ft.  in  breadth,  and  when  lighted 
by  electricity  shows  an  advertisement  of  Edwarda' 
Desiccated  Soup.  The  sign  was  placed  immediately 
over  the  cornice  of  the  shop-front  and,  including  the 
iron  brackets,  projected  only  16in.  beyond  the 
external  wall  of  the  premises.  The  cornice  of  the 
shop-front,  which  was  below  the  sign,  projected 
20in,  beyond  the  external  waU  of  l^e  premises,  so 


that  the  sign  projected  4in.  less  than  the  eodstiDg 
projection  of  the  cornice.  The  sign  did  not  project 
over  the  highway. 

On  the  16th  of  Msroh,  1900,  a  notice  was  served 
on  the  appellant  reqmring  him  to  comply  with  the 
Iaw.  The  information,  which  was  preferred  on  the 
17th  of  May,  1900,  charged  that  the  offence  was 
committed  on  or  about  the  19th  of  December,  1899, 
the  date  on  whidi  it  was  brought  to  the  attention  of 
the  council. 

On  the  2nd  of  June,  1900,  the  superintending 
architect  of  metropolitan  buildings  gave  bis  certificate 
defining  the  general  line  of  builmngs  of  the  premises 
as  being  tbe  main  fronts  of  the  buildiogs  on  the 
eastern  side  of  C«mpbell-rosd  and  on  tbe  northern 
side  of  Seven  Sisters-road  respectively. 

On  the  part  of  the  appellant  it  was  contended  that 
the  information  was  invalid,  inasmuch  as  it  was  not 
laid  within  six  calendar  months  from  the  time  when 
the  matter  arose,  as  required  by  section  11  of  the 
Summary  Jurisdiction  Act,  1848  (11  ft  12  Vict  o.  43) ; 
that  the  offence,  if  any,  was  complete  and  the  matter 
of  the  information  arose  on  the  20th  of  June,  1899, 
the  date  on  which  the  sign  was  completely  affixed 
to  the  premises;  that  the  aUeged  offence  was  not 
a  continuing  offence,  and  was  wrongly  stated  in 
the  ioformation  to  have  been  committed  on  or  about 
the  19th  of  December,  1899 ;  that  the  sign  was  not  a 
projection  within  the  mesniog  of  section  73  (8)  of  the 
London  Building  Act,  1894,  inasmuch  as  the  sign  did 
not  extend  beyond  the  exisUng  projection  of  the  shop 
cornice  and  did  not  exteod  owr  the  highway ;  and 
tbat  the  appt-Uant  was  not  liable  or  a  proper  defendant 
to  the  information,  inasmuoh  as  by  the  agreement  he 
had  demised  the  part  of  the  premises  on  which  the 
sign  was  affixed  and  had  no  power  to  control  or  alter 
the  position  of  the  sign  witnout  trespassing  on  the 
property  of  his  t^^nant  or  to  remedy  the  alleged  breach 
of  the  section.  Ou  behalf  of  the  ooundl  it  was  con- 
tended tbat  tbe  offence  was  a  continuing  offonoe,  tliat 
the  sign  was  a  projection,  and  that  the  aroellant  was 
liable  notwithstanding  the  agreement.  The  learned 
magistrate  fouod  a«  a  fact  that  the  sign  did  project 
beyond  the  geoeral  line  of  buildings  in  the  streets  as 
defined  by  the  snperintendiog  architect,  and  held  that 
the  offence  was  a  continuing  offence.  The  questions 
for  the  opinion  of  the  court  were — (1)  Whetber  the 
prosecution  of  the  alleged  offence  was  barred  under 
section  11  of  the  Summary  Jurisdiction  Act,  1848,  by 
lapie  of  ttme ;  (2)  whether  the  sign  constituted  a  pro- 
jection within  the  meaning  of  section  73  (8)  of  the 
London  Building  Act,  1894 ;  (3)  whether  the  appellant 
could,  haviog  regard  to  the  agreement,  under  the 
circumstances  be  properly  convicted  of  the  alleged 


Macmorran,  K,C,,  and  G.  M,  B,  Kewrick,  for  the 
app»lUnt — This  sign  is  no  part  of  the  architectural 
structure  of  the  building,  and  therefore  the  conviction 
under  section  73  (8)  of  the  London  Building  Act, 
1894,  must  be  quashed.  That  section  enacts  **  that 
the  following  provisions  shall  (except  with  the  con- 
sent of  the  coanoil]  apply  to  projections  from  build- 
ings," Imd  when  these  are  looked  into  it  is  dear  that 
such  a  *'  projection  "  as  this  sign  is  not  intended  to 
be  included.  This  is  dear  even  when  sub-section  8, 
uoder  wbioh  the  prosecution  was  instituted,  is  con- 
sidered alone,  for  tbat  enactt  that  '*  except  so  far  as 
is  permitted  in  this  section  in  the  case  of  shop-fronts 
and  projecting  windows,  and  with  the  exception  of 
water-pipes  and  their  appurtenaoces,  coping,  string- 
courses, cornices,  facias,  window  dressings,  and  other 
architectural  decorations,  no  projection  from  any 
building  shall  extend,  &c."  Tne  projections  which 
are   there   specially  exempted,  but   for   this   idb- 
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aeotion,  would,  as  forming  part  of  the  buttding,  come 
withiathe  general  heading  of  the  seotion  as  being 
projections  from  a  building  which  were  necessarily 
attached  and  formed  part  of  the  building  itself .  The 
reason  is  to  be  found  in  the  fact  that  other  projec- 
tions—i.^.,  things  merely  added  to  the  buildings  and 
projecting  iiierefrom — ^had  been  dealt  with  in  earUer 
acts — for  example,  projections  eadangering  or  in- 
commoding the  passa^  of  the  public  along  the  street 
are  dealt  with  in  section  119  of  the  Metropolis  Local 
Management  Act,  1855.  If  the  respondents  are  right 
in  their  contention  this  section  would  include  shop 
lamps,  reflectors,  clocks,  and  other  like  projections. 
Moreover,  we  say  the  proceedings  were  commenced 
too  late.  This  is  not  a  continuing  offence  within  the 
meaning  of  section  200,  sub-section  3.  And  in  the 
absence  of  express  words  a  penal  clause  must  be  con- 
strued strictly :  London  County  Council  ▼.  CroM^  66 
L.  T.  Eep.  731,  40  W,  E.  Dig,  148  ;  Marshall  v. 
8mUh,  L.  B.  8  0.  P.  416,  21  W.  R.  Disr.  139;  Metro- 
politan Board  of  Works  v.  Antony,  33  W.  R.  166, 
54  L.  J,  M.  C.  39;  Welsh  v.  West  Ham  Corporation, 
[1900]  1  0.  B.  324,  48  W.  R.  Dig.  102.  Lastly,  we 
say  that,  the  appellant  having  leased  the  position  to 
a  third  party,  the  information  was  laid  against  the 
wrong  person. 

Avory,  K.C,  for  the  respondents. — ^The  summons 
was  rightly  taken  out  under  section  73,  for  that 
section  dee^  with  things  of  a  soialler  character  than 
section  22,  and  these  two  sections  should  be  read 
together.  I  admit  tliat  by  the  earlier  Acts  such  pro- 
jections at  a  clodc  or  a  horiaontal  flagstaff  are  dealt 
with,  but  these  signs  are  as  much  part  and  parcel  of 
the  house  to  which  they  are  attached  as  a  porch 
shelter  which  projects  over  the  pavement  without 
pillars  to  support  it.  The  test  is  whether  the  pro- 
jection is  attached,  is  dovetailed  into  the  fabric  in 
such  a  substantial  way  that  it  reasonably  ought  to  be 
regarded  as  part  of  the  building  itfelf  and  not  a 
mere  appurtenance  thereto :  Oohurg  Hotel  v.  London 
Chunty  Council.  16  Times  L.  R.  9,  63  J.  P.  805,  46 
W.  R.  Dig.  120.  If  the  projection  is  part  of  the 
structure  then  the  consent  of  the  council  is  necessary ; 
Ellis  V.  Plumstead  Board  of  Works,  41  W.  R.  496,  68 
L.  T.  Rep.  291,  and  Venner  v.  MDonell,  45  W.  R.  267, 
61  J.  P.  181,  throw  light  on  this  principle.  I  say  that 
the  erecting  of  a  thkigis  the  off«*nGe,  the  retaining 
it  in  position  after  notice  is  the  continuing  offence : 
London  County  Council  v.  Worley,  43  W.  R.  11,  [1894] 
2  Q.  B.  826.  This  sign  is  firmly  afi&xed  to  the  budding 
just  as  a  large  flov^er  box  would  require  to  be,  and  as 
the  Act  did  not  wi^  to  interfere  with  ordinary 
window  boxes,  but  did  intend  to  prevent  the  attach- 
ment of  large  glass  ferneries  or  covered  flower  stands, 
the  consent  of  the  local  authority  was  made  necessary 
by  section  210  (16)  of  the  Act.  The  whole  object  of 
the  Legislature  was  to  preserve  the  uniformity  of  the 
street.  It  is  therefore  unneoesnary  to  show  that  the 
projection  is  an  annoyance.  These  signs  are  so  large 
now  that  it  is  quite  time  that  the  council  interfered 
and  stopped  them  bcdng  erected  without  content. 

Macmorran,  K.C.,  replied. 

Cur\  adv.  vulU 

Bbucb.  J.,  read  the  following  written  judp^ent  of 
the  court :  In  ti^is  ca^e  we  think  that  the  sign  does 
not  oonstitute  a  projection  within  the  meaning  of 
section  73,  sub-section  8,  of  the  London  Building  Act, 
1894.  The  section  in  question  commences :  "  The 
following  provisions  shall  (except  with  the  consent  of 
the  council)  apply  to  projections  from  buildings.*'  In 
order  to  ascertain  the  meaning  of  the  phrase  ''  pro- 
jections from  buildings,"  used  at  the  commencement 


of  the  section,  and  the  meaning  of  the  words  "pro- 
jection from  any  building,"  used  in  the  last  sab- 
section,  the  provisions  of  the  whole  section  most  be 
considered.    The  first  sub-section  provides  in  substance 
that    every   coping,    cornice,    string-course,    facia, 
window  drei sing,  and  such  like,  and  every  architec- 
tural projection  or  decoration  and  also  the  eaves, 
barge  boards,  and  cornices  to  any  overhangjnfl^  roof 
shall,  except  as  therein  mentioned,  be  of  brick,  tile, 
stone,  or  other  fireproof  material.      We  think  it  is 
clear  that  this  sub-section  refers  only  to  projeotioDS 
from  buildings  in  the  nature  of  architechiral  projec- 
tions or  decorations  and  to  the  overhanging  parts  of 
buildings,  and  it  relates  to  the  material  for  the  con- 
struction of  the  parts  of  buildings  to  which  it  refen. 
Sub-section  2  enacts  that  everv  balcony,  oomioe,  or 
other  projection  shall  be  tailed  into  the  wall  of  the 
building  and  weighted  and  tied  down  to  the  satisfac 
tion  of  the  district  surveyor,  and  that  no  cornice  ehall 
exceed  in  projection  2ft.  6in.  over  the  j^ubUc  w^y. 
This  sub-section  relates  only  to  projections  in  the 
nature  of  architectural  projections.     Bub-section  3 
lays  down  rules  regulating  the  extent  to  which  in  a 
street  a  shop-front  and  a  cornice  to  a  shop-front  may 
project  beyond  the  external  wall  of  the  building  to 
which  the  shop-front  or  cornice  belongs.   Sub-section 
5  relates  only  to  bay  windows,  and  sub-section  6  lays 
down  the  rules  under  which  projecting  oriel  windows 
or  turrets  may  be  constructed.     Sub-section  7  pro- 
vides that  the  roof,  flat,  or  gutter  of  every  building 
and  every  balcony,  verandah,  shop-front,   or  other 
similar  projection  or  projecting  window  shall  be  so 
arranged  and  constructed  and  so  applied  with  gotten 
and  pipes  as  to  prevent  the  water  therefrom  from 
dropping  upon  or  running  upon  any  public  way.  We 
now  come  to  the  8th  sub-seotion,  upon  the  ooastrao- 
tion  of  which  the  main  question  in  the  case  turns. 
That  sub-section  is  in  these  terms :  "  Except  in  so  fsr 
as  is  permitted  by  this  section  in  the  case  of  shop- 
fronts  and  projecting  windows  and  with  the  excep- 
tion of  water-pipes  and  their  appurtenances,  copings, 
string-courses,  cornices,  facias,  window  dressings,  and 
other   like   architectural  decorations,  no   projection 
from  any  building  shall  extend  beyond  the  genscsl 
line  (of  buildings  in  any  street  except  with  the  per- 
mission of  the  council,  after  consulting   the  local 
authority."    The  whole  of  the  preceding  p«rt  of  tbe 
section  relates  te  the  construction  of  buildings,  to 
projections  from  buildings,  in  the  nature  of  archi- 
tectural projection  or  decoration,  or  to  the  over- 
hanging parts  of  buildings,  and  therefore  it  is  plain 
that  tiie  projections  from  buildings  to  which  tlie 
main  provisions  of  the  section  apply  are  projections 
forming   part    of    the  buildings    from   which  they 
project.     The   question  we   have   te  determine  is 
whether  the  words  in  the  8th  sub-section  *'  no  pro- 
jection from  any  buildincr  "  are  used  in  a  different 
sense  and  apply  to  a  different  class  of  projection; 
whether  they  include  sucti  things  as  poles,  blinds, 
sign-boards,  or  other  structures  hung  out  from  or 
attached  to  the  outside  wall  of  a  house.    Giving  ths 
best  consideration  we  can  to  the  words  of  the  8th  sub- 
section we  think  that  the  words  *'  projection  from  any 
building  "  are  there  used  in  the  same  sense  as  in  tbe 
earlier  part  of  the  section.    It  would  be  strange  to 
find  in  tiie  last  sub-section  of  a  long  section  contain- 
ing a  oode  of  minute  provisions  relating  to  a  particnlsr 
dass  of  projections  a  sudden   departure  from  the 
subject  to  wnioh  all  the  preceding  provisions  of  the 
section  are  devoted.    The  meaning  of  the  two  branches 
of  the  8th  sub-section,  we  think,  is  that,  with  the 
exception  of  architectural  decorations  of  the  oharacter 
specified,  and  for  an  obvious  reason  water-^ipes,  no 
part  of  the  structure  of  a  building,  no  arcmteotarsl 
projection  not  being  a   shop-front  or  projecting 
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window  falliiig  within  the  first  bnuuih  of  the  9ub- 
leotioD,  shaU  extend  beyond  the  general  line  of  build- 
ings in  any  street  But  it  is  contended  by  the 
counsel  for  the  respondents  that,  idthongh  the  words 
apply  to  snoh  projections  as  we  have  mentioned,  yet 
that  they  are  wide  enough  to  extend  to  everything 
attached  to  a  building  and  extending  beyond  the 
general  line  of  buildings,  and  that  they  apply  to  a 
structure  such  as  the  wooden  box  attadhed  to  the 
external  wall  of  a  house  by  brackets  as  described  in 
the  case.  We  do  not  think  that  tiie  words,  even  apart 
from  the  context,  have  so  extended  a  meaninff.  A 
pTOJectiou  from  a  building  means  a  part  of  a  buuding 
projecting  or  jutting  out;  it  means  a  prominence 
extending  from  the  buOding  in  the  sense  of  coming 
out  from  the  building  as  part  of  the  building.  "U 
the  words  are  taken  in  tJiis  sense  they  fall  in  with 
the  scope  of  the  section.  It  is  quite  dear  that 
the  object  of  the  section  is  to  preserve  the  width  of 
the  stroet  and  the  general  Une  of  building  frontage, 
in  order  to  maintain  architectural  uniformity.  But 
to  extend  the  meaning  of  the  words  in  the  8th 
sub-section  to  include  structures  not  being  part  of 
the  building  and  not  joining  any  part  of  the 
arobiteotural  structure  of  the  building  would  be  to 
give  aa  effect  to  the  enactments  altogether  beyond 
ihe  object  to  which  the  section  seems  to  be  directed. 
Further,  we  feel  strengthened  in  the  conclusion  at 
which  we  have  arrived  by  the  drcumstance  that  the 
73rd  soction  is  in  Part  VL  of  the  Act,  which  is 
headed  "  Construction  of  Buildings.'*  In  another 
part  of  the  same  Act,  where  power  is  given  to  the 
council  to  deal  with  daogerous  structures,  the  word 
structure  is  said  to  include  anything  affixed  to  or 
projecting  from  any  building,  wall,  r  r  other  structure 
(see  section  102).  Had  the  Legislature  intended 
the  73rd  section  to  apply  to  a  structure  affixed 
to  a  building  it  may  fairly  be  assumed  th»t  it  would 
have  used  in  that  section  words  similar  to  the 
words  used  'in  the  102nd  section.  The  203rd 
lection  and  the  73rd  section  were  not,  we  think, 
intended  to  overlap.  In  each  cate  the  Legislature 
uses  apt  words  to  deioribe  the  particular  kind  of 
structure  to  which  the  several  provisions  apply.  We 
may  add  that  no  inconvenience  seems  to  be  likely  to 
arise  from  the  construction  we  have  placed  on  the 
sub-section  in  question,  because  the  council  has  power 
under  the  164th  section  of  the  same  Act  to  make 
bye-laws  for  the  regulation  of  lamps,  signs,  or  other 
structures  overhanging  the  public  way  not  being 
within  the  city.  And  by  the  1th  sub-section  of  section 
60  of  the  2  &  3  Vict.  c.  47  a  penalty  is  imposed 
upon  any  person  who  shall  set  up  or  continue  inter 
alia  any  pole,  blind,  awning,  or  any  other  projection 
from  any  window,  parapet,  or  other  part  of  any 
house,  shop,  or  other  buildmg  so  as  to  cause  any 
anooyanoe  or  obstruction  in  any  thoroughfare.  And 
by  the  119th  section  of  the  Metropolis  Management 
Act,  1855,  provition  is  made  for  the  removal  of 
any  lamps,  iron  sign-post,  showboard,  window 
shutter,  gate,  fence,  or  any  other  projection  or 
obstruction  placed  or  made  against  or  in  front  of  any 
house  or  building  which  shall  be  an  annoyance  in 
consequence  of  the  same  projecting  into  or  being 
made  in  or  endangering  or  rendering  less  oommodious 
the  passage  along  any  street.  Further,  as  to  the 
point  raised  by  the  cate  whether  the  prosecution  of 
the  alleged  defence  is  barred  under  section  11  of  the 
Summary  Jorisdiction  Act,  1848,  by  lapse  of  time,  we 
think  it  is.  If  any  offence  was  committed  it  was,  we 
think,  complete  on  the  20th  of  June,  1899,  the  date 
on  which  the  said  sign  was  completely  affixed  to 
the  premises.  The  case  of  London  County  Council 
V.  ^  OiroM  is,  we  think,  in  point.  As  to  the  third 
point,  we  think  that,  if  the  sign  had  beoi  a  pro- 


jection within  the  meaning  of  section  73  of  the 
London  Building  Act,  1894,  and  the  proceedings  had 
been  taken  in  due  time,  the  appellant  could  not  have 
escaped  liability  on  the  alleged  ground  that  he  had 
no  power  to  control  or  alter  the  position  of  the  sign 
wi^out  trespass.  The  result  of  our  judgment  is  that 
the  conviction,  determination,  and  order  must  be 
reversed,  and  we  think  the  appellant  is  entitled  to  the 
costs  of  &e  appeaL 

Appeal  allowed f  tuith  costs. 

Solicitors  for  the  appellant,  £f.  M,  <fb  J,  B.  Benson. 

Solicitor  for  the  respondents,  W,  A,  Blaxland, 


K.  B.  Div.  ) 

(Wills  and  Ghannell,  JJ.)j 


Feb.  8. 


B.  V.  Bishop  of  Salisbury,  (a.) 

Churchwarden — Election — Bight  of  minister  to  vote — 
S9th  Canonr^Sturgei  Boume'i  Act,  1818  (58  Qeo.  3, 
c.  69). 

The  minister  of  a  parish  has  no  right  to  vote  in  the 
election  of  the  people* s  churchwarden, 

Semble,  he  may  have  a  right  to  give  a  casting  vote* 

Cause  shown  by  the  Bishop  of  Salisbury  against  a 
rule  nisi  ordering  hmi  to  admit  and  adodnister  the 
declaration  to  Mr.  S.  Vine  as  churchwarden  of  the 
parish  of  Winterborne  Game. 

At  a  meeting  of  the  vestry  of  the  parish  of  Winter- 
borne  Game  held  on  the  23rd  of  April,  1900,  two 
persons,  Mr.  Viae  and  Mr.  Passemore,  were 
nominated  as  people's  churchwardens. 

On  the  7  th  of  May,  1900,  a  poll  was  held,  and  the 
voting  showed  29  votes  given  by  19  persons  for  Passe- 
more, and  23  votes  given  hj  8  persous  for  Vine. 

The  rector  claimed  the  right  to  vote  and  gave  six 
votes  in  favour  of  Vine,  and  ne  then  gave  a  casting 
vote  in  favour  of  Vine,  Yine  thus  obtaining  30  voted 
to  Passemore's  29  votes. 

Botii  claimed  admiision  from  the  ordinary,  and  the 
matter  was  referred  to  the  bishop,  who  was  then  on 
visitation. 

On  the  21st  of  June  the  bishop  gave  a  considered 
judgment,  and  declared  that  Passemore  was  elected. 

Passemore  was  subsequently  admitted. 

It  was  contended  by  the  bishop  that  l^e  rector  had 
no  right  to  vote  in  an  election  of  the  people's  church- 
wardens. 

Dihdin,  K.C,  and  Bailey,  for  the  bishop,  showed 
cause. — ^The  common  law  as  to  the  election  of  church- 
wardens is  contained  in  the  89th  canon.  That  canon 
provides  as  follows:  '*A11  churchwardens  or  ^uest 
men  in  every  parisd  shall  be  chosen  by  the  joint 
consent  of  the  minister  and  the  parishioners  if  it 
may  be.  But  if  they  cannot  agree  upon  such  a 
choice,  then  the  minister  shall  choose  one  and  the 
parishioners  another."  The  canon  embodies  the 
oommon  law  and  declares  that  if  the  minister  and  the 
piuishioners  cannot  make  a  joint  choice,  each  is  to 
choose  one :  Stoughton  v.  Beynolds,  2  Str.  1044.  The 
minister,  tlierefore,  is  to  have  no  choice  in  the  election 
by  the  parishioners  of  their  churchwarden :  Wilson  v. 

(a.)  Reported  by  J.  A.  Gbeenb,  Esq.,  Banister- 
at-Law. 
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McMath,  3  Phillimore  67,  at  p.  84;  Anderton  on 
Churchwardens,  p.  173.  The  oommon  law  is  not 
altered  by  Stnrges  Boame*B  Aot.  Section  3  of  that 
Aot  does  not  specially  allude  to  election  of  ohuroh- 
wardeos,  and  bo  does  not  altei*  or)mmon  law :  Reg.  ▼. 
Scott,  4  W.  R.  777.  26  L.  J.  M.  C  128;  Beg.  v. 
Morris,  15  W.  B.  999,  1  0.  0.  B.  90.  *'  Parisbiouers  " 
in  the  oanon  is  not  the  same  as  "vestry  '  in  the 
Act.  If  the  Aot  takes  away  ru^ht  of  parishioners  to 
sole  choice  of  their  churchwarden,  then  it  takes  away 
sole  choice  of  incumbent  to  appoint  his  church- 
warden. 

Edwardes  Jones,  in  support  of  the  rule. — The 
mimster  as  an  inhabitant  er  paAshioner  is  entitled  to 
vote.  B.  V.  D'Oyly,  12  A.  &  E.  139,  per  Lord  Den- 
man,  p.  159 :  "  Under  section  3  of  Sturges  Bourne's 
Act  the  minister  is  an  inhabitant  and  entitled  to  vote 
in  respect  of  his  assessment.'*  The  whole  policy  of  the 
Act  is  to  allow  voting  in  the  vestry  on  the  basis  of 
rateable  value.  Here  the  minister  was  entitled  to 
six  votes.  The  minister  comes  within  the  wording 
of  lection  3  of  the  Act,  and  there  is  nothing  in  the 
Act  exempting  the  case  of  election  of  churchwardens. 

He  also  cited  Oreen  v.  Beg.,  1  App.  Cas.  533,  24 
W.  B.  Dig.  92 ;  Banaon  and  Knott  v.  Gampkin,  2  Bob. 
Bod.  Bep.  370 ;  Beg.  v.  Kirhy,  10  W.  B.  13,  31  L.  J. 

aB.  3. 

Wills,  J. — ^This  case  is  not  free  from  difficulties, 
but  I  think  the  rule  must  be  discharged.  I  find  my- 
self unable  to  believe  that  Bourne's  Act  was  intended 
to  affect  the  manner  of  electing  churchwardens.  There 
is  no  doubt  that  the  oommon  law  is  correctly  ex- 
pressed in  the  89th  canon.  There  is  nothing  that  can 
be  cited  to  the  contrary,  in  fact  it  has  been  held  to  be 
a  oorreot  statement  of  the  common  law.  According 
to  the  canon  the  micister,  when  he  has  once  exercised 
his  right  of  appointing  his  churchwarden,  is  ousted 
from  taking  any  part  in  the  election  of  the  people's 
church  warden.  It  is  said  that  "parishioner"  in- 
cludes **  minister,"  but  to  hold  that  would  be  doing 
great  violence  to  langua^.  In  thecanon  < '  parishioner  " 
oertaiMy  excludes  "  miuister."  Therefore  at  common 
law  the  minister  was  under  a  legal  incapacity  of 
voting  in  election  of  the  people's  churdiwarden.  I 
cannot  think  that  by  a  mere  side  wind,  so  to 
sp^ak.  Parliament  should  have  intended  to  alter  so 
fundamental  a  principle.  In  construing  a  statute 
such  as  Bourne's  Aot  where  two  contrary  meanings 
may  be  put  upon  it,  we  ought  to  incline  to  that  con- 
struction which  is  in  agreement  with  the  common  law. 
It  is  said  that  section  3  of  Bourne's  Act  enacts  that  in 
every  case  a  minister  who  is  rated  is  entitled  to  vote, 
but  this  is  not  an  election  by  a  vestry.  It  is  true 
that  it  is  an  election  in  a  vestry,  but  it  is  not 
an  election  by  a  vestry.  I  do  not  think 
that  the  general  words  referrinar  to  the  general 
business  of  the  vestry  have  removed  tiie  personal 
incapacity  under  which  at  common  law  the  miniiter 
lies ;  as  to  section  8  of  the  Aot  it  refers,  I  tUnk,  only 
to  customs  applying  to  a  particular  parish  and  has 
do  with  the  poi] 


nothing  to  do 


I  point  we  are  deciding. 


CHAimELL,  J.— In  the  words  of  the  canon,  one 
churchwarden  is  to  be  chosen  by  the  miuitter,  the 
other  by  the  parishioners  exclusive  of  him.  The 
oanon  expresses  ttie  common  law  rule  in  authoritative 
language,  and  it  has  never  been  questioned  except  by 
a  dictum  of  Lord  Denman,  which  I  will  treat  of 
presently.  In  Wilson  v.  McMoih  Sir  John  Kioholl 
sa>s,  in  speaking  of  the  minister :  "  And  to  be  sure, 
if  there  was  any  case  in  which  he  ought  to 
have  retired  from  the  chair  it  was  at  the 
election  of   a   second   churchwarden,    with   which 


he  had  nothing  at  all  to  do  "  There  is  nothing 
to  the  contrary  except  the  didtum  of  Lord  Denmao, 
and  that  is  only  an  adoption  by  him  of  t 
statement  put  forward  iu  argument  by  counsel,  aqd 
his  decision  that  even  if  the  statement  is  true,  yet  the 
argument  should  not  prevail.  If  before  Bourae'i 
Act  the  minister  was  entitled  to  vote  f  ir  his  own 
churchwarden  and  then  to  vote  for  the  other,  thso  I 
think  the  applicants  here  should  prevail,  but  in  my 
opinion  it  was  not  so.  I  do  not  think  Bourne's  ist 
has  altered  the  common  law.  We  must  not  alter  the 
common  law  in  a  special  case  by  a  general  Act.  The 
only  doubt  I  have  is  whether  on  equal  votes  bebg 
given  for  the  seoond  churchwarden  Bourne's  Act 
applies  as  to  the  minister  giving  a  casting  vote.  Oa 
the  whole  I  think  under  the  Act  the  minister  in  such 
a  case  has  a  casting  vote,  since  he  would  be  chairmsn, 
but  this  is  not  neces«ary  for  our  decision  here. 

I  think,  however,  the  minister  had  no  right  to  vote 
for  the  election  of  Vine,  and  that  Vine  was  not 
properly  elected. 

Bvie  discharged. 

Solicitors,  Bohins,  Hay,  Waters,  &  Hay;  Jenkins, 
Baker,  db  Co, 
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Otourt  of  tLfftah 

From  Q.  B.  Div.  ) 

(A.  L.  Smith,  M.B.,  and  Oollins  [  Feb.  27. 

and  Bomer,  L.J  J.)  J 

Chambebs  v.  Goldthobpe. 
Bbbtxll  v.  Nye.  (a.) 

Contract  —  Building  contract — Architect —  Ctrtifioaic — 
Liability  for  negligence  in  making  certificate — Position 
o/arbitraior — DtUy  to  exercise  impartial  judgment. 

A  building  contrcust  provided  tJiat  the  builder  should 
he  paid  on  the  certificates  of  the  architect  who  was  employed 
by  the  building  owner  to  superintend  the  work  and 
measure  it  up  when  completed,  and  that  the  firuil  certifi- 
cate  should  be  conclusive  evidence  thai  the  builder  was 
entitled  to  receive  •payment  of  the  final  balance.  The 
contract  contained  a  clause  providing  that,  in  case  any 
dispute  under  the  contract  should  arise  Jbetween  the 
building  oumer,  or  the  architect  on  his  behalf  and  the 
builder,  such  dispute  should  be  referred  to  the  arbitration 
of  a  jyerson  other  than  the  architect. 

Held,  by  A.  L.  Smith,  M.B.,  and  GoUins,  L.J. 
(Bomer,  Ij.J.,  dissenting),  that  the  architect  occupied  the 
position  of  an  arbitrator  in  making  certificates,  and 
tlterefore  that  the  building  owner  cotdd  not  maintain  an 
action  against  the  architect  for  negligence  in  making  his 
final  certificate. 

Appeals  from  the  Qaeen's  Bench  Division. 

The  first  oase  was  an  appeal  from  the  judgment  of 
a  Divisional  Gonrt  (Ghannell  and  BuokniU,  JJ.)  on 
an  appeal  from  the  Holmfirth  Gonnty  Gonrt. 

The  second  case  was  an  appeal  from  tiie  judgment 
of  Mathew,  J.,  at  the  trial  of  an  action  without  a 
jury. 

In  the  first  oase,  the  plaintiff  Ghambers,  who  was 
an  architect,  saed  the  defenduit  Gbldthorpe,  a 
building  owner,  for  fees,  and  the  defendant  counter- 
daimed  for  nesligence,  under  the  following  drcum- 
stances :  The  ]^aintiff  was  employed  by  the  defendant 
to  prepare  plims  for  houses  which  the  defendant  was 
about  to  have  built,  to  superintend  the  work,  and  to 
measure  it  up  when  completed. 

The  defendant  entered  into  a  contract  with  a  con- 
tractor, whereby  the  latter,  was  to  build  the  houses. 

The  building  contract  was  in  the  printed  form 
approved  and  issued  by  the  National  Association  of 
Master  Builders  of  Great  Britain. 

Glause  1  provided  that,  in  the  construction  of  the 
contract,  the  term  **  architect ''  was  to  mean  the 
plaintiff  or  the  architect  for  the  time  being  employed 
by  the  defendant  to  superintend  the  erection  and 
completion  of  the  works. 

Glause  8  provided  that  "  any  authority  given  by 
the  architect  for  any  alteration  or  addition  in  or  to 
the  works  is  not  to  vitiate  the  contract,  but  idl 
additions,  omissions,  or  variations  made  in  carrying 
out  the  works,  for  which  a  price  may  not  have  been 
previously  agreed  upon,  are  to  be  measured  and 
valued  and  certified  for  by  the  architect,  and  added 
to  or  deducted  from  the  amount  of  the  contract 
as^  the  case  may  be,  according  to  the  schedule  of 
prices  annexed,  or  where  the  same  may  not  apply  at 
fair  measure  and  value.'' 

By  clause  16  the  contractor  was  to  complete  the 
whole  of  the  works  within  five  months  after  their 
conmiencement,  imless  tiie  works  were  delayed  from 
certain  causes,  for  which  due  allowance  was  to  be 
made  by  the  ux^itect,  and  then  the  contractor  was  to 
complete  the  works  within  such  time  as  the  architect 

(a.)  Beported  by  F. 


G.  BtJOEEB,  Esq.,  Barrister- 
at-Law. 


should  consider  reasonable,  and  in  oase  of  default  the 
contractor  was  to  pay  a  certain  sum  per  week  by 
way  of  liquidated  damages  until  the  works  were 
completed,  provided  that  the  architect  certified  in 
writmg  that  the  works  could  have  been  reasonably 
completed  within  the  time  appointed. 

Glause  19  provided  that  the  architect  was  to  give 
interim  certificates  as  the  works  progressed,  and  that 
when  the  works  were  completea,  or  possession 
of  the  buildings  given  up  to  the  defendant,  the  con- 
tractor was  to  M  entitled  to  receive  the  moiety  of 
the  amount  remaining  due,  and  the  architect  was 
to  give  his  certificate  accordingly,  and  the  con- 
tractor was  to  receive  the  balance  of  all  moneys  pay- 
able under  the  contract  within  three  months  from  the 
completion  of  the  works  or  from  the  date  of  giving 
up  possession,  whichever  first  happened. 

By  dause  20,  "  a  certificate  of  tiie  architect,  or  an 
award  of  the  referee  hereinafter  referred  to,  as  the 
case  may  be,  showing  the  final  balance  due  or  payable 
to  the  contractor  is  to  be  conclusive  evidence  of  the 
works  having  been  duly  completed,  and  that  the 
contractor  is  entitled  to  receive  pasrment  of  the  final 
balance." 

Glause  22  provided  that  "  in  case  any  question,  dis- 
pute, or  difference  shall  arise  between  the  proprietor  " 
— ^that  is,  the  defendant — '*  or  the  architect  on  his 
behidf,  and  the  contractor  as  to  what  additions,  if 
Ally,  ought  in  fairness  to  be  made  to  the  amount  of 
the  contract  by  reason  of  the  works  being  delayed 
through  no  fault  of  the  contractor,  or  by  reason  or  on 
account  bf  any  directions  or  requisitions  of  the 
architect,  involving  increased  cost  to  the  contractor 
beyond  the  cost  pro{>erly  attending  the  carrying  out 
the  contract  according  to  the  true  intent  and  mean* 
ing  of  the  signed  drawings  and  specification,  or  as  to 
the  works  having  been  duly  completed,  or  as  to  the 
construction  of  these  presents,  or  as  to  any  other 
matter  or  thing  arising  under  or  out  of  this  contract, 
except  as  to  matters  left  during  the  progress  of  the 
works  to  the  sole  decision  or  requisition  of  the 
architect  under  dauses  Nos.  2,  10,  and  11,  or  in  case 
the  contractor  shall  be  dissatisfied  with  any  certificate 
of  the  architect  under  clause  No.  8,  or  under  the 
proviso  in  clause  No.  16,  or  in  oaie  he  shall  withhold 
or  not  give  any  certificate  to  which  the  contractor 
may  be  entitied,  then  inch  question,  dispute,  or  differ- 
ence, or  such  certificate,  or  the  value  or  matter  which 
should  be  certified,  as  the  case  may  be,  is  to  be  from 
time  to  time  referred  to  the  arbitration  and  final 
dedsion  of  an  architect,  being  a  Fellow  of  the  Boyal 
Institute  of  British  Architects,  to  be  appointed  at  the 
request  of  either  party  by  the  president  for  the  time 
being  of  such  institute,  and  the  award  of  such  referee 
is  to  be  equivalent  to  a  certificate  of  the  architect,  and 
the  contractor  is  to  be  paid  accordingly."  Such 
award  or  ceitificate  might  be  made  a  rule  of  court. 

After  tiie  houses  were  completed  the  plaintiff 
measured  up  to  the  work  done,  and  gave  his  final 
certificate,  the  total  amount  of  the  cost  of  work 
coming  out  at  £622. 

The  plaintiff,  haviog  sued  the  defendant  in  the 
county  court  for  the  amount  of  his  fees — namely,  4 
per  cent,  upon  £622,  the  defendant  admitted  the 
claim  and  coimterclaimed  for  negligence  by  reason  of 
the  plaintiff  having  incorrectly  measured  up  certain  of 
the  work  done,  whereby  the  final  certificate  was  for  a 
larger  amount  than  it  ought  to  have  be^i. 

The  county  court  judge  gave  judgment  for  the 
defendant  on  the  coimterclaim  for  damages  to  be 
assessed. 

The  Divisional  Gourt   on    appeal   hdd  that   the 

architect  was,  under  clause  20  of  tiie  contract,  placed 

in  a  judidal  position  between  the  building  owner  and 

^  the  contractor  with  reference  to  giving  his  certificate, 
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and  therefc»6  was  not  liable  for  negligence.    They 
accordingly  entered  judgment  for  the  plaintiff  on  the 
ooonterclaiiD. 
The  defendant  appealed. 

Lowenihal,  for  the  defendant.— The  plaintiff  was 
acting  as  agent  for  the  defendant,  and  he  is  therefore 
liable  to  an  action  for  negligence  in  the  performance 
of  his  duty.  The  plaintiff  was  not  in  the  position  of 
an  arbitrator  or  in  any  judicial  position  whatever  as 
between  the  defendant  and  the  builder.  His  duty 
was  to  his  employer,  the  defendant,  and  he  had 
power  under  the  building  contract  to  bind  the 
defendant.  But  he  could  not  bind  the  builder.  It  is 
clear  from  clause  22  that  the  builder  was  not  bound 
by  any  certificate  given  by  the  plaintiff  under 
clause  8  or  under  clause  16,  nor  l^^  his  final  certificate. 
If  there  had  been  any  dispute  between  the  defendant 
and  the  builder,  the  plaintiff  could  not  have  given  a 
certificate  at  all:  Lhyd  Brothtrs  v.  Milward,  2 
Hudson's  Building  Contracts,  454.  A  person  who  is 
not  permitted  to  settle  a  dispute  cannot  be  an 
arbitrator :  see  Clemence  v.  Olarke,  2  Hudson's 
Building  Contracts,  207.  Secondly,  tiie  defendant  is 
counterdaiming  under  the  original  contract  by  which 
he  employed  the  plaintiff  as  his  architect,  and  it  is 
immaterial  to  show  that  the  plaintiff  is  an  arbitrator 
nnder  some  other  contract:  Bogers  v.  James^  2 
Hudson's  Building  Contracts,  113. 

He  also  referred  to  Fappa  v.  Bose,  20  W.  B.  784, 
L,  E.  7  C.  P.  525 ;  and  Steotmon  v.  Waison,  27  W.  E. 
682,  4  C.  P.  D.  148. 

Scott  Fox,  K.C.,  and  E.  W.  Harper,  for  the  plaintiff. 
—The  plaintiff  was  bound,  so  far  as  regards  his  final 
certificate,  to  exercise  his  judgment  impartially 
between  the  building  owner  and  the  builder;  and 
that,  according  to  tkie  judgment  of  Blackburn,  J.,  in 
Pa/ppa  V.  Bose^  is  sufficient  to  exempt  him  from 
liability  for  negligence.  This  case  is  governed  by 
Stevenson  v.  Watson;  see  also  Tharsis  Sulphur  and 
Copper  Go  ,  {Limited)  v.  Lo/tus,  21  W.  E.  109,  L.  E.  8 
C.  P.  1.  Secondly,  the  defendant  is  counteiclaiming 
for  negligence  in  giving  a  certificate,  and  the  giving 
of  certificates  was  not  provided  for  in  the  original 
contract,  but  only  in  the  buildiLg  contract. 

In  the  second  case,  the  plaintiff  Eestell,  a  building 
owner,  sued  the  defendant  Nye,  an  architect,  for 
negligence  under  the  following  circumstances : 

The  defendant  was  employed  by  the  plaintiff  as 
architect  in  connection  with  the  building  of  a  bunga- 
low. The  terms  of  the  employment  of  the  defendant 
were  contained  in  certun  letters  which  passed 
between  the  parties,  from  which  it  appeared  that  the 
defendant  was  to  be  paid  by  the  plaintiff  for  "  pliuis, 
specifications,  and  supervision  of  works  "  5  per  cent, 
upon  the  amount  of  the  expenditure,  traveUing  and 
out-of-pocket  expenses  to  be  charged  extra. 

The  defendant  prepared  a  specification,  and  a 
tender  submitted  by  a  firm  of  builders  for  the 
erection  of  the  bungalow  for  £1,790  was  accepted. 

The  plaintiff  signed  a  budding  contract  which  was 
similar  in  its  terms  to  the  building  contract  in  the 
case  of  Chambers  v.  Goldthorpe,  and  provided  that 
the  price  iihould  be  paid  by  iostalments  upon  the 
defendant's  certificate,  and  that  his  finsi  c^tifioate 
should  be  conclusive  evidence  that  the  builders  were 
entitled  to  receive  payment  of  the  final  balance. 

The  arbitration  clause  was  as  follows :  '*  Provided 
always  that  in  case  of  any  question,  dispute,  or  differ- 
ence arising  between  the  employer  or  the  architect  on 
his  behalf  and  the  contractors  attending  the  carry iue 
out  of  the  contract  according  to  the  true  intent  and 
meaning  of  the  signed  plans  and  specifications,  or  as 
to  the  works  having  been  duly  completed,  or  as  to 
the  construction  of  these  presents,  or  the  said  specifi- 


cations, or  as  to  any  other  matter  or  thing  arising 
out  of  this  contract  or  the  execution  of  the  works 
hereby  contracted  for  (except  as  to  matters  howin- 
before  left  during  the  progress  of  the  works  to  the 
sole  decision  of  or  requisition  of  the  architect),  then 
such  question,  dispute,  or  difference  is  to  be  from  time 
to  time  referred  to  the  arbitration  and  final  decision 
of  Mr.  Samuel  Denman,  or,  him  failing,  Mr.  Hunt, 
and  the  said  referee's  charges  and  costs  of  and  inci- 
dental to  Ihe  reference  shall  be  paid  by  such  parties 
as  the  referee  shall  direct,  and  the  said  reference  shall 
be  considered  a  reference  to  arbitration  within  the 
meaning  of  the  Arbitration  Act,  1888,  or  any  statutoiry 
modification  thereof,  and  no  proceedings  whatsoever 
shall  be  taken  by  the  contractors  against  the  employer 
until  the  contractors  shall  have  obtained,  and  save 
upon,  the  award  of  the  said  referee,  whose  appoint- 
ment shall  be  irrevocable." 

The  work  was  completed,  and  the  plaintiff  paid 
the  contract  price  together  with  the  cost  of  certain 
extras  on  the  defendant's  certificates. 

The  plaintiff  alleged  that  the  defendant  had  been 
guilty  of  negligence  in  measuring  up  the  work 
executed  and  in  checking  the  builders'  accounts,  and 
had  negligently  passed  as  extras,  works  included  in 
the  contract  and  certified  for  sums  improperly 
passed. 

Mathew,  J.,  gave  judgment  for  the  defendant  on 
the  ground  that  he  was  in  the  position  of  an 
arbitrator,  and  that  an  action  would  not  lie  against 
him  for  negligence. 

The  plaintiff  appealed. 

Bray,  K,C.,  and  Morten,  for  the  plaintift 
L,  Horton^Smith,  for  the  defendant. 

A.  L.  Smith,  M.E.— I  will  first  deal  with  the  case 
of  Chambers  v.  Goldthorpe,  The  plaintiff,  an  architect, 
sued  the  defendant,  a  building  owner,  for  payment  of 
fees — viz.,  4  per  cent,  on  the  total  cost  of  work  done 
under  a  building  contract.  The  building  owner 
counterclaimed  for  damages  for  negligence  on  the 
part  of  the  architect  in  bringing  out  his  final  certifi- 
cate. The  county  court  judge  held  as  a  matter  of  law 
that  the  counterclaim  against  the  architect  for  negli- 
gence could  be  maintained,  the  question  whether  in 
fact  there  had  been  negligence  bemg  left  in  abeyance. 
The  Divisional  Court  reversed  his  decision,  holding 
that  the  counterclaim  could  not  be  maintained.  The 
question  we  have  to  decide  is  whether  the  plaintiff  was 
placed  in  the  position  of  an  arbitrator,  or  whether  he 
was  merely  in  the  position  of  a  person  acting  as 
agent  for  the  buUdinff  owner.  If  he  was  an 
arbitrator,  then  the  budding  owner  cannot  sue  him 
for  negligence;  he  can  only  sue  him  for  fraud  or 
collusion ;  and  there  is  no  suggestion  in  this  case  of 
anything  of  that  kind.  LookiDg  at  the  building 
contract  it  is  plain  that  under  many  of  the  clauses  of 
the  contract  Chambers  was  only  to  act  as  agent  for 
Goldthorpe.  With  regard  to  the  matters  dealt  with 
in  those  clauses  his  duty  was  simply  to  look  after  the 
interests  of  (Goldthorpe,  and  in  respect  of  those 
matters  no  doubt  he  woxdd  be  liable  to  an  action  of 
negligence.  But  when  we  come  to  clause  20,  the 
question  arises.  Does  the  architect  still  remain  merely 
the  agent  of  the  building  owner,  or  is  he  not  an 
arbitrator  P  It  seems  to  me  to  be  impossible  to  say 
with  Regard  to  clause  20  that  the  architect's  sole 
duty  was  to  look  after  the  interests  of  the  buflding 
owner.  The  architect  undertook  the  duty  of  bringing 
out  a  final  certificate.  With  respect  to  that  he  owed 
a  duty  to  the  builder  as  well  as  to  the  building 
owner,  his  duty  being  to  hold  the  balance  fairly 
between  the  one  and  the  other.  It  is  suggested  that 
the  architect  oannot  have  been  in  the  position  of  an 
arbitrator  brcause  the  building  owner  was  absolutely 
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bound  by  biB  oertifioateB,  wbereas  tbe  brdlder  was  not, 
but  I  do  not  see  wby  under  tbe  terms  of  clause  22  the 
building  owner  might  not  go  to  the  referee.  We 
were  referred  to  the  oases  of  Clemenee  v.  Clarke  and 
Lloyd  Brcfthers  ▼.  Miltuard,  and  it  was  argued  that  in 
this  case  there  was  no  dispute,  and  that  there  could 
be  no  arbitration  unless  there  was  a  dispute.  In  my 
opinion  there  may  be  an  arbitration  to  settle  what 
otherwise  might  be  the  matter  of  a  dispute.  The 
present  case  seems  to  me  to  be  exactly  like  Stevenson 
▼.  Watson^  Chambers,  like  the  defendant  in  that 
oase,  had  not  merely  to  make  an  arithmetical  calcu- 
lation, but  to  use  professional  knowledge  and  skill. 
Thars\$  Sulphvr  Go*  ▼.  Loftus,  which  was  the  case  of 
an  average  adjuster,  has  also,  in  my  opinion,  a  strong 
bearing  on  the  case  before  us.  I  therefore  think  that 
ChamMrs  was  in  the  position  of  an  arbitrator.  Wi'h 
regard  to  Rogers  v.  James,  that  case  seems  to  me  to 
have  nothing  to  do  with  this.  There  the  architect 
was  sued  for  not  supervising  the  building,  which  was 
a  matter  in  which  it  was  not  his  duty  to  act  in  the 
interest  of  the  builder,  but  rather  to  act  adversely  to 
the  builder.  I  think  that  the  counterclaim  cannot  be 
maintained,  and  that  the  appeal  must  be  dismissed. 
For  the  same  reasons  I  think  that  the  claim  in  the 
otter  case,  Bestell  v.  Nye,  cannot  be  maintained,  and 
that  the  appeal  in  that  case  ehould  also  be  dismissed. 

GoLLHYS,  L.J. — I  am  of  the  same  opinion.  The 
question  is  the  same  in  both  cases — viz.,  whether  the 
architect  was  in  the  position  of  a  ^t/a«t-arbitrator. 
If  he  was,  then  the  case  against  him  in  each  instance 
must  iail.  Tlie  question  depends  on  this,  whether  he 
was  in  such  a  position  that  he  was  bound  to  exercise 
hifl  judgment  impartially  between  the  two  parties. 
It  was  suggested  that  he  was  only  the  agent  of  the 
building  owner,  and  owed  no  duty  to  the  builder. 
But  in  my  opinion,  when  the  building  contract  is 
read,  it  is  clear  that  he  was  in  the  position  of  a  quasi^ 
arbitrator.  It  was  held  in  Lloyd  Brothers  v.  Milward 
that  where  a  dispute  has  arisen,  t.e.,  has  been  formu- 
lated, between  the  parties  to  a  building  contract 
before  the  architect  has  given  his  certificate,  the 
architect's  jurisdiction  is  ousted,  and  the  jurisdiction 
of  the  referee  is  let  in;  but  if  there  is  no  formal 
dispute  before  the  certificate  is  given,  then  the 
referee's  jurisdiction  is  not  let  in,  and  the  architect's 
certificate  is  final.  But  an  architect  who  has  to  give 
a  final  certificate  which  shall  be  binding  not  only  on 
hie  employer,  but  on  the  other  party,  cannot  be  said 
to  be  free  from  duty  to  the  other  party;  he  is 
under  a  duty  to  exercise  his  jud^ent  impartially 
between  the  two  contracting  parties.  And  where  a 
person  is  bound  to  exercise  iudgment  between  others 
involving  professional  skill  he  is  entitled  to  the 
immunities  of  an  arbitrator.  I  am  of  opinion  that 
these  cases  come  within  the  principle  of  Pappa  v. 
Rose,  Tharsis  Sulphur  Co,  v.  Loftus^  and  Stevenson  v. 
Watson,  and  that  the  architect  in  each  case  was  in  the 
position  of  a  g^uo^i-arbitrator. 

BOHEB,  L.J. — I  regret  to  have  to  differ  from  my 
learned  brethren.  I  will  state  my  views  on  what  seem 
to  me  to  be  a  question  of  principle.  In  my  opinion, 
if  a  peraon  undertakes  for  reward  to  value  or  estimate 
for  another,  work  about  to  be  done  for  his  principal 
by  a  third  penon,  he  does  not,  so  far  as  bis  principal 
is  concetned,  become  placed  in  the  i)osition  of  an 
ai  bitrator  in  reg^ard  to  his  valuation  or  estimate,  merely 
because  he  knows  that  his  principal  and  the  third 
person  have  by  contract  between  them  agreed  that^ 
in  default  of  dispute  previously  arising  with  regard 
to  the  matter,  his  valuation  or  estimate  is  to  be  taken 
as  conclusive  and  as  determining  the  price  to  be 
paid  by  his  principal  for  the  work  to  be  done  by  the 
third  person.    In  such  a  case,  in  giving  his  valuation 


or  estimate  he  would  still  be  acting  for  his  principal, 
and,  so  long  as  he  acted  without  fraud,  he  would 
be  under  no  obligation  or  liability  to  the  third  persoiu 
^d  acting,  as  ne  would  do,  for  his  prindpsl,  if  he 
was  guilty  of  negligence  causing  damage,  he  would 
be  liable  to  his  principal  in  an  action  brought  by 
him.  I  cannot  bring  myself  to  think  that  that  view 
is  wrong.  And  yet,  undoubtedljr,  the  contrary  view 
must  be  maintained  by  the  architect  in  the  present 
case  to  enable  him  to  succeed  on  this  appeal.  For  on 
the  facts  it  appears  to  be  dear  that  by  the  terms  of 
his  employment  by  the  defendant  the  aixshitect  under- 
took to  measure  up  from  time  to  time  the  work  to  be 
done  for  his  prindpal  by  the  contractor,  and  to 
certify  the  amount  in  money  the  work  represented, 
and  in  particular,  on  completion  of  the  work,  to 
certify  the  balance  payable.  Fo(  this  work  he  was  to 
be  paid  by  his  prindpal.  It  would  follow  that,  if  in 
doing  that  work,  for  which  he  was  to  be  paid  by  his 
prindpal,  he  was  euilty  of  negligence  from  which 
damage  ensued  to  his  prindpal,  he  would  be  prima 
facie  liable.  To  enable  him  to  escape  from  that 
liability,  tJie  onus  would  be  on  him  to  show  that  by 
the  terms  of  the  contract  between  his  prindpal  and 
the  contractor  he  vras  freed  from  that  primd  facie 
liability.  No  doubt  he  might  do  so  if  he  could  diow 
that  by  those  terms  he  was  undoubtedly  placed  in  the 
position  of  an  arUtrator  with  regard  to  his  oertifi- 
oates,  and  that  the  prindpal's  complaint  against  him 
in  regard  to  the  certificates  was  for  someuiing  done 
in  his  capadty  of  arbitrator.  But,  in  my  opinion, 
the  architect  would  not  succeed  in  showing  this 
merely  by  reason  of  the  fact  that  his  prindjwl  and 
the  contractor  had  by  the  contract  agreed  that  in  the 
case  of  no  prior  dispute  arising  with  reference  thereto 
his  certificates  shoidd  be  treated  as  oondusive  between 
them.  In  tiie  contract  in  the  present  case  not  only  is 
there  nothing  going  beyond  what  I  have  just  men- 
tioned, or  inmcating  that  in  measuring  up  the  work 
and  certifyiog  the  architect  was  regarded  or  treated 
as  an  arbitrator,  but  the  provisions  of  the  contract 
appear  to  me  to  negative  the  idea  that  under 
that  contract  he  was  regarded  as,  or  placed  in  the 
position  of,  an  arbitrator.  I  need  not  go  through  the 
whole  of  those  provisions,  but  I  may  point  out  that 
there  is  an  arbitration  dause  (dause  22)  which  does 
provide  for  tke  settiement  of  disputes  by  an  arbitrator 
who  is  not  Hie  architect;  and  in  that  dause  the 
architect  is  dearly  recognized  as  the  agent  of  the 
building  owner,  as  a  person  who  in  reference  to  what 
he  has  to  do  is  considered  as  acting  for  his'  prindpal 
and  as  one  opposed  to  the  contractor.  And  dause  8 
is  not  witliout  significance.  If  there  were  any 
matters  in  respect  to  which  one  would  expect  to 
fiod  the  architect  placed  in  the  position  of  an  arbi- 
trator, if  he  was  ever  intended  to  occupy  that 
position,  it  would  be  in  reference  to  the  mattes  dealt 
with  by  that  clause.  And  yet  we  find  that  though 
the  architect's  prindpal  would  be  bound  under 
dause  20  by  the  architect's  certificate  in  reference  to 
these  matters,  yet  under  dause  22  the  contractor 
might  chaUenge  the  certificate  and  go  to  arbitration 
upon  it.  In  fact,  on  this  contract,  far  from  it 
enabling  the  architect  to  discharge  the  onus  which  I 
have  mentioned,  in  my  opinion  it  is  strongly  against 
him.  To  hold  the  opposite  view  appears  to  me  to  put 
a  construction  on  the  oontract  not  necessary  or  right, 
and  one  which  would  work  injustice  as  between  the 
building  owner  and  the  architect  guilty  of  negligence. 
I  do  not  think  I  am  prevented  by  the  authorities  from 
taking  tbe  view  which  I  take  of  this  case.  The  cases 
of  WadswoHh  v.  Smith,  19  W.  E.  797,  L.  B.  6  a  B. 
332,  and  Jenkins  v.  Betham,  3  W.  B.  283, 15  C.  B.  168, 
support  my  view  strongly,  and  the  balance  of  all  the 
authorities  seem  to  be  in  favour  of  my  view  rather  than 
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of  the  contrary  view,  and  alio  to  be  more  in  oonton- 
ance  with  natural  justice.  The  only  case  which  causes 
me  any  difficulty  is  Stevenson  y.  VTaUon.  But  there 
the  parties  expresaly  agreed  that  they  should  be  bound 
to  leave  all  questions  to  the  architect,  whose  decision 
should^  be  mial.  I  am  not  surprised  that  the  court 
held  him  to  be  an  arbitrator.  If  that  case  is  opposed 
to  WacUworth  v.  Smith,  then  I  prefer  Wadaworth  v. 
Smith,  I  am  therefore  of  opinion  that  the  appeals 
ought  to  be  allowed. 

Appeals  dismissed. 

Solicitors  for  the  plaintiff  in  the  first  case,  Van 
Sandau  &  Co.,  for  Mills  &  Co.,  Huddersfield. 

Solicitors  for  the  defendant  in  the  first  case,  James 
&  Mdlor,  for  Learoyd  db  Co,,  Huddersfield. 

Solicitors  for  the  plaintiff  in  the  second  case,  James 
White  &  Leonard, 

Solicitor   for   the  defendant  in  the  second  case, 
J.  A,  P,  Ingoldhy,  for  Nye  &  Cleiuer,  Brighton. 


Feb.  27. 


From  Chan.  Div.  . 

(Bigby,  Yaughan  Williams,  > 

and  Stirling,  L.J  J.)         ) 

COLLINOHAM  V,  SLOPEB.   (a.) 

Practice — Compromise — Pouter  to  bind  a^ent  parties — 
B.  8.  C„  ord,  16,  r.  9a. 

A  scheme  for  compromise  of  an  action  provided  for 
setting  aside  a  fund  to  make  payments  to  bondholders  of 
a  certain  company.  This  scheme  vhu  sanctioned  by  the 
Court  of  Appeal,  and,  under  ord,  16,  r.  9a,  made  binding 
on  all  the  bondholders  of  the  company,  A  certain  number 
of  bondholders  failed  to  claim  their  rights  within  six 
years  from  the  sanctioning  of  the  compromise.  On  a 
motion  to  fix  a  time  within  which  such  bondholders  must 
come  in. 

Held  (Yaughan  Williams,  L.J.,  dissentiente),  that, 
there  being  nothing  in  the  original  scheme  to  ddermine 
the  period  within  which  claims  under  it  must  be  made, 
the  court  had  no  jurisdiction  to  vary  the  order  by  intro- 
ducing  sitch  a  term. 

This  action  was  originally  brought  for  the  adminis- 
tration of  the  trusts  of  a  sum  of  money  amounting  to 
upwards  of  £200,000  in  the  hands  of  three  persons 
called  the  London  Commissioners,  as  trustees  for  the 
Saragossa  and  Mediterranean  Bailway  Co.,  and  for 
the  bondholders  of  the  company. 

The  funds  in  question  were  raised  by  bonds  for  the 
sum  of  £20  each,  payable  to  bearer,  which  formed  a 
first  charge  on  the  oompany'i  undertaking,  and  were 
handed  over  to  the  comnussioners  to  be  applied  by 
them  in  constructing  the  railway,  subject  to  payment 
of  interest  and  of  the  bonds,  which  were  redeemable 
by  yearly  drawings. 

The  plaintiffs  in  this  action,  who  represented  a 
majority  of  the  bondholders,  claimed  the  enforcemeot 
of  the  trusts  under  which  the  moneys  subscribed  in 
respect  of  the  bonds  were  held  by  the  commissioners. 

A  second  action  was  brought  with  a  similar  object 
by  certain  other  bondholders ;  and  a  third  action  was 
brought  by  the  plaintifiiB  in  the  second  action  claiming 
a  declaration  that  the  objects  for  whldi  tiie  moneys 
had  been  subscribed  were  no  longer  capable  of  being 
performed.  « 

On  the  9th  of  August,  1894,  the  Court  of  Appeal, 
under  ord.  16,  r.  9a,  sanctioned  a  scheme  for  the 
compromise  of  the  three  actions,  and  being  of  opinion 

(a.)  Beported  by  J.  I.  Stirlixo,  Esq.,  Barrister- 
at-Law. 
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that  the  scheme  would  be  for  the  benefit  of  all  the 
holders  of  obligations,  ordered  that  it  should  be 
carried  into  effect  so  as  to  be  binding  on  the  holders 
of  all  obligations,  other  than  three  dissentteuts 
named  in  the  order,  whose  claims  were  to  be  pro- 
yided  for  by  the  commissioners  setting  aside  £600  oat 
of  tiiie  moneys  in  their  hands.  All  f  urtiier  prooeedings 
in  the  actions  were  to  be  stayed.  By  the  scheme  it 
was  provided  that  out  of  the  funds  in  the  hands  of  the 
commissioners  there  riiould  be  set  aside  for  distribution 
in  respect  of  all  obligations  then  outstanding,  "  when 
and  as  soon  as  the  holders  thereof  shall  be  duly 
ascertained  within  fourteen  days  after  presentation 
of  the  same  for  payment,  upon  such  oblii^fttions  being 
delivered  up  to  oe  cancelled,*'  a  sum  sufficient  to  pay 
£2  10s.  in  respect  of  each  obligation.  Most  of  the 
holders  had  surrendered  their  obligations  on  these 
terms,  and  there  now  remaiaed  only  1,700  obligations 
outstanding.  Every  ctfort  had  been  made  to  find 
the  holders  of  these  obligations,  bat  without  suoceis. 
There  was  in  court  a  fund  more  than  sufficient  to 
pay  £2  10s.  in  respect  of  each  obligation  still  out- 
stuiding*  The  company  now  applied  by  original 
motion  in  the  three  actions,  that  a  period  of  three 
montiis,  or  such  other  time  as  the  court  might  think 
fit,  might  be  limited  within  which  the  holder  of  the 
oUigations  must  come  in  under  the  scheme  and 
accept  the  £2  10s.  per  obligation,  and  that  the 
holders  who  should  not  come  within  the  time  limited 
ihould  be  deemed  to  have  elected  not  to  take  the 
benefit  of  the  scheme,  but  to  rely  on  the  charge  on 
the  railway  works  created  by  the  obligations,  and 
that  such  holders  might  bs  excluded  from  the 
benefit  of  the  scheme  and  of  the  order  sanotiontng  it. 

Upjohn,  K,C,,  and  MarteUi,  for  the  motion. 
Batcher,  K.C,  and  Peterson,  contra, 
Upjohn,  K,C,f  replied. 

Bigby,  L.J. — In  this  case  an  application  is  made 
by  a  railway  company  to  alter  the  "form  of  an  order 
for  compromise  made  by  the  Court  of  Appeal  under 
order  16,  which  gives  the  court  the  extraordinary 
power— I  grant  it  may  be  a  very  useful  power  indeed 
— to  bind  absent  persoiis  who  have  no  sort  of  oppor- 
tunity of  seeing  the  terms  of  the  compromise,  or  of 
bringing  forward  their  own  views  on  the  subject,  or 
indeed  of  even  so  much  as  knowing  that  a  compromise 
has  been  suggested.  I  say  it  is  an  extraordinary 
power  without  venturing  for  a  momvnt  to  say  that 
it  is  not  a  power  which  may  very  usefully  be  exer- 
cised by  a  court  of  law,  and  it  may  be  very  desirable 
to  have  such  a  power  vested  in  the  court,  especially 
of  course  ia  those  cases,  in  which  alone  I  expect  it 
would  be  put  into  force,  where  a  great  majority  of 
the  persons  who  are  in  the  same  position  as  the  absent 
persons  who  are  sought  to  be  bound,  are  of  opinion 
that  the  compromise  is  a  beneficial  one  for  themselves 
and  therefore  for  persons  who,  though  absent,  have 
similar  interests. 

Now  I  do  not  think  it  necesssry  to  go  in  detail 
into  the  matter,  but,  roughly  speaking,  I  have 
gathered  that  in  this  case  a  certain  railway  company, 
with  a  considerable  scheme  for  carrying  out  the  con- 
struction of  railway  lines,  borrowed  money  on 
debentures,  the  security  proposed  to  be  given  by 
them  being  a  security  on  the  whole  line  so  intended 
to  be  made.  I  do  not  know  whv  or  how — and 
it  is  not  neceisary  that  we  should  know — but  that 
railway  company  failed  absolutely,  so  much  so 
that  a  sum  of  money  which  had  found  its  way 
into  the  hands  of  certain  conmiiisionerfl  here 
in  London  was  practically  the  only  source  for  the 
repayment  of  the  bondholders.  The  debenture- 
holders   looked,   in   fact,    to    this   money   to   get 
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paitial  repayment  of  the  moneys  which  they  had 
advanced. 

Under  those  droumstancee  the  matter  oame 
before  North,  J.,  in  tho  case  of  CoUingham  v.  Sloper^ 
Bloper  being  one  of  the  commissioners  in  whom 
the  funds  were  vested,  and  the  other  defendants  being, 
I  suppose,  the  other  persons  in  the  same  position. 
Nor&,  J.,  made  an  order,  and  an  order  which  is  said 
to  have  been  without  precedent.  It  may  have  been 
right  for  all  that — ^I  do  not  know,  and  I  have  not 
heard  sufficiently  to  form  an  opinion.  But  whilst 
that  order  was  under  appeal  a  scheme  of  oom- 
promise  was  brought  forward,  and  an  application 
was  made  to  North,  J.,  for  his  sanction,  I  suppose 
under  order  16,  to  that  scheme  of  compromise.  He 
declined  to  give  it,  for  reasons  we  do  not  at  present 
know,  and  it  is  not  important  to  inquire  into.  But 
that  refusal  of  his  to  sanction  this  scheme  also  came 
before  the  Court  of  Appeal,  and  on  consideration  of 
all  the  facts  they  came  to  the  conclusion  that  the 
scheme  of  compromise  was  one  that  could  be  properly 
sanctioned,  and  they  made  an  order  to  sanction  the 
scheme  of  compromise.  Of  course,  then  the  original 
order  of  North,  J.,  no  longer  had  to  be  considered  the 
subject  of  an  appeal,  and,  in  fact,  that  order  was 
stayed.  There  could  be  no  resort  to  rights  given  to 
the  debenture-holders  present  or  absent  imder  that 
order,  because  the  scheme  of  compromise  settled  the 
rights  altogether.  Now,  as  I  said  before,  it  is  a  very 
strong  jurisdiction  to  give  any  court'  powet  to  bind 
people  who  have  not  had  an  opportmaity  of  laying 
their  views  befoze  the  court,  and  are  not  parties  in. 
any  way ;  but  still  tiiat  sdieme  of  compromise 
sanctioned  by  the  court  became  binding  on  all  the 
debenture-holders  present  or  absent.  Since  tiiiat  time 
a  very  great  number  of  debenture-holders,  knowing 
of  and  sanctioning  the  compromise  so  far  as  their 
individual  rights  were  concerned,  have  come  in  and 
been  paid  under  it.  A  great  number  have  come  in, 
and  there  have  been  debenture-holders  who  are 
strangers  who  have  also  come  in ;  they  have  come  in 
slowly — ^probably  as  they  happen  to  learn  for  the  first 
time  of  the  compromise,  or  it  may  be  to  make  up  their 
minds  with  regfurd  to  it--but  they  have  come  in  slowly, 
and  they  have  not  yet  ceased  to  come  in,  for  I  under- 
stand that  about  the  8th  of  the  present  month  holders 
of  between  2,000  and  3,000  bonds  have  come  in,  and 
they  are  now  asking  for  payment  under  the  com- 
promise. Therefore,  although  the  operation  of  the 
order  is  slow,  it  cannot  be  said  to  be  entirely  termin- 
ated, and  we  do  not  know  what  may  take  place.  It 
is  said  that  at  the  present  time  there  is  a  fund  of  about 
£6,000  left  in  court,  and  there  are  a  considerable 
number  of  bondholders  outstanding. 

Now  the  important  clause  that  we  have  to  consider 
is  the  clause  of  the  sdieme  that  appropriates  a  fund 
for  distribution  **  in  respect  of  the  61,000  obligations 
issued  by  the  railway  company,  when  and  as  soon  as 
the  holders  thereof  shall  be  duly  ascertained,  being  at 
the  rate  of  £2  10s.  per  obligation  within  fourteen  cbys 
after  presentation  of  the  same  for  payment.    Upon 
such  obligations  being  delivered  up  to  be  cancelled 
there  shaS.  be  set  aside  a  sum,"  and  then  the  sum  is 
mentioned.    Now  I  look  upon  that  as  the  sum  which 
is  to  be  set  aside  to  be  diatributed  as,  when,  and  so 
soon  as  the  holders  thereof  shall  be  duly  ascertained. 
The  holders  of  1,700  bonds  have  not  been  ascertained. 
What  right  has  anyone  to  say  "We  will  do  away 
with  tbat  condition,  which  is  a  condition  precedent  to 
payment,  and  we  will  set  the  fund  free  before  ever 
the^  are  ascertained  at  all."  Then  there  are  the  words 
**  within  fourteen  days  after  presentation."    It  may 
be  that  when  the  bondholder  was  ascertained,  when 
it  was  known  who  he  was  and  where  he  was,  and  when 
an  intimatio  n  of  his  rights  had  been  given  to  him,  there 


might  have  been  a  right  to  come  to  the  court — ^I  do  not 
say  that  on  the  mere  construction  of  the  agreement 
there  would  be— but  there  may  have  been  a  right  to 
call  iii)on  him  either  to  present  a  bond' for  payment 
and  to  deliver  it  up  in  return  for  payment  of  £2  10s., 
the  amount  fixed  for  payment  on  each  bond,  or  the 
court  might  in  the  exercise  of  a  reasonable  jurisdiction 
have  said  *'You  must   come   within   a  reasonable 
time."     But  I  cannot  imaguie  with  what  force  the 
railway  company  now  says,  *'  Fix  a  reasonable  time." 
How  can  a  reasonable  time  be  fixed  in  the  case  of  a 
man  who  is  not  ascertained,  and  of  whom  we  know 
nothing.     We'  only   know    that   there   is  a   bond 
distinguished  by  a  certain  number,  and  we  cannot 
tell  who  is  the  owner  of  that  bond.     How  it  is 
possibly  to  say  that  we  can  fix  a  reasonable  time  for 
the  holder  of  that  bond  to  come  in  P   I  have  examined 
thaty  and  I  do  not  think  that  really  anything  beyond 
that   is   necessary   for   the    decision   of    this   case 
as  I  am  deciding  it.     Obviously  the  responsibility 
of   framing  an  order  sanctioning  the  compromise 
is   in  itseS   very  considerable,  but   it   is    a    mere 
nothing   as   it   appears   to    me    compared    to   the 
responsibility  of  a  court,  which  on  an  argument, 
neceftsarily  in  many  respects  less  exhaustive  than  that 
which  might  have  been  presented  to  the  court  of  first 
instance,  undertakes  to  alter  the  whole  scheme.     The 
court  has  chosen  to  say,  **  This  is  a  proper  scheme  by 
which  we  should  bind  debenture-holders."    Can  we 
now  insert  something  that  the  Ooiurt  of  Appeal  in  sanc- 
tioning the  order  did  not  express  ?  Shall  a  construction 
we  cannot  find  in  the  words  of  the  language  be  deemed 
to  be  there— or  indeed  which  can  be  shown  con- 
clusively not  to  be  there,  for  the  whole  scheme  is 
to  take  place  only  when  and  so  soon  as  the  holders  of 
the  bonds  are  ascertained.     For  my  part  I  decline  to 
acquiesce  in  such  a  responsibility.      I  daresay  it  may 
happen  that  a  few  thousands  of  pounds — somewhere 
about  £4,000  it  woidd  appear  to  be — will  be  locked  up. 
Why  should  it  not  be,  even  on  the  merest  possible 
chance  that  a  bondholder  will  come  in.    What  sort  of 
right  or  equity  has  this  defaulting  railway  company 
to  insist  upon  such  a  term  being  for  the  first  time 
introduced  into  the  sdieme  P  I  say  they  have  absolutely 
no  right,  and  if  indeed  it  happens  that  for  a  very 
considerable  time  the  £4,000  is  locked,  up  I  cannot  see 
any  injustice.    Thev  seem  to  me  to  have  got  out  of 
the«efiect  of  their  defaidt  in  a  very  easy  manner,  all 
things  considered,  and  I  am  not  at  all  disposed— even 
if  I  felt  mysdf  justified — ^to  make  any  order  simply 
because   it  is    convenient  to  them   and   would   he 
pecuniarily  profitable  to  them  to  make  the  order. 
In  my  judgment,  therefore,  no  order  can  be  made  in 
the  matter. 

Yauohan  WnjJAMB,  L.J. — I  am  sorry  to  say  that 

I  do  not  quite  agree.  Having  regard  to  the  view  of  the 

other  members  of  the  court,  it  is  not  necessary,nor  would 

it  be  convenient,  that  I  should  consider  what  should  be 

the  order  and  the  terms  of  the  order  which  we  might 

make  if  the  court  were  going  to  make  any  order. 

Neither  is  it  necessary  or  convenient  tbat  I  should 

consider  what  would  be  a  reasonable  time  in  respect 

of  these  absent  persons  who  by  the  order  of  the  court 

were  to  be  bound  by  the  compromise,  because,  as  I 

understand    the    view    that    has    been    expressed 

by  Bigby,  L.J.,  the  court  here  really  has  no  power 

to  mSke  an  order  at  all.    I  shall  also  not  trouble 

myself  with  the  question  whether  it  is  to  the  interests 

of  the  community  tbat  sums  of  money  should  remain 

for  an  indefinite  time  tied  up  in  court  because  of  a 

difficulty  in  ascertaining  who  are  the  people  entitled 

to  certain  interests  in  it.    I  have  no  right  to  deal  with 

such  a  difficulty.    There  the  difficulty  is,  and  there  it 

must  remain  until  the  Legislature  has  removed  it.  To 
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my  miiid,  what  I  have  got  to  do  here  is  to  oonstrae 
this  order,  and,  taking  the  view  that  I  do,  that  is 
only  another  mode  of  saying  that  what  I  have  to  do 
is  to  oonstme  this  agreement  to  oompromisa,  be- 
cause the  scheme  of  arrangement  here  is  sanctioned 
by  the  court,  and  it  is  a  scheme  which  should  be 
carried  out.  One  has  to  look  at  this  scheme,  and  to 
see  whether,  according  to  its  proper  construction, 
these  people  who  had  the  option  of  coming  in  and  of 
receiving  out  of  this  fund  £2  10s.  are  entitled  to  wait 
as  long  as  ever  they  choose  before  exercising  that 
option.  According  to  my  view  of  the  construction  of 
this  order,  they  have  not  got  that  right.  If  they 
have  got  that  right  under  the  order,  it  does  not  seem 
to  me  that  the  court  would  have  any  right  to  modify 
it  or  alter  it  at  aJL 

Now  the  compromise  is  the  same  both  fQr  the 
people  who  did  assent,  people  who  were  present  and 
being  present  were  bound,  as  it  is  for  the  people  who 
not  bemg  present  were  bound  by  the  order  the 
court  made  under  the  power  of  ord.  16,  r.  9a. 

Now  these  absent  people  have  been  bound  by  that 
order  and  that  compromise  which  is  sanctioned  by  the 
order.  The  question  is,  what  that  compromise  means. 
Now  first  I  will  speak  of  what  the  meaning  of  the 
compromise  is  to  those  people  who  have  been 
absent,  or  I  will  take  those  who  being  present  have 
not  elected  to  come  in.  Have  they  got  an  unlimited 
time  to  make  up  their  minds ;  if  notice  were  given 
to  one  of  them  that  it  wm  proposed  if  they 
did  not  come  in  in  a  further  time  to  apply  to 
the  court  to  take  this  money  out,  is  the  agreement 
such  that  the  person  in  question  would  be  entitled  to 
come  to  the  court  and  say,  *'  No ;  under  the  terms  of 
this  compromise  there  is  no  time  limited  whatsoever. 
I  have  got  the  right  to  say  I  have  not  made  up  my 
mind  yet ;  there  is  no  expression  of  any  fixed  time 
within  which  I  am  to  come  in,  and  there  is  nothing 
said  about  my  coming  in  within  a  reasonable  time,  and 
I  insist  upon  my  rights."  I  cannot  conceive  that  as 
i^inst  such  a  person  a  reasonable  time  might  not  be 
limited,  and  that  the  court  might  not  say  under  this 
contract,  as  indeed  of  necessity  under  every  contract 
where  time  is  not  expressed,  that  the  law  implies  a 
reasonable  time.  If  my  memory  does  not  deceive 
me  —  I  have  not  the  authority  before  me  — 
the  expression  "of  necessity,"  I  think,  is  Lord 
Goleridge*s  expression.  It  is  of  necessity  tiiat  you 
read  in  "  a  reasonable  time,"  and  it  seems  to  me  that  if 
you  have  got  people  who  were  absent,  but  who  are 
now  here  in  the  country  and  ascertained,  the  same 
thing  could  be  said  as  against  them — xou  must 
come  in  under  this  within  a  reasonable  time. .  It 
seems  to  me  that  if  ^ou  take  the  people  who  are 
absent  and  unascertained,  in  this  case  also  they 
must  come  in  within  a  reasonable  time.  The  only 
thing,  to  my  mind,  which  casts  any  doubt  upon  the 
propriety  of  reading  into  this  agreement,  if  it  be  an 
agreement,  the  implied  provision  as  to  reasonable 
time  is,  first,  that  it  may  be  said,  "Tiiis  is  not  a 
mere  agreement,  this  is  an  order  of  the  court,"  and 
that  that  rule  does  not  apply  to  an  order.  I  have  very 
great  doubt  about  it,  because  the  rest  of  the  court  do 
not  agree  as  to  this.  I  think  when  the  court  sanctions 
a  oompromiee  you  ought  to  read  into  the  compromise 
"reasonable  time."  Then  the  other  thing  which 
is  said  against  reading  in  "  reasonable  time " 
here  is  that  there  is  another  condition  expressed 
in  terms  here,  "Aj  soon  as  the  holders  thereof 
shall  be  duly  ascertained,"  and  then  it  is  said, 
however  mudi  one  may  read  '* reasonable  time" 
into  an  ordinary  contract,  the  reasonable  time 
cannot  here  begm  to  run  as  against  people  who 
have  not  been  aaoertained,  and  that  in  each  individual 
case  the  obligation  and  the  right  do  not  arise  until  the 


individual  has  been  ascertained.  I  do  not  feel 
constrained  to  ezdude  what  I  call  the  neoessai^ 
term  of  reasonable  time  by  these  words,  because  it 
seems  to  me  that  the  words  wtiioh  follow,  "  within 
fourteen  days  aiter  presentation,"  get  over  the 
difficulty  because  they  import  that  presentation 
must  be  made  within  a  reasonable  time.  If  I  am 
asked  what  is  a  reasonable  time  for  an  unascertained 
person  my  ans<¥er  is  that  it  is  not  to  the  interests  of 
the  community  that  these  bondholders  or  anylody 
that  should  sleep  upon  their  rights  and  do  nothing 
for  an  indefinite  time,  but  that  people  must  act 
reasonably  in  these  matters,  and  that  if  people  for  a 
long  time  do  not  choose  to  come  forward  and  take 
advantage  of  an  order  which  has  been  advertised 
throughout  the  length  and  breadth  of  the  civilized 
world,  the  law  will  presume  that  those  notices  reached 
them,  and  make  the  time  run  from  the  reasonable 
presumption  of  the  date  when  it  must  be  taken  that 
the  notices  reached  the  people.  But  I  will  say 
nothing  further  as  to  what  those  terms  should  be 
because  the  majority  of  the  court  think  that  there  is 
no  power  to  mi^e  the  order. 

STiEUNa,  L.J.  —  I  regret  to  find  myself  in 
difference  with  my  brother  Yaughan  Williams,  L.  J., 
but  I  do  not  think  that  in  this  case  we  have  any 
right  to  make  an  order  against  persons  who  are 
unascertained  to  be  the  holders  of  outstanding  bonds. 
It  is  qidte  true  that  in  certain  cases  tiie  Legislature 
has  deprived  persons  who  do  not  assert  their  rights 
of  those  rights  by  Statutes  of  Limitation  and  other- 
wise, but  here  no  Statute  of  Limitation  applies. 
The  scheme  which  we  have  to  consider  is  one  which 
was  made  with  the  sanction  of  the  court,  and  I 
apprehend  that  the  court  in  sanctioning  such  a 
scheme  would  be  very  careful  in  all  cases  to  see  that 
it  did  not,  in  dealing  with  the  rights  of  absent 
parties,  deprive  any  absent  person  of  his  property  in 
a  case  in  which  the  Legislature  had  not  decreed  that 
he  should  lose  it.  It  is  by  no  means  true  in  this 
country  that  persons  who  sleep  on  their  rights 
are  in  all  cases  deprived  of  their  property.  A 
very  strong  example  of  that  is  to  be  found  in  the 
tender  regurd  which  the  Legislature  has  always  paid 
to  the  rights  of  holders  of  Qovemment  stock  wbo  do 
not  come  forward  to  claim  their  dividends.  That  is 
familiar  to  all  who  practice  in  the  Chancery  Division, 
and  I  think  it  is  rather  to  suoh  an  example  than  to 
the  case  of  the  Statutes  of  Limitation  in  sanctioning 
such  a  scheme  as  this,  regard  ought  to  be  had.  So 
much  as  regards  the  general  poucy  of  the  court  in 
dealing  with  such  schemes. 

But  now  let  us  look  at,  and  construe  the  agree- 
ment before  us.  I  find  that  over  £60,000  is  set 
apart  for  a  particular  purpose  for  distribution  in 
respect  of  61,000  obligations  issued  by  the  com- 
pany when  and  as  soon  as  the  holders  thereof 
shall  be  duly  asoc-rtained,  being  at  a  certain  rate 
per  obligation,  within  fourteen  days  after  presentation 
of  the  same  for  payment.  That  seems  to  me  to  imply 
that  that  fund  should  be  set  apart  and  distributed 
amongst  the  holders  of  those  obligations,  and  ^at 
each  holder  has  a  right  first  of  all  to  be  ascertained, 
and  secondly  to  have  an  opportunity  of  presenting  his 
obligation.  I  am  not  differing  with  the  Lord  Justice  that 
when  once  you  have  ascertained  a  holder  it  cannot  be 
that  it  is  not  in  the  power  of  the  court  to  make  him 
exercise  his  option.  It  may  be  that  a  holder  when 
ascertained  may  be  in  this  position.  The  company 
may  apply  here — ^they  may  serve  him  with  notice  and 
ask  in  defaultof  his  makingapplication within  a  limited 
period  that  the  fund  should  be  paid  out  to  the 
company.  That  I  think  may  be  justified  on  the 
footing  that  when  a  person  has  abstsSned  i^m  elect- 
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log  in  a  partioular  way  which  he  has  a  right  to,  he 
shall  be  held  to  have  adhered  to  tbe  rights  which  he 
has  under  his  bond,  and  to  have  chosen  to  stand  npon 
his  bond  rather  thsoi  take  the  benefit  which  is  given 
by  the  scheme.  But  I  cannot  thiok  it  is  right  that 
that  should  be  applied  until  the  holder  has  been 
ascertained,  and  has  had  an  opportuLity  of  ascertaining 
his  rights  for  payment.  It  seems  to  me  on  the  true 
oonttmotion  of  the  compromise  that  we  have  no  right 
to  take  away  from  any  holder  who  has  not  been  ascer- 
tained the  fund  which  is  provided  for  lum.  On  tiiat 
ground  I  agree  with  Bigby,  L.  J.,  and  think  that  no 
order  ought  to  be  made. 

Solicitors,  Francis  &  Johnson  ;  Huxam  <fc  Bawlinson, 


0) 


Feb.  15. 


From  Q.  B.  Div. 
(A.  L.  Smith,  M.B.,  and 
Collins  and  Bomer,  Ij.JJ.' 

Pharmaobtjtical  Society  v.  White,  (a.) 

Pharmacy  Act  —  BaU  of  poUon  —  "  SeUer  "  —Orders 
transmiUed  by  shopkeeper  to  duly  registered  vendor — 
Pharmacy  Act,  1868  (31  &  32  Vict,  c.  121),  «».  1, 
16,  17. 

An  action  to  recover  a  penalty  under  section  lb  of  the 
Pharmacy  Act,  1868,  was  brought  in  the  county  court 
against  the  defendant,  who  was  a  florist,  for  having  sold 
a  certain  tveed-killer,  which  contained  a  large  quantity  of 
arsenic,  and  wets  admittedly  a  poison  within  that  section, 
the  defendant  not  being  a  duly  registered  chemist. 

The  jtidge  found  as  a  fact  the  defendant  acted  only  as 
agent  for  the  chemical  company  who  manufactured  the 
weed'killer,and  was  in  the  position  merely  of  a  canvasser 
for  orders,  ^oith  authority  to  receive  money  on  account  of 
the  company,  and  that  the  defendant  was  not  the  '•  seller  " 
of  the  poison  within  the  Act, 

Held,  thai,  as  the  county  court  judge  had  found  as  a 
fact  that  there  was  no  contract  of  sale  as  between  the 
defendant  and  the  purchaser,  and  as  there  wets  some 
evidence  to  support  that  finding,  the  court  could  not 
interfere  to  set  it  aside. 

Decision  of  the  Divisional  Court  (48  FT.  R.  335, 
[1900]  1  0.  B.  454)  affirmed. 

Appeal  by  the  Pharmaceutical  Sodety  from  a 
decision  of  a  Bivisiooal  Court  (Grantham  and 
Channell,  JJ.),  affirming  a  judgment  of  the  judge  of 
the  County  Court  of  Worcestershire. 

The  action  was  brought  under  section  16  of  the 
Pharmacy  Act,  1868,  to  recover  a  penalty  from  the 
defendant  White  for  selling  a  two-gklion  drum  of  a 
certain  weed-killer  which  was  admittedly  a  poison 
within  that  section,  he  not  being  a  duly  registered 
pharmaceutical  chemists  or  chemist  and  druggist. 

The  defendant  was  a  florist  and  seedsman  carrying 
on  business  at  Worcester,  and  his  practice  with 
reference  to  the  sale  of  the  weed-killer,  which  was 
manufactured  by  the  Boundary  Chemical  Ca 
(limited),  of  Liverpool,  was,  when  asked  for  it  by 
customers,  to  inform  them  that  he  did  not  keep  it  in 
itock  and  that  they  could  either  write  direct  to  the 
Boundary  Co.  enclosing  a  remittance  or  he  would 
himself  take  the  money,  give  them  a  receipt,  and 
forward  their  order  on  to  uie  company.  He  had  an 
arrangement  with  the  company  whereby  he  received  a 
commission  of  26  per  cent,  of  the  price  of  the  weed- 
killer sold  through  him  as  agent. 

The  county  court  judge  gave  judgment  for  the 
defendant  upon  the  ground  tbat  he  was  not  the  seller 
within  the  meaning  of  section  15  of  the  Pharmacy 

(a.)  Beported  by  EBSXunc  Bbid,  Esq.,  Barrister^ 
at-Law. 


Act ;  and  he  found  as  facts  that  the  defendant  acted 
as  agent  only,  and  that  he  was  in  the  position  merely 
of  canvasser  for  orders  for  the  Boundary  Chemical 
Co.  with  authority  to  receive  money  on  their  account. 

Tbe  Divisional  Court  affirmed  the  judgment  of  the 
county  court  judge. 

The  society  ap];>ealed. 

Danckwerts,  KC.  {T.  JB.  Grey  with  him),  for  the 
plaioti£EB. — By  section  1  of  tJie  Pharmacy  Act,  1868, 
the  sale  of  poisons  by  an  unqualified  person  is  tmlawful. 
In  the  case  of  certain  poisons — for  example,  arsenic — 
the  vendor  is  to  ask  the  purchaser  the  purpose  for  which 
he  requires  the  poison,  and  must  enter  the  circum- 
stances of  the  sale  in  a  book.  This  ''  weed  killer  " 
contains  arsenic  in  such  large  proportions  that  a  tea- 
spoobfid  would  be  enough  to  kill  t^o  or  three  persons, 
and  therefore  it  is  not  on  mere  academical  grounds 
that  a  conviction  is  pressed  for,  but  in  order  to 
prevent,  if  possible,  the  sale  of  these  two-gallon 
drums  to  any  person  that  Hkes  to  order  one  from  any 
unregistered  and  irresponsible  agent.  The  Act  was 
passttd  to  stop  the  very  mischief  that  this  way  of 
carrying  on  business  opens  up.  The  contract  of  sale 
was  coiDplete  when  the  order  was  taken  by  White 
and  the  money  paid  for  the  goods  and  the  receipt 
given.  Bven  if  the  contract  was  not  then  completed, 
but  required  the  acceptance  of  the  offer  by  the 
Liverpool  firm  and  the  delivery  by  them  of  the  goods, 
the  '*  seller,"  for  the  purposes  of  the  Act,  was  White. 
There  is  a  distinction  between  the  person  who  sells 
and  the  person  who  ultimately  has  to  make  delivery. 
Section  1  makes  the  '*  sale "  an  offence,  'and  White, 
having  sold,  not  being  duly  qualified,  is  liable  to  a 
penalty  under  section  15.  Bo,  too,  the  **  seller," 
within  the  meaning  of  section  15  of  the  Pharmacy 
Act,  1868,  is  defined  by  section  17  as  the  person  who 
shail  make  the  contract,  and  therefore  again,  as 
WDite  made  the  contract,  he  is  liable.  There  are 
many  analogous  oases  under  the  Licensing  Acts 
where  the  acts  of  the  agent  are  treated  as  those  of 
the  principal — for  example,  Stallard  v.  Marks 
26  W.  B.  694,  3  Q.  B.  B.  412.  The  facts  in  this 
case  differ  from  any  that  have  been  before  the 
courts  on  this  part  of  the  Act,  and  the  arguments 
in  Pharmcuxutteal  Socidy  v.  London  and  Provincial 
Supply  Association,  28  W.  B.  957,  5  App.  Cas.  857, 
applied  to  these  facts,  are  oondnsively  in  favour 
of  atke  plaintiff's  contention  that  White  must  be 
deemed  to  be  tiie  person  who  actually  sold  within 
the  meaning  of  the  Act  of  1868  to  the  purchaser  the 
poison;  even  assumins  the  contract  of  sale  was  not 
completed  until  the  Liverpool  company  had  made 
delivery.  In  Pharmaceutical  Society  v.  Wheeldon, 
24  a  B.  D.  683,  38  W.  B.  Dig.  148,  an  unregistered 
assistant  of  a  qualified  chemist  who  in  the  absence  of 
his  master  sola  poison  was  held  liable  to  a  penalty 
under  section  15.  The  words  are  perfectly  dear, 
**  Any  person  who  shall  se)l  poisons  not  being  duly 
registered**  commits  an  offence  under  the  Act,  and 
the  appeal  should  therefore  be  aUowed. 

Cavanogh  and  W.  W,  Orr,  for  the  defendant,  were 
not  heara. 

A.  L.  Smith,  M.B.— In  this  case  the  Pharma- 
ceutical Society  appeal  against  a  decision  of  the 
Divisional  Court  in  an  action  heard  in  the  county 
court  which  they  brought  ssainst  one  White  for 
selling  poiK)n  contrary  to  the  statute,  and  they 
daimed  a  pcmalty  of  £15.  The  county  court  judge 
gave  judgment  ior  the  defendant  on  the  ground  that 
he  was  not  ''the  seller"  within  the  meaning  of 
section  16  of  the  Pharmacy  Act,  1868.  He  found  as 
facts  that  the  defeodant  acted  as  agent  only,  and 
that  he  was  in  the  position  merdy   of   canvasser 
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for  orders,  for  the  Boundary  Ghemioal  Co., 
with  authority  to  receive  money  on  their  behs^. 
If  there  is  any  evidence  to  support  that  finding 
of  fact,  then  we  cannot  distarb  the  judgment, 
even  although  it  may  be  a  finding  which  we  our- 
selves should  not  have  found.  [His  lordship  then  read 
the  shorthand  notes  of  the  evidence  of  the  defendants 
given  at  the  trial,  and  continued :]  In  the  case  of  the 
PharrrMceutical  Society  v.  London  and  Provincial  Supply 
Aa&ociation  the  Houee  of  Lords  deals  with  the  mean- 
ing of  '*  seller ''  in  this  Act,  the  question  there  being 
whether  a  limited  company  could  bea  '*  seller."  The 
decision  which  their  lordships  came  to  was  that  the 
word  '*  person  *'  in  sections  1  and  15  did  not  include  an 
incorporated  company  so  as  to  make  the  defendanti 
in  that  case  liable  to  the  penalty.  But  they  pointed 
out  that  the  actual  teller  must  be  a  qualified  person. 
Lord  Selboume,  L.G.,  in  his  judgment  said:  *'I 
will  add  that  regard  to  the  mischief  which  beyond  all 
controversy  the  Act  was  intended  to  prevent,  leads 
necessarily  to  the  same  conclusion — namely,  that  he 
who  sells,  whether  he  be  master  or  servant,  whether 
he  be  the  principal  or  aperson  to  whom  the  conduct  and 
management  of  sales  is  ddegated,  is  struck  at  by  the 
15th  section;  because,  otherwise,  a  very  wide  door 
would  be  opened  to  the  evils  wMdh  the  Act  was 
intended  to  guard  against.  If  it  were  otherwise, 
nothing  would  be  necessary,  according  to  the 
appellants'  own  argument,  than  that  the  business 
should  belong  to  a  person  who  does  not  hims^  carry 
it  on,  but  who  is  qualified  imder  the  Act ;  and  he 
might  beat  liberty  to  employ  in  the  management  of  his 
business  persons  not  qualified,  by  whom  the  actual 
sales  would  be  conducted ;  and  then  the  public  would 
be  exposed  to  all  the  dangers  which  the  Act  was 
passed  to  prevent.  The  statute,  therefore,  in  order 
to  be  effectual  must  strike  at  the  particular  acts  of 
those  who  actually  conduct  the  sales,  who  actually 
compound  the  medicines;  and  it  does  strike  at 
those  acts."  Again  towards  tiie  dose  of  his 
judgment  Lord  Selbome  said  that  everyone  whom  a 
corporation  employed  would  be  penally  answerable 
if  he  sold  or  compounded  poisons  or  other  medicines 
without  having  tibie  required  quaHftcation.  It  is  dear 
from  the  judgments  of  the  law  lords  in  that  case  ^at 
the  person  s^ok  at  by  the  Acts  was  the  person  who 
actually  sold  the  poison.  That  was  what  the  county 
court  judge,  in. my  opinion,  meant  when  he  found  the 
facts  as  we  have  tiiem  from  him,  and  when  he  said 
that  White  was  not  the  seller— that  is  to  say,  the 
actual  seller — within  the  meaning  of  the  Act.  That 
finding  of  fact  this  court  cannot  interfere  witii,  as 
there  was  evidence,  and,  indeed,  ample  evidence,  to 
support  it.    The  appeal  must  tiieref  ore  be  disoiissed. 

CoLLurs,  L.J. — I  agree.  I  am  content  to  dedde 
this  case  on  the  short  ground  that  the  county  court 
judge  has  found  as  a  fact  that  there  was  no  contract 
of  any  kind  as  between  White  and  the  buyer.  I 
think  the  facts  in  this  case  go  very  near  the  Ime,  and 
very  nice  coosiderations  of  law  might  have  arisen  if 
the  case  bad  been  necessarily  decided  on  other 
grounds  —  for  instance,  on  the  question  whether 
there  was  any  contract  between  the  defendant  and 
the  purchaser ;  and,  then,  if  there  was  such  a  con- 
tract, whether  the  transaction  itself,  when  it  came 
to  be  analyzed,  fell  within  the  Act.  The  question 
whether  there  was  a  contract  of  sale  was  one  for  the 
jury,  and  therefore  for  the  county  court  judge  sitting 
alone,  to  try  questions  of  fact  as  well  as  of  law.  He 
found  as  a  fact  that  there  was  no  sale  at  all  as 
between  the  defendant  and  the  purchaser,  for  he 
said:  "I  find  White  acted  only  as  agent,  and 
was  in  the  position  merely  of  a  canvasser  for 
orders."     As  I  said  before,  the  droumstances   go 


in  this  case  veiy  near  the  line  constituting  a  contract, 
but,  unless  this  court  can  say  that  upon  the  facts 
there  is  an  irresistible  inference  of  law  that  there  was 
a  contract,  we  cannot  interfere  with  the  condusion  to 
the  contrary  arrived  at  by  the  county  court  judge. 
It  is  dear,  moreover,  that  had  the  case  been  tried  by 
a  jury,  the  judge  would  not  have  been  justified  in 
directing  the  jury  that  upon  the  facts  they  must  find 
tiiat  there  was  a  contract.  Therefore,  as  the  county 
court  judge  found  as  a  fact  no  contract,  I  desire  to 
e^>ress  no  opiuionupon  the  question  whether,  if  there 
had  been  such  a  contract  of  sale  found,  the  case 
would  come  within  the  misohief  ainted  at  by  the 
Act  so  far  as  to  render  the  defendant  liable  to  the 
penalty. 

BoMBB,  L.J.— -I  concur.  I  am  not  satisfied  that 
the  defendant  entered  into  a  contract  with  the 
purchaser  that  would  bind  the  company — ^that  would 
render  them  liable  in  damages  if  they  refused  to 
execute  the  order,  which  was  forwarded  on  by  White. 
That  proposition  is  not  established  and  the  county 
court  judge  who  had  all  the  necessary  evidence  before 
him  finds  merdy  that  White  transmitted  the  orders 
he  got  to  the  Liverpod  firm  for  them  to  deal  with, 
I  think  he  contemplated  that  the  liverpool  firm  was 
bound  by  the  acts  of  White  as  their  authorized  agent, 
but  he  does  not  so  find  it. 

Solidtors  for  the  plaintiffs.  Flux,  Thompwmt  d 
Flux. 

Solicitors  for  the  defendant,  Tiwhrell  &  DeigMon, 
for  Dobba  &  HiU,  Worcester. 


Ktg^  ®ottrt  of  Swtitt. 


Chan.  Div.        ) 
Oozens-Hardy,  J.  j 


Jan.  28-31;  Feb.  1, 4-6,  21. 


Mabttbns  v.  Hill,  (a.) 

Manor— Tenure  of  ancient  demesne — Tenants — Freehold 
— Custom  of  manor  —  Fine  on  alienation  —  Quia 
Emptores  118  Edw,  1,  c.  \:\—Act  of  8  Edw.  2  {Par- 
liament  BoU,  vol,  1,  p,  298). 

A  lord  of  tJie  manor  claimed  a  fine  in  respect  of  tht 
alienation  to,  or  purchase  by,  a  defendant  of  a  j^iece  of 
land  field  to  be  within  the  ambit  of  the  manor,  Tm 
manor  originally  belonged  to  the  Crown,  and  lands  in  it 
were  held  by  the  tenure  of  ancient  demesne. 

Held,  that  the  freehold  was  in  the  tenants,  and  not  in 
the  lord. 

Held,  that  the  alleged  custom,  even  if  it  could  be  proved, 
was  bid  in  law,  as  it  was  inconsistent  with  the  statute 
18  Edw,  1,  c.  1,  Quia  Emptores,  and  a  statute  of  8  Edw, 
2  {Parliament  Roll,  vol  1,  p,  298). 

This  was  an  action  brought  to  try  the  right  of  the 
plaintiff  as  lord  of  the  manor  and  soke  of  i^thl^,  ia 
the  county  of  Leicester,  to  a  fine  of  Is.  in  the  pound 
on  the  purchase-money  paid  by  the  defendant  for 
certain  property  situate   at  Ghnmston  knovm  as  The 

WODgS. 

The  ]plaintiff  claimed  (l)That  the  plaintiff  is  lord  of 
the  ancient  Manor  of  Bothley. 

(2)  That  The  Wongs  if  within  the  ambit  of  the 
manor. 

(3)  That  the  Grimston  tenants  of  the  manor  are 
only  privileged  copyholders,  and  that  the  fredidd  is 
in  the  plaintiff  as  lord. 


(a.)  Beported  by  J.  H.  Dayibs,  Esq.,  Barrister- 
at-Law. 
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(4)  That  by  the  custom  of  the  manor  all  saoh 
teoantt  are  bonnd  to  pay  a  fine  of  I0.  in  the  ponnd 
on  alienation  by  way  of  sale  to  a  '*  foreigner,'*  or 
alternatively  that  the  *< foreigner'' is  bound  to  pay 
snoh  a  fine  on  entry. 

(5)  That  the  defendant  is  a  "foreigner"  within 
the  meaning  of  the  custom. 

i6)  That  the  custom  is  good  in  law. 
t  appeared  from  DomiBsday  Book  that  William  the 
Conqueror  then  held  the  Manor  of  BothLey  and  that 
King  Edward  the  Cl<mf essor  had  held  it. 

To  the  manor  pertained  twenty  members,  of  which 
(Mmston  was  one. 

<•  In  Qrimestone  are  three  caruoates  of  land,  less  one 
bovate  and  a  half." 

In  these  members  there  were  stated  to  be  <*  204 
sockmanni,  with  157  villani  and  94  borderiss,  having 
four  score  and  two  ploughs,  and  they  render  amoD^ 
them  all  £31  80.  Id." 

The  manor  was  therefore  **  andent  demesne,"  and 
the  tenants  had  certain  rights  and  privileges  peculiar 
to  that  tenure. 

The  manor  was  ffranted  by  the  Crown  to  the 
Templars,  who  had  also  the  adjacent  Manor  of  Dalby. 
Both  manors  continued  in  their  hands  until  1540, 
when  they  were  vested  by  statute  in  the  Crown. 

In  1543  Henry  VIII.  granted  to  Henry  Oartwright 
Unter  alia)  *'all  that  the  site  of  one  Manor  of 
Bothley."  The  grant  induded,  not  all  the 
demesne  lands  of  the  manor,  but  only  such 
as  were  then  or  late  in  the  tenure  or  occupation 
of  Humphrey  Babington  or  his  assigns  under 
a  twenty^nine  years'  lease  from  the  Templars  in 
1530  reserving  a  rent  of  £6  13s.  4d.  The  grant  to 
Cartwright  was  to  hold  in  chief  by  the  service  of  the 
thirtieth  part  of  one  knight's  fee  and  rendering  a 
yearly  rent  of  13s.  4d.  in  respect  of  the  site  of  the 
manor.  

In  1544  Henry  VIIL  granted  the  Manor  of  Dalby 
to  Andrew  Nowell  to  hold  in  chi^.  The  Manor  of 
Dalby  induded  part  of  Qrimston. 

In  1553  Edward  VL  granted  certain  lands  in 
Grimston,  part  of  the  possession  of  the  late  monastery 
of  Eyrkbybellers,  to  Wright  and  Holmes  as  of  the 
Manor  of  East  Qreenwidi  in  free  socaee  and  not  in 
ohief. 

In  1561  Queen  Elisabeth  granted  to  Cave  and 
Williams  all  her  remaining  lands  in  the  vill  of 
Bothley,  and  certain  rents  reserved  on  prior  grants 
out  of  other  lands  in  the  vill,  in  free  socage  and 
not  in  chief. 

In  1564  and  1576  certain  lands  in  Grimston  formerly 
beloogin^  to  the  dissolved  monastery  of  Launde  and 
to  the  dissolved  monastery  of  Kyrkbybdiers  were 
granted  by  Queen  Elizabeth  to  persons  ^irough  whom 
the  plaintiff  did  not  show  title. 

In  1590  Queen  Elizabeth  granted  to  Foreett  and 
West  certain  land  and  rents  in  Grimston  to  hold  in 
free  and  common  socage. 

In  1609  James  I.  granted  to  Bewail  and  others, 
through  whom  the  plaintiff  claimed,  all  the  perquisites 
of  courts  of  the  lordship  or  preceptory  of  Bothley. 

In  1670  Charles  II.  granted  to  Lord  Hawley  and 
others  certain  rents  arising  from  that  part  of  Ghriimston 
which  was  within  the  Manor  of  Dalby. 

It  appeared  that  manor  courts  had  been  held  by  the 
plaint^QTs  predecessors  in  titie  since  1576,  if  not 
earlier,  without  interruption  except  during  a  period 
from  1604  to  1675,  when  no  court  rolls  were  forth- 
ooming. 

It  was  redted  in  the  Grimston  Indosure  Act  of 
1765  that  Thomas  Babington,  through  whom  the 
plaintiff  claimed,  was  lord  of  the  manor  and  soke  of 
Bothley,  and  a  good  paper  title  was  shown  from  the 
beginning  of  the  last  century* 


Under  the  Indosure  Act  of  1765  The  Wongs 
(except  a  small  portion)  was  allotted  to  a  predecessor 
in  tiCM  of  the  oefendant,  but  there  was  no  entry  on 
the  rolls  of  the  court  relating  to  The  Wongs  until 
1825. 

Swin/en  Body,  K,0.,  Eoe,  K.C.^  and  8t\uirt  A. 
Moore,  for  plaiutiffi. 

Micklem,  K.O.,  E.  A.  Wurtzburg,  and  H,  J.  H, 
Mackay,  for  defendants. 

Co^sns-Habdt,  J.,  found  on  the  facts  that  the 
grant  to  Henry  Cartwright  in  1543  did  not  pass  the 
manor,  nor,  on  the  other  hand,  did  it  extinguish  the 
msnor.  But  the  lands  granted  were  severed  from 
the  manor.  Whatever  passed  to  Cartwright  was 
apparently  vested  in  the  plaintiff.  The  grant  in  1561 
to  Cave  and  Williams  did  not  pass  the  manor,  but 
whatever  was  passed  by  that  grant  was  apparentiy 
vested  in  the  plaintiff.  Ndther  was  there  anything 
in  any  of  the  other  Crown  grants  which  sufficed  to 
pass  the  Manor  of  Bothley.  On  the  other  hand,  it 
appeared  that  manor  courts  had  been  held  by  the 
plaintiff's  predecessors  in  title  since  1576,  if  not  earlier, 
without  interruption,  except  during  a  period  from 
1604  to  1675,  when  no  court  rolls  were  forthoomiog. 
It  was  redted  in  the  Grimiton  Indoaure  Act  of  1765 
that  Thomas  Babington,  through  whom  the  plaintiff 
claimed,  was  lord  of  the  manor  and  soke  of  Bothley, 
and  a  good  paper  titie  was  shown  from  the  beginniog 
of  the  century.  Under  these  circumstances  he  thought 
that  the  plaintiff  had  suffidentiy  established  his  tide 
as  lord  of  the  andent  Manor  of  Bothley,  notwith- 
standing the  gaps  above  referred  to.  If  necessary,  a 
lost  grant  from  the  Crown  must  be  presumed. 

As  to  the  second  point,  whether  Tlie  Wongs  was 
within  the  ambit  of  tne  Manor  of  Bothley,  he  thought 
he  must  hold  that  as  against  the  defendant,  and  in 
the  absence  of  any  proof  as  to  the  boundaries  of  the 
manor,  The  Wongs  was  within  the  ambit  of  the 
manor. 

Thirdly,  what  was  the  legal  podtion  of  the 
tenants  of  the  manor  ?  The  tenure  in  andent  demesne 
was  in  many  ways  peculiar,  and  it  was  not  possible  to 
reconcile  all  the  authorities.  The  dearest  and  best 
description  was  contained  in  the  third  report  of  the 
Beal  Property  Commissioners,  pp.  12-14,  of  which  the 
following  was  an  extract :  "  There  is  great  confusion 
in  the  law  books  respecting  the  tenure.  All  agree 
that  it  exists  in  those  manors,  and  in  those  only,  which 
bdonged  to  the  Crown  in  the  rdgn  of  Edward  the 
Confessor  and  William  tiie  Conqueror  and  in  Domes- 
day Book  are  denonunated  Terrae  Regie*  But  the  copy- 
holders of  those  manors  are  sometimes  considered 
tenants  in  andent  demesne,  and  land  hdd  in  ancient 
demesne  is  said  to  pass  by  surrender  and  admittance. 
This  appears  to  be  inaccurate.  It  is  only  the  freeholders 
of  the  manor  who  are  truly  tenants  in  andent 
demesne,  and  land  hdd  in  andent  demesne  passes  by 
oommon  law  conveyance  without  the  instrumentality 
of  the  lord.  The  copyholders  in  an  ancient  demesne 
manor,  like  other  copyholders,  are  merely  to  be 
conridered  as  occupying  a  part  of  the  lord's  demesne, 
and  do  not  not  hold  of  uie  manor.  They  form  the 
customary  court.  The  court  of  andent  demesne, 
which  is  analogous  to  the  court  baron,  is  constituted 
by  those  who  hold  in  socage  of  the  lord  of  the  manor» 
The  tenants  in  andent  demesne,  properly  so-called, 
were  made  subject  to  certain  restraints  and  entitied 
to  certain  immunitiee.  They  were  forbidden  :to  bring 
or  defend  any  real  action  touching  their  tenements, 
except  in  the  lord's  court.  In  andent  demesne  there 
are  no  subdivided  or  conflicting  interests  in  the  soil. 
The  timber  and  minerals  bdong  to  the  tenant,  and  the 
rents,  fines,  and  services  due  to  the  lord  are  certain.'^ 
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High  Coubt. 


Mabttbns  v.  Hill.— In  be  Spiin>LBB  akd  Meabs'  Gontbaot. 


High  Cottbt. 


Applying  Uub  passage,  bis  lordsliip  thought  the 
freehold  was  in  the  tenants,  and  not  in  the  lord.  Bat 
apart  from  that  high  authority,  he  arrived  at  the  same 
oonolusion  for  several  reasons:  (a)  They  are  called 
''free  tenants"  in  very  early  documents,  {h)  Their 
tenements  ordinarily  passed  by  feoffment,  with  livery 
of  seisin,  and  not  by  surrender,  (c)  They  used  the 
writ  of  riffht  close,  which  seems  to  have  been  only 
available  for  freeholders  (Fitzherbert  Natura  Brevium, 
II7).  (d)  They  disposed  of  their  tenement  by  will, 
without  any  surrender  to  the  u«e  of  tiie  wilL  (e)  There 
is  no  trace  of  any  claim  by  the  lord,  until  quite  modem 
times,  to  either  timber  or  minerals ;  and,  on  the  other 
hand,  there  are  express  dealings  by  the  tenants  with 
minerals.  (/)  The  Indosure  Act  of  1765  speaks  of 
them  as  owners  and  proprietors  who  are  seised  in 
their  land,  and  reoogoizes  their  right  to  trees  growing 
on  the  land. 

As  to  the  fourth  point,  his  lordship  held  that  it  was 
not  pro7ed  that  by  the  custom  of  the  manor  all  the 
Gbimston  tenants  were  bound  to  pay  a  fine  of  Is.  in  the 
pound  on  alienation  by  way  of  sale  to  a  *'  foreigner," 
or  that  the  **  foreigner  "  was  bound  to  pay  such  a  fine 
on  entry.  It  was  also  not  proved  that  the  defendant 
was  a  **  foreigner  "  within  the  meaniog  of  the  alleged 
custom. 

The  last  point  was  whether  the  alleged  custom  of 
paying  ft  fine  on  alienation  was  good  in  law. 

Now,  if  the  freehold  was  in  the  tenants  and  not 
in  the  lords,   as  he  thought  it  was,   his   lordship 
thought  it  was  bad  as  incoDsistent  with  the  nature 
of  the  estate,  and  as  a  restraint  upon  alienation.    The 
plaintiff  was  driven  to  rely,  not  on  the  comparatively 
modern  Is.  in  the  pound  composition,  but  upon  an 
absolute  right  to   prohibit  alienation  except   to  a 
person  who  was  not  a  '*  foreigner,"  and  to  exact  a 
fine  as  the  price  of  the  lord's  assent  to  an  alienation  to  a 
"  foreigner."    This  was  inoonsiitent  with  the  statute 
18  Edw.  1,  Quia  Emptores,  which  enacted  that  from 
thenceforth  it  should  be  lawful  to  every  freeman  to 
sell  of  his  own  pleasure  his  lands  and  tenements  or 
part  of  them,  so  that  the  feoffee  should  hold  the 
same  lands  or  tenements  of  the  same  chief  lords  by 
the  same  services  and  customs  as  his  feoffor  held 
before.      It  was  also  inconsistent  with  an  Act    of 
Parliament  of  8  Edw.  2,  which  was  found  in  the 
Parliament  Boll,  vol.  1,  p.  298,  though  not  printed 
in  the  statute  book,  and  wliich  counsel  for  the  plaintiff 
admitted  to  be  or  to  have  the  effect  of  a  statute, 
it    enacted    *'that    from   henceforth   none   should 
demand    or    take     any     fine    from    freemen    for 
entering  upon  the  lands  and  tenements  which  are 
of  their  fee,  so  always  that  by  such  feoffment  they  be 
not  losers  of  their  services,  nor  that  their  services  be 
denied."    It  was  fairly  urged  that,  by  custom,  a  fine 
may  be  payable  on  the  alienation  of  a  freehold,  but 
tlie  only  authority  in  support  of  this  contention  was  a 
dictum  in  Damerdl  v.  Prothero^  10  Q.  B.  20,  at  p.  25.  No 
such  custom  could,  in  his  opinion,  hold  good  agaiost 
the  express  language  of  the  statutes  referred  to.    He 
did  not  pause  to  consider  whether  this  custom  was 
bad  also  for  uncertainty.    Thus  far  he  had  drawn  no 
distinction  between  Eothley  proper  and  Grimston, 
which  was  one  of  the  members,  but  the  defendant  laid 
great  stress  upon  the  distinction.    It  seemed  that  in 
1245  a  composition  and  agreement  was  made  between 
the  Master  of  the  Templim  and  the  Beeve  of  Qrimston 
for  himself  and  for  tbe  men  of  the  same  vili  (as  also 
for  the  men  of  certain  other  members)  in  the  follow- 
ing terms:  "That  they  ought  to  increase  their  farm 
beyond  the  farm  which  they  were  wont  to  render  to 
the  Master  of  the  Knights  of  the  Temple  in  England, 
to  wit,  for  everjr  canicate  of  land  which  they  hold  in 
the  aforesaid  vills  three  shillin|[B  by  the  year  for  all 
works,  tillages,  and  other  villein  customs  which  the 


said  master  exacted  from  them,  and  that  they  ought 
to  come  to  the  ^new  of  frank-pledge ;  and  do  suit  at 
the  court  of  the  aforesaid  Master  of  Bothley  when 
any  should  be  impleaded  there  by  writ  of  the  king 
of  right,  and  when  a  robber  is  to  be  there  indicted 
by  afforcement  of  the  court,  and  all  those  who  are  of 
the  body  {de  corpore)  of  tha  Manor  of  Bothley  ought 
to  do  suits  and  all  other  villein  customs  which  before 
they  were  accustomed  to  do,  to  tiie  same  master,  &c." 
This  composition  was  entered  on  the  rolls  of   the 
King's  Court.      Its  validity  was  expressly  acknow- 
ledged in  1285.    In  that  year  a  writ  was  issued  in 
the  King's  Court  claiming  a  moiety  of  some  land  in 
Wantneby,    one    of    the    members,  like   Qrimston, 
affected  by  the  *  composition.     The  then  Master  of 
the  Templars  took  proceedings  before  the  justices  in 
Eyre,  at  Leicester,  to  enforce  his  claim  to  exclusive 
jurisdiction.     The  court  held  that  the  composition 
Had  not  "changed  any  estate  of  the  same  men  in 
respect  of  the  aforesaid  custom  of  impleading,  nor  to 
them  remitted  or  quit  claimed  the  aforesaid  custom." 
It  was  considered  that  the  plaintiff  should  take  nothing 
by  his  writ  but  be  in  mercy  for  false  daim,  and 
that    he  should   sue    by   another   writ    of    nffht 
close  according  to  the  custom  of  the  manor  ii  it 
seemed  expedient  to  him*    His  lordship  thought  this 
decision  did  not  have  the  effect  which  the  plaintiff 
attributed  to  it.    It  only  decided  that  the  land  bdng 
within  the  manor,  the  writ  of  right  close  must  still  be 
used.    This  was  not  a  viUeiu  custom  touched  by  the 
composition.    It  decided  nothing  beyond  that.    The 
defendant  asserted  (a)  that  any  such  custom  as  was 
alleged  by  the  plaintiff  was  a  '*  villein  custom,"  which 
was  expressly  released  by  the  composition,  and  that 
even  if  it  were  still  in  force  in  Bothley  proper  it  was 
gone  so  far  as  Giim«ton  was  concerned.     With  this 
contention  he  agreed.    The  defendant  also  asserted 
{h)  that  the  effect  of  the  composition  wai  to  extinguish 
the  ancient  demesne  tenure  and  to  turn  it  into  free  and 
common  socage.    The  case  of  Griffith  v.  Clarke,  Moore 
143,  which  was  approved  by  Lord  Ellenborough  In  Doe 
d.  Reay  v.  Huntington,  4  East  271,  at  p.  290,  tended  to 
support  this  contention.  But  it  was  doubtful  whether 
the  decision  of  1285  was  consistent  with  the  view  that 
the  land  at  Qrimston  was  made  frank  free  by  the 
composition  of  1245.    It  was  remarkable  that  there 
was  no  entry  of  any  alienation  fine  in  Qrimston  prior 
to  1528,  and  that  there  were  but  few  in  Qrimston 
until  comparativdy  modem  times,  the  great  majority 
being  in  Bothley  proper.  Upon  the  whole  he  thought 
that  even  if  the  conclusion  at  which  he  had  arrived 
was  wrong  as  to  Bothley  proper,  it  was  right  as  to 
Qrimston,  naving  regsrd  to  the  composition  of  1245. 
The  result  was  that,  in  his  opinion,  the  action  failed, 
and  judgment  would  be  given  for  the  defendant  with 
costs. 

Solicitors  for   plaintiff,    MilUngton   <&   Drew,    for 
Macaulay  &  Bennett,  Leicester. 

Solicitors  for  defendant,  Stileman    &   Neate,   for 
Latliam  <fe  New,  Melton  Mowbray. 


Chan.I>iv.]  March  12,  18. 

Farwell,  J. ) 

In  re  SpINDLEE  AND  MBARS'  CONTRACT,  (o.) 

Vendor  and  purchaeer—Conditione  of  sale—"  Notwith* 

standing  intermediate  or  pending  liiigation  "— Poiwr 

to  readnd—Notice  to  rescind  pending  proceedings-^ 

Costs.  ^ 

(a.)  Beported  by  Warwick  H.  Drapkr,  Esq., 
Barrister-at-Law. 
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High  Goxtbt. 


Ik  bb  Spindlkb  and  Mears'  Oontraot.— Vigbrs  v.  Sandkbbon. 


High  Coubt. 


The  condiiiona  of  sale  of  certain  property  gave  the 
vendors  power  to  rescind  the  contract  *'  if  the  purchaser 
shall  insist  on  any  objection  or  requisition  which  th» 
venders  shaU  be  unable  or  unwilling  to  comply  with,  and 
shall  not  withdraw  the  same  after  being  required  so  to 
4o,  the  vendors  shall  {notwithstanding  any  attempt  to 
remove  the  same,  or  that  there  shall  have  been  any 
intermediate  or  pending  negotiation,  proceeding,  or 
litigation,  and  although  they  may  have  insisted  that  all 
or  any  of  the  objections  and  requisitions  are  or  is  unten- 
able) be  at  liberty,  by  notice  in  writing  signed  by  their 
solicitors,  to  rescind  the  contract,  and  shall  thereupon 
return  to  the  purchaser  his  deposit,  but  unthout  any  interest  t 
costs  of  investigating  the  title,  or  other  compensation  or 
payment  whatsoever"  The  vendors  allowed  a  summons, 
taken  out  under  the  Vendors  and  Purchasers  Act,  1874, 
bv  the  purchaser  for  a  declaration  that  his  objections  to 
the  title  had  not  been  answered  and  that  the  title  was 
defective,  to  be  proceeded  with  after  filing  evidence  and 
up  to  the  moment  of  hearing,  and  then  gave  notice  to 
rescind. 

Held,  thai  the  vendors  must  pay  the  costs  incurred  up 
to  the  date  of  the  notice  to  rescind. 

On  the  2l8t  of  May,  1900,  the  property,  oonsistiiig 
of  house  and  grounds,  whioh  was  the  subjeot  of  this 
aotion,  was  put  up  for  sale  by  auction  under  oondi" 
tions,  one  of  which  was  as  follows :  ''  If  the  purchaser 
shall  insist  on  any  objection  or  requisition  which  the 
▼endors  shall  be  unable  or  unwilling  to  comply  with 
and  shall  not  withdraw  the  same  after  being  required 
BO  to  do,  the  vendors  shall  (notwithstanding  any 
attempt  to  remove  the  same  or  that  there  shall  have 
been  any  intermediate  or  pending  negotiation,  pro- 
oeedinff,  or  litigation,  and  although  they  may  have 
insisted  that  all  or  any  of  the  objections  and  requisi- 
tions are  or  is  untenable)  be  at  liberty,  by  notice  in 
writing  signed  bv  their  solicitors,  to  rescind  the  con- 
tract, and  shall  tnereupon  return  to  the  purchaser  his 
deposit,  but  without  any  interest,  costs  of  investi- 
gating the  title,  or  other  compensation  or  payment 
whatsoever." 

The  property  was  not  sold  at  the  auction,  but  on 
the  1901  of  June,  1900,  the  plaintiff  entered  ioto  a 
contract  to  purchase  it  subject  to  the  particulars  and 
conditions  so  far  as  they  applied  to  a  sale  by  private 
oontraot. 

The  abstract  of  title  having  been  delivered,  the 
plaintiff  sent  in  voluminous  requisitions,  to  which  the 
vendors  delivered  answers,  and  the  plaintiff,  on  the 
20th  of  July,  delivered  replies  to  the  answers. 

On  the  24th  of  July,  the  plaintiff  took  out  this 
summons  under  the  Vendors  and  Purdiasers  Act, 
1874,  asking  for  a  declaration  that  the  plaintiff's 
pbjections  to  the  title  had  not  been  sufficiently 
answered  and  in  particular  that  the  title  was  defective 
on  certain  specified  grounds,  and  for  a  return  of  his 
deposit  moneys  and  costs. 

The  defendants  were  the  vendors,  who  were  trustees. 

Both  parties  filed  evidence,  and  the  summons  now 
oame  on  for  hearing,  when  counsel  for  the  defendants 
stated  that  they  had  on  that  day  required  the 
purchaser  to  withdraw  his  requisitions  and  given  him 
notice  to  rescind  the  contract. 

J.  G.  Butcher,  E.G.,  and  W.  F.  Fhilpotts,  for  the 
purchaser. — ^The  vendors  mutt  pay  the  costs  of  the 
summons  up  to  the  date  of  the  notice  to  rescind : 
Duddell  V.  Simpson,  15  W.  B.  115,  L.  B.  2  Gh.  102. 
The  condition  for  rescission  does  not  deprive  the 
court  of  jurisdiction  over  costs,  there  being  no  express 
words:  Isaacs  v.  Towell,  [1898]  2  Oh.  285,  46  W.  B. 
I>ig.  170.  The  purchaser  does  not,  of  course,  oppose 
rescission. 

I         W,  H.  Upfohn,  JT.  C. ,  and  E.  Beaumont,  for  the  vendors. 
—BvddcH  V.  Simpson  was  different,  for  in  that  case 


there  were  two  separate  contracts  as  to  different  houses, 
and  the  purchaser's  aotion  succeeded  as  to  one :  see 
the  report  in  the  court  below  in  14  W.  B.  418,  L.  B.  1 
£q.  678.  The  question  of  costs  was  neither  argued 
nor  mentioned  in  the  judgments  in  the  court  below. 
In  Isaacs  v.  Towell,  Byrne,  J.,  commented  upon  tie 
absence  of  the  words  *' notwithstanding  any  inter- 
mediate litigation,"  which  are  found  here.  The 
court  here  has  no  materials  for  going  into  the  merits 
of  the  case,  without  whicli  it  cannot  make  an  order  as 
to  costs.  The  power  to  rescind  cannot  be  exercised 
after  judgment:  In  re  Arbib  &  Class's  Contract,  39 
W.  B.  305,  [1891]  1  Oh.  601. 

J.  G.  Butcher,  EC,  in  reply,  referred  to  Best  v. 
Eamand,  27  W.  B.  742,  12  Oh.  D.  1. 

Fabwbll,  J.— In  this  case  the  purchaser  took  out 
a  summons  under  the  Vendors  and  Purchasers  Act, 
1874,  on  the  24th  of  July  last.  The  parties  went  into 
evidence.  The  summons  came  on  for  hearing  yester- 
day, and  counsel  then  stated  that  the  vendors  had 
that  afternoon  served  the  purchaser  with  a  notice  to 
rescind  the  contract,  and  they  asked  for  the  dismissal 
of  the  summons  without  costs.  The  question  turns 
upon  the  wording  of  one  of  the  conditions  of  sale. 
[Here  his  lordship  read  the  condition  as  above.]  That 
makes  a  case  practically  indistinguishable  from  that 
of  Duddell  v.  Simpson.  I  cannot  suppose  that  the 
two  Lords  Justices,  in  ordering  the  vendor  to  pay  the 
costs  in  that  case,  overlooked  the  point  arising  on  the 
construction  of  the  condition.  They  decided  that  the 
vendor  must  pay  the  costs  up  to  the  time  when  he  gave 
notice  to  rescind.  I  am  bound  by  that  decision.  And 
upon  the  construction  of  this  condition  I  think  that, 
as  the  costs  of  investigating  the  title  are  specifically 
mentioned,  the  parties  probably  intended  to  exclude 
costs  which  are  only  payable  under  an  order  of  the 
court.  But,  however  tliat  may  be,  I  cannot  refuse  to 
follow  a  dedsion  of  tne  Court  of  Appeal  merely 
because  the  Lords  Justices  did  not  fuUy  state  the 
grounds  of  their  decision.  Counsel  for  the  vendors 
urged  that  there  is  nothing  before  me  upon  which  I 
can  decide  the  question  of  costs  upon  the  merits.  I 
cannot  agree  with  him.  I  think  it  was  very 
unreasonable  on  the  vendors'  part  to  let  things  go  on 
until  the  summons  was  ready  for  hearing,  and  very 
hard  upon  the  purohaser  that  the  vendors  should  let 
him  go  on  incurring  all  the  costs  and  not  make  up 
their  mind  to  rescind  until  the  very  last  moment. 
These  are  quite  sufficient  grounds  for  making  them 
pay  the  costs. 

Solicitors,  S.  Mear ;  Upton  &  Britton. 


E.  B.  Div.    ( 
(Bigham,  J.)  j 


Feb.  28;  March  1. 


YiQEBs  V.  Sanderson,  (a.) 

Sale  of  goods— Rejection — Shipment— Passing  of  property 
— Goods  not  within  the  specificalion^ 

A  contract  for  the  sole  of  goods,  to  be  of  *^  about  the 
specification^*  mentioned  in  the  contract,  provided  thxt 
the  goods  were  to  be  shipped  in  vessels  to  be  provided 
by  the  purchasers,  that  the  property  in  the  goods  was  to 
be  deemed  to  pass  on  shipment,  and  that,  if  any  dispute 
arose  as  to  the  stijjulations  of  the  contract,  the  purchasers 
were  not  to  reject  the  goods,  but  that  the  dispute  was  to  be 
referred  to  arbitration. 

Goods  were  shipped  under  the  contract,  33  per  cent,  of 

(a.)  Beported  by  F.  O.  Bobinson,  Esq.,  Barrister- 
at-Law. 
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High  Ck)UBT. 


YiGXBS  V,  Sanderson. 


High  Ck)UBT. 


which  wtre  neither  within  nor  **  dbout "  the  Bpecijication, 
nor  commercially  within  its  meaning. 

Held,  that  the  clause  as  to  non-rejection  did  not  operate 
eoaato  prevent  the  purchasers  from  refecting  tJie  goods  ; 
that  the  acceptance  of  the  goods  by  the  captain  of  the  ship 
did  not  pass  the  property,  the  captain  being  only  the 
purchasers*  agent  to  receive  the  goods  for  the  purpose  of 
carriage. 

Action  tried  in  the  Oomiflercial  Conrt  without  a 

The  plaiDtiff*  olaimed  for  the  price  of  goodt  sold 
and  deliyered  to  the  defendants;  alternatively,  for 
damages  for  the  non-acceptance  by  the  defendants  of 
bills  of  exchange. 

By  a  contract  in  writing  dated  the  23rd  of  Koyember, 
1899,  the  plsintiift  sold  to  the  defendants  ''  the  under- 
mentioned about  225  standards  wood  goods  of  about 
the  spf  dfication  stated  below  "  to  be  shipped  at  Wasa 
to  Hull. 

The  contract  provided  that  shiproom  was  to  be 
provided  by  the  buyers,  and  that  payment  was  to  be 
by  approved  acceptances  of  sellers*  or  authorised 
agents*  drafts  payable  in  London  at  four  months 
from  date  of  bill  of  lading  or  cash  less  2 jt  per  cent, 
on  receipt  of  and  in  ex<mange  for  shipping  doou" 
ments. 

The  contract  contained  the  following  clauses : 
*<  Property  in  goods  to  be  deemed  for  all  purposes, 
except  retention  of  vendor's  lien  for  unpaid  price,  to 
have  passed  to  buyers  when  goods  put  on  board." 

«  Should  any  dispute  atise  under  the  stipulations 
of  this  contract  impossible  to  settle  by  friendly 
arrangement,  buyers  shall  not  reject  any  of  the  goods 
nor  refuse  acceptance  of  draft  or  drafts,  but  the 
dispute  shall  be  referred  to  two  arbitrators  of  whom 
one  is  to  be  elected  by  each  party  with  power  to 
choose  an  umpire  whose  award  on  all  points  shall  be 
final,  the  expenses  to  follow  allowed." 

The  spedncation  provided  that  the  goods  were  to 
be  sawn  latbs  from  2ift.  to  4}ft.  in  leng^. 

By  a  contract  dated  the  16th  of  December,  1899,  the 
plaintifb  sold  to  the  defendants  a  further  parcel  of 
sawn  laths.  This  contract  was  in  the  same  terms  as 
the  previous  one,  with  the  exception  that  the  specifi- 
cation provided  that  the  laths  were  to  be  from  2ft.  to 
4ift.  in  length,  but  not  more  than  3  per  oent.  of  2ft. 
laths. 

Parcels  of  goods,  purporting  to  be  in  fulfilment  of 
the  two  contracts,  were  shipped  on  board  the  steam- 
ship EUa,  provided  by  the  defendants;  the  bills  of 
ladinff,  specifying  the  number  of  bundles  of  various 
lengths,  were  sent  to  the  defendants  duly  indorsed ; 
and  the  plaintafFs  drew  on  the  defendants  for  the  price 
of  the  goods.  The  shipment  under  the  November 
contract  contained  33  per  cent,  of  laths  5ft  long. 
The  shipment  under  the  Daoember  contract  contained 
about  60  per  cent,  of  laths  2ft.  long. 

The  d^endants  rejected  both  parcels,  and  refused 
to  accept  the  drafts. 

The  plaintiffs  contended  that  the  property  in  the 
goods  had  passed  to  the  defendants,  and  that  they 
were  not  entitled  to  reject  them ;  they  admitted  that 
an  allowance  would  have  to  be  made  to  the  defendants 
in  respect  of  the  number  of  2ft.  laths  in  excess  of  3 
per  cent.,  which  allowance  would  have  to  be  settled 
by  arbitration ;  but  the  plaintiffs  contended  that  the 
defendants  had  suffered  no  damage  through  receiving 
the  oft.  latbs. 

Evidence  was  given  on  which  the  learned  judge 
found  that  neither  2ft  laths  nor  5ft  laths  were 
worth  the  contract  price ;  the  former  were  practically 
worthless,  and  the  Utter  were  difficult  to  sell  in  large 
quantities. 

Bobson^  E.C,t  and  Loehnis,  for  the  plaintiffii. 


Scrutton,  E.G.,  and  F.  D.  Mackinnon,  for  the 
defendants. 

Azemar  v.  Casella,  15  W.  B.  998,  L.  B.  2  C.  P. 
677,  and  Norman  v.  Phillipe,  14  M.  &  W.  277,  were 
referred  to. 

Cur,  adv,  vult. 

March  1.— Bigham,  J.,  read  the  following  judg- 
ment :  This  action  is  brought  to  recover  £1,307,  the 
price  of  a  quantity  of  sawn  laths,  sold  by  the 
plaintiffs  to  the  defendants,  or,  in  the  alternative, 
damages  for  non-acceptance  of  the  same.  By  two 
contracts,  dated  respectively  the  23rd  of  November, 
1899,  and  the  16th  of  December,  1899,  the  plaintiffs 
sold  to  the  defendants  two  parcels  of  sawn  laths,  to 
be  shipped  at  Wata  for  HuU,  of  **  about  the  specifi- 
cation stated  below."  The  contracts  contained 
provisions  to  the  following  effect :  Shiproom  was  to 
be  provided  by  thebcyers ;  payment  was  to  be  made 
by  cash  or  bills  agaiost  documents ;  and  if  the  goods 
were  not  tsken  within  a  certain  time,  then  acceptsnoes 
were  to  be  given  for  an  approximate  amount;  the 
property  in  the  goods  was  to  be  deemed,  for  all 
purposes  except  retention  of  vendor's  lien  for  unpaid 
price,  to  have  passedj  to  the  buyers  when  goods 
were  ]put  on  board ;  and  if  any  dispute  arose  under 
the  stipulations  of  the  contracts,  buyers  were  not  to 
reject  any  of  the  goods  nor  refuse  acceptance  of  the 
drafts,  but  the  £spute  was  to  be  referred  to 
arbitrators,  whose  award  was  to  be  final.  The 
specification  in  the  first  contract  was  for  laths  of 
leogths  varying  from  2^ft.  to  4^ft,  and  the  specifica- 
tion in  the  second  contract  was  for  laths  of  length! 
varying  from  2ft  to  4ift,  but  not  more  than  3  per 
cent  of  2ft. 

Under  these  contracts,  and  in  pretended  fulfilment 
of  them,  two  parcels  of  laths  were  shipped  by  or  on 
behslf  of  the  plaintiffs  in  The  Ella,  a  ship  proi^ed  by 
the  defendants.  The  shipment  under  the  earlier 
contract  contained  33  per  cent  of  laths  5ft.  long  (a 
length  not  mentioned  in  the  specification) ;  and  the 
shipment  under  the  later  contract  contained  about  60 
per  cent  of  laths  2ft.  long,  instead  of  not  more  than 
3  per  cent  The  defendants  rejected  the  goods  and 
refused  to  accept  the  drafts.  Toe  question  is  whether 
the  rejedtion  was  justifiable.  On  the  one  hand  the 
plsintiffs  say  that  the  defendants  must  take  the  goods 
subject  to  an  allowance  for  any  loss  due  to  the  failure 
to  comply  with  the  spedfications.  On  the  other  hand 
the  defendants  aay  that  the  goods  are  not  what  they 
bought,  and,  therefore,  that  they  are  not  bound  to 
accept  them.  I  have  heard  evidence  as  to  the  value 
of  laths  2ft  long,  and  as  to  the  value  of  laths  5ft 
long,  and  I  find  as  a  fact  that  neither  length  is  worth 
the  contract  price ;  the  former  ii  practically  worth- 
less and  the  latter  is  very  difficult  to  sell  in  large 
quantities,  and  requires  more  labour  in  handling  thiuti 
the  shorter  leng^s.  Neither  shipment  can,  m  my 
opinion,  be  regarded  as  in  any  sense  a  compliance 
with  the  contract,  unless  the  clause  as  to  non- 
rejection  is  sufficient  to  make  it  so.  The  plaintifEs 
say  it  is.  They  say  that  it  is  competent  for  them  to 
disregard  the  specification  altogether  and  to  ship 
laths  of  any  lengths,  even  of  lengths  wholly  outside 
the  spedficataon,  and  to  require  the  defendants  to 
take  and  p»y  for  such  goods  subject  to  an  allowance. 
They  rely  on  the  words  "  should  any  dispute  arise, 
buyers  shall  not  reject  any  of  the  goods." 

I  am  not  disposed  myself  to  give  to  these  words  Uie 
meaning  contended  for.  It  is  not  the  meaning  which 
the  parties  ever  intended  should  be  put  upon  them, 
and  it  is  a  meaning  which  might,  and  in  the  present 
case  would,  have  the  effect  of  fordog  the  buyer  to 
tike  goods  which  did  not  in  anv  sense  represent  what 
he  wuhed  to  buy.    The  main  object  of  these  contracts 
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was  to  effect  a  sale,  and  to  seouie  a  delivery  of  two 
parcels  of  goods  commercially  withia  the  desOEJption 
in  the  specifications ;  the  goods  are  to  be  "  the  mider- 
mentioned  parcel  of  goods  of  about  the  specification 
stated  below/'  and  at  the  bottom  of  the  contracts  are 
set  out  the  specifications.  The  daoses  of  the  contracts 
mnst  be  read  aod  interpreted  consistently  with  this 
main  object,  and  not  so  as  to  destroy  it.  What,  then,  is 
the  meaning  to  be  pat  on  the  clause  as  to  non -rejection. 
It  is  in  my  view  no  more  than  this.  In  a  business  of  this 
kind  there  is  almost  of  necessity  some  departure  from 
the  strict  figures  of  the  specification,  and  the  departure 
may  be  such  as  to  make  it  doubtful  whether  the  shipper 
has  adhered  sufficiently  closely  to  the  stipulation 
that  the  goods  shall  be  of  <<  about "  the  speofication 
lengths.  In  such  a  caie  the  clause  as  to  non-rejection 
comes  Into  operation.  It  does  not  operate  so  as  to 
force  the  buyer  to  take  goods  whidi  are  neither  within 
nor  about  tbe  specification,  nor  commercially  withia 
its  meaning.  I  am  fortified  in  my  construction  of  the 
contracts  by  the  view  which  the  plaintiffs  themselves 
took  of  the  matter  when  the  dkiipments  came  forward. 
Tbe  plaintiffs  had  themselyes  bought  the  goods  of 
other  vendon,  and,  when  the  defenoants  in  this  action 
refused  to  accept,  the  plaintiffs  wrote  two  letters  to 
their  vendors.  In  these  letters  the  plaintiffis  set  up 
the  right  to  reject  the  goods  which  are  not  in  accord- 
ance with  the  specification  on  the  ground  that  they 
are  goods  "  which  they  did  not  buy."  I  think  they 
were  justified  in  taking  up  this  position  towards  their 
vendors,  and  it  follows  that  they  cannot  complain 
that  their  purchasers  are  doing  the  same.  I  may  add 
in  this  connection  that  the  defendants  have  always 
been  ready  and  willing  to  take  and  pay  for  such  part 
of  the  Koods  as  came  within  the  speciflcation,  but  the 
plaintiffs  have  refused  to  allow  this,  insisting  on  the 
defendants  accepting  the  whole  of  both  lots. 

Two  other  points  were  taken  by  the  plaintiffs.  It 
was  said  that  by  the  terms  of  the  contract  the 
property  in  the  goods  had  passed  on  shipment,  or,  in 
the  alternative,  that  the  property  had  passed  by 
reason  of  the  defendants  having  accepted  the  goods 
by  receiving  them  on  board  their  ship,  and  that, 
therefore,  the  defendants  must  keep  the  goods  and  be 
satisfied  with  an  allowance  in  respect  of  their 
inferiority.  I  think  there  is  nothing  in  either  of  tiiese 
points.  Tbe  lurovision  in  the  contract  as  to  the 
passing  of  the  property  only  applies  to  a  shipment  of 
goods  which  come  within  the  meaning  of  the  contract; 
it  cannot  apply  to  any  others ;  and  tbe  reoeipt  of  the 
goods  by  the  captain  is  no  acceptance  at  all  of  the 
goods  as  a  delivery  under  the  contract.  Tbe  captain 
of  the  ship  is  merely  an  agent  to  receive  the  goods 
for  the  purpose  of  carriage  ;  he  knows  nothing  of  the 
contract  of  purchase,  and  is  not  an  agent  to  accept 
delivery  under  it. 

Judgment /or  the  defendants, 

Solioitors  for  plaintiffs,  Trinder,  Capron,  &  Co, 

Solicitors  for  defendants,  Pritchard  db  Sons,  for 
A^  M,  Joickson  iSc  Co,,  Hull. 


(Mathew,J.)/  Feb.  11. 

LiKAKER    V.  PiLCHER,  HEWLETT,  AND  OTHERS,   (a.) 

Trade  union — Newspaper  carried  on   to  further  the 

interest  of  union— XJitrtk  vires— ZiJeZ — Trustees  sued 

as  registered  proprietors — Damages — Liability  of  funds 

(a.)  Beported  by  Erskine  Beid,  Esq.,  Barrister- 
at-Law. 


of  union  to  indemnify  trustees  for  damages  and  costs — 
Trades  Union  Act,  1871  (34  db  35  Vict.  c.  31),  ss.  8,  9. 

The  trustees  of  a  trade  union  were  registered  as  tlie 
proprietors  of  a  newspaper  printed  and  published  to 
further  the  interests  of  the  members  of  the  trade  union, 
A  libel  upon  the  plaintiff  appeared  in  the  newspaper 
which  the  trustees  had  not  authorized  the  publication  of. 
The  plaintiff  sued  the  defendants  as  the  trustees  of  the 
union,  and  recovered  damages  and  costs, 

Held,  that,  as  the  property  in  the  newspaper  was  vested 
in  the  trustees,  theu  were  liable,  and  were  entitled  to  be 
indemnified  out  of  the  funds  of  the  society. 

Held,  also,  that  the  carrying  on  of  the  newspaper  umg 
not  ultra  vires. 

Further  consideration. 

This  was  an  action  brought  by  Henry  Linaker, 
district  superintendent  of  the  North-eastern 
Manchester  district  of  the  London  and  North- We  stem 
Railway  Co.,  against  John  Pilcher  as  representative 
proprietor,  Hewlett  and  Alcock  together  sued  as  the 
trustees  of  the  Amalgamated  S^iety  of  Bailway 
Servants,  and  Mr.  (^rge  J.  Wardle,  editor^  to 
recover  damages  for  libel. 

The  libel  complained  of  was  contained  in  an  open 
letter  to  Lord  Stalbridge,  chairman  of  the  London 
and  North- Western  Co.,  and  imputed  inter  alia  that 
the  plaintiff  was  oppressive  in  his  treatment  of  the 
men  under  his  control,  and  that  he  was  intoxicated 
on  the  occasion  of  the  opening  of  the  new  Buxton 
and  Ashbourne  line  on  the  1st  of  August,  1899. 

The  defendants  pleaded  that  the  charges  were  true 
in  substance  and  in  fact.  They  further  said  they 
could  not  be  sued  so  as  to  bind  the  property  of  the 
society. 

The  jury  awarded  the  plaintiff  £1,000. 

Judgment  was  postponed  for  further  consideration 
on  the  question  whether  the  plaintiff  could  recover 
the  damages  awarded  and  costs  out  of  the  funds  of 
the  society. 

The  following  facts  were  admitted  or  proved  at 
the  trial: 

Tbe  Bailway  Rbview  was  registered  in  1894  under 
the  Newspaper  libel  and  Begistration  Act,  1881,  in 
the  names  of  the  three  trustees  as  proprietors,  aSid  in 
and  since  1895  was  registered  in  the  name  of  the 
defendant  Bilcher  as  representative  proprietor.  It 
was  described  as  printed  and  published  at  72,  Acton- 
street,  Gray's-inn-road,  which  was  the  head  office  of 
the  Amalgamated  Society. 

On  the  question  of  whether  the  carrying  on  of  the 
the  newspaper  by  the  society  was  idtra  vires  the 
following  sections  were  cited  of  the  Trades  Union 
Act,  1872 : 

Section  2  of  Schedule  I.  is  as  follows:  "The 
whole  of  the  objects  for  which  the  trade  union  is 
to  be  established,  the  purposes  for  which  the  funds 
thereof  shidl  be  applicable  •  .  ."  are  *'  matters  to 
be  provided  for  by  the  rules  of  trades  unions  registered 
under  this  Act." 

Section  14  provides  that  the  rules  of  every  trade 
union  shall  set  forth  these  particulars. 

Section  2  of  the  first  rule  of  the  society  was  as 
follows:  '*The  objects  of  the  society  shall  be  to 
improve  the  condition  and  protect  the  interests  of  its 
members;  to  endeavour  to  obtain  and  maintain 
reasonable  hours  of  duty  and  fair  rates  of  wages ;  to 
promote  a  good  understanding  between  employers 
and  employed,  the  better  regulation  of  their  relations 
and  the  settlement  of  disputes  between  them  by 
arbitration,  or,  failing  arbitration,  by  other  lawful 
means ;  to  provide  temporary  assistance  to  members 
when  out  of  employment  through  causes  over  which 
they  have  no  control  or  through  unjust  treatment ; 
to  provide  legal  assistance  when  necessary  in  matters 
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pertstoiDg  to  the  employment  of  members,  or  for 
fleonriDg  oompeDsation  for  members  who  suffer  injury 
by  aoddents  in  their  employment  occasioned  by  the 
negliglDce  of  their  employer  or  of  those  for  whom 
their  employer  is  liable;  to  aid  the  ^oung  orphan 
children  of  all  members ;  and  to  use  every  effort  to 
provide  for  the  safety  of  railway  works  and  railway 
travelling.  Also  to  provide  a  irr»nt  of  money  in  case 
of  members  ptrmanently  disabled  or  killed  by  accident, 
or  when  by  reason  of  old  age  they  cannot  follow  their 
regpilar  employment.  Also  to  enable  such  members 
as  volnntanly  desire  it  to  provide  fonds  for  their 
relief  in  sickness  or  temporary  disablement  and  for 
their  respectable  interment." 

Sir  Edward  Clarke,  K.C,  fwith  him  Joseph  Walton, 
K>  C, ,  and  L.  Sanderson),  for  tne  plaintiff. — The  Railway 
Review  is  a  newspaper  registered  in  the  name  of  the 
defendants  as  llie  tmstees  of  the  society,  and  the 
ordinary  regulations  of  the  Trade  Uition  Act,  1871, 
therefore  apply.  By  section  8  the  property  of  trade 
unions  is  "to  be  vested  in  trustees,  and  section  9  gives 
such  trustees  power  to  bring  or  defend  actions  in  any 
court  of  law  ''  touching  or  concerning  the  property, 
right,  or  claim  to  property  of  the  trade  union."  The 
society  by  its  rules  is  made  liable  for  the  acts  of  its 
trustees.  By  section  2  of  the  first  rule  of  the  society 
(cited  above)  it  is  clear  the  trustees  may  carry  on  a 
newspaper  provided  its  object  is  the  furtherance  of  the 
interests  of  the  society.  There  is  no  question  here 
that  the  Review  is  run  solely  in  the  interest  of  the 
members  of  the  union. 

Ru/ua  Isaacs,  K.C.  {Horridge,  K.C,  and  Clem 
Edwards  with  him),  for  the  trustees.— The  funds  of 
the  society  cannot  be  made  liable  for  a  tort  committed 
by  the  trustees.  [Mathew,  J.— The  trustees  acted 
in  a  representative  capacity  throughout.  The  society 
could  ndt  be  registered  as  propri^or.]  Dealing  with 
the  question  on  the  footing  that  the  newspaper  is  the 
property  of  the  union,  then  I  say  it  is  ultra  vires  for  a 
traces  union  to  own  a  newspaper.  The  first  rule  (2) 
of  this  society  ($.v.)  is  the  only  one  that  the  plaintiff 
could  find  that  in  any  possible  way  could  be  turned 
into  giving  a  power  to  the  trustees  to  carry  on  the 
newspaper.  But  it  is  stretching  the  simple  words 
there  indicating  the  objects  of  &e  society  beyond  a 
reasonable  degree  to  say  that  this  rule  enables  the 
trustees  to  do  so.  It  not  being  one  of  the  authorized 
objects  of  the  society,  the  loss  that  the  verdict  would 
throw  upon  the  members  caimot  be  properly  met  out 
of  tiie  funds  since  the  fund  oazmot  be  attached  for  an 
act  of  the  trustees  that  has  been  vltra  vires  :  see 
section  23  of  the  Act  of  1871  as  modified  by  section  16 
of  the  Trades  Union  Act,  1876.  It  has  recently  been 
held  that  a  trades  union  caimot  be  sued  as  such, 
and  a  fortiori  its  trustees  cannot  be  entitled  to  be 
indemiiofied  out  of  the  funds  when  condemned  in 
damages.  It  is  a  straining  of  language  to  speak  of  a 
libel  action  against  a  man  as  an  action  ''touching 
his  property,  and  to  hold  so  would  be  virtually 
to  sweep  away  the  statutory  restrictions  and 
practically  to  overrule  the  decision  of  the  Court 
of  appeaJ  in  TJie  Taff  Vale  Railway  Co,  v.  Amalga- 
mated Society  of  Railway  Servants,  ante,  p.  101, 
[1901]  1  Q.  B.  170.  Assaming  that  the  newspaper 
is  the  property  of  the  trustees,  and  that  the  trustees 
could  properly  be  the  proprietors  of  it,  the  funds  of 
the  union  are  not  answerable  for  a  tort  committed  by 
the  trustees,  for  the  officials  of  a  union  are  not 
servants  of  the  union  so  as  to  make  the  members 
liable  for  a  tort  in  which  they  take  no  part: 
Temperton  v.  Rtusell,  41  W.  B.  321.  [1893]  1  Q.  B. 
435  ;  Flood  v.  Jackson,  43  W.  E.  463,  [1896]  2  Q.  B. 
21. 

Joseph  WaJton,  K.C,  in  reply. — ^As  trustees  the 


defendants  treated  the  Railway  Review  as  the 
property  of  the  society,  and  it  so  appeared  in  the 
balance-sheet 

Robson,  K,C,,  Montague  Ltish,  saidE.  Browns  repre^ 
sented  other  defendants. 

His  lordship  reserved  judgment. 

Feb.  11. — Mathew,  J. — ^The  action  was  brought  to 
recover  damages  for  libel,  three  of  the  defendants 
being  the  trustees  of  a  trade  union.    The  sole  point  of 
law  which  I  have  now  to  deal  with  is  whether  there 
was  a  liability — ^for  which  it  was  assumed  for  the 
purposes   of   this   case   that    these    defendants   as 
proprietors   of   the   newspaper     in    question    were 
responsible — on  the  funds  of  the  society  to  indemnify 
these  defendants.    By  their  pleadings  the  defendants 
had  taken  the  point  that  as  a  matter  of  law  they 
could  not  in  this  action  be  sued  in  their  capacity  as 
trustees  of  the  interests  of  the  union,  nor  in  any  vray 
so  as   to  biiid  the  property    of  the  Amalgamated 
Society  of  Bailway  Servants.     The  Railway  Review 
was  started  about  tiie  year  1894,  and  an  endeavour  was 
made  in  the  first  instaoice  to  register  it  as  the  property 
of  the  society.      But  the  Board  of  Trade  objected 
to  the  inconvenience  of  that  course,  because  of  the 
ver^  large  number  of  persons  who  belonged  to  the 
society;   and  it  was  ultimately  arranged  that  the 
newspaper  should  be  only  registered  in  the  names  of 
the  trustees  of  the  society.    In  that  way  the  names  of 
the  defendants  appear  on  the  record.    Under  the  8th 
and  16tli  sections  of  the  Trades  Union  Act,  1871,  the 
property  of  the  sodety  became  vested  in  tmstees,  and 
they  were  bound  to  publish  annual  reports  showing 
the  position  of  the  affairs  of  the  society.    In  these 
returns  the  newspaper  was  treated  as  an  asset  of  the 
society,  and  the  profit  and  loss  account  shows  that  it 
was  carried  on  at  a  slight  loss.    It  was  said  by  tiie 
plaintiff  that  the  defendants  were  in  the  ordinary 
position  of  those  who  had  a  liability  cast  upon  them 
within  the  limits  of  their  trust  by  reason  of  their 
position  as  trustees.    In  reply,  it  was  submitted  that 
this  was  an  action  of  tort;  that  the  persons  who 
appeared  in  the  action  were  alone  responsible ;  and  that 
there  was  no  right  of  recourse  to  the  property  of  the 
cestuis  que  trustent,  and  no  right  to  claim  any  indemnity 
from  the  society.  There  wasnoevidencethatthe trustees 
bad  anything  to  do  with  the  conduct  of  the  paper. 
It  was  said  &at  if  the  Trade  Union  Act,  1871,  was 
carefully  examined  there  would  appear  to  be  dear 
indications  that  it  was  never  intended  to  make  the 
trade  union  responsible  in  respect  of  a  cause  of  aottoo 
asainst  their  tnistees  imless  it  came  within  the  limits 
of  ^e  trust.    Section  9  of  the  Act  gave  the  trustees 
power  to  bring  and  defend  actions  "  touching  or  con- 
cerning the  property,  right,  or  daim  to  property  of 
the  ixMe  union."    It  was  said  that  this  was  for  the 
protection  of  trade  uoions,  and,  if  so,  it  would  follow 
that  for  any  breach  of  contract  or  tort  for  which  the 
trustees  were  liable  the  union  would  enjoy  oomplete 
immunity.    It  was  laid  that  it  was  noticeable  that 
all  that  the  trustees  were  empowered  to  do  under 
this  section  was  to  bring  or  defend  an  action  respect- 
ing the  property,  right,  or  daim  to  property  of  the 
trade  union.     It  was  said  that  this  meant  specific 
property—e.^.,  goods   or   land,    and   that   as  this 
was  not  an  action   in  respect  of  specific  property 
the  liability  would  rest   where  it   fdl,  and  oodd 
not  be  transferred  to  the  trade  union.    This  seems 
to  me  to  be  an  extremely  narrow  construction  of  the 
section.    There  seems  to  me  to  be  no  reason  why 
this  disability  should  be  imposed  on  the  tmsteei  in 
respect  of  any  but  spedfic  property,  and  I  am  satisfied 
that  there  could  be  no  such  mtention  on  the  part  of 

the  Legislatiire.    Bef  erenoe  has  been  made  to  certain 
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dida  in  the  Court  of  Appeal  in  the  case  of  the  Taff 
Vale  Railway  Co,  y.  Amalgamated  Scciely  of  Bailway 
Servants,  where  it  was  sngg^sted  by  a  learned  judge 
during  the  oourse  of  the  argument  that  *'  property  " 
meant  '*Bpecific  property,"  but  my  attention  has 
also  been  called  to  another  part  of  the  argument 
where  the  same  learned  judge  had  expressed  the 
opposite  view.  [His  lordsbip,  having  deprecated 
the  practice  of  referring  to  the  remarks  made  by 
jud|^8  during  the  course  of  an  argument,  as  they 
merely  expzesied  what  was  passing  in  their  minds  at 
the  moment,  continuing,  said :]  I  myself  think  that 
"  property  *'  means  property  generally,  and  that  an 
action  for  a  breach  of  contract  entered  into  on  behalf 
of  the  lodety  would  be  an  action  touching  their 
property,  and  likewise  an  action  for  damages  for 
tort  would  be  an  action  touching  the  property  of  the 
society.  It  follows  that  the  construction  put  on  the 
section  by  the  defendants  is  not  the  correct  one.  The 
last  point,  which  was  a  curious  one  in  view  of  the 
character  of  these  aasociatiocs,  was  that  to  start  a  news- 
paper was  ultra  vires.  No  doubt  there  may  be  an 
analogy  in  this  respdQt  between  the  society  ana  a  com- 
pany, but  if  one  looks  at  the  rules  and  objects  of  the 
society  it  falls  within  them,  for  the  second  section  of 
the  first  rule  says  that  the  object  of  the  society  shall 
be  to  improve  tiie  condition  and  protect  the  interests 
of  its  members.  It  was  said  that  section  23  of  the 
Act  of  1871  and  section  16  of  the  Trades  Union  Act, 
1876,  cut  down  the  righta  of  the  society.  The  sections 
have  no  such  operation  as  was  suggested.  This  paper 
was  started  to  protect  the  intere&ts  of  members  of  the 
society..  It  was  only  necessary  to  look  at  the  paper 
to  see  how  thoroughly  it  devoted  itself  to  t^  pur- 
pose, and  that  its  main  object  was  that  indicated  by 
the  rule  in  question.  The  case  of  Taff  Vale  Bailioay 
Co,  V.  Ainalgamated  Society  of  Bailway  Servanta  only 
■hows  that  one  could  not  treat  a  trade  union  as  a 
corporate  body,  and  it  throws  no  light  on  the  present 
question.     My  judgment  must  therefore  be  for  the 

Slaintiff  for  £1,000  and  costs,  and  I  hold  that  the 
efendants  in  their  position  as  trustees  are  entitled  to 
te  indemnified  out  of  the  funds  of  the  society.  The 
judgment  will  be  against  the  truitees  and  Wardle, 
the  editor. 

Execution  stayed  with  a  view  to  an  appeal, 

Solioitoxs  for  the  plaintifiP,   R,  S,  Taylor,  Son,  & 
Humbert, 

Solicitors  for  the  defendants,  C,  J,  Smith  Jk  Hudson, 


Jan.  16. 


Q.  B.  Div.  \ 

(Bruce  and  Phillimore,  J  J.)  / 

Vbstry  of  Fulham  v,  Minteb.  (a.) 
Me^opolis^New  street— Paving  expenses — Open  space — 
Metropolis  Local  Management  Act,  1855(18  cfc  19  Vict, 
c,  120),  ss,  105,  250^Metropolis  Local  Management 
Act  Amendment  Act,  1862  (25  &  26  Vict,  c.  102),  «. 
n^MetropoUtan  Open  Spaces  Act,  1877  (40  &  41 
Vict  c,  35),  s,  l— Metropolitan  Open  Spaces  Act,  1881 
(44  A  45  Vict.  c.  34),  s,  5— Open  Spaces  Act,  1887  (50 
<fe  51  Vict,  c,  32),  s,  6— London  Open  Spaces  Act, 
1893  (56  &  51  Vict,  c,  Ixxi,),  s  25. 

By  virtue  of  section  1  of  the  Metropolitan  Open  Spaces 
Act,  1877,  and  section  6  of  the  Open  Spaces  Act,  1887. 
Tnetropolitan  vestries  h'xve  power  to  acquire  open  spaces  of 
land  within  their  parishes,  and  to  hold  the  same  *•  in 
trust  for  the  perpetual  use  thereof  by  the  public  for 
exercise  and  recreation,** 

(a.)  Reported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 
at'Law. 


By  8ectio7i  5  of  the  Metropolitan  Open  Spaces  Ad, 
1881,  metropolitan  vestries  have  power  to  acquire  open 
spaces  of  land  **  in  trust  to  allow,  and  with  a  view  to,  the 
enjoyment  by  the  public  of  such  open  space  ,  .  .  in 
an  open  condition,  free  from  buildings  .  •  .  and  for 
no  other  purposed* 

By  the  London  Open  Spaces  Act,  1893,  the  vestry  may 
*'  erect  and  maintain  on  any  of  the  open  spaces  belonging 
to  them  or  under  their  control  buildings  for  the  accommo- 
dation of  keepers,  constables,  and  other  persons  employed 
by  them  in  connection  with  the  maintenance  and  manage^ 
ment  of  such  open  spcLces  and  also  such  other  convenient 
and  ornamental  buildings  and  such  appliances  as  they 
may  think  requisite  for  the  purposes  of  exercise  and 
recreation  and  for  refreshment-rooms,  band'Stands,  con- 
veniences,  and  for  other  like  purposes,** 

An  open  space  of  land  was  conveyed  to  a  metropolitan 
vestry  in  1894  ^^  to  the  end  and  intent  tliat  it  should  at 
all  times  be  kept  and  maintained  as  an  open  space  for  the 
perpetual  use  thereof  by  the  public  for  exercise  and 
recreation,**  In  pursuance  of  the  powers  given  by  the 
Metropolitan  Open  Spaces  Act,  1893,  the  vestry  erected  on 
the  land  a  band^standf  a  cloak-room,  and  a  refreshment 
stall.  They  let  the  refreshment  stall  to  a  caterer  and  the 
seats  near  the  band-stand  to  a  contractor. 

Held,  that  the  land  must  be  deemed  to  have  been 
(Kquired  under  the  more  beneficial  Acts  of  1877  and  1887, 
and  not  under  tliat  of  1881,  and  that  the  vestry  were 
"  owners  "  of  the  land  within  the  meaning  of  the  Metro- 
polis Local  Management  Acts,  1855  and  1862,  and  were 
liable  to  contribute  to  the  expenses  of  paving  a  new  street 
on  which  the  land  abutted. 

Case  stated  by  a  metropolitan  magistrate.  . 

The  reipondeDt  was  summoned  for  refusing  or 
neglecting  to  pay  the  sum  of  £228,  the  sum  charged 
upon  him  as  the  owner  of  certain  houses  or  landi 
abutting  upon  a  new  street  known  as  Bishop's  Park- 
road,  Section  1,  under  an  apportionment  of  the 
ezpentes  of  paving  works  to  be  carried  on  in  the 
the  said  new  street  uoder  the  provisions  of  the 
Metropolis  Local  Management  Act,  1855,  and  the 
other  Acts  of  Parliament  amending  the  same. 

Upon  the  hearing  of  the  summons  the  following 
facts  were  proved  or  admitted : 

Bishop's  Park-road,  Section  1,  was  a  new  street 
within  the  parish  of  Fulham.  On  the  noith-wrst 
side  thereof  it  was  bounded  by  a  row  of  houses,  on 
the  south-east  by  an  open  space  called  Bishop's  Park. 

This  land  was  bought  on  the  15th  of  November, 
1894,  by  the  appellants  under  a  conveyance  wherein 
the  land  was  conveyed  to  them  in  fee  simple  '*  to  the 
end  and  intent  that  it  should  at  all  times  thereafter 
be  kept  and  maintained  as  an  open  space  for  the 
perpetual  use  thereof  by  the  public  for  exerdse  or 
recreation."  Part  of  the  land  thereby  conveyed 
abutted  on  the  south-eastern  side  of  the  new  street. 
The  land  was  acquired  bv  the  appellants  under  the 
powers  conferred  upon  Uiem  by  the  Open  Spaces 
Acts. 

The  appellants  had  erected  on  the  land  in  pursuance 
of  the  powers  given  by  the  London  Open  Spaces  Act, 
1893  (56  &  57  Yiot.  c.  Ixxii),  a  band-stand,  a  cloak- 
room, and  a  refreshment  stall.  The  appellants  let  the 
refreshment  stall  at  a  rent  of  £25  per  annum  to  a 
caterer.  The  bai;d-stand  was  not  let,  but  seats  for 
the  public  were  let  by  the  vestry  to  a  contractor  at  a 
rental. 

On  the  17th  of  January,  1900,  the  appellants  resolved 
to  pave  the  new  street  in  question,  and  to  apportion 
the  estimated  cost  of  so  doing  upon  the  owners  of 
the  houses  and  lands  abutting  thereon.  The  respondent 
was  the  owner  of  Nos.  1,  3,  and  6,  Bishop's  Park- 
road,  which  abutted  upon  the  new  street,  and  by  this 
apportionment  £228  was  charged  upon  him.    This 
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sam  was  duly  demanded,  and  the  respondent  refused 
to  pay.  The  apportionment  prooeeded  upon  the  basis 
that  the  oost  of  paving  the  new  street  should  be 
defrayed  by  the  owners  of  the  houses  and  land  on  the 
north-west  side  thereof,  and  not  in  any  part  by  the 
owners  of  the  land  on  the  south-east  side  thereof. 

It  was  contended  on  the  part  of  the  respondent 
that  the  apportionment  was  invalid  for  that  a  part 
of  the  oost  of  paving  ought  to  have  been  apportioned 
upon  the  appellants  as  owners  of  the  open  space 
abutting  upon  the  south-east  side  of  the  new  street 

It  was  contended  upon  the  pwrt  of  the  appellants 
that  the  apportionment  was  valid,  and  that  the  open 
space  being  extra  commercium,  or  subject  in  perpetuity 
to  the  burden  of  a  public  right  which  deprived  the 
appellants  of  the  beneficial  use  of  it,  was  not  liable  to 
contribute. 

The  magistrate  dismisied  the  summons,  holding 
that  the  appellants  were  the  owners  of  the  land  on 
the  south-east  side  of  the  new  street,  and  that  the 
apportionment  was  therefore  bad,  inasmuch  as  the 
appellants  were  not  indnded  as  oontributories  to  the 
expense  of  paving  the  new  street. 

Macaskie,  for  the  appellants. — By  section  105  of  the 
Metropolis  Local  Management  Act,  1855,  it  is  pro- 
vided that  the  owners  of  the  houses  forming  a  new 
street  which  the  vestry  has  deemed  it  expedient  to 
pave  shall  pay  to  the  vestry  the  eitimatea  expenses 
of  such  paving.  By  section  250  the  word  **  owner  " 
is  defined  to  mean  ''the  person  for  the  time  being 
receiving  the  rack-rent  of  the  land  or  premises  in 
connection  with  which  the  word  ii  used  ...  or 
who  would  so  receive  the  same  if  such  lands  or 
premises  were  let  at  a  rack-rent."  Section  77  of  the 
Metropolis  Local  Management  Act  Amendment  Act, 
1862,  extends  the  liabilitv  for  the  expenses  to  the  owner 
of  land  " bounding  or  abnttiog  on"  the  new  street. 
The  land  in  respect  of  which  it  is  sought  to  make 
the  appellants  liable  to  contribute  to  the  expenses 
of  paving  the  new  street  was  acquired  imder 
the  Metropolitan  Open  Spaces  Act,  1881,  and  the 
buildings  were  erected  thereon  under  the  provisions 
of  the  London  Open  Spaces  Act,  1893.  Under  the 
circumstances  the  land  is  within  the  class  of  oases 
in  which  such  land  has  been  held  to  be  extra  com- 
merciumf  and  the  authority  in  whom  it  was  vested 
has  been  held  not  to  be  "  owners  "  so  as  to  be  liable  to 
contribute  towards  the  expeose  of  paving  a  new 
street  on  which  it  abutted.  This  rule  has  been  held 
to  apply  to  a  church  and  the  land  on  which  it  is 
built :  see  Angell  v.  Featry  of  Paddington,  16  W.  E. 
1167,  L.  B.  3  Q.  B.  714  ;  Piumde%d  Board  of  Works  v. 
Ecclesiastical  Commissioners,  39  W.  E.  70C,  [1891] 
2  Q.  B.  361 ;  Wright  v.  Tngle.  34  W.  R-  220,  16 
Q  B.  D.  379 ;  see  also  Bowditch  v.  Wakefield  Local 
Board,  L.  B.  6  Q.  B.  567, 19  W.  R.  0.  L.  Dig.  66 ;  Caiyer 
V.  Vestry  of  St.  Mary,  Islington,  29  W.  E.  538.  50 
L.  J.  M.  C.  59.  [Couusel  also  referred  to  Found  v. 
Plumstead  Board  of  Works,  20  W.  E.  177,  L.  E.  7 
Q.  B.  183 ;  Vestry  of  St.  Mary,  Islington  v.  Cohhett,  43 
W,  E.  44.  [1895|]  1  Q.  B.  369 ;  Meyrick  v.  Attorjiey- 
OeneraI,^2  W.E. 614. [1894]3  Oh.  209;  Homsey  District 
(Jomicil  V.  Smith,  45  W.  E.  231,  561,  [1897]  1  Ch.  843  ; 
Oreat  Eastern  Railway  Co,  v.  Hackney  Board  of  Works,  31 
W.  E.  769,  8  App.  Cas.  687.]  In  Lambeth  Overseers  v. 
London  County  C<mncil,  [1897]  A.  C.  625,  45  W.  E.  Dig. 
114,  it  was  held  that  the  London  Couniy  Council 
were  not  rateable  in  respect  of  a  public  park  acquired 
by  them  uader  circumstances  similar  to  those  under 
which  the  appellants  acquired  the  land  in  question. 

Bray,  Q,C>  {B»  A.  Cohen  with  him),  for  the  re- 
spondent.— The  appellants  are  "  owners  "  of  the  land 
in  question  within  the  very  words  of  section  250  of 
the  Metropolis  Local  Management  Act,  1855.    They 


have  not  only  power  to  let  the  land  and  bmldings 
erected  thereon,  but  they  actnall^r  do  let  them.  There  is 
nothing  to  prevent  them  makmg  a  profit  out  of  the 
land  in  other  ways,  such  as  selling  the  turf  or  putting 
up  advertisements.  The  land  is  not,  therefore,  extra 
commerciwn*  * 

Counsel  referred  to  Vestry  of  8t.  Oiles,  OamherweU 
V.  The  London  Cemetery  Co.,  42  W.  E.  446,  [1894]  1 
Q.  B.  699. 

Bbuob,  J. —In  this  case  I  think  that  the  decision  of 
the  learned  magistrate  was  right    I  think  that  the 
principle  of  the  cases  which  have  been  dted  is  this : 
Where  there  exists  land  or  houses  abutting  upon  a 
new  street,  the  person  who  receives  the  rent,  or  who  if 
rent  were  payable  would  receive  it,  and  who  is  the 
owner  withm  the  meaning  of  the  definition  of  owner 
given  in  the  Metropolis  Management  Act,  1855,  is  liabls 
to  contribute  to  the  expenses  of  paving  the  new  street 
To  that  proposition  the  following  exception  has  been 
established,  that  where  the  premises,  whether  land  or 
houses,  are  of  such  a  character  that  they  are  struck 
with  a  legal  incapacity  of  ever  being  used  or  let  at  a 
rack-rent,  that   incapacity  being   of  a   perauuaent 
character   and   of   such   a   kind  as  to   affect   the 
nature  of  the  property,  then   the  property  is  not 
property  of  which  there  can  be  an  owner  within  the 
meaning  of  the  statute.    That  is  the  substance  of  the 
definition  in   Wright  v.  Ing}^    ^  leiet  also  to  the 
definition  given  by  Lord  Watson  in  Oreat  Eaetem 
Railway    Co»    v.    Ha>dcney   Board  of   Works,  where 
he  savs,   **  The  person  vested  with  the  properly  of 
heritable   subjects    which   have   been   placed   extra 
commercium,  or  are   subject    in  perpetuity    to   the 
burden  of  a  public  right  which  deprives  him  of  their 
beneficial  use,  is  not  an  owner  of  land  within  the 
meaning   of   section   77    of   the   Metropolis   Local 
Management  Act  Amendment  Act,   1862."    Unless 
the  land  or  houses  are  brought  within  one  of  these 
definitions — ^unless,  that  is,  they  are  struck  with  an        | 
incapacity  to  let,  or,  I  should  say,  an  incapacity  to 
be  uied  benoficiaily— they  are  liable  to  contribute  to 
the  expenses  of  tiie  new  street.     I  do  not  think        I 
that  the  land  in  question  is  struck  with  any  such 
incapacity.     It  is  conveyed  to  be  kept  and  main-        i 
tained   as   an   open   space   for   the   perpetoal   use       I 
thereof  by  the  public  for  exercise  and  recreation, 
and  for  no  other  purpose.      But   it  seems   to  me 
that  that  is  not  a  burden  which  deprives  the  vestry  of 
the  beneficial  use  of  the  property.     They  possess 
power   to  erect  and  maintain  on   the  open  npace 
buildings  for  the  accommodation  of  keepers,  constables, 
and  other  persons  employed  by  them  in  connection 
with  the  maintenance   of  the  open  space ;  also  snoh 
convenient  and  ornamental'  buildings  and  such  appli- 
ances as  they  may  think  requisite  for  the  purpose  d 
exercise   and  recreation  and  for  refreshment-rooms, 
band-stands  and  conveniences,  and  other  hke  purposss, 
provided  that  the  consent  of  the  county  counml  be  first 
obtained.      So  that  they   have  power  to  do  many 
things  which  are  not  inconsistent  with  the  enjoyment 
of  the  place  as  an  opesi  space  for  the  public.    They 
may  bmld  a  gardener's  cottage,  and  the  gardener  who 
is  attending  to  the  open  space  may  live  there.    It 
may  be  said  that  they  are  not  entitled  to  charge  a 
rent  for  his  living  there.    I  do  not  know  whether 
that  is  so  or  sot,  but  the  oocnpation  of  the  ootlage 
would  be  a  beneficial  occupation,  because  it  would  he 
taken  into  account  in  fixing  the  amount  of  his  wages. 
Again,  with  regard  to  the  band-stand,  although  no 
charge  could  be  made  to  the  public  for  listening  to 
the  band  or  for  entering  the  ground,  it  is  possible 
that  a   beneficial  occupadon    should   arise  1^  the 
bandmaster   paying  for  the  privilege  of    soliciting 
,  contributions  from  the  public    So  witii  regard  to 
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the  refreabment-room ;  that  room  is  let,  and  the 
vestry  do  derive  a  sum  of  £25  a  year  for  the  use  of  it. 
There,  again,  is  a  beneficial  oconpation.  And  lo,  1 
think,  in  many  wayg  the  vettry  might  derive,  oon- 
■Istently  with  the  terms  on  which  they  hold  this  land, 
a  benefidal  occupation,  and  it  cannot  be  said  that  the 
land  is  extra  commerciumt  or  that,  althongh  it  is 
dedicated  to  the  nse  of  the  pnblic,  the  vestry  are 
prohibited  from  obtaining  any  profit  from  it. 

Then  it  was  i^aid  by  Mr.  Macaskie  that  the  vestry 
conld  not  let  it  at  a  rack-rent.  Letting  at  a  rack- 
ren%  I  think,  merely  means  that  the  land  is  let 
for  the  best  retnm  that  can  be  obtained  for  It. 
But  I  shall  adopt  the  didum  of  Collins,  J.,  in  Vettry 
of  St,  OiJes,  Camherwell  v.  lAmdon  Cemetery  Co.  In 
considering  the  question  of  a  rack-rent  he  says: 
*'  Bat  where  the  owners  are  entitled  by  statute  to  nse 
it  beneficially,  reoeiving  as  profit  a  Inmp  sum  which  is 
« quivalent  to  a  rack-rent,  the  land  is  not  extra  com' 
mercium.  It  would  be  too  narrow  a  conclusion  that 
bHC%use  the  reditua  is  not  received  in  tbe  shap^  of 
rack-rent,  the  land  is  placed  extra  commercium,  and 
the  owners  are  not  owners  within  the  meaning  of  tbe 
statute.^  Therefore  I  think  here  there  is  a  beoeficial 
occupation,  and,  there  being  a  beneficial  occupation, 
I  think  the  vestry  are  the  owners  of  the  Itnd  within  the 
meaning  of  the  defioition  given  of  owners,  and  that 
they  are  liable  to  contribute  to  the  expenses  of 
m%kini;  up  the  new  utreet. 

PrriLLisfOKis.  J. — I  am  of  the  same  opinion.  By 
the  joint  eifect  of  tbe  two  Metropolis  Management 
Acts  the  owners  of  houses  and  lands  bounding  or 
abutting  upon  a  n«*w  street  are  bound  to  pay  to  the 
vestry  expenses  of  paving  and  the  other  expenses  of 
niak'ng  up  the  new  »treet ;  and  the  owoer  means  the 
per  on  wbo  is  for  the  time  being  receiving  the  rick- 
rekit  of  the  lands  or  houses  in  conoection  with  which 
tbe  words  are  used,  whether  en  his  own  account  or 
as  agent  or  trustee  for  any  other  person,  or  who 
would  so  receivA  the  8«me  if  the  lauds  or  premise* 
were  let  at  a  rack-rent.  The  very  large  and  general 
words  of  that  section  have  been  limited  by  decisions 
to  this  extent,  and  this  extent  only,  that  if  tne  l«nds 
or  premises  are  for  all  time  incapable  of  b»iug 
beneficially  used,  they  are  not  to  be  treated  as  lavida 
whicti  are  or  could  be  let  at  a  rack-rent.  At  one  time 
I  thought  per  baps  the  right  thiog  was  to  say,  **  If  the 
lands  could  never  bo  let  at  a  ritck-reut,"  but  the 
decision  in  Vestry  of  St,  Qilea,  Camherwell  v.  The 
London  Cemetery  Co.t  and  I  think  t^^e  language  of 
Lord  Watson  in  Great  Eastern  Railway  Co,  v. 
Hackney  Board  of  Works^  point  to  the  fact  that 
that  is  too  narrow  a  view.  They  must  be,  as  Bowen, 
Ij.  J.,  points  out  with  regard  to  buildings  (the  same 
would  be  true  of  land],  physically  capable  of  beneficial 
*njo5ment — profitable  enjoyment.  They  must  be 
alMo  legally  capable  of  profitable  en  jryment.  It  tiiose 
1  wo  condtions  are  safistied  then  the  lands  fall  into  the 
ordiniftry  category  and  are  lands  abutting  ontiie  new 
btreet  which  have  an  owner ;  and  if  there  is  an  owner 
in  this  case  there  is  no  question  it  must  be  the 
vestry. 

Now  the  question  is,  is  this  land  capable  of  any  profit- 
able or  beneficial  enjoyment  ?  I  a^ree  that  it  is  not 
capable  of  much,  and  that  some  of  the  snggestionvy 
poesibly  some  I  made  myself,  are  rather  strained  and 
fanciful;  but  the  fact  remains,  first  of  all,  that 
actually  at  this  moment  a  portion  of  the  laod  is 
beneficially  enjoyed;  and  secondly,  tbat  beneficial 
and  profitable  enjoyment  can  to  some  extent  be  got 
pos»ibly  out  of  every  particle  of  the  laud.  I  quite 
agree  that  primarily  the  use  for  which  the  land  is 
destined  is  for  the  recreation  and  enjoyment  of  the 
public.    Nothing  must  interfere  with  that,  but  con- 


sistently with  that,  sometimes  really  assisting  that, 
there  may  be  uses  out  of  which  profit  can  be 
derived. 

Mr.  Macaikie  in  his  argument,  for  which  we  are 
much  indebted  to  him,  has  contended  that  the  vestry 
is  restricted  by  the  exprees  provisions  of  section  5  of 
the  Metropolitan  Open  Spaces  Act,  1881.  It  is  not 
iieoessary  to  consider  whether  if  tbe  section  did 
apply  it  would  have  aU  the  restrictive  force  which  he 
contends  for,  because  this  land  is,  in  my  opinion,  and 
in  the  opinion  of  my  learned  brother,  as  I  under- 
stand, not  to  be  deemed  to  be  acquired  under  that 
Act,  but  under  the  more  beneficial  Acts  of  1877  and 
1887,  and  I  repeat  again  what  I  said  in  the  course  of 
tde  argument,  that  there  is,  in  my  opinion,  excellent 
good  sense,  as  there  always  was  in  every  expression 
of  the  late  Sir  George  Jeseel,  when  in  delivering 
the  judgment  of  the  Court |  of  Appeal  in  Qreat 
Eastern  Railway  Co,  v.  Hackney  Board  of  Workst  he 
says,  *'  If  a  public  body  was  enabled  to  exercise  public 
powers  under  either  of  the  two  statutes  it  was  to  be 
deemed,  if  there  was  any  difference  in  respect  of  the 
two,  to  take  lit  under  the  statute  under  which  they 
took  most  beneficially."  Therefore  I  am  of  opinion 
that  this  vestry  must  be  taken  to  have  acquired  this 
land  under  the  Acts  of  1877  and  1887.  It  is  possible 
that  the  Act  of  1881  and  the  powera  acquired  under 
it  remain  for  the  purpose  of  acquiring  cbnrohyard 
cemeteries  and  burial  grounde,  and  it  is  very  possible 
that  under  no  other  Act  can  the  vestry  take  such 
open  spaces.  It  may  very  well  be  that  when  they 
take  such  rp^n  spaces  f^entim^nt,  apart  from  other 
reasons,  may  malie  ic  desirable  that  they  should 
make  no  money  out  of  those  particular  open 
spaces,  and  therefore  with  regard  to  those  par- 
ticular spaces  I  hey  nay  be  specially  restricted.  We 
have  not  to  ronsider  that  her^,  becau«>e  they  take  under 
the  general  powers,  and  taking  under  the  general 
powers  they  have  the  powers  which  all  owners  have 
except  so  far  as  they  are  restricted.  Tbey  are 
reatricted  by  the  trust,  and  that  is  the  only  restriction 
we  ought  to  look  nt.  No  doubt  they  are  also  reatricted 
by  the  f^ct  that  tb*%  v«w»try  beinic  a  pubbc  body  can 
only  flpeiid  i*s  money  upon  rertain  definite  objectii,  and 
would  be  proceeding  t'Ura  vires  it  it,  embarked  in  trade 
or  s*milar « nterprizt'S.  But  I  d^  not  think  we  ought  to 
take  that  into  cousineratioo.  Tne  question  we  have 
to  c  inai'  er  is  whether  thn  land  onii  be  beneficially  used, 
and  not  wh*-ther  the  particular  owner  at  the  moment 
can  benefi(  iaQy  use  ic.  It  may  b«t  that  the  vestry 
could  beneficinlly  us<9  it  in  many  waya  besides  tho»e 
which  niv  learned  bn»ther  has  pom  ted  out.  Certainly 
th<*y  do  use  it  in  i^ome  wa^  s  at  present.  Any  hardship 
which  might  follow  from  thia  land  beitg  deemed  to 
be  liable  to  oontribute  to  the  expcLses  of  making  up 
the  new  stret^t  ohu  be  got  over.  The  vestiy  may 
themselves,  actng  fairly  and  reasonably — and  i>ot 
acting  unfairly — make  h  anpazate  minor  as-tesimenc 
upon  tbe  land  tu  tbat  which  they  make  upon  the 
houses.  It  IS  clear  that  the  land  of  the  park  is  by 
no  means  so  profitable  as  the  opposite  Innd  of  the 
houses,  but  it  does  bring  in,  witbiu  tbe  view  of  the 
Act.  some  profit  to  its  owners,  the  vestry,  and  there- 
fore to  sotue  extent  it  ought  to  contribute,  in  my 
opinion,  to  the  paving  of  the  new  street.  Toerefore 
the  assessment  which  wm  made  upon  the  respondent 
in  this  case,  wbich  did  not  ta^e  into  consideration 
any  contribution  by  the  vestry  as  tbe  owners  of  the 
park,  was  a  bad  assessment,  and  the  learnt  d 
magistrate  was  right  iu  dismissing  tbe  informaticn. 

Appeal  dismissed. 

Solicitor  for  the  appellav^ts,  T,  Blanco  White, 

Solicitors  for  the  respondent^  Cooptr  &  Bake, 
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Court  of  flppal«  r 

Prom  Chan.  Biv. ,        '\  -m-  ^i.  i    ^   k 

(lligby,VaughwiWmiamB,  ^^i',*'^' 

and  Stirling,  LJJ.)       j  ^^^  ^' 

Manohbsxbb  Ship  Canal  Co.  v.  Manchsster  Back-^ 

COUBSB  Co.  AND  TaAFPOBB  Pa&K  ESTATES  CO.  (o.) 

Contract — Illegality— Statutory  confirmation — Vendor 
and  'purchaser — Agreement  to  give  '' first  refmal**  of 
hind-— Purchaser  with  notice — Injunction. 

Where  an  agreement  is  confirmed  by  Apt  of  Parlia- 
ment^ the  effect  is  to  give  it  statutory  validity,  so  that  no 
question  as  to  remoteness  or  uncertainty  can  arise. 

Where  a  contract  so  confirmed  stipulates  that  B,  shall 
liaye  the  first  refusal  ofA.'s  land,  A.catinot  sell  the  land 
without  first  informing  B,  of  the  actual  cash  x^rice  offered 
hy  an  intending  purchaser^  and  offering  it  to  B,  at  that 
price, 

Such  a  stipulation  does  not  create  an  interest  in  the 
landf  hut  it  involves, a  negative  contract  not  to  part  with 
the  land  to  any  other  person  without  giving  that  first 
refusatyand  can  he  enforced^  not  only  against  the  vendor, 
hut  against  an  intending  purchaser  with  notice. 

Decision  of  Farwell,  J.  ( [1900]  2  Oh.  352),  affirmed. 

This  wa^  an  appeal  from  a  deoision  of  Farwell,  J. 
(reported  [1900]  2  Ch.  352,  48  W.  B.  Dig.  49).  by  which 
ibe  leambd  judge  held  that  the  defendant  Bacecoiirse 
Co.  were  not  entitled  to  enter  into  any  oontraot  for  the 
sale  and  purchase  of  the  Manohesttfr  raceconrse  with 
auy  person  or  corporation  other  than  the  plaintifij 
without  first  complying  with  tiie  provisions  of  an 
agreement  made  between  the  plsintiffs  and  the 
Manchester  Bacecourse  Co  ,  and  granted  an  in  j  auc- 
tion to  restratu  the  defendants  firom  carrying  out  any 
contract  fur  the  sale  and  purchase  of  the  racecourse 
in  violation  of  that  agreement. 

The  plaintiff  company  was  incorporated  by  the 
Manchester  Ship  Canal  Act,  1886,  for  thi  purpose  of 
makiog  a  canal  between  the  Mersey  at  Eastham  and 
Manchester,  and  for  the  construction  of  docks, 
railways,  and  tubsidiary  works. 

At  the  Mimch«ster  end  the  canal  and  docks  lie  in 
part  between  the  racecourse  belonging  to  tbe  Man- 
chester Bacecourse  Co.  and  Uie  land  of  thA  Trafford 
Co.,  who  purchased  the  Trafford  Park  Eatate  tor 
development  purposes  in  1897. 

Before  1893  tuere  had  been  various  disputes  and 
difforences  between  the  plaintiffs  and  the  Bacecourse 
Cj.,  aud  in  order  to  settle  and  determine  those 
disfmtes  an  agreement,  dated  tbe  7th  of  March, 
1893,  was  entered  mto  between  the  plaintiffs  and  the 
Bacecourse  Co. 

By  section  10  of  the  Manchester  Ship  Canal 
(Sorplos  Lands)  Act,  1893,  that  agreement,  which 
was  set  forth  in  the  schedule  to  the  Act,  was  con- 
firmed and  declared  to  be  valid  and  bindiog  on  the 
parties  thereto. 

By  clause  3  of  the  agreement  it  was  provided :  **  If 
and  whenever  the  lands  and  hereditaments  belooging 
to  the  Bacecourse  Co.  and  now  used  as  a  racecourse 
Hbali  cease  to  be  used  as  a  racecourse,  or  should  the 
aforesaid  lands  and  hereditaments  be  at  any  time 
propose 4  to  be  used  for  dock  purposes,  then  and  in 
either  of  such  oases  the  Bacecourse  Co.  shall  give  to 
the  C<inal  Co.  tbe  first  refusal  of  the  aforesaid  lands 
ahd  bereditarr»<«ntff  enhloc.*' 

Tbe  plaintiffs  alleged  that  on  the  10th  of  August, 
1899,  the  Bacecourse  Co.  were  expressly  notified  of 
the  intention  of  the  plaintiffs  to  apply  to  Parliament 

(a.)  Beported  by  S.  fi.  Willla^ms,  Esq.,  Barrister- 
at-Law« 


for  power  to  acquire  the  raosooume  for  dock  parposes, 
and  that  befon*  taat  date  the  Baoeoourse  Co.«  had 
not  nsgotialed  with  mny  other  penon  or  oorpocation 
with  a  view*  to  the  sale  of  the  xaoeoourse. 

N«goti%taoo8  then  iollowed  bstween  the  plaiatiffi 
and  the  Baoeoanrse  Co.,  which  need  not  be  set  ont  in 
detail,  and  on  the  20th  of  October,  1899,  the  chair- 
man wrote  the  foUowiug  lett«  on  behalf  of  the 
Bacecourse  Co»  to  the  plaintiffs :  '*  Beferdng  to  the 
overtmss  lately  made  by  you  through  yoor  ag«nS, 
Mr.  Wallts,  for  the  purchase  i>f-  onr  property  at  New 
Baros,  rSalford,  at  present  used  as  the  ManohaBter 
Baoeoonfse,  and  to  the  interviews  which  have  recently 
taken  plaee  between  Mr.  Watlis  and  myself  as  the 
chairmao  of  the  Eaoscoaciie  Co.,  in  whiob  youi:  dsairi 
to  ptuohase  the.  property  #ubject  to  certain  .oon* 
ditiens  expressed  by  Mf .  Wallis,  my  company  think 
it  well  to  repeat  in  writing  the  terms  already  stated  A^ 
me  to  Mc.  WaUis  on  which  w^are  widing  to  sell  to  you 
the  property.  The  conditions  which  I  understood  Mr. 
WaUis  to  accept  as  the  basis  of  negotiations  Aie  (J )  that 
weshouldhave  reasonable  time  withiu  which  t3  poepare 
for  the  continuance  of  our  racing  businesi  on  the  site 
bekmging  to  ns  at  Ctftle  Irwell,  and  (2)  that  the  sale 
should  be  subject  to  the  neoessary  licence  being 
obtained  for  that  purpose  from  the  Jockey  Club. 
Sabjeot  to  the  above  two  conditions  we  are 
prepared  to  sell  to  -  you  the  fee  simple «  of  our 
property  at  New  Bams,  containing  a  little  over 
ninety-nine  acres,  for  the  sum  of  £350,000.  I 
shall  be  obliged  by  your  informing  ase  within 
one  week  from  this  date  whether  or  not  the  offer  is 
accepted,  and  if  not  acoepted,  by  your  statiog  what  is 
the  highest  mm  you  are  prepa>red  to  give  for  the 
property  subject  to  the  above-mentioned  oonditions.'* 
The  plaintiffs  alleged  that  when  this  offer  was  made 
the  Bacecourse  Co.  were  ia  nei^otiation  for  the  sale  of 
the  property  to  the  Traff  Jid  Park  Con  on  other  terms 
than  those  mentioned* 

On  the  27th  of  October,  1899,  the  plaintiffs  replied 
to  the  following  effect:  ''You  have  been  informed 
of  the  intesition  of  this  company  to  i4>ply  to  Parlia- 
ment forthwith  for  compulsory  powers  to  aoqnirs 
your  company's  property  at  New  Barns,  Salfozd,  at 
present  used  as  a  racecourse;  but,  in  view  of  your 
suggesting  that  tua  negotiations  for  the  purchase  of 
the  property  sbonld  be  continued,  we  venture  to  hope 
tbat  a  satisfactory  price  will  be  arrived  at  in  a  friendly 
spirit,  and  tbat  there  will  be  no  need  to  have  recourse 
to  compulsory  process'  in  arranging  torms  between 
the  ptrties." 

Tub  letter  was  answered  on  the  30th  of  October  by 
the  chairman  of  the  Bsoscourse  Co.  in  these  terms : 
*'  My  letter  was  written  not  with  a  view  that  tbe 
negotiations  sbonld  be  continued,  but  that  they  should 
result  in  an  agreemvnt  or  come  to  an  end,  as  my 
company  have  other  applications  for  th««  property. 
As,  tiierefore,  you  have  not  accepted  onr  offdr  or  made 
any  counter'  proposal,  I  now  write  to  say  that  my 
company  f<^l  at  iib<*rty  to  deal  with  theic  property  as 
they  may  think  fir." 

Oa  the  8th  of  November,  1899,  the  plaintifEs  issn^ 
a  formal  notice  of  their  intention  to  take  the  race- 
course for  dock  purposes. 

Tne  defendanoi,  the  Baqecourse  Co.,  admitted  that 
on  the  22ad  of  December,  1899,  they  had  entered  into 
an  agreem«*nt  by  which  they  wre  to  sell  the  raoeooorse 
to  the  Trafford  Park  Co.  for  £280,000  cash,  bat  that 
agreement  was  expressed  to  be  sabjeot  to  the  rights  of 
tbe.  plaintiff  company  under  the  agreement  of  the  7  th 
of  IMUrch,  1893v  and  it  was  provided  that  the  vendors 
should  have  she  right. to  eon^ne  in  occupation  of 
the  raoeoonras,  free  of  rent,  until  the  3 1st  of  Becembsr, 
1909,  and  also  that  the  Baoeoourse  Co.  should  havs 
the  option  of  acquhring^a  raeeoonzsaon  the  property 
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of  the  Trafbrd  Piurk  Oo.,  an  option  which  the 
defendants  alleged  to  be  of  great  vidne, 

Farwell,  J. ,  held  that^  at  the  agreement  of  the  7th  of 
Maroh,  1893,  bad  been  oonfirmed  by  section  10  of  the 
Act  of  1893,  and  declared  to  be  valid  and  bindiog  on 
the  parties  thereto,  it  was  made  valid  in  toto ,  and  there- 
fore cUnse  3  was  not  open  to  the  objection  (to  which 
it  would  otherwise  have  been  open)  that  it  violated 
the  role  against  perpetuities.  His  lordship  also  held 
that  claase  3  had  come  into  operation,  Moause  the 
plaintiff  company  had  proposed  to  use  the  racecourse 
for  dock  purposes.  Consequently,  the  Hacecourse  Co. 
were  bound  to  sive  the  plaintiffd  the  first  refusal  of 
their  land  «n  Hoc.  His  lordship  further  held  that 
''refusal"  implttd  au  offer,  and  that  the  offer 
contemplated  by  the  agreement  was  an  offer  at  a 
cash  price  which  someone  else  wtw  willing  to  give. 
In  his  lordship's  opinion  no  such  offer  had  ever  been 
made  to  the  plaintiff  company.  It  would  have  been 
impoisible  for  the  plaintiffs  to  accept  the  terms 
offezedby  theTraffordCo.totheBacecourseCo.  The 
plaintiffs  had  under  their  agreement  an  interest  in 
the  land,  and  the  court  had  jurisdiction  to  interfere. 
His  lordship  accordingly  granted  an  injunction  re- 
straining the  Bacecourse  Co.  from  selling  the  race- 
course to  any  person  or  company  without  first  offering 
it  to  the  pliontiffs  at  the  same  cadi  price  as  the 
intending^  purchaser  was  willing  to  give,  and  re- 
Btrsining  both  the  defendants  from  carrving  out  the 
agreement  of  the  22nd  of  December,  1899,  until  this 
had  been  done. 

Both  the  defendant  companies  appealed. 

Warrington,  K.O.,  Hughes,  K.O.,  and  A.  L.  Ellis, 
for  the  Bacecourse  Co.,  contended  that  the  effect  of 
the  Act  of  1893  was  merely  to  remove  any  question 
of  ultra  vires  and  did  not  give  validity  to  every  clause 
of  the  agreement.  Clause  3  was.  titierefore  void  for 
r(imoteo«sfiis  and  uncertainty.  If  valid  neither  of  the 
events  bringing  it  into  play  had  happened.  Tne 
G«nal  Co.  had  in  fact  been  given  the  first  refusal, 
amoe  the  optioa  given,  by  the  Trafford  Park  Oo.  was 
worth  more  than  £100.000,  so  that  the  actual  con- 
sideration for  tueir  purchase  was  over  £350,000. 

'  Vpjohn,  K,G,,  anil  Stetoart  Smith,  for  the  Trafford 
Ptfk  Co.,  contended  that  the  Canal  Co.  had  no 
rem^'dy  against  them,  whatever  their  rights  .against 
the  Baceootirse  Oo.  p«>rsonally  might  be :  Heathoote  v. 
North  Staffordshire  Railway  Co,,  2  Mac.  &  O.  100. 

.  Moulton,  K.C.,  Swinfen  Eadu,  K.C.,,  Cripps,  K,C., 
and  CYare,  for  the  Canal  Co. 

,         .  .    .    f  Cur,  adv„  vuU, 

April  1.— iVAtrc^rfAir  WiiLiAMS,  L  J.,  re^d  th**  judg- 
ment of  the  court,  »nd  after  stating' the  nature  uf  the 
CMC  oontlnued  '/  The  main'  qSiestton  inthis  action  is' 
whether,  according  to' 'the  true  c^onstniction  of  the 
scheduled  agreeinent,  the  defendnnt  'Baoebourse  Co. 
did  j^ve  a  "  itrst  refural "  of  the  racecourse  land  to  the 
Oan«l  06. '  ^dre  app«>ar  to  be  two  possible  meaofngt 
of  the  wdMs  ''first  refusal.*'  One  is  that  they  mean 
the'  oppbrtunity  of  refusing  a  *'  fair  and  rensonable 
(>ff«ir  "  by  the  BiMiebdu^e  Co.  to  ^U  the  lands  en  hloc 
t6  the  Canal  Co.';  the  other  i«  that  they  mean  the 
opportniutjr  of  !ref using  th6  land  At  a^price  acceptable 
to  the  Bacecourse  Co.  offered  by'  some  pierson  other 
than  the  Canal  Co.,  which  is  what  I  understand  by 
the  term  ^' right  6f  pre-emption."  N6w,  the  obliga" 
tibn  to  gfve  a  first  refdsal  arises  in  either  of  two 
evdtts — viz.,  (1)  if  and  whenever  the  lands  shall  cease 
to  f>fe 'used >s  a  racecourse;  aod  (2)  shbuld  tiie  lands 
b^  pifoposed  to  be  used  for  dock  purposes.  Clause 
6  of  the  agreement  appears  to  me  to  show  that  it 
war  in  the  contemplation  of  the  parties  that  the  lands 
might  be  used  for  dock  j^inrposes  while  remaining  in 


the  hands  of  the  Bacecourse  Co.,  and  oonieqnently 
without  that  company  having  determined  to  sell  or 
part  with  the  ownership  of  the  lands.  The  object  of 
clause  3,  read  in  connection  with  clauses  5  and  6. 
appears  to  be  to  protect  the  Canal  Co.  as  dock  ownere 
against  competition,  and  the  risk  intended  to  be 
guarded  against  is  tiie  same  whether  the  Bacecourse 
Co.  or  some  third  party  is  owner  of  the  docks.  The 
agreement  does  not  provide  that  the  first  refusal 
sball  be  given  at  any  particular  price  or  on  any  par- 
ticular terms;  nor  that  the  price  and  other  terms 
shall  be  ascertained  by  arbitration,  or  in  any  other 
way.  Looking  at  these  circumstances,  I  think  there 
is  at  least  fair  ground  for  the  contention  that  the 
cUuse  only  imports  that  the  Bacecourse  Co.  shall,  in 
either  of  the  prescribed  events,  make  a  fair  and  reason- 
able offer  to  sell  the  lands  to  the  Canal  Co.,  and  I 
wish  to  consider  the  case  from  this  poiot  of  view, 
wbioh  is  the  view  most  favourable  to  the  defendants. 
We  start  with  this,  that  the  directors  of  the  Bace- 
course Co.  were  on  the  lOch  of  August,  1899,  approached 
by  the  Canal  Co.  with  a  view  to  the  purchase  of 
the  lands  by  the  latter  company,  and  expressed  them- 
selves willing  to  discuss  terms,  and  that  negotiations 
between  the  two  companies  went  on  down  to  the 
beginning  of  October.  About  the  18th  of  September 
the  Bacecourse  Co.  appear  to  have  consulted  th^ir 
solicitor  as  to  their  obliifation  under  dauie  3.  He 
advised  them,  and  the  mioutes  record,  that  "  it  was 
thought  that  no  harm  could  come  from  our  naming  a 
figure,  say,  £350,000."  Negotiations  with  the  Traf- 
ford Park  Co.  began  on  the  29th  of  September,  and 
on  the  4th  of  October  a  verbal  offer  was  made  by  the 
Tn^ord  Co.  to  the  Bacecourse  Co.  to  become  the 
purchasers  at  the  price  of  £250,000,  with  the  benefic 
of  cert4iu  stipulations  in  favour  of  the  Baoecourse 
Co.  [After  zeferring  to  the  further  negotiations  and 
correspondence,  and  to  the  Offer  of  £200,000  made  oii 
behalf  of  the  Canal  Co.,  his  lordship  contiuued :]  The 
Bacecourse  Co.  thereupon  refused  the  offer  of 
£200,000,  and,  without  makinsr  any  further  offer  to 
the  Canal  Co.,  immediately  off^sred  the  land  to  the 
Trafford  Co.  at  £300,000,  and  ultimately  entered  ioto 
a  contract  with  the  Trafford  Co.  for  the  sale  of  the 
property  at  the  price  of  £280,000,  with  the  benefit  of 
certain  stipidations  in  favonr  of  the  Bacecourse  Co., 
the  value  of  which  Far  well,  J.,  finds  to  be  nothing 
like  £70,000.  I  think  that  the  price  of  £350,000  was 
one  which  the  BaceOourse  Co.  did  not  really  expect  to 
get,  and  that  the  offer  made  by  the  letter  of  toe  20  th 
of  October,  1899,  was  nOt  a  fair  and  reasonable  ooe. 
I  also  think  that  it  was  not  the  duty  of  the  Csnal  Co. 
to  make  a  counter-proposal;  That  company 'was 
entitled  to  a  ^refusal,"  which,  I  agree  with  Far- 
well,  J;,  iu  thinking,  imports  "an  '  offer  dn  the 
part  of  the  Bacecourse  Co.  In  my  judgment 
the  evidence  shows  that  at  the'  very  mooient 
when  the  Baoecourse  Co.  were  offering  the  land  to 
the  Canal  Co.  at  £350;000  the  Bacecoune  Oo.  had 
determined  to  sell  to  the  Tmfford  Park  Co.  for  a  less 
sum,  aod  that  in  this  sense  the  offer  made  by  the 
letter  of  October,  1899^.  waM  not  a  fair  and  reasooabU 
one.  The  contrast  of  figures  is  not  so  vinlent  as  in 
the  supposed  case  where  the  Bacecourse  Co.,  for  the 
purpose  of  freeing  thems(*lves  entirely  from  tbe 
oblUjatiOns  of  dauie  3,  offer  at  £1,000,000,  and; 
haviuflr  got  their  freedom  by  the'  continued  refusal 
of  that  oft&t,  subsequentiy  sell  at  £100.000;  but, 
ttekiog  the  consecutiou  of  events  herc^  and  -the  range 
of  prices  discussed  at  the  previous ne^otiatton  between 
3>avis  for  the  Bacecourse  Co.  and  WsUis  for  the 
Canal  Co.,  I  have  no  more  doubt  than  I  should  hdive 
had  in  the  8uppo«ed  case  but  that  £350,000  was  an 
Offer  made  at  a  figure  which  was  above  the  price 
%hich'the  Bacecourse  Co.  were  willing  to  take  from 
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tiie  Trafford  Park  Co.,  and  I  do  not  think  such  an 
ofiFer  is  an  offer  within  the  meaning  of  clans i  3, 
whatever  oonstrootion  is  pnt  upon  it.  I  thick  that  the 
very  words  *'  first  refusal ''  in  clause  3  import  that  the 
price  at  which  tbe  Bftoecourse  Co.give  the  Canal  Co.  the 
*'  first  refusal  '*  is  a  price  &t  which  the  Bacecoorse  Co. 
will  offer  the  land  to  other  would-be  buyers  in  the  event 
of  the  refusal  of  the  Canal  Co.  to  buy  at  that  price. 
If  there  is  no  person  negotiating  a  purchase  it  may  not 
be  easy  to  prove  that  the  price  off«*red  to  the  Canal 
Co.  is  above  the  price  which  the  Bacecourse  Co.  are 
willing  to  take  from  persons  other  than  the  Canal  Co. ; 
but  whenever  this  can  be  proved,  it  seems  to  me  that 
there  is  a  dear  infraction  of  the  right  of  pre-emption 
given  to  the  Canal  Co.  by  dause  3.  In  the  present 
case,  however,  there  is  no  difficulty  of  proof. 

Having  thus  disposed  in  the  negative  of  the  question 
whether  the  Bacecourie  Co.  did  give  Hm  Can«i  Co.  a 
"  first  refusal "  within  the  meaning  of  clause  3, 1  will 
now  deal  with  the  question  whether  either  of  the 
alternative  conditions  accrued  giving  rise  to  the  right 
of  ref  uial.  The  lands  do  not  seem  to  have  ceaied  to  be 
used  as  a  racecourse,  and  th<>refore  one  must  consider 
the  second  alternative  cmdition — viz.,  whether  the 
lands  were  proposed  to  be  used  for  di)ok  purposes. 
I  do  not  agree  with  Farwell,  J.,  that  the  words 
**  should  the  aforesaid  lands  and  hereditaments  be  at 
any  time  proposed  to  ba  used  for  dock  purposes,'' 
itiolude  a  proposal  so  to  use  the  lands  by  the  Ship 
Canal  Co.  I  think  that  the  proposal  must  be  by  the 
Bacecourse  Ca,  their  successors,  or  assigns-— in 
other  words,  by  a  possible  competitor  in  the  dock 
buainets.  But  this  is  not  very  ioDporttnt,  except  as 
bearing  on  the  construction  of  the  danse, 
because  I  agree  with  Farwell,  J.,  that 
within  the  meaning  of  this  clause  the  Traffjrd 
Park  Co.  proposed  before  and  at  the  time  of 
the  contract  of  sale  entered  into  between  Uiem- 
sdves  and  the  Bacecourse  Co.  to  use  the  land  for 
dock  purposes.  The  Trafford  Park  Cj.,  who  were 
negotiating  the  purchase  of  the  land,  propoied  to  use 
it,  and  the  Bacecourse  Co.  proposed  to  tell  it  for  that 
purpose.  This  being  so,  the  C«nal  Co.  became 
entitled  to  a  *' first  refusal";  and  whatever  those 
words  may  mean  the  Canal  Co.  in  my  opinion  have 
not  had  a  *' first  refusal";  for  if  on9  tikes,  ss  I 
have  done  in  this  judgm*-nt,  the  construotton  of 
dauM  3  most  iavourAble  to  tbe  defendants,  the 
Bacecoorse  Co.  on  the  happening  of  dther  of  the 
alternative  oonditions  came  under  tbe  obligation  to 
make  a  fair  and  leasonable  offer  to  sell  the  lands  to 
tbe  Canal  Co.,  and  this,  in  my  opinion,  f  ^r  reasons 
which  I  have  alresdy  given,  the  Bisusecourse  Co.  have 
never  done.  If,  on  the  other  hand,  daufe  3  means 
that  tbe  right  of  "  first  refusal  **  is  not  to  arise  until 
some  person  or  oompany  other  than  the  Ship  Canal 
Co.  makes  an  cffer  acceptable  to  the  Bacecourse  Co. 
and  that  tbe  B«oeoourse  Co.  will  then  come  under  an 
obligation  to  offer  the  land  at  tbe  same  price  to  the 
Canal  Co.,  it  seems  dear  that  the  Bacecourse  Co. 
have  not  done  so.  In  either  case  the  fact  that  the 
Bacecourse  Co.  offered  and  sold  the  lands  to  the 
Trsfford  Park  Co.  at  a  less  price  than  that  at  which 
they  offered  the  Unds  to  the  Csnal  Co.  seems 
oondufive.  The  offer  to  the  Ship  Canal  Co.  wss 
not  fair  and  reasonable,  becanse  the  B«cecourse 
Co.  were  ¥rilling  at  the  very  time  of  the  off^r 
to  take  a  lees  price  from  the  Trafford  Park  C ).,  and 
alti'matively  the  Ship  Canal  Co.  never  had  the 
refusal  of  the  offer  made  by  tbe  Bacecourse  Co. 
to  the  Trafford  Park  Co.  I  agree  with  Farwell,  J., 
that  the  value  of  the  option  to  the  Bacecourse 
Co.  to  take  land  of  the  Trafford  Park  Co.  for  a  race- 
(oourse  is  not  snffident  to  account  for  the  £70,000, 
the  difference  between  the  cash  price  at  which  the 


Bacecourse  Co.  offered  the  land  to  the  Ship  Canal  Co. 
and  the  cash  price  at  which  they  actually  sold  to  tne 
Trafford  Park  Co.  I  agree  with  Farwell,  J.,  that 
there  is  no  evidence  that  the  option  was  anything 
like  the  value  alleged.  I  do  not  dedde  that  the  Bace- 
course Co.  could  only  negotiate  with  the  Trafford 
Park  Co.  for  an  ezdusivdy  cash  pnce;  but  I  do 
dedde  that,  even  if  the  Bacecourse  Co.  could  negotiate 
for  a  mixed  price,  yet  the  cash  price  at  which  they 
off-4r  the  land  to  the  Ship  Cinal  Co.  for  acceptance  or 
refusal  must  not  exceed  the  total  of  the  cash  price  at 
which  they  h^ve  offered  the  land  to  the  third  person 
plu3  the  reasonable  cash  value  of  the  option  which 
they  take  as  part  of  purchase  prioe. 

It  only  remains  now  to  deal  with  a  few  objections 
urged  to  Farwdl,  J.'s,  judgment.  First,  it  was  urged 
before  us  that  the  agreement  in  dauie  3  was  void 
for  remoteness  or  uncertainty.  I  think,  for  the 
reasons  given  by  Fdrwell,  J.,  that  every  clause 
of  the  agreement  has  statutory  v^liiity,  and  that 
no  objection  caa  be  taken  on  that  score.  Then 
it  was  objected  that  cUuse  3  could  not  bs  enforced 
against  the  Trafford  Park  Co.,  who  are  only  alienees 
of  the  laud.  Farwell,  J.,  thought  that  clause  3  created 
an  intsrest  in  land,  and  tbat  this  objection  could  be 
thus  answered.  I  do  not  thick  that  cUuse  3  does  create 
an  interest  in  land,  nor  do  I  think  that  there  is  auy- 
thinffin  the  decisions  ia  Talk  v.  Moxhay,  2  Ph.  774,  or 
ia  London  and  County  Banking  Co  v.  LewiSy  31  W.  B. 
233.  21  Ch.  D.  490.  which  ^ets  over  the  obj^otion.  It 
reems,  however,  from  the  decision  in  WiUmoU  v. 
Bather,  28  W.  B.  911,  15  Cb.  D.  96,  that  the  Trafford 
Ptfrk  Co.  could  not  obtain  speoific  performance  of  a 
contract  for  sale  and  purchase  of  land  if  th%t  sale 
would  be  a  breach  of  a  prior  contract  with  a  third 
person ;  and  it  seems  to  me  to  follow  that  one  ought 
to  treat  thii  case  on  the  basis  of  au  action  to  restrain 
a  breach  of  a  contract  threatened  to  be  carried  out  in 
pursuance  of  a  subteqaent  contract  by  the  defendant 
with  a  third  person  having  fall  knowledge  of  the 
first  contract.  This  seems  to  bnng  the  cas^  wtthiu 
the  prindple  of  Lumley  v.  Wctgnftr,  1  De  G*.  M.  &  O. 
Tbe  contract  here  to  give  the  Sbip  Canal  Co.  the 
"first  refusal*'  involves  a  negative  contract  not  to 
part  with    the   land  to  any  other  person  without 

giving  that  fi'st  refos<il.  If  the  action  had  been 
rought  against  the  Bacecours«)  Co.,  the  party  to 
the  contract,  alon*,  the  injunction  asked  for  could 
no^  have  been  granted  witboai:  affacting  the  right i 
ani  interests  of  the  Trafford  Park  Co.  They  are 
necessary  parties  to  th'^  action,  just  as  Bir.  Gye 
was  a  necessary  party  to  the  action  of  Landey  v. 
Wagner^  for  to  grant  the  injunction  in  that  case 
was  to  prevent  Miss  Wagner  from  curry iog  out  her 
contract  to  sins:  at  Mr.  Gye's  opera  hou«e;  and,  if 
the  defendant,  l^us  brought  in,  oomes  and  insists  oq 
his  right  to  have  the  second  contract  carried  out,  I  do 
not  s«'e  why  the  injunction  should  not  be  grantei 
against  him,  Heathcote  v.  North  Staffordshire  R  nhoay 
was  dted  to  us  to  show  that  no  mj  miction  could  b« 
granted  against  the  third  person  in  such  a  cise,  bat 
so  it  was  dted  in  Lumley  v.  Wagner  with  the  sam^ 
object,  but  Lori  Sn.  Leonards,  neveitheless,  grant^nl 
the  injunction  ajaiost  Mr  Gye.  There  are  only  two 
more  objection/ to  mention;  one  is  tnat  it  is  said 
that,  if  the  agreement  for  tbe  sale  of  the  mceoourM 
to  the  Trafford  Park  Co.  is  carried  out,  the  plaintiffs 
will  not  be  hurt,  because  the  contract  of  sale  is 
expresdy  subject  to  their  rights.  But  the  answer  t). 
this  is,  on  the  question  of  the  amount  of  compenaa- 
tion  to  be  paid  on  comonlsiry  purchase,  it  may  makd 
a  great  differenoe  to  the  Ship  Canal  Co.»  who  are  the 
claimants.  Then  it  is  said  that  toe  plaintiffs  oould 
not  insist  on  the  first  refusal,  becanse  they  oould  not 
bny^  without  taking  fresh  statutory  powers.    It  seems 
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to  me  that  the  answer  to  this  is  that  all  the  patties  to 
the  oontraot  were  perfectly  well  aware  of  this  at  the 
time  when  the  oontraot  was  made.  For  the  reaions 
which  I  have  given  I  think  the  judgment  of 
Farwell,  J.,  onght  to  be  sffirmed. 

Appeal  dimnMud. 

Solicitors,  Orandyt  Kerahaw,  Samson,  c5  Co, ;  L,  W. 
Byrne,  for  Taylor,  Kirhman,  &  CoUey^  Manobester ; 
Aahwtllf  Browning^  ife  TtAin^  for  Aahwell  <fc  Tutin, 
Nottingham. 


From  Chan.  Div.  \  t\^^  17  iq. 

Gabdneb  v.  Hodgsok's  Kinqston  Bsewxby  Go.  (a.) 

Eoiement — Bight  of  way — Annwil  payment — Uninter" 
rupted  enjoyment  for  over  forty  yeara — Parol  licence 
—Lost  grant^Freacription  Act  {2  &  3  Will.  4,  c.  71), 
aa.  2,  6. 

Where  an  eaaement  ia  claimed  under  the  Preacription 
Act,  a,  2,  a  payment  within  the  period  of  forty  yeara 
may  so  negative  the  enjoyment  **<m  of  right "  aa  to  prevent 
the  claim  being  eatabliahed. 

Where  a  licence  touaea  way  waa  given  by  parol  more 
than  forty  yeara  before  cation  brought,  and  auch  licence 
waa  subject  to  a  amall  annual  payment, 

Held  {Bigby,  L,J,,  diaaeating),  on  the  facta,  that  the 
proper  inference  waa  that  each  payment  waa  made  for 
permiaaion  to  uae  the  loay  Jor  the  preceding  year^  and 
that  the  way  had  not  therefore  been  enjoyed  aa  of  right 
within  the  meaning  of  the  Preacription  Act 

Held,  alao,  that  no  loat  grant  could  be  inferred, 

Deciaion  of  Gozens-Hardy,  J.  (48  W*  B.  469), 
reversed. 

This  was  an  appeal  from  a  decision  of  Gozens- 
Hardy,  J.  (48  W.  E.  469.) 

The  action  was  brought  for  a  declaration  that  the 
plaintiff  was  entitled  to  a  right  of  way  through  a 
gateway  at  the  back  of  certain  freehold  hereditaments 
known  as  No.  203,  High-street,  Sutton,  of  which  the 
.  plaintiff  was  owner  in  fee,  to  and  from  a  pump  in  a 
yard  in  the  rear  of  the  Bed  Lion  Inn,  of  whiim  the 
defendants  were  the  owners,  and  also  a  right  of  way 
for  carts  aod  horses  through  the  said  gateway  across 
the  said  yard  to  and  from  the  High-street,  and  for 
an  injunction. 

THe  facts  were  as  follows  : 

The  plaintiff  and  her  predecessors  in  title  had  for 
upwards  of  sixty  years  odoupied  No.  203,  High- 
street,  for  the  purposes  of  a  saddler's  business,  with 
a  yard  and  stables  at  the  back,  used  partiy  ss  a 
knacker's  yard  and  partiy  as  livery  stiu>les.  The 
only  access  to  the  yard  and  stables  had  been  through 
a  gateway  from  the  plaintiff's  yard,  opening  into  the 
B^  lion  yard,  and  thence  across  t^t  yard  into  the 
High-street.  This  way  had  been  openly  enjoyed 
during  the  whole  period.  It  was  alao  proved  that 
ever  since  the  year  1855  15s.  a  year  had  been  paid  hf 
the  plaintiff  and  her  predecessors  for  the  user  of  this 
way. 

Gn  the  3l8t  of  March,  1898,  the  defendants  served 
notice  in  writing  upon  the  plaintiff  requiring  her  to 
give  up  the  access  to  the  yard  of  the  Bed  Lion  and  to 
close  the  gate,  and  added  that  "  the  right  of  going 
through  the  said  yard  of  the  Bed  Lion  Inn,  Sutton, 
for  which  you  have  paid  us  an  annual  rent  of  158. 
shall  therefore  be  abolished  as  and  from  the  Ist  day 
of  May  next." 

(a.)  Beported  by  S.  B.  Williams,  Esq.,  Barrister- 
at-Law. 


On  the  19tii  of  April,  1898,  the  plaintiff  wrote  the 
following  reply:  "Bef erring  to  your  letter  of 
the  31st  of  March,  we  are  quite  unable 
to  agree  to  your  proposal  to  dose  the  gate, 
as,  independent  of  the  right  of  wa^,  for  which 
we  pay  15s.  per  annum,  we  have  a  right  of  access 
to  and  use  of  the  pump,  which  has  existed  for  a 
^at  number  of  years,  and  we  do  not  see  how  this 
right  could  be  given  up  without  our  interest  beiog 
affected.  There  is  no  other  outiet  whatever  from  our 
premises  excepting  through  the  yard.  We  also  wish 
to  point  out  that,  as  regards  your  notice  to  give  up 
the  right  of  way,  we  are,  as  you  are  aware,  yearly 
tenants,  and  therefore  one  year's  notice  should  be 
givei^  as  from  September  next." 

On  the  23rd  of  January,  1899,  the  plaintiff  sent  a 
cheque  for  loi.  for  right  of  way  through  yard  to 
September,  1898. 

On  the  16th  of  February,  1899,  the  defendants 
served  a  notice  "to  quit  and  discontinue  the  user  of 
the  yard  on  the  expiration  of  the  year  of  your  tenancy, 
which  shall  expire  next  after  the  end  of  one  half-year 
from  service  of  this  notice." 

The  defendants  by  their  pleadings  admitted  the 
plaintiff's  right  of  access  to  the  pump,  but  denied  the 
plaintiff's  right  of  way  across  their  yard  to  and  from 
High-street. 

Gozens-Hardy,  J.,  drew  the  inference  from  these 
facts  that  a  licence  or  permission  to  use  this  way 
across  the  yard  was  given  by  parol  more  than  forty 
years  before  action  brought,  but  was  subject  to  the 
payment  of  Ids.  a  year,  and  he  held  that  the  plaintiff 
had  acquired  a  right  of  way  under  section  2  of  the 
Prescription  Act.  He  was  further  of  opioion  that  if 
necessaiy  a  lost  grant  ought  to  be  presumed.  He 
therefore  gave  judgment  for  the  plsintiff« 

The  defendants  appealed. 

MaavaghUn,  K,C,i  and  O.  Cave,  for  the  defendants, 
contended  that  the  annual  payment  of  15s.  was  in 
respect  of  rent,  and  that  the  user  of  the  way  was  not 
therefore  as  of  right. 

MiMem,  K,C,,  and  E,  8.  Ford,  for  the  plaintiff, 
argued  that  claiming  under  a  Hcence  or  agreement 
was  claiming  as  of  right,  and  that  under  the  circum- 
stances a  lost  grant  ought  to  be  presumed. 

Macnaghten,  K,C,,  replied. 

Cur,  adv,  vult, 

March  25.— Bigby,  L.J.,  said :  In  order  to  justify 
the  conclusion  that  tiie  existing  state  of  facts  is  in- 
consistent with  the  acqidsition  under  the  Prescription 
Act  by  forty  years'  user  of  an  absolute  and  indefeasible 
right  of  way,  it  is  absolutely  necessary  to  assume  that 
each  annual  payment  of  the  15s.  has  to  do  at  most 
with  the  right  of  way  for  one  year  only,  so  that  €tkB 
successive  pajrments  may  be  taken  to  involve  successive 
permissions  for  one  year  at  most.  To  me  it  appears 
that  such  an  assumption,  so  far  from  being  necessary, 
is  altogether  arbitrary  and  unwarranted.  This  will 
be  shown  by  an  examination  of  the  probabilities  of 
the  case.  Independently  of  the  Prescription  Act,  the 
question  to  be  solved  is,  how  did  it  come  about  that  a 
business  should  be  carried  on  in  a  yard  surrounded 
with  boildiDgs  on  all  sides  but  one,  and  on  that  one 
side  making  neoesssry  use  of  a  cart  and  horse  way 
through  the  adjoining  property,  and  also  use  of  a  well 
of  water  on  such  adjoining  property  P  Probably  the 
most  natural  hypothesis  would  be  that  the  properties 
at  some  remote  former  time  were  in  one  ownership, 
that  the  buildings  were  erected  before  tiie  severance 
of  ownership,  and  that  on  the  severance,  by  con- 
veyance the  right  of  road  and  right  to  use 
the  well  were  annexed  to  the  separated  property. 
Thia  does  not  accoupt  for  the  annual  payment  of 
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the  15fl.,  but  that  might  hare  been  reeerred  expressly* 
and»  if  soreserred,  would  in  aU  probab^ty  be  reserred 
either  in  perpetuity  or  until  the  owner  of  the  servient 
tenement  ceased  to  require  it.  Potting  aside  the 
bypothens  of  oommon  ownership,  it  is  highly  im- 
probable and  almost  inconceivable  that  the  owner 
of  the  now  dominant  tene:aent  would  have  built  all 
round  his  yard  where  he  had  no  right  of  exit,  and  gone 
to  the  expense  of  preparing  for  a  business  requiring 
a  supply  of  water  and  access  by  carriages  and  horses 
without  securiDg  both  ris hts  beforehand .  Some  sudi 
erraneement  as  the  following  would  be  probable: 
That  he,  helpiog  to  provide  and  maintain  the  well 
and  pump,  should  have  in  perpetuity,  or  at  least  so 
long  as  he  required  it,  the  right  of  the  water  supply 
and  the  right  of  way  for  his  business.  The  con- 
sideration of  15s.  a  year  might  at  tiie  remote  period 
that  we  are  postulating  be  a  not  insufficient  con- 
sideration for  the  right  of  road.  .The  arrangement 
might  be  carried  out  by  deed  which  has  been 
lost  or  no  deed  may  have  been  executed.  In 
the  latter  caie  theze  would  be  no  legal  ease- 
ment either  for  water  or  roads,  but,  as  Lord 
Denman  pointed  out  in  his  judgment  in  TieJele  v. 
Brovmy  4  A.  &  E.  369,  the  want  of  such  a  legal  ri^ ht 
would  in  no  way  prevent  the  person  olaimiDg  the 
easement  from  claiming  as  of  right.  Of  course  I  do 
not  say  that  such  an  arrangement  as  I  have  indicated 
can  be  taken  as  proved.  It  is,  however,  more  likely 
to  have  taken  place  than  a  mere  bargain  for  a  right 
of  way  for  a  year.  The  hyx>otbesis  of  a  mere  licence 
revocable  at  any  time  seems  the  most  unlikely  of  alL 
There  is  no  way  of  accounting  for  the  incongruity  of 
bargaining  for  a  perpetual  right  of  water,  wbidi  is 
admitted,  and  neglecting  to  bargain  for  the  at  least 
equally  necessary  right  of  way  not  determinable  at 
the  will  of  the  grantor.  That  the  mere  payment  of 
an  annuid  rent  is  not  to  be  interpreted  as  involving 
an  interruption  of  a  user  as  of  right  is  shown  bv 
the  case  of  The  FUuterern*  Co.  v.  The  Parish 
tjlerka^  Co.^  6  Exch.  680,  where,  as  is  pointed  out  by 
CressweU,  J.,  the  u»er  of  )igbt  must  necessarily  have 
been  as  of  right.  Lord  Campbell's  judgment  makes 
it  clear  that  the  decision  that  the  payment  did  not 
cause  an  interruption  in  tbe  user  vras  founded  on  the 
construction  of  section  4  and  applicable  equally  to 
cases  within  section  2  and  section  3. 

[The  Lord  Justice  then  dealt  with  the  conteotion 
of  the  defendants  that  there  had  been  an  admirsion 
>.y  the  plaintiff  of  a  yearly  tenancy  as  to  the  right 
of  road  and  overruled  it ;  and  he  came  to  the  con- 
clusion that  the  debifion  of  Cozens-Hardy,  J.,  was 
correct,  and  that  the  appeal  ought  to  be  dismissed.] 

Vat:ohai7  Williams,  L. J.  (after  stating  the  facts 
as  above  set  out),  said:  It  is  contendrd  by  tiie 
defendants  that  the  inference  drav^n  by  Cozens- 
Hardy,  J.,  is  not  the  right  inference,  but  tbac  tbe 
true  ixiferenoe  is  simply  that  tbe  enjoyment  was  by 
reason  of  permissions  granted  during  the  period  of 
forty  years,  and  not  as  of  right  Now  there  can  be 
no  doubt  but  that  the  fact  of  the  payment  in  each 
year  is  evidence,  primdfoA^iet  that  enjoyment  wa«  not 
MS  of  right ;  it  is,  to  use  the  words  of  section  5  of  tbe 
Prescription  Act,  evidence  of  a  fact  inconsistent  with 
the  smple  fact  of  enjoyment  as  of  right.  Tbe  evidence 
is  not  offsred  by  the  defendants  as  evidence  of  an 
agreement.  The  defendants  are  not  confessing  the 
enj'oyment  as  of  right  and  avoiding  tbe  effect  of  such 
enjoyment  by  settmg  up  the  agreement  under  which 
tbe  enjoymeut  was  had ;  on  tbe  oootrary,  it  is  tbe 
plaintiff,  the  party  claiming  the  prescriptive  right,  who 
8e«>ks  to  set  up  tbe  agreement  and  then  to  say, 
<*You,  the  defendants,  cannot  take  advantage  of 
this  agreement  .to  negative  my  dain^  to  ^  prescrip- 


tive right  because  the  agreement  which  I  am 
setting  up  was  not  in  writing."  Tliis  agreemaot 
which  the  plaintiff  asks  the  court  to  infer,  and 
which  Cozens-Hardy,  J.,  does  infer,  is  not  depen- 
dent on  the  lapse  of  forty  years,  it  is  not  a 
statutory  inference,  neither  is  it  an  inference  based 
upon  some  recognized  legal  fiction  arising  after  the 
lapse  of  twenty  or  some  other  number  of  years.  . 
It  is  a  mere  inference  of  fact  based  upon  the  payment 
of  15s.  a  year  for  a  long  period,  tbe  origin  of  which 
payment  there  is  no  evidence  to  explaui.  But  it  is 
to  t>e  observed  that  the  annual  pay  menu  are  equally 
consistent,  or,  at  all  events,  consistent,  with  a  fresh 
permission  in  each  year.  Moreover,  the  probability 
that  such  was  the  true  fact,  and  the  improbability 
that  there  was  oua  permission  or  agreement  covering 
the  whole  period  of  forty  years,  is  enhanced  by  tbe 
consideration  that  a  parol  licence  creates  no  right  or 
interest  in  the  licensee  over  the  land,  but  is  revocable 
by  the  licensor  at  any  moment.  The  second  and 
fifth  sections  of  the  Prescription  Act  are  diffioolt 
to  construe;  but  I  believe  tiiat  the  true  mean- 
ing of  the  provision  that  where  a  way  shall  have 
been  enjoyed  as  aforesaid  (as  of  right)  for  the  full 
period  of  forty  years  the  right  thereto  shall  be 
deemed  absolute  and  indefeasible,  unless  it  shall 
appear  tbat  the  saa>e  was  enjoyed  by  some  consent 
or  agreement  expressly  given  or  ma'ltt  for  that  pur- 
pose  by  deed  or  wriiiog,  is  that  an  enjoyment  which 
appears  to  be  as  of  rigbt,  otheririse  than  under  m 
right  conferred  by  the  consent  or  agreement  of  tha 
person  owning  tbe  land  in  respect  of  which  the  way 
ur  other  easement  is  alleged,  sball  not  be  defeated  or 
lose  its  effect  by  evidence  that  the  enjoyment  was 
permissive,  unless  such  permission,  coosirut,  or  agree 
ment  was  in  writing.  If  this  is  tbe  true  view  it  will 
follow  that,  wberever  tbe  enjoyment  does  not  appear 
to  be  of  right,  the  proviso  has  no  application,  and 
that»  therefore,  if  it  appears  that  there  were  pay- 
ments for  the  enjoynrent  during  the  forty  years  the 
proviso  cannot  apply,  for.  the  enjoyment  primd  fade 
not  appearing  to  bn  as  of  rigbt,  the  landowner  over 
whoae  land  the  way  it  claimKl  has  no  need  or  oocasio*i 
to  set  up  a  consent  or  agreement  oovering  the  whole 
period  of  forty  years.  It  is  sufficienc  for  him  that  the 
payments  made  during  tbe  forty  yettrsprimd/acie  ne^- 
uve  tbe  en j  oyment  having  bevn  as  of  right.  It  may  be 
it  is  open  to  the  person  clauning  tbe  easement  to  go 
on  and  prove  that  tbe  payments  were  in  fact  made 
under  a  parol  consent  or  agreement  made  before  the 
forty  years  began,  and  it  maybe  that  this  would 
give  the  claimant  an  indefeasible  right  to  the  ease- 
ment, but  there  is  no  evideoce  of  such  consent  or 
agreemetit  in  fact,  and  I  tbink  it  would  be  wrong  to 
infer  from  the  annual  payments  of  Ids.  a  parol  agree- 
ment made  before  the  begioning  of  the  fony  years 
and  remaining  in  force  for  the  whole  period.  The 
inference  from  a  payment  in  one  year  is,  I  mlgut 
almost  say  admittedly,  that  the  enjoyment  in  that 
year  was  not  of  right,  and  I  c«nnot  see  why  the 
inference  should  be  different  becaase  the  payment  is 
made  for  a  number  of  years  in  succession.  In  each 
yi*ar  it  seems  tbat  the  payment  is  compensation  for 
the  past  user,  aod  as  such  an  aoknovledgmeot  that 
the  past  year's  user  has  not  been  of  right.  The  pay- 
ment on  the  23rd  of  January,  1899,  is  itself  evidenoA 
that  the  plaintiff  was  not  enjoying  the  easement  as  of 
right. 

The  cases  of  The  Plasterers*  Co.  v.  The  Parieh 
Clerks*  Co.,  and  Bewley  v.  Atkitison,  28  W.  K,  638, 
13  Cb.  D.  283,  to  my  mind,  are  not  in  point, 
because  those  cases,  being  light  and  air  casesi 
'were  governed  by  section  3  of  the  Prescription  Act, 
and,  as  under  tbat  section  it  is  not  necessary  that 
the  enjoyment  should  be  of  right,  it  was  impossible  to 
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rely  on  the  loDg-oontioned  paymeatft  m  admitrible  in 
«vidtiio6  to  negativa  tha  an joyment  having  baen  as  of 
right.  Moreover,  in  the  PlagtererB^  oom  payments  wtare 
only  relied  on  as  admissible  to  prove  an  interraption 
-within  th^mesalBg  of  eeotion  4,' and  the  court  held 
that  the  payments  were  no  evidence  of  an  intermption, 
heoanse  an  ioiimiption  of  a  right  olsimed  under 
section  3  ooold  only  be  by  discontinuanoA  of  the  enjoy- 
ment, and  Lord  Campbell  says  on  p.  634 :  **  We  are 
not  called  upon  to  say  whether  the  pavment  mfgDt 
not  be  made  use  of  to  show  that  this  was  not  such  an 
enjoyment  as  was  contemplated  by  the  statute  as 
capable  to  confer  the  xigbf ;  and  Maule,  J.,  adds, 
**Yeur  argument  must  go  to  the  length  that  an 
enjoyment  which  is  paid  for  is  interrupt ;  but  the 
thud  section  shows  that  there  may  be  an  uninteimpted 
enjoyment  granted  by  an  instrument  in  writing.** 
Thereupon  ^th  these  learned  judges,  havmg  refused 
to  deal  with  any  other  question  except  tbat  raised  by 
the  bill  of  exd^tions — ^viz.,  whether  the  ruling 
of  the  Lord  Chief  Baron  that  the  demand  of 
the  rent  for  the  lights  and  payments  made  in  com* 
pliance  tberewith  was  an  interrupiion  within  the 
meaning  of  the  statute  wss  right — proceeded  to  hold 
that  the  interruption  in  the  third  section  of  2  &  3 
WilL  4,  c.  71,  must  be  an  actual  discontinuance  of  the 
enjoyment  by  reason  of  an  obetruotioti  submitted  to 
or  acquiescea  in  for  a  year.  That  case,  to  say  the  least 
of  it,  leaves  uotoucbed  the  proposition  established  by 
TicTdt  V.  Brown  that  in  a  case  of  an  casement  claimed 
under  section  2  a  payment  within  the  period  of 
twenty  or  of  forty  years  may  so  negative  the  enjoy- 
ment as  of  right  as  to  pi  event  a  daim  under  the 
statute  for  an  easement. 

This  is  all  I  have  to  say  about  Cozens-Haldy,  J.*s, 
inference  that  a  licence  to  use  this  way  across  the 
3rard  wss  given  by  parol  more  than  forty  vears 
before  action  brought^  excepting  that  I  wish  to 
point  out  that  a  succession  of  annual  payments  of 
€o-call»d  rent  for  the  enjoyment  of  an.  easement 
for  a  number  of  years  in  sncoeision  will  not  con- 
stitute a  continuous  licence  for  the  whole  period. 
The  case  is  very  d>ff^rent  from  a  tsnaney  of  land,  in 
vihioh  case  the  resulting  tenancy  from  year  to  year 
would  be  continuous.  Cozens-EUrdy,  J.,  4so,  though 
preferring  to  base  his  juogment  on  the  Prescription 
Act,  aKematively  bases  his  judgment  on  presumption 
uf  lost  grant*  I  think  tbete  is  no  room  for  any  such 
presumption.  TbeimjoymaDt  can  be  accounted  for 
as  a  lawful  enjoyment  without  reference  to  any  such 
Krant  on  the  ttaeory  of  payments  made  under  a  licence 
renewed  from  year  to  year,  the  payments  being 
acknowledgments  that  the  enjoyment  of  the  pievious 
year  hsd  not  been  as  of  right  and  not  payments  of 
rents.  Moreover,  there  is  thb  diffioulty  about  the 
suggested  lost  grant— that  a  perpetual  lease  of  an 
essement  subject  to  an  annu%l  payment  is  a  legal 
impostibility— and  I  doubt  whether  there  can  be  a 
grant  of  an  incorporeal  hereditament  subject  to  a 
perpetual  payment  in  the  nature  of  a  fee  farm  rent. 
In  my  opinion  the  judgment  of  Cozens-Hardy,  J., 
ought  to  be  reversea  and  judgment  entered  for  the 
defendants. 

BoMER,  L.J.— The  question  to  be  decided  in  this 
action  is  whether  or  not  the  plaintiff  has  enjoyed  the 
way  over  the  dtffudants*  premises  **ss  of  right** 
witiiin  the  meaning  of  sections  2  and  5  of  the 
Pretcription  Act.  The  diffioulty  which  arises  is  not 
one  of  law  on  the  interpretation  or  meaning  of  the 
Act,  but  one  depending  on  the  inference  to  be  drawn 
from  the  facts  proved.  The  case  of  Tickle  v.  Broum, 
4  A.  &  B.  369.  defined  *'  enjoymAut  as  of  right.'* 
The  words  of  Lord  Denman  m  delivering  judgm»nt 
in  that  case  have  been  so  often  cited  that  I  need  not 


repeat  them  here.  It  is  clear  that  if  the  eo joyment 
has  been  by  permission  granted  by  the  owner  of  the 
servient  tenement  during  the  forty  years,  thmi  the 
enjoyment  is  not  of  right.  Lord  Denman,  besides 
speaking  of  **  permission,"  used  the  phrase  '<  by  tacit 
sufferance.**  I  do  not  quite  know  what  he  moant  by 
tadt  sufferance,  but  I  tliink  he  was  oontempiating  a 
case  similar  to  that  we  have  now  to  deal  v^tb.  But 
it  oannot  now  be  doubted  that  if  from  the  facts 
proved  the  mferenoe  be  that  ttie  enjoyment  during 
the  forty  years  has  been  by  permission  granted 
during  that  time,  then  no  right  csn  be  acquired 
under -the  Act  in  respect  of  tnat  enjoyment.  Of 
course,  when  I  speak  of  the  "facts  proved*'  I 
exclude  any  attempt  to  establish  by  evidence  any  con- 
sent or  agreement  not  in  writing,  given  or  made  prior 
to  the  forty  years. 

I  now  proceed  to  apply  the  above  to  the  circum- 
stmces  of  this  case.  Undoubtedly  the  plsintiff 
and  her  predecessors  have  used  the  way  claimed 
by  her  for  more  than  the  forty  years  in  a  manner  which 
would  enable  her  to  daim  the  benefit  of  the  statute 
had  there  been  no  yearly  payment  made.  But  she 
and  her  predecessors  have  at  the  end  of  each  year 
during  this  period  made  a  yearly  payment  to  th« 
defendants  and  their  predecessors  in  respect  of  the 
user  of  the  way  during  that  past  year.  Now,  it 
appears  to  me  that  if  nothing  were  known  of  the 
ctroumstanoes  under  which,  during  one  particular 
jrear  of  ^e  forty,  a  certam  payment  had  been  mad  a 
m  respeot  of  the  user  of  a  way  for  that  year,  the 
proper  inference  from  the  mere  fact  of  payment  would 
be  &at  the  pajrment  was  made  for  permission  aske<i 
and  granted  to  use  the  way  for  that  year.  And, 
lodeeNl,  I  think  that  was  one  of  the  points  decided  in 
Tickle  V.  Brown,  nor  would  it,  in  my  opinion,  make 
any  difference  that  the  payment  was  made  at  the 
end,  and  not  at  the  beginning,  of  the  year.  But 
then  comes  the  difficulty  in  the  present  case,  about 
which  I  have  felt  great  hesitation,  especially  having 
regard  to  the  view  taken  by  my  brother  Bigby.  Is  the 
inference  that  would  be  drawn,  in  the  case  of  paymeot 
in  a  single  isolated  ^ear,  one  that  ought  also  to  be 
drawn  with  regard  to  each  payment  in  ciroumstsnces 
like  the  present,  where  the  payments  havebeen  made  fur 
^e  whole  period,  and  where  no  express  application  for 
permission  during  that  period  is  shown,  and  the  yearly 
payment  is  a  small  one  P  It  is  only  with  reluctance 
th»t  I  have  come  to  the  oondusion  that,  even  in  thn 
circumstances  of  this  case,  the  proper  inference  is  that 
each  payment  was  for  permission  to  use  the  vay  for 
the  preceding  year.  In  the  first  place,  the  fsct  that 
the  permission  vras  not  expressly  asked  for  or  given 
in  each  year  is  just  whatone  would  expect  when  the  user 
vras  continuea  for  several  years.  So  long  as  the  pay- 
ment was  made  at  the  end  of  each  year,  and  the  parties 
did  not  wish  that  the  user  should  cease,  they  would 
naturally  proceed  on  the  tadt  understanding  between 
them  as  to  their  relative  positions  shown  by  the  pay- 
ment made  each  year,  and  would  not  go  each  year 
through  the  form  of  expressly  asking  for  or  expressly 
grsnting  permission  for  the  user  for  each  coming  year. 
The  application  and  grant  would  be  tadtly  assumed 
to  have  been  made.  And  in  the  next  place,  I  do  not 
think  much  importance  can  be  attached  to  the  fact  of 
the  payment  being  small.  However  valaable  the  way 
may  be  to  tiie  plaintiff,  I  cannot  say  that  the  pay- 
ment is  so  small  as  compared  with  the  incouveoienoe 
caused  by  the  user  to  the  defendants  or  their  predeces- 
sors that  I  ought  to  assume  that  they  did  not  sooner 
withdraw  their  permission  becaupe  thpy  had  no  power 
to  do  so.  Then,  are  there  any  other  facts  in  the  case 
which  could  prevent  me  drawing  the  inference  I 
have  ?  I  think  not.  The  form  of  the  only  receipt 
for  the  yearly  payment  which  if  forthcoming  doNM 
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not  appear  to  me  to  materially  aasut  either  side, 
except  that  it  shows  that  the  payment  was  in  respect 
of  the  right  of  way  for  the  preceding  year.  The 
words  "  right  of  way  "  written  across  it  may  well  be 
referred  to  the  right  obtained  by  the  permission. 
Then  the  inconyeoienoes  which  will  result  to  the 
plaintiff  in  her  basiness  if  she  fail  to  establish  her 
cbim  to  a  right  of  way,  though  they  account  for  the 
reluctance  I  iiave  felt  as  previously  expressed,  are  not 
srounds  upon  which  the  court  ought  to  act  in 
determining  this  case.  No  doubt  the  plaintiff  may 
have  reasonably  expected,  and  did  expect,  that  the 
permission  so  long  given  would  continue,  but  this 
expectation  will  not  support  a  claim  as  of  right.  [After 
some  observations  upon  tbe  pleadings  his  lordship  con- 
tinued as  follows:] 

I  am  fortified  in  the  conclusion  I  have  come 
to  by  the  following  considerations :  If  the 
yearly  sum  was  not  paid  for  permission  to  use  the 
way,  on  what  footing  was  it  paid?  Suppose  the 
plsintiff  had  wished  to  cease  using  the  way  and  to 
stop  payment  of  the  yearly  sum,  and  had  given 
notice  to  the  defendants  of  her  intention,  and  in 
accordance  with  her  notice  had  not  used  the  way  for 
a  year.  Gould  the  dofendants  have  succeeded  in  an 
action  brought  by  them  against  her  to  compel 
payment  of  the  yearly  sum  for  that  year  P  I  think 
not.  It  appeafs  to  me  that  such  an  action  must 
have  failed,  and  I  think  it  would  have 
failed  because  the  court  would  have  held  on  the 
facts  now  before  us  that  the  user  was  by  permission, 
and  that  the  payment  was  only  due  when  the 
peraiission  was  expressly  or  impliedly  sought  for  and 
obtained.  The  court  coold  not  from  the  facts  proved 
in  this  case  have  inferred  in  favour  of  the  defendants 
a  lost  grant  to  secure  the  yearly  sum.  Indeed,  it  is 
difficult  to  see  what  lost  grant  they  could  have  sug- 
gested. It  would  have  been  hopeless  to  suggest  that 
the  yearly  sum  was  in  the  nature  of  a  rent-charge 
issoing  out  of  the  plaintiff's  tenement.  And  t 
cannot  see  what  other  legal  supposition  could 
have  been  enforced  ai  against  the  ownAcs  or  occupiers 
for  the  time  being  of  the  plaintiff's  house  and 
premises. 

Lastly,  I  think  the  esse  against  the  plaintiff  may 
be  put  m  this  way :  Tne  payment  of  the  yearly  sum 
by  the  occupiers  of  h4*r  hoose  for  the  time  being 
was  evidence  of  user  by  permission.  This  throws 
upon  her  the  onus  of  proving  by  facts  oatside 
aod  bejond  the  mere  user  that  the  user  was  "of 
right"  under  the  statute.  Tois  onus  she  fails  to 
ditoharge,  at  any  rate  she  does  not  do  so  to  my  satis- 
f miction.  The  view  that  I  have  taken,  while  it  prevents 
the  operation  of  the  statute  in  favour  of  the  plaintiff, 
also  negatives  the  idea  that  a  lost  grant  can  bs  inf  errt  d 
to  support  her  claim.  For  these  reasons  I  think 
that  the  appeal  oogdt  to  succeed,  and  that  the  action 
should  be  dismissed  so  far  as  it  seeks  a  declaration 
that  the  plaintiff  is  entitled  to  the  right  of  way 
claimed  (not  being  that  claimed  in  connection  with 
the  pump  in  the  pleadings  mentioned),  and  so  far 
ai  it  claims  an  injunction  based  on  that  declaration. 
The  view  I  have  taken  renders  it  unnecessary  for  me 
to  consider  the  further  points  taken  by  the  defendants, 
which  depend  upon  the  contention  at  ooe  time  put 
forwitfd  by  the  |»iaintiff,  that  she  was  in  the  position 
of  a  yearly  tenant  in  respect  of  the  user  of  the  way, 
and  upon  the  payments  made  by  her  and  received 
by  the  defendants  before  that  contention  was  with- 
drawn. 

Appccil  allowed, 

Solicitors^  Spenctr,  Gibson,  d;  Co.. ;  Lovell  dc  Broad, 


March  13. 


(A.  L.  Smith,  M.R,  and  OoUins  [ 
andBomer,  L.JJ.)  j 

Nash  t^.  Hollxnshead.  (a.) 

Master  aiid  servani^Employera*  liability— 'Accident-^ 
CompenacUiofi  —  Factory  —  Steam-engine  on  farm — 
Mill  for  grinding  meal — "  By  way  of  trade  or  for 
purposes  of  gain  ** — Factory  and  Workshop  Act,  1878 
(41  <fc  42  Fict.  c,  16).  «.  93— ITorfoncii'*  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7. 

A  workman  employed  on  a  farm  to  drive  a  sUam" 
engine  for  working  a  mill  used  to  grind  metdfor  the  farm 
stock  is  not  employed  in  a  **  factory  "  within  the  meaning 
of  the  FoAsJtory  and  Workshop  AU,  1878,  so  as  to  come 
within  section  7  of  the  WorkmerCs  Comjjeneation  Act, 
1897. 

Appeal  from  an  award  of  the  jndge  of  the  St 
Alban's  County  Court  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

The  applicant  for  compensation  Was  a  workman  in 
the  employment  of  a  farmer.  The  employer  had  on 
his  farm  a  movable  steam-engine  which  was  used  for 
the  purpose  of  working  a  miU  for  grinding  meal 
intended  for  food  for  the  stock  on  the  farm,  and  not 
for  sale.  It  was  the  duty  of  the  applicant  to  drive 
the  engine  and  attend  to  ike  milL  While  performing 
this  duty  ha  was  accidentally  injured. 

The  question  was  whether  the  applicant  was 
employed  on  a  ''  factory  "  within  the  meaning  of  the 
Factory  and  Workshop  Act,  1878,  and  was  therefore 
brought  within  section  7  of  the  Workmen's  Compen- 
sation Act. 

The  county  court  judge  made  an  award  in  favour 
of  the  applicant  for  a  weekly  payment  of  nine 
shillings. 

The  employer  appealed. 

EUis  HiU,  for  the  employer. — The  county  court 
judge  thought  that  the  applicant  was  employed  in  a 
*'  non-textile  factory  "  within  the  meaning  of  section 
93  of  the  Factory  and  Workshop  Act,  1878.  But  the 
facts  of  this  case  cannot  be  brought  within  that 
definition.  The  meal  was  not  ground  *'by  way  of 
trade  or  for  purposes  of  gain  "  :  Ferrand  y.  Uallas  Lawt 
and  Building  Co.,  41  W.  R.  580,  [1893]  2  aB.  135. 
No  *'  manufacti^ring  process  "  at  all  was  carried  on  in 
the  farm.  In  Kent  y.  AsUey,  18  W.  B.  185,  L.  B.  5 
Q.  B.  19|  it  was  held  that  a  slate  quarry  wai  nr>t  a 
factory;  and  in  Bedgrave  v.  Lee,  22  W.  B.  857,  L  R. 
9  Q.  B.  363,  it  was  held  that  cement  works  were  not  a 
factory.  If  this  farm  is  a  factory,  the  absurd  result 
will  follow  that  all  the  provisions  of  the  Act,  such  as 
those  contained  in  sections  13, 17,  22^  75,  and  76,  will 
apply  to  it. 

(7.  E.  Fitcht  for  the  applicant,  cited  Rogers  v. 
Manchester  Packing  Co.,  46  W.  R.  350,  [1898]  1  Q.  B. 
344. 

A.  L.  Smith,  M.R. — I  cannot  agree  with  the  judg- 
ment of  the  learned  county  court  jadge.  The  ques- 
tion is  whether  a  tenant-farmer  carries  on  the  business 
of  a  non -textile  factory  within  the  meaning  of  section 
93of  the  Factory  and  Workshop  Act,  1878.  Certainly 
no  one  ever  supposed  that  he  did  until  this  case  was 
heard.  It  is  now  said  that  since  1878  all  tenant- 
farmers  have  been  carrying  on  the  business  of  non- 
textile  factories,  and  we  are  asked  to  hold  that  these 
farmers  are  subject  to  the  Workmen's  Compensation 
Act.    The  argument  is  this :  Section  7  of  the  Work- 

(a.)  Reported  by  F.  G.  Ruokeb,  Esq.,  Barrister- 
at-Law. 
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men's  Compeniation  Aot  eoaots  that  worlcmen  em- 
ployed in  faotoriee  are  within  the  Aot,  and  that 
*'  ^Mstory  "  has  the  same  meamng  as  in  the  Factory 
and  Workshop  Acts ;  and,  it  is  said,  the  workinan  in 
this  case  was,  at  the  time  when  he  was  injured, 
working  on  a  factory  within  the  meaning  of  the  last- 
mentioned  Aots,  and  therefore  his  master  is  liable. 
What  was  the  workman's  employment  P  His  master, 
the  fanner,  had  in  his  farmyard  a  steam-engine  which 
was  connected  by  a  band  over  a  fly-wheel  with  a  mill 
which  was  used  for  the  purpose  of  grinding  meal  for 
the  farm  stock.  The  workman  was  employed  to 
drive  the  engine.  The  question  is  whether  in  law 
this  was  employmeot  in  a  factory.  That  brings  us 
to  section  93  of  the  Factory  and  Workshop  Act,  1878, 
which  defines  ** textile  factory"  and  **  non- textile 
factory."  No  one  says  tbat  the  f«rm  on  which  this 
engine  was  is  a  textile  factory.  But  a  non-t«xtile 
factory  is  defined  as  including  ''(3)  any  premiaes 
wherein,  or  within  the  close  or  curtilage  or  precincts 
of  which,  any  manual  labour  is  exercised  by  way  of 
trade  or  for  purposes  of  gain  in  or  incidental  to  the  fol- 
lowing purposes,  or  any  of  them ;  that  is  to  say — (a)  in 
or  incidental  to  the  making  of  any  article  or  psft  of  any 
article,  or  ((}  in  or  incidental  to  the  altering,  repairing, 
omamentinff,  or  finishing  of  any  article,  or  (c)  in 
or  inddentu  to  the  ftd«pting  for  sale  of  any  article, 
and  whereir,  or  withm  the  dose  or  curtilage  or 
precincts  of  whidi,  steam,  water,  or  other  mechanical 
power  is  used  in  aid  of  the  manufaotuiing  process 
carried  on  there."  Can  the  present  case  be  brought 
within  those  words  ?  Turning  graia  into  meal  is  not 
making  any  article,  nor  is  it  alteriog,  repairing, 
ornamenting,  or  fiaiBhing  any  article ;  neither  do  I 
think  it  is  adapting  any  article  for  sale.  Again,  the 
grinding  of  thi«  meal  was  not  done  *'by  way  of 
trade,"  it  was  done  for  the  purpose  of  feeding  the 
farmer's  own  cattle.  Neither  was  it  done  ''for 
purposes  of  gain,"  which,  in  my  opinion,  means 
direct  gain  and  not  indirect  gain.  I  think  it  would 
require  a  great  str*iniog  of  the  language  of  the 
section  to  hold  that  it  was  applicable  to  the  case  with 
which  we  are  dealing. 

Then  further  it  must  be  noticed  that,  if  a  farmer  is 
to  be  held  to  carry  on  the  business  of  a  non-textile 
factory,  all  the  provistons  of  the  Aot  of  1878  relatiofl: 
to  non-textile  factories  would  apply.  Section  IS 
puts  a  limit  on  the  number  of  hours  during  which 
young  persons  and  women  may  be  employed  in  a 
non-textile  factory.  Btction  22  provides  for 
certain  holidays.  It  can  never  have  been  intended 
that  these  sections  should  apply  to  persons  working 
on  a  farm.  Then  section  75  provides  for  notice 
with  regard  to  a  factory  being  given  to  an  inspector. 
If  the  word  "factory"  included  "  f«rm,"  the  section 
would  have  to  beread  thus :  *  *  Every  person  shall  within 
one  month  after  he  begins  to  ocoapy  a  farm,  serve  on  an 
inspector  a  written  notice  containing  the  nsme  of  the 
farm,  the  place  where  it  is  situate,  the  address  to 
which  he  desires  his  Utters  to  be  addressed,  the 
nature  of  the  woik,  the  nature  and  amount  of  the 
moving  power  thereio,  and  the  name  of  the  firm 
under  which  the  business  of  the  farm  is  to  be  carried 
on,  and  in  default  shall  be  liable  to  a  fine  not  ex- 
ceeding five  pounds."  Again,  section  76  says  tbat 
where  an  inspector  by  notice  in  writing  names  a 
public  dock,  or  some  other  clock  open  to  public  view, 
for  the  purpose  of  regulating  the  period  of  employ- 
ment in  a  factory,  then  the  period  of  employment  and 
the  times  allowed  for  meals  shall  be  regulated  by 
that  dock.  It  is  impossible  to  suppose  Uiat  such  a 
section  could  have  been  intended  to  apply  to  a  farm. 
In  my  opinion,  therefore,  the  appeal  must  be  allowed. 

Collins  and  Bomeb,  L.J  J.,  concurred. 


Appeal  (dlowed, 

Solidtors  for  the  employer,  Heath  &  HamiUon,  for 
Brigg  A  Bemon,  Harpenden. 
Solidtor  for  the  applicant,  iT.  PP.  £a<Aom,  Luton. 


Wifi  <Etoutt  Of  9u0tice. 

KeSwic^:  •!.  }  Dec.  20;  Jan.  11, 16, 28. 

In  re  PiTT-RrvKES. 
Scott  v.  Pitt-Rivbrs.  (a.) 
Will—ConalructionSecret  trust. 

A  testator  Imilt  a  museum  and  laid  out  pleasure  grounds 
on  parts  of  his  estate,  to  which  he  admitted  the  public 
free,  reserving  his  private  rights.  By  a  codicil  to  his 
will  he  gave  the  museum  and  grounds^  with  £300  per 
annum  for  their  maintenance^  to  his  son  and  his  heirs 
male,  and  also  appointed  two  trustees  for  the  purposes 
only  of  the  museum  and  grounds.  Evidence  showed  that 
the  testator  intended  his  son  to  m^iintain  the  grounds  and 
museum  as  in  his  lifetime,  hut  that  he  wished  the  public 
to  acquire  no  rights  therein,  and  that  the  son  accepted  the 
gifts  on  those  terms. 

Held,  tliat  the  son  took  the  gifts  subject  to  a  secret  trust 
to  maintain  and  use  the  museum  and  grounds  as  in  the 
testator*s  lifetime,  to  be  enforced  for  the  benefit  of  the 
public ;  and  that  the  two  trustees  took  no  estate  and  had 
no  duties  to  perform. 

The  testetor  General  Augustus  H.  L.  F.  Pitt-Riveis 
duiing  his  life  built  a  museum  at  Fambam  on  a  part  of 
his  estates,  and  also  laid  out  another  part  which  was 
cdled  the  Larmer  grounds  as  pleasure  grounds.  To 
these  he  admitted  the  public  free  of  charge,  always 
carefully  reserviog  hii  |)rlvate  rights  as  against  the 
public.  ,  , 

The  testetor  died  on  the  4th  of  May,  1900,  and  by 
his  will  dated  the  12th  of  Juoe,  1892.  after  appoint- 
ing trustees  and  executors,  devised  his  freehold 
property,  induding  the  museum  and  the  Larmer 
grounds,  subject  to  the  rent-charges  in  favour  of  his 
wife  and  children,  to  his  firtt  and  other  sons  suc- 
cessively for  life  and  in  tail  male. 

A  codidl  to  bis  will  dated  the  20th  of  November, 
1899.  was  as  follows:  (1)  I  bequeath  my  museum  at 
Farnham,  in  the  county  of  Dorset,  together  with  ite 
contents  and  the  objects  of  curiosity  in  my  house  at 
Rushmore  which  are  intended  to  be  placed  in  the  said 
museum  to  my  eldest  son  A.  B.  L.  F.  Pitt-Rivers  and 
his  heirs  male.  (2)  I  brqueath  my  Larmer  grounds, 
in  the  parishes  of  Famluun,  &c.,  to  my  ddeit  son 
A.  B.  li.  F.  Pitt-Rivers  and  his  heirs  male.  (3)  I 
also  bequeath  unto  my  ddest  son  A.  B.  L.  F.  Pitt- 
Rivers  and  his  heirs  male  the  sum  of  £300  pef  annum, 
the  said  sum  of  £300  per  annum  is  to  be  for  the  future 
maintenance  of  the  said  museum  end  Larmer  grounds 
and  the  artides  of  interest  therein  and  thereon*  (4) 
I  direct  that  the  said  museum  and  Larmer  grouods, 
with  the  articles  of  interest,  &o.,  shall  be  kept  in  a 
good  state  of  preservation,  and  I  further  direct  the 
said  sum  of  £300  is  to  be  a  further  charge  upon  my 
estates  in  the  counties  of  Wilts  and  Dorset.  (5)  I 
appoiot  Jo>>n  Lubbodc  (since  Lord  Avebury),  of,  &c., 
andO.  H.  Read,  of,  &c.,  to  be  the  trustees  only  for  the 
purposes  so  far  as  necessary  iu  connection  with  the 
luture  maintenance  of  the  said  museum  and  Lirmer 
grounds  aud  the  objecte  of  interest  therein  and 
thereon. 

"(oT)  Reported  by  C.  C.  Hbnslby,  Esq.,  Barrister- 
at-Law. 
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Tbif  was  a  summoni  by  the  f  xeoator  of  the  will 
rAieiog  the  questions  whether  the  t«8tator*8  eldest  son 
took  the  gifvs  made  to  him  by  the  codicil  beneficially 
or  subject  to  a  secret  trust  to  maintain  and  use  the 
mnieum  and  Larmer  grounds  as  in  the  lifetime  of 
the  testator  for  the  benefit  of  the  public ;  and  as  to 
what,  a  any,  estate  the  trustees  appointed  by  the 
codicil  took  in  the  museum  and  grouncu  and  the  £300 
per  annum. 

Evidence  as  to  the  testator's  intentions  respecting 
the  future  maintenance  of  the  museum  and  grounds 
was  given. 

W,  B,  Sheldon^  for  the  executor  of  the  will. 

P.  0.  Lawrencty  Q.G,,  and  W.  M.  Cann^  for  the 
testator's  eldest  son. — The  evidence  does  not  establish  a 
trust  imposed  on  the  eldest  son  to  maintain  and  use 
the  museum  and  ground*  as  in  the  testator's  lifetime 
and  accepted  by  him.  The  testator  always  intended 
to  prevent  the  public  acquiring  aoy  rights. 

Bmahaw^  Q.C.,  and  F.  L»  Wright,  for  the  trustees 
of  the  codicil. 

Warrington f  Q,C»,  and  P.  S,  Stokes,  for  the  heir 
expectant. 

Sir  B,  Finlay,  A,0.,  and  i2.  J.  Parker,  for  the  Crown. 
— Tne  testator  intended  to  create  a  trust  in  favour  of 
the  public,  and  his  eldest  son  accepted  it.  It  in  a 
good  charitable  gift :  Jones  v.  Badley,  16  W.  B.  713, 
L.  B.  3  Ch.  App.  362 ;  the  Mortmain  and  Charitable 
Uses  Act,  1891  (54  &  55  Vict,  c  73),  ss.  3,  5,  8. 

Cur.  adv,  vult. 

Jan.  28.— Ejbeewich,  J.— By  the  codicil  of  the  20ih 
of  November,  1899,  General  Pitt-Bivers  gave  to  his 
eldest  son,  tiie  first  def<*ndant,    vhom   I   will   for 
brevity's  sake  refer  to  as  Mr.  Fox  Pitt-Bivers  (1)  his 
museum   at   Furnham   with   its    contents;    (2)  the 
objects  of  curiosity  in  his  house  at  Buthmore,  which 
w^re  intended  to  be  placed  in  the  said  museum ;  (3) 
his  Larmer  grounds ;   and  (4)  the  scm  of  £300  per 
aonum.    All  these  gifts  were  made  to  ^.  Fox  Pitt- 
Bivers  and  his  heirs  male,  so  that  he  took  what  wa<i 
real  estate  as  tenant  in  tsil  and  what  was  personal 
estate  absolutf ly.    I  think  that  the  gift  of  £300  per 
annum  falls  under  the  latter  description.    It  is  by 
toe  same  codicil  charged  on  the  testator's  estates  in 
the  counties  of  Wilts  and  Dortet ;  but  that  charge 
dues  not  prevent  the  bequest  from  being  one  of  an 
annuity  which  is  personal  eetate.    The  result  is  that 
Mr.   Fox  Pitt-Bivers  can  deal    with  the   real   and 
p.  rsonal  estate,  thus  given,  as  he  plf  avp,  Hi.d  that, 
notwithstandiog  that  the  testator  ha«  direcced  on  the 
fact«  of  the  codicil  that  the  museum  and  Larmer 
grounds,  with  the  articles  of  interest  therein  and 
thereon,    shall  be  kept  in  a  good  state  of  preser- 
vation,  ai^d  has  indicated   his   intention    that   the 
annuity  of  £300  shall  be  available  and  shall  be  used 
for  that  purpose,  such  direction  and  intention  oan- 
not     inteiferti    with    the    beneficial    gifrs    of   the 
construction  of  which  there  is  no  reasonable  doubt. 
But  It  has  been  disclosed  by  the  evidence  that  the 
tfttttator  communicated  his  wishes  to  his  son,  Mr.  Fox 


examine  the  evidence  to  ascertain  what  the  oommuni- 
oatedand  accepted  wishes  of  the  father  were.  He 
had  estaUi^d  the  museum  and  had  appropriated 
the  Larmer  grounds  for  purposes  in  ooimeotion  with 
it,  and  he  had  maintained  the  nraseum  and  the 
grounds  for  the  benefit  and  instruction  of  the  pubtio. 
He  had  done  more  than  that,  for  he  had  expeiKM 
money  and  trouble  in  providing  entertainment  for 
the  public  outside  and  beyond  what  would  be  derived 
from  a  mere  visit  to  the  museum  and  grounds.  It 
msy  well  be  that,  when  he  exacted  a  promise  from  his 
son  that  he  would  maint^iin  the  museum  and  grounds  as 
heretofore,  he  did  not  bind  him  to  provide  the  extra 
entertainment  to  which  I  have  just  referred ;  but  he 
certainly  did  intend  him  to  maintain  the  muieom  and 
grounds  and  to  allow  the  public  access  thereto,  and 
the  son  oeriainly  accepted  the  gift  of  both  with  the 
assurance  that  this  should  be  done.  So  far  there  is  no 
Hubstantial  difficulty.  Questions  might  arise  in  detail 
how  the  wishes  of  the  father  and  the  promise  of  th« 
son  should  be  effected ;  but  th«y  would  be  merely 
questions  of  detail,  and  none  of  principle  would  b« 
possible. 

Now  comes  the  circumstance  which  raises  a  question 
of   diffionlty  on  which  I    reserved    my   juagmeoi. 
While    giving  the   property  already   mentioned  to 
the  son  for  the  purpose  of  maintaining  the  mu«euai 
and   grounds    as    heretofore,    the   testator    insisven 
that    tiie    public    riiould   have    no    rights.      The 
public  were  to  be  allowed  to  use  and    enjoy  the 
museum    and    grounds,     but   were   to    acquire  no 
rights.    This  notion  seems  to   have  been  strongly 
implanted     in     the     testator's     mind,      and    he 
referred  to  it  frequently.    He,  being  owner  in  fee, 
was   able    during   his   lifetime^  to    do   what   was 
necessary  to  prevent  the  acquisition  of  rights  by 
the  public ;  and  he  occasionally  closed  the  museam 
and  grounds  with  the  express  intention  of  show- 
ing that  he  retained  his  paramount  right  aa  ownt-r. 
Probably    he    thought  that  his  son  could  do   the 
same,  and  of  courte,  if  the  son  had  succeeded  to  his 
father's  position— that  is,   had  taken  the  property 
absolutely  unfettered  by  any  trust— the  son  might 
have  adopted  the  same  luiee  as  his  father,  and  pre- 
vented the  enjoyment  of  the  public  as  a  mat*er  of 
right.    This  could  only  have  been  done  by  vesting  tha 
property  absolutely  in  the  son,  and  leaving  it  to  bis 
good  faith  and  discretion  to  fulfil  his  father's  wisbet, 
though  leaving  him  at  the  same   time   at  liberty 
entirely  to  defeat  these  wishes  if  so  minded.     As  it  ir, 
a  trust  has  been  estabUnhed,  and  the  question  aris>« 
how  far  that  trust  can  be  enforced  consistently  with 
the  denial   of  rights  to  the  public.    The  AtlorB»y- 
General  appears  to  support  ihe  public  charaoter  of  the 
trust.    He    is    altogether   out  of   court  unlees   be 
represents  the  public,  and  he  cannot  suooeed  in  b«s 
contention   thac    thsre   is    a    secret    trust    to    be 
enf oroed  unless  he  further  establishes  that  it  is  •  tnut 
for  the  benefit  of  the  public    The  court.  ther«tore, 
fiods  itself  in  this  embaiassing  position.     If  it  accedes 
to  the  contention  of  the  Atcomey-Cleneral  that  tbere 
is  a  secret  trust  to  be  eoforoed  for  the  benefit  of  the 
public,  it  must  ignore  or  defeat  the  express  intentioa 


Pitt-Bivers,  and  that  his  son  accepted  the  gifts  with    of  the  testator  that  the  public  shall  acquire  no  rigbts 
the  knowledge  tbat  they  were  made  to  him  for  the  |  and  on  the  other  hand,  if  that  contention  is  rejected 
purpose  of  effecting  his  father's  wishes ;  and,  further, 
that  he  assured  his  father  that  those  wishee  should  be 
folfiiled.     This   constitutes   a   secret   trust  of   the 
property  given  enforceable  against  the  son  in  Uiis 

court.    There  is  no  need  to  refer  to  aothoritfes  or  to 

examine  the  doctrinn  of  the  court  on  the  subject,. 

because  the  facts  just  mentioned  are  undoubted  and 

the  doctrine  of  the  court,  that  a  secret  trust  is  under 

such    circumstances  enforceable,    is   perfectly   well 

settled.     Nor   is   there   any   occasion  narrowly  to 


and  the  trust  b*  not  enforced,  the  only  altemeove 
can  be  that  Mr.  Fox  Pitt-Bivers  will  be  left  absolute 
owner  of  the  property  in  question,  at  liberty,  if  be 
pleases,  to  disregard  his  father's  wishes,  and  treat  thi 
property  as  equally  at  bis  disposal  as  if  no  triist  had 
been  oommunicated  to  and  accepted  by  him.  I  have 
not  forgotten  that  it  may,  and  probably  will,  be 
possible  so  to  provide  for  the  management,  use,  aad 
enjoyment  of  the  grounds  and  museum  that  Mr.  Fox 
Pitt-Bivers  will  be  left  in  possession,  and  that  for  all 
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praotioal  parpoees  he  will  have  snoh  piiTfleges  of 
ownership  as  were  enjoyed  by  his  father ;  but  never- 
theleee,  oonsidering  the  l^gal  positioo,  one  mnet  face 
the  two  alternatives  to  whioh  I  have  caUed  attention, 
and  from  which,  it  seems  to  me,  there  is  no  possible 
escape.  Whichever  alternative  is  right,  and  is  sdopted, 
there  will  necessarily  be  some  departure  from  the 
testator's  intentions — that  is,  in  some  respects  those 
intentions  will  remain  unfnlfilled.  After  full  con- 
sideration I  have  arrived  at  the  conclnsion  that  the 
secret  tmst  mnst  be  enforced  at  tbe  suit  of  the 
Attomey-Qeneral,  and  for  the  benefit  of  the  public 
This  will  preserve  the  legal  ownership  of  the  son, 
which  the  father  intended  him  to  have ;  it  will  also 
fulfil  his  intention,  as  far  as  it  can  be  fulfilled,  that 
the  museum  and  grounds  shall  be  maintained  as 
heretofore,  and  will  avoid  the  possibility  of  the  pro- 
perty beiog  diverted  from  its  intended  purprse, 
whidi  woTud  be  open  if  the  son  were  declared 
beneficial  as  well  as  legal  owner.  I  give  credit 
to  Mr.  Fox  Pitt-Bivers  for  honest  intention  to  do  hit 
very  best  to  fulfil  his  father's  wishes ;  but  that  creates 
at  best  only  an  imperfect  obligation ;  and  I  must  take 
it  on  the  evidence  that  this  would  not  have  satisfied 
tbe  father,  who  desired  to  secure  the  maintenance  of 
tbe  museum  and  grounds.  On  the  oth^r  hand,  there 
will  be  something  le»s  than  the  complete  fulfilment 
of  the  father's  expressed  wishes.  But,  in  giving 
effect  to  wishes  and  trusts  declared  in  the  language 
of  laymen  and  not  in  that  of  technical  lawyers,  one 
must  be  prepared  to  find  that  in  some  respects  there 
will  be  failure  and  imperfection  in  detail,  and  one 
must  be  content  to  secnre  the  substance  even  on  those 
terms.  Here  the  wish  not  to  give  the  public  righ  h. 
though  strongly  entertained  and  insisted  on,  may 
properly  be  regarded  as  a  minor  matter  in  comparison 
with  the  more  important  provision  that  the  miueum 
and  grounds  should  be  maintained  as  hidierto. 

I  propose  to  declare  the  conatruction  of  the  will  on 
the  points  mentioned,  and  further  to  declare  that  it  has 
been  established  to  the  satisfaction  of  the  court  that 
the  gtfts  to  the  son  were  made  to  Mr.  Fox  Pitt- 
Bivers,  and  were  accepted  by  him,  for  the  express 
purpose  that  the  museum  and  grounds  should 
be  maintained  and  used  as  they  had  been  in 
the  lifetime  of  the  testator,  and  so  that  be  and 
tho9e  claiming  through  or  under  him  will  hold  the 
property  subject  i/^  a  trust  for  such  onaintenanoe  and 
user.  If  to  these  declarations  be  added  liberty  to  Mr. 
Fox  Pitt-Bivers  or  any  person  claiming  throuRh  or 
under  him,  or  the  Attomey-C^eneral,  to  apply  touching 
Hoy  question  respecting  such  maintenance  and  user, 
that  will  suffice  for  tne  present  as  regards  what  I 
have  thus  far  discussed. 

^ere  are  two  further  questions  arising  on  the 
codiciL  First,^  it  remains  to  be  determined  what 
are  "  the  objects  of  curionity  in  my  house  at  Bush- 
more,  which  are  intended  to  be  placed  in  the  said 
museum."  There  has  been  some  argument  on  this, 
and  some  discussion  of  questions  of  law  which  are 
likely  to  require  solution  when  the  facts  have 
been  ascertaiued.  Indeed,  I  went  so  far  as  to 
express  an  opinion  on  some  of  these  question*.  I 
think,  however,  that  it  will  be  better  to  say  no  more 
about  tbem,  but  merely  to  direct  an  inquiry  following 
the  longuege  o(  the  codicil.  It  is  poMible  and  even 
probable  thatm  the  course  of  prosecuting  that  inquiry 
some  of  the  questioos  to  which  I  have  just  referred 
will  fall  for  decision;  but,  nevertheless,  an  effort 
to  ascertain  all  the  facts  in  this  way  seems 
to  me  the  preferable  course.  The  other  question 
iff  what,  if  any,  interest  Lord  Avebury  and  Mr.  Charles 
Hercules  Bead  take  in  aoy,  and  what,  property  dis- 
poned of  by  the  oodidl.  It  is  obvious  that  the  testator 
intended  them  to  occupy  some  position  of  trust— that 


is,  to  have  some  duties  and  retpon  sibilities — for  he 
appoints  them  trustees  for  the  purpcees  to  far  as 
necessary  in  connection  with  the  future  maintenance 
of  the  museum  and  grounds,  and  the  objects  of 
interest  thereon  and  therein,  but  he  directly  gives 
them  no  property  of  any  kind ;  and  I  do  not  think 
they  can  be  held  to  take  any  interest  in  the  annuity 
of  £300,  which  is  expressly  given  to  Mr.  Fox  Pitt- 
Bivers.  In  coming  to  the  conclusion  that  they  took 
no  estate  or  interest  in  anything,  and  have  no  dulies 
to  perform  by  virtue  of  the  codicil,  I  am,  of  course, 
failing  to  give  effect  to  what  well  may  be  supposed  to 
have  been  the  testator's  intention ;  but  I  do  not  s*  e 
my  way  to  implying  any  estate,  interest,  or  duty 
where  none  is  expressed.  If  I  were  now  settling  a 
scheme,  I  should  suggest  for  the  consideration  of  the 
Aitomeiy-Genersl  whether  it  woidd  not  be  right  and 
convenient  to  make  those  gentlemen  trustees  ior  the 
purposes  of  such  sdieme  and  to  give  them  some 
definite  position  and  duties  under  it ;  but  this  is  not 
at  present  proposed,  and  I  muit  leave  the  matter 
there. 

Solicitors,   Tathams  &  Pym ;    Kennedy,  ffughfa,  <fc 
Ponsonhy  ;  (7.  R.  Woolley  ;  Solicitor  to  the  Treasury . 


Dec.  8,  19. 


Chan.  Div.        ) 
Cozens-Hardy,  J.  j 

Knight  v.  Williams,  (a.) 

Landlord  and    tenant  —  Lease — Surrender — PosuMion 
of  old  lease  and  counterpart. 

Where  a  lease  is  surrendered  awl  a  new  lease  for  the 
same  property  is  granted,  the  lessor  cannot  require  the 
lessee  to  hand  the  old  lease  over  to  him^  nor  can  the  lessee 
demand  possession  of  the  counterpart  of  the  old  l&ise. 

The  plamtiff  in  this  case  was  possessed  of  a 
messuage  and  premiseii  at  Little  Sutton  -  street, 
Clerkenwell,  for  the  residue  of  a  term  of  sixty -one 
yeare  from  the  29th  of  September,  1859,  subject  as  to 
part  of  the  property  to  an  underlease  to  the  defendant 
for  twenty-one  years  from  the  29th  of  September, 
1880,  at  the  rent  of  £90. 

In  Maroh,  1900,  negotiations  were  entered  into 
between  plaintiff  and  defendant  fur  the  grant  of  a 
new  leasH,  and  in  pursoaooe  of  a  contract  a  draft 
lease  was  prepared,  approved,  and  sabiequently 
executed  by  both  parties. 

Atau  appointment  on  the  9th  of  July,  1900,  for 
completing  the  transaction  and  exchanging  the  l«ase 
and  counterpart,  defendant's  solicitors  were  asked  to 
hand  over  Uie  underlease  t9  the  plaintiff,  buc  they 
refused  to  do  so  uoless  the  plaintiff  handed  over  the 
counterpart  thereof. 

The  plaintiff  then  refused  to  complete  unless  tbe 
old  underlease  was  given  up  to  him,  and  he  refused 
to  deliver  up  the  counterpart  to  defendant's  solicitors. 

Eve,  Q.C.,  and  A.  St.  John  Gierke,  for  the  plaintiff. 

i>.  Stewart  Smith,  for  defendant,  said  that  plaintiff 
had  no  right  to  tbe  lease  as  defendant  might  be  sued 
on  it. 

Cozens-Habdt,  J.— The  plaintiff  was,  in  March, 
1900,  the  reversioner  of  some  house  property 
of  whioh  the  defendant  held  a  lease  expiring 
at  March,  1901,  at  a  yearly  rent  of  £90.  lu 
Mazob,  1900,  the  plaintiff  agreed  to  accept 
a  surrender  of  the  defendant's  lease  and  to  grant 
him  a  new  lease  for  a  term  which  would  expire  la 

(a.)  Beported  by  J.  H.  Daties,  Esq.,  BarristeT'at- 
Law, 
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1920  at  a  rent  of  £140.  The  lease  and  ooimterpart 
were  prepared  and  engroised  and  they  were  exeouted 
by  the  f>laintiff  and  defendant  respeotively,  but  on 
the  appointment  for  completion  tiie  plaintiff  deolined 
to  deiiver  the  new  lease  unless  the  defendant  wonld 
hand  over  his  present  lease.  The  defendant  said  he 
would  not  object  to  do  tills  if  the  plaintiff  would 
hand  over  the  counterpart  of  the  present  lease,  but 
otherwise  he  refused.  Upon  this  point  alone  the 
parties  broke  off,  and  an  action  was  commenced  for 
the  purpose  of  deciding  this  sole  question.  It  was 
stated  by  counsel  that  the  new  lease  prepared  and 
executed  by  the  plaintiff  was  not  expressed  to  be  made 
in  consideration  (inter  alia)  of  the  surrender  of  the  former 
lease,  but,  in  the  view  which  I  take,  the  insertion  or 
omission  of  these  words  would  make  no  difference : 
Doe  V.  CourUnay,  11  Q.  B.  702.  The  acceptance  of  a 
new  lease  operates  ai  an  implied  surrender  **by 
operation  of  law  "  of  tbe  old  lease  within  the  meaning 
of  section  3  of  the  Statute  of  Frauds,  but  such 
surrender  differs  from  an  actual  surrender  by  deed ;  it 
if  not  absolute,  it  is  subject  to  an  implied  conation 
that  tbe  new  leaee  is  good,  and  if  this  is  not  so  the 
old  lease  remains  in  force.  The  authorities  on  this 
point  are  clear:  WoodfuJFs  Landlord  and  Tenant 
(16th  ed.}>  p  318.  This  being  so  I  think  the  plaintiff  is 
wrong  in  contending  that  he  is  in  the  position  of  an 
ordinary  purchsser  of  a  lease,  and  is  at  liberty  to 
bum  it  if  he  thinks  fit.  The  lessee,  notwithstanding 
his  surrender  by  operation  of  law,  retains  an  interest  in 
tbe  lease.  Moreover,  when  a  lease  is  determined  by  re- 
entry, or  has  expired  by  lapse  of  time,  the  lefsor  is  not 
entitled  to  recover  the  lesse :  Hall  v.  Ball,  3  Man.  &  Gr. 
242,  and  Elworthy  v.  Sand/ord,  12  W.  B.  338,  3  H.  &  0. 
330.  It  would,  I  think,  be  wroog  to  put  it  out  of  the 
power  of  the  defendant  to  take  advantage  of  the  old 
Jesse  should  the  new  lease  prove  t  j  be  invalid,  and  he 
u  therefore  entitled  to  retain  the  old  lease.  On  tbe 
other  hand  the  defendant  cannot  require  the  handing 
over  of  the  counterpart  lease,  and  he  does  not  a' sere 
this  as  a  right,  though  he  was  williog  on  completion 
to  hand  over  the  lease  if  he  got  &e  counterpart. 
The  result  is  that,  in  my  opinion,  the  defendsoit  was 
not  bound  on  completion  to  hand  over  the  old  lease, 
and  I  therefore  make  no  order  except  that  the 
plaintiff  pay  the  costs  of  action. 

Solicitors,  W,  T.  B>ydell;  Morley,  Shirreff,  it  Co, 


Chan.  Div.  \ 
Farwell,  J.  f 


Feb.  22,  26. 


BuBBOws  V,  Matabele  Gold  Beefs  and  Estates 
Co.  (Limited),  (a.) 

Company  —  SJiarea  —  Underwriting  —  Application  of 
shares  in  payment  of  commission — Comixinies  Act, 
1900  (63  a^  64  Vict,  c.  48),  as.  8,  10  (4),  31. 

A  company  agreed  with  the  underwriters  of  an  issue 
of  shares  to  be  made  to  existing  shareholders  that  the 
underwritirs  should  have  an  option  to  the  304A  of  June^ 
1901,  on  16,000  unissued  shares  of  £\  each  at  the  price  of 
£2  10s.  a  share.  The  chares  in  fact  stood  at  a  muc% 
higher  price  than  £2  lUs. 

Beldj  that  this  was  net  an  offer  to  the  public  within  the 
meaning  of  the  Companies  Act,  1900,  8e4:tion  8(1).  That 
such  an  allotment  of  sfiares  would  be  ati  application 
direct  or  indirect  of  the  shares  in  payment  of  commission, 
discount,  or  allowance  in  consideraiion  of  underwriting 
within  the  meaning  of  s€dion^{2),  and  therefore  not 
lawful. 


(a.)  Beported  by  Paul  Stbickland,  Esq.,  Barrister- 
at-Law. 


This  was  a  motion  for  an  injunction  to  restrain  the 
defendant  company  from  entering  into  or  carrying 
into  effect  an  agreement  or  agreements  made  or 
aboat  to  be  made  by  the  defendant  company  whereby 
in  consideration  of  the  guarantee  of  the  issue  of 
60,000  shares  of  the  company  (part  of  an  issue  of 
80,000  shares  of  £1  each  now  being  offered  by  the 
company  to  its  shareholders)  the  company  agreed  to 
g^ve  to  the  persons  or  person  giving  such  guarantee 
an  option  to  the  30th  of  June,  1901,  on  15,000  unissned 
shares  of  £1  each  of  tlie  company  at  the  price  of 
£2  10s.  a  share ;  or,  in  the  alternative,  an  injunotioxi  to 
restrain  the  defendant  company  from  applying  or 
agreeing  to  apply  any  of  its  shares  or  capital  money 
directly  or  indirectly  in  the  payment  of  a  commissioa 
or  allowanoe  to  any  person  in  consideration  of  hia 
subscribing  or  agreeing  to  subscribe  for  all  or  any 
part  of  an  issue  of  80,000  sharea  of  £1  each  of  the 
defendant  company  now  being  offered  to  its  share- 
holders in  accordance  with  the  terms  of  a  notice 
signed  by  the  secretary  of  the  defendant  company, 
and  dated  the  1st  of  February,  1901. 

The  pUintiff,  Thomas  Hsmilton  Burrows,  sned  on 
bebalf  of  himself  and  all  other  shareholders  of  the 
defendant  company. 

The  Gompwies  Act,  1900,  s.  8,  provides :  (1)  Upon 
any  offer  of  shares  to  the  public  for  subscription  it 
shall  be  lawful  for  a  compaay  to  pay  a  commission  to 
aoy  person  in  consideration  of  his  subicribiog  or 
agreemg  to  subscribe,  whether  absolutely  or  con- 
ditionally, for  any  shares  in  the  company,  or  procuring 
or  agreeing  to  procure  subscriptioos,  whether  absolute 
or  conditional,  for  an  7  shares  in  the  company,  if  the 
payment  of  the  commiBsiju  and  the  amount  or  rate 
per  cent,  of  the  commission  psid  or  agreed  to  be  paid 
are  respectively  authorized  by  tbe  articles  of  associa- 
tion and  disclosed  in  the  prospectus,  and  the 
commission  paid  or  agreed  to  be  paid  does  not  exceed 
the  amount  or  rate  so  authorized. 

(2)  Save  as  aforesaid  no  company  shall  apply  any 
of  Its  shares  or  capital  money  either  directly  or 
indirectly  ia  payment  of  any  commission,  disooont,  or 
allowaQoe  to  any  person  in  consideration  of  liis  sub- 
scribing or  agreeing  to  subscribe,  whether  absolutely 
oc  conditionally,  for  any  shares  of  the  company,  or 
procuring  or  agreeing  to  procure  subsoriptionSp 
whether  absolute  or  conditioaal,  for  a  ay  shares  in  the 
company,  whether  the  shares  or  money  be  so  applied 
by  being  added  to  the  purchase-money  of  any  property 
acquired  by  tiie  company,  or  to  the  contract  price  of 
any  work  to  be  executed  for  the  company,  or  the 
money  be  paid  out  of  the  nominal  purchase-money  or 
contract  price,  or  otherwise. 

(3)  But  nothing  in  this  section  shall  affect  the  power 
of  any  company  to  pay  such  brokerage  as  it  has  here- 
tofore been  lawful  for  a  company  to  pay. 

Upjohn,  K,C,,  and  Eustace  Smith,  for  the  plaintiffs. — 
The  plaintiffi  do  not  rely  on  the  woris  *' capital 
money  "  but  on  the  word  *'  shares  "  in  tho  Companies 
Act.  1900,  s.  8  (2).  [Fabwell,  J.,  referred  to  Fosier 
V.  New  Trinidad  Lake  Asphalt  Co.,  ante,  p.  119,  [1901] 
1  Ch.  2O8.3 

Bramwell  Davis,  K.C.,  and  Kirby,  for  the 
defendants— The  Companies  Act,  1900,  s.  8  (2),  does 
not  apply  to  the  issue  by  a  company  to  its  own 
shareholders. 

Upjohn,  K,C,,  replied. 

Farwell,  J.,  in  giving  judgment,  said:  The 
defendant  compaoy  was  incorporated  in  March,  1899, 
with  a  capital  of  £500,000  in  £1  shares,  of  whicl 
£387,030  have  been  issued. 

In  February,  1901,  the  directors  determined  to 
I  issue  £80,000  of  the  unissued  capital,  and  on  the  Ist  of 
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February,  1901,  sent  a  ciroular  to  the  ex'stiog  sbare- 
holders  of  the  company  offering  them  an  allocment  of 
one  share  for  every  five  held  by  them  at  the  prioe  of 
£2  lOi.  per  share. 

Prior  to  this  the  directors  had  entered  into  an 
agreement  with  certain  persons  to  under  vrite  this 
issue  to  the  extent  of  60,000  shares,  and  in  oonsi'lera- 
ticn  thereof  the  underwriters  were  to  have  the  riffht 
at  any  time  up  to  the  30th  of  June,  1901,  to  8absorib<) 
for  shares  allotted  to  them  at  a  similar  pric9  of 
£2  10^.  per  8h%re,  a  portion  of  the  unissued  shares 
remaining  after  the  said  i«sue  of  £80,000  had  bem 
made.  The  fact  that  this  option  had  been  givmi  is 
stated  in  the  circular  issued  to  the  shareholders. 
The  shares  in  fact  stand  at  a  much  higher  price  than 
£2  lOs.,  00  much  so  that  tbe  underwriters  have  agreed 
to  raise  the  option  price  to  £3  los.  per  share. 

The  plainluP  is  a  shareholder  m  the  defendant 
coopanyy  and  sues  on  behalf  o!  himself  and  all 
f'ttier  shareholders  for  an  injonotian  to  restrain  the 
defendants  from  carrying  out  this  underwriting 
agreement  on  the  ground  that  it  contravenes  section 
8  of  the  Clompanies  Act,  1900,  and  for  the  purposes 
of  the  arg^ument  and  decision  of  this  motion  I 
a«8ume  that  the  agpreement  lias  been  made  bond  fide. 
[Qis  lordship  read  the  section,  and  continued:] 
*  Sub- section    1    of   this   section    is   a   conditionally 

1  naVing  clause,  and  it  is  admitted  that  if  the  present 
c  ise  falls  within  it  the  necessary  conditions  have  not 
been  complied  with.  Bub-section  2  is  a  general  pro- 
hibitive clause  extending  to  every  applioation  of  shares 
or  capital,  except  in  the  case  excepted  by  sub-section 
1.    It  .was  argued  for  the  defendants  that  sub-section 

2  applied  onlv  to  the  case  of  an  offer  of  shares  to  the 
>>ablic,  and  tnat  the  Act  was  intended  to  protect  that 
)>ortion  of  the  public  only  who  had  not  yet  become 
I  ij  em  tiers  of  a  company,  leaving  actual  members  un- 
>>rotected,  and  it  was  said  tbat  this  is  not  an 
<  ffer  to  the  public  (a  poiot  with  which  I  will  deal 
presently),  and  therefore  is  not  within  the  Act  at 
mII.  I  am  unable  to  ace -de  to  this  contentioo. 
The  Act  applies  to  every  company,  whether  formed 
before  or  after  the  commencement  of  the  Act  (see 
section  31),  and  I  can  find  no  ground  lor  limiting 
general  words  of  prohibition,  in  the  limited  nature  of 
the  exception  from  such  general  prohibition.  Nor 
c%n  I  see  any  reason  why  existing  shareholders  should 
not  be  protected  as  well  as  prospective  shareholders. 
It  was  suggested  rather  than  argued  on  behalf  of  the 
plaintiff  that  the  first  sub-section  applies,  and  that  the 
circular  of  the  1st  of  Februsry  was  an  offer  to  the 
public.  In  my  opinion,  thts  is  not  so.  I  think  that 
tne  due  to  the  meaning  of  the  word  "  public  '*  as  used 
in  this  Act  is  to  be  found  in  secstion  10,  sub-section  4 : 
**  This  section  shall  n  jt  apply  to  a  circolar  or  notice 
inviting  existing  members  or  deb-nture-holders  of  a 
ompan^  to  subscribe  for  further  shares  or  debentures, 
bat.  subject  as  aforesaid,  this  sectioa  shall  apply  to 
any  prospectus  whether  issued  on  or  with  reference  to 
the  formation  of  a  company,  or  subieqaeatly.*' 

*•  Proipectus "  is  d-fiaed  by  the  Companies  Act, 
1900.  0.  30,  to  be  *'any  prospectus  notice,  circular, 
sulvertisement,  or  other  invitation,  offering  to  tbe 
public  for  subscription  or  purchase  any  shares  or 
debentures  of  a  company."  An  offdr  is  not  the  less 
made  to  the  public  because  it  is  sent  to  snareholders 
or  debenture-holders  as  well  as  pther  persons,  or 
bscanse  it  is  not  advertised  in  the  public  newspapers. 
Bot  if  it  is  sent  solely  to  the  shareholders  and  (or) 
debenture-holders  of  the  company,  there  is  no  offer  to 
the  public.  The  distinction  is  between  persons  who 
itre  members  or  debenture- holders  of  the  company,  on 
tne  one  hand,  and  those  who  are  not,  on  the  other. 
I  therefore  hold  that  this  circular  is  not  an  oSw  of 
shares  to  the  public  under  sub- section  U 


B  it  the  plaintiff  rested  his  main  co  itenfio  i  on  the 
second  sub-section,  and  argued  that  au  ad^tmeuc  of 
shares  under  the  under  tenting  agreement  would  bs 
au  application  direot  or  indirect  of  shares  in  payment 
of  ommisiion,  disc3uat,  or  allowance  to  persons  in. 
consideration  of  under  (writing.  I  an  of  opinion  th«t 
this  contention  is  soiud.  Saop09<)  that  the  directors 
were  indebted  t->  A.  B.  in  £1,000,  and  they  allotted 
tD  him  400  shares  at  pir  when  their  market  price 
was  £2  10).  premium,  in  discharge  o!  the  d^bb; 
they  would,  in  my  opinion,  cteariy  have  applied 
those  shares  to  the  payment  of  that  dabt. 
Taey  could  in  no  other  way  justify  their  action 
in  issuing  shares  at  par  instead  of  obtaining  a 
proper  premium.  How.  then,  can  the  directors  in  the 
present  case  justify  the  issue  of  shares  to  a  favoured 
individual  at  less  than  the  market  price  except  on  the 
ground  of  a  valuable  conslderAtlou  issuing  from  that 
individaal  to  the  company?  And  what  other  con- 
sideration is  there  than  the  underwritiufl^  agreement  ? 
It  was  said  by  the  defendants  that  the  company  might 
have  agreed  to  pay  a  sum  equal  to  the  differencs 
between  a  price  ox  £2  10 1.  and  the  market  prioe  on 
the  30th  of  June,  but  that  is  not  the  present  trans- 
action. Here  the  underwriters  will  get  the  shares  and 
may  retain  them  or  deal  with  them  as  they  please. 
The  shares  will,  in  fact,  be  applied  in  paying  them, 
and  the  difference  between  the  market  price  and  the 
price  of  £2  10s.  will  merely  afford  the  reason  induc- 
ing the  underwriters  to  exercise  or  refrain  from  exer- 
cising their  option  to  have  the  shares  applied  in 
payment  of  the  consideration  for  their  underwriting 
agreement.  It  is  said  that  the  section  was  intended 
to  prevent  a  vendor  from  giving  part  of  his  shares  to 
underwriters,  bat,  assuming  this  to  be  so,  I  can  see 
no  ri^ason  from  this  why  the  words  of  the  Act  should 
not  be  applied  to  other  transactions  which  are  fairly 
within  tbe  expressed  intention  of  the  Act  and  the  mis- 
chief intended  to  be  thereby  prevented.  It  was  urged 
that  the  premiums  could  not  be  capital  and  ttiat  the 
consideration  might  be  paid  out  of  premiums.  But 
that  is  not  the  case  before  me.  Tne  Act  distinguishes 
between  capital  and  shares  and  forbids  the  appuoation 
of  either  in  payment  of  underwriting  commission,  and 
I  have  to  consider  only  a  dealing  with  shares,  and  not 
with  the  money  produced  by  those  shares.  I  there- 
fore grant  an  injunction  in  the  terms  of  the  second 
sub-section  of  section  8  of  the  Act,  limiting  it  to 
shares. 

Solicitors,  Mors^  Heoitt,  &  Fur  man;  Ashuret, 
Morris,  Crisp,  &  Co. 


Chan.  Div. 
Buckley,  J. 


Feb.  13. 


In  re  WHITE. 
White  v.  Edmond. 


("■) 


Practice— Eoidtnce- 


-Presumption — Past  child-hearing-^ 
Widow, 

The  practice  of  the  court  in  the  case  of  spinsters  as 
to  the  presumption  of  a  woman  being  past  the  age  of  child' 
hearing  was  adopted  in  the  case  of  a  widow  who  had 
had  a  son,  but  who  hai  subsequently  lived  many  years  as 
a  married  woman  without  further  children, 

A  widow,  aged  fifty-six  and  three  months,  who  had  a 
son  thirty -four  years  ago,  and  had  lived  ai  a  married 
woman  twenty-three  years  subsequently  without  further 
children,  was  presumed  past  child-bearing^ 

(a.)  Bepoited  by  Nsyilli^  Tebbutt,  Esq.,  Bar* . 
rister-at-Law. 
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High  Coubt. 


In  eb  White.— Middlemas  v.  Stsyens. 


High  Coubt; 


Thif  smnmons  raised  the  queetion  as  to  the  age  at 
which  the  oonrt  will  presume  a  widow  lady,  who  has 
had  a  chQd,  to  be  past  ohlld-b<«aring. 

Under  the  will  ot  William  White,  who  died  in  I880, 
the  defendant,  as  sole  trustee,  held  certain  leasehold 
property  upon  trust  to  pav  unto  or  permit  the 
testato*^s  daughter,  Anna  White  (one  of  the  two 
plaintiffd),  to  receive  the  rents  and  profits  during  her 
life  for  her  separate  use,  and  upon  her  decease  upon 
trust  for  all  her  children  who  should  Uye  to  attain 
the  age  of  twenty-one  years,  and  if  more  than  one 
in  equal  shires. 

Anna  White  was  bom  in  Novemlter,  1844,  and, 
consequently,  was  fifty-six  years  and  three  months 
old  at  the  hearing  of  the  suoimons.  In  March,  1866, 
she  married  J.  H.  White,  with  whom  she  lived  until 
his  df'ath  in  March,  1890.  She  did  not  marry  again. 
She  had  one  child  only,  a  son,  the  oo-plakntiff, 
J.  W.  G.  White,  who  was  born  L.  ne  same  year  as 
the  marriage.  Consequeotly  Mrs.  Wliite  had  lived 
as  a  married  woman,  subsequently  o  the  birth  of 
her  SOD,  more  than  twenty -four  yean  without  having 
any  children. 

nhe  aud  her  son  took  out  this  summons,  under 
brdflr  55,  ashing  (amoog  other  fhin^s)  that  it  might 
be'dedeired  that,  in  the  events  which  had  happened, 
sher  and  her  son  were  between  them  absolut^y  en- 
titled to  the  leasehold  premises,  and  that  ^he  ^ef^ndant 
inight  be  ordered  ^d  authorized  to  awig^  theqii'to 
the  pieifjitiSi,  or  ais  they  mi^ht  direct    ,    ,    ' 

^^Mm  TerfeU,  KvC,  and  Bacon,  for  the  pla'nti£F«. 

•  ]ti<yrneUi  i6e  the  trustees. . '  -^ 

«,.Tl^e  cases  cited  and  the  argumeots  of  oouQsel 
f^BPear  iu. the  judgment.  ,  ^    ., 

^'Bt)c«tEV,  J.^A  number  bf  casl^'f-have  b'een  cited 
where  th^  presumption  of  a  woibau  being  past  child- 
t>tenn^  hi^s  betm  mad^.  The  material  ones  are,  in  my 
opinion,  iSttki  im^mhs:':  ffayn^'r.  ffaynesl  14  W.  E. 
^Vt  Z9  L.  J.  Oh.  303,  whdre  thii  presumption  was 
mside  in  the  case  of  'a  spinster  Ikdy  *  aged  ^fty-three 
years  and -two  months,  but' where  rt  "was  doubted  by 
the  learned  judg«^  whether  the  age  was  not  too  low ; 
In  re  Widdow*8  Trusts,  19  W.  K.  468,  L.  B.  11  Eq. 
408,  where  Malibs,  Y.O*.  made  tue  presumption  m 
thec«seSof  a  widow  aged  fifty-five  years  and  four 
tnoiiths  Vho  had  never  bud  Children,  kind  of  a  spinsi»r 
aired  fifty -three  years  and  nine  months;  In  re 
Millver's  Ettate,  20  W.  R.  823.  L.  R.  14  Eq,  245, 
a  case  of  a  married  woman  ag«Ml  forty -oine  and 
I  ioe  months,  who  bad  lived  twenty-nix  years  with  her 
haoband  but  without  issue;  Davidson  v.  Kimpion^ 
29  W.  B.  912,  18  Oo.  D.  213,  a  case  of  a  -pinsfer 
affed  fi'tf-four  years ;  and  Lyddon  v.  Ellison,  2  W.  R. 
690.  19  Beav.  565,  a  case  of  a  spinster  ag«fd  fifty-six 
yefMTS.  lu  all  these  cases  the  presumption  was  made 
at  ages  less  than  that  in  the  case  be 'ore  roe.  No  case 
has  teen  cited  where  the  lady  was  a  widow  who  had 
had  a  child,  such  as  the  present  case.  lu  the  case  of 
a  spinster  we  c«nnot  know  whettM-r.  she  is  capable  of 
obild-beariog,  while  a  widow  wbo  bas  hal  children 
has  been  so  capable.  On  the  other  hand,  where  a 
widow  who  bas  had  a  child  has  liverl  many  years 
married  without  bearing  any  more  childr«*n,  as  in  the 
oa<e  before  mi»,  it  may  be  presuoi«)d  that  h«*r  capacitv 
has  ceased.  It  ^eems  to  me,  therefore,  that  1  may 
apply  tbe  rule  followed  in  the  case  of  spinsters  to  the 
t)«ise  before  me,  and  make  the  ptv«umption.  Two 
cases  wnere  the  court  refused  to  make  the  presump- 
tion are  distinguishable  from  tb^  present  caie;  in 
Croxton  v.  May,  27  W.  B.  825,  9  Oh.  D.  388,  the 
age  was  fifty-^our  yean,  which  is  substantially  less, 
and  ihe  lady  had  been  married  only  three  years. 


In  In  re  Hocking.  47  W.  B.  114,  at  p.  115,  [1898] 
2  Gh.  567,  at  p.  571,  Lord  lindley  expressly  exoepis 
cases  like  the  preeent  firom  the  rule  he  lays  down  in 
deciding  against  the  presumption. 

Application  granted. 

Solicitors,  Keddey,  Fletcher,  &  Fry  ;  Fhillhrick  d:  (7e., 
for  Haynes  &  Co.,  Bow. 


Jan.  25. 


Chan.  Div.  I 
Joyce,  J.    ] 

MiDDLncAS  v.  Stevens,  (a.) 

Settled  land — Tenant  for  life^Lease  —  BonH  fide 
fxercise  of  power — Settled  Land  Act,  1882  (45  <f 
46  Vict.  c.  38),  ss.  53,  58  (vi.). 

.A  person  having  the  powers  of  a  tenant  for  life  under 
the  Siettled  Land  Act,  1882.  whose  interest  temUnatea  on 
her  marriage^  is  not  entitled  to  grant  a  lease  of  the 
property  to  Iher  intauled  husband  vnthovct  ihe  consent  of 
ifie  reToainderman  or  ihe  sanction  of  the  c^rt. 

By  his  wiU  dated  the  29th  of  September,  1897,  Robert 
Pesaett  Stevens  gavei  to  his  wife»- Sarah  Stevens,  the 
defendant,  "  the  use  and  enjoyment,  reat  free,  of  his  . 
rendence  Sanifiacre, '  wherem  she  then  resided,  for 
so  long  during  her  widowhood  of  him  as  she  shoald 
personaUy  res^e  in  and  occupy  the  same,  and  also 
the  like  use  and  enjoyment,  for  eo  long  as  she  should 
00  as  aforesaid  personally  occupy  the  Raid  cestdenoe, 
of  M  the  furniture  and  household  eff  lots;  and  all 
I  other,  eitects  and  things  io,  upon,  and  about  the  aame, 
JEuad  about  the  buudings,  gsfdens,  ground^  and 
;  premtses  occupied  therewith. 

By  a  codicil  dated  the  12ch  of  October,  1897,  the 
plain tidd  were  made  residuary  legatees. 

Tbe  testator  died  shortly  alter  executing  this 
cddicO,  aod  the  defendant  cootfnued  to  occupy  tbe 
house  under  the  terms  pf  the  *wiil.  \  '  * 
'  Sbe  Was'now  abbilt  t6  ina^ry  agaio,^  and  pr6]^08od, 
before' her  second  inarriii^e.  to  gtaiit  a  leiiae  of  the 
property  to  her  intended  husbaud  f  >r  t^^enty-one 
years  at  a  fair  rent.  It  was  admitt«'d  that  this  was 
done  with  .a  view  of'  enabliug  the  defendimt  to 
cpkitinue  to  r^^si'de  in  the  hoase  afuer  her  marriage- 

Tha  plaintiffi  objected  to  the  propo8<«d  lease,  and 
liow  applied  to  the  court  for  a  dedaratiou  that  the 
lease  ot  the  satd  premises  which  the  plaintiff  proposed 
to  grant  to  her  intended  husband  would  not  be  a  fit 
ana  proper  lea*e  or  a  bond  fide  exercise  of  sucti  leAsing 
powfri  (if  any)  that  the  defendant  possessed,  and  was 
m  violacion  uf  feection  53  of  the  Settled  Land  Act, 
1882. 

The  defendant  claimed  to  have  the  ppwera  of  e 
tenant  for  life  under  the  Settled  L«nd  Acts,  and  to  he 
entitled  to  grant  a  lease  on  proper  terms  under  the 
said  Acts. 

Hughes,  K.C,  axkdA.  SL  J.  Clerks,  for  the  platntiffi, 
-^This  is  uf>t  a  propter  exf  roiae  of  the  nower.  Under 
section  53  of  the  Settled  Land  Act,  1882,  *<  A  teoanl 
lor  life  shall,  in  exercising  any  power  under  tttia  Aet,  j 
have  regard  to  the  interests  of  all  pactiea  tesitttM 
under  the  settlement,  and  shall  m  relaticB  to  the 
exercise  thereof  by  him  be  deemed  to  be  in  the 
position  and  to  have  the  dutiee  and  liabilitiHa  of  a 
trastee  of  those  parties."  Here  the  tenant  for  life 
U  proposing  to  exercise  the  power,  not  in  tbe  interest 
of  all  parties,  but  for  lier  own  personal  advwitage. 
.Her  interest  in  tlie  property  isinfimteoimalaad  will 
cease  very  shortly.  Such  nse  of  the  power  ^  a* 


(a.)  Beported  by  G.  W.  Mbad,  Esq.,  Barrister-at- 
Law.     ..  ... 
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for  life  Bboold  therefore  be  resindned :  Sutherland 
(Dowager  Duchess  of)  v.  Sutherland  {Duke  o/)f  42 
W.  B.  12,  [1893]  3  Oh.  169. 

0,  Lawrence,  for  the  defendaot.— The  leaae  is  for 
the  benefit  of  the  estate;  m  the*' best  rent"  is  resi^rved 
it  does  not  pn>jadioe  the  remaindermen.  It  is 
therefore  for  the  benefit  of  the  estate ;  that  being  »o, 
the  leaio  i»  none  the  less  good  beoaaie  it  ia  gr^tSi  to 
a  person  bearing  a  iJarticaUr  reUtion  to  the  grantor 
or  because  the  tenaat  for  iife  might  indirectly  obtain 
a  bsBflfit  from  itb 

Joyce,  J. — Apart  from  any  question  as  to  the 
intended  lessee,  the  court  would  look  with  some 
•QSpicion  on  any  case  in  which  a  person  whose  interest 
m  any  settled  property  would  cease  to-morrow  was 
inristiDg  to-day  upon  grau'iog  a  lease  which  wai 
objected  to  by  the  rMmalndArmea.  This  case,  however, 
g04f8  beyond  suspic  on.  It  is  clear  from  the  oorre^ 
Mpnndanoe  that  the  defvndant's  obJH)t  in  granting 
the  present  lease  is  that  she  may  remain  in  oooupation 
of  the  house.  That  i«  not  a  bond  fide  exercise  of  the 
powers  of  a  tenant  for  life  under  the  Settled  L%nd 
Acts,  and  the  plaintiffs  arofuticled  to  an  injunction  to 
restrain  the  granting  of  the  lease  except  with  their 
ooosent  or  that  of  the  court. 

SoUcitora,  F.  Ktnch,  for  Eking  Jk  YT^Tes, Nottingham; 
Hind  ik  Robinson, 


(mgS^'j.)j  March  21.  26. 

Taylor  v.  Grrat  Eastern  Railway  Co.  (a.) 
Sale  of  goods — Stoppage  in  transitu — Termination  of 
transitrSale  of  Goods  Act,  1893  (66  <fe  57   Vict.  c. 
71),  8,  4,  sub-sections  1,  '3— Fussing  of  property — 
Acceptance, 

Goods  were  sold  hy  B.  to  S,  "  on  rail "  at  a  railway 
tiation  to  8**9  ordtr..  No  memorcmdum  in  writing  of 
the  ctMtrad  was  signed  hy  S.  The  railway  company 
advised  3,  of  the  arrival  of  the  goods  at  the  station,  and 
that  they  held  them,  not  as  carriers^  but  as  toarehoufe- 
men  at  ottmer^s  sole  risk,  8,  did  not  acknowledge  the 
ndvice  note  or  inspect  the  goods,  biU  he  attempted  to  resell 
them.  8,  having  hecojne  insolvent  and  7Wt  having  paid 
B,,  the  latter  claimed  to  stop  the  goods  in  transitu,  and 
the  railway  company  redelivered  the  goods  to  B.  Ia  an 
action  against  the  company  hy  8.*s  trustee  in  bankruptcy 
claiming  damages  for  conversion, 

Ileld^  that  the  transit  of  the  goods  was  at  an  end  ;  that 
the  attempt  by  8.  to  resell  the  goods  wa9  evidejice  of  an 
act  done  by  S,  in  relation  to  the  goods  which  recognized  a 
prt-existing  contract,  and,  therefore,  tvidence  that  8.  had 
••  accepted "  the  goods  within  section  4  of  the  Sale  of 
Goods  Act,  1893. 

Semble,  noncompliance  with  the  provisions  of  section 
A  by  a  buyer  of  goods  dots  not  prevent  the  projterty  in  the 
goods  from  passing  to  the  buyer. 

Action  tried  in  the  Commercial  Court  without  a 
jury. 

The  plaintiff  daimed,  as  trustee  in  bsnkrup^cy  of 
one  Saodrrs,  to  reopyer  damages  for  the  oon  version 
by  the  defendants  oif  fifty -two  qaarters  of  barley,  the 
property  of  Sanders. 

The  following  statement  of  the  facts  is  taken  from 
the  judgment : 

'*fi)anders  wm  a  com  merchant  in  E^sex.  "BIb 
practice  was  to  bay  goods  delivered  at  different  raU- 
way  stations  ana  to  retell  the  goods  to  his  customers ' 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
A  at-Law. 


as  and  when  he  could.  He  had  no  warehouse  of  his 
own,  and,  as  the  goods  which  he  bought  were  fre- 
quently not  resold  for  some  time,  he  used  the  dep6ts  of 
tne  railway  companies  as  stores,  the  railway  companies 
charging  him  with  rent.  Before  the  events  in  this 
action  he  had  traded  in  this  way  with  the  defendants. 
On  the  19ch  of  October,  1900,  Banders  bouiir>^c  ^  a 
firm  of  Bamurd  Brothers  the  bsrley  in  question  at  a 
oost  of  £68  58.  The  goods  were  sold  'on  ra«l  at 
EUenham  Station  *  tn  Sanders's  order.  On  the  24th 
of  Ootober  Barnard  Brothers  gave  a  written  order  to 
tile  defendants  directing  them  to  transfer  the  barley  *  %o 
await  the  order  of  Mr.  Sanders ;  charges  to  Saoders.' 
This  order  seems  to  have  been  given  in  anticipation 
of  the  arrival  of  the  goods  at  Elsenham,  fot  th^y 
apparently  did  Pot  reach  that  place  until  the  29th  of 
October,  on  which  day  the  defendants  received  the 
goods  from  a  farmer  named  Newport,  who  directed 
the  defendants  to  hold  them  to  the  ord<sr  of 
Barnard  Brothers.  Thus  the  defendants  were 
in  poBsession  of  the  goods  with  direotiaus  from 
the  consignor  to  hold  them  to  th*e  order  of 
Barnard  Brothers,  and  with  directions  from 
Barnard  Brothers  to  transfer  them  '  to  awaic  the 
order  of  Sanders.'  Thereupon  the  defend •iuts  sent  to 
Sanders  an  advice  note  dated  the  29th  of  Oatob-r. 
It  is  headed  in  large  type,  '  Advice  of  outward  grain 
received  to  await  ord**r.'  Then  the  note  proceeds 
as  follows :  '  Mr.  G.  Sanders, — ^The  undermentioned 
grain  consigned  to  wait  your  order  having  b«*eu 
received  at  this  station,  I  wUl  thank  you  for  instruc- 
tions to  forward  same  as  soon  as  possible,  as  it 
remaioB  here  and  is  now  held  by  the  company — not  as 
common  carriers,  but  as  warehousemen — at  owner's 
sole  risk  and  subject  to  the  usual  warehouse  charges 
in  addition  to  the  charges  now  advised*'  The  note 
then  contained  an  intimation  that,  in  case  forwarding 
instructions  were  given  in  respect  of  the  goods,  the 
defendants  would  not  assume  the  responsibilitifs 
of  common  carriers  until  tde  day  following  sue  a 
instructions.  At  the  foot  were  particulars  of  the 
quantity  of  barley  and  of  the  sum  payable  for  oarria^ 
t  J  Elsenham.  After  recetving  this  advice  note  Sanders 
tried  to  resell  the  barley,  using  for  the  purpose  a 
Simple  obtained  from  Barnard  Brothers.  He  was  not 
Buccesnful  in  finding  a  buyer.  He  never  inspected  or  ' 
sampled  the  bulk  at  the  railway  station.  Towards 
the  end  of  November  Sanders  ascertained  that  he  was 
uuable  to  pay  hts  debts  as  they  fell  dae,  and  he 
thereupon  called  his  creditors  together  by  a  circular 
dated  the  28tb  of  November.  The  issuing  of  this 
droolar  constituted  an  act  of  badkruptoy,  upon 
which  he  was  subsequeutly  adjudic«ted ;  tlie  appoint- 
ment of  the  plaintiff  as  trustee  followed.  On  or 
about  the  30th  of  November  Bernards  paid  1o  the 
defendants  the  charges  for  the  carriage  of  the  good* 
to  Elsenham  and  also  the  amount  due  up  to  that  time 
for  rent,  and  the  def«vndants  th«*n»  a^  Ba'Tiart^n' 
request,  gave  up  Uie  goods,  taking  irom  Bamsrds  an 
indemnity  agaiost  the  c«neequences  of  so  doing.  Tnis  * 
delivery  coubtitiuted  the  alleged  convention." 

No  memorandum  in  writing  of  the  contract  between 
Baroards  and  Sanders  had  been  signed  by  Sanders  or 
by  anyone  on  his  bdhalf. 

Montague  Lushf  for  ihis  defendauts.-^First,  Saiders 
never  did  anything  to  evince  an  inteutiui*  i*t  taking 
possession  of  the  goods,  and  until  he  did  so  th*^ 
transit  never  came  to  an  «>ud :  Mx  parte  Cooper,  27 
W.  E.  518,  11  Ch.  D.  68  ;  Ex  paHe  Barrow,  25  W.  B. 
466,  6  Oh.  D.  783.  There  is  no  evidence  of  any 
agreement  between  Senders  and  the  defendants  that 
they  sHonld  hold  the  goods  as  w»rehoosemen. 
Baroards  were  therefore  in  the  oiroumstances  entitled 
to  exercise  their  right  to  stop  the  goods  in  tranUlu% 
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Secondly,  ifsnining  that  th4i  transit  oame  to  an  end, 
this  action  nevertheless  most  fail,  because  the  property 
in  the  goods  never  passed  to  Sanders*  There  was  no 
compliance  with  the  provisions  of  section  4  of  the 
Sale  of  Goods  Act,  1893  (see  Taylor  v.  Smith,  40  W.  R. 
486,  [1893]  2  a  B.  65 ;  NichoUon  v.  Bower,  1  B.  &  E. 
172),  7  W.  B.  0.  L.  Dig.  39,  and  therefore  there 
was  no  binding  agreement  upNon  which  Sanders  could 
have  bsen  sued  for  the  price  of  the  goods  or  for 
damages  for  non-acceptance* 

D.  Stephens,  for  the  plaintiff  — ^The  true  inference 
to  draw  from  all  the  facts  is  that  the  defendants  held 
the  goods  as  warehousemen  and  not  as  common 
cwriers.  The  transit  was  therefore  at  an  end: 
Kendal  v.  Marshall,  Stevens,  &  Co.,  31  W.  B.  597, 
11  Q.  B.  D.  356;  DioKm  v.  BaMwen,  5  East  175  ; 
Rodger  v.  Comptoir  d^Escompte  de  Fjiris,  17  W.  B. 
468,  L.  B.  2  P.  0.  393.  As  to  the  seoond  point, 
non-compliance  with  the  provisions  of  section  4 
of  the  Sile  of  Goods  Act  does  not  prevent  the 
property  from  passbg.  The  section  only  says  that 
in  such  a  case  the  contract  shall  not  be  enforceable, 
but  it  remains  a  good  contract  under  which  the 
property  in  the  goods  can  pats  to  the  buyer :  Leroux 
▼•  Brown,  I  W.  B.  22,  12  0.  B.  801.  There  was, 
however,  in  fact  an  '*  acoeptanoe "  of  the  goods  by 
Sanders  withio  the  meaniog  of  the  section,  because 
the  attempt  to  resell  the  goods  was  a  clear  recog- 
nition of  a  pre-existiog  contract,  and  therefore 
evidence  of  an  aco(«ptance :  Abbott  v.  WoUey,  43  W.  B. 
513,  [1895]  2  a  B.  97. 

Ctiu  adv,  vult. 

March  26.— Bighah,  J.,  real  the  folio wiag  ja()g- 
ment:  This  is  an  action  brought  by  the  trusiee  in 
bankruptcy  of  one  Sanders  to  recover  danages  for 
the  conversion  of  a  quantity  of  barley,  and  the  question 
is  whether  at  the  date  of  the  alleged  conversion,  the 
plaintiff  was  entitled  to  the  possession  of  the  goods. 
[His  lordship  stated  the  fact«  as  s-t  out  abovi*,  and 
uontinufd:]  The  first  ques'ion  is  whether  Barnard 
Brothers  were  on  the  30bh  cf  November  entitled  to 
stop  the  goods  as  being  still  in  transitu,  I  am  of 
opinion  that  they  were  not.  The  tramitus  was  over 
as  soon  as  a  reasonable  time  h«d  elapsed  for  Sanders 
to  elect  whether  he  would  take  the  goods  airay  or 
Isave  them  in  the  defendant's  deput  on  rent.  Such  a 
reasonable  time  had  elapsed,  aud,  haviog  regard  to 
the  fact  that  it  was  the  practice  of  the  defendants 
to  hold  goods  for  Banders  as  warehouse-keepers 
at  rent  when  they  were  not  removed  after 
arrival  at  the  station s,  I  find  that,  by  agreement 
between  Sanders  and  the  defendants,  the  gooas  were, 
at  the  time  when  Barnards  took  them  away,  in  the 
possession  of  the  defendants  as  warehouse-keepers  for 
Sanders.  I  should  have  been  of  the  same  opinion 
even  if  there  had  bem  no  course  of  business,  for  I  do 
not  think  that  after  service  of  a  notice  such  as  that 
used  io  this  case  it  is  conpetent  for  a  contignee  by 
silence  indefinitely  to  fix  upoa  a  railway  company  the 
onerous  retponsibilities  of  common  carriers.  I  am 
satisfied  that,  if  the  defendants  had  sued  Sanders  for 
rent,  Sanders  could  not  have  successfully  resisted  the 
claim»  It  was  argued  that  the  words  in  the  advice 
note  ''  the  grain  is  now  held  at  o«mer*s  sole  risk  and 
subject  to  the  usual  warehouse  charge's  "  meant  that 
the  goods  were  held  by  the  defendants  on  account  of 
whom  it  might  conoem,  and  that  ''owners*'  did 
not  necessarily  mean  Sanders,  but  might  mean 
Bernards  or  any  one  else  who  should  turn  out  to  be 
the  owners.  1  do  not  think  there  is  anything  in  this 
point.  The  advice  note  is  addressed  to  Sanders  for  the 
puxpoM  of  affeotins  him,  not  for  the  purpose  pf 
affieoting  any  one  ebe,  and,  moreover,  Sanders  was 


the  owner  of  the  goods ;  a  right  in  the  vendor  to 
stop  in  transitu  does  not  prevent  the  buyer  from  bemg 
the  owner  of  the  goods ;  in  fact,  it  necessarily  supposes 
him  to  be  the  owner. 

Two  cases  were  relied  upon  by  the  defendants—J^a; 
parte  Cooper  and  Ex  parte  Barrow.  The  first  laid 
down  in  dear  terms  that  the  transition  does  not  end 
until  by  agreement  between  the  carrier  and  the  con- 
signee the  former  holdi  as  warehouse-keeper  for 
the  latter.  The  second  case,  which  involved  only  a 
question  of  fact,  determined  that  in  the  particular 
coroumstances  of  that  case  no  such  an  agreement 
ought  to  be  inferred.  I  fullv  accept  the  law  laid 
down  io  the  first  case,  and  my  decision  in  no 
way  conflicts  with  it,  for  I  have  found  that  the 
necessary  agreement  did  exist ;  and  as  to  the  second 
case  I  would  point  out  that,  before  any  advi'^e 
note  could  be  served  on  the  consignee,  he  had 
absconded  and  there  were  no  facts  which  could 
justify  a  conclusion  that  the  goods  were  being  sold 
for  him  othersvise  than  in  transit.  In  the  preieot 
case,  to  use  the  words  of  Lord  Ellenborough  in  Dixon 
V.  Baldwen :  *<  Toe  goods  had  so  far  gotten  to  the  end 
of  their  journey,  that  they  waited  for  new  orders 
from  the  purchaser  to  put  them  again  in  motion," 
and  without  such  orders  they  would  have  remained 
stationary ;  and  furthermore,  whatever  the  defendsnti 
may  now  ray  to  the  contrary,  the  goods  were  beiog 
held  by  them  as  warehouse-keepers  for  the  consignee. 
In  fiuch  circumstances  I  must  find  the  transition  to 
have  ended. 

But  the  defendants  relied  on  another  defence.  It 
appemred  that  although  Barnard  Brothers  had  signed 
a  sufficient  m(>morandum  of  the  contract  of  sale 
within  the  meaning  of  section  4  of  the  S«le  of  Goods 
Act,  Sanders  had  not,  and  it  was  said  that  he  had 
neither  paid  any  patt  of  the  price  (which  was  troe), 
nor  accepted  any  part  of  the  goods.  In  these  cir- 
cumstances it  was  argued,  as  I  understand,  that  the 
property  in  the  goods  had  not  passed  from  Barnards 
to  Sanders,,  and  tha**,  therefore,  Barnards  were 
entitled  to  possession.  I  may  say  at  once  that  this 
contention,  whatever  it  may  be  worth  in  law,  is  not  well  ■ 
founded  in  fact.  I  am  of  opinion  that  the  goods  had 
been  accepted  by  Sacders.  He  had  certainly  received 
them;  but,  of  course,  receipt  dofs  not  neoeesarily 
involve  acceptance.  But  after  receiving  them  he  had 
obtained  a  sample,  not,  it  is  true,  "by  drawing  it  from 
the  bulk  at  the  station,  but  by  asking  the  vendors  to 
let  him  have  a  sample  which  was  in  their  poaaessioii. 
By  means  of  this  sample  he  had  tried  to  sell  the  goods. 
He  had,  moreover,  kept  them  for  a  month.  These  cir- 
cnmstauces,  in  my  opinioo,  amount  to  an  acceptance. 
The  words  in  section  17  (now  repealed)  of  the  Statute 
of  Frauds  were,  '*  except  the  buyer  shall  aooept  part 
of  the  g^oods  so  so\d  and  actually  receive  the  same." 
Biany  cases  are  to  be  found  in  the  reports  dealing  with 
the  meaning  of  these  words ;  but  it  is  unnecessary  to 
examine  them ;  their  effect  is  to  be  found  sufficiently, 
and  in  my  opinion  accurately,  stati>d  on  pp.  149  aiid 
1^  of  the  third  edition  of  Mr.  Chalmers's  book  on  the 
Sale  of  Gbods  Act ;  and  the  new  Act  contains  what 
the  Statute  of  Frauds  did  not  contain— viz  ,  a  defini- 
tion of  the  word  "acceptance"  in  this  conneotioo. 
Siib-»e3tion  3  of  section  4  provides  that "  there  is  an 
acoep ranee  of  goods  within  the  meaning  of  thi< 
section  wh<»n  the  buyer  does  any  act  in  relation 
to  the  goods  which  recognizes  a  pre-existing 
centre  ct  of  sale,  whether  tDere  be  an  acceptaoce 
in  performance  of  the  contriftct  or  not."  Now, 
I  think  there  could  not  be  a  clearer  act 
recognizlpg  a  pre-existing  contract  of  sale  than  the 
attempt  by  Sanders  to  resell.  If  he  had  in  fact 
resold,  would  that  not  have  been  sufficient  ?  imd  it 
an  actual  sale,  then  why  not  also  «n  attempt  to  sell  ? 
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Can  any  one  rappoaa  that  Sanders  oonld  have  sneoeet- 
fnlly  resisted  an  action  for  the  prioe  P  The  defendants 
referred  to  and  relied  on  a  deoision  under  the  old 
Act  in  1892,  Taylor  y.  Smith.  That  case  was 
dealt  with  by  the  ooort  as  merely  involving  a  ques- 
tion of  fact.  This  appears  from  an  examination 
of  the  judgments.  1  see  by  a  footnote  that  the 
case  was  reported  in  the  Law  Bep&rU  about 
a  year  after  it  was  decided  <*in  deference  to 
representations  from  various  quarters."  I  think  the 
ecutor  would  have  done  well  to  have  resisted  those 
representations,  for  the  case  declares  no  principles  of 
law,  and  is,  in  my  opinion,  of  no  eeneral  application. 
It  was  held  there  that  the  buyer  did  not  1^  looldnff 
at  the  goods  at  the  wharfingers'  and  by  saying  '*  I 
reject  them  "  in  fact  accept  them.  For  my  part  I 
agree,  but  it  by  no  means  follows  that  I  think  in  the 
present  case  tbat  the  .buyer  did  not  '*  accept"  the 
goods.  I  think  he  did,  and  I  think,  therefore,  that 
tfaoiMfh  there  was  no  memozandum  in  writing  signed 
by  Sanders,  yet  the  provisions  of  the  statute  were 
sufficiently  complied  with  to  make  the  contract  of  sale 
binding  upon  him. 

The  view  which  I  take  of  the  facts  makes  it  un- 
necessary to  consider  the  point  of  law,  but  I  should 
like  to  say  a  word  or  two  about  it  and  about  the 
case  of  Nicholson  v.  Bower,  which  was  cited  by  Mr. 
liush  in  support  of  it.  I  think  that  the  absence  of  a 
memorandum  in  writing  and  of  the  other  conditions 
mentioned  in  section  4,  sub-section  1,  of  the  Sale  of 
Goods  Act  does  not  make  a  contract  void  or  even 
voidable.  The  contract  is  good.  The  only  effect  of 
the  non-fulfilment  of  the  statutory  conditions  is  that 
it  is  unenforceable,  and  the  contract  being  good  all 
the  legal  consequences  of  a  contract  follow ;  so  tbat 
if  the  contract  is  for  the  sale  of  specific  goods  the 
property  in  the  goods  passes  to  the  buyer.  It  may  be 
asked  what  happens  if  the  buyer  after  making  the 
purchase  refuses  to  fulfil  any  of  the  statutory  con- 
ditions which  alone  will  make  the  contract  oif  orceable 
against  him.  The  property  in  the  goods  has  passed 
to  him,  and  it  may  be  that  he  has  received  the  goods 
themselves,  yet  he  cannot  be  sued  for  the  price.  My 
answer  is  that  the  seller  may  call  upon  the  buyer  to 
pay  for  the  goods,  and,  if  he  fails  to  comply,  the 
seller  may  treat  the  contract  as  rescinded.  The  effect 
of  such  resciision  would  be  to  revest  the  property 
in  the  seller,  and  entitle  him  to  resume  possession. 

As  to  the  case  of  Nichohon  v.  Bower  it  was  an  issue 
to  try  whether  certain  wheat  was  the  property  of  the 
plaintiff,  who  was  the  assignee  of  one  ^avitt,  a  bank- 
rupt, or  the  property  of  the  defendant,  who  had  sold 
the  wheat  to  Pavitt  Pavitt  had  not  complied  with 
the  requirements  of  the  statute,  so  that  the  contract 
of  sale  never  was  enforceable  against  him;  and  it 
seems  to  have  been  decided  tbat,  on  tiiis  ground, 
there  was  no  biuding  contract  between  the  vendor 
and  the  vendee,  and  tbat,  therefore,  the  property 
never  legally  vested  in  the  buyer.  If  that  is  the  true 
ground  of  the  decision,  I  do  not  think  it  was  right, 
nor  do  I  think  it  is  in  accordance  with  the  later  cases 
decided  under  the  statute.  The  seller  had  sold  the 
goods,  and  was  already  bound  by  the  contract,  and 
the  buyer  had  bought  the  goods  although  he  could 
not  be  sued  for  the  price  if  he  chose  to  insist  on  the 
statutory  defence,  la  such  circumstances  it  would 
not  be  true  to  say  that  the  property  had  not  passed. 
I  think,  however,  upon  a  careful  examination  of  the 
facts  of  the  case,  the  decision  may  be  justified  on  the 
supposition  that,  before  Hie  assignee's  title  could  be 
said  to  have  arisen,  the  vendor  and  vendee  had 
rescinded  the  contract  so  that  the  property  had 
revested  iu  the  former,  and  this  appears  to  have  been 
the  ground  upon  which  the  judgment  of  Erie,  J., 
proceeded. 


I  think  there  must  be  judgment  for  the  plMtif'ff 
for  £68. 

Judgment  for  the  plaintiff. 

Solicitors  for  plaintiff,  Beaumont,  Son,  &  Bigden. 

Solicitors  for  defendants,  TiTnbrell  &  Deighton. 


OCourt  of  UpptuL 


Prom  Q.  B.  Div. 
Ul.  L.  Smith,  M.B.,  and 
Collins  and  Bomer,  L.  JJ. 


5} 


April  1. 


Thb  Kma  v.  Oookbbton.  (a.) 

Education — Elementary  school — ScJiool  hoard — Science 
and  art  schools  or  classes — Provision  out  of  rates — Day 
schools  —  Evening  continucUion  schools — Elementary 
Education  Act,  1870  (33  <fe  34  Vict,  c.  75),  m.  3,  5,  7, 
8,  53,  54,  1^^— Elementary  Education  Act,  1873  (36  & 
37  Vict,  c.  86),  s.  IS^Eduoation  Code  (1890)  Act, 
1890  (53  <£;  54  Vict.  c.  22),  s.  1. 

It  is  not  within  the  power  of  a  school  hoard  to  pay  out 
of  the  rates  levied  under  the  Elementctry  Education  Acts 
the  expenses  of  maintaining  in  their  day  schools  or 
evening  continuation  schools  science  and  art  schools  or 
classes  registered  under  the  Science  and  Art  DepartTnent, 

Judgment  of  Wills  and  Kennedy,  JJ.  (ante,  p.  252, 
[1901]  1  Q.  B.  322),  affirmed. 

Appeal  from  a  judgment  of  a  Divisional  Court 
(Wilis  and  Kennedy,  JJ.),  discbaritinir  a  rule  niei  for 
a  writ  of  eertioTari  {ante,  p.  252,  [1901]  1  Q.  B.  322). 

The  rule  nisi  was  granted  at  the  instance  of  three 
members  of  the  School  Board  for  London,  and  it 
called  upon  T.  B.  Cockerton,  an  auditor  of  the  Local 
Government  Board,  to  show  cause  against  the  issue 
of  a  writ  of  certiorari  to  bring  up  and  quash  three 
certificates  of  disallowance  and  surcharge  made  by 
him  as  against  the  applicants  on  the  audit  of  the 
accounts  of  the  school  board  for  the  half-year  ending 
the  29th  of  September.  1898. 

By  an  order  of  the  court  the  facts  were  stated  in 
the  form  of  a  special  case,  and  by  further  orders  leave 
was  given  to  the  Corporation  of  the  City  of  London 
and  to  the  Camden  School  of  Art  and  Science 
Corporation  to  show  cause  against  the  issue  of  the 
writ. 

The  facts  as  stated  in  the  special  case  are  sufficiently 
set  out  ante,  p.  252. 

The  question  was  whether  the  London  School 
Board  were  justified  in  paying  out  of  the  rates  levied 
under  the  Elementary  Education  Acts  the  expenses  of 
maintaining  in  their  day  schools  and  evening  continua- 
tion schools  science  and  art  schools  or  classes 
registered  under  the  Science  and  Art  Department. 

The  Divisional  Court  were  of  opinion  that  it  was 
not  within  the  power  of  the  school  board  to  pay  such 
expenses  out  of  the  rates,  and  they  accordingly  dis- 
charged the  rule. 

The  applicants  appealed. 

Asqnith,  K.G.f  and  Llewelyn  Davies,  for  the 
applicants. 

Sir  Bobert  Finlay,  A.G.,  and  H.  Sutton,  for  the 
auditor. 

Lord  Bobert  Cecil,  K.G.,  and  M.  M.  Macnaghten,  tor 
the  Camden  School  of  Art  and  Science  Corporation. 

(a.)  Beported  by  F.  G.  Buokbb,  Esq.,  Barrister- 
at-Law. 
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COUBT  OF  AFFBAL. 


The  Slnro  v.  Oooksbton. 


COUBT  OF  AFFSAL. 


DanehverUf  K.C^  and  LoehnUy  ios  the  ClorporatioQ 
ol  the  City  of  London. 

Cur.  adv.  vulU 

April  1.— A.  L.  Smtth,  M.B.,  read  the  following 
judgment  :^  This  is  an  important  case,  for  it  afff ots 
the  education  of  a  large  portion  of  the  population  in 
this  country ;  and  although  the  excellent  arguments 
which  have  been  addressed  to  us  have  ranged  over  a 
considerable  area  of  ground,  this  has  been  occasioned 
not  so  much  by  reason  of  the  magnitude  of  the  real 
point  in  the  case,  but  because  of  the  discussion  of  tiie 
numerous  Codes,  Direotories,  and  Acts  of  Parliament 
relating  to  education  which  have  come  icto  existence 
since  the  passing  of  Mr.  Forster's  Act  of  1870  (33  & 
34  Vict,  c  75),  intitaled  *'  An  Act  to  provide  for  public 
elementary  education  in  England  and  Wales."  The 
title  is  a  good  due  to  what  will  hereafter  be  found  in 
the  Act  If  the  arguments  had  taken  place  shortly 
after  its  passing,  in  my  opinion  the  case  would  have 
been  comparatively  short;  and  even  now,  notwith- 
standing aU  that  has  happened  during  the 
thirty  years  bince  1870,  the  same  question  still 
remains,  which  is  the  great  question  in  the 
case — viz.,  what  was  the  true  construction  of 
the  Act  when  it  received  the  Boyal  Assent  upon 
the  9th  of  August  in  that  year.  My  broUiers  Wills 
and  Kennedy  in  the  Queen's  Bencti  Division  have 
upheld  certain  disallowances  and  surcharge!  made  by 
an  auditor  upon  the  accounts  of  the  School  Board  of 
London  in  respect  of  payments  made  by  that  board 
out  of  moneys  obtained  from  ratepayers  towards  the 
cost  of  certain  education.  The  learned  judges  have 
held  that  no  Act  bas  authorized  these  payments,  and 
the  School  Board  of  London  appeals. 

Before  I  come  to  the  Act  itself  I  must  point  out  the 
condition  of  things  in  relation  to  two  institutions 
which  were,  and  had  been  for  some  years,  in  operation 
in  this  country  in  and  prior  to  the  year  1870,  for 
these  institutions  play  an  important  part  in  the 
consideration  of  this  case.  There  then  existed  at 
South  Kensington  a  body  corporate  under  the  name 
of  the  Department  of  Sdenoe  and  Art,  which  corpora- 
tion was  for  the  furtherance  of  science  and  art  and 
generally  to  do  any  act  or  thing  that  might  be 
conducive  to  the  attainment  of  the  objects  for  which 
the  department  was  formed.  Its  funds  were  obtained 
by  means  of  a  Parliamentary  grant,  for  which  a 
distinct  and  separate  vote  was  taken  in  Parliament. 
It  issued  periodically  minutes  of  the  matters  to 
be  taught  in  its  schools.  These  minutes  became 
known  as  the  South  Kensington  Directory.  There 
also  existed  a  branch  of  the  Privy  Council  called  the 
Education  Department.  Ttiis  was  unincorporated, 
and  carried  on  its  work  at  Whitehall.  Its  funds  were 
obtained  by  means  of  a  Parliamentary  grant  for 
which  a  distinct  and  separate  vote  was  also  taken  in 
Parhament.  It  issued  periodically  minutts  of  matters 
to  be  taught  in  the  echools  to  which  it  made  grants, 
and  these  minutes  became  known  as  the  Whitehall 
Oode.  The  svstem  of  education  prescribed  by  the 
Directory  and  the  Clode  respectively  is  radically 
different.  Although  there  are  some  few  matters  in 
the  Clode  and  Directory  which  somewhat  overlap,  no 
objection  in  this  case  is  taken  to  the  teaching  by  the 
school  board  with  ratepayers*  money  of  those  matteis 
which  appear  in  the  Code.  It  is  the  teaching  of  the 
education  prescribed  by  the  Directory  with  the  rate- 
payers' money  which  is  objected  to.  After  the 
elaborate  and  exhaustive  judgment  of  Wills,  J.,  it  is 
wholly  unnecessary,  and  would  be  mere  waste  of 
time,  to  again  narrate  in  detail  that  which  the  learned 
judge  has  so  clearly  and  adequately  done  as  regards 
the  essential  difference  between  the  Department 
of  Science   and   Art   at    South    Kensington   with 


its  Directory  and  the  Education  Department 
at  Whitehall  with  its  Code.  It  is  now  sufficient 
for  me  to  say  that  the  South  Kensington  Depart- 
ment and  the  Whitehall  DOT>artaient  have  always 
been,  and  are,  separate  and  distinct  institutions. 
They  have  a  different  registration  of  scholars* 
different  examiners,  different  grants,  and  different 
inspectors;  and  the  South  Kensington  Department 
defds  by  means  of  its  Directory  with  a  hi^h  and 
very  advanced  system  of  education,  while  the 
Whitehall  Department,  by  means  of  its  Code,  deak 
with  an  education  of  a  lower  and  of  a  much  less 
pretentious  character.  I  may  say  without  going 
through  the  details  of  the  South  Kensington 
Directory  that  no  effort  of  imagination  can  describe 
the  system  of  education  therein  set  forth  as 
elementary  education;  and  for  the  purposes  of  this 
case,  but  only  for  this  case,  it  is  to  oe  taken  by 
admission  of  the  Attorney-General  that  the  education 
prescribed  by  the  Whitdiall  Code  is  elementary 
education  within  the  meaning  of  the  Act  of  1870; 
and  1  am  not  asked  in  this  case  to  say  whether  the 
Code  embraces  more  than  elementary  education,  but  I 
may  say  it  appears  to  me  to  embrace  elementary 
education  up  to  its  high- water  mark. 

The  concrete  question  now  raised  is.  Can  the  School 
Board  of  London  lawfully  pay  the  expenses  ^  of 
schools  and  classes  for  teaching  the  education 
prescribed  by  the  South  Kensington  Director]^  out 
of  moneys  of  the  ratepayers  of  London?  Prior  to 
the  passing  of  Mr.  Forster*s  Act  in  1870  no  ratepayer 
qua  ratepayer  was  under  any  obligation  whatever  to 
contribute  towards  the  expenses  of  any  kind  of  educa- 
tion. No  rates  were  applicable  thereto.  The  moneys 
which  liie  South  Kensington  Department  and  the 
Whitehall  Department  respectively  received  from 
Parliament,  and  whioli  were  respectively  dealt  with 
by  them,  were  moneys  obtained  from  the  taxpayers 
by  means  of  Imperial  tixee  and  not  from  ratepayers 
by  means  of  local  rates.  The  Act  of  1870  for  the 
first  lime  set  up  school  districts  and  school  boards 
therein,  and  for  the  first  time  made  the  education  of 
children  between  the  ages  of  five  and  thirteen  com- 
pidsory,  and  it,  for  the  first  time,  enacted  that  rates 
should  be  levied  in  order  to  contribute  to  the  expense 
of  education.  It  is  beyond  dispute  that  if  the  l^ool 
Board  of  London,  or,  indeed,,  any  other  school  board 
(they  are  all  corporations  created  by  statute),  is  to 
justuy  the  payment  of  the  expense  of  education  out 
of  the  money  of  the  ratepayers,  this  must  be  done  by 
producing  some  Act  of  Parliament,  or  Order  in  Council 
having  the  force  of  an  Act  of  Parliament,  which 
enacts  that  the  ratepayers'  money  shall  be  levied  and 
applied  to  that  purpose.  Neither  a  Code  nor  a 
Directory  has  any  such  force. 

Now,  what  was  the  scheme  which  was  brought  into 
being  by  Mr.  Forater's  Act  of  1870,  and  whereby 
rates  were  to  be  applied  to  the  cost  of  education  ? 
And  what  were  tbe  requiremente  of  the  Stete  which 
then  called  forth  the  Act  ?  Was  it  a  scheme  whereby 
the  ratepayers  should  be  called  upon  to  contribute 
towards  the  expenses  of  the  elementary  education  of 
the  children  in  their  districts,  or  was  it  a  scheme  that 
they  should  be  called  upon  to  contribute  to  the 
expenses  of  a  high  and  advanced  system  of  education 
such  as  that  to  be  found  in  the  Directory  of  the 
Science  and  Art  Department  at  South  Kensington, 
and  were  persons  other  than  children  to  be  educated 
at  the  expense  of  the  ratepayers  P  What  the  State 
then  required  and  what  the  consequent  scheme  of 
the  Act  was  can  only  be  found  by  a  study  of  the 
Act  itself,  and  to  the  true  construction  of  this  Act 
I  now  come.  Li  my  opinion,  if  it  were  not  for  the 
definition  given  in  section  3  of  the  term  "  elementary 
school  "—not,  it  will  be  noticed^  of  the  term  *<  pnbUo 


Vd-XLIX.       [iayu,Moi.j       THE  WEEKLY  REPORTER. 


435 


GoTJBT  OF  Appeal. 


The  King  v.  Gooexbtoit. 


CoFBT  OF  Appeal. 


elamentazy  ichool'' — ^whioh  definition  Mr.  Asquith 
for  the  school  board  very  happily  described  as  his  sheet 
anchor,  and  to  which  if  he  coold  not  ride  he  frankly 
owned  that  he  must  go  to  the  bottom  (and  with  this  I 
agree),  there  would,  in  my  opinion,  for  the  reasons 
which  will  appear,  have  been  but  little  to  arg^e  about. 
To  dearly  understand  the  object  and  scope  of  this 
definition,  which,  in  my  opinion,  has  been  entirely 
misapprehended,  I  will  first  go  through  the  Act 
without  the  definition  to  see  whether  in  any  part  of 
the  Act  without  the  definition  it  can  be  said  that  the 
Act  applies  to  anything  else  than  the  elementary 
education  of  children;  for  it  is  to  the  education 
which  is  to  be  found  in  the  Act  that  the  rate- 
payer is  called  upon  to  contribute,  and  to  no 
other. 

In  the  first  place,  as  before  stated,  the  Act  is 
intituled  ''  An  Act  to  provide  for  public  elementary 
education  in  England  and  Wales."  This  title  is  to 
be  read  as  part  of  the  Act  itself :  Fielding  y.  Morley 
Corporation,  47  W.  B.  295,  [1899]  1  Oh.  1,  per 
Lindley,  M.B.,  acd  Ohitty  and  Collins,  L.JJ.  It 
will  be  noticed  it  is  not  an  Act  to  provide  for  public 
education  in  general,  but  for  public  dementary 
education  in  England  and  Wales,  which  is  clearly 
something  less  than  education  in  general.  By  section 
1  it  is  enacted  that  the  Act  may  be  cited  as  the 
Elementary  Education  Act,  1870.  By  section  3 
*' parent"  includes  guardian  and  any  person  who  is 
liable  to  maintain,  or  has  the  actual  custody  of,  any  child . 
By  section  5  it  is  enacted  that  "  there  shall  be  pro- 
vided for  every  school  district  a  sufficient  amount  of 
accommodation  in  public  elementary  schools  .  .  . 
available  for  all  the  children  resident  in  such  district 
for  whose  elementary  education  efficient  and  suitable 
provision  is  not  otherwise  made,  and  where  there  is 
an  insufficient  amount  of  such  accommodation,  in  this 
Act  referred  to  as  '  public  sdiool  accommodation,'  the 
deficiency  shall  be  supplied  in  manner  provided  by 
this  Act."  It  nvill  be  seen  that  this  accommodation, 
whatever  the  word  may  mean,  is  to  be  provided  for 
children  for  whose  elementary  education  efficient  and 
suitable  provision  is  not  otherwise  made.  Mxtk  the 
words  ''  children  "  and  "  elementary  education."  By 
section  7,  every  elementary  school  which  is  conducted 
in  accordance  with  the  following  regulations  shall  be 
a  public  elementary  school  within  the  meaning  of  this 
Act,  and  every  public  elementary  school  shall  be  con- 
ducted in  accordance  with  the  following  reg^ulations  : 
It  shall  not  be  required,  as  a  condition  of  any  child 
being  admitted  into  or  continuing  in  the  school 
that  he  shall  attend  or  abst*in  from  attending 
any  Sunday-school,  and  that  any  scholar  may  be 
veithdrawn  by  his  parent  from  religious  observances. 
This  is  the  section  by  which  an  elementary  school 
becomes  and  is  called  a  public  elementary  school — 
that  is,  a  board  school.  A  point  was  made  on  behalf 
of  the  school  board,  that,  as  the  word  **  scholar"  was 
used,  the  education  in  a  board  school  was  not  con- 
fined to  children.  I  do  not  agree;  for  the  word 
"fcholar"  and  the  word  **chud"  will  be  found 
iodiflcrimiuately  used  both  in  the  Education  Acts  and 
in  the  Codes.  By  way  of  example,  I  would  refer  to 
section  7  of  the  Act  of  1870,  to  section  8  of  the  Free 
Education  Act  of  1891,  and  to  section  17  of  the  Act 
of  1870,  which  two  last  sections  must  be  read 
together,  and  to  the  Code  of  1898,  p.  18,  in  which 
infants  are  described  as  scholars.  By  section  8  of  the 
Act  of  1870  the  Education  Department — i  e.,  White- 
hall— ^is  to  cause  returns  to  be  made,  and  then  to  take 
into  consideration  every  school,  whether  public 
elementary  or  not,  and  whether  actually  in  the 
district  or  not,  which  in  their  oninion  gives,  or  will 
when  completed  give,  efficient  elementary  education 
to  the  children  of  the  district.    Again,  we  find  the 


words  *'  elementary  education  to  children,"  and  the 
department  to  ascertain  this  is  Whitehall  and  not  South 
Kensington.  By  section  17  every  child  attending  a 
school  provided  by  any  school  board  shall  pay  such 
weekly  fee  as  may  be  prescribed  by  the  school  board 
with  the  consent  of  the  Education  Department — 
here  again  Whitehall — with  power  to  the  school 
beard  from  time  to  tame  to  remit  the  whole  or  any 
part  of  such  fee  in  the  case  of  any  child  when  they 
are  of  opinion  that  the  parent  of  such  child  is  unable 
from  poverty  to  pay  the  same.  This  section  applies 
to  a  child  and  no  one  else  except  its  parent.  Section 
30  provides  for  the  formation  of  school  boards, 
and  they  are  by  this  section  made  bodies  corporate. 
Section  37  deals  with  school  boards  in  the 
metropolis,  and  I  find  no  distinction  in  the  Act  upon 
the  pomt  I  atn  now  inquiring  into  between  the  School 
Board  of  London  and  the  oSier  school  boards  in  the 
kingdom.  Sections  53  and  54  enact  how  the  expenses 
of  a  school  board  are  to  be  paid.  Section  53  is  as 
follows:  "The  expenses  of  the  school  board  under 
this  Act  shall  be  paid  out  of  a  fund  called  the  school 
fund.  There  shall  be  carried  to  the  school  fund  all 
moneys  received  as  fees  from  scholars  " — ^this  means 
the  fees  the  board  is  entitled  to  receive  under  section 
17  from  every  child  attending  school  (note  the  words 
scholar  and  child  used  indiscriminately) — "  or  out  of 
moneys  provided  by  Parliament  or  raised  by  way  of 
loan  or  in  any  manner  whatever  received  by  the 
school  board,  and  any  deficiency  shall  be  raised  by 
the  school  board  as  provided  by  this  Act."  And  by 
section  54  it  is  provided  that  '*  any  sum  required  to 
meet  any  deficiency  in  the  school  fund  wttether  for 
satisfying  past  or  future  liabilities  shall  be  paid  by 
the  rating  autiiority  out  of  the  local  rate."  Here  is  to 
be  found  for  the  fitst  time  in  the  history  of  education 
in  this  country  an  enactment  applying  rates  towards 
defraying  the  expenses  of  education.  By  section  67 
the  local  authority  once  a  year  are  to  send  to  the 
Education  Department,  Whitehall,  a  return  contain- 
ing particulars  with  respect  to  elementary  schools  and 
children  requiring  elementary  education  in  their  dis- 
trict. By  section  74,  which  is  under  the  heading  of 
« Attendance  at  School,"  it  is  enacted  that  every 
school  board  with  the  approval  of  the  Education 
Department,  Whitehidl,  may  make  by-laws  ^  for, 
amongst  other,  the  following  purposes:  Eequiring 
tlie  parents  of  children  of  such  age  not  less  than  five 
vears  nor  more  than  thirteen  years,  as  may  be  fixed 
by  the  by-laws,  to  cause  such  children  (unless  there  is 
some  reasonable  excuse)  to  attend  school ;  and  by  a 
proviso  to  this  section  it  is  enacted  that  as  regards  a 
child  between  ten  and  thirteen  years  of  age,  such  child 
need  not  attend  school  if  one  of  his  Majesty's 
inspectors — l^at  is,  from  Whitehall — certifies  that 
Bucn  child  has  reached  a  standard  of  education  speci- 
fied in  the  by-law. 

Having  now  gone  through  the  Act  apart  from  the 
definition  of  the  term  y  elementary  school "  in  section 
3,  can  it  be  said  with*  any  regard  to  truth  that  this 
Act  deals  with  any  education  other  than  the 
elementary  education  of  children  P  I  think  certainly 
not.  In  addition  to  what  is  set  forth  above,  it  should 
not  be  lost  sight  of  that  the  Act  of  1870  over  and 
over  again  refers  to  the  Education  Department — 
that  is,  Whitehall— which  for  the  purpose  of  this 
case  is  admitted  to  be  the  authority  as  to  elementary 
education,  and  elementary  education  alone,  and 
it  is  admitted  that  from  first  to  last  the  Act 
of  1870  makes  no  reference  whatever  to  the 
Department  of  Science  and  Art  at  South  Kensington 
wiSi  its  high  and  advanced  system  of  education. 
That  the  recipients  of  the  education  mentioned  in  the 
Act  are  children,  and  children  only,  cannot  be  denied, 
for  I  would  ask  who  else  can  be  found  pointed  at 
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tbroa^ioiit  tlie  Act  to  reoetre  the  education  tlie  Act 
pieeonbee  other  then  ohildreiu 

I  noW  take  the  defioitioii  in  eection  3  of  the  Act  of 
1870  of  the  tenn  *' elementary  adhooL"  It  is  ae 
foUows.:  "  In  this  Act  the  term  '  elementary  school ' 
means  a  school  or  department  of  a  school  at  which 
elementary  edncation  is  the  principal  part  of  the 
edncation  there  j^en,  and  does  notincLnde  any  school 
or  department  of  a  school  at  which  the  ordinary 
payments  in  respect  of  the  instroetion  from  each 
scholar  exceed  9d.  a  week."  It  is  argoed  for  the 
school  board  that  this  definition  constitates  a  statn- 
tory  enactment  whereby  a  board  sdhod  or  a  depart- 
ment of  a  board  school  is  empowered  to  give  the 
highest  and  most  advanced  education  of  the  South 
Kensington  Directory  at  the  ratepayers'  expense,  if 
the  principal  part  of  we  education  given  in  such  school 
or  department  of  such  school  is  elementary.  As  to 
this  contention  the  first  observation  to  be  made  is  that 
this  defiidtion  of  the  term  ''  elementary  school"  is  not 
an  enactment  providing  for  the  giving  of  any 
education  at  all,  and  much  less  an  enactment  that  a 
school  board  in  a  public  elementary  school  is  thereby 
empowered  to  give  the  education  prescribed  by  the 
Directory  of  Sont^  Kensington  at  the  expense  of  the 
ratepayers.  This  seems  to  me  to  be  an  answer 
to  the  school  board's  contention.  But,  if  the 
contention  really  be  that  it  is  a  statutory  enactment 
such  as  the  boaxd  contends  for,  what  is  tiie  tnAMiiTig 
of  the  last  part  of  the  definition — *'and  does  not 
include  any  school  or  department  of  a  school  at  which 
the  ordinary  payments  in  respect  of  the  instruction 
from  each  scholar  exceed  9d.  a  week  "PI  heard  no 
reason  siven  as  to  this  by  the  learned  counsel  for  the 
school  board.  It  is  common  knowledge  that  prior 
to  the  Act  of  1870  there  was  in  this  country  a  vast 
amount  of  education  of  all  descriptions,  elementary 
and  non-elementary,  carried  on  by  schools  supported 
by  voluntary  contributions,  and,  indeed,  at  the 
present  day  t^ere  still  exists  a  considerable  amount  of 
such  education.  These  schools  have  come  to  be  known 
as  voluntary  schools.  It  was  not  the  object  of  Mr. 
Forster's  Act  to  destroy  these  voluntary  schools  and 
thus  oast  upon  the  rates  their  enormous  cost,  which 
was  being  provided  for  by  voluntary  contributions. 
What  Mr.  Forster's  Act  enacted  was  that  the  school 
board  should  supply  and  the  ratepayer  should  pay  for 
the  elementary  education  of  children  if,  taking  into 
consideration  every  school,  whether  public  elementary 
or  not  and  whether  situated  in  the  school  district  or 
not  (section  8),  the  elementary  education  which  was 
then  being  provided  was  not  sufficient.  The  object 
and  meanmg  of  the  definition  clause  in  my  judgment 
is  that,  inasmuch  as  all  kinds  of  education  were  then 
being  taught  in  these  voluntary  schools,  those  outside 
schools  only  should  come  within  the  Act  and  derive 
the  benefits  by  way^  of  grants  and  otherwise  conferred 
by  the  Act  at  which  elementary  education  was  the 
principal  part  of  the  education  therein  given ;  aTid,  in 
addition,  that  only  those  outside  voluntary  schools 
should  come  within  the  Act  li  they  were  schools  at 
which  the  ordinary  payments  therein  in  respect  of  the 
instruction  from  eaoh  scholar  did  not  exceed  9d.  a 
week  apiece.  That  voluntary  schools  are  referred  to 
in  the  Act  of  1870  as  *'  elementary  schools "  in  my 
opinion  is  apparent  from,  amongst  others,  section  23, 
section  12,  sub-section  2,  section  9,  sub-section  2,  and 
section  7.  The  object,  meaning,  and  scope  of  the 
definition  was  to  seleot  out  of  these  volunta^  schools 
those  which  bad  these  two  attributes — ^viz.,  that  the 
principal  part  of  the  education  was  elementary,  and 
that  the  scholars  paid  no  more  thfm  9d.  apiece  a  week. 
If  there  was  not  this  definition,  I  do  not  see  why  all 
voluntary  schools  could  not  have  claimed  tiie  benefit 
of  the  Act,  no  matter  what  was  their  teaching,  if 


they  conformed  to  the  requirements  of  the  Act  as 
re^irds  religions  teaching  and  otherwisa.  This  deA* 
nmon,  in  mv  judgment,  instead  of  being  a  statntory 
enactment  uiat  the  highest  education  prescribed  by 
the  Directory  should  be  taught  by  a  bourd  school  at 
ihe  expense  of  the  ratepayers,  is  a  definitioQ  whereby 
a  limit  is  placed  as  to  tiiose  voluntary  schools  which 
should  become  public  elementary  schods  within  the 
Act  of  1870  and  obtain  its  benefits;  and,  in  my 
opinion,  this  definition  has  no  such  effsct  as  that 
contended  for  on  behalf  of  the  school  board.  What 
I  have  above  said  as  to  the  true  construction  of  the 
Act  of  1870 1  will  not  repeat,  for  what  I  have  already 
said  upon  the  Act  equally  applies  idiether  the 
definition  in  section  3  is  taken  or  not. 

I  now  come  to  the  next  Education  Act  which  was 
passed— namely,  the  Elementary  Education  Act, 
1873,  by  section  2  of  which  it  is  enacted  that  "This 
Act  shall  be  construed  as  one  with  the  principal  Act " 
(that  is,  of  1870),  *<and  the  expreesion  <this  Act'  in 
the  principal  Act  shall  be  construed  to  include  this 
Act."  In  other  words,  the  Act  of  1873  is  made  part 
and  parcel  of  the  Act  of  1870,  which  Act  is  to  be  read 
as  if  the  Act  of  1873  had  been  contained  therein. 
Now  what  do  we  find  in  this  Act  of  1873  P  Section 
13,  in  my  opinion,  is  decidedly  of  importanoe.  It 
enacts,  **  A  school  board  shall  be  able  and  be  deemed 
always  to  have  been  able  to  be  constituted  trusleee 
for  any  educational  endowment  or  charity  for 
purposes  connected  with  education  .  .  '  •  and  to 
have  and  always  to  have  had  power  to  accept  any  real 
or  personal  property  given  to  them  as  an  educational 
endowment  or  upon  trust  for  any  purposes  or 
connected  with  education ;  provided  that  (1)  nothing 
in  this  section  shall  enable  a  school  board  to  m 
trustees  for  or  accept  any  educational  endowment, 
charity,  or  trust  the  purposes  of  which  are 
inconsistent  with  the  principles  on  which  the 
school  board  are  required  by  section  14  of  the 
prind^  Act  to  conduct  schools  provided  by  them." 
(This  IS  the  section  relating  to  the  non-teaching  of 
religion  distinctive  of  any  particular  denomination.) 
<*  And  (2)  every  school  connected  with  such  endowment, 
charity,  or  trust  shall  be  deemed  to  be  a  school  provided 
by  the  school  board,  except  that  nothing  in  this  section 
shall  authorize  the  school  board  to  expend  any  money 
out  of  the  local  rate  for  any  purpose  other  than 
elementary  education."  Here  in  this  section,  as  it 
seems  to  me,  which,  be  it  remembered,  forms  part 
and  parcel  of  the  Act  of  1870,  is  an  emphatic 
declaration  bv  the  Legislature  that  the  school  board  is 
not  to  expend  any  money  out  of  a  local  rate  for  any 
purpose  other  tlian  elemental  y  education.  In  fact, 
it  enacts  in  short  and  positive  terms  that  which  is 
the  whole  tenor  of  the  Act  of  1870,  as  I  have  above 
endeavoured  to  show. 

In  my  opinion,  the  many  Acts  which  were  subae- 
quentiy  passed  down  to  and  including  the  year  1891 
have  no  real  bearing  on  the  point  I  have  to  decide, 
except  that  they  show  that  the  Legislature  was 
throughout  dealing  with  the  elementary  education  of 
chndran  and  notlSng  else.  I  will  very  shortly  go 
through  them,  for  they  have  been  referred  to.  In  1876 
an  Act  was  passed  as  to  the  employment  and  educa- 
tion of  childran  called  the  Elementary  Education  Act, 
1876.  By  section  4  it  enacted  that  it  was  the  duty  of 
the  parent  of  every  child  to  cause  such  duld  to 
receive  efficient  elementary  instruction  in  reading, 
writinsr,  and  arithmetic,  and  that  in  default  he  shoufi 
be  lialSe  to  a  penalty.  By  section  48  "  a  child  in  this 
Act  means  a  child  between  the  ages  of  five  and  fourteen 
years."  In  1879  an  Act  was  passed  relating  to  the 
powers  of  school  boards  in  relation  to  industrial 
schools.  In  1880  an  Act  was  passed  to  make  further 
provision  as  to  bye-laws  respecting  the  attendance  of 
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children  at  aohool  under  the  Elementary  Edaoation 
Acts.  In  1885  an  Education  Act  was  passed  foreign 
to  this  case.  In  1890  an  Act  was  passed  for  the 
purpose  of  making  operative  certain  articles  in  the 
Code  of  1890.  This  Act,  by  section  1,  enacted  that, 
"  it  shall  not  be  required  as  a  condition  of  a  Parlia- 
mentary grant  to  an  eyenin^  school  that  elementary 
edaoation  shall  be  the  principal  part  of  the  education 
there  given,  and  so  mndi  of  fiie  definition  of  the  tenn 
<  elementaiy  school '  in  section  3  of  the  Elementary 
Education  Act,  1870,  as  requires  that  elementary 
education  shall  be  the  principal  part  of  the  education 
given  in  the  elementary  sdiool  shidl  not  apply  to 
evening  schools."  8o  that,  although  an  evening 
school  need  not  have  elementary  education  as  the 
raincipal  part  of  its  education  to  thereafter  get  a 
Parliaanentary  grant  (this  has  nothing  to  do  with 
rates  and  moneys  therefrom),  yet,  if  the  school  was 
one  at  which  the  ordinary  payment  in  respect  of 
instruction  for  each  scholar  exceeded  9d.  a  week,  an 
evening  school,  it  would  seem,  is  st«ll  left  with  that 
fetter,  and  will  not  get  a  Parliamentary  grant.  This 
is  the  first  Act  to  which  my  attention  has  been  called 
in  which  an  evening  sdiool  is  mentioned.  By 
section  3,  sub-section  2,  of  the  Act  of  1890,  the 
Elementary  Education  Acts,  1870  to  1876,  and  the 
Elementary  Education  Act,  1880,  and  this  Act  may  be 
dted  ooUeotively  as  the  Elementary  Education  Acts, 
1870  to  1890.  In  1891  an  Act  was  passed  to  make 
further  provision  for  assisting  education  in  public 
elementary  schools  in  England  and  Wales.  By 
section  1  a  grant  called  a  fee  grant  was  passed  by 
Parliament  in  aid  of  the  cost  of  elementary  education 
in  England  and  Wales  at  the  rate  of  10s.  a  year  for 
each  child  of  the  number  of  children  over  three  and 
under  fifteen  years  of  age  in  average  attendance  at 
any  public  elementary  school  in  England  and  Wales 
not  being  an  evening  school ;  and  by  section  13  (1) 
the  Act  might  be  construed  as  one  with  the  Ele- 
mentary Acts,  1870  to  1890,  and  (2)  the  Acts  may  be 
dted  collectively  as  the  Elementary  Acts,  1870  to 
1891. 

So  much  for  the  Acts  ranging  from  1870  to 
1891 ;  and  I  can  find  no  indication  in  any  of  them 
that  education  other  than  that  embraced  in  the  Act 
of  1870  was  to  be  taught  by  a  school  board  at  the 
expense  of  the  ratepayers ;  and  the  education  which  a 
school  board  is  by  statute  authorized  to  teach  at  that 
expense,  in  my  judgment,  is  the  same  whether  it  be 
taught  in  the  daytime  or  the  evening.  There  is  one 
other  Act  to  which  I  must  make  reference,  for  it  was 
mudi  relied  upon  by  the  school  board.  It  was  not 
one  of  the  Elementary  Education  Acts  of  1870  to  1891, 
whJdi  form  a  code  of  themsdves ;  but  is  one  of  the 
Technical  Education  Acts,  1887  to  1891,  which  form  a 
distinct  code  of  themsdves.  The  Act  is  called  the  Tech- 
nical Instruction  Act,  1889  (52  &  53  Vict  c  76).  It  is 
an  Act  to  facilitate  tiiie  providon  of  technical  mstruc- 
tion.  It  is  said  that  this  Act  contains  a  legislative 
recognition  that  the  higher  education  of  South  Ken- 
sington, and  not  meraly  the  dementary  education 
provided  by  the  Code,  can  be  taught  by  sdiool  boards 
and  be  paid  for  out  of  rates.  This  Act,  by  section 
1,  sub-section  1  (a),  enacts  that  a  local  authority  (this 
is  not  a  school  boiurd,  but  a  town  or  county  council) 
may  out  of  a  local  rate  (this  is  not  an  education  rate) 
supply  or  aid  technical  or  manual  instruction,  but 
shall  not  out  of  the  local  rate  supply  the  same  to 
sdiolars  reodving  instruction  at  an  elementary  school 
in  the  obligatory  or  standard  subjects  prescribed  by 
the  minutes  of  the  Education  Department,  White- 
hall. The  reason  for  this  seems  pretty  obvious, 
because  to  the  sdiolars  in  those  standards  the  Educa- 
tion Department  might  wdl  give  dementary, 
technical »  or  manual  instrootion,  and  that  the  local 


and  school  board  authorities  were  not  to  dash.  Then 
comes  a  providon  about  making  a  local  rate,  by  a 
local  authority,  which  has  nothing  to  do  with  a  school 
board.  It  is  there  provided,  sub-section  1  {g),  that 
the  rate  to  be  raised  in  any  one  year  by  a  local 
authorily  is  not  to  exceed  Id.  in  the  pound,  and  yet, 
according  to  the  argument  of  the  school  board  it 
may  levy  for  technicd  and  t"^""^^  instruction  a  rate 
to  any  amount  it  may  require.  Sub-section  3  enacts 
**  notiiing  in  ^>ii«  Act  shall  be  construed  so  as  to  inter- 
fere with  any  existing  powers  of  school  boards  with 
respect  to  tbe  provision  of  technical  and  manual 
instruction."  As  bef  onsstated,  it  seems  to  me  that  there 
may  well  be  technical  and  manual  instruction  of  an 
dementary  kind  whidi  the  sdiool  board  may  wdl  teach 
as  being  dementary  education.  Then  comes  this 
(section  3) :  *'  The  conditions  on  whidi  Parliamentary 
grants  may  be  made  in  aid  of  technical  and  manual 
mstruction  "— 4.e.,  to  the  local  authority—'*  shall  be 
those  contained  in  the  minutes  of  the  Department  of 
Sdence  and  Art,"  the  department,  as  before  shown, 
with  which  the  Elementary  Education  Act  of  1870 
has  nothing  to  do.  I  have  sone  far  enough  in  this 
Act  to  diow  that  it  has  nothmg  to  do  with  the  true 
construction  of  Mr.  Forster's  Act  of  1870,  and  with 
just  referring  to  the  novdty  of  the  attempt-  to  inter- 
pret one  Act  by  another  Act  passed  nineteen  years 
afterwards,  upon  another  and  different  subject-matter, 
I  will  condude  by  saying  that  the  Act  of  1889  is  not 
a  legidative  recognition  of  the  right  of  the  school 
boara  to  teach  tiie  Directory  education  and  make  the 
ratepayers  pay  for  it. 

I  now  answer  the  questions  put  to  me,  but  I  will 
answer  (1)  and  (2)  together.  (1  and  2)  I  say  it  was 
not  witnin  the  powers  of  a  board  as  a  statutory 
corporation  to  provide  sdence  and  f|rt  schods  or 
dasses  of  the  kind  referred  to  in  this  case,  dther  in 
the  day  schools  or  in  evening  continuation  schools, 
out  of  the  school  board  rate  or  school  fund.  (3)  That 
the  rule  nxH  should  not  be  made  absdute  in  regard  to 
any  of  the  disallowances  and  surcharges,  for,  in  my 
judgment,  for  the  reasons  above  given,  they  were 
correcUy  made  by  the  auditor.  I  may  add  that,  if  the 
school  board  is  to  have  the  powers  it  seeks,  these 
must  be  obtained  by  legislation,  for  the  powers  it 
desires  to  have  do  not  exist  in  any  statute  or  its 
equivalent  already  passed.    This  appeal  must  be  dis- 


Appeal  dUmisaed. 

Solidtor  for  the  applicants,  C.  E.  MarHmer. 

Solicitors  for  the  auditor,  Sharpe,  Parker^  &  Oo. 

Solidtor  for  the  Oamden  Schod  of  Art  and  Sdence 
Corporation,  F,  W.  HaJea, 

Solidtor  for  the  Corporation  of  London,  The  City 
SdicUor. 
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High  Ooubt. 


Stsi  atmxt  of  WusAitt. 


March  12-14 ;  April  1. 


Chan.  Div.    1 
Kekewich,  J.  j 

MOFFATT     &    PAIQB     (LIMITKD)     V.      GiLL     &     SONS 

(Limitbd)  and  Marshall,  (a.) 

Copyright— School  edition  of  Shakespeare—Colourable 
imitation — Common  sources  of  knowledge — Injunction^ 
when  granted* 

An  author  dealing  ivith  a  subject  already  treated  by 
another  is  at  liberty  (1)  to  use  all  common  sources  of 
information,  (2)  to  we  the  work  of  that  other  as  a  guide 
to  those  common  sources,  and  (3)  to  use  that  other^s  work 
to  test  the  completeness  of  his  own. 

Where  there  has  been  no  extensive  copying,  and  no 
extraction  of  the  vital  part  of  the  plaiut'iff*s  work,  the 
court  will  not  grant  an  injunction^ 

Jarrold  v.  Houlston.  3  K.  &  J.  708,  6  W.  R.  Ch. 
Dig.  19,  and  Pike  v.  Nioholas,  18  W.  B.  321,  Z.  R.  5 
Ch.  App.  251,  considered. 

This  was  an  action  brought  by  Messrs.  Moffiitt  & 
Paige  (Limited)  against  Messrs.  Gill  &  Sons  (limited) 
and  the  Bev.  Francis  Marshall  as  publishers  and  editor 
respectively  of  an  annotated  edition  of  Shakespeare's 
«  As  You  lake  It."  Both  firms  are  largely  concerned 
in  the  publication  of  books  for  the  use  of  schools. 

In  tiie  year  1893  the  plaintiff  company  published 
an  edition  of  the  phiy  by  Thomas  Page,  and  in  1898 
the  defendant  company  published  a  similar  work 
edited  by  the  defendant  Miurshall.  Upon  the  plaintiff 
company  commencing  an  action  on  the  ground  that 
the  last--nsmed  work  was  an  infringement  of  their 
copyright,  the  proceedings  were  stayed  on  the  terms 
of  the  dafendfuit  company  agreeing  to  pay  a  sum  by 
way  of  damages  and  to  destroy  ail  copies  of  their 
book.  To  this  agreement  the  defendant  MarahftH  was 
not  a  party. 

In  March,  1900,  the  defendant  company  published 
what  purported  to  be  a  second  edition  of  their  work. 
This  edition  the  plaintiff  company  declared  to  be  a 
colourable  imitation  of  their  work  and  an  infringe- 
ment of  their  copjrright.  In  particular  they  claimed 
that  the  general  arrangement,  the  sketches  of  char- 
acter, the  literary  notes  and  glossary,  and  the  illus- 
trative quotations  were  largely  copied  from  their 
book,  and  were  not  the  result  of  independent  research. 
They  claimed  damages,  an  injunction  to  restrain 
the  infringement  of  their  copyright,  and  tiie  delivery 
up  of  all  copies  of  the  tx>ok  which  were  in  the 
defendants'. possession.  The  claim  was  restricted  to 
the  second  edition. 

By  his  defence  the  defendant  Marshall  denied  that 
he  had  done  more  than  make  a  legitimate  use  of  the 
plaintiffiB*  book  in  conmion  with  the  works  of  other 
commentators,  but  admitted  that,  for  the  sake  of 
convenience,  he  had  copied  out  of  tiie  plaintifib'  book 
a  quotation  from  anotiier  writer. 

Warrington,  K.C,  and  Henry  Lynn^  for  the  plaintiff 
company. 

J.  A.  Eamiltony  K.C,  and  A.  dB.  Terrell^  for  the 
defendant  company. 

P.  0.  Lawrence,  K.C,  and  Percy  Wheeler,  for  the 
defendant  Marshall 

Kekewich,  J. — ^Thu  case  stands  alone,  and  must 
stand  alone,  unless  and  until  another  is  concerned 
with  a  critical  work  on  one  of  the  plays  of  Shake- 

(a.)  Beported  by  H.  Claughton  Soott,  Esq., 
Barrister-at-Law. 


speare.  In  saying  this  I  do  not  forget  that  the 
Bible  is  often  dass^  with  Shakespeare  in  our  list  of 
books  in  the  English  language.  Biblical  Uteratnre 
is  far  more  extensive  than  Shf^Ecspearian,  and  it  may 
safely  be  asserted  that  more  has  been  written  and 
spoken  on  one  book  of  the  Bible  than  has  been  written 
and  spoken  on  any  one  play  of  ShskeBpeare ;  but,  as 
regards  Shakespeare's  plays,  we  have,  in  addition  to 
what  has  been  written  and  spoken,  the  traditions  of 
generation  after  generation  resting  on  tiie  dramatic 
performance  of  me  plays,  or  at  least  of  a  large 
number  of  them,  and  tbe  constant  domestic  discussion 
of  such  performances  which  have  rendered  the  plots 
and  characters,  and  even  the  language,  familiar  to  all 
classes  of  educated  Englith  men  and  English  women. 
The  issue  to  be  decided  is  simply  whether  the  second 
edition  of  the  defendant  Marshall's  book  is  an  in- 
fringement of  the  copyright  of  which  the  plaintiffs  are 
the  proprietors  in  Mr.  Page's  book.  I  accentuate  the 
words  second  edition  because  on  them  much  depends. 
Yet  I  think  the  plaintiffs  are  entitied  to  know  my 
opinion  on  the  question  whether,  on  the  assumption 
that  the  first  as  well  as  the  second  edition  is  before 
me,  the  copyrip^ht  has  been  infringed.  That  the 
first  edition  infnnged  the  copyright  is  scarcely  open 
to  doubt.  I  count  for  nothing  the  consent  judgment 
(to  which  Mr.  Marshall  was  no  party);  but  the 
admissions  extracted  from  him  in  cross-examination 
show  that,  especially  as  regards  the  sketch  of  the 
character  of  Bosalind,  he  not  merely  derived  great 
benefit  from  Mr.  Page's  book,  but  practicaUy  in  many 
particulars  copied  it.  I  accept  his  statement  that  Mr. 
Page's  book  was  not  before  him — ^that  is,  not  lying 
open  on  the  table  so  that  he  could  refer  to  it — ^but  I 
also  accept  his  statement  that  he  had  read  it  carefully, 
and  that  with  an  excellent  memory  he  could  and  did 
have  present  to  his  mind  Mr.  Page's  treatment  of  the 
subject  and  the  language  in  which  that  treatment  was 
expressed.  When  preparing  the  second  edition  he 
read  Mr.  Pa^'s  book  again  in  order  to  see  what 
passages  requ&ed  to  be  deleted  (which  passages  he  at 
once  struck  out),  and  with  his  memory  thus  re- 
freshed he  rewrote  certain  characters,  including 
Bosalind,  so  far  as  this  operation  rendered 
rewriting  necessary.  I  think  it  was  impossible 
for  Mr.  Marshall  to  compile  a  second  edition 
on  the  same  lines  as  the  first  which  should  not 
infringe  the  cop^pight.  I  think  it  was  impossible  for 
him  to  divorce  his  mind  sufficiently  for  that  purpose 
from  the  book  which  he  knew  well  and  from  whicli  he 
had  largely  borrowed,  especially  when  he  had  been 
obliged  to  coosult  it  afresh  and  with  some  spedal 
care.  Avoiding  the  use  of  Mr.  Page's  language  was 
wholly  insufficient  to  enable  Mr.  Marshall  to  eicaps 
from  the  difficulty  in  which  he  had  placed  himself. 
If,  therefore,  I  were  at  liberty  to  treat  the  first  edition 
as  the  subject  of  complaint,  or  to  regard  the  second 
as  springing  from  it,  I  should  not  hesitate  to  find  on 
this  ground  alone  that  the  plaintiffs'  copyright  had 
been  infrin^red,  or  to  give  them  the  full  rights  to 
which  such  infringement  would  entitie  them  in  this 
court.  It  was  agreed  by  counsel  on  either  side  that 
the  liberty  of  an  author  dealing  witii  a  subject  already 
treated  by  another  is  properly  and  completely  stated 
by  Mr.  Scrutton  in  his  book  on  the  law  of  copy- 
right. His  statement  on  p.  116  of  the  t^ird  edition, 
which  I  willingly  adopt,  is  this  :  He  may  (1)  use  all 
common  sources  of  information ;  (2)  use  the  work  of 
another  as  a  guide  to  those  common  sources ;  (3)  use 
another's  works  to  test  the  completeness  of  his  own. 
Accepting  this,  the  question  is  whether  Mr.  Marshall 
has  to  any,  and  what,  extent  gone  beyond  that,  or 
in  other  words,  to  apply  the  test  given  by  Lord 
Eldon  in  Wilkins  v.  Aikin,  17  Yes.  422,  and  quoted 
by  Wood,  Y.C.,  in  Spiers  v.  Brown,  6  W.  B.  352, 
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whether  he  haa  or  has  not  made  "  a  legitimate  use 
of  the  plaJTitiflRB*  puUioation  in  the  fair  exercise  of 
a  mental  operation  deserving  the  character  of  an 
ori^al  work«"  The  oases  cited  in  argument, 
which  include  the  two  to  which  I  have  just  referred, 
and  which,  of  course,  are  only  a  careful  selection 
from  many,  both  ancient  and  modem,  to  be  found 
in  the  books,  are  onl^  illustrative  of  genend  principles 
applied  by  different  judges  to  the  different  facts  and 
different  classes  of  blocks  before  tiiem,  with  observa- 
tions BUf^geated  by  those  facts  and  books.  All  their 
observations  are  valuable  and  instructive,  and  I  muet 
endeavour  to  use  them  with  reference  to  this  particular 
case  as  best  I  can ;  but,  as  fdready  said,  this  parti- 
cular case  is  one  of  such  peculiarity  that  after  a)l  it 
has  to  be  treated  on  its  own  lines.  It  bears  some 
resemblance  to  cases  respecting  dictionaries,  such 
as  Spiers  v.  Brown,  to  cases  respecting  educational 
works,  such  as  Jarrold  v.  HouhUm,  3  K.  &  J.  708, 
6  W.  B.  Oh.  Dig.  19,  and  to  cases  respecting  hand- 
books and  directories,  such  as  Murray  v.  Bogue, 
1  W.  B.  109,  1  Drew.  363,  and  Morris  v.  Wright, 
18  W.  B.  327,  L.  B.  5  Ch.  279  ;  and  yet  under 
the  circumstances  and  for  tbe  reasons  above 
stated  it  is  distinguishable  from  iJl,  and  stands 
alone.  The  plaintiffs  were  ordered  to  give  further 
the  better  particulars  than  those  mentioned  in  the 
statement  of  claim,  and  thej  delivered  particulars 
extending  to  twenty  pnnted  pages.  Those 
particulars  are,  to  my  thinking,  extravagant,  and  the 
plaintiffs'  counsel,  though  he  did  not  abandon  any, 
necessarily  and  properly  limited  his  comments  to  a 
small  part  of  them.  I  must  make  some  remarks  on 
each  of  the  five  different  heads  of  the  printed 
particulars,  but,  for  reasons  which  will  presentiy 
appear,  I  shall  not  tske  them  altogether  in  the  order 
adopted  by  the  particulars  themselves.  The  plaintiffs 
first  object  to  the  general  arrangement  of  Mr. 
Marshall's  book  as  compared  with  tlukt  of  their  own. 
My  study  of  the  two  books  does  not  lead 
me  to  the  conclusion  that  in  this  respect  Mr. 
Marshall  has  done  anything  wrong.  Volumes 
such  as  those  issued  from  the  Clarendon  Press,  which, 
though  noticing  peculiarities  of  style,  language, 
grammar,  and  the  like,  do  not  devote  themselves  to 
this  lide  of  the  subject,  but  treat  the  play  more  on 
the  lines  on  which  a  general  reader  would  wish 
it  to  be  treated,  do  not  supply  the  materials  required 
for  purely  educational  purposes,  which  probably  no 
one  thought  of  collecting  in  bygone  years.  On  the 
other  hand,  there  are  other  works  (notably  Abbotts' 
Bhakesperian  Grammar)  which  do  supply  a  vast 
body  of  materials,  and  merely  because  those  materials 
are  alike  found  to  be  used  in  two  books  I  cannot 
arrive  at  the  conclusion  that  Mr.  Marshall  copied  Mr. 
Page  unless  I  can  further  detect  such  a  correspon- 
dence in  arraDgement  and  treatment  as  makes  that 
conclusion  necessary.  I  fail  to  do  this.  There  is 
nothing  in  Mr.  Marshall's  book  which  may  not  have 
been  fairly  derived  from  common  sources  of  informa- 
tion with  the  exercise  of  that  hberty  of  reference 
which  was  open  to  him  under  the  second  and  third 
head  stated  by  Mr.  Scrutton.  I  cannot  doubt  that 
Mr.  Marshall  is  largely  indebted  to  Mr.  Page,  but 
dealing  at  present  only  with  tiie  first  objection  in  the 
particulars,  I  do  not  think  that  he  can  be  held  to  have 
made  an  unfair  use  of  the  latter's  work. 

Under  this  first  head  of  complaint  the  particulars 
call  special  attention  to  Mr.  Marshall's  glossary, 
which,  it  is  alleged,  corresponds  closely  in  putn  witii 
Mr.  Page's  etymological  notes.  I  have  ta^en  some 
pains  to  test  the  trutii  of  this.  No  book  on  Shake- 
speariB,  or  on  any  other  particular  play,  would  be 
complete  without  a  glossary  of  some  kind.  It  may 
be  merged  in  general  notes,  as  in  the  Clarendon 


Press  volume,  or  it  may  be  found  elsewhere,  bat 
somewhere  there  must  be  available  to  the  student  an 
explanation  of  Shak^-speare's  language  sufficient  to 
enable  him  to  understand  what  he  reads.  That  there 
is  a  glossary  by  whatever  name  called  in  each  of  these 
books  is  therefore  of  no  moment,  and  that  tbey  are  to 
some  extent  alike  in  plan  and  in  detail  follows  as  a 
matter  of  necessity.  I  can  discover  no  reason  for 
concluding  that  Mr.  Marshall  has  here  transgressed 
the  limits  allowed  him  by  law,  and,  indeed,  I  doubt 
whether  in  this  particular  part  of  his  book  he  has 
consulted  Mr.  Page  as  much  as  elsewhere.  His  far 
more  diffuse  stjle  and  his  restricted  list  of  references 
point  in  this  direction. 

I  pass  over  the  second  complaint  in  the  plaintiff's 
particulars  to  notice  the  third,  which  deals  with  a 
puseage  in  Lady  Martin's  essity  on  Bosalind,  copied 
by  Mr.  Page  into  his  book,  and  occurring  also  word 
for  word  in  Mr.  Marshall's  book.  That  ffentieman 
says  that  he  was  aware,  as  I  have  no  doubt  he  was,  of 
that  passage  in  Lady  Martin's  essay,  but  that  for 
convenience  sake  he  copied  it  from  Mr.  Page's  book. 
This  was  cdovenly  in  editorship,  and  wrong  in  point 
of  law. 

The  fourth  complaint  in  the  particulars  deals  with 
literary  notes,  wmch  are  alleged  to  have  been  copied 
by  Mr.  Marshall.  There  is  no  doubt  a  striking 
similarity  between  the  criticism  of  langnage  made  by 
the  two  authors,  and  they  to  a  great  extent  select  the 
same  language  for  criticism.  Mr.  Marshall  arranges 
his  criticisms  under  heads  different  from  those  of  Mr. 
Page,  and  he  apparently  thought  that  herein  consists 
a  broad  distinction  between  the  two  books.  I  do  not 
agree  with  him  in  that ;  and  if  I  thought  that  he  had 
in  fact  copied  Mr.  Page  I  should  have  no  difficulty  in 
holding  htm  to  have  infringed  the  latter's  copyright, 
notwithstanding  that  his  remarks  are  distributed  on 
a  different  plcm.  Here  comes  in  the  paramount 
importance  of  the  observation  made  above,  respecting 
the  common  knowledge  of  ShakesiMare's  language 
and  tiie  many  criticisms  of  it.  Beading  the  extracts, 
I  can  mysdf  recognize  many  remarks  and  illustrations 
as  familiar,  and  I  can  discover  nothing  that  strikes 
me  as  original. 

Now  I  must  turn  back  to  the  character  sketches, 
and  first  to  that  of  Bosalind.  There  is  a  great  general 
resemblance  between  Mr.  Page's  sketch  and  that  of 
Mr.  Marshall,  but  each  of  them  expresses  what  has 
beoi  written  again  and  again  by  many  writers, 
incdnding,  of  course,  Lady  Martin;  and,  with  one 
exception,  I  do  not  find  any  striking  correspondence 
in  language.  Tbe  exception  is  found  in  the  use  by 
Mr.  Marshall  of  the  woids  **  without  malice  "  in  the 
description  of  Bosalind's  wit. 

On  the  whole,  although  believing  that  Mr. 
Marshall  is  far  more  indebted  to  Mr.  Page  than  he 
has  been  willing  to  admit,  I  do  not  think  tiiat  he  has 
done  anything  coming  up  to  what  Etndersley,  Y.C. 
in  Murray  v.  Bogue,  1  Drew.,  p.  369,  styles  "an 
extraction  of  the  vital  part."  Li  other  words,  I  do 
not  think  that  if  all  borrowed  by  Mr.  Marshall  from 
liSi,  Page  were  cut  out  of  his  book  it  would  be  a  whit 
the  worse  or  in  any  wise  a  different  book  or  less  useful 
for  the  purpose  for  which  it  is  designed.  This  con- 
clusion rests  mainly  on  two  considerations  which  have 
been  alrosidy  fully  stated,  but  which  by  reason  of  their 
weight  on  my  mind  I  deem  it  worth  while  to  repeat. 
First,  I  am  much  impressed  with  the  extraordinary 
abundance  of  common  sources  of  knowledge,  and  as 
said  by  the  Lord  Chancellor  in  Fike  v.  Nicholas,  L.  B. 
5  Ch.  App.  261,  6  W.  B  Ch.  Dig.  19  :  <'  When  once 
it  was  established  that  there  were  common  sources 
it  would  be  naturally  expected  that  there  would 
be  great  similarity  in  the  statements  of  the  facts 
I    which  were  narrated  from  those  common  sources." 
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This  opinion  ooinddet  with  that  of  Wood,  Y.O., 
in  Spiers  y.  Broum,  In  the  oommenoement  of  a 
judgment  which  has  never  seemed  to  me  to  have 
attracted  the  attention  it  deseryes,  he  dwells  on  this, 
and  towards  the  end  apparently  relies  on  it  as  largely 
assisting  the  oondliision  at  which  he  arrived — ^that 
there  had  been  no  illegitimate  me  by  the  defendant 
in  that  case  of  the  plaintifiTs  work.  It  may  be  that  I 
have  attributed  too  much  weight  to  this  consideration, 
and  yet  my  conclusion  that  the  plaintiffs'  copyright 
has  not  been  infringed  is  still  sound.  Secondly,  I 
have  treated  the  second  edition  of  Mr.  Marshall's 
book  quite  independently  of  the  first  edition  for  the 
purpose  of  comparison  with  the  plaintifb*  book.  If  in 
this  my  judgment  is  erroneous,  ic  cannot,  according  to 
my  own  view,  be  supported  at  aU. 

The  question  then  arises  whether,  holding  that 
Mr.  Marshall  has  borrowed  some  language  in  par- 
ticular passages  from  the  plaintiffs'  book,  I  am 
bound  to  grant  an  injunction.  It  was  well  urged 
by  Mr.  Hamilton,  on  behalf  of  the  publishers, 
that  where  you  find  a  phrase  copied  here  and 
there,  but  there  is  nothing  to  show  ezteonve  copying 
or  extraction  of  the  vital  part,  the  severe  remedy  by 
injunction  ouffht  not  to  be  applied.  It  is  strange 
how  little  auuiority  is  to  be  found  on  this  point. 
It  was  discussed  in  Jarrold  v.  HouUton,  3  K.  &  J. 
708,  apparently  formed  the  mainstay  of  Sir  Hugh 
Oaims^s  argument,  and  was  dealt  with  by  the  Yice- 
OhanoeUor  in  his  judgment  (p.  722),  but  that  case 
was  decided  on  motion  for  an  interlocutory  injunction 
and  at  a  time  when  the  Oourt  of  Ohancery  only 
granted  an  injunction  in  aid  of  a  legal  right  when 
that  leffal  ri^^ht  was  not  in  question  or  had  first  been 
establisned  m  an  action  at  law.  A  similar  remark 
applies  to  the  two  cases  noticed  by  the  Yice- 
Ohancellor— B«;2  v.  Whitehead,  3  Jurist  68,  and 
McNeUl  V.  Williams,  11  Jurist  344.  But  in  Pike 
Y.  Nicholas,  the  court  was  dealing  with  a  decree 
made  on  the  hearing  of  the  cause,  and  on  p. 
269  GHffard,  L.J.,  uses  language  which  maintains 
the  discretion  of  the  court  in  sranting  or  refusing 
the  particular  remedy.  He  was  Drought  to  the  con- 
clusion that  there  had  been  really  no  such  use  made 
by  the  defendant  of  the  plaintiff's  book  as  entitied 
the  plaintiff  to  an  injunction,  though  the  defendant 
was  much  more  inaebted  to  the  plaintiff's  book 
than  he  had  at  all  admitted.  And  it  seems  to 
me  that  on  principle  the  court  must  have  that  dis- 
cretion and  is  bound  to  exercise  it  with  reference 
to  the  particular  facts  and  circumstances  of  each 
case  brought  before  it  The  main  question  which 
one  has  to  put  to  oneself  is  whether  there  is  evidence 
of  animtu  fwramdu  I  think  there  is  not,  and  that 
therefore  no  injunction  should  be  granted.  The 
plaintiflis,  of  course,  formally  ask  for  £mages,  but  it 
follows  from  what  has  already  been  said  that  damages, 
if  granted,  could  only  be  nominal,  and  I  see  no  reason 
for  gpranting  them  such  relief.  There  remains  the 
question  of  costs.  I  cannot  give  any  to  the  defendant 
Marshal  L  He  has  avowedly  done  one  thinff  repre- 
hensible in  anjr  editor,  even  though  dealing  with  such 
a  subject  as  this,  and  even  though  quoting  from  such 
a  well-known  book  as  that  of  Lady  Martin.  More* 
over,  he  has  made  no  acknowledgment  of  lus  in- 
debtedness to  Mr.  Page,  and,  as  regards  his  second 
edition,  he  has  not  had  the  generosity  to  make  any 
admission  in  the  witness-box.  The  defendants  George 
Qill  &  Son  (limited)  stand  in  a  somewhat  different 
position.  They  are,  of  course,  responsible  for  the 
publication  of  Mr.  Marshall's  book  and  for  his  errors, 
but  they  have  already  been  sued  by  the  plaintiffii  and 
have  been  condemned  in  damages  as  regards  the  first 
edition,  and  it  would  be  hard  to  deprive  them  of  costs 
when  they  have  been  succe»sful   in   defeating  the 


plaintiffs'  claim  as  regards  the  second  edition.    The 
plaintiffs  must  pay  their  costs. 

Solicitors,  Eatvey  Cliftfm;  T.  L.  Tatea;  J.  Wood- 
house,  for  C.  H.  Marshall,  Huddersfield. 


€!han.  Div, 
Farwell, 


Mv.l 
,J.j 


March  20. 


In  re  Selous. 
Thomson  v.  Selous.  (o.) 


Joini  tenancy—SeUled  estate— Trmtees—Tetuincy  in 
common — Assignment — Commensurate  estates,  legal 
and  equitdble^Merger. 

A  leasehold  property  settled  by  a  testator  on  his  two 
daughters  in  equal  shares  as  tenants  in  common  was,  at 
their  request,  assigned  by  the  trustee  to  them  <u  Joint 
tenants  for  the  residue  of  t?ie  lease,  they  entering  into  a 
joint  covenant  with  him  to  pay  the  rent^  (fee,  and  to 
indemnify  him.     One  of  t?ie  daughters  having  died. 

Held,  that  the  assignment  created  a  joint  tenancy,  the 
original  tenancy  in  common  not  raising  a  presumption 
against  the  merger  of  the  equitable  estate  of  such  tenancy 
in  common  in  the  legal  estate;  tJ^  entirety,  therefore, 
belonged  to  the  surviving  daughter. 

The  rule  tJuU  one  person  cannot  be  trustee  for  himself 
(Selby  V.  Alston,  3  Ves,  339]  applies  also  to  a  case  of 
two  or  more  absolute  owners. 

Originating  summons* 

The  testator  bequeathed  a  leasehold  messuage  to  a 
trustee  in  trust  for  two  of  his  daughters  in  equal 
shares  as  tenants  in  common.  He  died  on  the  24th  of 
September,  1890. 

By  an  indenture  dated  the  24tiL  of  June,  1895,  and 
made  between  the  trustee  of  the  one  part,  and  the 
daughters  of  the  other  part,  after  reciting  the  above 
bequest,  and  reciting  that  the  daughters  had  requested 
the  trustee  to  execute  such  assignment  to  them  of 
the  said  messuage  as  was  thereinafter  expressed,  it 
was  witnessed  that  the  trustee  at  the  request  and  by 
the  direction  of  the  daughters  assigned  the  messuage 
to  the  daughters  as  joint  tenants  for  the  residue  of 
the  lease,  the  daughters  entering  into  a  joint  covenant 
with  the  trustee  to  pay  the  rent  and  perform  the 
covenants  of  the  lease,  and  to  indemnify  the  trustee 
against  all  claims  on  account  of  the  same. 

One  of  tiie  daughters  having  died  on  the  15th  of 
September,  1900,  this  summons  was  taken  out  to 
determine,  among  other  questions,  whether  one 
moiety  of  the  leasehold  messuage  belonged  to  her 
estate,  or  whether  the  entirety  belonged  to  the 
surviving  daughter. 

Jason  Smith,  for  the  executors  of  the  deceased 
daughter. — There  is  nothing  unusual  in  the  form  of 
the  assignment  of  the  24th  of  June,  1895.  The 
equitable  estate  of  the  tenancy  in  common  was  not 
extinguished  or  merged  in  the  lecal  joint  tenancy, 
for  the  two  estates  (equitable  and  legal)  were  not 
commensurate  or  of  the  same  quality. 

T.  Mdhold,  for  the  surviving  sister.—- The  equitaUe 
estate  became  merged  in  the  legal  estate  by  virtue  of 
the  assignment,  leaving  a  joint  tenancy.  The  rule  in 
Sdby  V.  Alston,  3  Yes.  339,  applies;  see  also  Lee  v.  Les, 
25  W.  B.  225,  4  Ch.  D.  175,  and  In  re  Douglas,  Wood 
V.  Douglas,  33  W.  B.  390,  28  Oh.  D.  327. 

R*  GoddardvDd  C,  E.  Bovill,  for  other  parties  to  the 
summons* 


(a.)  Beported  by  Warwick  H.  Dbapeb,  Bsq., 
Barrister-at-Law. 
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High  Coubt. 


In  es  Mobbison. 


High  Cotjbt* 


Fabwbll,  J, — ^In  my  opinion  this  ia  a  joint  tenancy. 
[Here  bit  lordship  stated  the  tacts  as  abore,  reading 
the  recitals  in  the  assignment  and  also  the  joint 
ooyenant.]  For  the  executors  of  the  deceased 
daughter  it  was  argned  that  only  the  legal  estate  was 
conveyed.  In  my  opinion  that  is  not  the  true  view. 
The  true  rule,  as  laid  down  in  Selby  ▼.  Alston, 
is  not  confined  to  one  person  only.  The  role 
that  one  person  cannot  be  trustee  for  himself  applies 
to  the  caie  of  two  absolute  owners;  two  persons 
cannot  be  trustees  for  themselves,  any  more  than  one 
can  for  himself.  My  only  doubt  was  whether  the 
advanta^  of  a  tenancy  in  common  raises  a  presump- 
tion against  merger.  I  think  that  the  difference  in 
interest  between  a  joint  tenancy  and  a  tenancy  in 
common  is  so  small  and  shadowy  that  it  is  not 
enough  to  raise  the  presumption,  even  if  it  could  be 
raised.  But  I  decide  on  the  point  that  two  persons 
cannot  be  trustees  for  themselves. 


Solicitors,  B. 
parties. 


8.  Taylor,  Son,  db  Euniberi,  for  all 


Ghan.Div.  (        •  mr      i.  « 

Buckley,  J.  ]  ^^^^^  ^• 

In  re  Mobbison.  (a.) 

Mobbison  v,  Mobbison. 

Trustee— Investinent — 8aie   and   conversion — Shares  in 

partnership — Conversion  into  limited  company— -Un- 

authorized  investment — Jurisdiction. 

The  court  has  no  jurisdiction  to  authorize  trustees  of  a 
testcOor,  who  was  a  member  of  a  partnership  carrying  on 
a  business^  to  agree  to  take  shares  in  a  limited  company 
into  which  it  is  proposed  to  convert  the  busiTiess,  in 
eocchange  for  the  interest  of  the  testator  therein,  where 
such  shares  are  not  investjnents  authorized  by  the  will  or 
by  law;  and  the  court  will  not  consider  wJiether  such  a 
course  is  beneficial  for  the  estate  of  the  testator  or  not. 

The  cases  where  the  court  lias  approved  of  such  agree- 
ments have  been  benevolent  cases. 

The  testator  in  this  case  was  a  partner  in  an  iron 
foundry  business,  and  this  was  a  summons  by  his 
trustees  asking  for  the  sanction  of  the  court  to  an 
agreement  entered  into  by  them  witii  the  surviving 
partners  to  accept  shares  in  a  limited  company  into 
which  it  was  proposed  to  convert  the  business,  in 
exchange  for  the  interest  of  their  testator. 

Mr.  Morrison,  the  testator,  being  entitied  to  one- 
fourth  share  of  the  said  business,  which  he  carried  on 
in  conjunction  with  five  other  partners,  by  his  will 
devised  and  bequeathed  all  his  real  and  personal 
estate  to  the  plaintiflh,  who  were  also  his  executors, 
upon  trust  for  sale  and  conversion,  for  payment  of 
his  funeral  and  testamentary  expenses  and  debts,  and 
for  investment  of  the  residue  of  the  proceeds  of  sale. 
He  directed  his  trustees  to  carry  on  his  farming 
business,  and  gave  them  power  to  postpone  the  sale 
and  conversion  (except  as  to  shares  in  unUodted  com- 
psnie»),  and  to  continue  to  hold  his  (then)  present 
investments  so  long  as  they  thought  fit;  and  in 
addition  to  the  seouritieB  mentioned  in  tiie  Trustee 
Act,  1893,  or  any  statutory  modification  thereof,  he 
gave  his  trustees  power  to  lay  out  the  trust  funds  in 
the  purchase  of  freehold  and  copyhold  estates  in 
England  and  Wales.  The  will  contained  no  further 
power  of  investment.  The  iron  foundry  business  was 
not  medtioned.  The  beneficiaries  under  the  will 
were  the  defendants,  the  testator's  widow  and  his  six 
infant  children.    The  testator  died  in  February,  1900. 

(a.)  Beported  by  I^xvillb  Tebbittt,  Bsq.,  Bar- 
rister-at-Law. 


The  surviving  partners  desired  to  turn  the  business 
into  a  limited  company,  and  it  was  proposed  that  the 
compsny  should  take  over  the  business  in  exchange 
for  the  issue  of  40,000  fully  paid-up  shares  of  £1 
each,  and  £20,000  worth  of  £5  per  cent,  debenture 
stock  (that  being  the  whole  of  the  stock  to  be 
issued),  and  the  company  were  to  indemnify  the 
vendors  of  the  business  against  all  debts  and 
liabilities.  The  plaintiflfa  were  to  have  one-fourth 
of  the  shares  and  one-fourth  of  the  stock  in 
respect  of  their  testator's  interest.  The  surviving 
partners  and  the  plaintifEs  had  entered  into  an  agree- 
ment in  July,  1900,  to  carry  out  the  above  proposals, 
subject  to  the  approval  of  the  court  being  obtained* 
This  summons  was  taken  out  by  the  tn^stees  against 
the  widow  and  infant  children  asking  the  court  to 
approve  of  the  agreement  as  beneficial  Tor  the  inf  antsi 
and  to  authorize  the  trustees  to  carry  it  out.  Affidavits 
were  made  showing  that  the  proposed  arrangement 
would  be  beneficial  for  the  testator's  estate. 

Ingpen,  K,C.,  and  Fischer  WiUiams. — It  is  not  the 
trustees  who  are  turning  the  business  into  a  company, 
but  the  surviving  partners.  The  whole  tnuisaction 
may^  be  looked  upon  as  a  step  in  the  process  of  con- 
verting the  assets  into  money  under  the  trust  for 
sale  and  conversion.  Such  transactions  have  bien 
sanctioned  by  the  courts  on  previous  occasions,  as  in 
the  cases  of  Lord  v.  Seddon,  Sir  Titus  Salfs  Estate, 
and  Bryce  v.  Bullard,  mentioned  in  Pidmer's  Com- 
pany Precedents  (7th  ed),  p.  613.  [Buckley,  J., 
referred  to  West  of  England  and  South  Wales  District 
Bank  v.  Murch,  31  W.  B.  467,  23  Oh.  D.  138,  and  to 
In  re  Crawshay,  33  Solioitobs*  Jottbnax.,  126, 
60  L.  T.  B.  367.J 

ff,  C»  Hawkins,  for  the  benefidsries,  referred  to 
In  re  Growther,  43  W.  B.  671,  [1895]  2  Oh.  66. 

Buckley,  J. — ^The  course  proposed  amounts   in 
substance  either  to  a  sale  of  the  property,  and  an 
investment  of  the  proceeds  in  unauttiorized  securities, 
or  to  an  exchange  of  the  testator's  property  for  pro- 
perty of  a  kind  which  his  trustees  are  not  authorized 
to  hold.    The  trustees  have  no  power  to  adopt  either 
of  these  courses,  and  the  court  also  in  administering 
the  estate  has  no  such  power.    There  have  no  doubt 
been  cases  where  the  court  has  made  orders  of  this 
kind.    One  was  made  by  Sir  George  Jessel  in  the  case 
of  the  estate  of  the  late  Sir  Titus  Salt,  in  1881,  a  case 
of   an    extraordinary   nature.     But    I   have   been 
referred  to  no  principle  as  laid  down  in  those  cases 
upon  which  the  juriKliction  of  the  court  was  founded. 
They  were  all  benevolent  cases.      Only  two  cases 
upon  this  question  are  reported.      One   is   West  of 
England  Bank  v.  Murch*    In  that  case  Fry,  J.,  treated 
the  transaction  as  a  compromise  with  creditors,  and 
as  coming  under  section  30   of  Lord  Oranworth's 
Act  (23  &  24  Vict   o.   146).    The  other  is  In  re 
Orawshay,  where  the  court  was  asked  to  sanction  the 
business  being  turned  into  a  limited  liability  com- 
pany, and  the  acceptance  by  the  trustees  of  shares 
and  debentures  in  the  company  in  exchange  for  the 
shares  of  the  testator  in  the  business;  and  North,  J., 
held  that  even  if  the  scheme  was  a  beneficial  one,  he 
had  no  jurisdiction  to  sanction  it.    I  feel  myself  in 
the  same  position.    I  have  not  heard  the  evidence 
as  to  the  advantage  of  the  proposed  arrangement, 
but  I  do  not  think  that,  even  if  it  is  benefidal,  there 
resides  any  jurisdiction  in  the  court  to  sanction  the 
trustees  doing  that  which  the  wiU  does  not  allow  them 
to  do. 

Application  reused. 

Solicitors,   Tarry,  Sherlock,  db  King,  for  Trotter, 
Bruce,  &  Trotter,  Bishop  Auckland. 
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High  Coxtbt. 


FOULQEB  V.  ABDINQ. 


High  Coubt. 


K.  B.  Div. 

(Lord  Alverstone,  L.O.J. , 

and  Lawranoe,  J.) 

FouLQBB  V.  Abding.  (a.) 


April  20. 


Landlord  and  tenant — Leasee  construction  of— Covenant 
to  pay  taxes,  &c. 

Under  a  demise  of  premises  for  sixteen  years  the  lessee 
covenanted  that  he  would  "pay  and  discharge  all  taxes, 
rates,  including  sewers  and  main  drainage  assessments, 
and  impositions  whatsoever  which  now  are,  or  which  at 
any  time  or  times  hereafter  may  during  the  continuance 
of  the  said  term  hereby  granted,  be  taxed  or  rated,  assessed, 
charged  or  imposed  upon  or  in  ^respect  of  the  said 
premises  or  any  part  thereof,  on  the  landlord,  tenant,  or 
occupier  of  the  same  premises  by  authority  of  Parliament 
or  otherwise  howsoever  (landlord's  j^roperty  tax  and  tithe 
only  excepted),**  There  was  no  covenant  to  repair  on 
either  side. 

Held,  tliat  expenses  incurred  by  the  landlord  in  com- 
plying  with  a  notice  of  the  sanitary  inspector  to  abate 
a  nuisance  by  the  execution  of  structural  alterations  on 
the  premises  were  not  expenses  which  he  was  entitled  to 
charge  to  the  lessee  under  the  covenant. 

Appeal  from  the  dedsion  of  the  jadge  of  the 
Wandsworth  Cionnty  Court. 

The  plaintiif  was  the  owner  of  a  lease  dated  the  5  th 
of  Maroh,  1891,  of  premises  known  as  Parklands, 
Tooting  Graveney  Common,  granted  by  B.  J. 
Aspinall,  the  freeholder  of  the  premises,  to  Sir  Henry 
Doolton,  who  transferred  to  the  plaintiff. 

The  defendant  was  the  tenant  of  the  same  premises 
nnder  an  underlease  dated  the  27th  of  June,  1892, 
granted  by  Sir  Henry  Doulton  to  Robert  EUwood, 
whioh  underlease  was  transferred  to  the  defendant  in 
Jnne,  1896. 

The  underlease,  which  demised  the  premises  for  a 
term  of  sixteen  years,  contained  the  above  covenant. 

By  a  notice  dated  the  2dth  of  August,  1900,  the 
plaintiff  was  reqoired  by  the  sanitary  inspector  for 
the  parish  of  Stxeatham  to  abate  a  nuisance  arising 
on  the  above  premises  from  a  foul  and  offensive  privy, 
defective  soil-pipe  or  connections  to  water-closets, 
and  other  defective  sanitary  arrangements,  by  re- 
moving the  old  foul  and  offensive  privy  and  all  con- 
taminated soil  and  excreta,  bidlding  a  new  water- 
closet  striotly  in  accordance  with  the  bye-laws  of  the 
London  County  Council,  laying  a  new  4-inch  drain 
properly  ventilated,  making  good  the  defects  in  the 
soil-pipe  or  branches,  and  by  executing  other  works 
of  alike  diaracter  necessary  to  prevent  a  recurrence 
of  the  nuisance. 

The  plaintiff  executed  the  work  required  by  the 
notice  at  a  cost  of  £35,  and  demanded  that  amount 
from  the  defendant,  who  refused  to  pay.  Thereupon 
the  plahitifl  brought  an  action  in  the  county  court 
dsiming  the  above  sum  as  damages  for  breach  of 
the  above  covenant. 

The  learned  county  court  judge  gave  judgment  for 
the  plaintiff. 
The  defendant  appealed. 

Colam,  for  the  appellant. — ^The  words  of  the  cove- 
nant do  not  extend  to  these  expenses.  In  TidswdlY, 
Whituxyrth,  16  W.  B.  427,  L.  R.  2  C.  P.  326,  the 
tenant  covenanted  that  he  would  "pay  and  dis- 
charge all  taxes,  rates,  assessments,  and  impositions 
whatsoever  (except  property  tax)  which  should  become 
payable  in  respect  of  the  demised  premises,"  and  it 
was  held  that  the  covenant  did  not  cover  paving 
expenses  which  the  landlord  had  been  reqcured  to  pay 

(a.)  Beported  by  C.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 


under  a  local  Improvement  Act.  In  Bawlins  v. 
Briggs,  27  W.  B.  1S8,  3  C.  P.  D.  368,  the  terms  of 
the  covenant  were  almost  precisely  similar  to  the  terms 
of  the  present  covenant,  and  it  was  held  that  the 
tenant  was  not  liable  to  pay  under  it  expensee  to 
which  the  landlord  had  been  put  in  complying  with  a 
notice  to  abate  a  nuisance :  see  also  Badcock  v.  HutU, 
37  W.  B.  205,  22  Q.  B.  D.  146.  In  Brett  v.  Bogers, 
45  W.  B.  334,  [1897]  1  Q.  B.  626,  and  Farlow  v. 
Btevenson,  48  W.  B.  213,  [1900]  1  Ch.  128,  the 
covenant  included  the  term  "duties,"  and  the  cost 
of  drainsge  work  required  to  be  done  by  the  local 
authority  which  was  held  to  be  covered  by  the 
covenant  came  under  that  term* 
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OlaveU  Salter,  for  the  respondent.— The  covenant  is 
one  by  means  of  which  it  is  intended  that  the  land- 
lord should  have  his  rent  dear,  and  things  are  put  in 
it  whioh  are  usually  borne  by  the  landlord.  The 
words  **  imposition  .  .  .  imposed  upon  or  in 
respect  of  the  premieea  "  covers  these  expenses :  see 
TJwmpson  v.  Lapworth,  16  W.  B.  312,  L.  B.  3  0.  P. 
149 :  Hartley  v.  Hudson,  4  C.  P.  D.  367, 28  W.  B.  Dig. 
119;  Smith  V.  Bobinson,  41  W.  B.  688,  [1893] 
Q.  B.  63. 

Colam,  in  reply.— The  words  "  imposition  whatoo- 
ever"  must  be  read  efusdem  generis  with  the  preceding 
words.  The  covenant  is  a  rates  and  taxes  oovenant, 
and  must  not  be  construed  so  as  to  make  it  indirectly 
a  covenant  to  repair. 

Lord  Alvbbstonb,  L.C.J.— These  cases  have  always 
presented  to  my  mind  a  very  great  difficulty,  •.  diffi- 
culty not,  I  think,  so  much  arising  from  a  question  of 
law  as  from  the  fact  that  these  covenants  have  from 
time  to  time  been  modified  in  order  to  put  greater  or 
less  — and  generally  greater— liabilities  upon  the 
tenant,  and  it  is  extremely  difficult  in  these  cases  to 
find  the  governing  principle. 

We  think  that  we  are  obliged  to  reverse  the  judg- 
ment of  the  learned  county  court  judge ;  but  I  say, 
speaking  for  myself,  that  I  do  consider  the  case  fx>  be 
one  of  very  considerable  difficulty,  and  in  which  it 
may  well  be  that  minds  may  differ  as  to  the  view  to 
be  taken  of  the  covenant  in  question.  The  lease  was 
for  sixteen  years  from  1892.  Neither  landlord  nor 
tenant  undertook  any  obligation  to  do  anything  as  to 
repairs.  I  agree  that  if  the  words  of  the  covenant 
are  clear,  the  fact  that  there  is  no  repairing  oovenant 
may  be  regarded  as  immaterial,  but  I  thmk  in  this 
case,  as  in  all  other  cases,  you  are  entitled  to  con- 
sider the  position  of  the  parties  from  the  point  of  view 
of  repair  when  you  have  words  which  are,  to  say  the 
least  of  it,  doubtful  or  ambiguous. 

Now,  as  far  as  I  can  extract  a  principle  from  the 
many  cases  that  have  been  cited  it  seems  to  me  to  be 
this,  that  you  have  to  find  in  the  oovenant  a  contract 
or  undertaking  by  the  tenant  to  indemnify  the  land- 
lord against  a  particular  charge  which  he,  the  land- 
lord, has  been  called  upon  to  pay,  and  that  you  are  to 
construe  the  covenant  and  fix  the  obligation  of  the 
tenant  by  looking  as  far  as  you  can  at  the  wlKde 
terms  of  the  covenant,  and  you  should  also  look  at  the 
lease  to  see  whether  or  not  the  terms  import  a  con- 
tract by  the  tenant  to  indemnify  in  resneot  of  Ae 
particular  expense.  It  is  for  that  reason  that  I  think 
that  the  authorities  have  divided  themselvee— not 
very  satisf  sctorily  in  my  opinion— into  two  gtoupi— 
the  one  a  group  of  authorities  in  which  the  covenants, 
whatever  the  words,  were  held  to  be  sufficient  to 
throw  upon  the  tenant  the  obligation  of  indemmfying 
the  landlord  against  the  discharge,  of  a  duty  or 
obligation ;  the  other  a  group  of  authorities  where  the 
covenant  was  so  construed  that  the  tenant  was  iMOd 
only  to  have  undertaken  to  indemnify  the  landlord 
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against  speoiflo  charts  that  were  made  npon  the 
premises  or  npon  him  in  respect  of  the  premises.  By 
diarges  I  do  not  mean  charges  in  the  sense  of  obliga- 
tions, bnt  money  charges.  I  agree  and  I  have  already 
said  that  the  authorities  are  difficult  to  diitinguish  and 
are  not  altogether  satisfactory.  For  instance,  in  Brett 
Y.  Sogers,  in  which  the  tenant  was  held  liable,  the  words 
were  "  to  pay  the  land  tax,  sewers  rates,  and  all  other 
taxes,  rates,  duties,  assessments,  and  impositions."  It 
is  true  there  was  in  that  case  a  covenant  to  pay  the 
rent  clear  from  land  tax  and  all  other  taxes,  rates, 
assessments,  and  impositions  whatever,  parochial  or 
otherwise,  now  rated,  charged,  or  imposed  upon  the 
premises."  As  is  pointed  out  in  the  very  admirable 
book  of  Mr.  Foa  nobody  seems  to  have  noticed  the 
curious  words  "  to  pay  duties,"  and  if  we  looked  at 
the  covenant  grammatically  it  would  rather  seem 
that  the  word  <«  duty  "  there,  if  taken  to  be  the  object: 
of  the  verb  **  to  pay,"  must  have  been  used  in  the 
sense  of  a  money  payment  rather  than  an  obligation. 
I  only  state  that  to  show  the  difficulty  there  is  in 
endeavouring  to  use  one  case  as  an  authority  in  faTOur 
of  one  view  or  the  other.  It  has  been  properly 
pressed  upon  me  by  Mr.  Colam  that  it  is  a  case  in 
which  the  word  **  duty  "  is  relied  upon,  but  I  think 
if  the  covensnt  is  looked  at  grammatically  the  fact 
that  it  was  a  duty  to  pay  might  have  been  looked  at 
from  the  other  side. 

We  have,  then,  on  the  one  hand  cases  sttrting 
from  Tidswell  v.  WhUworth  and— without  referring 
to  other  intermediate  cases — Rawlins  v.  Briggs,  and, 
finally,  Farlow  v.  Stevenson  (which  was  a  case  in  the 
Court  of  Appeal),  from  which  the  principle  to  be 
evolved  is  that  you  must  find  a  covenant  by  the 
tenant  to  indenmify  the  landlord  against  either  the 
parent  he  has  to  make  or  the  obligation  or  duty 
which  is  cast  upon  him.  On  the  other  hand,  in  the 
cases  beginning  with  Thompson  v.  Lapworth,  and 
pasting  through  Hartley  v.  Hudson  and — again 
omitting  several  intermediate  oaaea— Smith  v.  Robin- 
son— which  Mr.  Salter  has  very  properly  pressed 
upon  us  as  being  near  the  present  case — we  find  a  series 
of  decisions  with  varying  words  which  are  summed  up 
by  Wright,  J.  (a  judge  of  the  greatest  experience  in 
these  matters),  in  the  following  words :  "  Tenants 
have  got  off  in  cases  where  no  such  word  has  occurred 
as  'charge,'  'duty,'  or  'outgoings,'  or  where  there 
have  been  no  words  extending  to  charges  upon  the 
owner,  or  where  there  are  words  indicating  an 
intention  that  the  landlord  is  to  pav ;  but  where  the 
words^  Are  sufficient  we  must  hold  the  governing 
intenticn  to  be  that  the  owner  shall  get  his  rent  clear 
of  all  deductions." 

Now  I  endeavour  to  apply  these  different  dicta,  and 
this  principle  which  I  have  with  more  or  less  success 
evolved  from  the  dicta  to  the  particular  covenant  here. 
I  have  already  mentioned  that  there  is  no  covenant  to 
repair  upon  either  side,  and  no  language  in  the 
covenant  for  payment  of  rent  has  been  pressed  upon 
us,  nor  does  the  learned  county  court  judge  rely  on 
any  other  covenant.  To  take  the  strongest  argument 
— and  I  thought  it  was  an  extremely  ingenious 
surgument,  and  an  argument  which  requires  to  be  met 
— in  favour  of  the  landlord  was  the  one  which  was 
put  by  Mr.  Salter,  apart  from  the  authorities— namdy, 
that  you  are  entitled  to  say  it  was  an  imposition 
charged  upon  or  in  respect  of  the  premises.  I  think 
the  answer  to  that  is  that  the  words  "impositions 
charged  upon  the  premises  "  do  not  prima  facie  pur- 
port to  refer  to  any  duty  to  be  performed  by  the  land- 
lord or  tenant.  I  am  not  relying  upon  the  efusdem 
generis  argument  alone,  though  I  do  not  know 
that  it  ought  to  be  disregarded,  because  the 
governing  words  are  "taxes,  rates  including," 
and  I  think  that  the   word  " including"  did   m- 


dude  imposition ;  but  so  far  as  I  can,  endeavouring 
to  clear  my  own  mind  upon  this  troublesome  point, 
I  think  there  is  not  m  that  covenant  sufficient 
language  to  show  that  the  tenant  had  undertaken  to 
indemnify  the  landlord  against  the  neglect  by  the 
landlord  to  fulfil  a  statutory  duty  that  was  put  upon 
him,  which  was  not  a  rate  or  a  tax  or  an  imposition 
in  the  sense  of  something  c&arged  or  imposed  upon 
the  premiies.  Of  course  a  very  little  would  have 
made  all  the  difference.  Any  word,  as  Wright,  J., 
pointed  out,  which  would  have  iodicated  that  the 
tenant  was  to  indemnify  the  landlord  against  a  duty 
which  the  landlord  had  to  perform  or  which  the 
landlord  had  to  fulfil  would  have  been  enough.  I 
come  to  the  condusion  with  very  great  hesitation, 
having  reg^d  to  the  learned  county  court  judge,  who 
has  taken  an  opposite  view,  that  these  words  are  not 
sufficient. 

I  will  only  add  one  word  more  upon  the  lease. 
This  was  a  structural  defect — it  was  not  a  nuisance 
caused  l^  the  tenant  or  any  act  of  his — it  was  a 
structural  defect  which  by  statute  the  local  authority 
could  call  upon  the  owner  to  remedy.  I  think  where 
there  is  no  covenant  to  repair,  and  where  there  is  no 
question  of  shifting  or  discharging  a  liability  which 
the  tenant  has  undertaken,  you  ought,  in  a  lease 
in  which  there  is  no  covenant  to  repair  by  the  tenant, 
to  find  dear  words  in  the  indemnifying  covenant 
to  put  upon  the  tenant  an  obligation  to  indenmify 
the  landlord.  It  is  with  regret  that  I  have  to  come 
to  the  condusion  tiiat  the  learned  county  court  judge 
was  wrong,  and  that  judgment  ought  to  be  for  tue 
defendant. 

Law&ANOE,  J. — I  quite  agree. 

Solidtor  for  the  appellant,  G.  Aplin  Nichols. 

Solicitors  for  the  respondent,  Foulger  &  Robinson, 


(Darling  aiid  Ch^neU,  JJ.)  }  ^'°^  ^0,  21. 

Guardians  of  the  Poob  of  West  Ham  Union 
(Appellants)  v,  LONDON  County  Council  {Re- 
spondents), (a.) 

Poor  law — Settlement — Pauper  lunatic — Amalgamation 
of  part  of  one  parish  with  whole  of  another  parish — 
Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61)— Poor  Law  Act,  1879  (42 
&  43  l^ict.  c.  d^)^Lunacy  Act,  1890  (63  <fc  54  Vtct. 
c,  5). 

Where  a  pauper  has  acquired  a  settlement  in  a  parish, 
and  subsequently  a  part  of  another  parish  is  added  to  and 
amalgamated  toith  the  former,  so  that  there  results  one 
enlarged  parish,  the  pauper's  settlement  is  not  lost. 

fieg.  V,  Inhabitants  of  Tipton,  3  Q,  B,  215,  and 
Dorkiog  Union  v,  St.  Saviour's  Union,  46  FT.  R.  309, 
[1898]  1  Q.  B.  694,  distinguished. 

SpedtJ  case. 

This  was  a  case  stated  by  the  London  Quarter 
Sessions  on  an  appeal  by  the  Guardians  of  the  Poor  of 
the  West  Ham  Union  against  the  order  of  two  of  the 
justices  in  and  for  the  oounty  of  London,  dated  the  16tti 
of  May,  1900,  whereby  it  was  adjudged  that  the  place 
of  the  last  legal  settlement  of  one  Ehzabeth  Heritage, 
a  lunatic  pauper  then  confined  in  the  Clay  bur?  Lunatic 
Asylum  of  the  London  County  Council  at  Woodford, 
in  the  county  of  Essex,  wa^  in  the  parish  of  West 
Ham,  in  the  county  of  Essex,  and  whereby  the 
Guardians  of  the  Poor  of  the  West  Ham  Union  were 

(a.)  Reported  by  E.  G.  Stillwell,  Esq.,  Barrister'^ 
at-Law, 
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ordered  to  pay  the  treasnrer  of  the  said  aeylnm  lor 
the  maintenanoe  of  the  said  pauper. 

The  appeal  was  heard  on  the  Gth  of  July,  1900,  at 
the  Glerkenwell  Quarter  Sessions  and  was  aUowed. 
The  facts  of  the  case  as  stated  are  as  follows : 
Elizabeth  Heritage  was  bom  in  Stephenson -street, 
Oanniog  Town,  in  the  parish  of  West  Ham,  in  the 
West  Ham  Union,  on  or  about  the  Uth  of  February, 
1852,  and  resided  at  3  and  5,  Widdioombe-terrace,  in 
the  said  parish,  for  about  seventeen  years  until  the 
month  of  August,  1888. 

She  resided  at  the  aforesaid  address  in  such  manner, 
and  under  such  circumstances  during  the  whole  of  the 
said  period  of  seventeen  years,  and  in  each  of  such 
years  as  to  render  her  irremovable  from  the  parish  in 
which  such  residence  took  place. 

By  an  order  of  the  Local  Government  Board,  dated 
the  21th  of  August,  1886,  and  made  under  the 
Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876,  as  amended  and  extended  by  the  Poor  Law  Act, 
1879,  it  was  ordwed  as  follows :  **  All  that  part  of 
the  said  parish  of  Wanstead  which  is  included  m  the 
borough  of  West  Ttam  shall  cease  to  be  part  of  that 
parish,  and  shall  be  amalgamated  with  the  said  parish 
of  West  Ham."  This  order  took  place  on  the  28th  of 
March,  1887. 

The  said  address  at  which  the  said  Elizabeth 
Heritage  so  resided  as  aforesaid  was  situate  in  the 
parish  of  West  Ham  as  constituted  previously  to  the 
date  of  the  said  order,  and  not  in  any  part  of  the 
parish  of  Wanstead. 

Elizabeth  Heritage  left  the  parish  of  West  Ham  in 
the  month  of  August,  1888,  and  did  not  thereafter 
acquire  a  settlement  in  any  parish. 

She  was  afterwards  found  in  the  hamlet  of 
Batdiff,  in  the  Stepney  Union,  in  the  county  of 
London,  and  was  sent  therefrom  to  the  said  Olaybury 
Lunatic  Asylum. 

By  an  order  of  two  of  the  justices  of  the  peace 
acting  in  aod  for  the  county  of  London,  dated  the 
14th  of  February,  1900,  the  said  pauper  lunatic  was, 
under  section  290  of  the  Lunacy  Act,  1890  (53  &  54 
Vict.  c.  5),  adjudged  to  be  chargeable  to  the  county 
of  London, 

On  the  15th  of  May,  1900,  the  London  County 
Council  procured  from  two  of  the  justioes  of 
the  peace  acting  in  and  for  the  county  of  London  the 
aforesaid  order  of  that  date,  whereby  amongst  other 
things  the  said  pauper  lunatic  was  adjudged  to  be 
settled  in  the  West  Ham  ITnion. 

On  the  above  facts  the  justices  at  quarter  sessions 
were  of  opinion  that  they  were  bound  by  the  case  of 
Dorking  Union  v.  SU  Saviour's  Union,  46  W.  B.  309, 
[1898]  1  Q.  B.  594,  and  that  in  their  opinion  the 
decision  in  that  case  applied  not  only  to  a  district 
where  the  pariah  is  divided,  but  also  where  a  district 
is  destroyed  by  reason  of  amalgamation.  They  there- 
fore allowed  the  appeal  of  the  Guardians  of  the  Poor 
of  the  West  Ham  tfnion. 

From  this  decision  the  London  County  Council  now 
appealed. 

Datdy,  for  the  London  County  Council. — ^The 
question  here  is  as  to  the  settlement  of  a  pauper 
lunatic  In  1886  a  small  portion  of  the  parish  of 
Wanstead  was  added  to  uie  parish  of  West  Ham 
and  the  justioes  at  the  quarter  sessions  have  held  that 
that  has  had  the  effect  of  destroying  all  pauper 
settlements  in  West  Ham  before  1886.  That  decision 
is  wrong.  The  present  case  is  distinguishable  from 
Dorking  Union  v.  8t.  Baviour*8  Union.  There  it  was 
decided  that  if  a  parish  were  divided  and  two  new 
parishes  made  out  of  it  under  the  Divided  Parishes 
Act  all  the  settlements  in  the  old  parish  are  gone.  In 
the  present  case  no  new  parish  is  created,  but  only  a 


part  of  one  parish  added  to  another  whole  parish. 
The  Dorking  case,  which  decided  that  the  old  law  in 
the  case  of  Beg  v.  Tipton,  3  Q.  B.  215,  must  still  be 
acted  on,  therefore  does  not  apply  here.  In  the 
case  of  Beg.  v.  The  Inhabitants  of  8t.  Martin,  New 
Sarum,  9  Q.  B.  241,  governs  the  present  case.  ^  There 
a  pauper  gained  a  settlement  in  a  parish  which  was 
afterwards  united  with  another  parish,  and  it  was  held 
ti)at  the  pauper  was  settled  in  the  united  parishes. 
The  meaning  of  that  case  is  that  where  you  unite 
parishes  a  settlement  existing  in  either  of  the  previooa 
parishes  which  are  united  is  not  lost.  So  here  where 
a  part  of  another  parish  is  added  to  a  whole  pariah 
a  settlement  existing  in  that  whole  parish,  previous  to 
the  addition  of  the  part  of  the  other  parish,  is  not 
lost. 

Counsel  also  referred  to  the  case  of  Bristol 
Guardians  v.  Guardians  of  ths  Barton  Begis  Union, 
66  L.  T.  Bep.  190,  40  W.  B.  Dig.  171. 

J.  C.  EarU,  for  the  Union  of  West  Ham.— Where  a 
pauper  becomes  chargeable,  there  he  must  be  kept  and 
maintained  unless  the  parish  in  which  he  is  settled 
can  show  a  lialulity  somewhere  else.  The  pauper  in 
the  present  case,  it  may  be,  loses  no  right  of  settlement 
in  West  Ham,  but  the  London  County  Council  cannot 
remove  a  pauper  to  West  Ham,  because  there  is  no 
power  under  which  they  can  do  so.  The  part  of 
Wanstead  which  is  joined  on  to  West  Ham  has  never 
been  under  any  liamlity  to  maintain  this  pauper.  As 
long  as  it  is  impossible  for  the  London  County 
Council  to  remove  a  pauper  to  West  Ham  without 
fixing  the  liability  on  that  part  of  Wanstead,  then  th^ 
cannot  do  it  at  all.  In  the  Tipton  case,  3  Q.  B.  215,  the 
pauper  could  not  be  removed  into  the  old  parish,  and, 
a  fortiori,  here  he  cannot  be  so  removed,  for  to  do  so 
would  be  to  also  remove  him  into  something  else. 
A  liability  cannot  be  imposed  on  part  of  a  parish,  by 
removing  a  pauper  there,  which  has  never  oeen  under 
any  liability  Idtiberto  with  reference  to  that  pauper. 
The  New  Sarum  case  has  no  bearing  upon  this  case.  In 
that  case  the  whole  question  turned  upon  the  con- 
struction of  the  terms  of  a  particular  Act  of  Parlia- 
ment. It  is  not  enough  here  to  say  that  the  parish  is 
still  called  the  parish  of  West  Ham.  It  is  not  a 
question  of  names,  it  is  a  question  of  substance,  and 
as  a  matter  of  fact  the  pansh  is  no  longer  the  same 
parish  of  West  Ham  because  it  has  been  altered  by 
the  addition  of  a  part  of  another  parish. 


Daldy  was  not  called  upon  to  reply. 


Darling,  J. — I  think  in  this  case  our  judgment 
must  be  for  the  London  County  CoundL  What 
happened  appears  to  have  been  this :  By  virtue  of  the 
Aots  of  Panuunent  which  have  been  cited  to  ub,  and 
of  the  order  of  the  Local  Government  Board,  a  part 
of  the  parish  of  Wanstead  was  added  to  the  parish  of 
West  Ham  and  was,  in  the  words  of  the  order,  amalga- 
mated with  it.  It  was  not  a  question  of  merely 
joining  one  to  the  other,  but  they  were  amalgamated 
in  the  sense  that  they  became  one.  The  parish  of 
West  Ham  from  tiiat  moment  exists  with  its  old 
overseers,  the  only  difference  being  that  the  autho- 
rities of  West  Ham  have  authority  over  the  area  of 
what  was  their  old  parish  and  also  over  the  portion 
joined  to  it  and  amalgamated  with  it,  whioh  was 
part  of  Wanstead. 

The  pauper  in  question  in  this  case  had  a  birth 
settlement  in  West  Ham.  and  it  is  said  that  that 
settlement  is  lost  and  gone  by  reason  of  the  amalga- 
mation with  West  Ham  of  a  part  of  Wanstead,  and 
in  support  of  Ihis  proposition  the  case  of  Beg*  v.  Tipitm 
is  dted.  What  happened  in  that  case  was  this,  and 
it  is  steted  exactly  by  Liodley,  M.B.,  in  his  judgment 
in  the  case  of  Dorking  Union  v.  8t»  Saviour's  Union, 
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where  he  says:  "  As  I  Tmderstand  the  law,  it  seems 
now  to  be  established  that  a  settlement  gained  by 
birth  is  a  settlement  gained  in  the  parish  and  not  in 
any  particular  part  ox  the  parish,  and  if  that  parish  is 
subdivided,  the  old  parish  ceases  to  exist,  and  the 
settlement  goes  with  it.  No  settlement  in  the  portion 
made  mto  a  new  parish  can  be  implied  in  favour  of  a 
person  who  had  acquired  a  bfarth  settlement  in  the 
old  parish  which  had  passed  away."  Now,  the 
Tipton  ease  has  been  followed  with  a  good  deal 
of  reluctance  by  the  judges.  I  do  not  myself, 
in  the  least,  wish  to  say  anything  which  would 
>°8S^  ^^^  i^  ^7  opinion  it  was  not  properly 
decided,  but  I  think  that  this  case  does  not  come 
within  Beg,  v.  Tipton  at  all.  The  reason  why  the 
pauper  in  that  case  lost  his  birth  settlement  was 
because  he  had  been  bom  in  a  parish  which  had 
passed  away.  In  the  present  case  the  pauper  was 
Dom  in  West  Ham,  and  West  Ham,  m  my  opinion, 
has  not  passed  away.  West  Ham  has  becm  amalga- 
mated with  a  small  portion  of  another  parish,  wUch 
has  been  joined  on  to  and  amalgamated  with  it ;  but 
West  Ham,  in  my  judgment,  still  remains,  and  the 
parish  in  which  the  pauper  was  settled  still  remains, 
although  the  boundaries  of  it  have  been  enlarged. 
In  the  case  of  Beg.  v.  The  Inhabitanta  of  St  Martin, 
New  Sarum  the  pauper  gained  a  settlement  in  parish 
J.,  and  afterwards,  by  Act  of  Parliunent,  that  parish 
was  united  for  all  but  ecclesiastical  purposes  with 
parish  B.,  by  the  title  of  the  united  parishes  of 
J.  and  B.  and  it  was  held  that  tiie  pauper  was 
settled  in  the  united  parishes  of  J.  and  B.  That 
would  haye  been  an  authorilj,  it  seems  to  me,  for 
this — ^that  if  all  West  Ham  and  all  Wanstead  parishes 
had  been  joined  together  with  the  title  of  the  united 
parishes  of  West  Ham  and  Wanstead,  the  paupers  of 
f)oth  would  haye  kept  their  settlements  in  the  united 
parishes.  But  what  has  happened  here  is  that  a  portion 
has  been  taken  off  Wanstead  and  amalgamated  with 
West  Ham.  Has  that  destroyed  West  Ham  so  as  to 
bring  it  within  the  Tipton  case  ?  I  do  not  think  so.  It 
may  have  destroyed  Waostead,  and  I  do  not  say  that 
it  has  not  done  so,  and  by  reason  of  the  Tipton  case 
the  paupers  situate  in  Wamtead  may  have  lost  their 
settlements,  but  although  one  may  think  that  that  is 
so,  I  do  not  see  that  that  forces  us  to  extend  the 
doctrine,  which  has  been  reluctantly  accepted  by  the 
judges  in  many  cases,  and  which,  is  laid  down  in  that 
case,  and  to  say  that  a  parish  is  destroyed,  or  has  ceased 
to  exist,  when  you  take  a  part  of  something  else  and 
add  that  part  to  it.  It  js  qnite  enough  to  say  that  the 
Tipton  case  settled  that  if  you  took  away  something 
from  the  parish  you  destroyed  that  parish,  but  it  has 
not  yet  been  settled  that  adding  something^  to  a 
parish  equally  destroys  it.  Then  there  is  the 
authority  of  the  case  of  Beg,  y.  The  InTiahitatUs  of  8t, 
Martin,  New  Sarum  for  saying  that  adding  one 
parish  to  another  parish  does  not  destroy  either  of 
them. 

It  seems  to  me,  therefore,  that  this  case  is  not 
brought  within  the  rule  which  has  been  laid  down 
in  the  Tipton  case,  and  unless  it  comes  within  that 
rule  the  pauper  is  not  deprived  of  her  settlement,  and 
for  that  reason  I  think  the  London  County  Goundl 
succeeds  as  against  the  parish  of  West  Ham,  where 
the  pauper  still  remains,  in  my  judgment,  settled. 

Channell,  J. — I  am  of  the  same  opinion.  It 
seems  to  me  to  come  to  this,  that  where  settlements 
have  been  acquired  in  a  parish,  and  that  parish  is 
destroyed,  that  then  the  settlements  are  gone  unless 
the  authority  which  has  destroyed  tha  parish  has 
made  some  provision  for  the  settlements,  which,  of 
course,  ought  to  be  done.  When  that  is  not  done  it 
is  because  it  has  been  overlooked;    but  there  is  a  ) 


provision  which  I  think  meets  the  case  under  the 
Dirided  Parishes  Act,  and  which,  as  far  as  I  can  see, 
i^  acted  upon  now,  because  the  point  has  been  before 
the  courts  and  is  therefore  now  foreseen.  -  But  where 
the  settlements  are  not  ia  fact  provided  for  by  the 
authority  which  destroys  the  parish,  there  the  settle- 
ments are  gone.  In  that  case  the  question  which  one  has 
to  consider  is,  what  is  a  destruction  for  the  purpose  of 

S reducing  that  result.  Now,  it  has  been  decided  in  the 
Tew  Sarum  case  that  the  addiog  to  one  parish  the 
entirety  of  another  parish  does  not  destroy  for  the 
purpose  of  settlements  the  parish  to  which  the  entirety 
of  another  parish  is  added.  What  we  have  to  say  is, 
whether  adding  to  one  parish,  not  the  entirety  of 
another  parish,  but  a  portion  of  another  pajrish, 
destroys  the  former  parish.  Inasmuch  as  the 
addmg  of  the  entirety  would  not  destroy  it,  I  do  not 
see  how  it  can  be  said  that  the  adding  of  a  part 
does  so.  Upon  that  ground  I  am  able  to  decide 
that  in  the  present  case  the  pauper's  settlement  is  not 
gone. 

Appeal  allowed. 

Solicitor  for  the  London  Ckjunty  Council,  TT.  A . 
Blaxland, 

Solicitor^  for  the  Qnardisns  of  West  Ham  Union, 
HOUarys, 


Q.  B.  Div.  (Div.  Court).      \  T>An  17  ift 

(Kennedy  and  Darling,  JJ.)  /  ^^'  ^ ' »  ^"• 

Hanson  v.  Waller,  (a.) 

Master  and  servant  —  False  imprisonment — Arrest  by 
servant-^ Liability  of  master. 

The  plaintiff,  a  barman,  who  toas  employed  by  tJie 
defendant,  the  owner  of  a  public-house,  was  given  into 
custody  on  the  charge  of  stealing  whisky  belonging  to  the 
defendant  by  M,,  who  was  the  manager  of  the  said  public^ 
house  and  the  servant  of  the  defendant,  M,,  in  giving 
the  plaintiff  into  custody,  acted  under  a  complete  mis^ 
apprehension,  and  withdrew  the  cfiarge  as  soon  as  they 
arrived  at  the  police-station. 

There  ukis  tvo  evidence  that  any  whisky  had  been  stolen, 
or  that  it  was  necessary  to  give  the  barman  into  custody 
in  order  to  protect  the  property  of  his  master.  The 
defendant  was  in  the  habit  of  visiting  his  public-house 
nearly  every  day. 

The  plaintiff  brought  an  action  against  the  defendant 
for  false  imprisonment. 

Held,  that  no  action  lay  against  the  defendant,  and 
that,  under  the  circumstances  of  the  case,  there  was  no 
evidence  that  there  was  any  implied  authority  on  the  paH 
of  the  manager  to  give  the  plaintiff  into  custody. 

Appeal  by  the  plaintiff  from  an  order  for  a  nonsuit  by 
the  deputy  counfy  court  judge,  F.  B.  Fitzroy  Cowper, 
Esq.,  sitting  at  Marylebone. 

The  action  was  brought  for  false  imprisonment 

The  plaintiff  was  a  barman  in  the  employ  of  the 
defenduit,  who  was  the  proprietor  of  a  public-house. 

The  defendant  employed  one  Moseley  as  manager, 
but  he  was  himself  in  the  habit  of  visiting  the  house 
nearly  every  day. 

On  the  15th  of  June,  1900,  the  plaintiff  was  at 
work  in  the  cellar  of  the  house,  when  the  manager 
entered,  accompanied  by  two  policemen,  and,  having 
made  a  remark  as  to  catching  the  plaintiff  thieving, 
gave  him  into  the  custody  of  the  policemen  on  a 
charge  of  running  whisky  from  the  cellar  into  a  cart 
which  was  standmg  at  the  door  and  was  ddiveriog 
mineral  waters. 

The  plaintiff  was  taken  to  the  police  station. 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 
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On  the  way  there  the  manager  found  that  he  had 
made  a  mistake,  and  told  the  constables  so. 

On  arrival  at  the  station  he  withdrew  the  charge 
and  the  plaintiff  was  released.  No  whisky  had  in 
fact  been  stolen,  and  the  manager  had  acted  imder  a 
complete  misapprehension. 

The  plaint^  then  bronght  an  action  for  false 
imprisonment  against  the  defendant,  his  employer. 

The  learned  deputy-judge  nonsuited  him  on  the 
ground  that  there  was  no  evidence  that  the  manager 
in  causing  him  to  be  arrested  was  acting  within  the 
scope  of  his  authority. 

From  this  decision  the  plaintiff  now  appealed. 

Stuart  Sankey,  for  the  appellant. — ^The  manager 
had  an  implied  authority  to  act  as  he  did,  and  it 
was  necessary  for  him  as  manager  of  a  public-house 
to  have  such  authority,  and  what  he  did  wai  to  pro- 
tect the  interests  of  his  master,  and  was  within  the 
scop9  of  his  employment-.. 

Counsel  referred  to  Sledman  v.  Baker  ds  Co,  & 
Another^  12  Times  L.  B.  451,  and  Moore  v.  Metropolitan 
Railway,  21  W,  B.  146,  L.  R.  8  Q.  B.  36. 

Lincoln  Reed,  for  the  respondeat. — Even  assuming 
that  there  is  an  implied  authority  in  the  manager  of  a 
public-house  to  give  persons  into  custody,  yet  here 
the  real  motive  of  the  manager  was  to  punish  tke 
barman  and  not  to  protect  his  master's  property. 
The  nonsuit  was  right.  There  is  no  difference 
between  this  case  and  that  of  Jones  v.  Duck  (Times, 
16th  of  March,  1900).  There  is,  however,  no  implied 
authority  for  the  manager*s  action,  and  his  master, 
therefore,  cannot  be  held  liable  for  what  the 
manager  did.  This  is  abundantly  clear  from  the 
cases  decided. 

Counsel  cited  Abrahams  v.  Deakin,  39  W.  B. 
183,  [1891]  1  Q.  B.  516;  Sledman  v.  Bak^\  Allen 
V.  South-West^n  Railway  Co.,  19  W-  B.  127,  L.  B. 
6  Q.  B.  65;  Edwards  v.  London  and  North-WeBiern 
Railway,  18  W.  B.  831,  L.  B  6  0.  P.  445. 

Stuart  Sankey  replied. 

Kennedy,  J. — In  this  case  the  plaintiff  briogs  an 
action  for  false  imprisonment  against  the  proprietor 
of  a  public-house  whose  manager  gave  him  into 
custody  on  the  charge  of  stealing  whiiky.  It  was 
argued  below  that  there  were  no  circimistances  in  this 
case  suoh  as  would  give  the  manager  an  implied 
authority  to  act  as  he  did.     The  learned  deputy- 

1'udge  thereupon  nonsuited  the  plaintiff,  and  I  think 
le  acted  quite  rightly  in  doing  so.  I  think  this  is  a 
cue  the  application  of  the  law  to  which  is  a  matter  of 
some  difficulty  though  the  law  itself  is  quite  clear  in 
principle.  In  each  case  it  is  a  question  of  the  par- 
ticolar  circumstances.  This  is  not  a  case  where  a 
person  has  been  appointed  to  aa  agency  which  in- 
cludes, as  iu  cases  relating  to  railway  bye-laws, 
the  duty  of  arresting,  if  necessary,  nor  is  it  a 
case  of  a  ^rson  within  whose  ordinary  duty 
it  falls  to  give  persons  into  custody.  The  ques- 
tion for  us  to  decide,  therefore,  is  whether  the 
circumstances  of  this  case  are  such  that  we  can 
say  the  manager  had  an  implied  authority  to  act  as 
he  did.  The  law  is  clearly  stated  in  Jones  v.  Buck, 
which  was  a  similar  case  to  this  one.  There  A.  L. 
Smith,  L.J.,  said:  ''Tlie  cases  showed  that  a  servant 
had  an  implied  authority  to  give  a  person  into  custody 
if  it  was  necessary  to  do  so  in  order  to  protect  his 
master's  property.  But  that  did  not  apply  here, 
because  the  master's  property  was  safe  before  the 
plaintiff  was  given  into  custody.  The  cases  also 
showed  that  a  servant  might  have  such  an  implied 
authority  derived  from  the  exigency  of  the  particular 
occasion." 

That  statement  of  law  is  binding  on  us.  It  is, 
however,  not  new  law. 


Then,  also,  in  the  case  of  the  Bank  of  New  South  Wales 
V.  Owstouy  4  App.  Cas.  270,  27  W.  B.  Dig.  156,  Sir 
Montague  Smith,  in  delivering  judgment,  says  at  p. 
288 :  '<  In  none  of  the  oases  referred  to  did  the  question 
of  the  authority  of  a  manager  or  agent  entrusted  ^th 
the  general  conduct  of  his  master's  business  arise. 
They  were  all  cases  of  particular  ajB^ncies  where  the 
agents  had  been  appointed  to  a  special  sphere  of  duty. 
The  result  of  the  decisions  in  all  these  oases  is  that 
the  authority  to  arrest  offenders  was  only  implied 
where  the  duties  which  the  officer  was  employed  to 
discbarge  could  not  be  efficiently  performed  for  the 
benefit  of  his  employer  unless  he  had  the  power  to 
apprehend  offenders  promptly  on  the  spot ;  though  it 
was  suggested  that  possibly  a  little  authority  might 
be  implied  in  thfl  supposed  cases  of  a  servant  in  charge 
of  his  master's  property  arresting  a  man  whom  he  had 
reason  to  believe  was  attempting  to  steal  or  had  actually 
stolen  it.  In  the  latter  of  these  cases  it  is  part  of  the 
supposition  that  the  property  might  be  got  back  by  the 
arrest,  but  in  such  a  case  the  time,  place,  and 
opportunity  of  consulting  the  employer  before  acting 
would  be  material  circumstances  to  be  considered  in 
determining  the  question  of  authority." 

That  decision  was  adopted  in  Abrahams  v.  Deakin. 
In  that  case  Lord  Esher,  M.B.,  referring  to  Bank  of 
New  South  Wales  v.  Owston,  says:  **Tnough  we  are 
not  bound  by  that  decision,  I  have  no  intention  of 
differioe  from  it ;  on  the  contrary,  I  adopt  it  in  every 
respect. 

We  next  come  to  the  case  of  Stedman  v. 
Baker,  before  Lord  Esher,  M.B.,  and  Kay  and 
A.  L.  Smith,  L. JJ.  In  that  case  the  Master  of  the 
Bolls  says :  "  It  might  be  that  if  the  manager  saw  a 
person  taking  away  the  property  of  his  master  he 
could  teke  that  person  into  custody  or  give  him  into 
custody  for  the  purpose  of  protecting  the  property  of 
his  master.  The  court  refused  to  decide  that  point 
in  Abrahams  v.  Deakin,  and  we  refuse  to  decide  it 
now." 

Now  in  the  present  case  is  there  any  evidence  to 
show  that  the  defendant  is  liable  for  the  act  of  the 
manager  P  In  {ny  opinion  there  is  not.  Were  there 
any  such  circumstances  as  are  mentioned  by  Sir 
Montague  South  in  his  judgment  iu  Bank  of  New 
South  Wales  v.  Owston  ?  1  tlunk  not.  Thii  is  not  a 
case  where  the  protection  of  the  property  could  only 
be  effectually  carried  out  by  giving  the  barman  into 
custody.  There  was  no  evidence  that  anv  whisky  had 
been  stolen  or  that  any  might  be  saved  by  an  arrest. 
There  was  no  evidence  that  it  was  within  the 
manager's  duty  to  arrest  persons  or  to  decide  whether 
a  person  should  be  arrested.  There  was  ample  oppor- 
tunity for  the  manager  to  consult  his  master,  who 
visited  the  house  every  day.  There  were,  in  my 
opinion,  no  circumstances  of  time  or  place  rendering 
the  arrest  necessary. 

For  these  reasons  I  think  that  the  judgment  of  the 
learned  deputy-judge  was  right  and  that  this  appeal 
must  be  dismissed. 

Darling,  J. — I  am  of  the  same  opinion.  It  is 
perfectly  settled  law  that  a  servant  may  in  certain 
circumstances  give  a  man  into  custody  in  order  to 
protect  his  master's  property.  But  that  is  not  the 
case  here.  There  is  no  question  here  of  either 
protecting  the  master's  property  or  of  getting  it  back. 
The  supposed  thief  was  not  running  away.  Under 
these  circumstances  it  was  not  necessary  to  give  him 
in  charge,  and  unless  there  can  be  shown  to  be  some 
such  necessity  the  master  cannot  be  held  responsible 
for  the  act  of  his  servant. 

Appeal  dismissed. 

Solicitors  for  the  appellant.  Baker  A  Francis, 
^     Solicitors  for  the  respondent,  QibtOHf  Uslier^  &  Co. 
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High  Cottbt. 


In  bx  Bbtts.— In  be  Child. 


HlOH  COTJBT. 


March  25. 


IN  BANKRUPTCY. 
K,  B.  Div.  1 

(Wright  and  Darling,  JJ.)  J 

In  re  Bbtts, 
Ex  'parte  Official  Begbiyeb.  (a.) 

BanJerupicy  —  Reacieaion  of  receiving  order  —  Debtor* s 
petition — Abuse  of  process  of  the  court — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  62),  s.  8. 

Where  a  receiving  order  has  been  made  upon  a  debtor^a 
petition,  the  court  may  rescind  such  receiving  order  upon 
proof  that  the  presentation  of  the  petition  was  an  abuse  by 
the  debtor  of  the  process  of  the  court. 

In  re  Painter,  43  IF.  E.  144,  [1895]  1  Q.  B.  85, 
distinguished. 

Appeal  from  an  order  of  the  registrar  of  the  coonty 
oonrt  at  Brighton  refoaing  to  rescind  a  reoelTing 
order  made  upon  the  debtor's  own  petition. 

The  debtor  had  been  three  times  bankrupt  between 
1891  and  1897,  and  had  not  obtaioed  hit  discharge  in 
any  of  the  three  cases.  He  had  an  income  of  £1,100 
a  year  under  his  marriage  settlement,  which  went 
over  to  his  wife  upon  bankruptcy. 

Upon  the  1st  of  September,  1900,  he  was  arrested 
under  an  order  made  in  the  county  court  at  Brighton 
for  non-payment  of  a  debt  of  £12  3f .  7d. 

Upon  the  3rd  of  September  the  debtor  filed  his  own 
petition,  and  a  receiving  order  having  been  made 
tiiereon  he  obtained  his  release  from  prison. 

The  official  receiver  thereupon  applied  to  the 
registrar  to  rescind  the  receiving  order  on  the  ground 
that  the  debtor  was  abusing  the  process  of  the  court. 

The  registrar  delivered  a  written  judgment  in  which 
he  expressed  a  very  unfavourable  opinion  of  the 
debtor's  conduct,  bat  concluded  that  he  was  bound 
by  the  case  of  In  re  Painter,  43  W.  B.  144,  [1895]  1 
Q«  B.  85,  to  refuse  to  rescind  the  receiving  order. 

The  official  receiver  appealed. 

Muir  Mackenzie,  for  the  appellant,  read  In  re  Fainter, 
and  was  stopped  by  the  court. 

The  debtor  appeared  in  person,  but  did  not  oppose 
the  appeal. 

Wbight,  J.— There  is  no  doubt  as  to  the  correct- 
ness of  the  law  laid  down  in  In  re  Fainter,  that 
where  a  debtor  files  his  own  petition  the  bankruptcy 
is  not  to  be  stopped  merely  because  he  has  done  it 
for  the  purpose  of  escaping  from  an  order  under  the 
Debtors  Act.  I  do  not  question  that  decision  in  any 
way.  Still,  there  must  be  a  limit,  and  if  in  fact  the 
debtor  is  in  the  habit  of  filing  petitions  and  renders  the 
bankruptcy  law  auxiliary  to  frauds  on  his  creditors, 
there  must  be  some  means  of  stopping  him.  A  case 
like  the  present,  where,  as  the  registrar  has  found  in 
fact,  the  debtor  obtains  credit  and  then  avoids  pay- 
ment by  presenting  petitions  in  bankruptcy,  must  be 
an  abuse  of  the  process  of  the  court.  The  receiving 
order  must  be  rescinded. 

Dabuno,  J. — I  am  of  the  same  opinion.  It  seems 
to  have  been  found  as  a  fact  that  the  debtor  has 
adopted  a  regular  scheme  for  avoiding  payment  of  his 
debts  or  committal  to  prison  for  their  non-payment. 
I  do  not  think  that  he  ought  to  be  allowed  to  reduce 
committal  orders  to  a  nullity.  The  receiving  order  in 
this  case  was  an  abuse  of  the  process  of  the  court  and 
must  be  rescinded. 

Appeal  allowed. 

Solicitor  for  the  appellant,  The  Bolide  to  tJie  Board 
of  Trade, 

(a.)  Beported  by  P.  M.  Fbanoke,  Esq.,  Barrister- 
at-Law, 


March  19. 


K.  B.  Div.  ) 

(Wright,  J.)  ] 

In  re  Child. 
Ex  parte  Child,  (a.) 

Bankruptcy — Fractice  —  Costs  — Appeal —  Security  for 
costs— Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  52)— 
General  Rules,  1886,  1890,  r.  131. 

The  deposit  of  £20  which  an  intending  appellant  is 
required  by  Bankruptcy  rule  131  ft)  lodge  in  the  High 
Court  as  security  for  the  cost  of  his  appeal  may  be 
applied  to  satisfy  the  costs  of  an  unsuccessful  application 
to  diminish  or  dispense  with  such  security,  as  well  as  to 
the  costs  of  the  actual  o/ppeal. 

Appeal  from  the  taxing-master  in  Bankruptcy. 

In  November,  1900,  Child,  the  debtor,  had  given 
notice  of  appeal  to  the  Divisional  Court  sitting  in 
Bankruptcy  from  an  order  of  a  county  court.  It 
became  therefore  necesssry  for  him  to  comply  with 
the  terms  of  rule  131  of  the  Bankruptcy  Biues  of 
1886—1890,  which  are  as  follows :  *<  At  or  before  the 
time  of  entering  an  appeal,  the  party  intending  to 
appeal  shall  lodge  in  the  High  Court  the  sum  of 
twenty  pounds  to  sfitisfy,  in  so  far  as  the  same  may 
extend,  any  costs  that  the  appellant  may  be  ordered 
to  pay.  Provided  that  the  Court  of  Appeal  may,  in 
any  special  case,  increase  or  diminish  the  amount  of 
such  security  or  dispense  therewith.'* 

On  the  22nd  of  November  Child  applied  to  the 
court  to  dispense  with  the  security,  but  his  applica- 
tion was  dismissed  with  costs.  On  the  26th  of 
November  he  paid  the  deposit  of  twenty  pounds  and 
entered  his  appeal,  which  was  eventually  dismissed 
With  costs.  When  the  costs  of  the  appeal  were  taxed 
the  taxing-master  directed  that  the  costs  of  the 
application  to  dispense  with  security,  as  well  as  the 
costs  of  the  actual  appeal,  should  be  paid  out  of  the 
deposit  of  twen^f  pounds. 

Child  appealea. 

E.  J.  Turrell,  for  the  appellant. — By  rule  131  a 
deposit  of  twenty  pounds  has  to  be  lodged  in  court 
to  satisfy  "  any  costs  that  the  appellant  may  be 
ordered  to  pay."  This  can  only  apply  to  the  costs 
of  proceedings  after  the  money  has  been  lodged  in 
court,  not  to  costs  incurred  before  the  deposit  has 
been  paid.  It  has  been  held  that  this  deposit  is 
security  only  for  the  costs  of  the  appeal  in  respect  of 
which  it  has  been  paid,  not  for  the  general  costs  of 
the  bankruptcy:  In  re  Scott  and  Mitchell,  39  W.  B.  32, 
7  Morr.  178. 

Neilson,  for  the  respondent. — ^The  costs  of  the 
application  to  dispense  with  security  form  part  of  the 
costs  of  the  appeal,  and  should  be  paid  out  of  the  sum 
lodged  in  court :  see  Kevans  v.  Joyce,  [1897]  1  Ir.  1, 
per  Fitzgibbon,  L.J.,  at  p.  5,  **  Costs  of  the  appeal 
mean  additional  expenses  first  incurred  in  the 
litigation  which  is  sta^d  by  the  notice  of  appeal — 
extra  expense  incurred  by  reason  of  the  appeid  being 
taken." 

Turrell  replied. 

Whioht,  J. — It  is  clear  from  the  wording  of  rule 
131  that  the  deposit  is  to  be  paid  into  court  as  security 
for  any  costs  of  or  in  relation  to  the  appeal.  Tne 
only  question,  therefore,  is  whether  the  costs  of  the 
application  to  dispense  with  security  were  costs  in 
relation  to  this  appeal.  I  am  of  opinion  that  they 
were.  The  appuoant  was  an  intending  appellant, 
and  the  application  certainly  was  in  relation  to  this 
appeal.  I  can  see  nothing  in  the  wording  of  the  rule 
to  limit  the  application  of  the  dex>osit  to  future  costs 

(a.)  Beported  by  P.  M.  Fbancke,  Esq.,  Barrister- 
at-Law. 
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High  Court. 


In  tetr  Goobb  of  Bilhah. 


HioH  CoxniT. 


only.     I  think,  therefore,  that  the  tttxing-maeter'B 
dedrion  mnBt  be  upheld. 

Appeal  dwmisHd, 

Solicitor  for  the  appellant,  BehrcTidt. 

Solicitors   for    the  respondeat,    Ward^  Ferka,    & 
McKay^ 


Prob.  Div.  &  Adm.  Div. 
Probate. 


Feb.  12;  March  11. 


In  the  Goods  of  Bblham.' 
BiGHABDBS  V.  Yates,  (a.) 
Probate  —  Practice — Adminiatration    bond —  Creditor — 
Bight  to  retain — Not  **  unduly  "  pre/erring. 

Quaare,  whether  a  creditor,  having  given  an  adminis' 
tration  bond  to  administer  the  estate  raieably,  is  not  bound 
not  to  prefer  his  own  debt,  despite  the  decision  of  Bomer, 
J.,  in  Danes  v.  Parry,  47  W.  B,  429,  [1899]  1  Ch.  602. 

This  was  a  motion  on  behalf  of  Roderick  Clement 
Bichardee  for  the  variation  of  an  administration  bond 
granted  to  tiie  defendant  Joseph  Graham  Yates. 

The  deceased  died  on  the  28th  of  October,  1898, 
having  left  incomplete  certain  baildiog  contracts. 

He  was  at  the  time  of  his  deaih  indebted  to  the 
defendant  Joseph  Qraham  Yates. 

On  the  25th  of  November,  1898,  a  grant  of  letters 
of  administration  was  issued  to  Mr.  Yates,  a  bond 
with  two  sureties  being  entered  into  by  him. 

The  bond  provided,  inter  alia,  that  the  defendant 
should  administer  the  estate  according  to  law, 
"  rateably  and  proportionably  and  according  to  the 
priority  required  by  law,  and  not  unduly  preferring 
his  own  debt." 

Bargrave  Beam,  K.C,  and  Griffith  Jones,  in  support 
of  the  motion,  relied  ou  In  the  Goods  of  Bracken- 
bury,  25  W.  B.  698,  2  P.  D.  272,  and  argued  that 
since  the  judgment  of  Bomer,  J.,  in  the  caie  of 
Davies  v.  Parry,  47  W.  B.  429,  [1899]  1  Ch.  602, 
the  construction  of  the  bond  had  been  altered. 
The  court  there  held  that  the  bond  gave  the 
administrator  the  power  of  preferring  his  own  debt  so 
long  as  he  did  not  do  it  unduly.  That  the  bond  still 
left  it  open  to  the  administrator  to  retain  his  own 
debt  BO  long  as  the  law  allowed  him  the  right  of 
retainer,  and  so  long  as  he  did  not  in  that  respect 
act  unduly.  In  consequence  of  this  judgment  the 
defendant  had  sought  to  swamp  the  estate  with  bis 
own  debt  to  the  detriment  of  other  creditors. 

Ingpen,  K,G.,  and  Whinney,  for  the  defendant, 
contended  that  there  was  no  jurisdiction  to  revoke 
the  grant,  and  even  if  it  was  revoked  the  revocation 
would  be  ineffectual,  as  the  defendant  had  a  right  of 
refcatner  which  was  a  vested  right  in  him  and  could 
not  be  thereby  divested  :  In  re  Bhoades,  47  W.  B.  561, 
[1899]  2  Q.  B.  347.  Neither  ought  the  court  to  act 
in  a  high-handed  way  and  force  a  new  contract  upon 
the  defendant.  The  fact  that  the  aefendant  had  got 
a  benefit  which  had  not  been  contemplated  when  the 
contract  was  made  was  no  ground  for  depriving  him 
of  it, :  In  the  Goods  of  Brackenbury, 

The  ttases  of  In  re  Jones,  34  W.  B.  249.  31  Ch.  D. 
440 ;  Blackborough  v.  Davis,  1  Salk.  38 ;  In  the  Goods 
ofBaddeley,  60  L.  T.  B.  237.  37  W.  B.  Dig.  6  ;  and 
Williams  on  Executors  were  also  cited. 

Babnes,  J.,  in  delivering  judgment,  said  that  the 
question  raised  a  matter  of  some  interest  and  of  no 
Itttie  difficulty.     The  motion  was  brought  by  Mr. 

(a.)  Beported  by  Gwtnnb  Hall,  Esq.,  Banister- 
at-Law. 


Bichardes,  a  creditor  of  the  deoeased,  in  otder  thst 
the  bond  in  question  might  be  varied  by  striking  out 
the  word  '*  unduly,*'  or  otherwise  varied  so  that  the 
estate  miffht  be  administered  without  the  admitns- 
trator  unduly  preferring  his  own  debt,  or,  in  tiie 
alternative,  that  the  grant  should  be  nwoked^  The 
deceased  died  intestate  in  October,  1898,  and  lettsn 
of  administration  were  granted  on  the  25th  of 
November  to  Mr.  Yates  as  a  creditor  of  the  deceassd, 
the  widow  having  renounced.  The  bond  given  by 
the  creditors  was  dated  the  23rd  of  November,  1898, 
two  days  prior  to  the  grant.  That  was  all  done  in 
the  usual  way.  On  the  29th  of  January,  1899,  tke 
applicant  took  out  an  originating  anmmwM 
against  all  other  oreditois,  and  it  appeared  that 
the  total  debts  of  the  deoeased  amounted  to 
£3,350  10s.,  Mr.  Yates's  quantum  aggregatins  to 
£950.  The  assets  of  the  deoeased  amounted  to 
£452  7s.  lOd.,  which  had  been  paid  into  conrt,  though 
tbere  was  now  a  further  sum  of  £520,  so  that  us 
total  assets  amounted  to  a  littie  more  than  the  wholB 
of  the  administrator's  own  debt.  If,  therefore,  he 
was  entitled  to  retain,  practically  speaking  thsre 
would  be  nothing  left  for  the  other  oreditors.  Ths 
question  therefore  raised  for  the  consideration  of  the 
oourt  was  whether  a  creditor  under  such  circam- 
stances  could  successfully  retain  or  was  he  bound  to 
distribute  rateably  P  The  daim  that  he  made  in  the 
administration  suit  he  based  upon  the  decision  of 
Bomer,  J.,  in  the  case  of  Damea  v.  Parry.  A 
small  question  of  fact  had  also  arisen  fai  the  oonne 
of  the  ease,  and  that  was  as  to  the  time  wheo 
he  first  put  forward  his  daim  to  retain,  and  his 
sdidtor  said  that  it  was  when  he  was  before  the 
master  in  Chambers,  between  the  21st  of  October, 
1899,  and  January,  1900.  The  oourt  felt  that  the 
•dedsion  of  Daviea  v.  Parry  was  binding  upon  it,  snd 
it  had  not  been  argued  that  that  dedsion  was  wrong; 
but  the  question  biing  indirectiy  raised  the  court  had 
fdt  it  incumbent  upon  it  to  make  careful  research  to 
appredate  aright  the  connderations  found  therria.  If 
that  case  were  questioned,  then  this  motion  would  be 
unnecessary ;  but  could  it  be  successfully  madein&oe 
of  that  case  ? 

Now  the  practice  of  this  court  appeared  to  be 
that  a  creditor  has  no  right  to  a  grant  of  ad- 
ministration except  by  Uie  practice  of  l£e  court,  sad 
administration  is  granted  to  him  if  there  is  no  one  else 
to  take  it  In  the  case  of  In  the  goods  of  Brackenbury 
the  grant  was  made  to  a  creditor,  no  bond  to  pay 
pro  rata  being  applied  for,  but  if  other  creditors 
petitioned  in  future  then  the  court  would  compel 
him  to  enter  into  artides  to  administer  rateably. 
In  Fonblanque  on  Equity,  1820,  Book  lY.,  Part  U, 
p.  407,  it  is  said  ''adxninistration  to  a  creditar 
generally  granted  on  condition  that  he  dsims  no 
preference  in  respect  of  the  administration."  Agaip, 
in  Toller  on  Executors,  1822,  at  p.  105,  it  is 
said,  <<  Where  on  the  renunciation  of  the  next-of-kin 
sev^al  creditors  apply  for  administration,  though 
the  court  may  prefer  anjr  one  of  them,  yet  on  tue 
petition  of  the  others  it  will  compd  him  to  enter  into 
artides  to  pay  debts  of  equal  desree  in  equal 
proportions  without  any  preference  of  his  own."  In 
Coote  and  Tristram's  Probate  Practice,  on  p.  43, 
a  form  is  given,  and  no. doubt  that  form  was  taken 
from  the  old.  forms  in  use  in  the  Ecdesiastical 
Courts;  but  hitherto  those  who  have  seardied  on 
behalf  of  this  court  have  not  been  able,  owing 
to  the  lapse  of  time,  to  procure  an  actual  bona 
given  by  those  courts  to  a  creditor.  In  the  1896 
edition  of  Coote  and  Tristram's  Probate  Ptaotioe, 
at  p.  718,  a  form  is  also  given,  but  it  ii 
substantially  the  same  as  the  one  above  referred  to ; 
but  m  a  note  thereto  it  is  said,  «  This  form  of  bood 
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High  Coubt. 


In  the  Goods  op  Bblham.— Bartleit  v.  Hiooins. 


Court  of  Appeal. 


pro  rata  is  Bupplemental  to  the  ordinary  bond  which 
the  creditor  administrator  givev,  bat  it  ia  now  the 
practice  to  incorporate  in  the  ordioary  administra- 
tion bond  the  special  clause  to  pay  pro  rata,''  la 
1877»  in  Brackenhury*3  caee,  ackniniitration  with 
the  will  annexed  was  granted  to  a  creditor  of  the 
deceased,  but  no  application  was  at  that  time  made 
to  the  court  by  any  other  creditor  to  order  the 
administrator  to  give  a  bond  conditional  to  divide  the 
estate  rateably  amongtt  all  the  creditors;  but  the 
other  creditors  of  the  deceased  institated  prooeediags 
in  Chancery  for  the  adminiitration  of  the  estate 
under  liie  direction  of  the  court.  The  application, 
however,  failed  in  that  case,  because  the  other 
creditors  had  failed  to  take  a  pro  rata  b3nd.  In 
all  future  casop,  however,  since  then  every  creditor 
taking  a  bond  took  it  pro  rata  until  the  case 
of  Daviea  v.  Parry,  The  decision  of  that  case 
is  that  the  personal  representative  may  still 
retain  his  own  debt,  notwithstanding  the  pressnt 
form  of  a  creditor*s  administration  bond  which 
provides  for  due  course  of  administration  rateably 
and  proportionably  and  according  to  the  priority 
required  by  law  and  not  unduly  preferring  his  own 
deot  or  the  debts  of  any  other  of  the  creditors  of 
the  deceased.  Beferring  to  the  words  "  not  unduly 
preferring  his  own  debt/'  Bomer,  J.,  is  there  reported 
to  have  observed  that  those  words  w«re  put  in  on 
purpose  to  exclude  the  right  of  retainer,  and  that  the 
bond  there  in  question  was  settled  in  its  then  form  in 
consequence  or  the  decision  in  In  the  Goods  of 
Brackenhury,  Hts  attention,  however,  did  not  appear 
to  have  been  drawn  to  the  old  practice  of  the  court, 
which  inserted  the  words  for  the  very  purpose  of 
preventing  a  creditor  from  preferring  his  own 
debt.  Moreover,  in  coming  to  this  decision  the 
learned  judge  who  tried  the  case  observed,  *'  I  have 
been  so  reluctant  to  allow  this  claim  of  retainer,  and 
personally  feel  it  so  unjust,  that  I  have  had  tbb  case 
re-argued  to  lee  if  I  can  find  any  ground  on  which  I 
could  bate  a  judgroeat  that  the  right  of  retainer 
ought  not  to  be  allowed  "  Now  I  have  read  that 
judgment  with  very  great  care,  and  more  tbai 
oi  ce,  bat  there  was  no  case  therein  cited  where  there 
had  been  a  pro  rata  bond,  and  it  appears  that  the 
judgment  pronounced  was  confined  to  criticisms  of  the 
actual  wording  of  the  bond  itself.  Now  it  appears  to 
me  that  the  reason  for  that  judgment  is  uiat  the 
administrator  ought  to  be  allowed  to  pay  such  debts 
as  he  knew  of.  because  he  is  in  a  difficult  position;  but 
I  fail  to  appreciate  the  hardship  of  the  position  if  he 
chooses  to  take  the  bond  on  those  tormp.  Moreover, 
he  could  protect  himself  by  a  Chancery  suit  to  admin- 
ister the  estate  under  section  29  of  22  &  23  Vict.  c. 
35,  and  under  tbe  Bankruptcy  Acts.  The  effect  of 
that  decision  is  to  render  the  whole  of  the  pro  rata 
clause  nugatory,  as  the  basis  of  the  decision  is  that 
there  is  no  necessity  to  administer  rateably  and  pro- 
portionably. Ii*,  however,  a  number  of  creditors  had 
petitioned  it  could  not  be  contended  that  the  adminis- 
trator could  prefer  any  one  of  those  creditors;  why, 
then,  should  he  be  allowed  to  prefer  himself? 
LyUleton  v.  CrosSf  3  B.  &  C.  317.  Although  it  is 
probable  that  the  purport  of  the  subsequent  words 
•*  unduly  prefening"  were  thus  intended  in  the 
Eccl<>»iastica]  Court,  and  though  I  have  made  research 
into  the  matter,  it  is  too  remote  to  ascertain.  How- 
ever, in  order  that  the  position  of  tbe  creditor  might 
be  made  more  dear,  the  form  of  the  bond  has  now 
been  altered ;  and  in  the  Weekly  Notes  of  the  23rd  of 
December,  1899,  the  President  is  reported  to 
have  said  that,  althoufth  the  words  **  not 
unduly  preferring  his  own  debt"  were  understood, 
no  doubt,  wrongly,  to  have  the  effect  of  preventing 
an  administrator  appointed  in  the  ordinary  course  of ; 


law  from  preferring  himself  and  paying  his  own  debt, 
even  though  the  estete  should  be  insolvent,  Bomer, 
J.,  in  the  case  of  Davies  v.  Parry,  1  Ch.  602,  decided 
that  the  effect  of  that  provision  in  the  bond  was 
to  enable  the  administrator  to  pay  his  own  debt 
in  priority  to  others,  since,  although  a  preference,  it 
was  not  by  law  an  undue  preference.  *'  In  future,'* 
said  the  President,  '*the  word  'however'  will  be 
sabstituted  for  *  unduly,'  so  that  the  bond  will  read, 
'  not,  however,  preferring.'  *'  It  is  with  very  great 
diffidence  and  all  possible  deference  to  tbe  decision  of 
Bomer,  J.,  that  I  comment  upon  it,  but  at  present, 
being  bound  by  it,  I  feel  it  my  duty  to  do  so,  for  if  it 
is  not  supported  iu  the  Court  of  Appeal  this  motion  is 
an  unnecessary  motion.  The  court  is  asked  to  do  one 
of  two  things,  but  as  it  is  I  think  that  I  can  do 
neither  one  thing  nor  the  other.  I  do  not  think  that 
I  can  alter  the  bond,  for  tbe  court  cannot  make 
a  new  contract  with  the  adminiitrator.  Nor  can  I 
effectively  do  wh»t  was  suggested  iu  In  the  Goods  of 
Brackenbury,  No  doubt  the  court  has  power  to 
revoke  the  grant,  but  I  cannot  see  that  the  creditor 
and  administrator  has  acted  improperly.  There  still 
remains  this  difficulty  also.  In  Williams  on  Execu- 
tors, 503,  it  is  said.  **  If  adoiinistration  be  committed 
to  a  creditor  and  afterwards  be  repealed  at  the  suit  of 
the  next-of-kin,  the  creditor  shall  retein  against  the 
rightful  administrator  and  his  disposal  of  goods  even 
pending  bis  citation  till  sentence  of  repeal  is  good  "  : 
Blackborough  v.  Davis.  Further,  in  In  re  Ehoades, 
Lindley,  M.B.,  said,  '*  The  older  common  law 
authorities  go  far  to  show  that  if  an  executor  was  a 
creditor  of  his  deceased  testator  and  had  assets  in  his 
huids  sufficeot  to  pay  his  debt  (and  all  others  of  a 
higher  degree  if  any),  such  debt  was  treated  as 
extinguished."  Therefore,  even  if  I  revoked  the 
grant  of  administration,  it  would  not  destroy  the  right 
of  retainer.  For  these  reasons  I  cannot  accede  to  this 
motion,  but  will  give  the  applicant  every  facility,  if 
he  so  desires  it,  to  go  to  the  Coart  of  Appeal ;  and  I 
have  sought  to  so  deal  with  this  case  that  that  court 
may  have  all  the  materials  before  it.  Following  In 
the  Goods  of  Brackenhury ,  the  costs  must  be  paid  out 
of  the  estate. 

Solicitors,  Woosnam  &  Smith  ;  H,  B,  WurreU  dh  Son, 


(Soutt  Of  appeal. 


From  K.  B.  Div.  \  .     .,  no 

(OcUins  and  Stirling,  L.JJ.) }  ^^^  ^^* 

BaRTLETT  v.  HiGOIIfS.  (o.) 

Practice — Costs — Taxation^Party  and  party  costs — 
Dej}Ositioji8  taken  on  examination  before  trial  not  vned 
at  trial-^Ord.  65,  r.  27  (29). 

Where^  under  an  order  for  examination,  a  witness  is 
examined  before  trial,  but  the  witness  is  present  at  the 
trial  and  his  depositions  are  not  read,  the  costs  of  his 
examination  may  be  allowed  if  having  regard  to  the  state 
of  affairs  ot  the  date  of  the  (xaminaiion,  they  were 
reasonably  and  properly  incurred. 

This  was  an  appeal  from  tbe  decision  of  Bidley,  J., 
refusing  to  review  the  taxation  of  a  bill  of  costs  by 
the  master. 

The  action  in  connection  with  which  the  texation 
arose  was  brought  in  respect  of  certain  money- 
lending  transactions. 

{a.)  Beported  by  H.  Claughton  Scott,  Esq.^ 
Barrister-at-Law. 
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The  plaintiff,  who  was  an  officer  ia  the  militia,  was 
the  only  penun  present  at  certain  interviews  witb  the 
defendant,  and  it  was  admitted  that  his  evidence  was 
essential  to  his  case. 

Several  months  prior  to  the  hearing  of  the  action 
the  plaintiff  yolunteered  for  the  war  in  South  Africa, 
and  was  informed  by  his  commanding  officer  that  he 
might  f  xpeot  to  receive  orders  to  pro<^ed  to  the  front 
on  very  ihort  notice,  and  he  consequently  obtained 
three  days'  leave  of  absence  in  which  to  wind  up  his 
affairs. 

Under  these  circumstances  his  legal  advisers, 
having  previously  obtained  the  necessary  order  for 
the  exauiination  of  the  plaintiff,  had  hid  depositionB 
taken  m  the  usual  manner.  The  plaintiff,  however, 
did  not  proceed  to  tae  front,  and  was  present  iu 
person  at  the  trial,  but  he  was  not  called  as  a  witness, 
as  the  defendant,  after  hearing  the  opening  speedi  of 
counsel,  consented  to  judgment  against  him,  with 
costs,  upon  certain  terms. 

When  the  costs  came  to  be  taxed  the  master  dis- 
allowed the  costs  of  the  examination  of  the  plaintiff, 
holding  himself  bound  by  Ord.  65,  r.  27  (29),  and  by 
the  decision  in  Bidleu  v.  Sutton,  11  W.  B.  314,  32  L.  J. 
Exch.  122,  and  Ridley,  J.,  reluctantly  held  himself 
bound  by  the  same  decision. 

Bray,  K.C.  (W.  B.  Allen  with  him),  for  the  appel- 
lant.— The  case  of  the  Duke  of  Beaufort  v.  Earl  of 
Aahbumbam,  11  W.  B.  267,  32  L.  J.  0.  P.  97,  is 
clearly  in  our  favour.  That  was  followed  at.  an 
interval  of  a  few  days  by  Eidley  v.  SuUont  which 
the  master  and  Bi<iley,  J.,  have  considered  binding 
upon  them.  Each  c«se  most  be  decided  on  its  meiits. 
No  hiuxl-»ud-fa8t  rule  has  been  laid  down  by  these 
oases.  Sach  costs  may  be  allowed,  althoago  the 
wicDess  examined  appears  at  the  trial :  Delaroque  v. 
8.  8.  Oxeuholme  <fc  Co.  (1883).  W.  N.  227.  The 
question  was  of  vital  importance  to  the  plaintiff,  as 
tne  dt»f  endaut  held  his  eutire  property  as  a  security. 

Bu/ue  leaacSi  K,C,  (Montague  Shearman  with  him). 
— As  a  fact,  it  was  not  necessary  to  have  taken  the 
plaintiffs  evidence.  The  examination  was  merely  a 
luxury :  per  Malins,  V.O  ,  Smith  v.  Butler,  L.  B.  19 
Eq.  473,  at  p.  476,  24  W.  B.  Dig.  187.  In  Delaroque 
V.  S.  S,  Oxenholme  &  Co,,  a  new  allegation  had  been 
inserted  in  the  defence,  and  this  ueceasitated  the  calling 
of  the  witness.  In  both  the  Duke  of  Beaufort  v  Earl 
Aahbumham  and  Eidley  v.  SuUon  the  court  followed 
the  d«'Ci«ioa  of  the  master.  Moreover,  th9  master 
exercised  bis  discretion  under  Ord.  65,  r.  27  (29),  and 
the  court  will  not  disturb  his  decision* 

Collins,  L.J.^I  am  very  loath  to  treat  this  case 
as  a  quettion  of  discretion,  but  I  think  the  master 
has  nut  uted  his  untrammelled  discretion  in  the 
matter,  as  he  thought  himself  bound  by  the  decision 
in  Ridley  v.  Sutton,  I  do  not  think  tbat  is  really  a 
decision  iu  point.  That  case  was  deoided  in  1863 
under  1  Will.  4,  c.  22.  The  Court  of  Exchequer  came 
to  the  conclusion,  under  that  Act,  that  the  costs  could 
not  be  daimed  unless  the  evidence  so  t%ken  was  used 
at  the  trial.  At  the  same  time  the  Court  of  Common 
Pleas  in  the  Duke  of  Btaufort  v.  Earl  ABhhumham 
thooght  tney  had  a  discretion  in  the  matter.  Now, 
under  the  Judicature  Acts,  by  Ord.  65,  r.  27  (29), 
quit<)  a  different  rule  ii  laid  a  own..  "  As  to  costs  to 
Dc>  paid  or  borne  by  another  party,  no  costs  are  to  be 
allowed  which  do  not  appear  to  the  taxing  officer  to 
have  been  necessary  or  proper  for  the  attainment  of 
justice  or  defending  the  rignts  of  the  party,  or  which 
appear  to  the  tiixing  officer  to  have  been  ioonrred 
throngh  over-caution,  negligence,  or  mistake,  or 
merely  at  the  desire  of  tiie  party."  Whether  the 
course  adopted  was  "necessary  or  proper"  must  be 


gauged  not  by  the  event  which  ultimately  ha^pened^ 
but  by  the  state  of  facts  ezistiog  at  the  tune  whan 
the  legal  advisers  had  to  make  up  their  minds  ia  the 
matter.  The  test  is,  was  the  advice  given  due  to  over*- 
caution  or  to  negligence;  was  it  lesaonabU  or 
necessary  F  The  case  is  on  all  fours  with  Ddaroqu/e 
Y.  S.  S.  Oxenholme  A  Co.  The  introduction  of  a  new 
plea  in  that  case  is  immaterial.  In  Smith  v.  BulUr 
Malins,  V.O.,  was  dealing  with  what  was  a  mere 
luxury.  The  evidence  in  this  case  was  vital ;  and 
the  plaintiff's  advisers  would  have  been  negligent  had 
they  not  so  taken  his  evidence. 

Stibliko,  L.J.— My  only  difficulty  throughout  this 
case  has  been  whether  we  ought  to  overrule  the 
decision  of  the  taxing-master.  In  my  judgment  it  ii 
not  correct  to  say  that  costs  ought  not  to  be  allowed 
merely  because  in  the  event  they  prove  to  be  un- 
necessary. The  question  is,  were  they  properly 
incurred  viewing  the  matter  at  the  time  when  the 
examination  took  place  ?  In  my  opinion  they  were 
eminently  proper  at  tbat  time. 

Appeal  allowed* 

Solicitors,  Chinnere;  Horee,  PaUieon^  &  Balhnr$U 


Prom  K  B.  Div.  ) 

(A.  L,  Smith,  H.B.,  an4  Collins  | 

and  Bomer,  L.J  J.)  J 


April  2. 


DUXBTTBT  AND  OtHBBS  t;.  BAELQW  AHD  AVOTHSB.  (o.) 

Practice — Coste — Action  founded  on  contract  ^Separate 
causes  of  action  against  two  defendants — Sum  not 
exceeding  £oO  recovered  against  one — Ord,  65,  r.  12, 

The  pla\ntiff4,  who  were  trustees  of  a  friendly  society, 
brought  an  action  in  the  High  Court  against  two  de- 
fendants claiming f  as  against  the  first  defendaid%  the 
treasurer  of  the  society,  a  sum  of  £90  as  money  Iiad  and 
received  hy  him  for  the  society,  and  a$  against  both 
defendants  the  sum  of  £50  upon  a  joint  and  several 
bond  for  that  amount  in  favour  of  the  society  for  the 
due  performance  by  tlu  first  defendant  ^f  his  duties  a« 
(reasttrcr.  At  the  trial  the  plainOjfs  recovered  judg- 
ment against  the  first  d^endaat  for  £90,  and  against 
the  tv)o  dtfendants  on  the  bond  for  £50. 

Held,  that,  under  ord,  65,  r.  12,  tlie  plaintiffs  were 
not  entitled,  cm  against  the  second  defendant,  to  costs  on 
the  High  Court  scale. 

Appeal  frcm  an  order  of  Qrantham,  J.,  at 
chambws. 

The  plaiutiffi  were  the  trustees  of  a  frieodly  society, 
of  which  the  defendant  Barlo«r  was  the  treasurer. 
The  defendant  Barlow  and  the  defendant  Biohardson, 
as  his  surety,  had  executed  a  joint  and  several  b<md 
in  favour  of  the  plaintiffs  in  the  sum  of  £50  for  the 
performance  by  Barlow  of  his  duties  a^  treaiurer. 
Barlow  having  received  the  sum  of  £90  9s.,  the 
moneys  of  the  society,  for  which  he  had  not  aooouo- 
ted,  the  plaintiffs  brought  an  action  in  the  Queen's 
Bench  Division  against  both  defendants  to  recover 
£50  on  the  bond,  and  against  the  defendant  Barlow 
to  recover  £90  9i.  as  money  had  and  received  to  the 
plaiatiffi*  use. 

At  the  trial  the  judge  entered  judgment  for  tbe 
plaintiffd  for  £50  as  against  both  defendants  on  thjs 
bond,  and  for  £90  95.  against  the  defendant  Barlow, 
with  c:sts  agatnit  Barlow  and  such  costs  against 
Bichardson  as  the  plaintiffs  were  entitled  to.  The 
learned  judge  refused  to  make  a  special  order  givieg 
the   plaintiffs  costs  as  against   Bichardson   on  the 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Barrister-at- 
Law.  •     • 
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High  Court  code,  and  the  master  refused  to  tax  the 
costs  as  against  him  on  the  High  Court  soale. 

On  appeal,  Ghrantham,  J.,  dirooted  him  to  do  so. 

Biohardson  appealed. 

(/.  Brooke  LiUle,  for  the  defendant  Biohardson. — 
The  causes  of  aotion  against  the  defendants  were 
separate  and  distinot.  Upon  the  cause  of  aotion 
against  Bichardson  the  plaintifb  only  recovered  £50, 
and  therefore  as  against  him  tfaey  are  not  entitled  to 
High  Court  costs  by  reason  of  ord.  65.  r.  12 :  Milling' 
ton  ▼.  Barwood,  40  W.  B.  481,  [1892]  2  Q.  B.  166. 
The  case  is  covered  by  Solomon  v.  Mtdliner^  ante, 
p.  364,  [1901]  1  Q.  B.  76,  though  that  case  was 
decidea  on  section  116  of  the  County  Courts  Act, 
1888. 

W.  Ellis  Hill,  for  the  plaintiff^.— Section  116  of 
the  County  Courts  Act,  1888,  does  not  apply.  Unless 
tbe  case  comes  within  ord.  65,  r.  12,  the  plaintiffs  are 
entitled  to  High  Court  costs.  There  was  only  one 
judgment  in  the  action  against  both  defendants.  The 
plaintiffs  h«Y6  recovered  by  that  judgment  a  sum 
exceeding  £50,  as  they  have  recovered  by  the  judg- 
ment £90  9.4.  ;  ord.  65,  r.  12,  therefore  does  not  apply. 
Solomon  V.  Mulliner  is  not  in  point,  as  the  only  judg- 
ment was  against  Mulliner  for  £2. 

A.  L.  Smith,  M.B. — In  my  opinion  the  order  of 
the  learned  judge  is  wrong.  The  plaint^s  brought 
an  action  against  Barlow  and  Bichardson  to  recover 
£50  on  the  bond.  Biohardson  was  liable  in  that 
action  for  £50  at  the  most.  In  that  aotion  the 
plaintiffs  also  put  forward  a  claim  for  £90  9s.  against 
Badow  for  money  had  and  received.  Those  were  two 
separate  and  distinct  causes  of  action.  At  the  trial 
the  plaintiffi  recovered  judgment  against  both 
defendants — that  is  to  say,  against  Barlow  and 
Biohardson  on  the  bond  for  £50,  and  against 
Barlow  for  £90  9s«  The  learned  judge  at  the  trial 
refused  to  make  an  order  giving  tbe  plaintiffs  High 
Court  costs  against  Biohardson,  leaving  ttiem  to 
recover  any  costs  which  the  law  allowed.  Hie  ques- 
tion, therefore,  which  we  have  to  dedde  is  whether 
the  pl«intiffi9  are  entitled  as  against  Bichardson  to* 
High  Court  costs.  In  my  opinion  they  are  not.  By 
ord.  65,  r.  12,  **  in  actions  founded  on  contract,  in 
which  the  plaintiff  reoovers,  by  judgment  or  other- 
wise, a  sum  (exclusive  of  costs)  not  exoeediog  £50,  he 
shall  be  entitled  to  no  more  costs  than  he  would  have 
been  entitled  to  had  he  brought  his  action  in  a 
county  court,  unless  the  court  or  a  judge  otherwise 
orders."  In  my  opinion  that  means  ttiat  the  plaintiff 
is  to  be  entitled  to  no  more  oosts  as  against  tbe 
defeadant,  against  whom  he  recovers  judgment  for  a 
sum  not  exceeding  £50,  than  be  would  have  been 
entitled  to  h«d  he  broueht  the  action  in  the  county 
court.  The  plaintiffis  only  recovered  £50  as  against 
Bichardson,  and  therefore  they  are  not  entitled  to 
High  Court  costs  as  against  him. 

Collins  and  Bomeb,  L. JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  plaintiffs,  Jaques  &  Co.,  for  J,  €• 
Malcolm,  Leeds. 

Solicitors  for  the  defendant,  Vincent  d:  Vincent,  far 
Peckover  &  Scriven,  Leeds. 


From  Chan.  Div.  ")  «,    «  ,.  |„  ,«. 

(Bigby,  Vaughan  Williams,  *^**'a' ti'  i  '      ' 

and  Stirling,  L.JJ.)       j  ^^^  ^' 

Taylob  v.  London  and  County  Banking  Co. 
London  and  County  Banking  Co.  v.  Nixon,  (a.) 

Mortgage — Prioriti^ — Trtist — Fraud  of  trustee — Legal 
estate — Tabida  in  uaufragio— i^e^^ton  hack. 

The  rule  that  an  equitable  mortgagee  without  notice 
may  gain  priority  by  getting  in  'the  legal  estate,  even 
though  in  the  interval  he  has  received  notice  of  a  prior 
incumbrance,  does  not  apply  where  there  is  an  express 
trust  for  the  incumbrancer  whose  equity  it  is  sought  to 
displace. 

As  between  purely  equitable  titles,  that  one  vnll  have 
priority  which  has  the  better  right  to  call  for  the  legal 
estate, 

Oondtict  which  will  postpone  an  incumbrancer  con" 
sidered. 

This  was  an  appeal  from  a  decision  of  Farwell,  J. 

The  facts,  which  are  more  fully  set  forth  in  the 
judgment,  were  as  follows : 

Prior  to  the  year  1897  Frederick  Talbot  Tasker,  of 
the  firm  of  Talbot  &  Tasker,  solicitors,  was  a 
customer  of  the  plaintiffs  at  their  Holbom  branch, 
and  as  such  became  largely  indebted  to  them. 

The  plaintiffd  required  him  j  to  give  them  some 
security,  and,  accordingly,  on  the  14th  of  August, 
1897,  be  deposited  with  the  plaintiffs  four  indentures 
of  mortgage  relating  to  house  property  in  the  county 
of  Middlesex,  and  on  the  same  day,  by  a  deed  of 
charge,  he  charged  in  favour  of  the  plaintiffd  all  his 
interest  in  the  property  comprised  iu  the  deposited 
indentures  as  a  security  for  the  ptyment  on  demand 
of  all  moneys  owing  from  him  to  the  plaintiffs. 

By  this  document  Tasker  undertook  on  request  to 
execute  a  legal  mort^^age  to  the  bank,  or  such  person 
or  persons  as  they  nught  appoint.  And  he  declared 
that  during  the  continuance  of  the  security  he  would 
hold  all  his  present  and  future  estate  thereby  charged 
'*  in  trost  for  you  as  such  mortgagees  as  aforesaid,  and 
will  oonvey  the  same  as  you  shall  direct."  And  he 
authorized  the  bank  during  the  continuance  of  the 
security  by  deed  to  remove  him  or  any  other  person 
from  being  a  trustee  in  respect  of  the  trust  therein- 
before declared,  and  to  appoint  themselves,  or  any 
persons  or  person,  to  be  trustees  or  a  trustee  in  respect 
of  the  said  trust,  and  thereupon  to  make  a  declara- 
tion vesting  all  his  said  estate  in  such  new  trustees  or 
trustee.  And  Tasker  thereby  irrevocably  appointed  the 
then  headmanager,theohief  accountant,  andtheoountry 
manager  of  the  bank,  and  every  two  and  one  of  them, 
or  the  persons  for  the  time  being  holding  those  re- 
spective offices,  and  every  tsro  and  one  of  them  jointly 
and  severally,  his  attorneys  and  attorney  for  him,  and 
on  his  behalf  and  as  his  act  and  deed,  to  make,  execute, 
and  deliver  every  or  any  such  further  mortgage  or 
mortgages  as  aforesaid. 

By  an  indenture  dated  the  5th  of  April,  1898,  and 
expressed  to  be  made  between  F.  T  Tasker  of  the  one 
part  and  the  plaintiffs  of  the  other  psrt  (executed  on 
behalf  of  F.  T.  Tasker  by  officials  of  the  bank  as  his 
attorneys),  the  several  principal  sums  owmg  on  the 
security  of  the  mortgages  were  assigned  and  con- 
veyed by  F.  T.  Tasker,  as  beneficial  owner,  to  the 
plaintiffs,  and  the  hereditaments  and  premises  com- 
prised were  granted  and  conveyed  to  the  plaintiffs  as 
a  security  for  the  payment  of  all  moneys  secured  by 
the  deed  of  charge  of  the  14th  of  Augost,  1897.  . 

The  five  mortgages  deposited  wich  the  plaintiffs 
were  held  by  F.  T.  Tasker  as  trustee  of  a  marriage 

(a.)  Reported  by  S.  E.  Williams,  Esq.,  Barrister- 
,  at-Law. 
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settlement,  called  the  Tiisker  settlement,  and  formed 
part  of  the  funds  thereby  settled. 

From  1890  to  1895  he  was  sole  tmstea,  but  on  the 
25th  of  February  in  the  latter  year  the  defendant 
Samuel  Nixon  was  appointed  his  co-tmstee. 

In  Biaroh,  1898,  F.  T.  Tasker  absconded,  and  was 
afterwards  adjudicated  bankrapt 

On  the  10th  of  February,  1900,  Biohard  F.  K. 
Goswell  was  appointed  a  trustee  of  the  setUement  in 
the  pkoe  of  F.  T.  Tasker,  and  the  trust  estate  was 
duly  Tested  in  the  defendants. 

When  the  document  of  the  14th  of  August  was 
executed  the  bank  had  no  notice  that  Tasker  was  a 
trustee  of  the  property,  but  they  had  received  notice 
of  the  trust  before  they  executed  on  his  behalf  the 
mortgage  of  the  5th  of  April,  1898. 

Both  parties  in  this  action  claimed  priority  over  the 
charge  or  security  of  the  other  in  tiie  matter  of  the 
mortgages. 

Farwell,  J.,  held  that  the  defendants  were  entitled 
to  priority  over  the  bank. 

The  bank  appealed. 

Warmingion,  K.C.^  Bramwell  Davie,  K.G,,  and 
Edward  Chitty,  for  the  bank, 

Badcock,  K,0.,  and  Edward  Ford,  for  Nixon. 

ZiCveU,  E.G.,  and  O,  Cave,  for  Taylor. 

Cur,  adv»  vult, 

April  l.'^TlBLiNa,  L.J.,  read  a  written  judgment, 
with  which  Bigby  and  Yauohan  Williams,  L.J  J., 
agreed.  He  said:  These  are  tbree  appeals  which 
raise  questions  of  priority  between  three  sets  of 
claimants  (viz.,  the  trustees  of  two  marriage  settle- 
ments and  the  London  and  County  Bank)  to  four 
mortgages  for  sums  amounting  to  £1,400,  which 
were  originally  made  in  favour  of  one  Frederick 
Talbot  Tasker,  a  solicitor,  who  has  absconded  after 
dealing  with  the  mortgages  in  such  a  way  as  to  give 
rise  to  the  present  contesc.  The  facts  as  now  estab- 
lished differ  in  one  important  respect  from  those  on 
which  the  case  was  dealt  with  in  the  court  below,  and 
are  at  follows:  On  the  14th  of  February,  1882, 
Tasker  advanced  out  of  his  own  moneys  to  one  B. 
Ward  the  sum  of  £1,400  on  the  security  of  four 
indentures  of  mortgage  by  which  four  leasehold 
houses  were  assured  by  way  of  subdemise  to  Tasker 
as  security  for  £350  and  interest.  In  December,  1889, 
Tasker  and  C.  W.  Chubb  were  trustees  of  a  settlement 
dated  the  12th  of  April,  1850,  made  on  the  marriage 
of  B.  T.  Brockman.  In  that  capacity  Tasker  received 
on  betialf  of  himself  and  his  ca-trustee  a  sum  of 
£1,000  which  had  been  invested  on  a  mortgage  given 
by  King  and  Brown,  who  had  paid  it  otf.  Tasker 
appears  to  have  applied  to  his  own  use  £700  part  of 
thii  sum.  In  respect  of  it  he  paid  to  the  beneficiaries 
under  the  Brockman  settlement  the  half-yearly  sum 
of  £17  10s.  by  way  of  interest.  In  Tasker's  books  of 
account,  under  the  heading  of  "Trustees  of  B.  T. 
Brookman's  Income  Account,"  the  interest  on  the 
£1,000  lent  to  King  and  Brown  was  entered  half- 
yearly  down  to  February,  1889:  '*By  half-year's 
interest  £1,000  King  and  Brown."  Opposite  the  last 
entry  of  l^s  kind  is  a  pencil  memorandum  "now 
£700  Ward."  Subsequently  to  1889  the  half-yearly 
payments  of  interest  are  entered  in  most  cases  "By 
nalf-year*s  interest  on  £700  Ward,"  though  in  the 
year  1891  the  entries  are  **By  half-year's  interest  on 
£700»"  Some  of  the  earlier  entries  are  open  to 
iuspicion  as  alterations  have  been  made  in  tbem; 
but  those  made  in  1893  and  following  years  do  not 
fall  within  this  observation.  Farwell,  J. ,  has  held  that, 
iJthough  Tasker  executed  no  formal  declaration  of 
trust,  and  still  less  any  legal  aisignment   of   the 


mortgages  or  any  of  them,  nevertheless  these 
entries  establish  that  previously  to  1895  Tasker  had 
appropriated  £700,  ^urt  of  the  mortgage  debt  of 
£1.400  due  to  himself  from  Ward  to  answer  the  £700 
wMchhehad  taken  from  the  Brockman  settlement 
funds.  It  does  not  appear  that  this  appropriation 
was  ever  communicated  by  Tasker  to  his  co-trustee. 
Further,  there  is  no  evidence  that  the  appropriation 
was  communicated  to  any  of  the  DBnefidaries 
previously  to  1896,  but  in  that  year  it  certainly 
became  known  to  one  of  them,  Mr.  Brockman,  a 
soUdtor,  who  acted  on  behalf  of  the  others.  ^  All 
these  beneficiaries  were  in  1889  auijuriif  and  entitled 
to  absolute  interests  in  possession  in  tbs  trust  funds. 
Mr.  Brockman  made  no  inquiries  on  the  subject  of 
this  £700  mortgage,  and  tne  exi>lanation  he  gave 
was  that  he  did  not  suspect  anything  wrong.  It  is 
to  be  inferred  that  Mr.  Brockman  did  nothing  to 
relieve  either  trustee  from  any  responsibility  he  liad 
incurred.  At  this  point  arises  a  question  of  fact, 
Wai  an  appropriaticm  actually  made  by  Tasker  or  did 
it  rest  only  iu  intention  P  Speaking  for  myself,  I  am 
unable  to  differ  from  the  conclusion  of  Farwell,  J. 
I  place  no  reliance  either  on  the  pencil  memorandum 
or  on  the  earlier  entries  to  which  I  have  referred,  but 

1  think  the  entries  in  1893  and  1894  show  that  an 
actual  appropriation  was  made,  and  that  the  case  is 
brought  witbin  the  decisions  in  Middleton  v  Pollocks 

2  Ch.  D.  104,  24  W.  B.  Dig.  88,  and  New,  Prance,  <fc 
Oarrard*B  TrmUe  v.  Hunting,  45  W.  B.  577,  [1897] 
2  Q.  B.  19,  affirmed  in  the  House  of  Lords  under 
the  nsmeof  Sharp  v.  Jackson,  [1899]  A.  C.  419,  which 
establish  that  such  a  transaction  may  be  good  though 
not  communicated  by  a  trustee  to  his  beneficiaries.  At 
the  same  period — viz.,  December,  1889— Tasker  and 
J.  K.  Blake  were  trustees  of  another  settlement,  dated 
the  18th  of  April,  1873,  made  on  the  marriage 
of  William  Tasker.  Blake  died  on  the  18th  of 
July,  1890,  and  thenceforth  until  February,  1895, 
Tasker  was  sole  trustee  of  the  settlement.  In  that 
month  Mr.  Nixon  was  applied  to  to  become  co- 
trustee with  Tasker  of  the  Tasker  settlement.  There- 
upon Nixon  inquired  what  the  funds  subject  to  the 
trusts  were,  ana  Tasker  furnished  him  with  a  li«t  in 
which  he  included  as  one  of  the  investments  "  £1,400 
lent  to  Mr.  Ward  on  mortgage  of  houses  in  Park- 
terrace.  Kenssl-road."  Nixon  subsequently  went  to 
Tasker's  office  to  see  the  securities  for  tbif  sum,  and 
had  produced  to  him  the  four  leases  and  mortgages, 
and  he  required  that  these  should  ba  transferred  into 
the  joint  names  of  Tasker  and  himself.  It  has  been 
proved  before  this  court  by  the  evidence  of  a  cl<srk  of 
Tasker's  that  transfers  were  prepared  accordingly  and 
were  executed  by  Tasker.  Tliete  transfers  have  been 
searched  for  and  cannot  be  found,  but  completed 
drafts  of  them  have  been  produced,  and  it  must  be 
taken  that  the  mortgages  were  legally  transferred  and 
became  vested  in  Tadcer  and  Nixon  ai  joint  tenants. 
The  appointment  of  Nixon  as  trustee  of  the  Tasker 
settlement  bears  date  the  25th  of  February,  1895,  but 
appears  to  have  be?n  executed  later.  The  transfers 
were  executed  in  June,  1895.  All  this  took  place 
before  the  appropriations  in  favour  of  the  Brockman 
settlement  was  communicated  to  the  beneficiaries 

The  leases  and  mortgages  remained  in  thepoasessioii 
of  Tasker,  who  in  August,  1897,  depoiited  them  with 
the  London  and  County  Bank  by  way  of  securitjr ;  he 
also  executed  an  instrument  under  seal  on  a  printed 
form  which  on  the  face  of  it  appears  to  be  one  used  by 
the  bank  where  security  is  given  by  a  single  member 
of  a  firm  for  the  debt  of  the  firm,  but  so  as  al«o  to 
cover  the  private  account  of  the  partner  giving  the 
security.  [His  lordship  then  read  the  claases  of 
the  instrument.]  On  the  26th  of  March,  1898,  Tasker 
adjudicated   bankrupt*     By   an   indenture   of 
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ihe  5th  of  April,  1898,  the  attorneys  appointed  by 
the  deed  of  the  X4th  of  August,  1897,  in  the  name 
and  on  behalf  of  Taiker  purported  to  convey  the 
leaseholds  as  a  security  to  the  bank  for  all  moneys 
secured  by  the  deed  of  the  14th  of  August, 
1897.  When  the  last-mentioned  deed  was  executed 
the  bank  had  no  notice  of  the  title  either  of  the 
Brookman  trustees  or  of  the  Tasker  trustees;  but 
before  the  5th  of  April,  1898,  the  bank  had  acquired 
notice  of  that  of  the  Tasker  trustees,  but  not  of  that 
of  the  Brockman  trustees.  In  August,  1898,  the 
plaintiff  Taylor  was  appointed  trustee  of  the  Brock- 
man  settlement  in  the  place  of  Tasker  and  along  with 
0.  W.  Ohubb.  In  February,  1899,  the  plaintiff 
W.  L.  Ohubb  was  appointed  a  new  trustee  of  ^e 
Brockman  settlement  in  the  place  nf  0.  W.  Ohubb. 

On  the  6th  of  February,  1899,  Taylor  and  Ohubb, 
as  such  trustees,  commenced  an  action  against  the 
bank,  Nixon,  and  Tasker  claiming  to  have  the  mort- 
gages transferred  to  them  as  security  for  £700  and 
interest.  At  the  trial  Nixon  failed  to  prove  the 
execution  of  the  transfers  of  the  mortgages  to  Tasker 
and  himself,  and  by  the  judgment  it  was  declared 
that  the  plaintiffs  were  entitled  to  a  charge  in  respect 
of  the  sum  of  £700  and  interest  on  the  sum  of  £1,400 
secured  by  the  four  mortgages,  and  that  the  sum  pf 
£700  had  priority  over  the  daim  of  the  Tasker  trustees, 
but  was  subject  to  the  charge  in  favour  of  the  bank. 
On  the  25th  of  April,  1900,  the  bank  commenced 
an  action  againnt  the  trustees  of  the  Tasker  settle- 
ment, and  claimed  priority  to  the  charge  of  the 
defendants,  who  counterdaimed  priority  over  the 
bank.  At  the  trial  the  defendants  succeeded  in 
proving  the  execution  of  the  transfer,  and  by  the 
judgment  the  bank*s  action  was  dismissed,  and  it 
was  declared  that  the  defendants  had  priority  over 
the  plaintiffii.  Upon  the  hearing  of  the  appeals 
further  evidence  was,  by  leave  of  uie  court,  adduced 
as  to  the  execution  of  the  transfers,  with  the  result 
already  stated. 

Although  a  mortgage  debt  is  a  cho^e  in  action^  yet 
where  the  subject  of  the  security  is  land  the  mort- 
gagee is  treated  as  having  an  interest  in  land,  and 
priorities  are  governed  by  the  rales  applicable  to 
interests  in  land  and  not  by  the  rules  which  apply  to 
interests  in  personalty.  The  reason  is  stated  by  Sir 
William  Grant  in  J(me$  v.  Oibhons,  9  Ves.  407,  at  p.  410 ; 
see  also  Wilmci  v.  Pike,  5  Ha^e,  14.  Leaseholds  are 
real  estate  for  the  purposes  of  this  rule:  WilUhire  v. 
Babbits,  14  Sim.  76 ;  Union  Bank  of  London  v.  Kent, 
37  W.  R.  364,  39  Oh.  D.  238.  In  deaUog,  therefore, 
with  these  appeals,  the  first  point  to  be  determined 
appears  to  be  the  state  of  the  legal  title.  It  must 
now  be  taken  that  previously  to  the  14th  of  August, 
1897,  this  was  vested  in  Tasker  and  Nixon  as  joint 
tenants.  On  that  day  Tasker  executed  the  instru- 
ment already  stated,  and  it  becomes  necessary  to 
ascertain  the  legal  effect  of  it.  As  has  been  pointed 
out  it  is  in  a  form  adapted  for  use  in  a  particular 
class  of  CASf  s.  It  is  intended  to  be  employed  with 
the  view  of  creating  a  security  on  property  in  which 
the  estate  and  interest  of  the  person  giving  the 
security  may  di^er  widely  in  different  cases.  This 
accounts  for  the  generality  of  the  language  found  in 
the  operative  part.  In  construing  that  language 
great  weight  must  be  attributed  to  the  title  dis- 
closed by  the  scheduled  deeds  which  form  the  basis 
of  the  whole  instrument.  In  the  preient  case  those 
df  eds  showed  a  good  legal  title  in  Tasker,  and  in  my 
judgment  Tasker  intended  to  declare  himself  a  trustee 
of  Siat  legal  estate,  and  to  authorize  the  officers  of 
the  bank  as  his  attorneys  to  execate  a  proper  mort- 
gage of  it  to  the  bai^.  The  case  of  Famed  v. 
Carptnier,  2  Dow.  &  01.  232,  might  appear  at  first 
sight  to  be  an  authority  for  a  different  conclusion,  but 


regard  being  had  to  the  criticisms  to  which  that  case 
was  subjected  by  Lord  St.  Leonards  in  Drew  v.  Nor~ 
bury,  3  Jo.  &  Lat.  267,  at  p.  284,  and  by  Lord  Hatherley 
in  Carter  v.  Carter,  3  £  &  J.  617, 6  W.  R.  Oh.  Dig.  48. 
it  must  be  taken  to  have  been  deoided  on  its  own 
peculiar  circumstances,  which  differ  widely  from  those 
now  under  consideration.  In  Drew  v.  Norbury  Lord 
St.  Leonards  states  the  general  rule  applicable  in  such 
cases.  In  my  judgment  the  deed  of  the  5th  of  April, 
1898,  operated  in  execution  of  the  authority  oonferred 
on  the  ofiioers  of  the  bank  by  the  deed  of  the  14th  of 
August,  1897,  and  is  effectual  to  the  same  extent  as  if 
it  had  been  executed  by  Tasker  himself,  and  conse- 
quently the  joint  tenancy  subsisting  between  Tasker 
and  Nixon  was  thereby  severed,  and  an  undivided 
moiety  of  each  of  the  legal  terms  created  by  the 
mortgages  became  vested  in  the  bank,  the  other 
moiety  remaining  vested  in  Nixon. 

It  is  next  to  be  considered  to  what  extent  the  bank 
and  Nixon  can  avail  themselves  of  the  legal  titles 
which  have  thus  become  vest-^d  in  them,  A  legal 
mortgagee  who  makes  an  advance  without  notice  of  a 
prior  equitable  title  is  a  purchaser  for  value  without 
notice.  From  such  a  purohaier  a  court  of  equity  takes 
away  nothing  which  he  has  honestly  acquired :  Filcher 
V.  Bawlins.  20  W.  B.  281,  L.  B.  7  Ob.  App.  259; 
Heath  v.  Crealock,  23  W.  B.  95,  L.  B.  10  Oh.  App. 
22,  at  p.  33.  Farther,  an  equitable  mortgagee  who 
has  made  an  advance  without  notice  of  a  prior  equit- 
able title  may  gain  priority  by  settiog  in  the  legal 
title,  unless  tiiere  are  circumstances  which  make  it 
inequitable  for  him  so  to  do.  One  case  which  falls 
within  this  exception  is  where  the  mortgagee  has 
notice  that  the  legal  title  at  the  time  when  it  is  so  got 
in  is  held  on  au  express  trust  in  favour  of  persons 
who  assert  a  claim  to  the  property:  Saunders  v. 
Dehew,  2  Vern.  271;  Allen  v.  Knight,  5  Hare.  272,  11 
Jur.  527  ;  Sharpies  v.  Adams,  11  W.  B.  450.  32  Beav. 
213;  Taylor  v.  BusseU,  41  W.  B.  43.  [1892]  A.  0. 
244,  at  V*  2^^*  ^ov  1>^  ^1^0  present  case  the  legal 
title  was  not  got  in  by  the  bank  by  the  instrument  of 
the  14th  of  August.  1897.  No  doubt  Tasker  thereby 
declared  himself  a  trustee  of  the  mortgages  for  the 
bank,  but  the  leg«l  title  such  as  it  then  existed 
remained  undisturbed,  and  Tusker  had  previously 
made  himself  along  with  Nixon  an  express  trustee  of 
the  mortgages  for  the  baneficiaries  under  the  Task^^r 
settlement  to  the  full  extent  of  £1,400;  and  of  this 
and  Nixon*s  claim  the  buik  had  notice  before  the  5  th 
of  April,  1898.  In  my  judgment  it  was  inequitable 
in  the  bank  to  get  in  the  legal  title  against  Nixon  or 
the  Tasker  beneficiaries ;  aud  agiinst  neitJier  ought 
the  bank  to  be  allowed  tD  gain  priority  by  virtue 
of  it. 

It  was  contended  that  the  deed  of  the  5th  of  April. 
1898,  related  back  to  the  14th  of  August,  1897.  and 
the  cases  of  Cooke  v.  Wilton,  9  W.  B.  220,  29  Beav. 
100,  and  London  and  County  Bank  v.  Ooddard,  45 
W.  B.  310,  [1897]  1  Oh.  642,  were  cited ;  butinneither 
had  the  equitable  mortgagee  notice  of  any  express 
trust  affecting  the  learal  title  at  the  time  when  it  was 
got  in.  Further,  these  cases  do  not  support  the 
proposition  for  which  they  were  cited,  and  in  the 
absence  of  authority  the  contention  appears  to  ba 
wholly  without  foundation. 

As  regards  Nixon  the  cases  of  Thorndike  v.  Hunt, 
7  W.  B.  246.  3  De  G.  &  J.  563,  and  Taylor  v. 
Blakelock,  34  W.  B.  175,  32  Oh.  D.  660,  establish 
that  he  must  be  treated  as  a  purchaier  for  value 
on  the  ground  that  by  accepting  the  transfers 
he  gave  up  a  right  of  action  mieh  he  had  air«iQst 
Tasker  for  the  £1,400.  It  is  not  alleged  that  Nixon 
had  himself  any  actual  knowledge  or  notice  of  the 
appropriation  made  in  1889  by  Talker  in  favour 
of  the  beneficiaries  under  the  Brockman  .settlement, 
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but  it  IB  oontended  that  he  had  oonstmotive  notioe 
thereof  either  personally  or  through  Tasker,  'who,  it  is 
said,  acfced  as  solicitor  in  the  preparation  of  the 
transfers.  In  this  respect  the  case  is  goyemed  by  the 
Conveyancing  Aot,  1882,  s.  3.  That  section  has  been 
to  some  extent  judicially  construed  ia  Bailey  v. 
Barnesy  42  W.  R.  66.  [1894]  1  Oh.  25,  where  Lindley, 
L.J.,  says,  *'  Ought  here  does  not  impose  a  duty  or 
obligation;  for  a  purchaser  need  make  no  inquiry. 
The  expression  '  ought  reasonably '  must  mean  as  a 
matter  of  prudence  having  regard  to  what  is  usuallv 
done  by  men  of  business  under  similar  circumstances 
Now,  applying  the  Act  to  the  present  case  as  regards  sub- 
section 1  by  means  of  what  possible  inquiries  or  inspec- 
tions on  the  part  of  Nixon  would  the  prior  appropriation 
have  come  to  his  knowledge?  All  that  could  be 
suggested  by  counsel  in  argument  was  an  inquiry 
whether  the  mortgages  were  subject  to  any  incum- 
brances ;  but  it  is  now  settled  that  a  vendor  is  not 
bound  to  answer  such  a  general  inquiry ;  In  re  Ford 
&  Hill,  27  W.  B.  371,  10  Oh.  D.  365.  As  regards 
sub-section  2  though  the  appropriation  was  perfectly 
well  known  to  Tasker  stilL  it  did  not  come  to  his 
knowledge  as  Nixon's  solicitor,  nor  in  the  same  trans- 
action with  respect  to  which  the  question  of  notice 
arises.  Again,  if  Nixon  had  employed  an  independent 
solicitor  what  inquiries  or  inspections  ought  reasonably 
to  have  been  made  which  would  have  brought  the 
appropriation  to  his  knowledge  ?  It  is  said  that  an 
independent  solicitor  onght  to  have  called  for  an 
abstract  of  Tasker's  title,  and  that  such  an  abitract 
would  have  disclosed  the  appropriation.  But  I  fail 
to  see  why  in  the  case  of  a  title  so  timple  an  abstract 
should  be  called  for,  or  if  called  for  it  would  have 
disclosed  the  appropriation. 

In  support  of  the  contention  that  Nixon  had  notice 
of  the  appropriation  were  cited  two  cases :  Freeman 
V.  Laing,  48  W.  B.  9.  [1899]  2  Oh.  355 ;  Boursot  v. 
Savage,  14  W.  B.  565,  L.  B.  2  Eq.  134.  But  the  former 
was  decided  on  the  law  relating  to  tacking,  and  the 
latter  was  decided  before  the  Conveyancing  Act,  1882, 
which  has  introduced  very  considerable  modifications. 
In  my  opinion  Nixon  became  purchaser  for  value 
without  notice.  It  was  not  contended  that  he  has 
been  guilty  of  anything  which  would  deprive  him 
of  priority,  nor,  having  regard  to  Nortliem  Counties 
Insurance  Co,  v.  Whipp,  32  W.  B.  626,  26  Oh.  D.  482, 
could  such  a  contention  suoceed. 

The  result  therefore  is  that  as  regards  the  undivided 
moiety  legally  vested  in  Nixon  he  and  his  bene- 
ficiaries under  the  Tasker  settlement  are  entitled  to 
priority  over  both  the  bank  and  the  beneficiaries 
under  the  Brockman  settlement,  while  as  regards  the 
undivided  moiety  legally  vested  in  the  bank  the  latter 
gains  no  priority  as  against  Nixon  and  his  ceetuis  que 
trust. 

I  next  proceed  to  consider  the  order  of  priority 
between  the  purely  tquitable  titles.  This  is  governed 
by  order  of  time,  unless  there  has  been  some  act  or 
omission  by  the  owner  of  the  prior  equitable  title 
such  as  to  cause  his  title  to  be  postponed.  The  rui«s 
which  govern  the  postponement  of  a  prior  l^al 
estate  to  a  tubsequent  estate  were  laid  down  in 
Northern  Counties  Insurance  Co,  v.  Whipp*  already 
referred  to.  In  TayUyr  v.  RusseU,  39  W.  B.  81, 
[1891]  1  Ch.  8,  Kay,  J.,  carefully  coniidered  the 
law  with  respect  to  the  postponement  of  a  prior  t  j 
a  subsequent  equitable  interest  and  came  to  the  oon- 
olusion  that  the  same  rules  as  those  laid  down  in 
Northern  Counties  Insurance  Co.  v.  Whipp  applied  t  j 
the  case  before  him.  On  appeal  his  lordship's  decision 
was  reversed  on  another  ground,  and  the  House  of 
Lords,  41  W.  B.  43,  [1892]  A.  0.  244,  affirmed  the 
Court  of  Appeal  on  the  same  groimd,  but  Lord 
Macnaghten  took  occasion  to  remark  that  he  was  not 


satisfied  of  the  correctness  of  the  Mew  taken  by  Kay, 
J.  I  am  not  airare  that  the  precise  point  considered 
by  Kay,  J.,  has  since  arisen  for  decision  and  I  do  not 
think  it  necessary  to  decide  it  in  the  preient  case. 
The  ground  of  postponement  relied  on  in  this  oaae  is 
that  the  prior  equitable  claimants  allowed  Tasker  to 
remain  in  possession  of  the  deeds,  including  the 
mortgages  to  himself.  There  are  undoubtedly  cases 
( Waldron  v.  Sloper,  1  Drew.  193 ;  Farrand  v,  Yorkshire 
Banking  Co.,  37  W.  B.  318,  40  Ch.  D.  182),  where  an 
equitable  mortgagee  who  has  allowed  his  mort«;affor 
to  retafn  or  regain  possession  of  the  title  deeds  has 
been  postponed  to  a  bubsequent  equitable  incumbrancer 
who  has  obtained.possession  of  the  deeds.  But  where 
the  relationship  between  the  equitable  incambranoer 
and  the  person  in  possession  of  the  deeds  is  not  merely 
that  of  mortgagee  and  mortgagor  but  is  of  a  fiduciary 
nature,  such  as  cestuis  que  trust  and  trustee  or  client 
and  solicitor,  there  is  a  great  body  of  authority  to 
show  that  the  equitable  incumbrancer  is  not  to  be 
deprived  of  his  priority  by  reason  of  the  improper  acts 
of  the  person  intrusted  with  the  deedf ,  so  long  at  all 
events  as  the  incumbrancer  had  no  grounds  to  suppose 
that  there  was  any  want  of  good  faith  on  the  part  of 
the  custodian  of  the  deeds.  The  leading  authorities 
on  this  point  are  Corg  v.  Eyre,  1  De  G.  J.  &  S.  149  ; 
Shropshire  Union  Railway  Co.  v.  Beg.,  24  W.  B.  709, 
L.  B.  7  H.  L.  496;  In  re  Vernon  Ewens  &  Co,,  35 
W.  B.  225,  33  Ch.  D.  402.  The  same  principle  was 
applied  iu  Qarritt  v.  R^al  and  Personal  Advance  Co,,  37 
W.  B.  677,  42  Ch.  D.  263,  and  I  think  it  must  aLso  be 
applied  here. 

So  far  as  the  title  of  Nixon  or  the  beneficiaries  under 
the  Tasker  settlement  is  equitable  only,  he  and  they 
were  entitled  to  rely  on  Tasker  for  the  performance 
of  his  duty  as  trustee.  In  my  judgment  the  bank 
is  not  entitled  to  say  that  the  Tasker  truitees  have 
lost  priority  in  respect  of  their  equitable  title.  The 
same  priociple  applies  as  between  the  Tasker  truitees 
and  the  Brockman  trustees  so  far  as  the  title  of  the 
former  is  equitable  only.  It  was  contended  on  behalf 
of  the  Brockman  trustees  that  as  between  them  and 
the  Tusker  trustees  they  are  prior  in  point  of  time, 
and  although  they  may  not  be  entitled  to  priority 
as  between  themselves  and  the  bank,  they  ought  to 
the  extent  of  their  charge  to  be  allowed  to  stand  in 
the  place  of  the  Tasker  trustee*  in  accordance  with 
the  rule  applied  to  the  priority  of  judgment  creditors 
iu  Benham  v.  Keane,  10  W.  B.  67.  3  De  G.  F. 
&  J.  318,  and  treated  in  In  re  WyaU,  White  v. 
EllU,  40  W.  B.  177,  [1892]  1  Ch.  188,  at  p. 
208,  ai  applicable  between  incumbrancers.  Now  a 
purchaser  for  value  without  notice  is  entitled  to  the 
benefit  of  a  legal  title  not  merely  where  he  has 
actually  got  it  in,  but  where  he  has  a  better  right 
to  call  for  it :  Wilkes  v.  Bodington,  2  Vem.  599.  It 
has  accordingly  been  held  that  if  a  purchaser  for 
value  takes  an  equitable  title  only,  or  omits  to  get  in 
an  outstanding  legal  estate,  and  a  subsequent 
purchaser  for  value  without  notice  procure «  at  the 
time  of  his  purchase  the  person  in  whom  the  legal 
title  is  vested  to  declare  himself  a  trustee  for  him.  or 
even  to  join  as  party  in  a  conveyance  of  the  cqaitible 
interest,  although  he  may  not  formally  convey  or 
declare  a  trust  cf  the  legal  estate,  still  the  subsequent 
purchaser  gains  priority:  Maundrell  v.  Maundrell^ 
10  Yes.  246,  at  p.  270 ;  Stanhope  v.  Vemey^  2  Bden  81 ; 
Wilmot  V.  Pike,  Booper  v.  Harrison,  2  K.  &  J.  86,  at 
p.  106,  4  W.  B.  Ch.  Dig.  86.  Here  Nixon  on  being 
appointed  a  trostee  of  the  Tasker  settlement  insisted 
thHC  the  mortgages  for  £1,400  should  be  legally 
transferred  to  himself  and  Tasker  as  trustees  of  that 
settlement.  Tasker  was  not  merely  a  formal  but  an 
actual  conveying  patty  to  the  instruments  by  which 
this  was  done.  By  accepting  the  transfers  Nixon  gave 
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up  a  right  of  aofeioii  whioh  he  had  against  Ttkw  and 
became  a  pnrohBiier  for  Taloe  withunt  noUoe  of  any 
prior  inoombtance.  There  wat  no  entpioion  attaehiBg 
to  Taeker  ait  tbk  time>  and  it  woold  have  been  a 
breach  of  truBt  to  vest  the  legal  title  to  these  seonrities 
hn  any  per«oc8  other  than  Tasker  »nd  Nixoa,  the  daly 
constituted  trusteee  of  the  Tasker  settlement.  Every- 
thing! theref ote,  was  done  that  oould  be  done  to  de*l 
With  th«  legal  title  in  sudi  a  way  that  the  •ocorities 
should  be  veeted  in  the  proper  persons,  and  be  h«ld 
on  behalf  of  the  Tasker  benefidaries.  The  position  of 
the  Bfodkman  trusteee  and  beaefidaries  ii  very 
difEbreht.  Tbey  got  so  dedaration  of  trust  from 
Tasker  nor  any  assignment  of  the  leg«l  title.  None 
of  them  gaTB  up  any  right  whatever  against  T«sker 
or  gavA  other  valoable  consideration  for  what  Tasker 
dtd.  The  securities  were  never  legally  vested  in  the 
Brodcman  trustees  as  such,  and  the  appropriation 
made  was  the  voluntary  act  of  Tusker  and  of  Tasker 
alone.  In  my  judgment  the  Tasker  trustees  have 
acquired  a  better  right  than  the  Brockman  truitees 
to  call  for  Ihe  legal  title  whidi  prior  to  the  oth  of 
April,  1898,  was  vested  in  Tasker.  Tbe  result  is  that 
the  Tasker  tnutees  are  entitled  to  the  mortgages  in 
priority  to  the  other  claimants. 

Ajpptal  dhmU^id, 

Solidtors,  ^arrte«,  WilkinBon,  di  Raikes  ;  Freeman  <S: 
Son;  Wkik,  BorreU,  iS>  Co.,  for  A.  D,  cfc  L.  J.  D. 
Broehman,  Folkt  stone. 


From  Chan.  Div.  \ 

(Rigby.  Vaiighan  Willianxs,  v  Feb.  6,  7. 

and  Stirling,  L.JJO         ) 

In  re  Db  Falbb. 
Wabd  v.  Taylob.  (a.) 

Fixtures — Tenant  for  life  and  remainderman — Tapestry, 

Trade  fixtures  and  articles  affixed  to  the  freehold  for 
purposes  of  ornamentation  are  execepttons  to  the  riife, 
**  Quicqnid  plantatur  solo,  solo  cedit/'  tqually  in  the 
case  of  a  landlord  and  tenant  and  in  the  case  of  a  tenant 
for  life  and  remainderman. 

Where  tapestry  had  been  affixed  "by  a  tenant  for  life 
to  the  walls  of  a  mansion-house  it  was  held  that  the 
affixing  was  only  for  the  better  enjoyment  of  the  tapestry, 
utid  not  for  the  purpose  of  increasing  the  value  of  Uie 
freehold.  Consequently^  the  legal  personal  representa- 
tives of  tlic  tenant  for  life  were  tntitled  to  the  tajjestry  as 
against  the  remainderman, 

D'Eyncoort  v.  Qregory,  15  W,  B.  186,  L,  B,  3  Eg. 
382,  and  Norton  v.  Daehwood,  44  W.  B.  680,  [1896] 
2  Gh,  497,  commented  on. 

This  was  an  appeal  from  a  decision  of  Byrne,  J. 

The  question  in  dispute  was  as  to  the  ownership  of 
certain  valuable  tapestries  which,  at  the  time  of  tbe 
death  of  the  late  Madame  de  Falbe,  were  in  tbe 
maniion-house  at  Luton  Hoo,  of  %vbich  ahe  had  been 
tenant  for  life. 

The  tapestries  in  question  consisted  of  ten  pieces, 
three  in  the  hall  end  heven  in  tbe  large  drawing-room 
cf  the  mansion-bouse. 

The  three  pieces  in  the  ball  were  hung  in  a  manmr 
similar  to  that  adopted  for  hanging  heavy  pictures 
and  pier  glasses,  and  oould  be  removed  without 
injury  to  the  wall.  The  seven  pieces  in  the  drawing- 
rocm  were  fixed  as  follows:  Small  strips  of  wood 
were  fixed  in  the  wood  on  tbe  walls  by  means  of  na^ls 
and  Bcrewp,  and  over  th«se  wooden  si  rips  canvas  was 

(a.)  Reported  by  J.  I.  STiRLiira,  Esq.,  Barrister- 
at-Law. 


stretched  and  nailed,  and  the  tapestries  were  fastened 
to  these  strips  and  over  the  canvAS  by  very  small 
tacks  whioh  did  not  peuetrate  the  scrips. 

After  the  tapestries  were  put  up,  white  and  gold 
mouldings  made  for  the  purpose  were  fixed  ruund  the 
strips  of  wood  by  thin  wire  nails  and  screws  s^^me  of 
which  were  long  enough  to  penetrate,  and  did  in  fact 
penetrate  the  face  of  the  wall. 

The  tapestries  formed  an  essential  feature  of  the 
general  decoration  of  the  room ;  and  though  the 
ceiling  and  frieze  remained  as  before,  the  rest  of  the 
walls  of  the  room  were  altered  and  decorated  so  as  to 
suit  the  tapestries. 

On  the  dc-atli  of  Madame  de  Falbe  these  tapestries 
were  daimed  on  the  one  hand  oy  those  now  interested 
in  the  mansion-house  as  part  of  the  settled  estates, 
and  as  representing  the  freehold  interest,  and  on  the 
other  hand  bv  tbe  executors  and  residuary  legatees  of 
Madame  de  Falbe. 

Byrne,  J.,  came  to  the  conclosion  that  the  three 
pieces  of  tapestry  in  the  hall  were  not  attaoticd  to 
the  wall  or  fabric  of  the  house  in  sucti  a  way  as  to 
constitute  permanent  additions  to  the  mansion-house, 
and  that  tiiose  three  pieces  were  therefore  chattels 
bdonging  to  the  estate  of  Madame  de  Falbe.  As  to 
the  seven  pieces  in  the  drawing-room,  his  lordship 
held  that,  from  their  position,  importance,  and  the 
essential  part  they  played  in  the  decoration  of  the 
room,  ^ey  had  be^  in  effect  annexed  to  the  mansion- 
house,  and  passed  with  it  to  the  persons  interestsd  in 
the  settled  estates. 

The  rendusry  legatees  and  legal  personal  repre- 
sentatives of  Madame  de  Falbe  appealed  as  to  the 
tapestries  in  the  drawing-room.  Tbere  was  no  appeal 
as  to  the  tapestries  in  the  hall. 

Norton,  K,G,,  and  Wilkinson,  for  tbe  residuary 
legatees. 

Howard,  for  the  legal  personal  representatives  of 
Madame  de  Falbe. 

Levett,  K,0.,  and  Methold,  for  the  remainderman* 

Norton,  K,C.,  replied. 

The  following  esses  were  referred  to  in  the  course 
of  the  argument :  D'Eyncourt  v.  Gregory,  15  W.  B. 
186,  L  B.  3  Eq.  382  ;  Nortoii  v.  Dashwood,  ^4  W.  B. 
680,  [1896]  2  Co.  497 ;  Hill  v.  Bullock,  46  W.  B.  587, 
[1897]  2  Oh.  55 ;  LawUm  v.  La'ttton,  3  Atk.  13 ;  Beck 
V.  Bebow,  1  P  Wms.  93 ;  Cave  v.  Gave,  2  Vernon  507 ; 
Lord  Dudley  v.  Lord  Warde,  Amb.  113;  Bquier  v. 
Mayer,  Freemau's  Chanc.  Bep.  249 ;  Harvey  v.  Harvey, 
2  Strange  1141 ;  Elwes  v.  Alaw,  2  Smith's  L.  0.  183 ; 
Holland  v.  Hodson,  20  W.  B.  990,  L.  B.  7  O.  P.  328 ; 
Monti  V.  Barms,  anU,  p.  147,  [1901]  1  Q.  B.  205; 
Bulkeley  v.  Lyne  Stephens,  11  Times  L.  B.  564. 

BiQBY,  L.J.— ^The  question  arises  in  the  present 
case  between  a  tenant  for  life  of  an  estate,  including  a 
mansion-bouse,  and  tbe  remainderman.  The  tenant 
for  life  being  dead,  her  claim  is  represented  by  her 
executors,  but  it  is  not  in  any  sense  a  case  between 
heir  and  executor  as  that  is  imderstood  in  the 
authorities.  It  is  a  question  between  the  representa- 
tives of  the  tenant  for  life,  who  must  be  tsken  to  ' 
be  in  the  same  position  as  the  teoant  for  life 
herself  would  have  beeo,  and  the  remainderman. 
With  reference  to  the  question  of  fixtures,  we  all  know 
that  there  was  a  time  when  everything  fixed  to  the 
fre«bold  was  held  to  go  with  the  Ireehold,  and  it  was 
only  by  slow  degrees  that  that  unbending  rule  was 
modified.  For  instance*  in  Herlakenden*s  case,  4  Co. 
62,  hangings  and  wainscot,  although  fastened  in  such 
a  way  that  they  miffht  be  removed,  nevertheless  went 
with  the  freehold,  l>ut  in  modem  times  there  have 
come  to  be  important  exceptions  to  that  rule;  one 
being  in  favour  of  a  person  who  has  put  up  what  are 
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DOW  called  trade  fixtures— that  means  removable  fixed 
things  for  the  purposes  of  trade,  entitling  him  to 
remove  them,  and  that  exception  is  not  confined  in  any 
way  to  a  case  of  landlord  and  tenant,  meaniog  thereby 
the  owner  of  the  immediate  reveruon  and  a  tenant 
for  yean  only.  That  exception  extends  equally,  as  is 
shown  by  Dudley  {Lord)  v.  Warde  (Lord),  to  the 
case  of  a  tenant  for  life  and  the  person  who 
comes  into  possesiion  of  the  estate  upon  his  death. 
There  is  another  equally  important  and  equally 
well-established  exception  from  the  role  in  the 
case  of  articles  which  are  fixed  to  the  freehold,  not 
with  the  object  of  enhancing  the  value  of  the  freehold, 
but  for  the  purposes  of  ornamentation.  Objects  so 
fixed  are  removable,  and  counsel  for  the  respondent 
is  obliged  to  allow  that,  in  the  case,  for  instance,  of 
chimney  glasses,  it  would  not  be  only  as  between 
landlord  and  tenant  ioc  years  that  the  exception  would 
apply,  but  as  between  a  tenant  for  life  and  a  person 
in  remainder  or  reversion  who  takes  the  estate  subject 
to  the  life  tenancy.  Kow,  if  that  exception  as  to 
articles  affixed  for  the  purpose  of  enjoyment  or  orna- 
mentation is  to  apply  in  one  case — that  is  to  say,  in  the 
case  of  a  chimney  glass,  I  cannot  see  why  the  same 
exception  is  not  to  be  of  general  application,  and  I 
shall  assume  that  it  is. 

Then  the  question  comes  to  this,  whether  these 
tapestries  which  are  now  in  question  were  so 
affixed  as  to  become  part  of  the  house,  or  so  afiixed 
as  to  remain  removable  at  the  will  and  pleasure 
of  the  person  who  affixed  them,  or  failing  her 
doing  so  during  her  lifetime,  by  her  executors  after 
her  death  P  Kow  a  great  deal  of  time  has  been 
spent  on  the  point  as  to  how  these  tapestries  were 
affixed  to  the  freehold.  It  is  said  they  are  as  firmly 
fixed  as  they  could  be.  I  pass  that  by.  They  were 
quite  as  firmly  affixed,  I  dare  say,  as  they  would  be 
by  a  person  who  intended  them  to  remain  there 
always,  but  I  do  not  think  that  is  of  much  import- 
ance. The  oourts  in  such  esses  fortunately  are  not 
given  to  inquiries  whether  screws  which  fix  an  object 
to  a  wall  are  one  inch  or  two  inches  or  three  inches 
long,  or  whether  there  were  half-a-dozen  or  a  dozen 
of  them,  or  whether  they  penetrated  into  the  mortar 
of  the  wall  or  did  not.  In  all  ctses  of  this  kind  it 
appears  that  the  object,  whatever  it  is  that  is  affixed 
for  the  purposes  of  ornamentation,  is  affixed,  but  then 
comes  the  exception  which  says  it  may  be  removed. 
Now,  numerous  cases  have  bcien  cited,  and  amongst 
others  D*Eyncourt  v.  Qregory^  which  is  a  decision  of 
Lord  BomUly,  and  Norton  v.  Dashwood,  whic'h  is  a 
decision  of  Chitty,  J.  As  to  the  first  case  I  have 
no  hesitation  in  saying  that  I  have  great  difficulty 
in  accepting  it,  owing  in  part  to  what  I  consider 
the  very  incondnsive  reasoning  which  is  used  by 
the  learned  judge  in  support  of  his  decision, 
because  he  talks  about  paper  and  panelling  and 
other  matters  of  that  kind  as  if  they  really  con- 
cluded the  case.  Paper,  he  says,  is  part  of  the 
wall,  and  so,  of  course,  it  is.  Then  he  says  it  cannot 
be  taken  away.  That  I  question  altogether.  If  there 
be  a  paper  which  a  tenant  for  life  does  not  like,  I 
conceive  that  the  right  of  the  tenant  for  life  is  to  take 
away  that  paper  and  substitute  another,  and  if  it  is  not 
worn  out  a  tenant  for  life  is  under  no  obligation  to 
wait  until  the  first  paper  is  worn  out,  but  if  it  becomes 
distastefol  or  displeasing,  or  if  another  paper  pleases 
the  tenant  for  life  better,  he  may  scrape  away  the 
earlier  paper  and  put  on  another  one  which  he  likes 
better.  With  regiurd  to  the  paneliiDg  I  am  by  no 
roeaos  satisfied  that  the  law  has  changed  since  Lord 
Hardwicke  laid  it  down  in  LawUm  v.  Lawton  that 
whatever  originally  might  have  been  the  rule  about 
wainscot  fixed  witti  screws,  in  the  year  1743,  the  time 
when  he  was  speaking,  it  had  become  recognized  as 


removable.  I  might  go  on  through  other  instances 
which  were  cited  by  Lord  Bomilly,  especially,  for 
example,  one  of  them  about  a  grindstone—that  is,  the 
upper  loose  stone.  He  considered  that  applicable — I 
do  not  consider  it  applicable  at  all.  I  consider  that 
the  finding  as  to  tapestries  in  that  case  cannot  be 
maintained  or  supported  unlets  there  was  some 
proof  (which  I  do  not  see  in  the  report  of  the  case) 
that  the  house  was  fitted  to  the  tapestry  rather  than 
the  tapestry  to  the  house,  and  in  that  way,  although  I 
do  not  say  it  would  even  then  be  dear,  it  might  be 
possible  to  support  the  decision  by  saying  that  the 
tenant  who  affixed  the  tapestry  had  shown  a  plain 
intention  to  add  it  irrevocably  and  permanently  to 
the  house.  At  any  rate  I  am  of  opinion  that  the 
dedsion  in  D*Eyncourt  v.  Gregory  is  not  right  if  it  is 
applicable  to  the  case  now  before  us,  and  for  the 
purpose  of  the  present  case  and  as  far  as  may  be 
necessary  for  th»t  purpose  I  should  hold  that  that  case 
ought  to  be  overruled.  Then  there  is  the  case  of  Norton 
V.  Dashwood,  That  esse  is  also  in  its  circumstances 
very  different  from  t^e  present.  There  tapestries  which 
had  for  100  years  bdonged  to  and  formed  part  of  the 
decoration  of  the  mansion-house  were  held  under 
very  special  circumstances  to  be  attached  to  the  house 
and  not  removable.  I  may  say  that  I  am  not  quite 
satisfied  that  those  circumstances  were  snffident  to 
authorize  the  finding,  but  they  are,  at  any  rate,  very 
different  from  the  drcumstanoes  in  the  present  oase. 
Here  we  have  a  tenant  for  life  purchasing  a  number 
of  tapestries.  I  think  there  were  seven  which  are 
called  French  tapestries  and  three  which  are  called 
Flemish  tapestries.  The  three  Flemish  tapestries,  it 
is  suggested,  were  of  a  kind  fit  to  b^  put  into  frames 
without  stretching,  but  the  seven  French  tapestries, 
according  to  the  evidence  of  people  who  understand 
these  things,  require  to  be  stretched,  and  they  were 
chosen  to  be  put  up  in  the  drawing-room.  [His 
lordship  described  what  was  done,  saying  that  the 
result  was  very  mudi  in  the  nature  of  a  pidiure  teme 
round  about  each  piece  of  the  tapestry,  and  that  he 
could  see  nothing  to  indicate  anything  else  than  the 
natural  intention  of  the  owner  of  beautiful  objects  to 
set  them  up  for  the  purpose  of  the  ornamentation  of 
the  room,  and  continued:]  It  is  said  that  the 
tapestries  formed  part  of  the  wall.  I  agree  in  a 
sense  they  were  part  of  the  wall.  They  were  rigidly 
affixed  to  the  wall,  and  no  doubk  affixed  in  such  a 
way  as  in  earlier  days  would  have  been  hdd  to  make 
them  inseparable  parts  of  the  wall,  but  the  question 
is  whether  they  were  not  made  fixtures,  me  suing 
objects  fixed  to  the  wall,  which  might  be  removed 
at  the  will  of  the  parson  who  fixed  them,  and  I  am 
of  opinion  they  were  of  the  last-mentioned  character. 
I  can  see  no  other  reason  in  any  one  of  the  things 
done  than  the  wish  of  the  tenant  for  life  to  get 
beautiful  and  valuable  objects  placed  in  such  a 
position  as  might  please  the  eye  and  satisfy  her  desire 
for  ornament.  I  see  no  reason  why  she  should  not 
have  the  right  to  take  t&em  down.  The  argument 
for  the  remainderman  amounts  to  this :  that  the 
moment  she  had  once  placed  them  there  she — as  well 
as  every  one  daiming  through  her  —  would  be 
absolutdy  bound  to  leave  them  there,  and,  if  the 
argument  is  sound,  might  have  been  restrained  by  an 
injunction  from  taking  down  the  tapestries  on  the 
ground  that  they  were  part  of  the  wall  and  the 
building.  I  altogether  dissent  from  any  such  sugges- 
tion. The  tenant  for  life  happened  to  retain  them 
there  during  her  life.  It  is  quite  concdvable  that 
she  might  have  fallen  in  with  better  spedmens  of 
tapestry,  and  if  she  had  done  so  I  think  she  would 
have  been  entitled  at  once  to  remove  those  which 
she  had  already  placed  there  for  the  purpose  of 
repladng  them  by  others,  or  she  might  if  she  had 
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been  tempted  by  an  enhanced  offer  have  agreed  to 
■ell  tbem,  and  taken  them  down  for  tbe  purpose  of  sale. 
I  do  not  think  the  fact  that,  she  would  first  have  had 
to  take  down  tbe  mouldings,  aisd  then  to  undo  the 
fastening  by  tadks  and  naik,  makes  any  difference  at 
all.  I  think  she  had  a  perfect  right  to  take  them 
down  at  any  tune,  and  I  think  that  right  passed  on 
to  her  executors.  As  a  matter  ol  fact  she  made  a 
bequeit  of  these  tapostries,  and  the  legatee  has 
appeared  here  to  argue  on  his  own  behalf.  The 
executor  has  alto  appeared.  The  executor  mutt  be 
taken  to  ha^e  been  supporting  the  legatee,  and  I 
think  the  pair  of  them  are  right.  There  were  one 
or  two  other  cases  dted  by  counsel  for  the  appellant 
which  I  have  not  taken  liie  time  or  the  trouble  to  go 
into  because  it  is  not  necessary  to  do  so.  The  esse 
falls  within  the  broad  priociple  that  decorative 
objects — that  is,  objects  ret  up  for  the  purpose  of 
ornamentation— fall  within  the  exception  to  the  rule 
that  things  fixed  to  the  freehold  mutt  belong  to  the 
owner  of  tbe  freehold.  Oa  that  broad  ground  I  wish 
to  decide  the  case. 

Yaxtohan  Williams,  L.  J.— I  entirely  agree.  The 
question  in  this  case  is  a  question  with  respect  to  the 
right  to  remove  certain  tapestxies  which  have  been 
affixed  to  the  freehold.  I  do  not  mean  to  say,  and 
no  one  would  say,  tbat,  as  a  matter  of  history,  all 
the  cases  upon  the  subject  of  removability  of.  fixtures 
are  absolutely  consistent.  They  are  not.  But  there 
is  thi«  amount  of  consisttnoy  in  the  cases :  th»t,  start- 
ing from  the  absolute  rigid  rule  quicquid  pluntatur  aolo, 
solo  cedit,  there  has  been  a  consistent  progress  towards 
relaxation  of  that  rule,  and  it  is  impossible,  according 
to  my  view,  to  show  that  there  has  been  ever  any 
substantial  period  of  relaxation.  Now,  having  said 
that,  I  wish  to  add  that  this  is  a  case  iq  effect  between 
the  executors  of  the  tenant  for  life  and  the  remainder- 
man. I  want  to  state  one  fact  which  is  really  the 
basis  of  my  judgment  The  matter  in  respect  of 
which  this  question  has  arisen  is  certain  tapestries, 
certain  chattels.  I  hmve  not  the  very  faintest  doubt 
myself  upon  this  evidence  that  the*e  tapestries  or 
these  chattels  were  affixed  to  this  freehold  for  the 
purpose  of  the  enjoyment  of  these  chattels,  and  in  no 
fense  acd  in  no  way  for  tbe  improvement  of  the  free- 
hold. I  do  not  suppose  that  it  would  be  denied  that 
when  one  has  to  deal  with  tbe  question  of  fixtures  some- 
t'«mes  it  becomes  a  material  question  to  consider  the 
object  and  purpose  of  the  annexation.  That  does  not 
mean  to  consider  the  motive  of  the  person  annexing, 
bat  to  consider  the  object  and  purpose  of  the  aonexa- 
tton  to  be  inferred  from  the  circumstances  of  the  case. 
That  being  so,  let  us  see  how  it  is  that  that  question 
comes  to  be  material.  It  will  not  be  denied,  and  has 
not  beeo  denied,  ia  argument  that  amongst  the  excep- 
tions from  the  rigid  role  quicquid  plantatiar  solo,  solo 
cedit  there  come  two  broad  exceptions — one,  the  ex- 
ception in  respect  of  trade  fixtures,  the  other,  the 
exception  in  respect  of  ornamental  objects  which 
have  been  annexed  in  some  way  or  another  to  a  free- 
hold. Counsel  for  the  respondents  in  his  argument 
suggested  that  the  latter  exceptions  did  not  apply 
excepting  in  the  case  of  landlord  and  tenant.  Now 
here  again  is  one  of  the  instances  of  the  progression 
of  the  law,  but  without  considerin^r  the  relaxation  in 
favour  of  trade  fixtures,  about  which  I  have  not  got 
to  say  anything  because  no  such  qaestion  arises  here, 
with  regard  to  this  question  of  omamentsl  fixtures  it 
seems  to  me  that  the  authorities  are  substantially  all 
one  way.  We  find  cases  as  esrly  as  SqtiUr  v.  Mayer, 
which  was  a  case  between  the  executors  and  the  heir, 
where  the  exception  in  rf  speot  of  ornamental  fixtures 
was  applied  as  against  the  heir.  On  the  contrary, 
the  heir  is  always  supposed  to  be  the  most  favoured. 


I  do  not  consider  it  necessary  to  go  through  the 
various  cases  in  which  that  exception  has  been  applied 
since  that  time.  All  I  do  say  is  that  if  the  cases  are 
looked  at  during  the  whole  of  the  period  since  5^ut€r 
V.  Mayer  it  will  be  found  from  time  to  time  that  this 
exception  or  relaxation  in  respect  of  ornamental  fix- 
tures has  been  recognized,  and  also  the  authorities 
seem  to  me  to  make  it  dear  that  it  has  been  recog- 
nized in  cases  other  than  cases  as  between  landlord 
and  tenant.  Tuat  being  so,  it  is  impossible  to  say 
that  the  only  matter  to  be  taken  into  consideration 
is  the  quantum  of  fixture — how  much  and  in  what 
manner  the  chattel  has  been  affixed  to  the  freehold. 
No  one,  of  course,  would  say  that  that  is  not  a  material 
fact  to  be  taken  into  consideration.  There  may  be 
such  an  incorporation  of  the  chattel  with  the  freehold 
that  it  might  be  absolutely  impossible  to  deny  that 
the  chattel  has  become  part  of  the  freehold  and 
absolutely  impossible  to  apply  these  exceptions. 
Therefore  the  quantum  of  fixture  is  important,  but 
that  is  not  the  only  fact  that  has  to  be  taken  into 
consideration ;  one  has  to  ask  oneself.  Is  there  any 
more  fixing  here  than  was  necessary  for  the  enjoy- 
ment of  the  chattel  P  If  you  have  a  heavy  object  like 
a  heavy  ormolu  dock  and  you  fix  it  to  the  wall  of  some 
room,  of  course  you  may  have  to  use,  in  order  to  make 
the  thing  safe,  very  substantial  fittings.  You  may 
have  to  drive  an  iron  bar  right  through  the  wall  of 
the  house,  and  to  tivet  it  at  ^  back.  You  may  have 
to  apply  a  sort  of  fixing  that  in  many  cases  would  be 
condusive  of  incorporation  of  the  chattd  in  the 
freehold ;  but  that  inference  does  not  ansa  the  moment 
you  come  to  the  condusioa  that  that  fixing  which  was 
done  was  a  fixing  which  was  absdutdy  necessary  for 
the  enjoyment  of  the  chattd.  That  seems  to  me  the 
right  condusion  in  this  case.  The  tenant  for  life  has 
tapestries — expensive  tapestries — ^which  she  has 
bought  and  wishes  to  enjoy,  and  the  mode  of  enjoying 
them  necessarily  is  by  hanging  them  on  the  walls  of 
the  house,  and  she  wishes  to  hang  them  in  such  a  way 
that  they  shall  not  be  torn.  To  drive  nails  through 
the  tapestry  into  the  wall  woxM  spoil  the  tapestry 
and  make  indelible  marks  all  round  the  edges  of  the 
tapestry.  That  is  avoided  by  putting  laths  or  thin 
pieces  of  wood  against  the  wall  and  then  affixing  the 
tapestry  to  those  thin  pieces  of  wood  by  small  nails 
whidi  do  not  tear  the  tapestry,  whereas  the  use  of 
nails  to  affix  the  tapestry  to  the  waU  would  involve  the 
use  of  much  bigger  nails  which  would  tear  the  tapestry. 
In  my  j  adgment  it  is  perfectly  obvious  that  eveiTthing 
which  was  done  can  be  accounted  for  as  being 
absolutely  necessary  for  the  enjoyment  of  the  tapestry, 
and  when  I  come  to  that  condusion  that  is  an  end  of 
the  case  so  far  as  my  judgment  is  concerned,  not- 
withstanding the  remaining  objections  that  oonnsd 
urged,  whether  the  objection  went  to  denying  the 
exception  in  favour  of  ornamental  tapestries  or  to 
denying  its  application  as  between  tenant  for  life  and 
remaioderman.  I  tbink  when  one  has  fairly  arrived 
at  the  condusion  that  there  was  only  such  a  fixing 
as  was  necessary  for  the  enjoyment  of  the  chattels 
one  is  bound  to  dedde  the  case  in  favuur  of  the 
executor  of  the  tenant  for  life. 

I  want  to  say  one  word  about  D^JUJyncourtY,  Gregory 
and  Norton  v.  Dashwood.  Bpeaking  for  myself  I  do 
not  find  that  either  Lord  Bomilly  or  Chttty,  J.,  say 
one  word  inconsistent  with  tbe  prindple  which  I 
have  sought  to  apply  in  arriving  at  this  judg- 
ment. Lord  Bomilly  expresdy  says  ia  arriving 
an  his  condusion  that  it  is  an  inference  which  he 
draws  from  the  particular  facts  of  that  cass,  and  he 
says,  "  Unquestionably  in  coining  to  these  oondn- 
slons  I  have  not  done  so  with  any  degree  of  confi- 
dence, or  even  of  complete  satisfaction  to  myself." 
(He  is  thore  speaking  of  questions  of  fact.)    **  The 
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evidence,  mionte  and  clear  as  it  is,  cannot  give  the 
same  efifeot  that  a  peracmal  examination  might  do,  bat ' 
even  on  a  personal  examination  I  should  donbt 
whether  I  conld  come  to  a  more  accurate  odndosiott.' 
The  best  conclusion  I  can  come  to  with  regard  to  the 
articles  I  have  enumerated  is  that  they  seem  to  me  to 
belong  to  the  freehold  and  to  be  inseparable  from  it." 
That  is  to  taj.  Lord  Bomilly  concluded  from  all  the 
facts  of  that  case  that  the  intention  to  be  inferred 
from  the  fact  was  that  the  tapestries  were  affixed  as 
they  were  to  the  wall  for  the  purpose  of  the  improve- 
ment of  the  freehold,  and  doc  for  the  purpose  of  the 
enjoyment  of  the  chattels.  It  seems  to  me  that 
Norton  ▼•  Dashwood  is  capable  of  precisely  the  same 
explanation. 

Stibukg,  L.J. — I  am  of  the  same  opuEiion.  The 
question  in  substance  arises  between  the  tenant  for 
me,  Madame  De  Falbe,  and  the  remainderman  under 
her  former  husband's  will.  Madame  De  Falbe,  being 
tenant  for  life  under  that  will,  became  possessed  of 
certain  tapestries  worth,  it  is  stated,  several  thousands 
of  pounds,  and  ihe  proceeded  to  affix  them  to  the 
walls  of  the  drawiog-room  of  a  house  of  which  she 
was  tooant  for  life.  She  hss  died,  and  the  tapestries 
remaining  so  fixed,  the  question  has  arisen  between  her 
representatives,  who  it  is  admitted  stand  in  the 
same  position  as  herself,  and  the  person  who  was 
entitled  in  remainder  under  the  husband's  iidll.  The 
question  is  whether  those  tapestties  still  form  part 
of  the  estate  of  Madame  De  Falbe  or  whether  Uiey 
pass  to  the  remainderman  as  annexed  to  the  freehold. 
Undoubtedly  the  old  rule  of  common  law  was  that 
whatever  became  affixed  to  the  freehold  passed  to  the 
owner  of  the  freehold,  but  modifications  have  been 
Introduced  from  time  to  time  into  that  rule.  The 
first  point  which  deserves  consideration  is,  what  is  the 
ground  en  which  that  old  sunple  rule  has  been 
modified  f  Now,  I  find  in  a  case  which  I  have  before 
me  a  statement  on  that  subject  in  the  judgment  given 
by  Martin,  B.,  in  the  Oourt  of  Exchequer,  which 
expresses  so  exactly  what  I  desire  to  say  that  I 
prefer  to  read  his  judgment  rather  than  use  any 
words  of  my  own.  1  refer  to  the  case  of  EllioU  v. 
Bishop,  10  Exch.  496,  at  p.  622.  [His  lordship 
read  the  judgment  from  *<  The  old  rule  laid  down 
in  the  old  book  is/'  to  *'  of  course  saleable  at  the 
will  of  the  person  who  has  annexed  th^m."]  It 
will  be  observed  there  that  the  learned  judge  says 
the  rule  has  been  relaxed  in  fayour  of  tenants  both 
for  life  and  for  terms  of  years,  and  that  the  objects 
to  which  the  rule  relates  are  those  which  have  been 
affixed  to  the  freeholds  for  the  more  convenient  or 
luxurious  occupation  of  them  or  for  the  purposes  of 
trade.  It  is  not  disputed  that  as  between  landlord 
and  tenant  chattels  annexed  to  the  freehold  for  par- 
poses  of  trade  have  long  been  included  within  this 
exception  to  the  rule.  It  cannot  be  disputed  that  in 
recent  ^rears,  whatover  may  have  been  the  case  in 
former  times,  objects  which  have  been  affixed  by  way 
of  ornament  to  the  freehold  as  between  landlord  ana 
tenant  fall  within  the  same  category.  Tiiat  point  is 
considered  in  this  very  case  of  EUioU  ▼.  Bishop,  and 
forms  the  subject  of  an  elaborate  judgment  by 
Coleridffe,  J.,  in  an  appeal  in  that  esse  reported  in 
11  Exch.,  at  p.  113.  There  the  oourt  came  to  the 
clear  conclusion,  citing  a  judgment  which  has  been 
already  referred  to  of  Dallas,  L.C.J.,  in  Buddand 
V.  ButUrfidd,  2  Bro.  &  Biog.  54,  in  these  terms : 
*'  In  the  progress  of  time  this  rule  has  been  relaxed  " 
— ^that  is,  the  old  rule  quic  quid  pUintaiwr  solo,  solo 
cedit — "and  many  exceptions  have  been  grafted  on 
it.  One  has  been  in  favour  of  matters  of  ornament, 
as  ornamental  chimney-pieces,  pier-glasiev,  hang- 
ings, wainscot  fixed  by  screws  only,  and  the  like." 


So  that  it  is  deariy  established  that  as  between 
landlord  and  tenant  ornamental  objects  an  in- 
cluded in  the  exceptions.  Now  is  there  any  reason 
why,  if  the  ornamental  objects  are  included  in  the 
exceptions  as  between  landlord  and  tenatnt,  tbsgr 
should  not  be  included  in  the  eixceptions  as  betWiean 
tenant  for  life  and  remainderman  ?  If  we  look 
at  the  origin  of  the  rule  as  stated  in  the  passage 
which  I  have  jutt  read  it  seems  to  me  there  can  be  no 
reason  for  such  a  distinction.  The  origin  of  the  mle 
is  stated  to  be  to  prevent  the  injustice  of  denying  the 
tenant  the  right  to  rttnove  them  at  his  pleasure  and  ao 
praoticaUy  forfeiting  expensive  property  to  tbe  owner 
of  the  freehold.  If  that  be  a  good  ground  as  between 
landlord  and  tenant  I  fail  to  see  wby  it  is  not  a  good 
ground  as  between  tenant  for  life  and  remaindermao. 
So  far  ai  authority  goes  we  find  the  matter  in  this 
position :  Lord  Hardwicke  in  the  year  1761  dealing 
with  a  case  of  trade  fixtures— namely,  Dudley  t« 
Warde,  said,  "  The  case  bsing  between  executors  of  a 
tenant  for  life  and  a  remainderman  is  not  quite 
so  strong  as  between  landlord  and  tenant,  yet  the 
same  reason  governs  it."  Therefore  as  regard  trade 
fixtures  he  treate  the  rule  as  being  the  same  ia  the 
case  of  landlord  and  tenant  and  as  between  tenant  lor 
life  and  remainderman.  It  seems  to  me  that  in  a  esse 
of  earlier  date — namely,  LaughUm  v.  LaugMou, 
decided  in  1743,  which  was  also  a  case  of  trade 
fixtures.  Lord  Hardwicke  refers  to  the  case  of  orna- 
mental fixtures  and  treats  them  as  really  bein^ 
governed  by  the  same  rule.  He  points  out  that  in 
the  old  cases,  and  as  long  ago  as  Henry  VIC.'s  time, 
the  court  construed  furnaces  to  be  ptat  of  ihe  free- 
hold, but  he  goes  on,  **  Since  that  time  the  general 
ground  the  conrto  have  gone  upon  of  velaxiag  this 
strict  conetruction  of  law  is  that  it  is  for  the  benefit 
of  the  public  to  encourage  teoante  for  life  to  do  what 
is  advantageous  to  the  estete  during  their  term. 
What  would  have  been  held  to  be  waste  in  Henry 
YII.'s  time,  as  removing  wainscot  fixed  only  1^ 
screws  and  marble  chimney-pieces,  is  now  allowed  to 
be  done."  That  I  read  as  referriog  to  ornamental 
objects  and  as  showioff  that  Lord  Hardwicke's  opinion 
was  that  omamentel  fixtures  stood  in  the  saoae 
poftition  as  trade  fixtures  both  as  regards  the  position 
betweea  landlord  and  tenant  and  tenant  for  life  and 
remainderman.  It  appears  to  me,  therefore,  tbat  both 
on  principle  and  authority  the  exceptions  from  the  role 
extend  as  well  to  omameatel  fixtures  as  to  tiade 
fixtures.  Now  what  are  the  objeote  as  to  which  the 
dispute  arises  here.  Tapestries  which  we  can  aee 
from  the  photographs  before  us  are  plainly  of  an 
oroamentel  character,  and  therefore  it  appears  to  me 
that  the  rule  applies  in  this  case.  Tiiat  goes  a  kmff 
way,  if  not  the  whole  way,  to  decide  the  case,  but  I 
do  not  desire  to  rest  it  entirely  on  that.  A  case 
which  is  less  favourable  to  the  right  to  remove  is  tfaa 
case  between  heir  and  executor,  or  between  vendor  and 
vendee,  or  between  mortgagor  and  mortgagee.  In 
those  cases  no  question  of  injustica  arises.  These  ia 
no  iu justice  and  no  forfeiture  of  any  property  when 
an  owner  in  fee  affixes  his  own  chattels  to  the  free- 
hold. Therefore  there  is  no  necessity  for  introdooiDg 
any  relaxation  into  that  rule  at  all.  But  even  in  such 
cases  the  question  ariees  as  between  heir  and  executor 
as  to  whether  or  no  things  which  are  originally 
chattels  have  or  have  not  moome  part  of  the  free- 
hold. And  as  is  pointed  out  in  RoUwnd  v.  Hodgson, 
the  question  as  to  what  constitutes  an  annexation 
sufficient  to  make  the  property  part  of  the  land  is  one 
whic^  must  depend  on  the  drcumstences  of  each  case, 
and  mainly  on  two  ciroumstenccs  as  indicating  tiie 
intention— namelyi  the  degree  of  annexation  and  tbe 
object  of  the  annexation.  As  regards  the  degtee  of 
annexation)  that  in  some   cues  is  material,  as  is 
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pointed  out  by  the  learned  judge  in  that  case,  who 
givea  various  examples  in  whioh  Sie  degree  of  annexa- 
tion may  be  matarial.  As  regfurds  the  objeot,  the 
main  question  which  has  to  be  conaidered  is  whether 
the  object  of  the  annexation  is  to  improve  the  free- 
hold to  which  the  annexation  is  made,  or  whether  it 
is  for  the  more  complete  and  better  enjoyment  of  the 
chattel  itself.  Here,  as  I  have  laid,  the  chattels 
to  be  enjoyed  are  certain  pieces  of  tapestry.  Tbey 
must,  to  be  enjoyed,  be  made  available  for  betag  seen 
by  the  eye,  and  in  order  that  they  may  be  properly 
seen  they  must  be  put  in  a  large  room,  being  large 
pieces  of  tapestry.  Madame  De  Falbe  put  them  into 
the  best  room  in  the  house —namely,  the  drawing- 
room.  She  affixed  them  no  doubt  to  the  walls  of  the 
room,  but  she  did  it  in  such  a  way  that  the  tapestries 
might  be  removed  without  any  structural  damage,  by 
which  I  mean  not  that  there  may  not  be  some  injury 
done  to  the  plaster  and  so  forth,  but  that  nothing  is 
required  to  be  altered  in  the  structure  of  the  house. 
Nor  was  anything  in  the  structure  of  the  house  really 
altered  when  they  were  pnt  up,  but  there  were  certain 
additions  made  in  the  shape  of  panels  and  canvas 
stretched  upon  them,  painted  or  dyed  a  suitable 
colour  for  the  enjoyment  of  the  tapestries  so  that  the 
aocompsniments  might  not  be  an  eyesore  to  the 
beholder.  Looking  at  the  evidence  as  to  the  mode  in 
which  they  were  affixed  and  the  position  in  which 
they  were  placed,  and  what  was  done  in  reference  to 
putting  them  up,  I  feel  no  doubt  that  everything 
that  was  done  here  was  done  for  the  better  enjoyment 
of  the  chattels,  and  not  to  make  an  addition  to  the 
extent  of  many  thousands  of  pounds  to  ti^e  value  of 
this  mansion-house.  I  come,  therefore,  to  the  same 
conclusion  at  which  my  leemed  broHiers  have  arrived, 
and  I  think  the  appeal  ought  to  be  ullowed. 

Solicitors,  Hodden,  Wooduoard,  tfc  McLeod;  Payne, 
ShaW'Miickenzie,  <k  Lake ;  Rowdiffes,  Rawh,  &  Co, 


Co^SrH^fej.!  March  5.  6.  11.18. 

Belmobb,  Cotjntess  of  V,  Kent  County  Council,  (a.) 

Highway — Land  alongside  road — Evidence  of  user — 
PreaumpUon, 

An  unindosed  strip  of  land,  of  varying  bread tJ^, 
etdjoined  a  highway  for  the  space  of  300  yards.  The 
road  authorities  had  made  no  use  of  it,  hut  the  owner  of 
the  adjoining  land  had,  as  far  as  living  memory  went* 
exercised  acts  of  ownership  over  it. 

Held,  that  there  was  no  presumption  of  dedication  of 
the  strip  to  the  public  ;  and  even  if  there  had  been  any 
such  presumption,  it  was  rebutiei  by  the  surrounding 
circumetances  arid  by  the  evidence. 

The  question  in  this  action  was  whether  the  public 
had  any,  and  if  so  what,  rights  over  an  imindosed 
strip  of  laud  adjacent  to  the  metalled  road  leading 
from  Sevenoaks  to  Offord. 

The  road  was  not  laid  out  under  any  Indosure  Act. 

It  seemed  to  be  an  ancient  highway  which  was 
kept  in  repair  under  a  turnpike  trust  from  the  middle 
of  the  18th  century  until  a  few  years  ago,  when  the 
trust  expired. 

It  was  now  a  main  road  under  the  control  and 
management  of  the  Kent  County  Council. 

(a.)  Reported  by  J.  H.  Davies,  Esq.,  Barrister^-at* 
Law. 


The  defendants  had  begun  to  deposit  rubbish  and 
lay  a  drain  slonff  the  strip,  for  the  purpose  of  ren- 
dering it  suitabfe  for  public  use.  The  strip  lay  on 
the  west  side  of  the  road.  It  was  about  300  yards 
loDg,  and  about  50  feet  wide  at  the  broadest  part, 
tapering  off  to  nothing  at  each  end.  The  strip  was  . 
not  part  of  the  waste  of  the  manor.  The  land 
adjoining  the  strip  on  the  west  was  a  farm,  of 
which  the  plaintiff,  the  Countess  of  Belmore,  was 
tenant  for  life  in  possession,  the  co-plaintiff  Kipping 
beine  her  tenant.  The  farmhouse  and  farm  buildlogs 
stood  a  short  distance  to  the  west  of  the  strip. 
Pawley,  who  occupied  the  farm  from  1865  to  1870, 
constructed  a  cartway  with  a  drain  alongside  from 
the  high  road  across  the  strip,  and  a  similar  cartway 
had  since  been  made  by  Kipi>ing.  The  swamp  had 
by  this  means  been  partl7  drained,  and  the  tenants 
had  cut  willows  and  rough  grass  thereon.  There  was 
no  evidence  that  any  vehicle  ever  went  along  iha»trip, 
but  occasionally  foot-passengers  walked  on  its  margin 
along  the  high  road. 

Eve,  K,C,,  and  Wace,  for  the  plaintiffs. 

Vernon  Smith,  K.C,  and  Church,  for  defendants. 

Cozens-Habdy,  J.,  found  on  the  evidence  that  as 
far  as  living  memory  went  ithe  plaintiffs  or  their 
predecessors  in  title  had  used  and  enjoyed  the  strip 
m  such  a  manner,  and  to  such  an  extent,  as  the 
nature  of  the  strip  permitted,  and  had  exerdssd  acts 
of  ownership  inconsistent  with  public  rights.  He 
would  not  regard  the  action  of  the  highway 
authorities  in  oocasiouaUy  placing  a  heap  of  stones 
or  road  scrapings  on  the  west  side  of  the  high  road 
instead  of  on  the  ea\t  side,  where  they  were  usually 
placed,  as  of  any  real  importance.  Even  if  the 
occupier  did  not  protest,  the  proper  inference  would 
be  that  it  was  permissive.  Upon  the  whole  the 
evidence  was  insufficient  for  the  purpose  of  proving 
dedication  of  the  strip  as  a  highway  by  user.  The 
defendants,  however,  asserted  that  there  was  a  pre- 
sumption, of  dedication  to  the  public  quite  up  to  tiie 
ancient  fence,  and  that  there  was  no  justification  for 
limiting  the  dedication  to  that  portion  of  the  high 
road  which  was  metalled,  even  though  highway 
rights  had  not  been  exercised  beyond  the  metallea 
roadway. 

The  learned  judge  continued :  On  this  point  I  have 
derived  assistance  from  the  judgments  of  Cbannell, 
J.,  and  of  the  Court  of  Appeal  in  Neeld  v.  Hendon 
Urban  District  Council,  81  L.  T.  Eep.  405,  48  W.  E. 
Dig.  67.  Lord  Bnssell  of  Eillowen  says  at  p.  409 :  "  It 
seems  to  me  very  difficult  to  give  assent  to  such  a 
general  proposition  as  this,  that  under  all  conditions 
where  you  find  a  metalled  road  bordered  by  un- 
metalled  margins,  and  beyond  the  margins  by  hedges, 
there  is  an  invariable  presumption  that  all  the  space 
between  the  hedges  is  highway.  The  question 
whether  such  a  i>pace  is  all  highway  would  depend  to 
a  great  extent,  I  think,  on  many  other  circumstances. 
Such,  for  instance,  ai  the  nature  of  the  district 
through  which  the  road  passes,  the  width  of  the 
margins,  the  regularity  of  the  line  of  the  hedges,  and 
the  levels  of  the  land  adjoining  the  road.  These  are 
all  circumstances  which  should  be  taken  into  account 
before  any  presumption  of  law  can  arise  as  to  the 
width  of  the  highway.  It  seems  to  me  that  it  is  not 
safe  to  say,  as  a  general  proposition,  without  know- 
ing the  condition  of  each  particular  case,  that  in  such 
a  caie  as  I  have  mentioned  aU  the  space  between  the 
hedges  is  part  of  the  highway.  It  is  often  impossible 
to  discover  the  exact  circumstances  under  which  a 
fence  has  been  erected  upon  any  particular  spot.  The 
fence  may  have  been  put  there  because  tiiere  was 
already  a  sort  of  natural  boundary,  or  it  may  be  in 
some  CMes  that  the  pmson  who  ngysds  the  inoloiure; 
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wished  to  leave  a  margin  of  ground  for  the  nse  of  the 
public  if  at  any  time  the  road  should  become 
fouuderoas.  Bat  even  in  the  latter  oMe  I  doubt 
whether  it  would  be  rieht  to  say  that  a  margin  left 
by  the  landowner  outside  a  fenoe  for  that  purpose  is 
neoessarily  dedicated  by  him  as  a  highway  for  all 
time." 

Now,  applying  thn  principles  laid  down  by  the  late 
Lord  Chief  Justice,  I  think  there  is  no  presumption 
of  dedication  up  to  the  old  fence,  or  that,  if  there  if 
any  such  presumption,  it  is  rebutted  by  the  surroand- 
iog  circumstances  and  by  the  evidence.  The  only 
difficulty  I  have  felt  is  as  to  the  marg^.  But  upon 
reflection  I  do  not  see  my  way  to  hold  that  it  is  part 
of  the  highway  unless  every  highway  psssiog  through 
an  uninolosed  country  must,  as  a  matter  of  law,  be 
deemed  to  iodude  a  certain  space  on  each  side  of  the 
metalled  road. 

I  am  satisfied  that  the  margin  has  been  used  only 
occasionally  and  by  a  few  persoot,  and  only  to  such 
an  extent  and  in  such  a  manner  as  was  inevitable  by 
reason  of  the  absence  of  any  fence  or  other  obstacle. 
Bach  user  is  too  indefinite  to  form  the  foundation  of 
a  public  right,  or  to  establish  a  dedication  as  part  of 
the  highway.  I  may  add  that  even  if  the  publlo 
have  rights  over  the  margin,  but  not  beyond,  the 
acts  of  the  defendant  council  cannot  be  jastified.  I 
must  therefore  make  a  declaration  and  grant  an 
injunction  in  teroas  of  parag^phs  1  and  3  of  the 
claim,  and  the  defendants  must  pay  the  costs  of  the 


Solicitors  for  the  plaintiffs,  Pateraon,  Snow,  Bloocam, 
&  Kinder, 

Balidtors   for   the  defendants,   Prior,   Church,  it 
Adams, 


Chan.  Div.  i 
;  Farwell,  J.  j 


Feb.  28 ;  March  1. 


Stevens  v,  Chown. 
Stevens  v.  Olakk.  (a.) 
Market  —  Statutory  remedy — Construction  of  Act  of 
Parliament— Jurisdiction    of  the  High    Court — In- 
Junction. 

Whtre  there  is  a  liability  existing  at  common  law 
which  is  re-enacted  by  statute  with  a  special  jform  of 
remedy^  unless  the  statute  contains  words  necessarily 
excluding  the  common  law  reniedy^  the  plaintiff  has  his 
election  of  proceeding  either  under  the  statute  or  at 
common  law, 

Wolverhampton  Kew  Waterworks  Go.  v,  Hawkes- 
ford,  7  W.  a.  464,  followed. 

IVIiere  a  remedy  in  Chancery  is  wider  than  the  old 
common  law  remedy,  the  Court  of  Chancery  has  jurisdic' 
Hon  to  grant  an  injunction,  unless  the  statute  deprives  it 
of  such  jurisdiction. 

The  enactment  of  special  penalties  or  remedies  by  a 
statute  does  not  exclude  ths  jurisdiction  of  the  High  Court 
unless  it  is  so  expressly  provided, 

Sammons. 

These  were  actions  for  an  injuoction  to  restrain  the 
defendants  from  selling  within  the  parish  of  Sidmouth 
any  articles,  commodities,  or  things  usually  sold  in 
public  markets,  except  in  accordance  with  the 
provitioos  of  the  following  Acts— one  of  1839 
entitled  *'An  Act  for  maintaining  and  regulating 
the  market  in  the  parish  of  Sidmouth,  in  the  county 
of  Devon"  (2  &  3  Vict.  o.  Izzxi.},  and  a  subsequent 
Act  of  1846  (9  Vict.  c.  xlviii.). 

(a.)  Reported  by  Paul  Steickland.  Esq.,  Barrister- 
at-Law* 


The  case  came  before  the  court  on  a  point  of  law  to 
determine  whether  the  High  Court  had  jorisdiction. 

Tbe  Act  of  1839,  section  6,  provided :  *'  If  any  person 
holding,  usiog,  or  in  aoy  manner  oocapying  any  of 
such  buddiofts,  sheds  ...  or  stations  as  aforesaid,  or 
selliog,  or  offering,  or  exposing  to  sale  any  butchers* 
meat  or  any  other  goods  ...  or  things  io  the  aaid 
market  place,  or  wittiin  the  said  parish  of  Sidmouth, 
shall,  upon  demand  thereof  made  by  the  agent  .  .  . 
or  other  person  lo  authorized  to  receive  the  said 
several  ioua  •  •  .  neglect  or  refuse  to  pay,  or  shall 
evade  the  payment  of  the  same  ...  or  any  part 
thereof,  then  ...  it  shall  be  lawful  for  the  ageot, 
collector,  or  other  person  authorized  to  receive  the 
same  ...  to  levy  the  same  by  distress  and  sale 
of  all  or  any  of  the  goods,  articles,  and  things  so 
offered  or  exposed  to  sale,  and  the  distress  so  taken 
to  sell  by  auction  or  private  contract  immediately  on 
such  distress  being  made  .  •  •  or  otherwise  to 
summon  the  party  so  neglecting  ...  or  evading 
such  payment  before  some  justice  of  the  peace  f^*r 
the  county  of  Devon,  who  is  hereby  authorized  and 
directed  to  hear  and  determine  suoh  case  in  a 
summary  way,  and  to  order  and  enforce  sucti 
payment,  with  the  co»ts  of  such  proceedings,  as  he 
sball  think  fit.     .     .     .*' 

Section  10 :  "In  case  any  dispute  shall  arise  con- 
cerning such  distress  or  sale  for  recovery  of  tolls,  as 
authorized  by  this  Act,  such  dispute  shall  bs  settled 
aod  dfltermiQed  by  any  justice  of  the  peace  having 
jurisdiction  within  the  limits  of  this  Ac^  who  shall 
by  warrant  •  •  .  summon  the  parties  to  appear 
before  him  and  hear  and  determine  the  matter  of 
every  such  complaint  upon  oath  and  make  such  order 
therein  and  award  each  costs  to  either  party  as  to 
him  shall  appear  reasonable,  and  by  warrant  •  •  • 
cause  the  money  to  be  awarded  and  the  casts  of  saoh 
warrant  to  be  levied  by  distress  and  sale  of  the  goods 
of  the  paxty  liable.    .    .    /' 

Section  28 :  "If  any  person  shall  find  himself 
aggrieved  by  any  rule  .  .  •  made  under  the 
provisions  of  this  Act  or  by  any  determination  or 
judgment  made  in  pursuance  thereof  or  of  this  Act 
•  •  .  it  shall  be  lawful  for  such  person  to  appeal 
to  any  genend  or  quarter  sessions  ot  the  pesoe  to  be 
held  io  and  for  the  county  of  Devon,  •  .  •  which 
court  is  hereby  authorized  to  hear  and  finally 
determine  the  mutter  of  the  said  appeaL" 

Section  31 :  ' '  Nothing  iu  this  Act  oontained  shall 
extend  or  be  construed  to  extend  to  predjudioe. 
hinder,  abridge,  make  void,  destroy,  lessen,  or  defeat 
any  right,  interest,  title,  property,  power  .  •  • 
or  authority  of  the  lord  of  the  manor  of  Sidmoath 
.  .  . ;  but  that  every  lord  •  .  .  shall  and  may 
at  all  times  hereafter  enjoy  all  such  rights  and 
privileges  (except  as  afore  iaid}  in  as  full  .  •  •  a 
manner,  in  all  respects  whatsoever,  as  he  c^uld  have 
done  in  case  this  Aot  had  not  been  made    .     •    .'* 

The  Aot  of  1846,  s.  2,  provided:  "If  any  person 
shall  hawk,  sell  ...  or  carry  for  sale  any  butcher's 
meat  ...  or  other  article  of  provision  in  any  place 
whatsoever  within  the  parish  of  Sidmouth,  except  at 
the  said  market-house,  before  twelve  o'clock  at  noon, 
nor  after  that  hour  without  having  first  so  personally 
attended  at  the  said  market-house  •  .  •  and  there 
paid  the  said  tolls  and  daties,  evary  such  person  shall 
on  conviction  before  any  justice  of  the  peace  for  the 
said  county  of  Devon,  for  every  suoh  offence  forfeit 
and  pay  any  sum  not  exceeling  five  pounds     .    •    ." 

Percy  Wheeler  {Macmorran,  -BT.C,  with  him),  for  the 

plaintiff,  relied  on  the  following  cases  in  support  of 

the  jurisdiction:  Goldsmid  v.  Great  Eastern  Rtilway 

Co,,  32  W.  E.  341,  25  Oh.  D.  511 ;  Attorney -Qtnaral 

^  V.  Aspinall,  2  My.  &  Or.  613 ;  Earl  of  Shaftesbury  v. 
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Bustdl,  1  B.  &  C.  666 ;  Corpchration  of  Birmingham  v. 
Foster,  70  L.  T.  Bep.  371 ;  Reg.  v.  Buchanan,  8  Q.  B. 
883 ;  and  Cooper  v.  Whittingham.  28  W.  B.  720,  15 
Ch.  D.  501. 

R.  B.  PhtllpoUa,  for  the  defendant  in  the  action,  in 
support  of  his  plea  to  the  jarisdiotion,  cited  the 
folio  winnf  cases :  Wolverhampton  New  Water  works 
Co.  V.  Hawkesford,  7  W.  B.  461.  28  L.  J.  C.  P.  242; 
Barraclough  v.  Brown,  [1897]  A.  C.  615,  46  W.  B. 
Dig.  64 ;  North  London  Railway  C  •.  v.  Oreat  Northern 
Railway  Co,,  31  W.  B.  490,  11  Q.  B  D.  30;  Ilayward 
▼•  East  London  Waterworks  Co.,  28  Oh.  D.  138.  38 
W.  B.  Dig.  240;  Abergavenny  Improvement  Com- 
missioners V.  Straker,  38  W.  B.  158,  42  Od.  D.  83. 

Fabwell,  J. — A  preliminary  point  of  law-  has  been 
taken,  which  raises  a  question  as  to  the  juriadiotion  of 
the  court.  The  plainciff  saed  in  respect  of  market 
rights,  which  were  set  forth  in  the  two  Acts  of 
Parliament  that  have  t>een  f  cf  quently  referied  to  in 
ttie  arguments.  It  appears  from  the  preamble  of  the 
Act  of  1839  that  an  ancient  market,  with  tolls 
attached  to  it,  had  existed  at  Sidmouth ;  and  in  my 
opinion  what  that  Act  really  did  was  to  provide  for 
the 'sabstitution  of  a  new  market  for  the  old  market, 
and  of  new  tolls  which  included,  but  did  not 
extinguish,  the  old  tolls,  the  maximum  tolls  allowed 
by  the  schedule  to  the  Act  covering  the  previous  tolls, 
which  were  thus  kept  alive.  Section  31,  which  was  a 
saving  olaose,  is  also  important  in  this  connection. 
The  Act  of  1839  is  therefore  really  an  Act  by  way  of 
•onflrmation  of  an  old  market,  with  specific  regula- 
tions for  the  benefit  of  the  owner  and  the  convenience 
of  the  individoals  using  it.  It  has  been  argaed  that 
the  present  case  fell  within  the  third  class  of  ca^es 
mentioned  by  Willes,  J.,  in  Wolverhampton  New 
Waterworks  Co.  v.  Hawkes/ord.  The  tbree 
classes  were  a«  follows:  ** There  are  three  classes 
of  cases  in  which  a  liability  may  be  established 
by  statate.  There  is  that  class  where  there  is 
a  liability  existing  at  common  law,  and  which  is  only 
re-enacted  by  the  statute  with  a  special  form  of 
remedy;  there,  unless  the  statute  contains  words 
neoessardy  excluding  the  common  law  remedy,  the 
plaintiff  has  his  eleciion  of  proceeding  either  under 
the  statute  or  at  common  law.  Then  there  is  a 
second  class,  which  consists  of  tho?e  cases  in  which  a 
statute  has  created  a  liability,  but  has  given  no 
special  remedy  for  it ;  there  the  party  may  adopt  an 
action  of  debt,  or  other  remedy  at  common  law,  to 
enforce  ic.  The  third  class  is  where  the  statute 
creates  a  1 'ability  not  exUtizig  at  common  law,  and 
gives  also  a  particular  remedy  for  enforcing  it."  In 
my  opinion  the  present  case  fall^,  not  within  the 
the  third  class,  but  within  the  fir«t  class  of  cases 
mentioned  by  WUles,  J.  The  statute  had  not  created 
a  liability  not  existiog  at  common  law,  but  had 
■imply  re-enacted  the  old  common  law  rights — the 
new  tolls  included  Xhe  old  tolls,  and  the  remedies 
were  extended  to  the  whole  of  them.  The  plaintiff, 
therefore,  could  have  brought  an  action  at  common 
law.  Moreover,  even  if  that  had  not  been  so,  in  my 
opinion  the  remedy  in  Chancery  was  wider  than  the 
old  common  law  remedy,  and  I  do  not  think  that  the 
Court  of  Chancery  could  be  held  to  have  no  jurisdic- 
tion to  grant  an  injunction  in  such  a  case,  uoless  the 
statute  expressly  deprived  it  of  such  juriidictio'i. 

Then  it  was  argued  that,  unless  an  action  at  law 
would  lie,  the  court  could  not  grant  an  injnnotioo. 
I  cannot  accept  that  oontentiou  in  face  of  what 
Turner,  L.J.,  has  said  in  Emptrw  of  Austria  v. 
Bay.  9  W.  B.  712.  3  De  G.  F.  &  J.  217,  at 
p.  253.  If  it  was  held  that  the  statute,  either 
by  a  new  creation  or  by  a  restatement  of  former 
rights,  enacted  a  right  of  property,  that  at  once 


gave  rise  to  the  jurisdiction  of  the  ^  court,  and 
no  special  penalties  or  remedies  provided  by  the 
statate  excluded  the  jurisdiction  of  the  court,  uoless 
it  was  expressly  so  stoted.  Had  no  penalties  been 
provided  in  the  present  statate  there  would  still  have 
been  a  right  of  property,  which  could  have  been  pro- 
tected. This  view  of  tb.e  ca<e  was  entirely  bornn  out 
by  Sir  G.  Jessel's  judgment  in  Cooper  v.  Whittingham. 
It  had  been  contended  that  Chitty,  J.,  had  held  in 
Hay  ward  v.  East  London  Waterworks  Co.,  that  Sir  G. 
Jessel  had  gone  too  far  in  his  appUoation  of  the  law, 
but  in  my  opmion  that  was  not  the  case,  and  Sir  G. 
Je»sel*s  judgment  is  sound  law. 

The  result  is  that  the  plea  to  the  jurisdiction  is  un- 
founded, and  the  summons  must  be  dismissed. 

Solicitors,  Steauenson  cfc  Cotddwell ;  Dunn,  Baker,  <fe 
Baker,  for  Dunn  &  Baker,  Bxeter. 


Chan.  Div.  )  ^^  15 

Parwell,J.  ) 

Jn  re  GebbnWOOD. 
SUTCLIFFa  V.  Glkdhill.  (a.) 
Will— For/eiture^Truttee— Garnishee  order. 

A  testatrix  devised  and  bequeathed  her  real  and  per* 
sonal  estate  to  trustees  for  sale  and  conversion,  and  then 
upon  trust  to  pay  the  annual  income  to  her  son  during 
his  life  or  "  until  he  does  cr  attempts  to  do  or  suffer 
any  other  act  or  thing,  or  until  any  other  event  happens 
whereby,  if  the  same  income  wer.e  payable  to  him  abso- 
lutely for  his  life,  he  would  be  deprived  of  the  right  to 
receive  the  same  or  any  part  thereof,"  in  any  of  which 
cases  it  was  given  over. 

A  creditor  obtained  an  order  garnishing  the  income 
accrued  due  and  in  the  hands  of  the  trustees. 

Held,  that  a  garnishee  order  could  not  be  obtained 
unless  a  debt  was  actually  due  from  the  trustee  to  the 
beneficiary,  and  that  the  garnishee  order  did  not  create  a 
forfeiture. 

Sampson  v.  Sampson,  44  W.  R.  657,  [1896]  1  Ch. 
630.  followed. 

Bates  V.  Ba'es,  [1884]  W.  N.  129,  not  followed. 

This  wad  fm  origin-itiag  summons  to  determine 
whether  a  forfeiture  or  c^s«or  had  taken  place  of 
the  life  interest  of  John  Arthur  Greenwood  under 
the  will  of  Mary  Greenwood,  dated  the  4th  of 
November,  1891,  and  under  settlements  dated  the 
30th  of  March.  1893,  and  the  20th  of  February,  1896. 

P.  F.  8.  Stokes,  for  the  trustees  of  the  will. 

Upjohn,  K.C.,  and  Edward  Ford,  for  one  of  the 
defendants. 

W.  H.  Loehnis,  for  the  defendant  Jonathan  Qledhill, 
a  judgment  creditor. 

R.  F,  MacSwinney,  for  the  tenant  for  lif«». 

Par  WELL,  J.,  in  giving  judgment,  said :  la  this 
caie  I  have  come  tj  the  conclusion  that  the  order 
absolute  does  not  operate  as  a  forfeiture.  John  Arthur 
Greenwood  is  entitled  under  a  trust  in  the  will  which — 
is,  I  am  told,  in  terms  similar  to  the  settlements, 
which  have  also  been  put  io  evidence  on  this  applica- 
tion—which is  in  these  words:  "Upon  trust  if  my 
said  son  shall  not  at  the  ticne  of  my  death  be  an  un- 
discharged bankrupt,  or  shall  not  have  executed,  done, 
or  suffered  any  act,  deed,  or  thing,  or  if  no  event  shall 
have  happened  whereby  the  trust  next  hereinafter  de- 
clared would  if  subsistiog  be  determioed,  then  to  pay 
the  said  income  to  my  said  son  John  Arthur  Green- 


(a.)  Beported  by  Paul  Strioklaicd,  Esq.,  Barrister- 
at-Law. 
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wood  dnzing  his  life  or  until  he  attempts  to  alien, 
charge,  or  anticipate  the  same  or  any  part  thereof,  or 
i«  adjndged  a  bankrupt  or  takes  proceedings  for 
liquidation  in  bankruptcy  or  makes  any  arrangement 
or  composition  with  his  Creditors  having  the  effect  of 
a  charge  upon  or  alienation  of  the  said  income  or 
any  part  thereof,  or  until  he  does  or  attempts  to  do 
or  suffer  any  other  act  or  thing,  or  until  any  other 
eyent  happens  whereby  if  the  same  were  payable  to 
him  absolutely  for  his  life  he  would  be  deprived  of 
the  right  to  receive  the  same  or  atiy  part  thereof,"  in 
any  of  which  cases,  as  well  as  on  the  death  of  the  said 
Jobn  Arthur  G(reenwood,  it  is  given  over. 

Now  what  has  happened  is  this:  A  creditor  has 
obtained  an  order  nisi  first  of  all,  and  then  absolute, 
garnishing  the  income  accrued  due  and  then  actually 
in  the  hands  of  the  trustees.  That  that  is  the  case  is 
plain  from  the  decisions  on  the  rules  about  garnishing. 
You  can  only  garnish  the  debt  after  it  has  become 
due.  For  that  I  will  take  the  words  of  Lindley, 
L.J.,  in  the  case  of  WM  v.  Stenton,  repeated  in  11 
Q.  B.  D.  518,  31  W.  B.  Dig.  8 :  *<  Is  a  trustee  a 
debtor  to  his  cestui  que  trust  ?  You  cannot  say  he  is 
unless  he  has  got  in  his  hands  money  which  it  is  his 
duty  to  hand  over  to  the  cestui  que  trust;  then,  of 
course,  he  is  a  debtor,  and  there  is.  so  difficulty  in 
attaching  such  a  debt  under  this  order.  But  take  the 
case  of  a  trustee  of  Consols  for  my  life.  Is  he  in  any 
proper  sense  my  debtor  so  long  as  he  has  no  dividends 
which  are  payable  to  me  P  C&arlynot;  he  individu- 
ally may  never  receive  those  dividends ;  there  may  be 
a  change  of  trustees  before  the  next  dividend  day. 
You  cannot  possibly  say  that  a  trustee  is  a  debtor  to 
the  cestui  que  trust  before  he  has,  or  but  for  some 
fault  of  his  might  have  had.  the  money  which  it  is  his 
duty  to  hand  over."  The  garnishee  order  therefore 
proceeds  on  the  fooliog  that  the  trustee  is  not  only  a 
trustee,  but  has  also  been  turned  by  the  operation  of 
tbe  true  construction  of  the  will  and  the  rules  of  law 
and  equity  ioto  a  debtor  as  well.  It  is  by  virtue, 
not  of  a  coatinuinff  trusteeship,  but  by  virtue  of  the 
new  relation  of  debtor  and  creditor,  that  the  garnishee 
order  cui  be  mtde  at  all ;  and  that  bdng  so,  it  seams 
to  me  that  there  is  this  dilemma  with  regard 
to  the  applicant's  position,  that  e icher  the  garnishee 
order  is  ineffectual  because  there  is  no  debt  at  all, 
and  therefore  it  is  a  mere  nullity ;  or,  if  it  is  f  ff 'ctual, 
it  has  operated  because  there  is  a  debt,  and  a  debt 
arising  as  between  tbe  trustee  and  the  tenant  for 
life,  which  shows  that  the  income  has  actually  become 
payable  in  such  a  way  as  to  make  a  debt  In  my 
opiuion  that  is  the  trae  view  of  this  will.  I  bear  in 
Diiad,  first  of  all,  that  the  courts  do  not  construe 
gifts  of  forfeiture  so  ss  to  extend  th«ir  limits  beyOnd 
the  fair  meaning  of  the  words  unless  they  are  aotuilly 
driven  to  it.  Forfeiture  is  not  regarded  with  favour, 
and  one  does  not  apply  one's  miod  to  a  esse  with  any 
particular  desire  to  extend  the  terms  of  a  forfeiture 
clause  to  a  gift  such  as  the  pre  tent.  In  my  opinion, 
on  the  true  view  of  these  words,  which  are  thci 
only  words  which  are  really  material  to  tbe  present 
case — "or  until  any  other  event  happens  whereby 
if  the  same  income  were  payable  to  him  absolutely 
for  his  life  he  would  be  deprived  of  the  right  to 
receive  the  same  or  any  part  thereof '' — ^they  mean  if 
he  were  deprived  of  the  right  to  receive  the  same 
or  any  part  thereof  on  the  day  it  becomes  due. 
That  seems  to  me  not  only  a  fair  and  reasonable 
construction  of  the  words  of  this  particular  will,  but, 
also,  to  be  in  accordance  with  what,  I  think,  are 
reetlly  the  necessary  requirementscf  thelaw  to  make  it  a 
valia  gift.  I  think  the  late  Sir  J'ohn  Bolt's  argument 
in  the  case  of  Be  Stulz,  1  W.  B.  499,  4  De  G.  M.  &  G. 
404,  was  well  founded,  and  thatyou  cannot  give  a  man 
the  income  during  hk  life  payable  on  the  quarter 


days  on  which  it  become  due,  or  the  half-yearly  days 
on  which  it  becomes  due,  and  then  take  it  away  frooa 
him  by  reason  of  any  event  that  happens  after  the 
day  when  it  has  actually  become  due.  So  to  do 
would  be  repugnant  to  the  absolute  gift.  Mr. 
Upjohn  tried  to  avoid  that  by  saying  there  is  no 
aoo  lute  gift  here.  I  do  not  agree  with  that.  The 
first  gift  if  to  pay  the  income  to  John  during  his  life. 
Then,  according  to  the  oonstmction  I  put  on  this 
clause,  all  the  other  matters  are  limited— -I  mean  that 
the  defeasance  portion  of  the  clause  is  limited  to  the 
period  until  each  particular  quarterly  payment  or 
half-yearly  payment  becomes  actually  payable. 
When  once  it  becomes  payable  there  is  a  trust  to  pay, 
and  the  day  after  the  creditor's  dividend  has  bscome 
payable  a  trustee  is  turned  into  a  debtor  as  well  as 
a  trustee,  and  is  bound  to  pay,  under  the  trusts  of  this 
will,  to  John  Arthur  Greenwood.  That  being  so  it  is 
not  competent  to  the  testator  to  attempt  to  deprive 
John  Arthur  Greenwood,  after  the  period  at  wdich 
he  is  BO  entitled  to  give  a  receipt,  ot  the  income  by 
reason  of  any  matter  subsequent  to  the  day  on 
which  he  was  entitled  to  give  a  discharge  for  it. 
That  seems  to  me  to  be  the  true  view  to  take  of  the 
construction  of  this  will.  To  some  extent  I  am 
con&rmed  in  the  view  I  take  by  the  case  of  Sutton  v. 
Ooodrtch,  80  L.  T.  Bep.  765,  47  W.  B.  Dig.  208,  and 
still  more  by  reavon  of  the  decision  of  Stirling,  J.,  in  the 
case  of  In  re  Sampson,  Sampson  v.  Sampson,  44  W.  &• 
557,  [1896]  1  Oh.  630,  where  the  learned  judge  puts 
the  proposition  which  I  have  been  trying  to  adapt  to 
this  will  in  a  way  that  senms  to  me  to  be  applicable 
not  only  to  the  will  before  Stirling,  J.,  bat  also 
to] the  will  now  before  me.  His  lordship  says:  "I 
think  that  the  epoch  at  which  the  destination  of  any 
instalment  of  income  is  to  be  determined  is  the  moment 
when  that  instalment  either  accrues  due  or  is  in 
the  hands  of  the  trustees  ready  for  applioation 
in  accordance  with  the  trusts  of  the  will."  Any 
other  construction  would,  as  it  appears  to  me,  lead  to 
results  which  would  be  startling,  assaming  that  it  was 
legal.  For  example,  the  cestui  que  trust  might  go  to 
his  trustee  the  day  after  the  income  was  received* 
receive  his  money,  and  then  go  round  and  pay  his 
bills,  but  if  he  were  ill  iu  bea  he  could  not  send  a 
request  to  tbe  trustee  to  be  good  enough  to  go  roond 
and  pay  his  bills  for  him,  and  write  at  the  same  time 
to  his  creditors,  and  lay :  **  I  am  ill,  do  not  trouhlo 
me,  my  trustee  is  coming  round  to  pay  you  with  the 
income  which  is  already  mine.*'  That  would  be  a 
conclusion  I  should  be  very  reluctant  to  arrive  at 
unless  I  was  actually  driven  to  it ;  but  on  the  cstfes 
which  have  been  cited  I  think  I  am  not  driven  to  it. 

Now,  the  matter  that  has  really  caused  me  the 
most  trouble  has  been  the  decision  of  Pearson,  J., 
in  the  case  of  Bates  v.  Batei,  reported  in  [1884]  W.  N. 
129.  I  confess  I  cannot  avoid  the  conclusion  that  I 
am  really  not  following  Bates  v.  Bates,  because  I  think 
the  result  of  the  view  I  take*  is  that  you  cannot 
really,  by  garnishing,  cretts  a  forfeiture.  Inasmuch 
as  you  can  only  garnish  what  is  a  debt  actually  due, 
I  do  not  see  how  any  garnishing  could  ever  operate 
as  a  forfeiture,  and  Pearson,  J.,  undoubtedly  did  ia 
that  esse  hold  that  a  garnishee  order  did  operate  as  a 
forfeiture.  I  can  only  say,  with  every  po<sible  respsot 
to  that  very  eminent  judge,  that  the  judgment  is 
reported  only  in  the  WeelUy  Notes;  no  reasons  are 
given  for  it,  and  I  am  really  unable  to  follow  it.  It 
has  already  not  been  followed  by  Kennedy,  J.,  and  I 
do  not  think  myself  it  is  consistent  with  the  case  of 
In  re  Stuiz  in  the  Court  of  Appeal.  I  quite  follow  what 
Mr.  Upjohn  said  in  reply,  that  the  words  thece  wsce 
different,  but  I  do  not  agree  with  his  distinction  tiiat 
they  were  all  ffovem«d  by  the  word  **  anticipate.**  I 
do  not  think  that  is  so.    It  is  not  a  fair  way  of  oqb* 
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stniiniC  &  olaiue  to  lay  **  anticipate,  amign,  or  other- 
wise ihoamber  "  maVes  ibe  word  "  anticipate  "  govern 
the  assignment  or  otherwise  incnmbericg.  The  three 
words  are  all  different,  and  are  meant  to  apply  to 
different  things,  t  do  not  think  the  decision  tamed 
bnthat,  except  so  far  as  it  gave  rise  to  the  argoment 
of  Sir  John  Kolt,  which,  I  think,  is  a  sound  argumeDt 
that  really  disposes  of  the  question.  There  has  been 
no  forfeiljare. 

SoUoitors,  EidadaU  4t  Son,  for  Suidiffea,  Hebden 
Bridge;  W.  J,  &  E.  JJ.  TrerMUtn^  for  MJaaiwooda  ^ 
SutdiffieB,  Todmorden. 


-I 


Mays. 


K  B.  I)iv. 

(Lord  Alverstone,  L.C.J. 

and  Lawrance,  J.) 

Ths  King  v.  Otxbsbebs  of  thb  Pabish  of 

Ck>NXAH'S  QVAT.  (a.) 

Local  government — Burial  Acts — Transfer  of  powers  of 
burial  board  to  urban  district  council — Burial  expenses 
— Moneys  borrowed  under  tJie  Burial  Ads — Poor  rate 
— General  district  rate — Local  Government  Ad,  1894 
(56  &  57  Vid.  c.  73),  ss.  53  (3),  62  (1),  67  (3). 

Where  an  urban  district  council  takes  over  the  powers 
and  duties  of  a  burial  board  under  section  62  of  the  Local 
Government  Ad,  1894.  the  expenses  incurred  by  the 
council  in  carrying  into  execution  the  Bttn'al  Ads  and  the 
payment  of  interest  t*pwi,  and  the  repayment  of  moneys 
,  borrowed  in  pursuance  of  the  Burial  Ada,  are  charge^ 
able  to  the  poor  rates  of  the  parish  or  parishes  for  which 
the  burial  board  ivas  formed,  and  are  not  payable  out  of 
the  general  district  rate. 

Bole  nisi  for  a  mandamus  ooiumandiog  the  overseers 
of  the  parish  of  Connah'a  Qaay  to  show  causa  why 
they  ahoold  not  honour  a  certificate  of  ihn  Urban 
District  Council  of  Connah's  Quay,  and  pay  to  them 
the  sum  of  £150  to  d«'fray  the  ezpenees  of  oarryiog 
into  execution  the  Burial  Acts. 

In  the  year  1882  a  burial  board  was  formed  for  the 
tbrse  townships  of  Wefre,  Golftyn,  «nd  K(*lBtertoD. 

On  the  20th  of  Noyember,  1882,  the  board  borrowed 
£U500  from  one  James  Freme,  aod  on  the  22Qd  of 
^November,  1883,  a  farthf r  som  of  £300,  by  tpriuinal 
annuity  deedi,  wbioh  constituted  the  repayment  of 
the  »ums  a  charge  upon  the  poor  rates  of  tbe  pariah 
of  St.  Mark,  Counab's  Quay.  The  parish  of  St.  AdUrk 
consists  of  the  tbree  above-mentioned  townships. 
From  1882  to  1897  the  expenses  of  the  board  were 
paid  out  of  the  poor  rate  upon  the  certificate  of  the 
board. 

On  the  3rd  of  March,  1897,  the  Urbiu  District 
Council  of  Connah's  Quay  by  resolution  took  over 
all  the  powers,  duties,  and  liabilities  of  tbe  burial 
board.  In  1897,  1898,  and  1899  certificates  were 
issued  by  the  urban  district  council  to  the  oversei^TS 
of  the  i)Oor  in  reapect  of  the  accounts  payable  under 
the  annidty  deeds  and  tbe  expenses  of  carrying  into 
execution  the  Burial  Acts,  which  certificates  were 
duly  honoured. 

On  the  4th  of  July  a  certificate  was  issued  to  the 
overseers  direotiog  them  to  pay  the  above  sum  of 
£150.  The  overseers  refused  to  comply,  on  the 
ground  that  the  moneys  ought  to  be  paid  out  of  the 
general  district  r«te  and  not  out  of  the  poor  rate. 

Marshall,  K.C,  (Jenkin  with  him),  showed  cause. — 
The  Burial  Act,  1852,  by  section  19,  provides  thftt  the 
expenses  incurred  or  to  be  incurred  by  the  burial 

(a.)  Beported  by  0.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law* 


board  of  any  parish  in  carryiog  tbe  Act  iuto  execu- 
tion shall  be  chargetkble  upon  and  paid  out  of  the 
rates  for  the  relief  of  the  poor  of  such  parish,  and  the 
overseers  are  required  to  pay  out  of  tbe  rates  for  the 
relief  of  the  poor  each  sum  as  the  board  may  direct 
upon  receipt  of  a  certificate  from  the  board.  Section  20, 
which  has  been  since  repealed,  gave  the  board  power 
to  borrow  money  for  the  purpose  of  laying  out  burial 
grounds,  and  for  other  purposes.  It  is  provided  by 
Uie  Burial  Act,  1857,  s.  4,  that  a  local  board  of 
health  may,  by  Order  in  CoudcU,  be  constituted  a 
burial  board,  and  by  the  Burial  Act,  1860,  that  ^e 
ttcpenses  of  a  local  board  constituted  abnrial  board  may 
be  paid  out  of  the  general  district  rate  or  by  a  separate 
burial  rate.  Then  came  the  Local  Government  Ac^  1894, 
which  by  section  62  (1)  gave  au  urban  district  coundi 
power  by  resolution  to  take  over  the  powers,  duties^ 
properly,  and  liabilities  of  any  authority  in  its 
district  constituted  under  any  of  the  adoptive  Acts, 
Section  28  of  the  ssme  Act  provides  that  the  expetisei 
of  an  urban  district  council  shall,  subject  to  the 
provisions  of  the  Act,  be  paid  out  of  the  district 
fund  and  generad  district  rate,  and  section  53  (3) 

Srovides  as  follows:  "The  property,  debts,  and 
abilities  of  any  authority  under  any  of  the  adoptive 
Acts  whosa  powers  are  transferred  in  pursaauce  o/ 
thii  Act,  shall  continue  to  be  property,  dtrb's,  and 
liabilities  of  the  area  of  that  authority,  and  tfre 
proceeds  of  the  property  shall  be  credited,  and  the 
debts  and  liabilities,  and  the  expenses  iucurred  in 
respect  of  the  said  powers,  duties,  and  liabilities 
shul  be  charged  to  the  account  of  t^e  rates  or  con- 
tributions levied  in  that  area,  and  where  that  area  is 
situate  in  mors  than  one  parish  the  sums  credited  to 
and  paid  by  each  parish  shall  be  apportioned  iu  such 
manner  as  to  give  effect  to  this  enactment.*'  The 
effect  of  those  provisions  was  to  euact  that  the 
expenses  incurred  by  a  district  council  under  th'e 
Burial  Acts  should  be  paid  out  of  the  general  district 
rate.  It  is  true  that  section  67  provides  that  **  Where 
any  powfrs  and  duties  are  transferred  by  the  Act 
from  one  authority  to  another  authority  .  •  . 
(3)  all  debts  aod  liabilities  of  the  first  authority 
incurred  by  virtue  of  such  powers  and  duties  shall 
become  debts  and  liabilities  of  the  latter  authority, 
and  be  defrayed  out  of  the  like  property  and  funds 
out  of  which  they  would  have  been  defrayed  if  this 
Act  had  not  passed."  But  that  provision  only  applies 
in  cases  where  powers  and  duties  are  trausferred 
directly  by  the  Act,  and  not,  as  here,  by  resolution  of 
the  autbority  which  takes  them  over. 

Macmorran,  K,C,,  and  B.  V.  Bankes,  for  the  urban 
district  council,  in  support  of  the  rule,  were  not 
called  on. 

Lord  Alvbbstonb,  L.C.J.— In  this  cas<)  the  Urban 
District  Councd  of  Connah's  Quay  has  bee  »me  the 
burial  authority  in  the  pariah  of  Oonnah*s  Quay  by 
virtue  of  tbe  operation  of  the  powers  of  the  Lical 
Government  Act,  1894,  and  they  have  as  a  burial 
board  made  a  demand  upon  the  poor  law  authorities 
to  pay  the  money  which  woidd  have  been  payable 
under  the  Burial  Acts. 

As  I  gathered  from  Mr.  Marshall's  very  clear  state- 
ment, the  facts  are  that  there  was  a  burial  board  from 
1882  to  1897.  In  March,  1897,  there  was  a  resolution 
to  traosfer  tbe  powers  and  duties  of  tbe  burial  bosrd 
to  the  urban  district  oouocil  under  the  powers  of  sub- 
section 1  of  section  62.  Ic  is  not  denied  that  t^e 
Burial  Acts  are  adoptive  Acts,  and  ic  is  not  denied 
that  the  powers  under  tbem  are  now  to  be  exercised 
by  this  urban  district  counciL 

As  I  understand  sections  62  and  67  of  the  Local 

Qovemment  Act,  1894,  tiJcen  together  and  with  some 

mother  provisions  of  th^  Act  which  I  need  not  mention. 
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bat  whidh  Mr.  Marahall  referred  to,  they  mean  this, 
that  after  the  transfer  of  the  powers  under  the 
adoptive  Aot  by  resolution,  or  by  whatever  maohinery 
trawers  those  powers,  the  new  authority  is  to 
exercise  the  powers  of  the  old  body.  If  it  had  been 
intended  to  charge  a  different  class  of  ratepayers 
special  words  would  have  been  used.  The  Acts 
referred  to  are  adoptive  Acts — that  is  to  sav*  Acts 
whioh  the  local  authority  may  adopt.  Mr.  Marshall 
argued  that  because  a  resolution '  was  required  to 
pass  tiie  powers  and  duties  from  the  burial  board 
to  the  urban  district  council — that,  therefore,  the 
transfer  was  not  a  transfer  of  powers  and  duties 
from  one  authority  to  another  by  the  Act  within 
the  initial  words  of  section  67.  But  I  thick  that  if 
it  had  been  intended  to  exclude  from  the  protective 
dause  of  section  67  transfers  which  took  place  under 
section  62,  we  should'  have  found  a  specific  enumera- 
tioD,  and  I  think  that  it  was  intended  that  when 
powers  and  duties  were  transferred  by  virtue  of  the 
operation  of  the  Act  that  the  protective  clause  in 
section  67  i^ould  apply. 

I  agree  that  wa  have  not  to  consider  the  rights  of 
the  persons  who  lent  the  money  in  this  case,  but  I 
thioK  it  is  fair  to  point  out  that  the  ordinary  scheme 
of  legislation  would  be  that  where  duties  are  trans- 
ferred under  the  powers  of  an  Act  to  a  new  authority, 
tfte  lights,  powers,  and  obligations  contiaue  to  have 
the  same  incidence  and  effect  in  the  bauds  of  such 
new  autiiority.  I  think  that  the  role  for  a  mart' 
diimtis  must  be  made  absolute. 

Lawrance,  J.^I  entirely  agree. 

Rule  made  ahtolute. 

Solicitors  for  the  overseers,  Maples,  Teesdale,  d  Co, 

Solicitors  for  the  urban  district  council.  Bower, 
Cotton,  &  Co  ,  for  Hughes  <k  Hughes,  Flint. 


Mirch  15. 


K.  B.  Div.  ) 

(Channell  and  BucknUl,  JJ.) ) 

Rex  v.  Governob  of  Hollowat  Pbison. 
Ex  parte  Bluhm.  (a.) 

Extraditum  —  Extradition  treaty  with  Germany  — 
•*  Apprehension  " — **  Sufficient  evidence  for  the  extra^ 
dition^*  within  two  months  from  apprehension — 
Subsequent  investigation  of  other  charges^  Jurisdiction 
to  rein'ew  decision  of  magistrate — Extradition  Act, 
1870  (33  <fe  34  Vict,  c.  52),  s.  8. 

B,  was  arrested  in  this  country  under  the  extradition 
treaty  with  Oermany,  charged  with  obtaining  money  by 
false  pretences  from  one  Wallesch,  and  evidence  was  given 
upon  that  charge,  and  B,  imis  remanded  from  time  to 
time.  After  the  expiration  of  two  montlis  from  his 
arrest,  B,  was  committed  for  extradition  on  this  charge. 
He  was,  however,  detained  pending  the  investigation  of 
thirty  other  charges  against  him,  and  he  was  also  com» 
mittid  on  those  chargts. 

Held,  that  there  was,  in  fact,  upon  the  depositions 
before  the  expiration  of  the  two  months  from  the  date  of 
B  's  arrest,  sufficient  evidence  for  his  committal  on  the 
first  charge  under  the  treaty. 

Semble,  the  committal  of  B»  on  the  subsequent  charges 
was  regular. 

In  this  case  a  rule  nisi  for  a  habeas  corpus  had  been 
obtained  calliog  upon  the  Governor  of  Holloway 
Prison  to  show  cause  why  he  should  not  bring  up 
Joseph  Bluhm,  a  prisoner  in  his  custody,  in  order 
that  he  might  be  r^eased. 

(a.)  Reported  by  Erskine  Beid,  Esq.,  Barrister- 
at-Law. 


It  appesffed  from  the  evidence  before  the  magistrate 
that  Bluhm  had  been  charged  with  obtaining  money 
by  false  pretences  from  a  Germtn  subject  resident  in 
Gfermany,  the  allegation  being  that  he  promised  one 
Wallesch  an  advance  of  a  considerable  sum*  ot  moneys 
upon  receipt  of  an  instalmeat  of  interest,  and  having 
received  the  instalment  never  s^^ut  the  principal. 
Bluhm  was  brought  before  Mr.  Marsham,  one  of  the 
metropolitan  police  magistrates,  remanded  from  time 
to  time,  and,  after  tbe  twj  months  had  expired,  he 
was  committed  for  extradition  on  the  WaUeach. 
charge,  but  was  detained  pending  the  investigation  of 
some  thirty  or  forty  other  charges  of  similar  frauds 
said  to  have  been  perpetrated  by  him  in  Germany, 
and  he  had  now  been  committed  for  extradition  also 
on  those  charges.  The  Extradition  Treaty  with 
Germany  (see  articles  9  and  12)  and  the  Extradition 
Act  of  1870  provide  that  unless  sufficient  evidence  to 
justify  committal  be  brought  against  a  prisoner 
within  two  months  of  his  apprehension  he  should  b) 
dischsurged  from  custody. 

The  rale  nisi  was  applied  for  and  obtained  on  the 
8th  of  March,  the  prisoner  haviog  been  arrested  on 
the  27th  of  December,  1900,  anl  was  granted  od  the 
following  grounds :  (1)  That;  no  saffioient  evidence 
for  extradition  had  been  produced  within  two  moatna 
from  ttie  applicant's  apprehension,  (2)  that  the  magi  - 
trate  was  not  entitled  after  tbe  expiration  of  two 
months  to  receive  any  evidence  in  support  of  charge 
other  than  those  on  which  the  prisoner  was  appre- 
hended, and  (3)  that  there  was  no  evideoce  of  the 
identity  of  Joseph  Bluhm  with  the  person  referred  to 
in  the  depositions  taken  iu  (Germany. 

Sir  B.  Finlay,  A.O.  {H,  SuUon  and  H.  C,  Biron, 
with  him),  showed  cause.  —  The  rule  was  moved 
for  and  granted  under  a  belief  that  there  was  w^ 
evidence  within  the  two  months  of  ttie  charg<9 
on  which  extradition  was  applied  for.  But  that 
in  fact  was  not  the  case.  The  treaty — and  articlc^a 
9  and  12  of  the  Extradition  Treaty  with  Germany* 
which  for  the  purposes  of  thi«  case  may  be  taken  as 
incorporated  into  the  Extradition  Acts,  although 
upon  that  questions  migbt  arise  in  other  cases — only 
impose  the  condition  that  there  should  be  within 
two  months  sufficient  evidence  on  which  the  magistrate 
could  act.  The  depositions  amply  fulfilled  that  con- 
dition. If  an  order  had  been  made  for  extradition 
on  the  first  charge  tiiere  would  ba  nothing  to  prevo&t 
the  German  government  from  making  an  appUoation 
on  the  Bubiequent  chargni  also.  If  no  evidence  had 
bsen  c£Eered  on  the  Wallesch  charge  within  two 
months  then  the  magistrate  ought  to  have  discharge 
him,  but  he  could  immediately  have  been  re-arrested 
on  the  other  charges. 

J,  R,  RindolpK  in  support  of  the  rule. — On  the  14  h 
of  February,  1901,  at  which  date  the  two  months 
expired,  there  was  not  sufficient  evidence  to  justify 
the  committal  of  Bluhm.  The  court  was  not  boand 
by  the  adverse  opinion  expressed  by  the  magistrate  on 

^Article  9  of  the  Extradition  Treaty  with  Germany 
is  as  follows :  "  If  the  requisition  for  extradition  be 
in  accordance  with  the  foregoing  stipulations  the 
competent  authorities  of  tho  state  applied  to  shall  pro- 
ceed to  the  arrest  of  t  he  f  ugutive.  The  prisoner  is  then 
to  be  brought  before  a  competent  magistrate,  whoi< 
to  examine  him  and  to  conduct  tbe  preliminary 
investigation  of  the  case,  just  as  if  the  apprehension 
had  taken  place  for  a  crime  committed  m  the  sam  i 
country." 

Article  12 :  '*  If  sufficient  evidence  for  the  extra- 
dition be  not  produced  within  two  months  from  the 
date  of  the  apprehension  of  the  fugitive,-  he  shall  be 
set  at  liberty." 
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this  point,  as  was  dear  from  a  dictum  of  Lord 
Brampton  given  in  In  re  Castioniy  [1891]  1  Q.  B.  149, 
at  p.  164«  [Tlieoase  isalso  reported  in  39  W.  B.  202.] 
Moreover,  ttie  prisoner  has  been  committed  on  some 
thirty  charges  other  than  the  one  preferred  by 
Wallesoh,  the  evidence  in  support  of  which  is 
insaffident  to  justify  extradition.  If  these  are  to  form 
the  gromid  of  extradition,  the  prisoner  is  entitled  to 
be  discharged  nnder  the  order  issued  in  regard  to  the 
charge  made  by  Walleich  and  he  should  be 
reapprehended.  A  man  in  custody  may  be 
apprehended  by  reading  over  the  warrant  to  him : 
Iteg.  V.  Weil,  31  W.  B.  60,  9  Q,  B.  D.  701. 

OHANinSLi.,  J. — ^In  my  opinion  this  rule  should  be 
difloharged  on  the  first  ground,  as  in  my  opinion  there 
was  in  fact,  upon  the  depositionB,  before  the  expiry  of 
two  months  from  the  apprehension  suffident  evidence 
for  a  committal  of  the  prisoner  on  the  charge  made  by 
Wallesch.  That  being  our  opinion  it  is  unnecessary 
to  say  anything  on  the  question  whether  the  magis- 
trate's opinion  that  thiore  was  suffident  evidence 
would  have  been  binding  upon  us  or  not,  but  there 
seems  tome  authority  tor  laying  that  the  court 
should  not  go  behind  the  opinion  of  the  magiatrate 
on  that  point.  The  result,  therefore,  is  that  within 
two  months  from  the  apprehension  suffident  evidence 
was  produced  on  the  firet  charge,  and  tiierefore  the 
prisoner  is  not  entitled  to  the  benefit  of  article  12 
and  ought  not  to  be  set  at  liberty.  With  regard  to 
the  other  questions  argued  by  Mr.  Bandolph,  and 
upon  which  we  granted  the  nile  in  order  that  they 
might  be  considered,  I  am  not  sure  whether  it  is 
necessary  for  us  to  express  any  opinion.  However, 
we  think  that  the  proceedings  whidi  we  now  know 
have  taken  place — namely,  the  committal  on  thirty 
odd  charges — wfre  regular,  and  even  if  they  were 
irregular  I  do  not  see  how  we  can  grant  this  aj^lica- 
lion  for  a  hdbeoi  corpus,  since  the  prisoner  is  not 
entitled  to  be  set  at  hoerty,  in  our  judgment,  on  the 
first  charge,  and  we  could  not  say  he  ootdd  be 
detained  on  one  ground  and  not  on  another.  Artide 
12  is  intended  to  prevent  a  prisoner  against  whom  a 
charge  has  not  been  made  out  from  bcdng  detained 
longer  than  two  months  under  suspidon,  and  he  has 
a  right  to  be  let  at  liberty  if  within  two  mouths  a 
oaae  is  not  made  out  justifying  hii  detention.  If 
that  does  not  apply,  the  procedure  is  to  be  the  same 
as  in  this  country.  Artide  9  provides  for  this.  If 
he  is  charged  with  one  offence,  and  the  evidence  is 
suffident  to  justify  his  being  committed,  the  magis- 
trate can  commit  him  then  and  there,  but  not 
necessarilv  if  there  are  other  charges  pending  against 
him.  The  only  difference  in  procedure  is  that 
which  is  made  by  article  12,  and  if  that  does  not 
apply  there  is  no  difference  at  all.  These  proceedings 
appear  to  me  regular  and  busineislike.  It  may  be 
that  when  the  prisoner  is  tried  in  Germany  he  may 
be  entitled  under  the  Qerman  law,  made  in  acoord- 
aiice  with  artide  7,  to  plead  he  has  been  properly 
extradited  only  on  the  one  charge.  If  he  Uas  not 
been  properly  extradited  as  to  the  thirty  charges  he 
can  raise  that  point  in  the  (German  courts  but  not 
here.  It  is,  moreover,  dear  that  we  could  have 
granted  an  application  to  quash  these  proceedings  if 
the  matter  had  come  before  us  in  some  such  form, 
and  not  on  a  rule  for  a  Tiaheas  corpus*  For  these 
reasons  the  rule  must  be  disdbarged. 

BvcKNiLL,  J. — ^I  agree,  and  for  the  same  reasons. 
I  would  only  add  tbat  by  our  decision  no  injustice 
has  been  done  the  man  as  he  is  not  preduded  raising 
the  same  point  in  the  Gsrman  courts  as  his  counsd 
desired  to  raise  here. 

Bolidtors,  The  Treasury  SolicUor:  Oramhaw  A 
Caldicott. 


Otouct  Of  appeal. 


^1 


March6, 14,  l£>,  29. 


From  Q.  B.  Div. 

(A.  L.  Smith,  M.B.,  and 

Collins  and  Bomer,  L  JJ.] 

LuDBROOK  v.  Ltjdbrook.  (a.) 

rAmiiaiions,  Siaitde  of — Mortgage — Person  claiming 
ufider  a  mortgage — Possession  adverse  to  mortgagor — 
Real  Property  Limitation  Acts,  1833,  ss,  2.  20 ;  i837  ; 
1874,  s.  9. 

T?ie  plaintiff,  the  sister  of  the  defendant,  sought  to 
recover  possession  of  a  house  which  was  htld  by  their 
father  under  a  lease  expiring  in  1922. 

In  1876  the  father  demised  and  assigned  this  a7id  other 
premises  to  a  mortgagee  for  the  whole  term  exeept  the  last 
day  ;  and  in  1882  he  assigned  all  the  premises  to  a  stcund 
mortgagee  for  the  whole  term,  subject  to  the  first  mort- 
gage. 

2' he  father  died  on  the  Ist  of  January,  1885,  having 
by  his  will  bequeathed  the  lease  to  trustees  in  trust  to 
secure  an  annuity  to  his  widow  for  her  life,  and  after 
her  dearth  an  annuity  to  his  daughter  {the  plaintiff)  for 
her  life,  and  suited  thereto  in  trust  for  the  defendant. 

After  the  father^s  death  the  widow  tvai  allowed  tn 
reside  in  the  house  until  her-  death  in  July,  1899,  under 
circumstances  which  the  plaintiff  alleged  gave  her  a  title 
by  possesion,  under  the  Real  Property  Limitation  Acts, 
1838  and  1874,  for  the  remainder  of  the  term.  By  her 
unll  the  mother  bequeathed  all  her  property  to  the  p/ain- 
tifft  who  continued  to  reside  in  the  house  until  December^ 
1699,  when  the  defendant  took  possession  and  excluded 
her. 

In  1888  the  defendant  paid  off  the  second  mortgage, 
and  in  1893  the  first  moi^tgagCt  and  obtained  a  transfer 
of  the  property.  In  1894  he  purchased  the  reversion 
subject  to  the  lease  on  the  whole  of  the  premises.  It  was 
admitted  that,  up  to  the  transfer  in  1893,  interest  ttpvu 
the  mortgage  debts  had  been  duly  paid  by  the  mortgagor 
or  his  assigns,  and  therefore  within  twelve  years  of  the 
son-  taking  possession 

Held  {reversing  the  decision  of  Ghrantham,  J.),  that, 
as  the  mortgage  was  not  extinguished,  the  defendant  was 
entitled  to  rely  upon  the  Real  Property  Limitation  Act, 
1837,  and  to  take  possession  as  mortgagee,  the  mortgage 
having  been  created  before  the  possession  of  the  mother 
commenced;  and,  further,  that  section  20  of  the  Act  of 
1833  did  not  apply. 

This  was  an  application  by  the  defendant  for  judg- 
ment or  new  trial  in  an  action  tried  before  Grantham, 
J.,  and  a  spedal  jury. 

The  action  was  brought  to  recover  possession  of 
certain  premises  situated  in  the  East  End  of  London, 
and  mesne  profits  from  the  27th  of  December,  1899, 
and  damages  for  trespass. 

The  plaintiff  was  the  sister  of  the  defendant,  and  it 
was  not  disputed  that  the  defendant  was  legally 
entitled  to  the  possession  of  tbe  premises  unless  the 
plaintiff  could  show  a  possessory  title  by  reason  of 
the  Statutes  of  Limitation. 

This  title  the  plaintiff  said  she  had  acquired  in  the 
following  way. 

She  alleged  that  under  the  Beal  Property  Limitation 
Acts,  1833  and  1874,  her  mother  had  acquired  a  title 
by  possession  for  more  than  twelve  years  for  the 
remainder  of  the  term  on  which  the  premises  were 
held,  and  that  she,  under  her  mother's  will,  was 
entitled  to  the  houses. 

The  jury  found  that  since  the  death  of  the  plaintiff's 
father,  his  widow  was  in  possession  of  the  house,  sud 

(a.)  Beported  by  Erskine  Beid,  Esq.,  Barrister- 
at*Law« 
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after  her  death  the  plaintiff  remained  on  in  poiseesion, 
but  without  the  consent  of  the  defendant. 

Ghrantham,  J.,  on  further  consideration  on  the 
above  findings  of  the  jury,  gave  judgment  for  the 
plaintiff,  and  the  defendant  appealed. 

Ji.  A.  WCally  K.C.  {Younger,  K.C.,  and  //.  H. 
Lawhsa  with  him},  appeared  for  the  defendant. 

J.  A,  Foots,  K.C,  If,  Terrell,  K.C,  and  A.  B.  SJiaw, 
for  the  plaintiff. 

Cur,  adv,  vulU 
March  29.— The  following  judgmeot  was  read  by 

Homer,  L.  J.— The  only  question  that  arises  for  our 
determination  on  this  appeal  is  whether  the  plaintiff 
is  entitled  to  recover  from  the  defendant  possession  of 
the  house  and  premises  known  as  Eagle  House.  The 
plaintiff  claims  to  have  acquired  as  against  the  defen- 
dant a  good  title  to  the  property  under  the  Statute  of 
Limitations,  3  &  4  Will.  4,  c.  27,  as  altered  by  (he  Act 
37  &  38  Yict.  c.  57.  Apart  from  the  operation  of 
these  Acts  it  is  clear  that  the  plaiotiff  has  no  titie  to 
the  premises.  To  the  plaintiff's  claim  several  defences 
have  been  raised,  but  there  is  one  short  answer  on  the 
part  of  the  defendant  which  renders  it  unnecessary  for 
us  to  consider  the  other  points  taken  by  him.  He  is 
a  mortgagee  of  the  premises,  and  he  daims  the  benefit 
of  the  statute  7  Will.  4  and  1  Vict.  c.  28,  as  altered  by 
the  statute  37  &  38  Yict  c.  57,  s.  9.  We  thiok  that 
this  daim  on  his  part  is  good,  and  affords  a  complete 
answer  to  the  plaiotiff^s  case.  The  circumstances  of 
the  case,  so  far  as  necessary  to  be  stated  to  »how  how 
the  point  we  are  now  dealing  with  arises,  are  as 
follows:  The  premises,  together  with  others,  were 
held  by  the  father  of  the  plaintiff  and  defendant 
under  a  lease  for  a  loni;  term  of  years  which  will  not 
espire  until  the  year  1922.  lu  his  lifetime  the  father 
mortgaged  the  lease  to  secure  certain  sums  of  money 
advanced  to  him.  First,  in  1876,  he  mortgaged  it  by 
deed  by  which  the  leasehold  premises  were  demised  and 
assigned  to  the  mortgagee  for  the  whole  term  except 
the  last  day,  and,  secondly,  in  1882  he  mortgaged  it 
by  deed  by  which  the  leasehold  premises  were  assigned 
to  the  second  mortgagee  for  the  whole  term  subject 
to  the  first  mortgage.  The  father  died  on  the  Isti 
of  January,  1886,  having  by  his  last  will  bequeathed 
the  lease  to  two  trustees  in  trust  to  secure  au  annuity 
given  to  his  widow  for  her  life,  and  after  her  death  an 
annuity  given  to  his  daughter,  the  plaiutiff,  for  her 
life,  and  subject  thereto  in  trust  for  the  defendant. 
After  the  testator*s  death  the  widow  was  allowed  to 
reside  during  her  lifetime  in  Eagle  House  under  cir- 
cumstances which  we  should  have,  had  carefully  to 
consider  but  for  the  point  now  being  deslt  with.  On 
the  1st  of  December,  1888,  the  defendant,  in  con- 
sideration of  his  payment  to  the  executors  of  the 
Hocond  mortgagee  of  the  sum  then  owing  on  the 
second  mortgage,  obtained  a  transfer  to  himself  of  the 
mortgage  debt  and  security;  and  on  the  27th  of 
January,  1893,  in  consideration  of  his  payment  to  the 
first  mortgagee  of  the  sam  then  owing  on  the  first 
mortgage,  the  defendant  obtained  a  transfer  of  that 
mortgage  debt  and  security.  In  1894  the  defendant 
purchased  and  had  conveyed  to  him  the  reveision, 
subject  to  the  lease,  in  the  leasehold  premises.  In 
July,  1899,  the  widow  died,  having  by  will  bequeathed 
all  her  property  to  the  plaintiff.  The  plaintiff, 
who  had  been  uvinff  with  her  mother,  continued 
to  reside  at  Eagle  ^nse  until  the  27ih  of  Decem- 
ber, 1899,  when  the  defendant  took  possession,  and 
excluded  the  plaintiff.  The  plaintiff  thereupon 
brought  this  action. 

In  the  course  of  the  argument  before  us  it  was 
admitted  on  behalf  of  the  plaintiff  tha^  at  any 
rate  up  to  the   date   of  the  transfer   in    1893  of 


the  first  mortgage  to  the  defendant,  interest  on  the 
mortgages  had  been  duly  paid  b^  the  morteagor 
and  his  assigns  within  the  meaning  of  7  Will.  4 
and  1  Vict  o.  28.  That  being  so,  twelve  yean  had 
not  elapsed  since  the  last  payment  of  interest  when 
the  defendant  took  possession  of  Eagle  House*  It  is 
also  dear  that  the  mortgages  are  still  in  existence, 
and  have  not  been  merged  or  extinguished.  That 
bemg  so,  the  defendant  is  in  a  position  to  avail 
himMlf  of  tiie  benefit  of  the  statutes  to  which  we  have 
referred.  It  is  said  on  behalf  of  the  plaintiff  that  the 
defendant  did  not  tike  possession  of  the  premises  in 
his  character  of  mortgasee;  but,  even  if  the  defendant 
did  not  originally  intend  to  take  possession  as  mort- 
gagee, it  is  quite  open  to  him  by  his  defence  to  justify 
the  taking  of  possession  in  his  capacity  of  mortg^agee 
as  against  the  plaintiff,  who  seeks  to  treat  him  as 
a  trespasser.  The  next  point  taken  on  behalf  of  the 
plaintiff  is  that,  inasmuch  as  she  had  acquired  under 
the  Statute  of  Limitations  a  good  titie  against  the 
defendant  in  his  capacity  other  than  that  of  mortgagee, 
he  was  barred  as  mortgagee  by  virtue  of  section  20  of 
the  Act  3  &  4  Will.  4,  c  27.  But  even  if  section 
20  applies  to  any  concurrent  right  other  than  one  in 
respect  of  a  future  estate  or  interest,  yet  in  the  preseut 
case  tiie  section  gannot  apply.  The  defendant  was  not 
in  the  position  of  the  mortgagor.  The  trusts  upon 
which  the  lease,  subject  to  the  mortgages  on  it,  was 
held  by  the  trustees  of  the  father's  will  were  still 
existiog.  The  defendant  had  no  estate  in  possession 
other  t£an  his  estate  as  mortgagee,  and  he  had  no 
right,  apart  from  his  right  as  mortgagee,  to  make  an 
entry  or  distress,  or  briog  an  actioa  to  recover  the 
land  within  the  words  ot  the  section.  In^  short,  he 
never  came  within  the  operation  of  the  section  at  all. 
Lastiy,  it  was  said  on  behalf  of  the  plaintiff  that  the 
statute  7  Will.  4  and  1  Vict.  c.  28  only  applies  to 
proceedings  between  mortgagor  and  mortgagee.  But 
the  statute  is  not  in  terms  limited  to  such  proceedings. 
And  it  has  been  held  in  several  cases  not  to  be  so 
limited.  If  tiie  mortgage  be  an  existing  one  and  was 
created  before  the  commencement  of  the  possession  of 
the  person  claiming  to  have  acquired  a  titie  by  such 
possession  under  the  Statute  of  Limitations,  then 
the  statute  7  Will.  4  and  1  Vict.  c.  28  undoubtedly 
applies  in  favour  of  the  mortgagee,  although  the 
person  in  possession  may  have  acquired  a  good 
title  as  against  tiie  mortgagor  and  those  claiming 
under  the  mortgagor:  see  Thornton  v.  France^  46 
W.  E.  66,  [1897]  2  Q,  B.  143,  a  decision  of  the 
Court  of  Appeal,  where  the  earlier  authorities  are 
considered.  In  the  present  case  the  mortgages 
were  executed  before  the  commencement  of  the 
possession  of  the  widow,  and  are  valid  and  sub- 
sisting mortgages,  and  there  are  no  circumstances 
existing  which  prevent  the  defendant  from  claiming 
the  benefit  of  the  statute  as  against  the  plaintiff. 
Tills  point  being  decided  in  favour  of  the  defendant 
the  plaintiff's  case  fails,  and  we  need  not  consider  the 
other  defences  raised  by  the  defendant  But  we 
think  it  right  to  say  that,  if  the  defendant  had  not 
been  a  mortgagee,  we  should  under  the  circumstances 
of  the  case  have  considered  it  necessary  that  a  new 
trial  should  take  place.  The  j  ury  were  not  suffldentiy 
or  properly  directed  as  to  the  circumstances  and  nature 
of  the  mother's  occupation  of  the  premises.  Nor  were 
they  directed  upon  or  told  to  consider  the  questions, 
first,  whether  the  entries  made  and  acts  done  by  the 
defendant  from  time  to  time  by  the  permission  of  the 
trustees  on  tiie  premises  did  not  amount  to  a  con- 
tinuation of  the  possession  of  the  father,  and  secondly, 
whether  the  interest  of  the  widow  in  the  premises 
immediately  after  the  father's  death  was  not  that  of 
tenant  at  will,  and  was  not  reconstituted  from  time  to 
time  by  the  entries  and  acts  of  the  defendant. 
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Appeal  alloioed. 

Solicitor  for  the  defendant,  H,  M.  Sandom, 

Solicitors  for  the  plaintiff,  Parson,  Lee,  cf*  Co, 


From  Q.  B.  Div.  ) 

(A.  L.  Smith,  M.B.,  and  Collins  [  March  26. 

and  Bomer,  L.JJ.)  ) 

DE  TiAflALT«K  V.  GUU«F0RD.  (a.) 

Landlord   and   tenant  —  Lease   of  house  —  Collateral 

warranty  as  to  condition  of  drainage ^Bight  of  action 

for  breach  of  warranty. 

An  action  lies  for  breach  of  a  collateral  warranty,  on 
the  granting  of  a  lease  of  a  house,  that  the  drainage  is  in 
good  condition. 

Application  for  a  new  trial  or  for  judgment  in  an 
action  tried  before  Brace,  J.,  and  a  speoul  jury. 

The  action  was  brought  to  recover  dami^ges  for 
breach  of  a  warranty  as  to  the  sanitary  condition  of 
the  drainage  of  a  house  which  tbe  plaintiff  took  on 
lease  from  the  defendant. 

There  was  an  altematiTe  cause  of  action  for  mis- 
representation ;  and  there  was  a  further  altematiYe 
oanse  of  action  for  breach  of  oovenant  to  repair  the 
outside  of  tiie  house  after  notice. 

In  February,  1899,  the  plaintiff  entered  into 
negotiations  with  the  defendant  lor  taking  on  lease  a 
house  belonging  the  defendant. 

The  plaintiff's  case  was  that  he  oaosed  particular 
inquiries  to  be  made  as  to  the  sanitary  condition  of 
thtt  house,  and  the  defendant  assured  him  that  the 
drainage  was  in  perfect  order.  Belying  on  the 
defendant's  representations  the  plaintm  executed  a 
tenancy  agreement,  and  entered  into  possession  of  tiie 
house  on  the  26th  of  March,  1899.  He  found  that 
the  sanitary  arrangements  were  in  a  very  bad  state, 
and  he,  his  wife,  and  his  daughter  suffered  consider- 
ably in  health  in  consequence,  and  had  to  go  to  the 
seaside  for  change  of  air. 

In  April,  1900,  a  sanitary  inspector  was  called  in, 
and  he  disQOvered  numerous  defects  in  the  sanitary 
arrangements,  and  alterations  had  to  be  made  which 
involved  the  plaintiff  in  considerable  loss. 

At  the  trial  the  jury,  in  answer  to  questions  left  to 
them  by  tiie  learned  judge,  found — (1)  that  there 
was  a  distinct  representation  by  the  defendant  that 
the  drains  were  in  good  order ;  (2)  that  the  defendant 
did  not  give  his  word  as  to  the  perfect  condition  of 
the  tadns;  (3)  that  there  was  no  fraudulent  mis- 
representation on  the  part  of  the  defendant ;  (4)  that 
there  was  no  breach  of  covenant  to  repair,  because 
tiie  plaintiff  had  not  given  notice  in  accordance  with 
the  covenant.    Tlie  jury  assessed  the  damages  at  £75. 

On  further  consideration,  Bruce,  J.,  gave  judgment 
for  the  defendant,  being  of  opinion  that  the  jury  had 
not  found  that  there  was  a  warranty,  and  that,  even 
if  there  was  a  warranty,  it  was  not  collateral  so  as  to 
entitle  the  plaintiff  to  maintain  an  action. 

The  plaintiff  applied  for  a  new  trial  or  for  judg- 
ment. 

Robert  Wallace,  K,C,,  and  Israel  Davis,  for  the 
plaintiff. 

Bankes,  K,C,,  and  Montague  SJiearman,  for  the 
defendant. 

Our,  adv,  vult* 

March  26.^A.  L.  Bvith,  M.B,  read  the  follow- 
ing judgment :  This  is  an  action  for  damages  by  a 

(a.)  Beported  by  F.  G.  Buckkb,  Esq.,  Barrister- 
at-Law. 


tenant  against  his  landlord  for  breach  of  a  wanranty 
that  the  drains  at  tiie  time  of  the  letting  of  the 
defendant's  house  to  the  plaintiff  were  in  good  con- 
dition, whereas  they  were  not,  whereby  illness  inter- 
vened and  the  plaintiff  suffered  damages,  as  the  jiury 
have  found,  to  the  extent  of  £76.  There  were 
alternative  causes  of  action — one  founded  upon  a  false 
and  fraudulent  representation  and  the  other  upon  a 
breach  of  covenant  to  repair  the  outside  of  the  house 
after  notice.  But  these  two  last  causes  failed, 
because  as  to  the  one  the  plaintiff  could  not  prove 
fraud,  and  as  to  the  other  because  he  failed  to  prove 
that  tiie  notice  required  by  the  covenant  had  been 
given  to  the  defendant.  The  jury  found,  however, 
Sie  disputed  facts  relating  to  the  alleged  warranty  in 
favour  of  the  plaintiff,  and  the  questions  which  now 
arise  are— first,  does  what  the  jury  have  found  to  have 
been  stated  by  the  def  endsnt,  m  the  circumstances  in 
which  the  statements  were  made,  amount  to  a 
warranty  in  law,  or  only  to  a  mere  representation,  in 
which  case  no  action  for  damages  can  be  maintained 
without  proof  of  fraud  ?  Secondly,  if  the  statements 
found  to  have  been  made  by  the  defendant  amounted 
to  a  warranty,  was  such  warranty  a  warranty 
ooUatend  to  the  lease  so  as  to  be  given  in  evidence 
and  given  effect  to  notwithstanding  the  lease  ? 

Before  oonsiderinff  these  points  it  is  necessary  to  see 
what  it  is  that  the  jury  have  found  to  be  the  truth 
in  tlds  case  as  to  the  statements  made  by  the  defend- 
ant to  {he  pbdntifTs  wife  and  daughter  before  the 
counterpart  of  the  lease  was  handed  over  by  the 
daughter  to  the  defendant.  The  defendant's  case  was 
a  flat  denial  that  he  had  said  anything  about  the 
drains.  The  jury  acted  upon  the  evidence  of 
the  wife  and  daughter,  and,  as  these  findings  stand 
unimpeaohed,  alltbat  is  left  to  the  defendant  toargue  is 
that  tiie  statements  made  do  not  amount  to  a  warranty 
but  only  to  a  representation,  and  that  if  they  amount 
to  a  warranty  it*  is  not  collateral  to  the  lease  and 
cannot  be  given  effect  to.  Prior  to  the  28th  of 
February,  1899,  the  plaintiff,  who  was  anxious  about 
drainage,  as  he  had  suffered  from  bad  drains  in  hii 
previous  house,  by  his  wife,  on  his  behalf,  had  had 
mterviews  witii  the  house  agents  about  the  drains  of 
the  defendant's  house,  and  on  the  21st  of  February. 
1899,  the  plahitiff  wrote  to  the  defendant  as  follows  : 
/  <  Mayfield,  21.2.99.  Dear  Sir,— I  beg  to  aoknowledgit 
your  letter  of  the  14th  inst.  with  enclosure.  (This 
was  the  dndt  agreement  for  tenancy  for  three  years.) 
I  shall  be  prepared  to  exchange  the  counterpart  for 
the  leasewhen  executed,  and  shall  be  glad  to  hear 
from  you  accordingly  in  due  course.  Will  you  kindly 
inform  me  if  the  drains  and  all  sanitary  arrangements 
are  in  good  order  f  "  To  this  the  defendant  answered : 
**  February  22,  1899.  ...  As  regards  tiie  drainage, 
that  was  tested  and  put  into  good  order  by  me, 
induding  a  new  w.c.  upstairs  when  Mr.  Bawlings 
went  out."  This  did  not,  as  it  will  be  seen,  satisfy 
the  plaintiff;  for,  al^ough  on  the  28th  of  February, 
1899,  he  sent  his  wife  and  dftughter  to  the  defendant, 
who  took  with  them  the  counterpart  executed  by  the 
plaintiff  ready  to  be  exchanged  for  the  lease  if  fvurther 
assiu»nces  about  the  drains  were  obtained,  he  gave 
particular  instructions  to  them  that  the  counterpart 
was  not  to  be  exchanged  for  the  lease  until  they  got 
from  the  defendant  the  necessary  assurance.  The 
wife  stated :  "  I  told  the  defendant  that  my  husband 
before  exchanging  the  agreement  wanted  a  still 
further  assurance  as  to  the  drains.  I  gave  as  my 
reason  for  this  that  we  had  before  suffered  from  the 
drainage  in  the  house  in  which  we  had  been, 
and  it  made  us  more  particular.  I  said  my 
husband  would  like  a  certiiloate.  He  then  said 
that  he  could  give  me  his  word  for  the  perfect 
condition    of    the   drains,   that   I   need    have   no 
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fear  on  the  subjeot ;  and  he  repeated,  '  I  will  give 
you  my  word,  will  that  satisfy  yonP'  I  said  I  could 
not  but  be  satisfied  with  his  word,  and  accepted  it 
My  daughter  then  said,  *  We  will  exchange  affreements, 
then ;  I  will  give  you  the  agreement,'  and  uie  handed 
it  to  him."  In  cross-examination  the  wife  said :  **  I 
had  in  the  very  first  instance  told  Nightingales,  the 
house  agents,  I  would  not  take  a  house  in  which  the 
drains  could  not  be  guaranteed.*'  The  plaintiff's 
daughter  in  her  evidence  stated :  **  When  we  reached 
the  defendant's  office  (he  is  a  solicitor)  my  mother  first 
of  all  spoke  on  the  subject  of  the  drains,  and  was 
very  emphatic  about  wishing  to  know  if  they  were  in 
thorough  good  order,  and  suggested  that  we  should 
have  the  sanitary  inspector's  certificate.  The  defen- 
dant said  it  was  quite  unnecessary,  that  the  drains 
were  in  perfect  condition,  and  we  could  take  his  word 
for  it.  .  .  .  '  I  give  you  my  word  upon  the  subject.' 
•  .  •  I  then  handed  the  agreement  to  nim."  AsMlore 
stated,  the  defendant's  evidence  was  a  fltt  denial  that 
he  had  ever  said  anything  at  aJl  about  the  drains  to 
the  wife  or  her  daughter.  Now  do  these  proved  state- 
ments by  the  defendant  to  the  wife  and  daughter,  in 
the  droumstanoes  in  which  Uiey  were  made,  afford 
evidence  of  a  warranty,  or  only  evidence  of  a  repre- 
sentation? Bruce,  J.,  in  a  dear  »nd  accurate 
sumnung  up  undoubtedly  directed  the  jury  upon  the 
question  of  warranty,  also  upon  false  representatioD, 
and  also  upon  the  breach  of  covenant.  -  The  questions 
he  then  put  to  tbe  jary  were  these — viz..  Was  there 
a  breach  of  coveoantP  Then,  he  said,  comes  the 
question — was  there  a  warranty  P  Did  he  warrant 
and  pledge  himself  that  the  drains  were  in  perfect 
order  P  If  he  made  the  representation  that  the  drains 
were  in  perfect  order,  did  he  do  that  fiJsely  and 
fraudulently  P  The  jury  negatived  fraud,  and  found 
no  breach  of  covenanc,  on  ttie  ground  that  due  notice 
Had  not  been  given  thereunder.  It  will  be  seen  from 
the  shorthand  notes  that  the  jury,  or  some  of  them, 
for  some  reason  had  a  difiioulty  about  the  word 
'*  perfect,"  though  they  unanimously  found  that  the 
statement  of  the  defendant  was  tliat  the  drains  were 
in  good  order,  and  that  they  were  not.  Mr.  Shearman, 
the  learned  counsel  for  the  defendant,  upon  the  verdict 
being  given,  said,  '*  Then,  my  lord,  it  comes  to  this, 
thattftiereis  a  verbal  warranty,  no  fraudulent  mis- 
representation, and  no  breach  of  oovenant."  Bruce, 
J.— -*<  Yes."  Mr.  Sheaiman.— **  That  raises  a  question 
of  law."  Bruce,  J. — "  I  will  hear  you  on  €timu**  In 
my  judgment,  having  read  through  the  shorthand 
notes  of  the  summing  up  of  Bruce,  J.,  ani  what  took 
plaoe  at  the  end  of  we  summing  up,  I  think  that  Mr. 
Shearman  was  quite  aooorate  in  what  he  said  was  the 
verdict.  Afterwards,  upon  further  consideration, 
Bruce,  J.,  doubted  whetner  there  was  a  suffiment 
finding  that  there  was  "something  which  would 
amoimt  to  a  warranty,"  and  he  arrived  at  the  conclu- 
sion that  even  if  there  was  it  weuld  not  be  ooUateral 
to  the  lease.  To  get  over  this  doubt  of  Bruce,  J.,  as 
to  no  sufficient  finding  of  a  warranty,  the  learned 
ooimsel  on  each  side  in  this  oourt  have  left  it  to  us, 
assuming  the  jury  did  not  in  fact  find  a  warranty, 
though  I  think  they  did,  to  say  whether  the  true 
inference  from  the  proved  statements  made  is  that 
there  was  a  warranty  or  merely  a  representation  by 
the  defendant. 

Now,  what  constitutes  a  warranty  in  law,  or 
a  mere  representation  P  To  create  a  warranty  no 
•pedal  form  of  words  is  necessary.  It  must  oe 
a  collateral  undertaking  formiop^  part  of  the  con- 
tract by  agreement  of  the  parties  express  or  im- 
jdied,  and  must  be  given  during  tne  course  of 
the  dealing  which  leads  to  the  baii;ain,  and  should 
then  enter  into  the  baigain  as  part  of  it.  It 
WM  laid  down  by  Buller,  X,  as  long  ago  as  1789 


in  Pasley  v.  Freeman,  3  T.  B.  51:  «It 
rightly  held  by  Holt,  L.O.J.,  in  OroBse  v.  Gardner , 
Garth.  90,  3  Mod.  261,  and  Medina  v.  Stoughton,  1 
Salk.  210,  1  Lord  Baymond,  593,  and  has  been 
uniformly  adopted  ever  since,  that  an  affirmation  at 
tiie  time  of  saJe  is  a  warranty  provided  it  appear  on 
evidence  to  have  baen  so  intended."  And  in  determin- 
ing whether  it  was  so  intended  a  decisive  test  U 
whether  the  vendor  assumes  to  assert  a  fact  of  which 
the  buyer  is  ignorant,  or  merely  states  an  opinion  or 
judgment  upon  a  matter  of  which  the  vendor  has  no 
special  knowledge  and  on  which  the  buyer  msy  b^ 
expected  also  to  have  an  opinion  and  to  exerdse  his 
judgment.  In  the  former  case  it  is  a  warranty,  in 
ttie  latter  not.  See  Benjamin  on  Sales  (3rd  ed.). 
p.  607,  whose  statement  upon  the  law,  in  my 
judgment,  is  accurate.  That  the  above  constitutes  u 
warranty  upon  the  sale  of  a  chsttel  cannot  be  doubted, 
and  why  not  upon  the  sale  of  real  property  or  upon 
the  granting  and  taking  of  a  lease  i(  it  be  collateral  ? 
I  know  of  no  authority  which  shows  nor  do  I  see  any 
priociple  upon  which  it  should  be  held  that,  the  like 
conditions  existing,  such  an  affirmation  does  not  con- 
stitute a  warranty  upon,  as  in  this  case,  the  granting 
of  a  lease.  Now,  in  the  present  case,  did  the  def  endanx 
assume  to  assert  a  fact,  or  merdy  to  state  an  opinion 
or  judgment  upon  a  matter  of  which  he  had  no  spedd 
knowledge  and  upon  whidi  the  plaintiff's  wife  on 
behalf  of  her  husband  might  be  expected  also  to  have 
an  opinion P  What  is  it  the  defendant  asserts?  I 
paraphrase  the  evidence:  "Tou  need  have  no 
certificate  of  a  sanitary  inspector,  it  ii  qidte  unneces- 
sary ;  tbe  drams  are  in  perfect  condition,  I  give  yon 
my  word  upon  the  subject.  Will  that  satisfy  yon  Y 
If  so,  hana  me  over  the  coimterpart."  What  more 
deliberate  and  emphatic  assertion  of  a  fact  could  wdl  be 
made  during  the  course  of  the  dealing  which  led  up  to 
the  counterpart  lease  being  handed  over  to  the  defi'ud- 
ant  P  That  the  question  asked  and  tiie  answer  giv<>n 
were  ssrioudy  intended,  to  use  the  words  of  Wills,  J  , 
in  Beit  v.  Edwards,  60  J.  P.  9,  to  be  the  basis  of  tbe 
contracttial  rdation  between  the  parties  I  cannot 
doubt.  There  is  the  evidence  that  the  plaintiff  woull 
not  take  the  lease  unless  the  drains  were  guaranteed, 
and  surely  the  statements  made  by  the  defendant 
were  not  made  on  the  assumption  that  they  were  to 
bd  of  no  avail  to  tbe  plaintiff,  except  they  were  made 
fraudulently.  In  my  judgment  everything  necessary 
to  establish  a  warranty  has  in  this  case  been  proved. 
The  next  question  is — Was  the  warranty  ooHsteral 
t )  tbe  J  ease  so  that  it  might  be  given  in  evidence  and 
given  effect  to  ?  It  appears  to  me  in  this  case  dear 
that  the  lease  did  not  cover  the  whole  ground,  and 
that  it  did  not  oontatn  the  whole  of  tihe  contract 
between  the  parties.  The  lease  is  entirdy  silent  about 
tbe  drains,  thoagh  there  is  a  covenant  that  the  lessee 
duriog  the  term  should  do  inside  repairs,  and  the 
lessor  the  outside  repairs,  whicb  would,  I  suppose, 
indude  the  drains  which  happened  to  be  inside  or 
outude  tbe  house.  There  is  nothing  in  the  leave  as  to 
the  then  condition  of  the  drains^  ».e.,  at  the  time  of 
the  taking  of  the  lease,  which  was  the  vital  point  in 
hand.  Thea  why  is  not  the  warranty  collateral  to 
anytldng  which  is  to  be  found  in  the  lease  ?  Th« 
present  contract  or  warranty  by  the  defendant  was 
entirely  independent  of  what  was  to  happen  during 
tbe  tenancy.  It  was  what  induced  the  tensncy  and 
in  no  way  affected  the  terms  of  the  tenancy  during 
the  three  years  which  was  all  the  leaie  dealt  with. 
The  warranty  in  no  way  contradicts  the  lease,  and 
without  the  warranty  the  lease  never  would  have 
been  executed.  Three  cases  were  dted  in  which  parol 
ooUateral  agreements  outside  leases  had  been  allowed 
in  evidence  and  given  effect  to  by  the  court— vis., 
Morgan  v.  Griffith,  19  W.  B.  957,  L.  B.  6  Ex.  70; 
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Erbkine  v.  Adeaney  21  W.  B.  802,  L.  B.  8  Oh.  App. 
756,  in  this  oourt,  and  Angelly.  Duke,  23  W.  B. 
307,  548,  L.  B.  10  Q   B.  174.    The  first  two  oases 
related  to  parol  agreements  collateral  to  leases  as 
to  keeping  down  raobits,  and  the  last  oase  to  a  parol 
collateral  a^emeot  to  do  repairs  and  to  send  in  addi- 
tional furniture.    This  last  oase  was  first  decided  in 
the  Gonrt  of  Qneen's  Benoh  upon  demurrer  upon  the 
pleadings  as  they  stood,  when  the  parol  agreement 
was  held  to  be  collateral  and  admissible  in  evidence, 
but  when  it  came  to  the  trial  Blackburn,  J.,  refused 
to  admit  the  evidence  about  the  additional  furniture, 
and  the  learned  judge  gave  the  following  reasons 
for  80  doing  (reported  23  W.  B.  548,  32  L.  T.  Bep. 
320,    at   p.  321}:    *'Here   the  lease  expresses   the 
whole  of  the  terms;  the  defendant  agrees  to  let, 
and  the  plaintiff  to  take,  the  house  and  furniture 
at  a  certain  rent.    Oniere  is  said  to  have  been  an 
arrangement  made  beforehand  during  the  negotia- 
tion tb&t  the  defendant  should  let  the  plaintifThave 
more   furniture  for  the   same  rent.     How  is  this 
collateral?    I  cannot  perceive  that  it  is."    In  the 
present  case,  as  above  stated,  the  lease  does   not 
contain  the  whole  terms  of  the  bargain.      In  the 
rabbit  cases  the  agreements  were  held  collateral  to 
the  leases,  and  did  not  contradict  the  tenns  of  the 
lease.    It  was  argued  by  the  learned  counsel  for  the 
defendant  that  the  collateral  agreements  in  the  rabbit 
oases  were  agreements  that  something  should  be  done 
after  the  lease  was  taken,  and  that  in  the  present  case 
the  agreement  or  warranty  is  that  the  drains  were 
then  in  good  order.    This  is  true,  but  if  in  the  rabldt 
cases  the  agreements  were  collateral  and  outside  the 
leases,  the  leases  not  containing  the  whole  terms  and 
the  collateral  agreements  not  contradicting  the  leases, 
I  cannot  see  why  the  warranty  in  this  case  is  not 
collateral  also.    Then  some  cases  were  cited  by  the 
defendant's  counsel  to  show  that  representations  as  to 
drains  were  never  held  to  be  warranties,  but  when 
examined  I  do  not  think  they  show  this;  for  the 
representations  in  the  cases  dted  were  by  no  means 
such  complete  and  emphatic  statoments  of  fact  as 
were  made  in  this  case.    And,  indeed,  upon  principle 
why  should  there  be  any  difference  in  the  case  of 
f^rains?    First  came  the  case  of  Qreen  y.  Symons, 
13  Times  L.  B.  301,  which,  in  my  opinion,  so  far 
as  it  goes  is  an  authority  against  the  defendant, 
and    not   in    his    favour.      The   verbal    warranty 
allejg;ed  was  that  the  house  was  dry  and  that  the 
drains  were  perfect.    The  jury  found  that  there  was 
a  verbal  warranty  as  to  the  bouse  beiog  dry,  and  that 
the  house  was  not  dry,  but  that  the  drains  were 
not    defective,    and    assessed     damages     at     £^0. 
Lawrance,  J„    who  tried   the  case,  entered  judg- 
ment for  the  plaintiff  for  that  amount.    Upon  appeal 
thin  was  set  aside,  not  upon  the  ground  that  if  ttiere 
had  been  a  warranty  the  judgment  should  not  have 
stood,  but  upon  the  ground  that  what  was  said  was 
a  mere  representation  without  fraud,  and  was  made 
without   authoritv;    and   neither   Lord  Esher  nor 
Lopes,  L.  J.,  nor  Chitty,  L.J.,  doubted  that  if  there 
had  been  a  warranty  the  action  would  have  lain,  for  if 
it  had  been  their  opinion  that  it  would  not,  it  would 
have  been  a  short  end  to  the  case.    In  Kennard  v. 
Ashman,  10  Times  L.  B.  213,  WQls,  J.,  held  that  it 
was  clear  that  there   was   no   warranty   that   the 
house  was  well  boUt,  but  the  learned  judge  does  not 
seem  to  me  to  have  held  that  if  there  had  been  a 
warranty  and  it  had  been  broken  no  action  could 
have  be^  maintained.    On  the  contrary,  in  the  case 
of  Best  V.  Edwards  that  learned  judge  clearly  thought 
that  if  there  had  been  a  warranty  an  actiozv  would 
have     lain.       His    decision     was      upheld     upon 
appeal,    10   Times   L.    B.     447,    solely   upon   the 
facts  of  the  case.    In  Longman  v.  Blount,  12  Times 


L.  B.  520,  Wright,  J.,  held  that  a  warranty  con- 
tained in  a  letter  that  the  house  was  in  a  perfect 
sanitary  condition  could  not  be  given  in  evidence,  and 
directed  judgment  for  the  defendant,  and  somewhat 
invited  an  appeaL  This  apparently  was  not  done.  J 
should  require  further  argument  to  convince  me  that 
this  direction  was  correct.  The  question  about  it 
bang  too  late  to  bring  this  action  because  of  the  lease 
having  beoi  executed  was  settled  adversely  to  the 
defendant  in  this  court  in  the  case  of  PalrMt  v. 
Johnson,  32  W.  B.  293,  12  Q.  B.  D.  32,  13  a  B.  D. 
351,  32  W.  B.  Dig.  221.  In  my  opinion,  even  if 
the  jury  had  not  found  a  warranty,  the  true  inference 
is  that  there  was  a  warranty  given  in  this  case 
collateral  to  the  lease,  and  therefore  the  jud^ent 
entered  for  the  defendant  must  be  set  aside,  and  judg- 
ment entered  for  the  plaintiff  for  the  £75,  the 
amount  found  by  the  jury,  and  this  appeal  must  be 
allowed* 

Collins  and  Bomeb,  L.JJ.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Atkinson  Sa  Dresser^ 

Solicitors  for  the  defendant,  Woodbridge  &  Soiu 


From  Ohan.  Div. 


March  13. 


(Bigby,  Vaughan  Williams,  / 
andStirUng,L.JJ.}         ) 

In  re  Knott  Eot)  Bailwat  Act,  1898.  (a.) 

Bailway — Judgment  creditor — Line  not  open  to  traffic — 

Beceiver—Bailway  Companies  Act,  1867   (30  db  31 

Vict.  c.  27),  a.  4. 

Where  the  line  of  a  railway  company  was  incomplete 
and  unlikely  to  be  open  to  traffic  for  a  considerable  time, 
the  court  declined  to  appoint  a  receiver  of  the  company's 
undertaking,  on  the  ground  that  there  were  no  duties  for 
him  to  performs 

Whether  the  court  has  JurisdicHon  under  secUon  4  of 
the  Railway  Companies  Act,  1867,  to  appoint  a  receiver 
of  the  undertaking  of  a  railway  company,  before  the  line 
is  open  to  traffic,  quaere. 

This  was  an  appeal  bv  the  Knott  End  Bailway 
Co.  from  an  order  of  Farwell,  J.,  appointing 
a  receiver  of  the  undertaking  of  the  company. 

The  company  was  incorporated  by  an  Aot  passed  iu 
1898  to  construct  a  light  railway  between  Knott  End 
and  Pilling,  in  the  county  of  Lancaster,  and  for  other 
purposes. 

This  Act  priovided  {inter  alia)  that  the  railway 
should  be  constructed  and  worked  as  a  light  railway 
subject  to  tlie  provisions  of  Part  Y.  of  the  Begulation 
of  Kailways  Act,  1868 ;  that  the  capital  of  the  com- 
pany should  be.  £50,000  in  10,000  shares  of  £5  each ; 
and  that  if  the  railway  should  not  be  completed 
within  five  years  from  the  12th  of  August,  1898,  the 
powers  granted  by  the  Act  should  cease  except  as  to 
so  much  thereof  as  should  then  be  completed. 

The  whole  of  the  capital  authorized  by  the  Act  was 
offered  for  subscription,  bat  only  1,171  shares  were 
subscribed  for.  The  tot|d  amount  paid  up  on  such 
shares  was  about  £5,835. 

By  an  agreement  dated  the  4th  of  November,  1898, 
and  made  between  the  company  and  the  contractor, 
Mr.  Bobert  Worthington,  the  contractor  agreed  to 
construct  and  complete  the  railway. 

By  a  supplemental  agreement  the  consideration 
payable  to  the  contractor  was  to  be  paid  as  to  £6,000 

(a.)  Beported  by  J.  I.  SxTBLmG,  Esq.,  Barrister- 
at-Law, 
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m  oaih  and  as  to  £28,000  in  folly-paid  Bhares  of  the 
company.  One  thousand  and  f ourtiBen  shares  of  the 
oompany  had  been  allotted  to  the  oontractor  or  his 
nominees. 

The  company  proceeded  to  purchase  lands  and  to 
oonstmct  the  riulway,  but  it  had  not  ^et  been 
completed.  The  permanent  way  was  formed  and 
fenced  but  no  rails  had  been  laid.  The  land  for  the 
station  at  Enott  End  had  not  been  acquired,  and 
some  purchases  of  land  for  the  public  way  were  not 
yet  completed. 

On  the  9th  of  February,  1900,  a  firm  of  solicitors 
obtained  judgment  against  the  company  for  about 
£1,500,  and  issued  execution.  Under  the  execution 
about  250  tons  of  rails  on  the  property  of  the  com- 
pany were  seized  and  sold,  but  the  judgment 
remained  in  part  unsatisfied. 

On  the  I5ih  of  August,  1900,  another  judgment 
was  obtained  against  the  company  for  £2,982  15s.  for 
debt,  and  £7  lOs.  for  costs  in  the  Queen's  Bench 
Division.  This  judgment  was  still  in  force  and 
unsatisfied.  Toese  latter  judgment  creditors  then 
presented  a  petition  for  the  ap^intment  of  a  receiver 
of  the  undertaking  of  the  railway  company  under 
section  4  of  the  Bailway  Companies  Act,  1867. 

Section  4  of  the  Bailway  Companies  Act,  1867,  is  as 
follows:  '* The  engines,  tendersy  .  •  .  and  ejects 
constituting  the  rolling  stock  and  plant  used  or  pro- 
vided by  a  comx>any  for  the  purpose  of  the  traffic  on 
their  railway,  or  of  their  stations  or  workshops,  shall 
not,  after  their  railwav  or  any  part  thereof  is  oi>en  for 
public  traffic,  be  liame  to  be  taken  in  execution  at 
law  or  in  equity  where  the  judgment  on  which 
execution  issues  is  recovered  in  an  action  on  a  contract 
entered  into  after  the  passing  of  this  Act,  or  in  an 
action  not  on  a  contract  commenced  after  the  passing 
of  this  Act;  but  the  person  who  has  reooverad  any 
such  judgment  may  obtain  the  appointment  of  a 
receiver,  and,  if  necessary,  of  a  manager  of  the  under- 
taking of  the  company,  on  application  by  petition  in 
a  summary  way  to  the  Court  of  Chancery  •  .  • ; 
and  all  money  received  by  such  receiver  or  manager 
shall,  after  due  provision  for  the  working  expenses  of 
the  railway  and  other  proper  outgoings  in  respect  of 
the  undertaking,  be  applied  and  distributed  .  •  . 
in  payment  of  the  debts  of  the  company    •    •    •  " 

in  the  present  case  it  was  agreed  that  t^e  company 
had  no  assets  remaining  on  which  execution  could  he 
levied. 

Far  well,  J.,  appointed  a  receiver. 

The  company  appealed. 

Fhipaon  Bmle,  K,C.^  and  Martelliy  for  the  company, 
referred  to  In  re  The  Waierford  Dunyarvan,  and 
Liamore  Bailway  Co..  5  lu  B.  Ir.  102,  28  W.  B.  Dig. 
52;  In  re  The  Southern  Railway  (7o.,  5  L.  B.  Ir. 
165,  28  W.  B.  Dig.  190;  In  re  Manchester  and 
Mil/ord  Railway  Co.,  14  Cb.  D.  645,  28  W.  B.  Dig. 
190;  In  re  BeddgeUrt  Railway  Co.,  19  W.  B.  427; 
Midland  Wagon  Co.  v.  Potteries  Railway  Co.,  29  W.  B. 
78, 6  Q.  B.  D.  36 ;  In  re  Mersey  Railway  Co.,  36  W.  B 
372,  37  Ch.  D.  610. 

Maugluin  {Hldon  Hankes,  K.C.,  with  him),  for  the 
judgment  creditors. 

Fhipeon  Beale,  K.C.^  replied. 

BiOBY,  L.J. — ^This  case  raises  an  important 
question  as  to  the  construction  of  section  4  of  the 
Bailway  Companies  Act,  1867,  and  as  to  the  duty  of 
the  court  under  it.  On  the  present  occasion,  for  the 
purpose  of  this  application,  I  think  it  is  not  necessary 
to  lay  down  any  final  or  complete  rule  as  to  the 
jurisdiction  conferred  ou  tbe  court  by  section  4  under 
all  circumstances.  It  appears  to  me  sufficient  to  say 
that,  under  the  existing  oircomstanoes  of  the  present 


case,  I  can  see  nothing  to  justify  the  appointment  of 
a  receiver.  Subject  to  what  I  have  said  as  to  not 
laying  down  any  final  rule,  it  is  necessary  to  con- 
sider the  terms  of  section  4  and  the  object  with 
which  it  was  passed.  We  all  know  that  the  holders 
of  debentures  of  a  railway  company  were  subject  to 
some  restrictions  and  limitations  to  which  the 
general  creditors  were  not  subject.  A  general 
creditor  who  had  recovered  judgment  against  a 
railwajr  company  for  his  debt  coidd  levy  exeoutiou 
and  seize  the  rolling  stock  of  the  company.  The 
first  part  of  section  4  prohibits  the  taking  in  execution 
of  the  rolling  stock  and  plant  of  a  railway  company 
*<  after  their  railway  or  any  part  thereof  is  open  for 
public  traffic,"  but  it  leaves  the  remedies  of  the 
creditors  before  the  railway  is  opened  entirely  un- 
affected. Whatever  power  they  had  before  the  Act, 
to  seize  the  company's  chattels  they  still  retain. 
Then  the  second  part  of  the  section  gives  a 
new  remedy  in  place  of  that  which  is  taken 
away  by  the  first  part — viz.,  the  appointment 
by  the  court  of  a  receiver,  and,  if  necessary,  of  a 
manager,  of  the  undertaking  of  the  compaay,  on  the 
appUoation  of  a  judgment  creditor.  In  the  present 
case  an  application  was  made  by  judgment  creditors 
of  thecompanv  for  the  appointment  of  a  receiver. 
What  are  ue  auties  of  a  receiver  appointed  under  this 
section  P  He  has  to  receive  the  profits  of  the  company 
as  a  facing  concern,  and  to  apply  them,  under  the 
direction  of  the  court,  in  payment  of  the  debts  of  the 
company.  It  is  not  suggested  that  there  are  in  the 
present  case  any  outstanding  debts  due  to 
the  conmany  or  any  income  which  the  receiver 
would  be  entitled  to  reeeive.  All  that  he 
could  receive  would  be  the  profits  of  the  railway 
as  a  going  concern  when  it  is  open  for  traffic. 
If  there  were  nothing  else  to  be  considered  I  should 
have  thought  the  meaning  was  clear,  that  a  receiver 
ou^ht  not  to  be  appointed  until  the  railway  is  open, 
or  IS  on  the  point  of  being  opened,  for  public  tndfio, 
because  under  those  circumstances  ovly  would  the 
appointment  of  a  receiver  be  efficacious.  But  it  ban 
been  argued  that,  though  the  two  clauses  of  section  4 
— the  first,  which  restricts  the  right  of  a  creditor  to 
levy  execution,  and  the  second,  beginning  with  the 
word  '*  but,"  which  confers  the  power  to  appoint  a 
receiver—are  parts  of  one  section,  they  are  wholly 
independent  of  each  other,  and  should  be 
treated  as  if  they  were  two  distinct  sections, 
and  the  judgment  of  Jessel,  S1.B.,  in  In  re 
Manchester  and  MU/ord  Railway  Co.  is  cited  as  an 
authority  in  support  of  this  view.  I  entirely  dis- 
sent. No  court  can  by  its  finding  alter  facts;  it 
cannot  make  one  section  two.  But,  in  my  opinion, 
that  judgment  has  no  such  effect  as  has  been 
attributed  to  it.  No  doubt  in  that  case  Jessel, 
M.B.,  described  the  new  right  given  by  the  latter 
part  of  section  4  as  <'  wholly  independent  of  the  fact 
that  the  company  had  or  had  not  rolling  stock  to  be 
taken  in  execution,"  and  as  *'  an  entirely  new  right 
^ven  to  all  judgment  creditors  of  railway  companies." 
fiut  what  were  the  facts  of  the  case  ?  The  railway 
had  been  opened  for  traffic,  and  the  court  was  asked 
to  appoint  a  manager  of  the  undertaking.  The 
appomtment  was  objected  to  apparently  on  the 
ground  that  the  petitioner  had  not  been  deprived  of 
any  rieht  by  the  first  part  of  section  4.  The  court 
said  that  the  second  part  of  the  section  applied,  not- 
withstanding that  the  company  had  no  rolling  stock 
which  could  be  taken  in  execution.  But  I  tmnk  no 
one  would  have  been  more  astonished  than  the 
learned  judges  who  decided  that  case  if  they  hsd 
been  told  that  their  language  was  to  be  wrested  from 
its  context  and  from  the  facts  to  which  it  applied, 
and  to  be  interpreted  «b  saying  that  t)ie  two  parts 
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of  the  Motion  must  be  treated  m  two  seotionB  iduoh 
hmve  no  zektion  to  each  other.  All  that  the  learned 
judges  meant  to  say,  I  think,  was  this,  that  it  was 
not  neoessary  for  a  creditor  to  show  that  he  had 
been  deprived  of  a  spedal  or  particular  right  by  the 
flrst  part  of  the  section  before  he  could  have  the 
benefit  of  the  new  general  right  which  is  ccmferrcd 
l^  the  second  part.  I  must  not  be  understood  as 
saying  that  there  is  jurisdiction  under  section  4  to 
appoiot  a  receiver,  unless  the  railway  is  open,  or 
about  to  be  opened,  for  traffiQ.  I  ttiink  &ere  is 
reasonable  ^ound  for  contending  that  the  words 
which  restrict  the  rights  of  judgment  creditors 
after  the  railway  is  open  for  traffic  apply  equally 
to  the  appointment  of  a  receiver.  But  what  I 
do  say  is  this,  that,  whether  there  is  jurisdiction 
or  not,  it  would  not  be  right,  or  in  accord- 
ance with  the  practice  of  the  court,  to  appoint 
a  receiver  who  in  all  probability  would  not  have  any 
duties  to  perform  for  some  considerable  time,  and 
perhaps  none  at  all,  if  the  railway  is  never  open  for 
traffic.  This  alone  is  a  sufficient  ground  for  saying 
tftiat  a  receiver  ought  not  to  be  appointed  in  the 
present  case ;  I  cannot  see  that  there  would  be  any- 
tbing  for  him  to  do  until  the  railway  is  opened  for 
traffic.  And,  indeed^  my  present  view  is  that  any 
judgment  creditor  of  the  company  who,  but  for  the 
appointment  of  a  receiver,  would  have  been  entitled 
to  seize  any  chattels  belonging  to  the  company, 
would  be  able  by  an  application  pro  interesse  auo  to 
obtain  leave  from  the  court  to  seiza  those  chattels, 
notwithstanding  the  appointment  of  a  receiver.  The 
only  jeason  why  such  a  creditor  must  obtain  the  leave 
of  the  court  is  that  he  must  not  interfere  with  the 
officer  of  the  court  without  that  leave.  The  rights  of 
a  judgment  creditor  are  not  affected  by  section  4 
until  the  railway  is  open  for  traffic.  If  a  receiver 
were  in  f^ct  appointed  and  put  in  possession  of 
chattels  of  the  companv,  the  court  would.  I  think,  on 
the  application  of  a  judgment  creditor,  order  the 
receiver  to  relinquish  possession.  Under  these 
circumstances  I  cannot  see  any  use  in  appointing  a 
receiver  in  the  present  case,  and  it  would  be  contriiry 
to  the  practice  of  the  court  to  do  so.  In  my  opinion 
the  order  ought  to  be  discharged. 

Vaughan  Williams,  L.J.— I  assent,  for  I  under- 
stand that,  accordiog  to  the  practice  of  the  courts  of 
equity,  it  would  not  be  usual  tmder  the  circumsianci^B 
of  the  present  case  to  appoint  a  receiver  who  would 
have  no  functions  which  he  could  uiefuUy  perform. 
I  have  not  sufficient  knowledge  of  the  practice  to 
enable  me  to  form  an  independent  judgment,  and 
therefore  I  think  I  am  right  in  accepting  the  view  of 
my  learned  brethren,  who  are  familiar  with  the 
practice,  that  the  order  ought  to  be  discharged.  Bat 
I  think  it  is  right  that  I  should  lay  a  few  words 
about  the  construction  of  section  4.  That  section  is 
divided  into  two  part9.  The  first  part  is  for  th** 
protection  of  the  rolling  stock  and  plant  provided 
by  a  railway  company  for  its  traffic,  and  the  protec- 
tion is  given  by  depriving  individual  judgment 
creditors  of  the  right  of  taking  the  rolling  stock  and 
plant  in  execution,  either  of  law  or  in  equity.  It  is 
quite  plain  from  the  express  words  of  the  section  that 
this  protection  does  not  arise,  and  that  the  right  to 
levy  execution  is  not  taken  away  until  there  is  public 
traffic  on  the  railway.  Everything  in  the  first  part 
of  tbe  section  is  governed  by  the  words  "  after  tiieir 
railway  or  any  part  thereof  is  open  for  public  traffic.'' 
The  right  of  individual  creditors  to  levy  execution 
having  been  thus  taken  away,  the  second  part  of  the 
section  goes  on  to  give  a  new  right,  not  to  the 
indlviduS  creditor,  but  to  the  creditors  in  general.  It 
is  not  a  substituted  right  given  to  individual  creditors, 


but  any  judgment  creditor  may  obtain  the  appoint- 
ment of  a  receiver.  I  understand  the  language  of 
Jesse],  M.B.,  in  In  re  Manchester  and  Milford  Bail- 
way  Co.,  in  exactiy  the  same  sense  as  does  my  brother 
Bigby,  L.J. — viz.,  as  meaning  that  the  right  which 
is  conferred  is  a  new  right,  and  is  independent  of  the 
exercise  of  the  oreditors'  old  right.  From  the  first 
part  of  the  section  we  see  at  once  that  the  right  of 
execution  which  is  taken  away  is  limited  to  a  compara- 
tively small  subject-matter,  whereas  the  new  right 
conferred  by  the  second  ^art  of  the  section  appues 
to  a  much  larger  and  wider  subject-matter.  For 
instance,  the  first  part  of  the  section  does  not 
take  away  any  right  of  execution  upon  surplus  Icmds 
of  the  company,  whereas  a  receivership  onier  would 
include  surplus  lands.  Taking  this  view  of  the  section, 
the  next  question  is,  whether  there  is  jurisdiction  to 
appoint  a  receiver  in  the  preient  case.  I  do  not 
thmk  it  is  necessary  to  say  more  than  that  I  must  not 
be  taken  as  expressing  any  opinion  that  no  order  for 
the  appointment  of  a  receiver  can  be  made  under  the 
latter  part  of  the  section  until  the  railway  is  open  for 
traffic.  But,  assuming  for  the  present  purpose  that 
there  is  jurisdiction  before  there  is  traffic  on  the 
railway,  I  wHl  consider  whether,  apart  from  the 
practice  of  the  courts  of  equity,  the  order  would  be  a 
uieless  one,  because,  notwithstanding  the  making  of 
the  order,  the  rights  of  individual  judgment  ct editors 
continue  until  there  is  traffic  on  the  railway.  In  my 
judgment,  if  it  is  true  that  the  new  remedy  is  a 
remedy  for  all  the  creditors,  it  would  seem  to  follow 
that  the  moment  the  new  remedy  is  put  in  force  the 
rights  of  individual  creditors  would  be  suspended, 
not  because  they  are  taken  away  by  the  express 
words  of  the  first  part  of  the  section,  but  because  they 
are  superseded  by  the  new  remedy,  which  operates  as 
an  execution  for  the  benefit  of  the  whole  class  of 
creditors  instesd  of  individual  creditors  only.  Could 
it  be  said  for  a  moment  that,  supposing  traffic  on  the 
railway  had  conunenced,  and  the  company  had 
property  liable  to  execution— for  instance,  surplus 
Isnds — a  judgment  creditor  could,  after  the  appomt- 
ment  of  a  receiver  under  the  second  part  of 
section  4,  issue  an  elegit  against  the  surplus  lands, 
because  there  is  nothing  in  the  first  part  of 
section  4  to  take  away  his  rights.  In  my  view,  if  it  is 
true  that  the  appointment  of  a  receiver  is  for  the 
benefit  of  a  class  of  traders,  no  member  of  the  class 
ought  to  be  allowed  to  exercise  his  individual 
rights.  It  is,  however,  as  I  understand,  not  accord- 
ing to  the  practice  of  the  court  to  appoint  a  receiver 
unless  there  is  an  immediate  prospect  of  there  being 
something  for  him  to  receive,  and  it  may  be  that  it 
would  not  be  his  duty  to  protect  the  property  of  the 
company.  But,  speaking  for  myself,  I  am  by  no 
means  satisfied  that  there  is  no  jurisdiction  under 
section  4  to  appoint  a  receiver  until  the  railway  is 
open  for  traffic,  and  I  am  by  no  means  satisfied  that, 
if  a  receiver  were  appointed  before  traffic  had  begun, 
it  would  be  possible  for  a  judgment  creditor 
to  proceed  with  his  execution  notwithstanding  the 
appointment. 

Stirling,  L.J. — I  am  of  the  same  opinion.  I  need 
not  add  anything  about  the  construction  of  section  4, 
and  I  will  assume  that  there  is  jurisdiction  in  this 
case  to  appoint  a  receiver.  But  what  is  it  that  a 
receiver  when  appointed  has  to  do?  Section  4  says 
that  all  money  received  by  him  **  shall,  after  due 
provision  for  the  working  expenses  of  the  raQway  and 
other  proper  outgoings  in  respect  of  the  under- 
taking, be  applied  and  distributed  under  the  direction 
of  the  court  in  payment  of  the  debts  of  the  company 
and  otherwise  according  to  the  rights  and  priorities 
of  the  persons  for  the  time  being  interested  therein/' 
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That»  I  think,  shows  that  the  view  of  th«  LeguUtnre 
was  that  the  receiver  when  in  possession  of  the  rail- 
way would  work  it  to  a  profit,  so  that  the  surplus 
earnings  would  go  to  pay  the  creditors.  In  the 
present  case  there  is  a  railway  which  is  far  from  com- 
pletion; there  is  nothing  for  the  receiver  to  dis- 
tribute, or  even  to  receive,  in  the  shape  of  money.  It 
has  not  been  suggested  that  there  are  any  outstimding 
debts  or  other  moneys  which  he  could  receive.  That 
being  so,  the  first  thing  he  would  have  to  do  would 
be  to  complete  the  railway,  so  that  it  might  become 
a  going  concern.  From  what  source  are  the  funds 
for  that  purpose  to  come  P  The  petitioning  creditors 
are  not  prepared  to  undeztake  to  supply  tiiem,  so 
that  it  must  be  left  to  the  company  or  to  the  con- 
tractor to  find  the  money.  I  should  in  any  case  be 
very  loth  to  appoint  a  receiver  when  there  was 
nothing  for  him  to  do.  But  in  this  case  I  think 
the  appointment  of  a  receiver  would  be  an  obstacle 
to  the  completion  of  the  line.  The  circumstances  of 
the  present  case  are  peculiar.  Tne  contractor,  who 
is  to  be  paid  partly  in  cash  and  partly  in  shares,  has 
a  strong  interest  in  the  completion  of  the  line...  A 
judgment  creditor,  in  the  exercise  of  his  undoubted 
legal  rights,  has  seized  some  rails  which  had  been 
brought  upon  the  company's  land,  and  which,  under 
the  agreement  between  the  company  and  the  con- 
tractor, had  become  the  property  of  the  company, 
and  since  then  the  contractor  has  not  unnaturallv 
held  his '  hand.  Under  these  drcumstanoee  I  think 
the  appointment  of  a  receiver  would  not  tend  to 
bring  about  the  completion  of  the  line,  and  I  can  see 
no  use  in  making  an  appointment  which  would 
probably  be  an  obstacle  to  its  completion.  I  think, 
therefore,  that  this  is  not  a  case  in  which  the  jorit- 
diction,  if  it  exists,  should  be  exercised.  And.  if 
authority  were  needed  in  support  of  this  view,  I  find 
it  in  the  observations  of  Cotton,  L.J.,  in  In  re  East 
and  West  India  Dock  Co.,  36  W.  B.  849,  38  Oil.  D. 
576,  where  he  said :  <*  The  Act  does  not  require  the 
court  to  make  an  order,  but  only  gives  ^e  court 
power  to  make  an  order  if  the  company  is  a  company 
coming  within  that  definition.  If,  therefore,  the 
dock  company  had  not  made  the  railway,  alUiougb  it 
would  stiU  be  within  the  definition,  yet  the  court,  if 
asked  to  make  an  order  under  the  Act.  misht  say, 
*  The  company  may  be  within  the  definition,  but  we 
are  not  compelled  to  make  an  order,  and  under  the 
0  roumstanoes  of  the  case  we  shall  not  make  a^ 
order.' " 

Appeal  alloived. 

QohdtoTBfAshurst.Murria^ib  (Jo  ;  Roivcliffe,  Rawle,  db 
Co.f  for  Houghton,  Myres,  cC*  Co,,  Preston. 


Appeal.  ". 

(A.  L.  Smith,  M.B.,  and    '  March  13. 

Collins  and  Homer,  L.  JJ.)  ) 

Wbiglby  V,  Baglky  &  Wright  and  Whittak^ 
&  Sons,  (a.) 

Master  and  servant — Employers*  liability — Accident — 
Comifcnsation  —  Sub-contractimj — Work  ancillary  to 
husi7iess  of  undertakers  —  Workmen*s  Compensation 
Act,  1897  (60  dh  61  Vict,  c.  37),  s.  4. 

In  an  arbitration  under  the  Workmen* s  Compensation 
Ad,  1897,  it  appeared  that  tlie  workman* s  employers, 
who  were  engineers,  had  contracted  with  a  firm  of  cotton 
spinners  to  supply  and  fix  a  driving-wheel  for  a  steam-' 

(o.)  Exported  by  F.  G.  BiJCKBR,  Esq.,  Barrister- 
at-Law. 


eM^int  on  their  faxiory,  and  that  the  workman  was 
accidentally  killed  while  engaged  in  the  operation  of 
lifting  the  wheel  into  its  place. 

Held,  tlutt  the  cotton  spinners  were  not  liable  to  pay 
compensation  under  section  4  of  the  Act,  because  the  work 
of  filing  the  wheel  was  merely  ancillary  or  incidental  to, 
aytd  was  no  part  of  or  process  in,  their  business. 

Appeal  from  the  decision  of  the  j  udge  of  the  Oldham 
County  Court  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897. 

The  applicant  for  compensation  was  the  widow  of  a 
workman  who  had  been  accidentally  killed  in  the 
course  of  his  employment. 

His  employers  were  Whittaker  &  Sons,  who  were 
engineers.  Whittaker  &  Sons  had  entered  into  a 
contract  with  Bagley  &  Wright,  who  were  cotton 
spinners  and  manufacturers,  to  supply  and  fix  a  new 
driving-wheel  for  a  steam  engine  on  their  factory. 

The  workman  at  the  time  of  the  accident  was  taking 
part  hi  the  operation  of  lifting  the  wheel  into  its 
place,  wnich  was  performed  by  means  of  a  hand-winch 
and  pulleys. 

Tne  applicant  claimed  compensation  alternatively 
from  Whittaker  &  Sons  under  section  7  of  tbe  Act, 
and  from  Bagley  &  Wright  under  section  4. 

The  county  court  judge  held  that  the  applicant  was 
not  entitled  to  compensation  under  the  Act.  He 
was  of  opinion,  firstly,  that  the  operation  of  fixing 
the  wheel  was  not  '*  engineering  work  *'  within  the 
meaning  of  section  7,  because  it  was  not  performed 
by  **  machinery  driven  by  steam,  water,  or  other 
mechanical  power,"  and,  secondly,  that  the  CAse  was 
not  within  section  4,  became  the  work  which  the 
engineers  had  contracted  to  do  was  merely  ancillary 
or  incidental  to,  and  was  no  part  of  or  process  in  the 
trade  or  business  carried  on  by  Bagley  &  Wright. 

The  applicant  appealed. 

Joseph  Walton,  K.C,  and  J.  Moniefiore,  for  the 
applicant. 

RowlaU,  for  Bagley  &  Wright. 

Baegg,  K  C,  and  F.  H.  MeUor,  for  Whittaker  & 
Sons. 

A.  L.  Smith,  M.B.— In  this  case  the  applicant 
claimed  compensation  alternatively  from  Whittaker  & 
Sjns,  the  engineers  in  whose  employment  the 
deceased  workman  was,  and  from  Bagley  &  Wright, 
with  whom  the  engineers  had  contracted  to  do  ihe 
work  in  question.  The  county  court  judge  held  that 
the  case  did  not  come  within  the  Workmen's  Com- 
pensation Act,  and  the  applicant  appeals.  The  olaim 
against  the  engineers  is  not  now  seriously  maintained. 
With  regard  to  Bagley  &  Wright  it  is  necessary  for 
the  applicant  to  bring  them  in  under  section  4. 
Down  to  the  last  clause  of  the  section  the  applicant 
would  seem  to  succeed  in  bringing  them  in.  They 
werd  **  undertakers  "  within  the  Act,  and  they  had 
contracted  with  the  engineers  for  the  execution  of  the 
work  in  question.  But  the  last  clause  says  this: 
**  This  section  shall  not  apply  to  any  contract  with 
any  person  for  the  execution  by  or  und«r  such 
contractor  of  any  work  which  is  merely  aaoillary  or 
incidental  to  and  is  no  part  of  or  process  in  the 
trade  or  business  carried  on  by  such  undertakers 
respectively."  The  contract  here  was  to  supply  and 
put  up  a  new  fly-wheel  for  a  steam-engiae  whtoh  was 
used  on  Bagley  &  Wright's  premises.  The  trade  or 
business  carried  on  by  Bagley  &  Wright  was  that  of 
cotton  spinners.  The  county  court  judge  held  that 
putting  up  a  new  fly-wheel  was  merely  ancillary  and 
mcidental  to  and  was  not  a  part  of  or  a  ptooess  in 
their  trade  or  business.  I  tbink  that  the  county 
court  judge  was  right,  and  that  Bagley  &  Wright 
cannot  be  bi  ought  within  the  Act. 
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Sadoboyb  v.  Hole. 


Ck)i7ET  OF  Appeal. 


Collins  and  Sosieb,  KJJ.,  conoimed. 

Appeal  dumiased. 

Solicitor  for  the  applicant,  Mills,  Lockuer,  db  Mills, 
for  I).  E  OHJUhs,  Oldham. 

Solicitori  for  B*gley  &  Wright,  Field,  Roscoe,  &  Co., 
for  O.  P.  Fripp,  Oldham. 

Solidton  for  Whittaker  &  Sons,  li.  B,  Wheatli/,  Son, 
&  Daniel,  for  CobbeU,  Wheeler,  <b  CobbeU,  Alanoiiester. 


From  Q.  B.  Div.  i 

(A.  L.  Smith,  M.B.,  and     [  March  8. 

Collins  and  Boomer,  L. JJ.)  ) 

Sadoboye  v.  Hole,  (a.) 

Libel — PulliccUian — Post-card — PrivW  ged  occasion, 

Tlie  defendant  employed  an  architect  io  draw  up  a 
si)ecification  and  to  take  out  the  quantities  for  certain 
building  work.  The  architect  instructed  the  plaiittiff,  a 
quantities  surveyor,  to  take  out  the  quantities,  and  these 
were  sent  io  certain  builders  in  order  that  they  might 
ter^der  for  the  work.  The  defendant,  having  diecovtrcd 
mistakes  in  the  quantities,  sent  post-cards  to  two  of  the 
builders  stating  thai  the  quantities  were  wrong.  The 
quantities  surveyor  thereupon  brouglU  an  action  for  libel 
against  the  defendant. 

Held,  that  there  was  no  publication  of  and  concerning 
the  plaintiff  until  the  cards  reached  the  builders,  as  the 
plaintiff^s  name  was  not  mentioned,  and  there  was  no 
evidence  that  anyone  into  whose  hands  the  cards  might 
fall  prior  to  reaching  the  builders  would  know  to  whom 
the  statements  referred  ;  further,  that,  as  between  the 
defendant  and  the  builders,  the  occasion  was  privileged; 
and  that  the  mere  fact  that  the  statements  were  made  on 
post-cards  did  not  avoid  that  privilege. 

This  was  aa  appeal  by  the  defendant  in  a  libel 
action  tried  before  Bidley,  J.,  and  a  common  jury. 

The  plaintiff,  E.  J.  SadgroTe,  was  an  architect  and 
quantities  surveyor,  and  the  defendant,  S.  Hole,  was 
managing  director  of  Pike  Brothers  &  Hole  (Limited), 
provision  merchants. 

With  a  view  to  having  certain  alterations  and 
additions  made  to  one  of  the  company's  shops  the 
defendant  instrocted  Alfred  Webb»  an  architect,  to 
draw  plans  and  drawings,  and  also  to  prepare  a  bill 
of  qoantitiee.  Webb  instructed  the  plaintiff  to  take 
out  the  quantities.  This  the  plaintiff  did,  and  on  the 
dOth  of  July,  1900,  sent  copies  to  seven  builders  invitiog 
them  to  tender  for  the  work. 

On  the  same  day  the  defendant  having  eieen  one  of 
the  copies  and  having  discovered  that  mistakes  had 
been  made  in  taking  out  the  quantities,  sent  to  one  of 
the  said  builders  a  post-card  on  which  he  had  written 
as  follows :  *'  Dear  Sir, — ^The  quantities  sent  you  this 
momiog  by  architect  are  entirely  wrong.  I  have 
plans,  &o.,  here,  and  you  can  give  me  prices  on  those. 
—Yours  truly,  S.  Hole.'' 

On  the  same  date  he  also  sent  to  another  of  the  said 
builders  a  post-card  on  which  he  had  written  as 
follows :  •*  Gentlemen, — ^There  are  great  errors  in  the 
quantities  posted  to  you  this  morning ;  if  you  will  call 
here  you  can  see  plans  and  give  me  price  of  these. 
—Yours  obediently,  S.  Hole." 
^  The  plaintiff  alleged  that  the  post-cards  were 
libellous  and  reflected  on  him  in  regard  to  his 
bnaioess  and  calling  as  a  quantities  surveyor.  The 
defendant  pleaded  that  the  words  complained 
of  did  not  bear  the  meaning  put  upon  them 
by    the    plaintiff,  and   that   they  did    not   amount 

(u.)  Reported  by  £.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


to  defamatory  matter,  and  further,  that  the 
publication  of  the  post-cards  to  the  two  builders  was 
privileged  and  made  bond  fide  and  without  malioe. 

At  the  trial  Bidley,  J.,  held  that  the  publication 
was  not  privileged,  and  the  jury  returned  a  verdict 
for  the  plaintiff  for  £o,  and  judgment  was  entered 
accordingly. 

The  defendant  now  applied  to  have  that  verdict  and 
judgment  set  aside  and  judgment  entered  for  him,  or 
for  a  new  trial  on  the  following  grounds :  (1)  That 
the  contents  of  the  cards  were  not  defamatory ;  (2) 
that  there  was  no  publication  of  or  conoeming  tne 
plaintiff;  (3)  that  the  occasion  was  privileged;  (4) 
that  there  was  no  evidence  of  malice  to  go  to  the 
jury;  (5)  that  the  learned  judge  had  m^directed 
the  jury. 

Firminger,  for  the  appellant.— The  post-cards  did 
not  constitute  a  libeL  There  was  no  mention  of  the 
plaintiff's  name  thereon,  and  if  these  cards  had  fallen 
mto  strangers'  hands  no  one  would  have  known  to 
whom  they  referred,  therefore  there  was  no  publica- 
tion of  or  concerning  the  plaintiff.  At  the  trial  the 
defendant  said  in  evidence  that  he  did  not  know  who 
had  taken  out  the  quantities  and  that  he  had  never 
even  heard  of  the  plaintiff  at  the  time  he  wrote  the 
cards.  There  could,  therefore,  be  no  possible 
evidence  of  malice.  The  publication  of  the  words  on 
the  post-cards  was  only  published  to  the  builders  to 
whom  they  were  sent,  and  such  publication  was  on  a 
privileged  occasion.  There  was  no  express  malice  so 
as  to  avoid  this  privilege. 

Kemp,  K.C.,  and  J,  V.  Earle,  for  the  respondent. — 
Tue  words  on  the  post-cards  are  dearly  libellous,  and 
likely  to  iojure  the  plaintiff  in  his  profession,  and  the 
jury  were  right  therefore  in  awarding  him  damages. 
These  words  clearly  amount  to  saying  that  the 
plaintiff  is  an  incompetent  quantities  surveyor.  The 
builders'  clerks  in  this  case  would  in  all  probability 
know  to  whom  these  statements  referred,  and  there- 
fore the  privilege  is  avoided,  just  as  in  the  case  of 
the  telegraph  clerks  in  the  case  of  Williamson  ▼. 
Freer,  22  W.  B.  878,  L.  B.  9  C.  P.  393.  In  that 
case  it  was  held  that  a  communication  tiiat  would 
otherwise  be  privileged  loses  its  privilege  if  made 
through  the  medium  of  the  postal  telegraph,  the 
necessary  communication  of  the  libellous  matter  to 
the  receiving  and  forwarding  officials  amounting 
to  publication  to  parties  to  whom  the  sender  was 
under  jlo  such  obligation  to  make  the  communication 
as  woidd  confer  privilege.  This  case  was  approved 
of  and  followed  in  Bobinson  v.  Jones,  4  L.  B.  Ir.  391, 
27  W.  B.  Dig.  115.  In  that  case  it  was  held  that  the 
transmission  Dy  post  of  an  uncovered  post-card,  con- 
taining libellous  matter,  is  a  publication  of  the  libel ; 
and  it  is  no  defence  to  say  that  the  writer  had  an 
interest  in  making,  and  the  person  addressed  a 
corresponding  interest  in  receiving,  the  communica- 
tion, and  that  it  was  made  bond  fide^  believing  the 
contents  to  be  true,  without  malice,  and  in  the  bond 
fide  belief  that  the  mode  of  communication  used  was 
reasonable. 

A.  L.  Smith,  M.B. — I  think  this  appeal  must  be 
allowed.  The  libel  alleged  in  this  case  is  contained  in 
statements  on  two  post-cards  written  by  the  defendant 
and  sent  retpeotively  to  two  builders  who  had  been 
invited  to  tender  for  certain  work  and  alterations 
which  the  defendant  desired  to  have  carried  out.  On 
one  of  these  post-cards  were  the  following  words: 
'*  Quantities  sent  you  this  morning  are  entirely 
wrong,"  and  on  tiie  other  post-card  were  these 
words :  '*  There  are  great  errors  in  quantities  posted 
to  you  this  morning."  The  plaintiff  in  the  action,  it 
appears,  was  not  the  architect  referred  to  on  these 
post-caxds  but  was  a  quantities  surveyor  who  had  been 
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amployed  by  the  arohiteot  to  take  out  the  quantitieB 
whioh  were  sent  to  tiie  seTeral  bnilden  who  were 
inyited  to  tender  for  the  proposed  work.  The  qneetion 
we  have  to  decide  is  whether  these  statements  on  the 
poet-cazds  are  libellous.  For  myiell  I  mnst  say  that  I 
cannot  hold  that  they  are  incapable  of  constituting  a 
libel,  but  in  my  opinion,  whether  they  do  so  or  not, 
they  were  written  by  the  defendant  on  a  privileged 
oooasion.  It  has  been  argued  by  counsel  on  behalf  of 
the  plaintiffthat  the  Tery  fact  uiat  these  statements 
wer^  made  on  post-cards  and  not  enclosed  in  envelopes 
des^oys  any  privilege.  Now  in  an  action  for  Ubel  it  is 
necessary  for  uie  plamtijf ,  in  order  that  he  mav  succeed, 
to  show  that  the  defendant  has  published  the  libel  of 
aad  conoeming  him  the  plaintiff.  If  a  man  writes  a 
libellous  statement  on  a  post-curd  whioh  clearly  ap{>lies 
to  a  certain  person,  and  sends  it  by  post,  that  is  a 
publication  of  that  statement  exactly  as  in  the  case  of 
a  telegram,  and  there  is  authority  for  saying  this  in 
the  case  of  WiUiamwn  v.  Freer. 

But  what  evidence  has  the  plaintiff  in  this  case 
given  of  anv  publication  of  and  concerning  himself  P 
None  that  I  can  see.  He  has  given  no  evidence  that 
any  such  publication  was  made  before  the  post-cards 
were  received  by  the  builders  to  whom  they  were 
sent  because  there  is  no  evidence  that  if  these  post- 
cards had  fallen  into  the  hands  of  other  persons  than 
those  to  whom  they  were  sent  such  persons  could  have 
known  to  whom  the  statements  referred. 

Of  course  if  the  plaintiff's  name  had  been  mcDtioned 
on  the  post- cards  then  there  would  no  doubt  have 
been  such  a  publication.  The  plaintiff's  name,  how- 
ever, was  not  so  mentioned.  Therefore  there  was,  in 
my  opinion,  no  {mblication  of  a  libel  of  and  concerning 
the  plaintiff  until  these  post-cards  were  received  by 
the  btulders  to  whom  they  were  sent,  and  that 
occasion  was,  as  I  have  already  said,  privileged. 
Then  arises  the  question  whc-ther  there  is  any  evidence 
of  express  malice  on  the  part  of  the  defendant  such  as 
would  avoid  that  privilege.  As  regards  this  point  it 
was  contended,  on  behalf  of  the  plaintiff,  uiat  the 
mere  fact  that  these  statements  were  made  on  post- 
cards in  itself  is  sufficient  evidence  of  such  malice.  I 
do  net  think  so.  In  my  opioion  there  is  no  evidence 
in  thid  case  of  any  expreas  malice,  and  I  think,  there- 
fore, that  we  ovLffii  to  order  judgment  to  be  entered 
for  the  defendant. 

Collins,  L.  J. — I  am  of  the  same  ox)inion.  In  order 
for  the  plaintiff  in  this  case  to  succeed  it  is  necessary 
for  him  to  prove  that  the  libel  was  published  of  and 
concerning  himself.  But  this  he  hiss  not  done.  I 
have  not  the  least  doubt  that  the  defendant  was 
actiog  within  his  rights  in  communicating  with  the 
buildflrs  ai  to  the  question  of  the  quantities,  and 
therefore  as  between  himself  and  the  builders  the 
occasion  wes  a  privileged  one ;  and  in  my  opinion 
.that  privilege  covers  the  libel  unless  there  is  what  I 
may  call  a  superfluous  publication,  to  other  persons 
thsn  the  two  builderi — namely,  such  persons  as  those 
who  might  obtain  knowledge  of  the  statements  on 
the  post-cards  before  they  reached  the  builders  to 
whofu  tbny  were  sent.  In  my  opinioo,  if  these  post- 
cards had  contained  statements  that  were  understood 
by  such  other  persons  to  refer  to  the  plaintiff,  I  do 
not  think  the  privilege  would  cover  sudi  superfluous 
publication.  But  these  post-cards  are  not  written  in 
such  terms  and  are  not  j)Wm4i2/acts  a  publication  of 
and  concerning  the  plaintiff  at  all.  They  contain  no 
reference  to  the  plaintiff  intelligible  to  any  persons 
other  thtn  those  to  whom  they  are  addressed.  The 
plaintiff,  therefore,  has  failed  to  prove  that  there  is  a 
publication  of  a  libel  of  and  concerning  himself 
except  to  the  builders,  and  in  my  opinion  such 
publication  is  privileged.    Then  comes  the  question 


whether  there  is  any  evidence  of  express  malice.  I 
do  not  think  there  is.  In  my  opinion  the  mere  fact 
of  the  conununication  being  made  on  a  p^-cacd  is 
not  per  se  evidence  of  express  malice. 

BoHiEB,  L.  J.,  concurred. 

Appeal  allowed. 

Solicitor  for  the  appellant,  J.  E.  8,  King. 

Solicitors  for  the  respondent,  Woodbridge  c&  Som. 


Feb.  12-14. 


Chan.  Div.  < 
Byrne,  J.   ) 

Midland  Bailwat  Co.  v.  Wbight.  (a.) 

Railway — Land  over  iwind — Sujjerjluoua  land — TiUc 
hy  adverse  poaseesion  against  railway  comjMiuy — 
Separate  ownership  of  surface  stratum  atid  tunnel— 
Telegraph  wires  over  surface. 

Land  situaJted  omer  a  tunnel,  though  not  superjiutju* 
hind  within  the  meaning  of  the  Lands  Clauses  Ad^  is 
not  necessary  to  the  undertaking  of  a  railway  company, 
and  a  title  by  adverse  posseseion  can  be  acquired  to  it 
against  the  company ^  carrying  with  it  all  rights  to  the 
air  alwve  the  surface  stratum,  and,  subject  to  the  com-- 
pan\fs  rights  in  the  tunnel,  to  the  soil  below ;  and  the 
company  is  therefore  not  entitled  to  carry  telegmph  wires 
over  land  above  a  tunnel  to  which  such  a  title  has  been 
acquired. 

Trial  of  action. 

This  was  an  action  in  which  an  injunction  was 
claimed  to  restrain  the  defendant  from  removing 
telegraph  wires  carried  over  a  small  piece  of  land  iu 
the  township  of  Idle,  in  the  West  Biding  of  Yorkahire, 
situated  over  the  "  Tbadkley "  Tunnel  on  the  Leeds 
and  Bradford  Bailway  of  the  plaintiffs. 

The  piece  of  land  in  question,  with  others,  was 
conveyed  by  a  deed  of  statutory  conveyance  dated 
the  ^&L  of  December,  1847,  to  the  Leeds  and  Bradford 
Railway  Co.  for  the  purposes  of  their  undertaking. 

The  company  shortly  afterwards  constructed  the 
tunnel,  which  was  perpendicularly  under  a  portion  of 
the  piece  of  land. 

In  1851  the  undertaking  of  the  Leeds  and  Bradford 
Bailway  Co.  became  vested  in  the  plaintiffs,  who 
have  ever  since  used  the  tunnel  for  traffic;  but 
neither  railway  company,  except  as  hereinafier 
mentioned,  ever  occupied  or  claimed  rights  over  the 
surface  of  the  land. 

By  an  indenture  dated  the  8th  of  June,  1859,  the 
trustees  of  the  vendor  to  the  company  conveyed  the 
piece  of  land,  witii  adjoining  lands,  to  the  defendant's 
predecessor  in  titie,  wno  took  without  notice  of  the 
previous  conveyance  to  the  company,  and  it  had  since 
been  used  for  grazing  purposes  by  the  defendant  and 
his  predecessors. 

About  1864  the  Electric  and  International  Telegraph 
Co.  erected  a  line  of  posts  and  telegraph  wires 
along  the  top  of  the  tunnel,  the  wires  being  carried 
across  the  piece  of  land  at  a  height  of  abont  30ft. 
though  no  posts  were  erected  on  it ;  on  the  15th  of 
April,  1864,  the  Telegraph  Co.  entered  into  an 
agreement  with  the  grantee  under  the  conveyance  of 
1859  for  the  annual  payment  to  him  of  2s.  6d.  in 
resx>ect  of  the  wires  carried  "  over  the  land  belonging 
to  him  situate  in  tiie  vicinity  of"  the  Thaokley 
Tunnel. 


(a.)  Beported  by  J.  Akthuk  Pbiob,  Esq.,  barrister- 
at-Law. 
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About  1868  the  plaintifEe  beoame  entitled  to  the 
wires,  and  they  oontinned  to  pay  the  2s.  6d.  to  the 
defendant  or  Lis  predeoessors  till  1897.  In  that  year 
they  disGontinued  the  payment,  and  claimed  to  be 
entitled  to  carry  the  wires  over  the  land  without  pay- 
ment and  to  fence  off  the  land ;  the  defendant  there- 
upon threatened  to  remove  the  wires,  and  eventually 
the  present  action  was  commenced  in  November, 
1899.  The  wires  had  been  slightly  shifted  from  time 
to  time,  but  were  now  over  tibe  part  of  the  land 
perpendicularly  over  the  tunnel. 

The  statement  of  daim  asked  for  an  injunction  to 
restrain  the  defendant  from  removing  or  attempt- 
ing to  remove  the  wires;  he  pleaded  posiesiion, 
the  Statutes  o!  Limitation,  and  the  aoqoiescenoe, 
ladies,  and  delay  of  the  plaintifiEi,  and  also 
th»t  if  they  had  ever  been  entitled  to  the 
surface  they  had  abandoned  it  and  that  it  had 
accordingly  become  superfluous  land  within  the 
meaning  of  the  Leeds  and  Bradford  Co.'s  special 
Act,  coDtaining  provisions  similar  to  those  of  Uie 
Lands  Glauses  Act,  and  not  having  been  sold  had 
vested  in  the  defendant  or  his  predecessor;  and  he 
counterclaimed  for  an  injunction  to  restrain  the 
plaintiflTi  from  enteriog  on  or  fencing  off  the  land,  or 
erecting  or  maintaiDing  a  fence  there,  and  from 
permittiog  aoy  telegraph  lines  or  wires  to  remain 
ov(*r  or  along  it,  and  for  an  order  to  remove  them. 

For  the  defendant,  possession  was  proved,  and  for 
the  plaintifi&i  th«ir  chief  electrical  engineer  gave 
evidence  as  to  the  greater  convenience  of  carrying 
wices  ovrr  railway  tuimels  rather  than  through  them. 

Levett,  K.C.,  and  Sarganif  for  the  plaintiffd.— The 
railwi&y  cofflpany  took  possession  of  the  surface  by 
making  and  using  the  tunne),  and  have  never 
abandi  ned  possession.  They  could  not  have  sold  the 
surface,  and  dtd  no  act  to  limit  their  possession  to  the 
tunnel  itself.  There  is  no  authority  for  the  contention 
that  land  over  a  tnimel  can  be  severed  by  the  Statute 
of  Limitations  so  as  to  give  a  title  to  the  surf^uM. 
There  is  no  difference  between  artificial  surf  aces  oon- 
structed  on  the  **  cut  and  cover  "  system  and  natural 
surfaces.  Where  another  owner  has  rights  under  the 
surface,  all  that  can  be  acquired  is  a  mere  grazing  or 
similar  right  over  the  suribce  itself ;  and  this  is  all 
the  defendsnt  has,  if  indeed  he  has  more  than  a  mere 
liceDce.  In  any  case  he  has  no  right  to  the  air  many 
feet  above  the  surface. 

They  cited  Leujh  v.  Jack,  29  W.  R.  452,  o  Ex.  D. 
264;  BobhettY.  South-Eastern  Railway  Co.,  9  Q.  B.  D. 
424,  30  W.  R.  Dig.  118 ;  Norton  v.  London  and  North- 
Western  Railway  Co.,  28  W.  R.  173.  13  Ch.  D.  268  ; 
Rosenberg  v.  Cook  30  W.  R.  344,  8  Q.  B.  D.  162 ;  In 
re  Mttropolitan  District  Railway  Co.  and  Cosh,  28 
W.  R.  685.  13  Ch.  D.  607  ;  Mulliner  v.  Midland  Rail- 
way Co,,  27  W.  R.  330, 11  Ch.  D.  611 ;  Smith  v  Lloyd, 
2  W.  R.  271.  9  Exch.  562  ;  Low  Moor  Co.  v.  Stanley 
Coal  Co,,  34  L.  T.  Rep,  186.  24  W.  R,  Dig.  155;  Wands- 
worth Local  Board  v.  United  Telegraph  Co.,  32  W.  R. 
776,  13  Q.  B.  D.  904 ;  and  Shelf ord's  Real  Property 
Stotutes,  p.  121. 

Norton,  KX\,  and  Clayton,  for  the  defendant. — A 
statutory  title  can  be  acquired  against  a  railway  com- 
pany. If  the  defendant  nas  rights  over  the  surface  he 
must  be  entitled  to  the  air  above;  separate  titles 
cannot  be  acquired  to  separate  strata  of  air.  The 
natural  surface  of  a  tunnel  may  be  superfluous  land ; 
it  is  not  like  the  artificial  surface  in  the  cases  cited. 
And  the  railway  company  h%ve  acknowledged  our 
title  by  the  annual  payment  of  2s.  6d. 

They  cited  Grand  Junction  Canal  Co,  v.  Petty,  36 
W.  R.  795,  21  Q.  B.  D.  273;  Ware  v.  London, 
Brighton,  and  South  CiHisi  Railway  Co,,  til  W.  R.  228 ; 
Keyse  y.    Powell,  2  E.  &  B.  132;  Lewis  v.    Branth- 


waite,  2  B.  &  Ad.  437 ;  Seddon  v.  Smith,  36  L.  T.  Rep. 
168.  25  W.  R.  Dig.  133;  Marshall  v.  Taylor,  [1895] 
1  Ch.  641,  43  W.  R.  Dig.  98 ;  Corbeit  v.  Hill,  L.  R.  9 
Eq.  671,  18  W.  R.  Ch.  Dig.  143 ;  Walker  v.  Jeffreys, 
1  Hare  341 ;  Pickering  v.  Rudd,  4  Camp.  219 ;  Ktnyon 
V.  EaH,  13  W.  R.  406.  6  B.  &  S.  249;  Mayor  of 
Brighton  v.  Brighton  Guardians,  5  C.  P.  D.  368,  28 
W.  R.  Dig.  133;  Layboum  v.  Gridley,  40  W.  R.  474, 
[1892]  2  Ch.  53 ;  and  Bemn  v.  London  Portland  Cement 
Co.,  67  L.  T.  Rep.  615,  41  W.  R.  Dig.  122. 

Levett  in  reply. — ^What  the  defendant  claims  is  not  a 
defioitA  cubical  part  of  the  hereditament  like  a  cellar 
or  a  floor  of  a  building,  and  so  ho  title  can  be 
aoquiredto  it.  If  this  land  is  superfluous  the  company 
will  be  obUged  to  sell  the  land  above  all  its  tunnelr. 

He  referred  to  Shelford's  Real  Property  Statutes, 
p.  119. 

Btbnb,  J.,    after   stating   the  facts,    continued: 
There  can  be  no  doubt  that  if  both  patties  in  this  case 
had  been  private  individuals  the  possession    which 
has  been  proved  on  the  part  of  the  defendant  would 
have  been  soffident  to  establish  his  title  to  the  piece 
of  land  against  the  plaintiflii  under  the  Statute  of 
Limitations  ;  and  this  title  woutd  have  included  the 
air  above  and  the  soil  below,  apart  from  tbe  question 
of  the  tunnel.    But  then  the  plaintiffs  in  this  ca»e 
are  a  railway  company,  and  it  has  been  argued  for 
the  defendant  that  this  land  is  superfluous  land  within 
the  meati  ing  of  the  Lands  Clauses  Act.   I  am  of  opiidon 
that  it  is  not  superfluous,  and  I  thiok  this  is  estab- 
lished by  the  case  of  In  re  Metropolitan  District  Rail- 
way Go,  and  Cosh ;  but  I  also  think  it  is  established 
by  Norton  v.  London  and  Ncrth-WetAem  Railway  Co, 
and  Bobbett  v.  South-Eastem  Railway  Co,,  and  hy  the 
judgments  of  Lindley,  L.J.,  and  A.  L.  Smith,  L.J.,  in 
Marshall  v.  Taylor,  that  a  title  may  be  acquired  by  a 
stranger  to  land  of  a  railway  company  wlbich  is  not 
superfluous  and  could  not  have  been  sold  by  the  com- 
pany though  it  is  true  that  the  other  cases  have  been 
uiose  of  Lttids  adjacent  laterally  to  a  railway,  not 
situated  over  it;  ana  I  may  refer  to  the  analogous  case  of 
charity  lands  where  it  was  held  in  Magdalen  Hospital 
V.  Knatts,  27  W.  R.  602,  4  App.  Cas.  324,  that  such 
a  title  could  be  acquired  to  lauds  of  which  the  diarity 
could  not  dispose.     Then  it   was  argued   for  the 
plaintiffs  that  the  possession  and  use  of  the  tunnel 
amounted  to  a    possession    of   the    surface,^  but    I 
cannot  accept  that  argument.     In  my  opinion  the 
defendant  and  his  predecessor  in  title  have  acquired 
the  surface  with  all  above  it  and  all  below  neoestary 
for  its  proper  enjovment,  subject  to  the  plaintiffs' 
rights  in  the  tunnel  and  in  suon  psrt  of  the  soil  as  is 
neoessary  for  its  due  enjoyment  as  a  tunnel ;  and  I 
do  not  think  it  is  necessary  to  draw  a  definite  line  as 
to  where  the  property  of  the  defendant  as  surface 
owner   ends     and    the   property    of     the    railway 
company     begins.       The    esse    of     a    cellar    and 
various  other  hypothetical  cases  have  been  argued, 
and    I    do    not    say   but    that    a    question    may 
hereafter    arise    whether    a   stranger   can   acquire 
a  title  to  land  necessary  to  llie  undertaking  of  a 
of  a  railway  company,  but  this  land,  though  no  doubt 
possession  of  it  is  convenient  for  the  railway,  is  not 
necessary  to  its  undertaking.    And  lastly,  I  think  the 
ndlway  company  have  acknowledged  the  title  of  the 
defendant  and  his  predecessors  by  the  annual  pay- 
ment of  2i.  6d.    For  these  reasons  I  muit  hold  that 
the  plaintiffs*  claim  for  an  io junction  fails,  and  the 
action  must  be  dismissed  with  costs,  and  an  order 
made  in  the  terms  of  the  counterclaim,  but  this  must 
not  to  be  aoted  on  for  six  months. 

Solicitors,  Beale  S  Co, ;  Jaques  <£;  Co, 
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High  Court. 


In  re  Holland. 


High  Court. 


Chan.  Div.  i 
Farwell,  J.  j 


March  14, 21, 22. 


In  re  Holland. 
Gbeqo  v.  Holland,  (a.) 
Sdtlement — Married    Woman — Husband   entitled   jure 
mariti  to  wi/e*8  reversionary  interest  in  personalty — 
Ante-nuptial   agreement  —  Fost-nuj^tial   settlement — 
•  Becital —  Voluntary  settlement  by  husband — Fraud  on 
creditors^-Trustee   in  banJeruvtcy^Estopjpel^Statuie 
.  13  Eliz.  c.  5. 

A  husband  entitled  jure  mariti  to  his  wife's  rever^ 
sionary  interest  in  personalty  [stibfect  only  to  the  contin- 
gency of  her  surviving  him  before  he  had  reduced  it  into 
possession,  which  did  not  happen),  in  1873  joined  with 
his  wife,  then  an  infant ,  in  executing  a  post-nuptial  d&sd 
of  settlement.  This  settlement  recited  thai,  previously 
to  the  marriage  in  1872,  he  had  ''agreed  to  make  such 
settlement  of  the  fortune  of  his  said  wife  as  ie  hereinafter 
contained**  and  contaiiied  a  covenant  by  him  with  the 
trustees  tfiai,  on  the  interest  falling  into  possession,  he 
and  she,  or  the  survivor,  and  all  other  necessary  parties, 
would  assign  and  transfer  it  to  the  trustees  upon  the 
trusts  of  the  settlement,  which  were  for  her  for  life,  and 
after  her  death,  if  the  husband  should  not  have  been  or 
become  a  bankrupt,  for  him  until  he  should  become  a 
bankrupt,  with  remainder  for  tlie  issue  of  the  marriage 
in  the  usual  way,  the  survivor  of  tlie  husband  and  wife 
leaving  a  power  of  appointment  among  issue.  The  wife 
having  died  in  1877,  tAe  husband  in  1897  appointed  two- 
thirds  of  the  trust  funds  to  his  sons  and  surrendered  his 
life  interest  to  them,  and  five  months  afterwards  he  was 
adjudicated  a  bankrupt.  The  reversionary  interest  had 
since  fallen  into  possession. 

Held,  (1)  that,  even  with  such  a  recital  as  here,  a  parol 
contract  befitre  marriage  cannot  support  a  settlement  made 
after  marriage  so  as  to  satisfy  the  StattUe  of  Frauds  ; 
(2)  that  the  settlement  Jiere  was  a  voluntary  settlement, 
and,  as  it  expressly  provided  that  the  husband's  j^roperty 
should  be  withdrawn  from  his  creditors  in  case  he  became 
a  bankrupt,  was  fraudulent  within  13  Eiiz,  c,  6 ;  (3)  that, 
even  if  the  recital  had  been  sufficiently  precise  to  create  an 
estoppel  binding  the  husband,  the  trustee  in  bankruptcy, 
having  a  paramount  right  by  statute  overriding  the  title 
of  the  bankrupt  and  persons  claiming  under  settlements 
made  by  him,  was  in  a  superior  position  to  the  bankrupt 
himself,  and  would  not  be  bound  by  such  an  estopjtel,  but 
no  such  estoppel  was  raised;  (4)  that  the  fund,  therefore, 
belonged  to  the  trustee  in  bankruptcy  fur  the  benejit  of  the 
creditors, 

Semble,  no  post-nuptial  settlement  can  by  itself  satisfy 
the  Statute  of  Frauas  ;  it  is  the  date  of  execution,  a)id 
not  the  contents  of  the  document,  that  is  material, 

Duodai  V,  DuteDB  {variously  reported  in  1  Ves,  jun, 
196  and  2  Cox  Ch   Cas»  235)  explained, 

Barkworth  v.  Young,  5  IV,  It.  156,  4  Drew,  I, 
disapproved. 

Adjourned  summonf. 

Under  tbe  will  of  Henry  Hollind,  dated  the  26th 
of  April,  1871,  Charlotte  Fanny  Holland  was  entitled 
in  remainder  ezpeotaot  on  the  death  of  the  testator's 
widow  to  one-eiehth  share  of  the  prooeeds  of  sale  of 
his  residuary  real  and  personal  estate. 

The  testator  died  on  the  12th  of  December,  1871. 

On  the  27th  of  August,  1872,  Charlotte  Fanny 
Holland,  being  then  an  infant,  intermarried  witn 
Isidore  M.  Bourke. 

On  the  8th  of  Februsry,  1873,  a  post-nuptial  settle- 
ment was  executed  by  deed  made  between  Isidore 
M.  Bourke  and  Charlotte  Fanny,  his  wife,  then  an 
infant,  of  the  first  part,  the  trustee!  of  the  will  of 

(a.)  Reported  by  Warwick  H.   Draper,   Esq., 
Barrister-at-La\v. 


Henry  Holland,  who  were  also  the  guardims  of  Mrs. 
Bourke,  of  the  second  wrt,  and  Henry  Holland  and 
W.  M.  Bourke  of  the  tlurd  part. 

This  deed  contained  the  following  recital:  «  And 
where  is  the  said  parties  hereto  of  the  first  part  inter* 
married  on  the  27th  of  August,  1872,  and  previously 
to  such  marriage  the  said  Isidore  M.  Bourke  agreed 
to  make  such  settlement  of  the  fortune  of  his  said 
wife  as  is  hereinafter  contained  " ;  and  then  followed  a 
covenant  by  the  husband  with  the  trustees  that  im- 
mediately upon  the  share  and  interest  of  and  in  the 
residuary  estate  and  effects  of  tbe  said  Henry  HoUaud, 
to  which  the  husband  and  wife  or  the  husband  in 
his  right  or  either  of  them  then  were  or  was  or  there- 
after might  become  entitled,  becoming  an  interest  in 
possession,  the  husband  and  wife  or  the  survivor  and 
all  other  necessary  parties  would  assign  and  transfer 
the  said  share  to  the  trustees  of  the  settlement  upon 
the  trusts  thereinafter  dedared.  The  truits  of  thd 
settlement  were  for  the  wife  for  life  fcr  her  separate 
use  without  power  of  anticipatioo,  and  after  her 
death,  if  the  husband  diould  not  have  been  or  become 
a  bankrupt  or  assigned,  &o.,  for  the  husband  nntil  hi 
should  become  Danknipt  or  assign,  &c.,  with 
remainder  for  the  issue  of  the  marriage  in  the  usual 
way,  the  survivor  of  the  husband  and  wife  having  a 
power  of  appointment  amon^t  issue. 

Oir  the  14th  of  April,  1877,  Mrs.  Bourke  died. 

On  the  25th  of  October,  1897,  Isidore  M.  Bourke 
appointed  two-thirds  of  tbe  trust  funds  to  two  of  his 
sons  and  surrendered  bii  life  interest  to  them. 

'  On  the  1st  of  March,  1898,  a  receiving  order  was 
made  against  Isidore  M.  Bourke,  and  on  the  18ch  of 
March,  1898.  he  was  adjudicated  a  bankrupt. 

On  the  11th  of  December,  1899,  the  testator's 
widow  died,  and  the  eighth  share  of  residue  given  by 
his  will. to  Mrs.  Bourke  fell  into  possession.  The 
fund  was  claimed  by  the  trustees  and  beneficiaries 
under  the  settlement  of  tbe  8th  of  February,  1873, 
and  their  claim  was  resisted  by  the  official  receiver 
as  trustee  of  Isidore  M.  Bourke. 

W.  H,  Cozens-Hardy,  tot  the  trustees,  explained 
the  facts. 

St,  John  Gierke,  for  the  trustees  and  beneficiaries 
under  the  settlement  of  the  8th  of  February,  1873.— 
Th*^re  was  a  good  equitable  assignment  of  the 
husband's  interest  in  what,  at  the  date  of  the  settle- 
ment, was  a  reversionary  chose  in  action  in  the  hands 
of  his  wife,  tben  an  infant ;  the  recital  under  seal  of 
the  ante-nuptial  agreement  is  a  complete  equity  ai 
against  the  husband  and  operates  as  an  estoppel 
against  him  and  the  official  receiver,  who  is  in  no 
better  position.  For  the  legal  force  of  such  a  recitil 
see  the  judgment  of  Lord  Selboroe  in  Codrington  v. 
Lindsay,  21  W.  R.  182,  L.  B.  8  Ch.  App.  578,  at  p. 
588;  Young  Y.  Smith,  L.  B.  1  Eq.  180,  14  W.  R  Ch. 
DijK.  44 ;  Buddand  v.  Buckland,  48  W.  R.  637,  [1900] 
2  Ch.  534.  I  submit  that  by  the  settlement  of  the 
25th  of  October,  1897,  anterior  to  his  bankruptcy, 
tbe  husband  forfeited  bis  life  interest  completely,  but 
I  admit  that  the  whole  question  tam^  on  whether 
the  deed  of  the  8  th  of  February,  1873,  was  a  good 
settlement  or  not. 

W,  H,  Upjohn,  K,C„  and  A,  Adams,  for  the  offici*! 
r<>ceiver. — ^Tnis  is  a  fraud  on  the  bankruptcy  laws. 
The  question  is  not  one  of  the  recital  effecting  an 
estoppel,  but  whetiier  that  recital,  even  if  valid, 
is  enough  to  show  a  settlement  for  valuable  con- 
sideration, and  we  submit  that  it  is  not.  There  was 
no  agreement  deproisenti  but  only  an  assignment  in 
futuro,  and  the  settlement  is  not  enforce  tble  against 
the  covenanting  husband  or  his  truitee :  Dundas  v. 
Hutens.  1  Yes.  jun.  196,  2  Cox  Ch.  Cas.  235 :  Spurgeou 
V.  Collier,  1  Eden  55 ;  Warden  v.  Jones,  6  W.  JEL  180, 
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2  De  G.  &  J.  76 ;  TroweU  v.  Shenton,  26  W.  B.  837, 
8  Ch.  D.  318 ;  Freeman  v.  Pope,  18  W.  IL  906,  L.  B. 
5  Gh.  App.  538 ;  Battersbee  v.  Farrinfftofif  1  Swanst. 
106.  Cm  grounds  of  publio  polioj,  haying  regard 
to  the  Statute  of  Frauds,  effect  ought  not  to 
be  given  to  this  recital ;  on  the  general  policy  of 
the  law  of  bankruptcy  and  on  the  particular  policy 
of  section  47  of  the  Bankruptcy  Act,  even  if  the 
bankrapt  is  bound  by  this  covenant,  his  trustee  in 
bankruptcy  cannot  be  held  to  be  so  bound.  The 
assignment  to  the  sons  is  void  because  it  is  within 
two  years  of  the  bankruptcy.  The  position  of  the 
trustee  is  not  affected  by  the  fact  that  he  has  not  3ret 
taken  out  letters  of  administration  to  the  wife's  estate : 
Smart  v.  Tranter,  38  W.  B.  630,  43  Ch.  D.  587. 

St,  John  Gierke,  in  reply. — ^This  is  not  a  question 
under  the  Statute  of  Frauds,  but  a  question  whether 
a  husband  is  to  be  assisted  to  get  rid  of  his  own 
covenant.  But,  in  point  of  fact,  the  settlement  does 
satisfy  the  statute.  As  to  the  policy  of  the  law  of 
bankruptcy,  it  is  well  establiihed  tnat  the  trustee 
only  takes  the  right  which  the  bankrupt  could  have 
had,  and  no  more:  Harris  v.  Truman,  30  W.  B. 
533,  9  Q.  B.  D.  264. 

[Farwell,  J;,  refers  to  In  re  Walhampton  Estate,  32 
"W.  B.  874,  26  Ch.  D.  391.] 

Cur.  adv,  vult, 

March  21.— Fakwell,  J.,  having  drawn  the 
attention  of  counsel  to  In  re  Pearson,  Ex  i^rte  Stephens, 
25  W.  B.  126,  3  Ch.  D.  807,  as  a  case  of  a  voluntary 
settlement  held  to  be  fraudulent  within  the  statute 
13  Eiiz.  c.  5., 

St,  John  Gierke, — I  distinguish  In  re  Pearson  as 
inconsistent  with  the  general  course  of  law  and 
dedsions  like  In  re  Detmold,  Detmold  v.  Detmold,  37 
W.  B.  442,  40  Oh.  D.  585,  for  the  court  should  arrive 
at  its  condnsion  as  an  inference  of  fact  from  all  the 
circumstances  before  it;  it  is  also  distinguishable 
because  there  the  husband  could  do  what  he  liked 
with  the  property^  while  here  it  was  his  wife's 
reversionery  cJiose  in  action  :  see  Montefiore  v.  Behrens, 
li.  B.  1  Bq.  171, 14  W.  B.  Ch.  Dig.  44. 

Adams, — ^This  case  is  a  settlement  by  the  husband, 
and  the  husband  alone,  and  is  within  In  re  Pearsmi, 

Gur,  adv,  vult. 

Fabwell,  J.,  after  stating  the  facts  as  above,  said : 
The  fund  is  claimed  by  the  trustees  and  beneficiaries 
under  the  settlement  of  the  8th  of  February,  1873, 
and  their  claim  is  resisted  by  the  of&ciai  receiver  as 
trustee  of  Isidore  M.  Bourke.  It  is  conceded  on 
behalf  of  the  former  that  the  settlement  rests  in^^rt 
and  cannot  be  enforced  unless  it  can  be  supported 
by  the  consideration  of  marriage,  and  he  relies  on  the 
recital  of  an  ante-nuptial  contract  which  I  have  already 
read.  The  first  question  that  I  have  to  determine  U 
whether  the  settlement  of  the  8th  of  Febniary,  1873, 
containing  such  a  recital  is  sufficient  to  satisfy  tbe 
Statute  of  Frauds.  In  my  opinion  it  is  now  settled 
that  in  the  absence  of  such  a  recital  a  parol  contract 
before  marriage  cannot  support  a  settlement  made 
after  marriage.  The  cases  are  conflicting,  but  this  is, 
in  my  opinion,  the  conclusion  on  the  balance  of 
authorities.  In  Hodgson  v.  Hutchenson,  5  Vin.  Abr. 
522,  placit  34,  which  was  decided  in  1712,  it  is 
reported  ai  follows :  "  A  father  encourages  the  court- 
ship of  his  son  with  another's  daughter,  who  proposes 
byletter  to  give  her  £500  if  the  father  would  settle 
£100  per  annum  on  the  son,  which  is  refused. 
The  son  and  daughter  marry  privately,  and  after 
this  letter  is  written;  then  he  that  refused  con- 
tented, and  he  that  consented  refused.  On  a  bill 
lor  performance  ol  this  agreement  it  was  objected 


that  these  promises  were  within  the  Statute  of  Frauds, 
and  that  the  letter  being  after  the  marriage  should 
not  bind ;  but  decreed  contra  on  circumstances  of  the 
f atlier's  privity  and  consent  to  the  match  and  of  the 
marriage,  by  afterwards  approving  of  it.  That  it 
WM  out  of  the  statute  if  no  letter  for  the  agreement 
is  admitted  by  the  answer ;  but  this  case  doth  not 
depend  on  parol  evidence  or  admissions;  for  the 
letter  after  marriage,  considering  the  transactions 
before,  is  sufficient.  The  offer  to  settle  £100  per 
annum  shall  be  in  tail,  with  a  power  to  the  husbuid 
to  charge  it  with  £500  for  younger  children,  beiog 
the  mower's  portion,  and  decreed  accordingly:  per 
Haroourt,  Lord  Keeper.'*  The  first  ground  on 
which  this  was  decided  is  that  where  the  agree- 
ment is  admitted  by  the  answer  the  statute  cannot  be 
pleaded,  and  tiiis  was  correct  at  that  time,  although  it 
is  no  longer  law :  Moore  v.  Edwards,  4  Ves.  23 ; 
Blagdoi  v.  Bradbear,  12  Ves.  466,  at  p.  471.  The 
second  ground  is  so  concisely  stated  in  the  report  than 
it  is  difficult  to  say  what  it  really  amounts  to. 
Montacute  v.  Maxwell,  as  reported  in  1  Eq.  Cas.  Ab.  19 
and  Free,  in  Chancery,  526,  was  a  case  of  fraud,  the 
reduction  of  the  agreement  into  writing  having 
been  prevented  by  the  fraud  and  practices  of  the 
party  to  be  bound.  In  the  report  of  the  same  case  in  1 
Strange  235,  at  p.  237,  Parker,  L.C.,  says :  *'But  sudi  a 
parol  promise  on  marriage  is  sufficient  couiideration 
to  support  a  settiement  made  agreeable  to  it  after 
marrivge.  This  has  been  frequentiy  determined.  So 
it  is  also  sufficient  consideration  to  establish  a  promise 
made  in  writing  after  marriage."  Lord  St.  Le^nard^ 
(on  Powers  647)  treats  this  as  a  mere  dictum,  and  the 
editor  of  Eden's  Beports,  in  a  note  at  vol  1,  p.  62, 
says  there  is  no  decision  to  warrant  such  a  dictum. 
The  report  of  this  case  in  1  P.  Wms.  618,  which  was 
dted  in  Warden  v.  Jones,  6  W.  B.  180,  2  De  G.  &  J. 
76,  does  not  contain  the  second  hearing  of  this  case, 
in  which  this  dictum  is  stated.  In  Taylor  v.  Beech, 
1  Yes.  sen.  297,  tbe  defendant  pleaded  the  statute  in 
bar  to  discovery,  as  well  ss  to  relief,  and  I  read  the 
ca«e  as  confined  to  this— that  the  Lord  Chancellor 
thought  that  tbere  were  circumstances  which  might 
raise  an  equity  in  the  plaintiff's  favour  if  full  discovery 
was  made,  and  that  he  would  not  shut  out  such 
circumstances  by  refusing  discovery.  In  Surcomhe  v. 
Pinniger,  3  Da  G.  M.  &  G.  571,  at  p.  575,  there  is 
a  dictum  of  Turner,  L. J.'s :  *'But  it  has  been 
held  in  many  cises  that  if  there  be  a  written 
agreement  after  marrisge  in  purauanoe  of  a  parol 
agreement  b(»fore  marriage,  this  takes  the  case  out  of 
the  statute."  -  This  dictum  was  not  necessary  for  tbe 
decision,  and  the  Lord  Justice  does  not  refer  to  any 
case  except  Taylor  v.  Beech,  which  he  treats  as  a  cue 
of  part  performance  by  acts  other  than  mere  marriage. 
In  Barkvxyrth  v.  Young,  5  W.  B.  156,  4  Drew.  1, 
Kindersley,  Y.C,  decided  that  a  statement  of  a 
parol  agreement  in  an  affidavit  made  after  the 
marrisge  by  the  party  to  be  charged  was  suffioiect 
to  satisfy  tbe  statute.  At  p.  12  he  says :  *'  The 
defendant  objects  that,  supposing  this  was  in  every 
other  respect  a  sufficient  note  or  memorandum  in 
writing,  it  was  not  made  till  after  the  marriage,  and, 
therefore,  is  not  good  within  the  intent  of  the  statute^ 
And  tbe  opinion  expressed  by  Sir  W.  Grant  in  Randall 
V.  Morgan,  12  Yes.  67,  is  relied  upon.  Sir  W.  Grant's 
opinion  is  expressed  in  the  form  of  a  strong  doubt, 
and  unquestionably  even  the  doubts  of  such  a  judge 
are  entitled  to  the  utmost  consideration  and  defeience. 
But.  notwithstanding  that  doubt,  it  has  been  since  held 
by  Lord  Langdale  in  De  Beil  v.  Thonaon,  3  Beav.  469, 
and  by  Lord  Cottenham  in  tbe  same  case  on  appeal 
(see  note  in  12  CL  &  Fid.  64),  that  a  written 
memorandum  or  note  made  after  the  marriage 
Is  of  a  parol  agreement  made  before  the  marriage 
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would  be  raffioittit  within  the  statute;  the  former 
referring  to  Lord  Harooort'a  opinion  in  Hodgson  ▼. 
HtUchenaon,  and  the  latter  referring  not  only  to  that 
oaae,  but  also  to  Lord  Hardwi(^e'i  decision  in  Taylor 
▼•  Beech,  and  to  that  of  Lord  ]lfoooleefteld  in  Montacuie 
V.  McuBwell,  All  these  (notnions  mnst,  I  think,  oat- 
weigh  Sir  W.  Grant's  doubt."  I  have  abeady  referred 
to  two  of  the  cases  on  which  the  Vioe-Ohanoellor 
relied,  and  with  regard  to  De  Biel  ▼.  Tlumiaon  and 
Hammeral^  v.  De  Biel  I  would  point  out  witii  all 
respect  that  Lord  Langdale  did  not  decide  the  case  on 
the  ground  that  a  subsequent  memorandum  would 
satisfy  the  statute,  but  siid  that  the  subsequent  letter 
was  either  a  sufficient  note  to  satisfy  the  statute  or  a 
sufficient  adoptioa  of  an  ante-nuptial  contract 
purporting  to  have  been  entered  into  by  his  sons  in 
writing  on  his  behalf;  and,  further,  that  Lord 
Cottenbam  in  La8$ence  ▼.  Tiemey,  1  Mao.  &  G.  551, 
at  p.  572,  expressly  stated  that  his  judgment  in 
Hammeriley  v.  De  Bid  turned  on  part  performance  by 
acts  other  than  the  mere  marriage.  Except  so  fa-, 
therefore,  as  the  case  in  Yin.  Abr.  is  an  authority, 
I  come  to  the  conclusion  that  the  Vice-Chancellor's 
judgment  was  not  supported  by  express  authority. 
On  the  other  hand,  in  addition  to  a  didum  of 
Sir  William  Grant's  in  Bandall  ▼.  Morgan,  there 
are  three  cases  of  the  highest  authority  which, 
in  my  opinion,  show  that  BarJnoorth  ▼.  Young 
cannot  be  supported.  In  Spurgeon  y.  Collier  there 
wa^  a  settlement  made  after  marriage ;  evidence 
was  tendered  of  an  anteoedent  parol  agree- 
ment; the  evidence  failed,  but  Lord  Northington 
(1  Eden,  at  p.  61)  says :  '*  Secondly,  if  proved,  it 
wronld  not  better  the  case.  It  is  admitted  that,  since 
the  statute,  though  such  promise  was  made,  Dr. 
Alfton  could  have  no  remedy.  Then  the  settlement 
was  voluntary,  for  it  could  not  be  compelled.  It  was 
made  to  a  person  having  no  right  to  demsnd  it,  for 
where  there  is  no  remedy  there  is  no  right.  But,  if 
suoh  a  parol  agreement  were  to  be  allowed  to  give 
effect  to  a  subsequent  settlement,  it  would  be  the  most 
dangerous  breach  of  the  statute  and  a  violent  blow  to 
credit.  For  any  man,  on  the  marriage  of  a  relation, 
might  make  such  pronuse,  of  irkdm  an  execution 
never  could  be  compelled  against  the  promisor,  and 
the  moment  his  circumstances  failed  he  would  execute 
a  settlement  imrauant  to  his  promise  and  defraud 
ail  his  creditors."  I  raad  this  as  a  dear  expression 
of  the  Lord  Keeper's  opinion  that  suoh  an  agreement, 
although  followed  by  a  settlement  in  pursuance  of 
it,  cannot  satisfy  the  statute.  In  Warden  v.  Jonea 
creditors  filed  a  bill  to  set  aside  a  settlement  as 
fraudulent  within  the  statute  of  Elizabeth.  The 
L\>rd  Ohancellor  assumed  the  existence  of  an  antecedent 
parol  agreement,  and  decided  that  it  was  not 
snffioient  to  satisfy  the  statute  so  as  to  give  con- 
sideration to  the  settlement  made  after  mairiaee 
in  pursuance  of  sucdi  agreement.  Finally,  m 
Trowell  v.  ShenUm,  Sir  George  Jessel  says  (8  Oh.  D., 
at  p.  324):  ''Some  observations  were  made  duripg 
the  arf^ument  as  to  the  effect  of  a  subsequent 
ackcowiedgment  in  writing  of  a  contract,  and 
Barkworih  v.  Yov/ng  was  referred  to  in  support  of 
the  contention  that  the  settlement  was  for  value, 
though  there  was  no  ratification  till  after  the  marriage. 
The  answer  to  this  is  given  by  Warden  v,  Jones,  which 
is  subsequent  in  date  to  Barkworih  v.  Young,  and 
therefore,  so  far  as  the  two  are  inooosistent,  over- 
rules it.  Lord  Granworth,  there  referring  to  a  post- 
nuptial settlement  reciting  that  it  was  mads  in 
pursuance  of  an  ante-nuptial  agreement,  says  at  p. 
85 :  <  Lord  Thurlow  decided  in  Dmdas  v.  Dtdene, 
that  such  a  settlement  is  good,  and  on  that  decision 
I  will  only  remark  that  if  it  be  a  correct  view  of 
the  law  the  whole  policy  of  the  statute  is  defeated.  I 


It  cannot  be  enough  merely  to  say  in  writing  that 
there  was  a  previous  parol  agreement.  It  must  be 
proved  that  tnere  was  such  an  agreement,  and  to  let 
in  such  proof  is  Dredsely  what  vi»  statute  meant  to 
forbid.'  In  that  short  passage  the  Lord  Ohancelloar  dis- 
posed of  all  the  other  authorities."  And  at  p.  326  of  the 
same  report.  Cotton,  L.J.,  says :  "  It  was  urged  tiiat, 
though  no  action  could  be  maintained  for  ueach  of 
the  agreement,  yet  the  settlement  was  not  to  be 
treated  as  voluntary.  Warden  v.  Jones  appears  to  me 
to  dedde  the  exact  contrary  of  this  contention.  The 
consideration  was  held  to  be  insufficient  in  that  case, 
because  the  Statute  of  Frauds  provided  'that  no 
action  shall  be  bron^t  whereby  to  charge  any  person 
upon  any  agreement  made  upon  con8ideratu>n  of 
marriage,  unless  the  agreement  upon  which  such 
action  shall  be  brought,  or  some  note  or  memorandum 
thereof,  shall  be  in  writing,  Bijg;ned,'  &c.  Here  liie 
question  does  not  turn  on  uie  l&tute  of  Frauds,  but 
oa  Lord  Tenterden's  Act ;  but  if  in  one  case  it  is  held 
that  a  parol  contract  before  marriage  cannot  support 
a  settlement  made  after  marriage,  so  here  a  settle- 
ment cannot  be  supported  by  an  infant's  contract  of 
which  there  is  no  written  confirmation."  ,  See  also 
Su«;den  on  Powers,  647-650. 

in  both  of  the  last  cases  the  court  expressly 
pointed  out  that  there  was  no  redtal  of  any 
ante-nuptial  agreement,  and  the  next  question  that 
I  have  to  consider  is  whether  the  existenoe  of 
such  a  recital  makes  any  difference.  In  my  opinicm 
it  does  not.  The  decision  of  the  courts  that 
a  post-nuptial  settlement  is  not  supported  by  an 
ante- nuptial  parol  agreement  involves  the  proposition 
that  no  post-nuptial  letdement  can  by  itself  satisfy 
the  statute.  It  is  the  date  of  execution,  not  the 
contents  of  the  document,  that  is  materiaL  Bedtals 
may  in  some  cases  raise  a  case  of  estoppel,  but  they 
cannot  affect  the  construction  of  a  statute,  nor  can  the 
same  document  be  at  one  and  the  same  time  an  agree- 
ment within  and  an  agreement  not  within  the  statute, 
accordiog  as  it  is  impeached  by  a  settlor  or  his 
creditors.  The  question,  What  is  an  agreement 
sufficient  to  satisfy  the  statute  P  must  be  answered  in 
the  same  way  in  all  cases.  Further,  I  come  to  the 
same  condusion  on  the  construction  of  the  statute. 
Section  4  enacts  '*that  no  action  shall  be  brought 
whereby  to  charge  any  person  upon  any  agreement 
made  upon  consideration  of  marriage  unless  tde  agree- 
ment upon  which  such  action  shall  be  brought,  or 
some  note  or  memorandum  thereof,  shall  be  iu  writing 
and  signed  by  the  party  to  be  charged  therewith  or 
some  other  person  thereunto  by  him  lawfully 
authorized."  An  agreement  or  memorandum  or  note 
thereof  to  satisfy  the  statute  must,  in  my  opinion,  be 
reduced  into  writing  and  signed  before  tiie  marriage. 
True  that  the  statute  does  not  render  the  agreement 
void  or  Ulegal,  but  it  renders  written  evidenoA  of  it 
indispensable:  Maddisoti  v.  Alderson,  31  W.  B.  820, 
8  App.  Cas.  467,  at  p.  488.  An  agreement  which 
a  mau  cannot  be  compelled  to  perform  is  a  volun- 
tary agreement.  He  cannot  be  compelled  to  per- 
form the  ante-nuptial  agreement,  oeoause  it  is 
parol,  nor  the  post-nuptial,  because  it  is  founded 
on  a  past  consideration,  and  fails,  therefore,  to 
possess  that  esKntial  part  of  a  contract— the  oon- 
sideration  for  value — ^for  it  is  well  settled  that  a  past 
consideration  will  not  support  a  present  promise,  and 
the  contract  in  consideration  of  marriage  differs  from 
contracts  for  sale,  within  sub-sections  4  and  17  of  the 
statute,  as  to  which  it  has  been  held  that  the  agree- 
ment must  be  signed  before  action  {Luoas  v.  iftxon, 
37  W.  B.  370,  22  Q.  B.  D.  357),  because  the  marriage 
is  pecf  ormed  once  lor  all  and  is  iirevtxiable.  But  in 
contracts  for  sale  the  consideration  continues,  lor,  if 
the  whole  purchase-money  has  not  been  paid,  the 
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balaooe  unpaid  remains  a  ooDsideratioa  at  the  date  of 
the  oontraoty  and  if  the  whole  haa  been  paid,  the  pur- 
chaser oan  reooyer  it  baok  if  the  contract  is  repu- 
diated. I  do  not  forget  that  the  post-naptial  agree- 
ment here  is  under  seal,  but  this  is  immaterial  for  ^e 
present  purpose,  for  equity  will  not  aid  a  voluntary 
covenant  by  specific  performance  {Jefferys  v.  JefferySt 
Cr.  &  Ph.  138).  and  Mr.  Gierke  is  ftlMmliig  the  fund 
in  apeciCf  not  damaxes  for  breach  of  covenant. 

In  there,  then,  any  authority  that  prevents  my 
holding  in  accordance  with  my  own  opinion  ?    It  is 
very  doubtful  whether  Dundas  v.   DutefM,  amounts 
to  more  than   a  dictum.     It   is   certainly  a    mere 
dictum   as    reported  in  Vesey.      ''If  the  husband 
made  an  agreement  that  he  would  settle,  and  then 
in   fraud  of  that   agreement    got   married,  would 
not  he  be  bound  by  it  ?     I  thought  there  was  a 
case    in    ]^int    for   that.      What    the    settlement 
might  be  if  made  upon  himself  after  marriage  is 
another  questioo.     But  in  Eq.  Cas.  Ab."  (which  I 
apprehend  is  the  case  of  MontactOe  v.  Maxwell,  which 
I  have  referred  to),  '*  where  there  was  an  agreement 
before  marriage,  aud  the  father  drew  the  man  in  and 
was  privy  to  his  having  married  without  any  execu- 
tion, and  then  refuted  to  execute,  reUef  was  given. 
If  in  this  case  there  was  an  agreement  before  mar- 
riage, and  afterwards  he  drew  her  in  to  be  married, 
aud  tiittn  refused  to  perform  it,  it  appears  to  me  to  be 
that  kind  of  fraud  against  which  this   court  will 
relieve.    If  there  is  a  parol  agreement  for  a  settle- 
ment npoa  marriage,  after  marriage  a  suit  upon  the 
grouod  of  part  performance  wo^d  not  do,  because 
the  statute  is  expressed  in  that  manner ;  but  is  there 
any  case,  where  m  the  settlement  the  parties  redte  an 
agreement  before  marriage,  in  which  it  bus  been  con- 
sidered as  within  the  statute  P ' '  And  Sir  William  Grant 
so  treats  it  in  BandaU  v.  Morgan,  and  although  Lord 
EUenborough  calls  it  a  decision  in  Shaw  v.  Jakeman, 
4  East  201,  he  refers  to  the  report  in  Vesey,  where  it  is 
not  more  than  a  dictum.    In  2  Cox  Ch.  Oas.  235  it  U 
reported  as  a  decision ;  but  I  think  Vesey's  report,  sup- 
ported as  it  is  by  Sir  WiUiam  Grant,  is  the  more  trust- 
worthy.   I  have  considered  this  in  detail,  because,  if 
Lord  Thurlow  decided  the  point,  Lord  Crauworth's 
dictum  could  not  overrule  it.  and  it  would,  of  course, 
be  binding  on  me.    But  I  think  that  it  is  only  dictum, 
and  that  it  is  outweighed  by  the  dicta  of  Lord  Orau- 
worth  in  Warden  v.  Jones,  2  De  G.  &  J.,  at  p.  85. 
'*  This  most  reasonable  construction  of  the  statute  is 
consistent  with  the  decision  of  Lord  Cottenham  in 
La8$ence  v.  Tiemey,  and  though  tbe  preoiie  queet'on 
does  not  arise  in  the  case  now  before  me,  I  have 
thought  it  right  to  advert  to  these  authorities,  in  order 
that  it  may  not  be  thought  I  decide  the  present  case 
merely  on  the  ground  that  it  is  distinguishable  from 
Dundas  v.  Dutens,    1  incline  to  think  that,  even  if  this 
settlement  had  contained  a  statement  that  it  was  made 
in  pursuance  of  a  previous  ante-nuptial  parol  agree- 
ment, I  should  still  have  considered  it,  as  I  now  con- 
sider it,  void  against  creditors."    This  was  approved 
by  the  Ootirt  of  Appeal  in  Trowell  v.  Shenton  aud  by 
liord  St.  Leonards  in  his  book  on  Powers,  650.    Mr. 
Gierke  placed  great  reliance  on  a  passage  in  Lord 
Selbome*s  judgment  in  CodringUm  v.  Lindsay,  21  W.  B. 
182,  L.  R.  8  Gh.  App.  578.   <*  What,  then,  are  the  con- 
siderations for  the  settlement  of  the  Bank  of  Bengal 
shares,     and    the     £6,213    Consols,     and     £4,562 
reduced   stock,  expressed  on  the  fdce  of  the  deed 
of  the  31st  of  March,  1850?    First,  I  find  in  it  an 
express  recital  that  upon  the  treaty  for  the  marriage 
it  was  agreed  (which  I  take  to  mean  between  £e 
plaintifiPs  father  and  her  husband)  that  as  well  the  two 
several  sums  of  £6,213  Consols  and  £4,562  reduced 
stock  (whioh  had  been  then  actually  transf eired  into 
the  names  of  the  trustees  of  the  deed),  as  also  all  tiie 


interest  of  the  plaintiff  or  of  her  husband  in  her  right 
under  the  settlement  of  the  17th  of  August,  1824  (t.e., 
her  interest  in  the  80,000  S.B.)  should  be  settled  upon 
the  trusts  and  in  the  maimer  thereinafter  mentioned. 
Tois  recital  cannot,  as  against  any  person  not  a  party 
to  it,  alter  the  consideration  or  the  true  character  of 
the  deed,  or  supply  the  want  of  other  evidence  of  a 
binding  aote-nuptial    contract:    Warden   v.    Jones. 
But  I  apprehend  it  is  good  evidence  as  between  the 
father  and  the  htisband,  at  all  events,  of  the  terms  of 
and  the  considerations  for  their  agreement  inter  se." 
In  that  case,  as  well  as  in  Battersbe^  v.  Farrington, 
there  was  an  express  recital  of  an  ante-nuptial  con- 
tract contained  in  the  post-nuptial  settlement.    The 
true  meaning  of  Lord  Selbome's  statement  is  illus- 
trated by  Sir  Thomas  Plumer's  judgment  in  BcUiersbee 
V.  Farrington,    1    Swans  t,    at    p.    113:    *'0n   the 
first  question  (which  I  am  not  now  to  decide)  the 
distinction,  I  apprehend,  is  that  against  all  persons 
claiming  under  ine  settlor  the  recital  is  condtisive ;  but 
it  wotild  be  difficult  to  maintain  that  a  recital  in  a 
post-nuptial  settlement  of  ante-nuptial  articles,  of  t^e 
existence  of  wMch  there  is  no  distinct  proof,  would  be 
binding  on  creditors.     Stich  a  doctrine  would  give  to 
every  trader  a  power  of  excluding  his  creditors  by  a 
recital  in  a  deed  to  which  they  are  not  parties.    In 
this  instance  there  appears  no  motive  for  the  recital  if 
tmtme ;   a  recital  in  a  deed  executed  before  the  party 
engaged  in  trade,  when  he  was  not  indebted,  and 
twenty  years  prior  to  his  death.''    The  meaning  is 
that,  although  the  post-nuptial  settlement  does  not 
satisfy  the  statute,  the  recital  of  an  ante-nuptial 
contract  may  bind  the  party  making  it  and  voltmteers 
claiming  imder  him  by  estoppel,  and  Mr.  Gierke  has 
accordingly  argued  that  the  trustee  in  buikmptcy 
stands  in  no  better  position  than  the  bankrupt,  and 
is  as  much  bound  by  estoppel  as  the  bankrupt  himsi-lf 
would  be.     Now,  it  is  no  doubt  true  as  a  general 
proposition  that  the  trustee  in  baokruptcy  stands  in 
the  baukrupt's  shoes,  but  this  is  subject  to  several 
exceptions.     It  is  only  necessary  here  to  mention 
three— (1)    under   »eotion    47    of    the   Bankruptcy 
Act;    (2)    under   the   statutes   of   EliKabeth;    and 
(3)    in  cases   of   fraud.     In   the    first   two    cases 
tbe    trustee    h«s    a   paramoimt   right   by   statute 
which  overrides  the  title  of  the  bankrupt  and  persons 
clniming   imder   settlements   made   by   him.      The 
third  exception  is  not  peculiar   to  the   trustee   in 
baokruptcy,  but  is  of  more  general  application.    It 
is  conceded  that  the  first  exception  is  excluded  in  tbe 
present  case,  both  by  the  terms  of  the  section  itself 
and  by  the  periods  that  have  elapsed.    I  will  deal 
with   the  secood  exception   presently.     The   third 
exception  may  be  stated  in  Baron  Msfftin's  words  in 
Horion   v.    Westminster   Improvement    Commissioners, 
7  Exoh.  780,  at  p.  791 :  « The  meaning  of  estoppel 
is  this — that  the  parties  agree  for  the  purpose  of  a 
particular  transaction  to  state  certain  facts  as  true, 
and  that,  so  far  as  regards  that  transaction,  there 
shsll  ba  no  question  about  them.    But  the  whole 
matter  is  opened  when  the  statement  is  made  for  the 
purpose  of  concealing  an  illegal  contract,  for  persons 
cannot  be  iJlowed  to  escape  from  the  law  by  making 
a  false  statement.'*    Asaio,  in  Doe  v.  Lloyd,  5  Biog. 
N.  C.  741,  the  heir-at-law  of  a  grantor  was  allowed 
on  this  ground  to  impeach  the  validity  of  his  ancestor's 
deed.    To  return  to  the  second  exception ;  the  statute 
13  Eliz.  avoids  voluntary  settiements  made  with  a 
view  to  defeat  cr  defraud  creditors.  When  the  husband 
entered  into  the  covenant  of  the  8th  of  February, 
1873,  he  was  entitied  jure  mariti  to  the  property  in 
question,  which  was  a  reversionary  interebt  in  per- 
sonalty, subject  only  to  the  continsency  of  his  wife's 
stirviving  him  before  he  bad  reduced  it  into  possession. 
By  that  settiement  he  expressly  provided  that  his 
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property  sbonld  be  wiihdniwn  from  his  creditors  in 
case  he  became  a  bankrupt.  It  is  therefore  fraudulent 
within  the  statute  of  Elizabeth,  according  to  the  case 
of  In  re  Pearson,  Ex  parte  StepJienSj  the  authority  of 
which  is  not  affected  by  In  re  Detmold,  Detmold  ▼• 
DetmoJd,  which  was  the*  case  of  a  marriage  settle- 
ment, while  In  re  Pearson  was  a  voluntary  settlement, 
and  is  therefore  on  all  fours  with  the  present  case. 
Mr.  Gierke  argued  that  In  re  Pearson  stood  tlone, 
and  was  wrongly  decided,  but  I  am  not  aware  that 
it  has  ever  l«en  doubted,  and  it  is  right  that  I 
should  follow  it.  He  also  cited  MonUfiore  v.  Behrens, 
but  the  reasoning  on  which  the  Master  of  the 
Rolls  proceeded  in  that  case  is  inapplicable  to  the 
present ;  he  put  it  on  the  ground  that  the  fuud  was 
the  wife*8  property,  and  that  she  was  entitled  to 
enforce  her  equity  to  a  settlement.  '  But  here  there 
was  no  such  right  in  the  wife,  because  the  property 
was  a  contingent  reversionary  interest  in  personalty 
(see  Oshom  v.  Morgan^  9  Hare  432),  and  she  was  dead 
long  before  the  fund  fell  into  possession,  and  tho 
rigtit  is,  of  course,  personal  to  her.  I  am  of  opioion, 
therefore,  that  the  trustees  in  bankruptcy  would  not 
he  bound  by  estoppel  if  any  such  arose.  But  I  am 
further  of  opinion  that  the  recital  is  not  sufficiently 
precipe  to  create  an  estoppel.  It  is  quite  consistent 
with  the  ezittence  of  a  mere  parol  agreement;  for  a 
pleader  might  insert  the  very  words  of  the  recital  in 
his  defence,  and  yet  plead  that  such  agreement  was 
not  in  writing,  so  as  to  satisfy  the  Statute  of  Frauds. 
Ev^n  if  the  redtal  had  been  of  an  agreement  in 
writing,  it  would  have  been  open  to  the  trustee  in 
bankruptcy  to  adduce  evidence  to  show  that  it  was 
untrue,  and,  if  it  were  untrue,  it  would  be  fraudulent 
witbin  Baron  Martin's  judgment  cited  above.  It  has 
not  been  argued  that  the  deed  of  the  25th  of  October, 
1897,  has  any  independent  validity  or  effect,  and  the 
other  points  made  on  this  deed  and  otherwise  in  the 
case  do  not  arise  in  the  view  that  I  take  of  the 
matter.  I  therefore  dedare  that  the  official 
receiver  is  (subject  to  procuring  letters  of  administra- 
tion to  the  estate  of  Charlotte  Fanny  Bourke) 
entitled  to  her  share  in  the  testator's  estate. 

Solicitors,  ff,  Clifton  Lambert ;  Van  Sandau  &  Co. ; 
Tarry y  Sherlock,  <t-  King, 


Chan.  Div.  I  t       i- 

Farwell,  J.f  Jhd.  1.. 

hi  re  Howard. 
Taylor  v.  Howard,  (a,) 

Will — Annuity  to  wife  **fo  long  as  she  remains  un- 
married "  -—  Sum  not  exhausted  —  Death  of  n-ife 
unmarried — Duration,  . 

Where  a  testator  desired  his  executor  to  net  aside  £200 
and  thereout  p<iy  the  testator*s  wife  the  sum  of  £3 
monthly  so  long  as  she  remained  unmarried  or  until  the 
sum  of  £200  became  exhausted^  the  payment  to  cease  on 
her  marrying  again,  and  where  the  wife  died  without 
remarrying  before  the  sum  was  exhausted, 

Held,  that  her  executrix  was  entitled  to  the  Jtalance, 
Rishton  r.    Cobb,   5   My,   &   Cr,    145,    at  //.   152, 
followed. 

This  was  an  originating  summons  tak^n  out  by  the 
executrix  of  the  widow  of  one  "William  Howard,  who, 
by  his  will  dated  the  3rd  of  February,  1899,  appointed 
the  defendant  executor  and  trustee  thereof,  and,  after 
making  sundry  bequests,  provided  as  follows :  '*  I 
desire  my  said  executor  and  trustee  to  set  adde  £200, 

(a.)  Beported  by  Warwick  H.  Draper,  Esq., 
Barrister-at-Law, 


and  thereout  pay  to  my  said  wife,  the  said  Amelia 
Howard,  the  sum  of  £3  monthly  so  long  as  she 
remains  unmarried  or  until  the  said  sum  of  £200 
becomes  exhausted,  the  said  payment  of  £3  monthly 
to  cesse  on  my  said  wife  marrying  again." 

The  testator  died  on  the  8th  of  May,  1899,  and  his 
wife  on  the  31st  of  May,  1900,  without  haviog  married 
again. 

The  sum  of  £200  not  having  been  exhausted,  the 
plaintiff  took  out  this  summons  to  have  it  determined 
whether  she  was  entitled  to  the  balance. 

8,  Dickinson,  for  the  plaintiff. — The  interest  of  the 
wife  was  not  determined  by  her  death,  but  would 
only  have  been  determined  by  the  act  of  manitge : 
see  the  dictum  of  Iiord  Cottenham  in  Rishton  v.  Cvhb, 
5  My.  &  Cr.  145,  at  p.  152,  *'  Her  interest  would  not 
have  been  determinable  by  her  death,  but  (inde- 
pendently of  the  forfeiture  upon  alienation)  only  by 
her  ceasing  to  be  single  and  unmarried.  This  is 
different  from  a  gift  of  dividends  during  widowhood. 
The  state  of  widowhood  must  determine  with  the  life 
of  the  widow ;  but  the  gift,  so  long  as  the  legatee 
shall  remain  single  and  unmarried,  must  be  con- 
sidered as  requiring  the  act  of  marriage  to  determine 
the  interest." 

G,  E,  Fryer,  for  the  defendant — ^The  obtervationB 
of  Lord  Seltx)me  in  In  re  Boddington,  32  W.  B.  448, 
25  Ch.  D.  685,  at  p.  689,  show  that  the  dictum  in 
Rishton  V.  Oobb  cannot  be  supported. 

Farwbll.  J.— I  understand  Lord  Selbome  to  mean 
that  Rishton  v.  Cobb  can  be  supported  on  the  ground 
stated  by  Lord  Cottenham  in  that  case.  The  Court  of 
Appeal  did  not,  and  in  my  opinion  could  not,  over- 
rule it,  and  it  is  binding  on  me.  The  plaintiff  is 
therefore  entitled  to  the  balance  of  the  £200. 

Solicitors,  Colman  <fe  Knight ;  W,  H,  Martin  (t  <  o. 


K.  B.  Div.  \ 

(Lord  Alverstone,  L.C.J.,  [ 

and  Lawrance,  J.)         ) 


May  3. 


Smith  v.  Boon,  (a,) 

Highway — Light  locomotive — P^x^essive  »peed  of  driving 
on  highway  — "  Having  regard  to  the  traffic  on  thr 
highway*^  —  Motor  tricycle  —  Light  Locomotives  ot 
Highways  Order,  1896,  art,  4  (IJ. 

Article  4  (1)  of  the  Light  Locomotives  on  Highcays 
Order,  1896,  provides  that  a  person  driving  or  in  choree 
of  a  light  locomotive  wlien  used'on  a  highway  shall  **  vot 
drive  the  light  locomotive  at  any  speed  greater  than  is 
reasonable  and  proper,  having  regard  to  the  traffic  on  the 
highway" 

Held,  that,  in  order  to  constitute  an  offence  wider  thin 
section,  it  is  not  necessary  to  prove  that  any  vehicle  fr 
person  was  interrupted,  interfered  with,  incommoded,  or 
affected  by  the  speed  at  which  the  accused  was  drU-ihg 
the  liglU  locomotive. 

Case  stated  by  justices  of  Surrey  sitting  at 
Kingston-upon-Thames. 

£i  information  wai  preferred  by  the  respondent 
against  the  appellant,  charging  that  on  i^e  20rh  c  f 
November,  1900,  at  10.45  a.m.,  he  drove  a  light 
locomotive  at  a  speed  greater  than  was  reasonable 
and  proper  having  regard  to  the  traific  on  a  certain 
highway,  to  wit,  Sgh-street,  Esher. 

It  was  proved  by  a  police-constable  that  at  the 
time  and  on  the  day  in  question  tiie  appellant  drove 
his  motor  tricycle  at  about  eighteen  miles  an  hour  on 

(a.)  Beported  by  C.  G.  Wtt.brafav,  Esq.,  Baniater- 
at-Law, 
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the  above  highway.  The  polioe-oonttable  admitted 
that  he  "  gnened  "  the  rate  of  speed  and  stated  that 
he  saw  a  Garter  Paterson's  vaii  and  a  batcher's  oart 
on  tiie  highway.  Another  witness  said  that  he  oould 
not  oount  twenty  during  the  time  it  took  the 
appellant  to  drive  300  yards.  He  thought  the 
appellant  was  driving  twenty  miles  an  hoar.  Both 
witnesses  admitted  that  the  traffic  on  the  highway 
was  neither  interrapted,  interfered  with ,  incommoded, 
nor  affected  by  reason  of  the  speed  at  which  the 
appellant  drove  his  motor  tricycle. 

The  appellant  denied  that  he  was  driving  at  the 
before-mentioned  speed,  and  stated  that  he  was 
driving  at  a  speed  of  ebrht  miles  an  hour.  There 
was  no  evidence  before  the  justices  that  any  vehicle 
or  person  using  the  highway  was  interrupted,  inter- 
fered with,  incommoded,  or  affdcted  by  reason  of  the 
■peed  at  which  the  motor  tricycle  was  driven,  and 
it  was  contended  by  the  appellant  that  in  the 
absence  of  such  evidence  the  offence  charged  was  not 
made  out. 

The  justices  found  as  a  fact  that  the  appellant 
was  driving  his  motor  tricycle  at  a  speed  of  from 
eighteen  to  twenty  miles  an  hour,  and  decided  that 
such  speed  was  excessive  having  regard  to  the  traffic 
on  the  highway,  and  that  the  appellant's  contention 
was  ill-founded  in  law.    They  fined  the  appellant  £5. 

Boger  Wallace,  K.C.  {Samuel  Fleming  with  him),  for 
the  appellant. — The  justices  were  wrong  in  finding 
that  the  speed  at  which  the  appellant  drove  the  motor 
tricycle  was  greater  than  was  reasonable  or  proper 
having  regard  to  the  traffic  on  the  highway  because 
there  was  no  evidf^nce  tbat  anyone  was  interrupted, 
interfered  with,  incommoded,  or  affected  by  the 
•peed  at  which  the  appellant  was  driving  the  motor 
tricycle :  see  Stinson  v.  Brauming,  14  W.  R.  395,  35 
L.  J.  M.  C.  162,  and  Hill  v.  Bomereet,  51  J.  P.  742. 

The  respondent  did  not  appear. 

Lord  Alyebstone,  L.C.J. — ^The  justices  were  right 
in  convicting  the  appellant.  They  found  that  the  motor 
tricycle  was  going  at  a  speed  of  eighteen  to  twenty 
miles  an  hour.  That  is  a  question  of  fact.  They 
then  decided  that  that  speed  was  excessive  having 
regard  to  the  traffic  on  the  highway.  The  appellant 
contends  that  there  must  be  dirisct  evidence  that  some 
person  was  intermpted,  interfered  with,  incommoded, 
or  affected  by  the  speed  at  which  he  was  driving  his 
motor  tricycle.  I  understand  that  contention  to  mean 
that  there  must  be  some  direct  evidence  that  some 
trap  has  been  forced  off  the  highway  or  some  poor  old 
woman  crossing  the  road  has  been  obliged  to  turn 
back  hurriedly — in  fact,  that  there  must  be  something 
amounting  to  a  risk  of  accident,  if  not  actual 
accident,  before  there  can  be  a  conviction.  The  words 
of  the  regulation  *'  having  regard  to  the  traffic  on  the 
highway  "  mean  the  traffic  on  the  road,  and  not  the 
traffic  within  a  few  yards  of  the  locomotive.  The 
magistrates  were  justified  in  considering  that  a  speed 
of  eighteen  to  twenty  miles  in  High-street,  Esher, 
was  excessive  having  regard  to  the  traffic  on  that 
road. 

Lawbakce,  J.,  concurred. 

Appeal  dumiased. 

BoUdtors  for  the  appellant,  Firth  &  Co. 


®ourt  of  ZlppraL 


From  Q.  B.  Div.  ^ 

(A.  L.  Smith,  M.B.,  and  Yaughan  |  April  19. 

Williams  and  Bomer,  L. Jj.)      ) 

Begkhusbn  &  Gibbs  v.  Hahblbt.  (a.) 

Stock  Exchange — Principal  and  agent — Broker  lumping 
several  orders  under  one  contract — JMbiUty  of  prin^ 
dpal  to  jobber  on  default  of  broker — Custom — Stock 
Exchange  BuJes,  r.  177. 

A  stockbroker  who  uhm  instructed  by  a  client  to  pur^ 
chase  and  carry  over  for  him  210  Louisville  shares  for  a 
particular  account,  executed  the  order  by  purchasing  in 
his  own  name  from  a  jobber  a  larger  number  of  these 
shares  and  appropriating  in  his  books  the  specified 
number  to  the  dient  and  the  remainder  of  the  shares  to 
a  third  party.  The  stockbroker  having  been  declared  a 
defaulter, 

Held.  6y  Kennedy,  J.  ([1900]  2  Q.  B.  18,  5  Com. 
Cas.  217,  48  W.  B,  Dig  185),  in  an  action  by  the 
jobber  to  recover  damages  for  non-aceaptance  of  the  210 
shares  by  the  client,  that  the  alleged  Stock  Exchange 
usage,  by  which  a  broker,  instruded  by  two  or  more 
different  clients  to  purchase  certain  shares  to  be  carried 
over  from  time  to  time,  lumps  the  orders  together  and 
purchases  the  shares  in  his  own  name  from  the  jobber ^ 
does  not  create  any  privity  of  contrctct  between  the  jobber 
and  the  broker* s  clients,  so  as  to  enable  the  former  to  sue 
the  latter  in  the  event  of  the  broker* s  failure  to  meet  hi$ 
luibility. 

Held,  on  appeal,  that  the  judgment  of  Kennedy,  J., 
must  be  affirmed,  as  the  alleged  custom  of  the  Stock 
Exchange  relied  on  by  the  jobber  had  not  been  proved  at 
the  trial  to  exist. 

Semble  (per  A.  L.  Smith,  M.B.),  if,  in  some  other 
action,  the  existence  of  this  custom  could  be  proved,  U 
seemed  to  him  to  be  a  reasonable  custom,  and  migM  be 
pleaded. 

Levitt  &  Thornton  v.  Hamblet,  17  Times  L.  B.  307, 
referred  to. 

Appeal  by  the  plaintiffs  in  an  action  tried  before 
Kennedy,  J.,  sitting  without  a  jury. 

The  action  was  brought  by  the  plaintiflb,  a  firm  of 
jobben  on  the  Londim  Stock  Exchange,  to  recover 
from  the  defendant,  an  outside  broker,  the  sum  of  £186 
as  damages  for  breach  of  contract  in  refusing  to  take 
delivery  of  210  Louisville  shares  under  the  following 
circumstances: 

The  defendant  had  dealt  with  a  firm  of  brokers  who 
had  been  declared  defaulters  on  the  Stock  Exchange 
before  the  transaction  was  completed. 

The  defendant,  who  was  not  a  member  of  the  Stock 
Exchange,  had  for  some  time  prior  to  the  date  of  the 
contract  sued  on— the  12th  of  December,  1899— been 
employing  Messrs.  E.  Preston  &  Co.,  members  of  the 
London  Stock  Exchange,  as  his  brokers. 

They  had  opened  for  him  on  the  12th  of  December 
210  Louisville  shares  and  had  received  iostnictions  to 
carry  over  for  him  to  the  end  December  account 

Messrs.  E.  Preston  &  Go.  accordingly  bought  from 
the  plaintiffs  for  the  end  of  December  account,  but 
having  other  orders  to  purchase  Louisvilles,  they 
lump^  the  orders  together  and  purchased  in  all  360 
Louisville*,  fand  of  these  they  apportioned  or  intended 
to  apportion  to  the  defendant  in  their  books  210,  to 
the  delivery  of  which  under  their  contract  with  the 
plaintiffis  they  would  have  become  entitled  on  the  29th 
of  December. 

On  the  loth  of  December,  in  consequence  of  the 

(a.)  Beported  by  Ebskinb  Bbid,  Esq.,  Barrister- 
at-Law, 
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failure  of  oertain  clients  (other  than  the  defendant)  to 
fulfil  their  obligations,  Preston  &  Oo.  failed,  and  were 
declared  defaulters. 

On  the  16th  and  18th  of  Deoember,  Mr.  L.  Gibbs, 
a  member  of  the  plaintiffs'  firm,  saw  the  defendant  in 
regard  to  the  shares.  The  latter  told  Mr.  GKbbs  that 
his  aooount  with  Preston  &  Oo.  was  closed  when  the 
firm  failed. 

On  the  29th  of  December  Mr.  Gibbs  tendered  210 
LouisYilles  to  the  defendant  and  was  refuted  accept- 
ance. The  i^ares  were  then  sold  on  the  Stock 
Exchange  and  the  plaintiffs  thereupon  sued  the 
defendant  for  £186,  the  difference  between  the 
contract  price  and  the  selling  price  on  that  day. 

l^e  pUuntLSd  asserted  a  right  to  sue  the  defendant 
as  the  undisclosed  principal  of  Preston  &  Co.  upon 
the  contradt  made  by  that  firm  with  the  plaintiffs  in 
respect  of  210  out  of  the  360  LouisyiUe  shares  which 
filmed  the  subject  of  their  contract.  They  alleged 
a  custom  on  the  Stock  Exchange  by  which  a  broker, 
who  was  instructed  by  two  or  more  dlientsto  purchase 
shares  in  the  same  undertaking  to  be  carried  over  from 
time  to  time,  lumped  the  orders  together  and 
purchased  the  shares  in  his  own  name  from  a  jobber ; 
and  they  contended  that  tbis  custom  created  a  con- 
tractual rdationship  between  the  jobber  and  tbe 
brc^ur's  cUents  so  as  to  enable  the  former  to  sue  the 
latter  in  the  event  of  the  broker's  failure  to  meet 
his  liabilities.  Tne  defendant  denied  this  right 
idtogether  and  said,  further,  that  the  effect  of  rule  177 
of  the  Stock  Exchange  rulos  and  regulations  was  that 
the  ** hammer"  price  fixed  on  the  failure  of 
Preston  &  Oo.,  was  binding  between  him  and  the 
p]ainti£GB,  in  whioh  case,  as  there  had  then  been  no  fall 
in  the  price  of  the  shsxes  since  the  contract,  nothing 
would  have  been  due  from  the  defendant  to  the 
plaintifEi. 

Kennedy,  J.,  in  giving  judgment,  said  that  with 
regard  to  rule  177  in  his  opinion  it  only  affected  mem- 
bers of  the  Stock  Exchange,  and  the  defendant  could 
not,  therefore,  take  advantage  of  it,  and  this  view  of 
t^e  construction  and  effect  of  the  role  was  subsequently ' 
u>proved  of  by  the  Ooorc  of  Appeal  in  the  esse  of 
£wiU  A  Thornton  v.  HambJH,  17  Times  L.  B.  307.  But 
the  learned  judge  held  that  there  was  no  privifcy  of 
contract  between  tbe  defendant  and  the  plaintiffs  and 
that  the  alleged  custom  of  the  Stock  Exchange, 
even  if  it  could  be  shown  to  have  any  existence, 
could  not  avail  the  plaintiffi  in  this  action.  He 
therefore  entered  judgment  for  tbe  defendant. 

The  plaintifiiB  appealed. 

Bufw  Isaacs,  E.G.,  and  G,  A.  H.  Branson,  for  the 
plaintiffs. 

Eerhert  Betd,  E.G.,  and  E.  Morten,  for  the 
defendant. 

[A  considerable  discussion  took  place  as  to  whether 
the  custom  had  been  sufficiently  proved  at  the  trial , 
and  ultimately  Mr.  Bufus  Isaacs  said  he  would  prefer 
to  admit  that  it  had  not  been  proved.  He  asked  in 
these  droumstances  that  the  case  might  be  remitted 
to  the  Oommerdal  Oourt  to  be  retriedt  Mr.  Herbert 
Beed  asked  their  lordships  not  to  do  this.] 

A.  L.  Smith,  M.B.— I  have  not  the  slightest  doubt 
in  this  case  that  the  custom  necessary  to  be  proved 
for  the  plaintijflb  to  succeed  was  not  pfoved  at  the 
trial,  assuming,  that  is,  that  it  exists,  and  I  see  no 
reason  why  it  should  not,  for  it  seems  to  me  a  very 
reasonable  one.  I  have  not  therefore  to  say  that  it 
could  not  be  proved,  but  simply  that  it  was  not 
proved.  The  plaintiffi  appealed  against  the  judg- 
ment of  Kennedy,  J.,  who,  so  far  as  I  can  read  ms 
judgment,  has  not  found  the  custom  proved.  In 
these  drpumst^nces  I  and  my  learned  brothers  thirk 


that  this  appeal  should  be  dismissed  with  costs,  but 
the  court  expressly  desires  to  state  that  in  dismissing 
this  appeal  it  is  not  to  prejudice  the  point  being 
raised  again  in  another  action  as  to  the  existence  or 
non-existence  of  this  custom  upon  the  Stock 
Exchange  as  regards  dealing  in  blocks  of  shares 
smiilar  to  the  blocks  in  the  present  case.  We  decide 
this  case,  therefore,  on  the  ground  that  the  alleged 
custom  has  not  been  proved,  and  desire  to  say  nothing 
to  prejudice  the  raising  asain  of  the  question  of 
existence  or  non-existence  of  the  custom,  though  not 
in  this  action. 

YAUOHAir  Williams  and  Bomeb,  L.JJ.,  concurred. 

Solicitors,  Bpyer  A  Sons;  Albert  Myers* 


(A. 


L.  Smith,  M.R,  and  OoUins  > 
and  Bomer,  L. JJ.)  j 


March  13. 


Lbeoh  v.  liiFS  AJSD  Health  Assu&ancb 
AssooiATioir.  (a.) 
Master  and  servant — Employers*  liability — Accident— - 
Gompensation — Order  on  insurance  company — Appeal 
—Workmen's  GompensaiUm  Act,  1897  (60  A  61  Vid. 
c.  37),  «.  6 ;  Sched.  IL  (4). 

There  is  no  cvppeal  to  the  Gourt  of  Appeal  from  the 
refusal  of  a  county  court  judge  to  make  an  order  on  an 
insurance  company  under  section  6  of  the  Workmen's 
GompensaHon  Act,  1897. 

Appeal  from  an  order  of  the  judge  of  the  Dudley 
Oounty  Oourt  in  proceedings  under  the  Workmen's 
Oompensation  Act,  1897. 

The  applicant  for  compensation  met  with  an  accident 
while  in  the  employment  of  John  Hen^  Whittaker  ft 
Co.,  who  had  insured  against  liabilitv  under  the 
Workmen's  Oompensation  Act  with  the  Life  and  Health 
Assurance  Association. 

After  the  applicant  had  obtained  an  award  under 
the  Act,  the  employers  became  bankrupt 

The  applicant  th<ireupon  took  out  a  summons  under 
section  6  of  the  Act  calling  upon  the  inauranoe 
company  to  show  cause  why  they  should  not  pay  the 
sum  due  to  him  uoder  the  awara  into  the  Post  Office 
Savings  Bsnk. 

The  county  court  judge  refused  to  make  an  order 
against  the  insurance  company,  on  the  ground  that 
there  had  been  a  breach  of  a  condition  in  the  polioy 
by  the  employers  which  avoided  it. 

The  applicant  appealed. 

'  J,  B,  Aikin,  for  the  insurance  company,  took  the 
preliminary  objection  that  no  appeal  lay.— The  only 
jurisdiction  which  the  Oourt  ox  Appeal  has  over 
matters  under  the  Workmen's  Oompensation  Act  is 
given  by  Schtdule  IL,  par.  4.  The  schedule  begins 
ttius:  **The  following  provisions  shall  apply  for 
settling  any  matter  which  under  this  Act  is  to  be 
settled  by  arbitration."  And  par.  4  says,  *<The 
Arbitration  Act,  1889,  shall  not  apply  to  any 
arbitration  under  this  Act;  but  an  arbitrator  may, 
if  he  thinks  fit,  submit  any  question  of  law  for  the 
decision  of  the  county  court  judge,  and  tbe  decision 
of  the  judge  on  any  question  of  law,  either 
on  such  submission,  or  in  any  case  where  he 
himself  settles  the  matter  under  this  Act,  shall  be 
final,  unless  within  the  time  and  in  accordance  with 
the  conditions  prescribed  by  rules  of  the  Supreme 
Oomt  either  ps^ty  appeals  to  the  Oourt  of  AppeaL" 
This  gives  an  appeal  on  questions  of  law  raisea  as  to 

(a.)  Beported  by  F.  G.  BiicKER,  Esq.,  Barrister* 
»t-Law. 
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the  liability  of  an  employer  to  make  oompensation, 
but  it  does  not  ^ve  an  appeal  on  qnestions  as  to  the 
liability  of  an  intnrance  company  onder  section  6. 
Bules  51,  52,  and  53  of  the  Workmen's  Oompeosation 
Rules,  1808,  provide  the  machinery  for  giving  effect 
to  section  5.  Bole  53  says  that  the  procedure  on  a 
summons  under  the  section  shall  be  the  same  as  if  the 
applicant  had  issued  a  garnishee  summons  against 
the  insurers.  This  brings  into  play  rules  5-13  of  o^.  26a 
of  the  Oounty  Court  Bules.  A  garnishee  proceeding 
cannot  be  said  to  be  a  *'  matter  vrhioh  under  this  Act 
is  to  be  settled  by  arbitration."  The  schedule  does 
not  cover  this  case,  and  therefore  no  appeal  lies. 

J7.  Tindal  AihiiMm^  for  the  applicant. 

A.  L.  SiOTH,  M.B. — In  this  case  everything  in 
dispute  between  the  workman  and  his  masters  has 
been  adjudicated  upon  by  an  award  made  in  the 
workman's  favour,  and  the  workman  is  now 
proceeding  under  section  5,  which  provides  a  sort  of 
equitable  execution.  Any  dispute  tnat  arises  under 
tbis  section  is  a  dispute  betwf  en  the  workman  and  a 
third  party.  Now  Schedule  II.  begins  by  saying  that 
the  provisions  contained  therein  ''shall  appty  for 
settling  any  matter  which  under  this  Act  is  to  be 
settled  by  arbitration."  Paragraph  4  provides  that 
there  may  be  an  appeal  from  the  decision  of  the 
county  court  judge  on  questions  of  law.  That  must 
mean  an  appeal  on  questions  of  law  arising  in  matters 
which  under  the  Act  are  to  be  settled  by  arbitration. 
In  my  opinion  matters  to  be  settled  under  the  Act  by 
arbitration  are  disputes  between  workmen  and 
masters,  and  this  dispute  between  a  workman  and  a 
third  patty  is  not  the  subject-matter  of  arbitration 
under  the  Act.  It  follows  that  no  appeal  is  given  in 
this  case  by  the  schedule,  and  if  not  given  by  the 
schedule,  there  is  no  appeal  at  all. 

Collins,  L.  J.— Section  1,  sub-section  3,  of  the  Act 
says  that  any  question  as  to  the  liability  to  pay  com- 
pensation under  the  Act  is  to  be  settled  by  arbitra- 
tion in  accordance  with  Schedule  II.  Schedule  II. 
gives,  under  certain  circumstances,  an  appeal  to  this 
court  on  questions  of  law.  The  present  application 
does  not  raise  any  question  as  to  liability  to  pay  com- 
pensation, it  is  rather  an  application  aT)cillary  to  the 
recovery  of  an  amount  as  to  which  the  liability  has 
been  ascertained.  It  is  not  necessary  to  say  whether 
an  appeal  may  not  lie  to  the  Divisional  Court.  But 
there  is  no  appeal  to  this  court. 

BoMEB,  L.J.,  concurred. 

Preliminary  objection  upheld. 

Solicitors  for  the  applicant,  Bobbins,  Billing,  &  Co,, 
for  William  Waldron,  Brierley  Hill. 

Solicitors  for  the  insurance  company,  Downer  dk 
Johnson,  for  T,  H,  Duffell,  Birmingham. 


Kifff)  itCouct  of  J|[U0tice. 

Chan.  Div.  )  a     n  r- 

Joyce,  J.    1  ^P'^^'^- 

In  re  Bilham. 
Buchanan  v.  Hill,  (a.) 

Will  —  Construction —  **  Surviving  "  —  Surviving      in 
person  or  by  ttock. 

A  testatrix  by  her  will  gave  one- third  of  the  income  of  a 
money  fund  to  her  daughter  A.  for  life,  and  after  her  death 


{a.)  Beported  by  H.  Clauqhton  Scott,  Esq., 
Barrister-at-I^aw. 


one-third  of  the  capital  to  the  children  of  A.  whom  she 
might  leave  her  surviving,  and  who  had  attained  or  should 
attain  twenty  one,  with  similar  gifts'  to  her  two  other 
daughters,  B.  and  C„  and  their  children ;  and,  in  case 
any  or  either  of  the  taid  daughters.  A,,  B,,  or  C,  died 
without  leaving  such  issue,  the  share  of  the  income  given 
to  the  daughter  so  dying  was  to  go  to  the  surviving 
daughters,  and  the  capital  to  their  children  in  like 
manner  as  the  original  gift,  with  an  ultimate  gift  over. 
All  three  daughters  survived  the  testatrix.  A,  died  in 
the  lifetime  of  B,  and  C,  leaving  two  children  who 
attained  twenty-one,  but  predeceased  C,  B.  died  in  the 
lifetime  of  C,  leaving  two  children,  who  attained  twenty- 
one  and  survived  C,  C,  died  leaving  no  children  her 
surviving^  but  having  had  one  daughter  who  attained 
twenty-one. 

Held,  that,  on  the  death  of  C,  the  one-third  of  which 
she  received  the  income  during  her  life  passed  to  the 
children  of  B, 

O'Brien  v.  O'Brien,  [1896]  2  /.  B,  459,  not  followed. 

Originating  summons. 

By  the  will  dated  the  10th  of  November,  1853,  of 
Frances  Bilham,  who  died  on  the  23rd  of  December, 
1857,  the  testatrix  gave  one-third  of  the  income  of  a 
money  fund  to  her  daughter  Mary  for  her  hfe,  and 
after  her  death  one-tbird  of  the  capital  to  the 
children  of  sudi  daughter  whom  she  might  leave  her 
surviving  who  had  attained  or  who  should  attain 
twenty-one,  share  and  share  alike.  The  testatrix 
made  a  similar  sift  to  her  daughter  Charlotte  and  her 
children,  and  also  to  her  daughter  Emily  and  her 
children.  There  followed  a  gift  over  in  these  terms : 
*'  And  in  case  of  the  decease  of  any  or  either  of  my 
said  three  daughters  without  leaving  any  lawful  issue 
them  or  her  surviving  who  then  haa  attained  or  here- 
after live  to  attain  the  age  of  twenty- one  years,  then  I 
give  the  dividends  and  interest  of  the  share  of  the 
said  stocks  and  moneys  hereby  given  to  my  said 
daughter  so  dying  unto  my  surviving  daughters  in 
like  manner  as  the  dividends  and  interest  hereinafter 
given  to  them  for  their  respective  lives.  And  after 
their  decease  I  give  the  captital,  stock,  and  moneys 
aforesaid  imto  and  amongst  the  children  of  my  said 
surviving  daughters  who  may  then  have  attained  or 
shall  thereafter  live  to  attain  the  age  of  twenty-one 
years,  such  children  takine  amongst  them  the  share  in 
such  stock  and  moneys  only  in  which  their  parent  had 
an  interest."  Then  there  was  an  ultimate  gift  over  on 
l^e  death  of  all  her  daughters  without  any  of  them 
having  lawful  issue  who  should  have  attained  or 
should  live  to  attain  twenty -one  in  favour  of  her 
brother's  children. 

Charlotte  died  on  the  1st  of  January,  1888,  leaving 
two  children,  both  of  whom  attained  twenty-one,  but 
died  on  the  8  th  of  August,  1895,  and  the  5lJi  of 
August,  1900,  respectively,  both  testate. 

Mary  died  on  the  25th  of  October,  1899,  leaving 
two  children,  both  of  whom  survive  and  have  attained 
twenty-one. 

Emily  died  on  the  9th  of  December,  1900,  without 
leaving  any  children  her  surviving,  but  one  daughter 
died  in  her  lifetime  having  attained  twenty- one. 

The  question  raised  by  the  summons  was,  who  was 
entitled  to  the  one-third  share  whereof  the  dividends 
and  interest  were  given  by  the  will  to  Emily  for  life  P 

Borthwickj  for  persons  interested  under  the  residuary 
gift. 

Crossfield,  for  the  children  of  Mary. 

Alfred  Whitaker,  for  the  representatives  of  the  two 
ohildxen  of  Charlotte. 

Bovill,  for  the  representatives  of  the  daughter  of 
Emily. 
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Joyce,  J.,  after  statiiig  the  faots,  proceeded: 
Whatever  the  efEect  might  luive  been  of  this  will  in 
the  abflence  of  the  ultimate  gift  orer,  it  is  dear,  having 
regard  if  necessary  to  the  ultimate  gift,  that  the  word 
<<  surviving  *'  with  respect  to  daughters  in  the  gift 
over  cannot  be  read  in  its  literal  or  natural  sense: 
WaiUY.  LiUletvood,  21  W.  B.  131,  L.  B.  8  Ch.  App. 
70;  Wake  v.  Varah,  24  W.  B.  21,  621,  2  Ch.  D.  348. 
But  the  shares  being  all  settled,  the  actual  decision 
of  the  Court  of  Appeal  in  Lucena  v.  Lucena,  7  Ch.  D. 
255,  does  not  apply. 

There  was  no  actually  surviving  daughter  of  the 
testatrix  at  the  date  of  the  death  of  Bo^y,  and  the 
only  one  who  survived  by  her  children  or  issue  was 
Mary.  The  case  it  precisely  that  put  by  Cdtton,  L.  J., 
in  Lucena  v.  Lucena^  26  W.  B.  254,  7  Oh.  D.  255,  at 
p.  270.  Under  the  circumstances  of  the  present  case 
it  is,  I  think,  immaterial  whether  tiie  survivorship 
be  by  children  or  issue.  The  dedsion  of  the  Irish 
Court  in  the  case  of  O'Brien  v.  O'Brien,  [1896]  2 
I.  B.  459,  was  very  properly  pressed  upon  me.  The 
very  voluminous  judgments  in  that  case  contain 
many  passages  the  reasoning  of  which  I  am  unable 
to  follow,  and  with  other  passages  I  cannot  agree. 
By  dedding  in  accordance  with  the  opinion  of 
Cotton,  L.JI,  as  expressed  in  the  report  of  Lucena 
V,  Lucena,  7  Ch.  D,  at  p.  270, 1  am  doing  less  violence 
to  the  words  the  testatnx  has  used  than  I  should  do 
if  I  followed  O'Brien  v,  O'Brien  and  read  "  surviving  " 
merdy  as  "others,''  without  considering  whether 
the  other  daughters  did  or  not  survive  in  any  sense 
of  the  word.  The  result  is  that  in  my  judgment  the 
diildren  of  Mary  are  alone  entitled  to  the  one-third 
of  which  Emily  recdved  the  income  during  her  Uf  e. 

Solidtors,  South,  Btaeey,  &  Caatle;  (7,  G.  Hohba; 
C.  W.  Bird. 


<^^fj:-j  Peb.  12;  March  14. 

In  re  Moobb. 
Pbiob  V,  MooBE.  (a.) 

WUl^Longeat  period  allowed  by  law  —  Lives  of  aU 
persona  living  at  date  of  testator's  death — Uncertainty 
— Perpetuity, 

A  trust  to  endure  until  the  period  of  twenty^one  years 
from  the  death  of  the  survivor  of  all  persons  living  at  the 
death  of  the  settlor  is  void,  on  account  of  the  uncertainty 
of  its  duration. 

Adjourned  summons. 

Martha  Mary  Moore,  by  her  will  dated  the  27th  of 
September,  1897,  bequeathed  the  sum  of  £500  New 
Consols  upon  trust  to  apply  the  dividends  thereof  in 
maintaining  and  keeping  in  a  state  of  proper  repair, 
condition,  and  protection  the  tomb  of  her  brother  in 
Central  Africa  "  lor  the  longest  period  allowed  by  law 
— that  is  to  say,  until  the  period  of  twenty-one  years 
from  the  death  of  the  last  survivor  of  all  persons  who 
shall  be  living  at  my  death,"  and  subject  to  that 
trust  the  testatrix  directed  that  the  sum  diould  fall 
into  and  devolve  as  part  of  her  residuary  estate. 

She  died  on  tbe  3rd  of  January,  1898,  and  her  will 
was  proved  by  the  executors  and  trustees  thereof  on 
the  22nd  of  February  in  the  same  year. 

The  present  summons  was  taken  out  bv  the  trastees 
of  the  will  ugainst  the  legatee  for  the  determination 
of  several  questions,  induding  the  question  whether 
the  above-mentioned  legacy  was  valid  and  effectual. 

Hughes,  K.V*,  and  8.  Dickinson,  for  the  trustees. — 
This   gift   is   not   void   as   a    perpetuity,   nor  for 

(a.)  Beported  by  J.  F.  Iselin,  Esq.,  Barrister-at- 


uncertainty,  nor  as  against  public  i>olioy.  The  rule 
against  perpetuities  was  not  settled  by  TheiUusson  ▼. 
Woodford,  11  Yes.  112,  and  was  not  really  dedded 
untQ  Gadell  v.  Palmer,  1  CL  &  Fin.  372,  at  p.  423.  It  has 
always  been  considered  tiiat  any  number  of  lives  may 
be  taken.  PownaU  v.  Oraham,  33  Beav.  242,  shows 
that  the  gift  is  not  void  for  uncertainty. 

Younger,  K.O,,  and  J7.  Fellows,  for  the  defendant* 
the  redduary  legatee. — ^The  gift  is  not  only  void  for 
uncertainty,  but  also  as  offending  against  the  rule 
against  perpetuities :  Thellusson  v.  Woodford.  In  re 
Dian,  41  Ch.  D.  552,  37  W.  B.  Dig.  206,  shows  that 
the  rule  against  perpetuities  must  be  taken  as  a 
whole,  and  the  lives  referred  to  must  be  those  of 
specified  persons.  [JoTOB,  J.,  referred  to  PettingaU 
V.  PettingaU,  11  L.  J.  Ch.  176.] 

W.  F.  Hamilton,  K.C.,  and  Methold,  for  another 
defendant,  referred  to  PirhrigJU  y.  Salway,  (1896) 
W.  N,  86. 

Hughes,  K.G,,  replied. 

Joyce,  J.— I  need  not  ^o  into  the  question 
whether  or  not  this  bequest  is  void  for  perpetuity, 
because  I  am  of  opinion  that  it  is  void  for  uncertain^, 
and  I  so  hold. 

Solidtors,  Tamplin,  Tayler,  &  Joseph;  Evans, 
Foster,  <k  Wadham  ;  Johnson  &  Master, 


April  20. 


K.  B.  Div.  -J 

(Lord  Alverstone,  L.C.J.,  [ 

and  Lawrance,  J.)       j 

Bex  v.  Gboom  ajkd  Othebs  (JirsTiaES  of 
Habwioh).  (a.)  . 
Licensing  law  —  General  annual  licensing  meeting  — 
Adjournment      beyond      September  —  Certiorari  — 
Aggrieved  person — AleJiouse  Act,  1828  (9  Geo,  4,  c, 
61),  a.  a— PFine  and  Beerhouse  Act,  1870  (33  ifc  34 
.   Vict.  c.  29),  s,  11. 

Licensing  justices,  in  counties  other  than  Middleaex 
and  Surrey,  have  no  poxoer  to  held  a  meeting,  or  an 
adjourned  meeting,  for  the  purpose  of  hearing  original 
educations  for  the  grant  or  renewal  of  licences  after 
September, 

Section  11  of  the  Wine  and  Beerhouse  Act,  1870, 
whi^h  enables  the  justices  to  adjourn  a  meeting  or  an 
adjourned  meeting  beyond  September  where  '*  the  appli" 
cant  for  the  grant  or  renewal  of  a  certificate  has,  through 
inadvertence  or  misadventure,  failed  to  comply  with  any 
of  the  requirements  "  of  the  Act,  does  not  enable  them  to 
adjourn  an  application  for  an  alehouse  licence, 

A  brewer  having  licensed  premises  in  the  district 
within  which  a  licence  has  been  granted,  who  has  opposed 
the  grant  of  the  licence  and  the  order  oopjirming  the 
same,  is  a  person  aggrieved  by  such  order,  and  is  entitled 
to  a  writ  of  certiorari  ex  debito  justitisB. 

Bule  nisi  for  a  certiorari  to  bring  up  and  quash  aa 
order  of  justices  confirming  an  alehouse  licenoe. 

At  the  adjourned  general  annual  licensing  meeting 
for  the  borooffh  of  Har«nch,  hdd  on  the  25^  of 
September,  1900,  an  application  was  made  by  one 
Wnito  for  the  ^ant  of  an  alehouse  licence  in  reipeot 
of  an  hotel  which  it  was  proposed  to  build. 

The  notice  to  the  superintendent  of  police  of  the 
district,  which  by  section  40  of  the  licensing  Act, 
1872,  is  required  to  be  served  twenty-one  days  before 
the  application  is  made,  was  served  upon  the  super- 
intendent two  days  late,  owing,  as  it  appeared,  to  tbe 
sudden  illnesi  of  the  person  entrusted  with  the  duty 
of  serving  it 

(a.)  Beported  by  C.  G.  Wilbbaham,  Esq.,  Barrister* 
i^t-Law. 


Vol.  XLIX.  [ Jmie  1, 1901.] 


THE  WEEKLY  REPORTER. 


485 


High  Coubt. 


Bex  V,  Gboom  Aim  Othbbs  (Justiobs  of  Habwioh). 


High  Coubt. 


The  JTutices  adjourned  the  application  until  the 
23rd  of  October,  in  order  that  a  iresh  notice  might  be 
served. 

When  the  application  was  renewed  on  the  23rd  of 
October  Messrs.  Gobbold  &  Go.  and  Messrs.  Daniel  & 
Sons  opposed  the  application,  and  raised  the  objection 
that  the  justices  haa  no  jurisdiction  to  hear  applica- 
tions for  licences  after  the  30th  of  September. 

The  objection  was  overraled.  Whereapon  the  repre- 
sentatives of  Messrs.  Gobbold  &  Go.  and  Messrs. 
Daniel  &  Sons  left  the  court. 

On  the  6th  of  November  the  licence  was  confirmed 
bv  the  confirming  justices,  before  whom  the  same 
objection  was  taken,  which  was  again  overruled. 

Messrs.  Gobbold  &  Go.  and  Messrs.  Daniel  &  Sons 
then  moved  for  and  obtsined  the  present  rule. 

Messrs.  Gobbold  &  Go.  and  Messrs.  Daniel  &  Sons 
were  brewers  and  owned  licensed  premises  within  the 
district  in  which  the  house  in  respect  of  which  the 
application  was  made  was  situated. 

C.  E,  Jones  showed  cause. — The  writ  of  certiorari 
is  not  one  granted  as  of  right,  and  it  is  necessary  for 
the  applicants  to  show  that  they  are  persons  aggrieved 
by  Ihe  decision  which  is  sought  to  be  quashed.  The 
justices  have  power  to  adjourn  applications  for 
licences  after  September.  It  is  true  that  section  3  of 
the  Alehouse  Act,  1828,  provides  that  the  general 
annual  licensing  meetings  and  aU  adjournments 
thereof  are  to  be  held  in  counties  other  than  Middlesex 
and  Surrey  in  the  months  of  August  and  September, 
but  that  provision  is  directory  only.  Moreover,  the 
justices  have  power  to  adjourn  by  virtue  of  section  11 
of  the  Wine  and  Beerhouse  Act,  1870,  which  provides 
that  "  where  an  applicant  for  the  grant  or  renewal 
of  a  certificate  has,  through  inadvertence  or 
misadventure,  failed  to  comply  with  any  of  the 
preliminary  requirements  of  the  principal  Aict  or  this 
Act,  or  any  Act  incorporated  therewiui,  the  justices 
may  **  postpone  the  consideration  of  the  application 
to  an  adjourned  meeting :  Reg,  v.  Jueiicea  of  Denbigh, 
59  J.  P.  708;  Reg.  v.  Justices  of  Anglesea,  69  J.  P. 
743,  44  W.  E.  Dig.  89 ;  Reg.  v.  Nicholstm,  48  W.  E.  62, 
[1899]  2  Q.  B.  466 ;  and  Webber  v.  JusUces  of  Birken- 
head, 61  J.  P.  664. 

Rawlinson,  K.G.  {E.  Wild  with  him),  in  support  of 
the  rule. — Having  resard  to  section  3  of  the  Ale- 
house Act,  1828,  an  adjourned  meeting  for  granting 
licences  cannot  be  held  after  September  :  Reg,  v. 
Justices  of  West  Riding,  18  W.  E.  269,  L.  E.  6  Q.  B. 
33.  Section  11  of  the  Wine  and  Beerhouse  Act, 
1870,  does  not  apply  to  alehouse  licences,  but  only  to 
certificates  granted  under  the  Acts  of  1869  and  1870. 
The  applicants  for  the  rule  have  ample  interest  in  the 
subject-matter  of  the  decision,  oeing  not  only 
residents  in  the  district  but  proprietors  of  licensed 
premises  situated  close  to  the  premises  in  respect  of 
which  the  licence  was  sought. 

Lord  Alyebstonb,  L.G.  J. — ^I  have  come  with  great 
regret  to  the  conclusion  that  we  are  obliged  to  make 
1Mb  rule  absolute.  I  confess  that  if  I  could  have 
seen  my  way  to  decide  against  persons  who  are  only 
rivals  in  trade  and  who,  having  taken  an  objection 
of  a  highly  technical  character,  namely,  that  a 
notice  which  did  not  afEect  them  was  served  two  days 
too  late,  then  walked  out  of  the  room,  I  say,  if  I  could 
have  decided  against  them  I  should  certainly  have 
done  so.  But  if  I  were  to  decide  that  this  meeting 
could  be  adjourned  in  order  that  a  fresh  notice  might 
be  given  for  an  October  meeting,  it  would  be  taken 
to  be  a  decision  of  this  court  that  an  adjourned 
meeting  for  receiving  an  original  notice  can  be  held 
in  the  month  of  October.  Speaking  for  myself, 
although  I  have  always  felt  great  difficulty  in 
expressing  an  opinion  on  the  licensing  Acts  in  the 


condition  in  which  they  now  are,  I  think  that  that 
would  be  going  too  far. 

Now  it  is  quite  clear,  I  think,  that  the  language  of 
the  utatute  of  1828  does  contemplate  with  regard  to 
alehouses,  by  section  3,  that  the  general  annual 
licensing  meeting  and  every  adjournment  thereof 
shall  be  held  in  the  months  of  August  and  September 
in  counties  other  than  Middlesex  and  Surrey.  There- 
fore there  is  a  primd  fade  direction  that  tiie  work  is 
to  be  got  through  during  that  time. 

Now  it  is  contended  that  there  is  a  power  to 
adjourn  an  adjourned  meeting,  apart  from  what  I  will 
call  the  inadvertence  clause,  under  section  11  of  the 
Wine  and  Beerhouse  Act,  1870.  It  seems  to  me  that 
we  have  this  to  guide  us.  If  it  had  been  competent 
to  the  magbtrates  to  sit  in  October,  it  would  not  have 
been  necessary  to  give  the  very  specific  directions  that 
were  given  in  tiie  case  of  Reg,  v.  Justices  of  West 
Riding.  There  it  was  laid  down  in  consequence  of 
these  provisions  that  the  magistrates  must  so  adjust 
their  meetings  that  a  notice  can  be  given  of  twenty- 
one  days  for  the  adjournment,  or,  in  other  words,  it 
is  to  be  a  meeting  at  which  an  original  notice  can  be 
given.  I  think  that  that  does  show  that  the  provision 
as  to  the  period  for  holding  the  meetings  is  more  than 
a  mere  direction.  It  is  a  statutory  enactment  as  to 
the  holding  of  an  adjournment.  Therefore,  apart 
from  any  other  section,  I  should  come  to  the  con- 
dusion  that  a  meeting — we  will  call  it  an  adjourned 
meeting,  if  you  like — ^to  receive  a  new  notice  could 
not  be  held  in  the  month  of  October. 

Then  comes  section  11  of  the  Act  of  1870.  That 
section  allows  an  adjournment  on  such  terms  as  the 
justices  think  proper  in  the  case  of  an  application  for 
the  grant  or  renewal  of  a  certificate.  If  I  could  have 
seen  my  way  to  hold  that  that  section  was  attracted 
to  the  Alehouse  Act,  1828, 1  should  have  been  glad  to 
have  com!  to  the  condusion  that  that  power  was  also 
Riven.  It  is  quite  true  that  by  section  40  of  the 
licensing  Act,  1872,  the  notices  to  be  given  under  the 
earlier  Acts  are  to  be  given  in  pursuance  of  the  pro- 
visions of  the  Wine  and  Beerhouse  Act,  1869.  But  it 
seems  to  me  that  that  is  only  an  alteration  of  the 
notices,  aind  if  it  were  intended  to  make  section  11 
apply  to  every  case,  we  should  not  have  found  the 
words  "  grant  or  renewal  of  the  certificate,"  which 
are  the  words  with  which  the  section  begins. 

Then,  in  the  case  of  Reg.  v.  Justices  of  Dtnbigh, 
which  at  first  sight  seemed  to  be  an  authority,  there 
is  first  the  doubt  (it  is  a  very  short  report)  as  to 
whether  or  not  the  court  did  not  think  it  came  within 
nection  42  of  the  Wine  and  Beerhouse  Act,  1872, 
beinff  a  question  of  renewal;  and,  secondly,  it  is 
possible  &at  as  the  proceedings  were  by  mandamus 
the  court  may  have  thought  that  that  made  a 
difference.  That  is  the  view  taken  by  Eidley,  J.,  in 
the  case  of  Webber  v.  Justices  of  Birkenhead,  to  which 
we  have  also  been  referred. 

On  the  question  of  the  person  aggrieved,  that  there 
was  no  real  grievance  by  this  notice  not  being  served 
I  have  no  doubt.  But  that  is  not  the  way  in  which 
we  must  consider  whetiier  a  person  is  aggrieved.  Tue 
person  aggrieved  means  the  person  who  has^  an 
mterest  in  the  decision  which  is  given,  which  entities 
him  to  come  and  ask  for  a  certiorari.  Now  this  point 
was  taken  by  the  brewers  at  the  October  meeting^ 
and  was  overruled.  It  was  taken  again  at  the  con- 
firming meeting,  and  was  overruled.  It  would  be  too 
stroDg,  after  the  case  of  Reg.  v.  Justices  of  Surrey,  18 
W.  E.  166,  L.  E.  6  Q.  B.  87,  466,  to  say  that  the 
person  in  that  case  was  not  entitled  to  get  certiorwri* 

Lawbanob,  J. — I  am  of  the  same  opinion. 

Solicitors  showing  cause,  Qibbs,  White,  d  Strong. 

Solidton  in  support,  Godden,  Son,  Jb  Holme. 
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High  Coubt. 


Stiff  (Appellant)  v.  Billinqton  (Respondent). 


High  Coubt. 


1 

,  L.O.J.,  > 

e,J.)       J 


K  B.  Divc 
(Lord  Alverttone,  L.G.J.,  \  April  19. 

and  Lawranoe, 
Stiff   {Appellant)  v.  Billington  {Respondent),  (a.) 

G'ame — **  Entering  or  being,  in  the  daytime,  upon  any 
land  in  search  or  pursuit  of  game" — Oame  Act,  1831 
(1  «fc  2  Will.  4,  c.  32).  s.  30. ' 

By  section  30  of  the  Game  Act,  1831,  it  is  unlawful 
for  any  person  to  trespass  by  entering  or  being,  in  the 
daytime,  upon  any  land  in  search  or  pursuit  of  game. 

The  appellant,  having  been  convicted  under  this  section, 
on  appeal  contended  that  the  conviction  was  bad,  because 
he  went  upon  the  land  for  the  purpose  of  raising  a 
question  of  right,  and  no  evidence  was  offered  thai  he  had 
gone  upon  the  land  with  intent  to  search  for  or  kill  game 
at  the  time. 

,Held  {dismissing  the  appeal)^  that  the  justices  were 
right  in  convicting,  and  that  the  words  "  search "  and 
"pursuit**  in  the  section  could  not  be  limited  to  searching 
and  pvTSuing  unth  an  interU  to  kill  at  the  time, 

Oase  stated  on  an  information  preferred  by  the 
respondent  against  the  appellant  under  section  30  of 
1  &  2  Will,  4,  0.  32,  chargioK  him  with  trespassing  on 
the  30th  of  September,  1900,  by  unlawfully  being  in 
the  daytime  upon  certain  land  in  the  ocoupatiou  of 
Henry  Qhibtes  in  searoh  of  game. 

The  respondent  was  in  the  employ  of  Mr.  Abraham 
Barford,  who  was  the  owner  of  sporting  rights  over 
certain  lands  at  Sandon,  Bedfordshire.  The  appel- 
lant was  a  keeper  in  the  employment  of  Mr.  Bobert 
Standiah  Sievier,  who  was  the  tenant  of  and  had  the 
right  of  sporting  over  the  adjoining  land.  The 
appellant  was  seen  to  come  from  Mr,  Sievier's  land 
OQ  to  Mr.  Barford's,  having  with  him  a  retriever  dog. 
The  appellant  beat  the  hedge  on  Mr.  Barl^rd's  land 
and  the  dog  searched  the  whole  length  of  the  land. 
The  appelluit  said  he  was  acting  under  his  master's 
orders,  and  he  believed  that  his  master  wanted  him  to 
be  caught.  Mr.  Barford  bred  pheasants  for  the 
purpose  of  his  shooting,  and  though  no  nests  had  been 
seen  on  the  land  in  question  this  season  pheasants  and 
game  were  on  the  land.  The  land  comprised  about 
sixty  acres,  divided  into  four  plots.  It  was  a 
detached  pcurtion  of  Mr.  Barf ord's  shooting  and  was 
surrounded  on  three  sides  by  Mr.  Sievier's  shooting 
and  on  the  other  side  by  a  nolway,  b^ond  which  Mr. 
Burford  had  other  shooting.  One  portion  of  this  land, 
containing  about  four  acres,  was  sown  with  mustard, 
but  it  was  so  sown  by  the  farmer  who  was  the  tenant 
of  the  land  and  not  by  Mr.  Barford,  who  had  the 
sporting  rights.  The  appellant  gave  evideoce, 
admitting  that  he  went  upon  the  land  in  question, 
and  stated  that  he  acted  upon  instructions.  He  had 
a  retriever  dog  with  him,  but  denied  that  he  beat  the 
hedge  or  that  nis  dog  hunted. 

It  was  contended  on  behalf  of  the  appellant  that 
there  was  no  evidence  that  the  appellant  was  in 
search  of  game ;  that  it  was  necessary  to  prove  that 
he  was  searching  for  game  for  the  purpose  of  killing 
or  taking  it;  and  thskt  the  appellant  hid  gone  on  the 
land  for  the  purpose  of  raismg  the  question  whether 
the  resp<md6nt's  employer  was  entitled  to  plant  the 
land  with  mustard  for  the  purpose  of  attracting 
pheasants  from  the  adjoining  land.  No  evidence 
was  given  by  the  appellant  in  support  of  this  last 
contention. 

The  justices  found*  as  facts :  (1)  That  the  appellant 
trespassed  upon  the  land,  and  that  there  was  game  on 
the  land ;  (2)  that  he  trespassed  in  search  of  game ; 
(3)  that  there  was  no  evidence  of  a  bond  fide  claim 

(a.)  Beported  by  B&skine  Bsid,  Esq.,  Barrister- 
at-Law. 


of  right;  and  (4)  that,  if  it  was  material,  he  acted 
under  titie  instruction  of  his  employer.  They  there- 
fore convicted  the  appellant 

Section  30  of  1  &  2  Will.  4,  o.  32,  provides :  "  And 
whereas,  after  the  commencement  of  this  Act  game 
will  become  an  artide  which  may  be  legally  boug^ht 
and  sold,  and  it  is  therefore  just  and  reasonable  to 
provide  some  more  summary  means  than  now  by  law 
exists  for  protecting  the  same  from  trespassers ;  be  it 
therefore  enacted  that  if  any  person  whatsoever  shall 
commit  any  trespass  by  entering  or  being,  in  the  day- 
time, upon  any  land  in  search  or  pursuit  of  game 
such  person  shall,  on  conviction  thereof 
before  a  justice  of  the  peace,  be  liable  to  a  fiae  not 
exceeding  £2."  It  was  also  provided  that  any  man 
tried  for  such  an  offence  could  raise  any  defence 
which  he  could  raise  in  a  civU  action. 

H,  M,  Sturges,  for  the  appellent. — Before  the 
appellant  can  be  convicted  of  the  offence  laid  against 
him  under  1  &  2  Will.  4,  c.  32,  s.  30.  the  respondent 
must  prove  that  be  was  searcbiog  for  game  for  the 
purpose  of  killing  it  or  redudog  it  into  possession. 
There  is  no  evidence  that  he  was  searching  for  game 
dther  for  the  one  purpose  or  the  other,  and,  more- 
over, these  proceedings  were  taken  solely  vnth  the 
object  of  raising  a  bond  fide  question  of  right — 
namely,  whether  a  man  has  a  right  to  sow  mustard 
seed  on  his  land  in  order  to  attract  pheasants  from  his 
neighbour's  land  upon  his  own.  I  submit  the  justices 
ought  not  to  have  convicted  the  appellant,  as  the 
the  words  '* search"  and  "pursuit''  in  the  section 
are  limited  to  searching  and  pursuing  game  on 
another  man's  land  with  an  intent  to  kill  at  the  time. 

The  following  cases  were  cited :  Beg,  v.  Oamham,  . 
8  Oox  Or.  Caf.  461 ;  Beg.  v.  Head,  1  F.  &  F.  360 ; 
Burrows  v.  Qillingham,  67  J.  P.  423 ;  FhUpot  v  Bugler^ 
64  J.  P.  646 ;   Horn  v.  Baine,  67  L.  J.  Q.  B,  633, 
46  W.  B.  Dig.  62. 

BUmson,  for  the  respondent,  was  not  called  on. 

Lord  Alyerstonb,  L.O.J.— In  this  case  we  have 
nothing  to  do  with  Mr.  Sievier's  laudable  efforts  to 
settle  the  question  whether  a  man  has  a  right  to  sow 
mustard  Med  in  order  to  attract   his   neighbour's 

gheasants  to  come  upon  his  land.  The  magistrates 
ave  found  that  the  appellant  trespassed  on  the  land ; 
that  there  was  game  on  the  land ;  and  that  the  appellant 
trespassed  in  search  of  game.  Wehavebeenaskedtosay 
that  the  words  «  seardr '  and  *<  pursuit "  in  section  30  of 
the  Act  of  1  &2  WilL  4,  c.  32, are  limited  to  seardiing 
and  pursuing  same  with  an  intent  to  kill  at  the  time.  I 
thinic  it  would  be  very  dangerous  for  the  court  to  lay 
down  any  sudi  limiting  rule  as  to  the  meaning  of 
those  words  in  the  section.  The  magistrates  have 
found  that  Stiff  was  trespassing  on  the  land ;  that 
there  was  game  on  the  land ;  and  that  Stiff  was  tbere 
in  search  of  game.  On  these  flndiogs  I  am  dearly  of 
opinion  that  we  ought  not  to  say  that  the  magistrates 
were  vvrong  in  deciding  as  they  have  done.  The 
appeal  must  be  dismissed. 

Lawranoe,  J.,  concurred. 

Appeal  dismissed. 

Solicitors,  F.  Hastings  Dauney,  for  Neve  d:  Beck, 
Luton ;  H.  W.  Lathom, 
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High  Ck>i7BT. 


Hawkins  (Appbllant)  v.  Edwabdb  (Bbbpondbnt). 


HlQH  0OTT9T* 


K.  B.  Div.  ) 

(Lord  AlTdnroQe,  L.O.J.>  >  April  19, 

and  LawTftDce.  J.)       ) 

Hawkinb  {Appellant)  v.  Edwabds  {Respondent),  (a.) 

Local  government  —  Hackney  carriage  —  Standing  or 
plying  for  hire — Licensed  carriage  sent  from  yard  to 
execute  booked  order  only — tfurtAer-plate  covered  over 
—Bye-law^Towns  Police  Clauses  Act,  1847  (10  A  11 
Vict.  c.  89),  M.  38,  68. 

A  *'  hackney  carriage  "  within  the  meaning  of  section 
38  of  the  Towns  Police  Glauses  Act^  1847,  is  a  carriage 
which  is  in  fact  used  hy  the  proprietor  from  time  to  time 
for  the  purpose  of  standing  or  plying  for  hire  in  any 
street  ufithin  prescribed  boundaries, 

Heldt  thersfore  {dismissing  the  appeal),  that  the  appeU 
lant  ?uid  rightly  been  convicted  for  sending  out  a  licensed 
hackney  carriage  from  his  yard  to  execute  only  a  booked 
order,  vnthout  showing  the  nnmber-plate  as  required  by 
the  bye-law,  as,  in  the  opinion  of  the  court,  the  words  of 
the  section,  "  every  wheeled  carriage  used  in  standing  or 
plying  for  hire,**  were  not  limited  to  the  period  of  time 
during  which  such  carriage  was  actually  standing  or 
plying  for  hire  in  the  streets,  as  a  hackney  carriage 
remain^  subject  to  the  bye-laws  applicable  thereto  at  all 
times,  so  long  <u  the  licence  was  in  force. 

Appeal  by  case  stated  from  a  deoision  of  jaitioes  of 
Birmiogham  oonviotiog  the  appellant  under  an 
information  preferred  by  the  respondent  dharging 
him  with  thiat  he,  being  the  owner  of  a  hackney 
oaitiage  with  a  plate  oontAioinff  the  nnmber  of  the 
lioenoe  fixed  thereon,  unlawfimy  and  negligently 
sofEsred  the  nnmber-plate  of  snoh  dnly  lioensed 
hackney  carriage  to  be  concealed  from  public  Tiew 
when  snoh  carriM;e  was  being  driven  for  hire, 
oontEwry  to  a  bye-Uw  and  the  Towns  Police  Glauses 
Act,  1847. 

It  was  proved  before  the  justices  that  on  the  26th 
of  November,  1900,  Deeley,  who  was  m  the  employ 
of  the  appeUant,  drove  a  carriage  which  was  lioensed 
as  a  hackney  carriage.  No.  396,  along  the  Horsefair 
to  the  New  Street  Bailway  Station,  the  number-plate 
outside  the  carriage  being  covexed  over  by  a  piece  of 
black  board,  which  was  made  to  slide  into  a  groove 
so  that  the  number  when  the  board  was  over  it 
was  not  visible.  There  was  a  passenger  in  the 
carriage.  Deeley  was  not  licensed  as  a  driver, 
and  he  was  called  as  a  witness  by  tbe 
appellant  and  proved  that  he  received  a  specific 
written  order  from  the  appellant's  manager  to  taJce  the 
carriage  direct  from  the  appellant's  yara  to  a  certain 
house  in  Gough-road,  Edgbaston,  there  to  call  to  pick 
up  and  take  a  gentleman  who  had  previously  ordered 
the  carriage  from  there  to  the  New  Street  Station,  and 
that  he  (Deeley)  had  in  oursuance  of  such  order  gone 
straight  from  tlie  appellant's  yard  to  the  house  and 
there  picked  up  the  gentleman  without  standing  on  or 
plying  for  hire  in  any  street  from  the  time  of  leaving 
the  appellant^s  yard  till  he  was  found  driving  along 
the  Horsefair  with  the  number-plato  covered  up,  the 
sama  having  been  so  covered  up  all  the  time  since  the 
carriage  left  the  yard. 

It  was  contended  on  behalf  of  the  appellant  that 
the  queition  was  whether  the  appellant's  carriage  at 
the  ttme  of,  and  under  the  cirdamstances  proved  as 
existing  at  the  time  of  the  aUeged  offence,  was  there 
and  then  a  hackney  carriage  within  the  meaning  of 
the  said  bye-law  and  sections,  and  it  was  argued  on 
the  appellant's  behalf  iiiat  on  the  facts  proved  the 
said  carriage  was  not  at  the  time  of  the  alleged 
offence  being  used  in  standing  or  plying  for  hire  in 

(a.)  Reported  by  Ebseiitb  Rbid,  Esq.,  Barristor- 
at-Law. 


any  street  within  the  prescribed  distance,  nor  was  it 
a  carriage  standing  upon  any  street  within  the  pre- 
scribed distance  within  the  meaning  of  section  38  of 
the  Towns  Police  Causes  Act,  1847,  and  that  therefore 
the  appellant  was  entitled  to  have  the  case  dismined. 

It  was  contended  by  the  respondent  that  a  carriage 
when  licensed  remains  subject  to  the  bye-laws  during 
the  continuance  of  the  licence;  that  a  proprietor 
cannot  by  covering  up  the  number-plate  withdraw 
the  carriage  from  we  operation  of  tha  bye-laws;  and 
that  such  a  construction  would  render  the  bye-laws 
nugatory  and  would  interfere  with  the  due  control  by 
the  local  authority. 

The  justices  convicted  the  appellant. 

The  bye-Law  in  question  provided  that  *' every 
proprietor  of  a  hadkDey  carriage  shall  cause  the 
number  of  the  licence  granted  to  him  in  respect  of 
such  carriage  to  be  painted  or  marked"  on  two 
separate  plates.  "  He  shall  cause  the  first  of  such 
plates  to  be  fixed  on  the  outside  and  the  second  of 
such  plates  on  tiie  inside  of  such  carriage  in  such  a 

r'tion  and  manner  that  the  number  thereon  shall 
at  all  time  distinctly  and  plainly  visible  and 
legible.  He  shall  not  wilfully  or  negligently  cause 
or  suffer  any  such  plato  or  the  number  on  any  such 
plate  to  be  in  any  or  by  any  means  concealed  from 
public  view  or  to  be  inverted  at  any  time  while  such 
carriage  may  stand,  ply,  or  be  driven  for  hire." 

Section  68  of  the  Towns  Police  Glauses  Act,  1847, 
under  which  this  bye-law  was  made,  provides  that 
the  borough  may  make  bye-laws  ''for  regulating 
the  conduct  of  proprietors  and  drivers  of  hackney 
carriages,  plying  witlun  the  prescribed  distance  in 
their  sevend  em^yments,"  and  for  "  regulating  the 
manner  in  which  the  number  of  each  carriage,  corre- 
sponding with  the  number  of  its  licence,  shall  be 
^irolayea." 

Section  38  of  the  same  Act  provides  that  "  every 
wheeled  carriage,  whatever  may  -  be  its  form  or 
construction,  lued  in  standing  or  plying  for  hire 
in  any  street  within  the  prescribed  distonce,  and 
every  carriage  standing  upon  any  street  withiil  the 
prescribed  distance,  having  thereon  any  numbered 
plate  required  by  this  Act  to  be  fixed  upon  a  hackney 
carriage,  or  having  thereon  any  plato  resemblinff  or 
intended  to  resemble  any  such  plato  as  aforesaid,  shall 
be  deemed  to  be  a  hackney  carriage  within  the  mean- 
ing of  this  Act." 

William  Wills  (with  whom  was  Bethune),  for  the 
appellant.— The  carriage  at  the  time  of  the  alle^;ed 
offence  was  not  a  hackney  carriage  within  the  meamng 
of  that  term  in  section  38  of  the  Towns  Police  Glauses 
Act,  1847,  because  it  was  not  at  the  time  being  used 
« in  standing  or  plying  for  hire  in  a  street,"  nor  was 
it  standiog,  plying,  or  being  driven  for  hire  within 
the  meaning  of  the  bye-law.  ''Driving  for  hire" 
must  mean  in  the  sense  in  which  a  cabman  takes  his 
horse  out  to  drive  any  chance  customer  who  may  call 
him.  It  is  unreasonable  to  put  a  construction  on  the 
Act  or  bye-law  which  would  prevent  a  proprietor 
using  a  licensed  cab  for  doing  exceptional  services — 
as,  for  instance,  sending  it  to  take  a  person  to  the 
railway  stotion  at  an  early  hour. 

He  referred  to  Case  v.  Storey,  17  W.  B.  802,  L.  B.  4 
Ex.  319 ;  Clarke  v.  Stanford,  19  W.  B.  846,  L.  B.  6 
Q.  B.  357. 

Hugo  Young,  K.C.,  and  R,  T.  M.  Berkeley,  for  the 
respondent. — Assuming  that  the  appellant's  carriage  • 
is  a  hackney  carriage,  it  comes  within  the  bye-law.  A 
carriage  becomes  a  hackney  carriage  within  the 
meaning  of  the  Towns  Police  Glauses  Act,  1847, 
when  it  is  used  from  time  to  time  for  the  purpose  of 
standing  or  plying  for  Jhire ;  if,  therefore,  a  man  elects 
^  to  turn  his  carriage  into  a  hackney  carriage,  it  remains 
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a  hacknejr  oarriage  so  long  as  the  lioenoe  is  in  f  oroe, 
and  the  £iot  that  it  was  sent  ont  to  execute  a  booked 
order  only,  and  not  to  ply  for  a  ohanoe  fare,  cannot 
change  its  character.  The  control  of  the  local 
authority  is  all-important.  They  have  in  the  case 
of  hackney  carriages  powers  as  to  disinfection  and 
the  like,  and  if  the  appellant's  contention  is  right,  the 
moment  a  hackney  carriage  enters  the  proprietor's 
yard»  the  number  haying  been  removed,  the  cftrriag^ 
would  cease  to  be  a  hackney  carriage  and  ttie 
inspector  would  have  no  right  to.inspeot  it. 

Lord  Alverstokb,  L.O.  J.— The  general  object  of  the 
bye-law  is  to  protect  the  public  and  give  inspectors 
authority  to  inspect  all  nackney  carriages  within 
their  district  When  a  man  elects  to  have  the 
privileges  attaching  to  a  hackney  carriage  and  takes 
out  a  Ucence  in  respect  thereof  he  elects  to  devote 
tbat  carriage  to  the  services  indicated  in  the  bye-law. 
If,  therefore,  the  carriage  in  question  was  at  the  time 
a  hackney  carriage  the  conviction  must  stand,  for 
it  is  clear  that  the  bye-law  applies  and  the  convic- 
tion was  nght.  But  it  was  said  by  the  appellant 
that  a  licensed  carriaffe  was  not  a  *  *  hackney  carriage  " 
within  the  meaning  of  the  Act  unless  it  was  '  *  stanSuig 
or  plying  lor  hire  in  the  street,"  and  as  the  driver  of 
the  carnage  in  question  was  doing  neither  one  nor 
the  other  when  charged,  the  bye-law  under  which  he 
was  said  to  have  committed  the  alleged  offence  was 
not  applicable. 

Now,  in  my  opinion,  the  view  the  justices  have 
taken  of  the  woros  in  section  38  of  the  Act  of  1847 
is  the  riffht  one,  for  I  think  that  every  wheeled 
carriajge  that  is  in  fact  used  from  time  to  time  for 
standing  and  plying  for  hire  is  a  hackney  carriage 
within  the  meaning  of  that  section,  and  that  the 
words  **  used  in  staining  or  plying  for  hire  "  are  not 
limited,  as  the  appellant  would  have  us  hold,  to  the 
actual  time  during  whidi  such  carriage  happens  to  be 
standing  or  plying  for  hire  in  the  street.  For  these 
reasons  I  think  the  conviction  appealed  from  must  be 
affirmed. 

Lawrangs,  J* — ^I  concur. 

Appeal  ditmissed* 

Solicitors,  T,  A.  Dennison,  for  E.  G,  Tanner, 
Birmingham ;  Capron,  Hiichena,  ik  Co,,  for  E,  Hill, 
Bimungham. 


\  L.O.J.,  \ 
.,J.)       j 


K.  B.  Div. 
(Lord  Alverstone,  L.O.J.,  [  April  17. 

and  Lawrance, 

Bex  v.  Boberts,  Esq.  (Auditor). 
E(o  parte  Kylb.  (a.) 

WeighU  and  meaauree — Inspector — BeeoluHon  hy  load 
auihority  to  forego  stamping  and  veriftcoHon  fees — 
Surcharge  hy  auditor  of  such  fees  to  inspector— Weights 
and  Measures  Ad,  1878  (41  A  42  Vict.  c.  49),  a.  47— 
WeighU  and  Measwres  Act,  1889  (52  &  53  Vict.  c.  21), 
s.  13. 

A  local  authority  hoe  no  power,  under  eecUon  IZoftJie 
Weights  and  Measures  Act,  1889— w^icA  section  repealed 
section  47  of  the  Weights  and  Measures  Act,  1878— to 
order  an  inspector  not  to  collect  the  fees  specified  in  the 
first  schedule  *'for  the  verification  and  stamping  of 
weights,  measures,  and  weighing  instruments  hy  inspectors 
of  local  auiJiorities.** 

In  this  case  a  rule  nisi  had  been  granted  calling  upon 
Mr.  T.  H.  K,  Boberts,  the  auditor  appointed  by  the 
Local  Government  Board  to  audit  the  accounts  of  the 


(a.)  Beported  by  Erbkins  Bsid,  Esq.,  Barrister-at- 
Law. 


county  councils  in  the  Eastern  Ck>unties  Audita 
District,  to  show  cause  why  a  writ  of  certiorari 
should  not  issue  to  remove  a  surcharge  of  £1  lis.  4d. 
made  by  him  upon  the  audit  of  the  accounts  of 
Thomas  Kyle,  an  inspector  of  weights  and  measures 
for  the  county  of  Buckingham,  for  fiie  year  ending  the 
31st  of  March,  1900. 

Section  13  of  the  Act  of  1889  provides  as  follows : 
«  An  inspector  of  weights  and  measures  may  take  in 
respect  of  tiie  verification  and  stamping  of  weights, 
measures,  and  weighing  instruments  the  fees  specified 
in  the  first  sohedide  to  this  Act,  and  no  others,  and 
no  discount  shall  be  allowed,  and  such  inspector  shall 
at  all  times,  not  less  than  once  a  quarter,  as  the  local 
authority  direct,  account  for  and  pay  over  to  the  local 
authority,  or  as  they  direct,  all  fees  so  taken."  In 
the  first  schedule  to  the  Act  there  is  a  list  of  charges 
headed  *<Fees  to  be  taken  on  the  verification  and 
stamping  of  weights,  measures,  and  weighing 
instruments  by  inspectors  of  local  authorities." 

The  Bucks  Ooimty  Council,  considering  that  it  was 
in  the  public  interest  that  the  stamping  and  verifying 
of  weights  and  measures  in  their  district  should  be 
carried  out  as  promptly  as  possible,  passed  a  resolution 
to  the  effect  that  no  fees  should  be  charged  by  their 
inspector,  Thomas  Kyle,  who  accordingly  ceased  to 
collect  them,  and  in  the  forthcoming  balance-sheet 
no  such  fees  appeared.  When  the  balance-sheets 
were  audited  by  the  Local  Qovemment  auditor, 
Mr.  Boberts,  he  drew  attention  to  this  omission,  and 
in  order  to  raise  the  question,  whether  a  local 
authority  had  power  to  forego  the  fees  chargeable 
under  the  Weights  and  Measures  Act,  surcharged  the 
inspector  with  a  test  item  of  £1  Us.  4d. 

The  inspector  then  applied  for  and  obtained  a 
rule  nisi  for  a  certiorari  calling  upon  the  auditor  to 
show  cause  why  this  surcharge  should  not  be 
quashed. 

C.  A.  Russell,  K.C.,  showed  cause  on  behalf  of  the 
auditor. 

Macmorran,  E.G.,  and  Mclntyre  supported  the 
rule.— Inspectors  are  appointed  by  the  local  authority 
under  section  43  of  the  Weights  and  Measures  Act, 
1878,  and  by  section  47  the  local  authority  has 
power  to  fix  the  maximum  fees  which  might  be  taken 
by  the  inspector.  That  section  was  repealed  by 
section  13  of  the  Act  of  1889,  and  instead  of 
the  TOft-HimiTn  fees  being  fixed  by  the  local  authority 
from  time  to  time  as  previously,  they  were  now 
to  be  a  fixed  sum.  This,  however,  did  not  deprive  the 
local  authority  of  the  power  to  remit  fees  altogether 
if  they  were  of  opinion  that  the  charging  of  fees  was 
against  public  policy,  on  the  ground,  for  example* 
that  it  was  an  obstacle  in  the  way  of  small  trades- 
men in  bringing  up  their  weights  and  scales  to  have 
them  tested.  The  section  was  in  terms  permissive 
only,  and  it  was  clear  that  the  local  authority  ought 
to  have  a  discretion  in  the  matter. 

Lord  Altebstokb,  L.C.  J.— We  have  nothing  to  do 
with  ti^e  policy  pursued  by  the  county  council  in  this 
case.  It  may  be  a  wise  and  prudent  matter  not  to 
insist  on  payment  of  fees  for  the  stami)iDg  of  weights 
and  measures,  but  our  ouly  duty  is  to  interpret  the 
Act  of  Parliament  and  see  whether  the  counly  counoil 
has  power  to  remit  these  fees  by  instruotiog  their 
inspector  not  to  take  tiiem.  In  this  case  it  appears 
that  under  the  resolution  of  the  county  council  the 
inspector  took  no  fees  for  verifying  the  weights  and 
measures.  Then  came  the  audit,  and  the  auditor 
found  no  amounts  entered  as  having  been  received  on 
account  of  such  fees.  If  the  inspector  had  not  paid 
over  money  received  by  him,  he  would  certainly  be 
surcharged,  but  as  amatter  of  fact  no  f eeshaving  been 
collected,  the  auditor  proceeded  to  surcharge  the  in- 
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speotor  with  the  amount  that  heoaght  to  have  collected. 
The  important  qneetion  is :  Has  the  county  council 
under  the  Weights  and  Measures  Act,  1889,  any 
power  to  order  Uieir  inspector  to  exact  no  fees  ?  Now 
in  1878,  by  the  Weights  and  Measures  Act  (41  &  42 
Vict.  c.  49),  it  was  provided  by  section  47  that  an 
inspector  under  the  Act  might  take  in  respect  of  the 
verification  and  stamping  of  weights  and  measures 
such  fees,  not  exceeding  those  specific  in  the  fifth 
schedule  to  the  Act,  as  ^e  authority  appointing 
him  from  time  to  time  might  fix.  This  section  and 
the  schedule  were  repealed,  by  section  13  of  the 
Weights  and  Meaiures  Act,  1889,  by  which  the 
inspector  of  weights  and  measures  may  take  in 
re»pect  of  the  Terification  and  stamping  of  weights 
«nd  measures  the  fees  specified  in  the  first  schedule 
to  that  Act  and  no  others,  and  Mr.  Maomorran 
contended  that  the  only  effect  of  that  section  is  to  make 
the  standard  of  fees  uniform  all  over  the  country 
and  not  to  take  away  from  the  county  oouucil  the 
power  of  ooDitting  those  fees  altogether.  I  have  been 
anxious  to  see  whether  there  was  any  independent 
power  in  the  locdl  authority  to  remit  the  fees,  but 
Mr.  Macmorran  has  been  bound  to  admit  that  their 
power  rested  alone  on  section  47  of  the  Act  of  1878, 
which  has  now  been  repealed,  and  section  13  of  the 
Act  of  1889  has  been  substituted  for  it,  and  section  13 
has  omitted  to  give  them  any  power  to  remit  the  fees, 
but  says  that  the  inspector  may  take  certain  fees  fixed 
by  the  schedule,  and  no  others.  Then  it  is  argued 
that  the  whole  section  is  optional,  because  it  says  the 
inspector  '*  may  "  take  certain  fees,  and  no  others,  and 
that  the  local  authority  had,  therefore,  a  discretion 
whether  fees  should  be  taken  at  all,  but  if  fees  were 
taken,  they  must  be  suc^  fees  only  as  are  provided  in 
the  schedule. 

I  think,  however,  that  we  cannot  accede  to  that 
contention  looking  at  section  47  of  the  earlier  Act 
and  section  13  of  tue  later  one.  "  May  *'  often  means 
**  shall,"  and  I  think  in  the  present  case  it  would  be 
difficult  to  frame  any  section  in  which  "  may  "  would 
not  be  the  more  appropriate  word  than  "sbalL"  I 
think,  therefore,  the  option  of  remitting  the  fees 
was  taken  away  from  the  local  authority  Dy  section 
13. 

The  only  point  which  remains  is  that  the  inspector 
cannot  be  surcharged  with  fees  which  he  never 
received,  but  looking  at  the  provisions  as  to  audit  in 
section  247  of  the  Public  Health  Act,  1875,  I  do  not 
think  this  is  a  point  of  substance,  for  the  fees  would 
come  within  the  words  '*  or  money  which  ought  to 
have  been  brought  into  account  by  him."  For  these 
reasons  the  rule  must  be  discharged. 

Lawjusnob,  J. — ^I  am  of  the  same  opinion. 
Bule  discharged. 

86\idton,FykedkFarroU;  8?iarpe,  Parker,  FritclMrds, 
Barham,  <b  Lawford. 


(Lord  Al^rstone,'  L.C.J.)  j  ^^^  ^'  ^' 

ATTOBNEY-GSNERAIi    (ON     THE    BSLATION    OF     THE 

Bbomley    BuBAii    Distbiot    Council)    and 
THs   Bbomley  Bubal  Distbiot    Council   v, 

COPELAND.  (a.) 

Highway — "  Drain'* — Pouring  water  from  highway  on 
to  ofljoining  land — Easement — Highway  Act,  1835 
(5  ifc  6  Will  4,  c.  60),  s.  67. 

A  pipe  whereby  rain-water  from  the  surface  of  a  high- 
way is  poured  on  adjoining  land  is  not  a  **  drain  "  such 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  BarriHter- 
at-Law. 


as  is  contemplated  hy  section  67  of  the  Highway  Act, 
1835. 

A  right  of  way  over  a  highway  is  not  a  dominant 
tenement  to  which  an  easement  to  pour  rain-water  through 
a  pipe  from  the  highway  on  to  adjoining  land  can  he 
attacJied, 

This  was  an  action  tried  before  Lord  Alverstone, 
L.G.J.,  without  a  jarv. 

The  plaintifGs*  claun  was  for  an  iujunction  to 
restrain  the  defendant,  his  servants  and  agents,  from 
stopping  up  or  obstructing  an  ancient  watercourse  or 
flow  of  water  passing  from  the  public  highway  l<>ading 
irom  West  Wickham  to  Beckenham,  in  the  county  of 
Kent,  over  land  of  the  defendant  lying  between  such 
highway  and  West  Wickham  station,  in  the  psri»h  of 
West  Wickham,  and  from  causing  an  objtruction  to 
the  said  highway. 

The  plaintiffs  also  claimed  damages  for  the  obstruc- 
tion of  and  injury  to  the  highway. 

The  Bromley  Bural  District  Council  was  the 
highway  authority  for  the  parish  of  West  Wickham, 
and  the  aforesaid  public  highway  was  under  the 
highway  jurisdiction  of  the  said  conncU. 

The  defendaDt  was  the  owner  of  certain  lands  in  the 
said  parish  adjacent  to  the  said  road  and  lying 
between  such  road  and  the  railway  station  at  West 
Wickham. 

The  defendant  bought  his  land  about  two  years 
prior  to  the  date  of  this  action  and  caused  to  be  built 
thereon  two  houses  with  gardens  which  were  occupied 
by  his  tenants. 

At  the  time  the  defendant  purchased  the  land  there 
was  a  pipe  or  diadnel  passing  from  the  said  highway 
through  a  hedge  and  bank  that  divided  the  road  from 
the  defendant's  land. 

From  the  evidence  it  appeared  that  at  this  point 
there  were  two  old  catch-pits,  one  on  either  side  of  the 
road,  connected  by  an  old  pipe  or  culvert  under  the 
road. 

There  was  a  falling  gradient  from  the  south  towards 
the  road  at  this  point  and  a  rising  gradient  froon  the 
road  towards  the  north-west,  and  consequently  this 
point  was  the  lowest  in  that  part  of  the  road. 

Prior  to  1868  the  water  from  the  highway  and  the 
gradients  found  its  way  into  the  two  old  catch-pits 
and  from  the  western  catch-pit  by  means  of  the  pipe 
under  the  highway  into  the  eastern  catch-pit  and 
thence  to  the  aforesaid  pipe  in  the  bank. 

In  1868  the  old  catch- pit  on  the  west  was  enlarged, 
a  new  catch-pit  put  on  the  east  side,  and  these  catch- 
pits  were  connected  by  an  iron  pipe  and  from  the 
eastern  catch-pit  stone  pipes  were  put  in  through  the 
bank. 

The  defendant  obstructed  this  channel  and 
prevented  the  flow  of  rain  and  storm  "waters  from  the 
tdghway  over  his  land,  contending  that  there  was  no 
watercourse  or  right  of  flow  over  his  I«id,  whereas 
the  plaintiffs  claimed  that  there  was  always  an 
ancient  watercourse  and  natural  outlet  for  the  ndn 
and  storm  waters  from  the  highway  over  the 
defendant's  land. 

The  ^laintiffiB  now  brought  an  action  claiming  an 
injunction  and  damages  as  above  stated. 

Section  67  of  the  Highway  Act.  1835  (5  &  6  Will.  4, 
c  50),  provides  as  follows :  **  And  be  it  further  enacted 
that  the  said  surveyor  •  .  •  shall  have  power  to  make, 
scour,  cleanse,  and  keep  open  all  ditches,  gutters, 
drains,  or  watercourses,  and  also  to  make  and  lay 
such  trunks,  tunnels,  plats,  or  bridges  as  he  shall 
deem  necessary  in  and  through  any  lands  or  grounds 
adjoining  or  lying  near  to  any  highway,  upon 
paying  the  owner  or  occupier  of  such  lands  or  grounds, 
provided  they  are  not  waste  or  common,  for  the 
damages  whidi  he  shall  sustain  thereby  .  .  ." 
Bray,  K.C.,  and  Clarke  Williams,  for  the -plaintiffs. 
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—The  plaintifiEii  are  entitled  to  the  injunotioii  asked 
for.  Tikere  is  ample  evidence  of  the  existence  of  an 
easement  through  the  pipe  on  the  defendant's  land. 
There  is  a  legal  statutory  origin  and  a  legal  common 
law  origin  for  this  easement  in  favour  of  the  plaintifib. 
Under  section  67  of  the  EUghway  Act,  1855,  a  sar- 
ve;^or  of  highways  had  power  to  make  drains  through 
adjoining  grounds  upon  payment  of  compensation  to 
the  owners.  The  very  object  of  the  section  is  to  give 
the  surveyor  authority  to  make  a  drain  to  carry  ofiF 
the  water.  This  pipe  was  in  fact  a  drain,  and  it  must 
be  assumed,  considering  the  long  unintezrupted  usef 
of  it,  that  some  arrangement  was  made  between  the 
adjoining  owner  and  the  relators  or  their  prede- 
cestors.  Cro/t  v.  Eickmansworth  Highway  Board, 
57  L.  J.  Ch.  589,  39  Ch.  D.  272,  37  W.  B.  Dig.  84,  is 
no  authority  against  the  plamtLffo'  contention.  The 
plaintiffd  are  also  entitled  at  common  law  by  pre- 
scription to  an  injunction  on  the  ground  that  the 
public,  as  the  occupiers  of  the  road,  have  for  more 
than^  the  statutory  period  enjoyed  the  privilege  of 
pouring  water  out  of  this  pipe,  and  a  legal  origin 
ought  to  be  presumed.  In  dealing  with  this  common 
law  right  the  two  halves  of  the  road  must  be  dealt 
with  differently,  because,  presumably,  the  hidf  of  the 
road  on  the  defendant's  side  belongs  to  the  defendant, 
and  the  other  half  to  the  owner  of  the  land  on  the 
other  side.  The  owner  of  the  land  on  the  other  side 
could  claim  an  easement — ^if  he  proved  it — ^to  pour 
water  through  a  pipe  in  the  defendant's  land  under 
the  road  and  so  on  through  the  bank  on  to  tJbe  land 
on  the  other  side  of  the  bank.  That  right  may  be 
acquired  either  by  his  own  tfcts  or  by  the 
acts  of  his  tenants  or  occupiers :  Ivimey  v. 
Stocker,  14  W.  E.  743,  L.  E.  1  Ch.  App. 
396.  The  highway  authorities  are  in  the  position 
of  occupiers  of  the  roadway  for  certain  purposes. 
In  Bangehy  v.  Midland  Railway  Co,,  16  W.  R  547, 
L.  E.  3  Ch.  App.  306,  Lord  Cairns  says,  at  p.  311,  ''  A 
public  road  or  highway  is  not  an  easement,  it  is  a 
dedication  to  the  pubuc  of  tiie  occupation  of  the 
surface  of  the  land  for  the  purpose  of  passing  and  re- 
passing." In  the  present  case  this  lughway  wasin 
the  occupation  of  the  highway  authority,  not  as  an 
ordinary  tenant,  but  as  possessing  a  qualified  but. 
permanent  occupation  which  is  sufficient  to  found  an 
easement. 

(?.  B.  Boihleigh,  for  the  defendant. — ^The  injunction 
asked  for  should  not  be  granted.  The  defendant  was 
lawfully  entitled  to  do  what  he  did.  Firatly,  the 
Prescription  Act,  1832,  does  not  apply  to  rights  in 
gross :  ShutUeworth  v.  Le  Fleming  and  OtJiera,  14  W.  R 
13,  19  C.  B.  N.  8.  687.  Secondly,  an  owner  of  land 
has  a  right  to  protect  himself  from  flood-water  not 
brought  there  by  his  own  act,  although  by  so  doiog 
he  injures  someone  else:  Nidd  v.  London  and  North- 
We$tem  Railway  Go,,  23  W.  E.  60,  L.  E.  10  Ex.  4. 
Thirdly,  a  highway  authority  may  not  make  use  of 
their  rights  over  the  road  in  such  a  way  as  to  deprive 
the  adjoining  owner  of  the  reasonable  use  of  his 
land :  Vestry  of  8t  Mary^  Newington  v.  Jacobi,  20 
W.  E.  249,  L.  E.  7  Q.  B.  47.  Fourthly,  section  67  of 
the  Qighway  Act,  1835,  only  gives  the  highway 
authority  a  right  to  carry  the  water  from  the  highway 
by  a  proper  drain  through  the  adjoining  land,  but 
not  to  pour  it  on  to  such  land.  Tne  easement 
claimed  is  not  an  easement  which  the  surveyor  of 
highways  could  have  acquired,  and  therefore  not  an 
easement  which  became  vested  in  the  plaintiff*. 

Counsel  referred  to  section  11  of  the  Highway  Act, 
1862  (25  &  26  Vict.  c.  61) ;  section  4  of  the  Highways 
and  Locomotives  (Amendment)  Act,  1878  (41  &  42 
Vict.  c.  77) ;  and  section  25  of  the  Local  Government 
Act,  1894  (56  &  57  Vict.  c.  73). 


Clarke  Williama  replied. 


CW.  adv,  vuU, 


April 3.— Lord  Alyxrstoks, L.C.  J.,read  the  follow- 
ing judgment:  In  this  case  the  Attomey-Qeneral, 
acting  on  the  relation  of  the  Bromley  Eund  Diitriot 
Council,  and  the  Bromley  Eural  District  Council  have 
brought  an  action  against  ttie  defendant  in  respect  of 
the  interference  of  the  flow  of  water  through  a  certain 
pipe  which  had  been  put  through  the  bank  of  the 
defendant's  land.  It  was  not  denied  that  the 
defendant  had  obstructed  the  flow,  and  the  only 
question  for  my  determination  is  whether  the 
Attomey-Gteneral,  on  the  relation  of  the  plaintiff 
board,  or  the  plaintiffii'  board  themselves  are  entitled 
to  an  injunction  to  restrain  the  defendant  from 
interfering  with  the  flow  of  water  through  the  pipe  in 
question. 

The  point  of  law  raised  is  somewhat  novel.  It  will 
be  convenient  in  the  first  instance  that  I  should  state 
the  facts  which  gave  rise  to  it. 

There  is  in  the  district  of  the  Bromley  Bnral 
District  Council  a  road  which  passes  from  the  Swan 
Inn  at  West  Widkham  north-west  in  the  direction  of 
Beckenham.  It  is  not  disputed  the  road  was  an 
ancient  highway.  The  road  near  the  point  as  to 
which  the  question  arises  passes  to  the  south-west  of 
West    Widkham    station    and   runs    approximately 

Sarallel  to  the  railway,  which  is  in  a  catting  some 
ttle  distance  to  the  east.  I  find  upon  the  endeiioe 
before  me  that  prior  to  the  year  1868  there  were  at 
the  point  B  on  the  ordnance  plan  which  was  pro- 
duced in  evidence  in  this  case  two  old  catch-pits,  one 
on  either  side  of  the  road  connected  by  an  old  pipe  or 
culvert  under  the  road.  There  is  a  falling  gradient 
from  the  south  for  a  distance  of  upwards  of  a  quarter 
of  a  mile  to  the  point  B,  about  one  in  twenty-fivci  and 
a  rising  gradient  from  the  point  E  towards  the  north- 
west, having  a  fall  of  about  1  in  400.  The  point  £  is 
in  consequence  the  lowest  point  in  the  roaa  at  that 
part  having  gradients  rising  from  it  in  each  direction. 
In  addition  the  natural  lie  of  some  part  of  the  land 
on  tJie  west  is  towards  the  road. 

Prior  to  the  year  1868  the  water  collecting  on  the 
road  and  running:  down  each  gradient  in  botli 
directions  and  collecting  at  the  point  E  would  find 
its  way  into  the  two  old  oatoh-pits  and  from  the 
western  catch-pit  by  means  of  the  pipe  under  the 
road  to  the  eastern,  and  then  to  an  did  out  in  the 
bank. 

In  the  year  1868  the  old  catch-pit  on  the  west  was 
enlarged,  a  new  catch-pit  put  on  the  east  side,  and 
the  catch-pits  were  connected  by  an  iron  pipe  and 
from  the  eastern  catch-pit  stone  pip^s  oi  12in. 
diameter  were  put  iu  through  the  bank.  Under  these 
circumstances  I  come  to  the  conclusion  that  there 
was  suffident  evidence  before  me  to  show  the 
existence  of  an  easement  for  the  pouring  of  water 
through  the  pipe  on  the  land  of  the  defendant, 
assuming  the  plaintifflB  are  entitled  to  claim  such  an 
easement. 

I  have  now  to  consider  whether  the  Bromley  Eural 
District  Council  or  the  Attorney-General  on  their 
relation  can  enforce,  as  against  the  defendant,  the 
right  to  continue  the  fiow  of  water  through  the  pipe 
in  question.  It  is  urged  by  the  plaintiffs  that, 
inasmuch  at  under  the  67th  section  of  the  Highway 
Act,  1835,  a  surveyor  of  highways  could  make  drains 
through  adjoining  grounds  upon  payment  of  com- 
pensation to  the  owners,  that  this  pipe  through  the 
bank  was  in  fact  a  drain,  and  that  I  must  assume, 
after  the  uninterrupted  user  of  so  many  yean,  that 
there  had  been  some  arrangement  between  the 
adjoining  owner  and  the  relators  or  their  prede- 
^  cessors  under  that  section. 
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This  section  foimed  the  subject  of  discnssioii  in  the 
Court  of  Appeal  in  the  case  of  Groft  ▼.  Rickmans- 
worth  Highway  Board.  That  oase  is  not  decisive  of 
the  point  raised  before  me  inasmuch  as  no  question  of 
prescription  there  arose,  but  I  think  that  the  judg- 
ments in  the  Court  of  Appeal  do  show  that  the  only 
lights  which  could  be  lawfully  acquired  by  a  surveyor 
of  highways  are  rights  which  come  within  the  words 
of  the  section.  I  am  of  opinion  that  thii  pipe 
through  the  hedge  is  not  a  drain  within  the  meaning 
of  that  section.  It  is  true  it  may  be  said  to  drain  the 
water  off  from  the  road,  but  on  the  other  hand  it  it 
only  a  means  whereby  water  is  poured  from  the  road 
on  to  the  surface  of  the  adjoining  land,  and,  in  my 
opinion,  it  is  not  a  drain  such  as  is  contemplated  by  that 
section — namely,  a  drain  or  waterooutse  for  the  con- 
veyance of  water  to  some  proper  outlet.  In  addition  to 
claiming  by  virtue  of  this  section  the  plaintiffs  also 
base  their  claim  upon  common  law  prescription,  on  the 
ground thatthe public,  as  the  occupiers  of  theroad,  had 
for  more  than  the  statutory  period  enjoyedtbe  privilege 
of  pouring  out  the  water  from  the  pii>eB,  and  a 
passage  from  the  judgment  of  Lord  Cairns  in  the 
case  of  Bangeley  v.  Midland  Railway  Co,  was  cited  as 
supporting  the  view  that  a  right  of  way  is  not  an 
easement  and  therefore  the  surface  of  the  road  was  in 
occupation  of  the  persons  using  the  road.  In  my 
opinion  this  contention  of  the  plaintiffs  cannot  be 
supported.  In  order  to  found  a  claim  to  an  easement 
of  this  character  there  must  be  a  dominant  tenement 
to  which  the  easeoaent  can  be  attached*  I  can  find 
no  authori^  for  the  suggestion  that  a  right  of  way 
can  be  considered  to  be  such  a  dominant  tenement  for 
the  purpose  of  having  such  a  right  attached  to  it  and 
there  teems  to  me  to  be  great  difficulty  in  coming 
to  such  a  conclusion.  I  think  that  the  relators 
have  not  on  either  ground  acquired  a  legal  right 
to  have  this  particular  pipe  maintained  and,  thereby, 
to  discharge  the  water  upon  the  defendants'  land, 
and  for  these  reasons  I  am  of  opinion  that  the  action 
faUs. 

Judgm€i}Jt  for  the  defendant 

Solicitors  for  the  relators,  May^  Sykea,  db  Co. 

Solicitor  for  the  defendant,  Arthur  Fearce. 


K.  B.  Div.  1  12.  V  o 

(Wills  and  Channell,  JJ.)  ]  ^^^'  ^• 

Fitzpatrick  v.  Evans  &  Co.  (Limitkd).  (a.) 

Master  and  servant — Mine — Person  employed  hy  cou' 
tractor  in  coal  mine  —  Conditions  of  employment — 
Liability  of  mine  owner — "  Workman*^ — Coal  Mines 
Regulation  Act,  1887  (50  di  51  Viet,  c.  b^)— Employers 
and  Workmen  Act,  1875  (38  &  39  Vict.  c.  90)  s.  10— 
Employers*  Liability  Act,  1880  (43  dk  44  Vict.  c.  42), 
«.  8. 

By  section  8  of  the  Employers*  Liability  Act,  1880,  the 
expression  **  workman  "  means  any  person  to  whom  the 
Employers  and  Workmen  Act.  1875,  applies;  and  hy 
section  10  of  that  Act  of  1875,  a  ** workman"  means 
**  any  person  who,  being  a  labourer,  •  .  .  miner,  or 
otherwise  engaged  in  manual  labour  •  .  .  hcu  entered 
into  or  works  under  a  contract  wtth  an  employer,**  whether 
the  contract  be  express  or  implied. 

By  the  special  rules  of  a  colliery,  framed  under  the 
Coal  Mines  Regulation  Act,  1875,  conditions  of  employ- 
ment were  made.  No.  5  of  which  was  for  '*  drawers  and 
persons  working  under  contractors  only,**  and  was  as 
follows :  *•  Every  drawer  employed  by  any  miner,  and 

(a.)  Beported  by  E.  G.  Stillwrix,  Esq.,  Barrister- 
at-Law. 


every  workman  or  oilier  person  employed  by  a  contract'  r 
at  the  colliery,  shall,  at  the  request  of  such  miner  or 
contractor,  obtain  a  copy  of  these  conditions  from  the 
officer  whose  duty  it  is  to  provide  such  copies,  and  swh 
drawer,  workman,  or  other  person  shall,  in  consideration 
of  being  employed  at  the  works,  be  bound,  both  as  between 
himself  and  the  miner  or  contractor,  and  between  himself 
and  the  oumer,  by  the  terms  of  these  conditions.** 

M.  entered  into  a  contra^ct  with  the  owners  of  the 
colliery  to  sink  a  shaft  in  their  coal  mine  and  to  provide 
the  labour  for  doing  so.  F.,  a  workman,  was  engaged 
by  M.,  and,  while  engaged  upon  the  said  work,  was  killed 
by  an  accident,  and  the  father  of  the  deceased  then 
brought  an  action  against  the  colliery  owners  under  the 
Employers*  Liability  Act,  1880,  to  recover  damages  for 
his  death. 

Held,  that,  although  the  above  condition  created  a 
privity  of  contract  between  the  mine  owners  and  the 
deceased  workman  of  the  contractor,  it  was  only  collateral 
and  in  addition  to  the  contract  he  entered  into  with  M., 
and  that  it  did  not  make  him  a  servant  or  workman  of 
the  mine  owners  within  the  meaning  of  section  10  of  the 
Employers  and  Workmen  Act,  1875 ;  and  that,  therefore, 
the  Employers*  Liability  Act,  1880,  did  not  apply. 

This  was  an  appeal  by  the  defendants  from  the 
judgment  of  his  Honour  Deputy  Judge  W.  H.  Butler, 
sitting  at  the  county  court  of  St.  Helens  and  Widnes, 
Luicashire. 

The  action  was  brought  by  one  Terence  Fitzpatrick 
under  the  Employers'  Liability  Act,  1880,  and  Lord 
Campbell's  Act,  to  recover  damages  from  the  de- 
fendants, colliery  proprietors  at  Haydock,  near  St. 
Helens,  Lsjicashire,  for  the  death  of  his  son,  John 
Fitzpatrick,  who  was  killed  during  sinking  operations 
at  one  of  the  defendants'  pits. 

The  defendant  oomj^ny  hod  entered  into  a  contract 
with  one  Morris,  "  a  sinker,"  who  entered  into  a  verbal 
contract  to  sink  and  wall  the  shaft  of  the  said  pit  at 
so  much  a  yard,  and  to  provide  all  the  labour  and 
engine  winders.  The  deceased  was  employed  by 
Morris  as  a  workman,  and  was  paid  by  him. 

The  following  conditions  of  employment — so  far  as 
material  to  this  case — were  issued  in  the  defendants' 
colliery : — 

"  Becord  book  of  persons  employed  on  the  condi- 
tions undermentioned : 

"  Conditions  of  employment  at  the  collieries  and 
works  of  Bichard  Evans  &  Co.  (Limited)  ...  for 
all  pe-sons  employed  at  the  collieries  or  works, 
directly  or  indirectly. 

"The  owners  of  the  said  colliery  and  works  are 
hereinafter  called  the  '  employer.'    .    .    . 

3.  "All  other  usual  and  customary  terms  and 
regulations  which  obtain  or  exist  with  respect  to  the 
employment  of  workmen  and  all  other  persons  em- 
ployed at  the  colliery,  whether  expressed  in  writing 
or  not,  shall  be  and  remain  in  full  force  and  effect  as 
part  of  the  contract  between  the  employer  and  the 
workmen  or  other  persons  employed. 

«  For  miners  and  contractors  only : 

4.  "  Every  miner  and  contractor  employed  at  the 
colliery  shall,  upon  engaging  any  drawer,  workman,  or 
other  person  to  work  under  him,  and  before  employing 
such  drawer,  workman,  or  other  person,  reqmre  such 
drawer,  workmian,  or  other  person  to  obtain  a  copy  of 
these  conditions  from  the  officer  whose  duty  it  is  to 
provide  such  copies,  and  inform  such  drawer,  workman, 
or  other  person  that  they  are  the  conditions  under 
which  persons  are  employed  at  the  colliery,  and 
such  miner,  drawer,  workman,  and  other  person 
respectively  shall  be  bound  by  such  conditions. 

"For  drawers  and  persons  working  under  con- 
tractors only : 

5.  "Every  drawer  employed  by  any  miner,  and 
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every  workmaa  or  other  person  employed  by  a  con- 
traotor  at  the  oolliery,  shall,  at  the  request  of  suoh 
miner  or  oontraotor,  obtain  a  copy  of  these  oonditions 
from  the  officer  whose  duty  it  is  to  provide  suoh 
copies,  and  suoh  drawer,  workman,  or  other  person 
shall,  in  consideration  of  being  employed  at  the 
works,  be  boond  both  as  between  himself  and  the 
miner  or  contractor,  and  between  himself  and,  the 
owner,  by  the  terms  of  these  oonditions." 

At  the  trial  in  the  county  90urt  it  was  objected  on 
behalf  of  the  defendants  ^t  the  deceased  was  not  in 
their  employ.  Morris,  the  sinker,  in  giving  evidence 
said  that  by  his  contract  with  the  defendants  he  had 
to  provide  all  the  labour,  and  that  the  deceased  was 
employed  and  paid  by  him,  and  was  under  his 
direction  and  control ;  and  f  ortiier,  that  one  Oook,  the 
certificated  manager  of  the  mine,  had  no  control  over 
the  deceased  except  under  the  Coal  Mines  Regulation 
Act.  He  also  said  that  if  Oook  had  given  him,  the 
contractor,  an  order  relating  to  the  work  he  would 
have  obeyed  the  order  and  would  expect  his  men  to 
do  the  same.  The  jury  found  that  the  deceased  was  a 
workman  in  the  employment  of  the  defendants,  and 
that  the  defendants  were  guilty  of  negligence,  and 
they  awarded  the  plaintiff  damages,  and  judgment 
was  entered  accordingly. 

The  defendants  now  appealed  on  the  ground  that 
the  deceased  was  not  a  workman  in  their  employment 
within  the  meaning  of  the  Employers'  Lialnlity  Act, 
1880,  and  that  there  was  no  evidence  of  such  employ- 
ment or  of  negligence. 

Buegg,  K.C,^  and  8.  H.  Leonard,  for  the  appellants. 
— ^This  action  was  iU-founded.  The  deceased  was 
employed  and  paid  by  the  contractor,  and  was  his 
servant,  and  not  the  servant  of  the  defendants.  This 
case  comes  within  the  decision  in  Marrow  v.  Flimhy 
and  Broxighton  Moor  Coal  and  Fire  Brick  Co.  {Limited), 
[1898]  2  a  B.  588,  47  W.  B.  Dig.  125.  Uader  the 
Ooal  Mines  Begulatiou  Act,  1887,  it  is  necessary  that 
ffreat  control  must  be  exercised  by  the  inspector  over 
uie  work  in  a  mine,  but  that  does  not  create  the 
relationship  of  master  and  servant  between  the  pro- 
prietor and  the  workmen  employed  by  the  contractor. 

Lush,  for  the  respondent. — Marrow  v.  Flimhy  and 
Broughton  Moor  Coal,  &c,,  Co,  is  distinguishable  from 
the  present  case  because  by  virtue  of  the  control  exer- 
cised by  the  defendants,  under  the  conditions  of 
employment,  over  the  deceased  the  relationship  of 
master  and  servant  arose.  The  true  test  of  that  rela- 
tionship is  control,  not  payment  of  wages. 

Wills,  J.-^This  case  is  not  by  any  means  an  easy 
one,  and  it  is  one  that  is,  perhaps,  on  the  border 
line.  I  think  that  no  substantial  distinction  can  be 
drawn  between  this  case  and  that  of  Marrow  v. 
Flimhy  and  Broughton  Moor  Coal,  &c,,  Co.,  except 
the  one  upon  which  Mr.  Lush  has  argued  with  so 
much  ability,  and  the  question  is,  as  he  truly 
says,  whether  there  is  any  evidence  to  go  te  Uie 
jury  that  the  relationihip  of  master  and  servant 
existed  between  the  mine  owner  and  the  deceased. 
I  should  like  to  dispose  at  once  of  the  only  piece  of 
parol  evidence  which  was  relied  on — namely,  the 
answer  that  was  given  by  Morris,  the  contractor,  that 
if  Oook,  the  manager  of  the  mine,  had  given  him  an 
order  relating  to  the  work  he  would  have  obeyed 
such  order,  and  would  expect  the  men  under  him  to 
obey  it.  I  really  think  that  that  comes  to  nothing 
if  it  is  properly  looked  at.  No  instance  was  given 
in  which  any  order  had  been  given  which  either  he 
or  his  workmen  had  obeyed  or  disobeyed.  Probably 
the  same  answer  would  be  given  by  any  sub- 
contractor under  any  ordinary  building  contract  as  to 
the  orders  of  the  buuding  owner  or  the  architect. 


It  is  a  constant  practice  in  contracts  of  this  kind  to 
reserve  power  to  the   persons   who  are  ultimately 
interested  in  the  work  wmch  is  being  done  to  interfere, 
more  or  less,  and  to  control,  to  a  great  extent,  both 
what  shall  be  done  and  also  the  manner  in  which  it  is 
to  be  done,  and  it  cannot  be  supposed  in  such  esses 
that  the  relationsliip  of  master  and  servant  exists. 
There  is  no  evidence  that  the  deceased  was  the  serrsnt 
of  the  mine  owner.    The  conditions  contained  in  the 
**Becord  book  of  persons  employed  on  the  condi- 
tions undermentioned*'  are  no  evidence  at  all  wludh 
will  affect  the  deoeased  in  the  character  of  workmsa 
or  servant  other  than  of  the  contractoir.     The  reel 
relation  between  the  parties  in  this  action  depends 
upon  the  printed  oonditions,  and  the  interpretation  of 
these  conditions  is  a  question  lor  us,  and  we  must  look 
at  them  as  a  whole.    I  do  not  think  that  the  words 
under  **  conditions  of  employment " — namely,  **  the 
owners  of  the  said  colliery  and  works  are  hereiaafter 
called  the  employer,"  are  material.    The  ooly  pert 
which  is  useful  for  the  present  case  is  the  5th  olanse, 
which  relates  to  persons  working  under  the  contractor 
only.    Now,  unto  that  clause  the  deceased,  and  sU 
other  persons  in  his  position,  must  be  presumed  to 
have  knowledge  of  the  conditions,  because,  by  danse 
4,  the  contractor  is  bound  to  reqmre  every  person 
working  under  V*™  to  obtain  a  copy  of  sudi  conditkms 
and  to  inform  him  that  th^  are  tiie  conditions  under 
which  persons  are  emploved  at  the  colliery  and  that 
he  is  bound  by  such  conditions.    Therefore  when  per- 
sons enter  into  the  employment  of  the  contractor^  ^ 
not  of  the  mine  owner — ^they  must  be  presumed  to 
have  knowledge  of  these  conditions  and  to  know  that, 
in  consideration  of  bdng  employed  at  the  work,  they 
are  bound  by  the  terms  of  sudi  conditions.    Well  that, 
undoubtedly,  establishes  a  privity  of  contract  between 
the  mine  owners  and  the  workmen  of  the  contractor. 
We  have  no  doubt  there  was  a  contract  between  the 
deceased  and  the  mine  owners — the  only  question  is, 
what  was  its  nature  P    The  deceased  bound  himself, 
in  consideration  of  being  employed  bv  Morris,  to 
abide  by  the  rules  which  are  laid  down  for  the  safety 
of  the  mine  and  for  tiie  guidance  of  the  persons  em- 
ployed there,  whether  they  be  workmen  or  other  per- 
sons employed  in  the  mine.    That  is  a  consideration 
which  is  ample,  because  the  mine  owner  oould  have 
prevented  his  being  employed  by  the  contractor  ii 
the  deceased  had  not  bound  himself  by  those  condi- 
tions. ,  ^    , 

Condition  3  shows  what  the  workmen  are  to  be 
bound  by — ^namely,  '*  All  other  usual  and  customary 
terms  and  regulations  which  obtain  or  exist  with 
respect  to  the  employment  of  workmen  and  all  o^ 
persons  employed  at  the  colliery,  whether  expressed 
m  writing  or  not,  shall  be  and  remain  in  full  foroe 
and  effect  as  part  of  the  contract  between  the 
employer  and  the  workmen  or  other  persons 
employed."  The  question  is,  does  that  condition  make 
the  deceased  a  servant  of  the  mine  owner  ?  I  do  not 
think  it  does  so.  That  condition  applies  whether  the 
workman  is  or  is  not  a  servant  of  the  mine  owner  and 
therefore  it  does  not  seem  to  throw  any  additional 
light  upon  whether  the  deceased  was  a  servant  of  the 
mine  owner  or  the  contractor.  Primd  fade  a  man  fa 
not  a  servant  of  two  masters.  There  is  no  evidence  m 
thii  case  to  put  aside  that  conclusion  or  to  show  that 
the  deceased^  although  he  was  bound  to  observe  all 
the  conditions  which  are  laid  down  for  the  goidanoe 
of  i>ersons  employed  at  the  mine,  was  a  servant  of 
anybody  except  the  contractor.  I  have,  therefore, 
come  to  the  oondnsion  that  the  judgment  was 
wrong* 

Chaottell,  J.— I  am  of  the  same  opinion.    The 
whole  point  really  turns  upon  the  spedal  dauses  in 
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the  book  of  oonditioiu  under  which  the  deoeased  was 
employed.  The  fifth  clause  shows  that,  in  addition 
to  the  contract  the  deceased  entered  into  with  the 
contractor,  he,  also,  entered  into  a  collateral  contract 
with  the  mine  owner.  The  only  question  that  we 
have  to  consider  is  whether  that  collateral  contract  is 
a  ocntraot  of  service  or  a  contract  personally  to 
execute  any  work  or  labour  within  section  10  of  the 
Employers  and  Workmen  Act,  1875.  It  is  a  matter 
of  some  little  difficulty,  but  it  seems  to  me  that 
although  there  was  a  contract  between  the  deceased 
and  the  defendants  it  was  not  a  contract  of  service 
within  the  meaning  of  that  Act.  There  is  an 
ezprenion  of  opinion  in  the  judgment  of  Bigby, 
Ii.J.,  in  the  case  of  Marrow  v.  Flimby  and  Brough~ 
ton  Moor  Coal,  Ac,  Co,  which  is  important  as 
showing  that  if  there  is  the  element  of  privity  of 
contract  between  plaintiff  and  defendant  it  would 
generally  negative  some  otiiier  contract  with  some 
other  partT,  He  uses  that  expression  with  reference 
to  the  '* butty  colliery  case'*  where  it  appeared 
that  the  intermediate  contractor  was  not  a  sub- 
contractor but  a  "butty-man,"  and  that  this  was 
known  to  be  a  mere  mode  of  doing  piece-work.  What 
I  understand  the  learned  judge  to  mean  is  that  when 
you  have  privity  of  contract  it  is  an  extremdy 
important  element  because  in  all  probability  it 
negatives  any  contract  with  anyone  else.  It  seems  to 
me  that  the  case  Is  analogous  to  the  case  where  a  man 
employs  another  to  decorate  his  house  and  says,  '*  I 
will  not  have  any  workman  in  the  house  unless  he 
engages  to  behave  himself  properly  and  not  to  go 
over  my  carpets  with  his  dirty  boots  on."  That 
would  be  a  perfectly  good  arrangement,  but  it  would 
not  oonstttute  the  workman  the  servant  of  the  owner 
of  the  house.  Therefore,  though  there  was  a  contract 
between  the  deceased  and  the  defendants  it  was  not  a 
'  contract  of  service. 

Appeal  allowed*    Leave  to  appeal  given. 

Solicitors  for  the  appellants,  W,  Norton  Ellen,  for 
Edwin  Peace,  Liverpool. 

Solicitors  for  the  respondent,  Charlee  Russell  &  Co. 


Feb.  1. 


K.  B.  Div.  \ 

(Wills  and  Phillimore,  JJ.)  J 
Peabi.  Assttbancb  Co.  v»  ScomsH  Legal  Life 
AssxTBAircB  Society,  (a.) 

Friendly  societies — Industrial  insurance  companies — 
Transfer  of  members  —  Notice  to  society  whence  a 
member  is  sought  to  be  transferred — Collecting  Societies 
and  Industrial  Insurance  Companies  Act,  1896  (59  dk 
60  Vict.  c.  26),  s.  4  (2). 

It  is  provided  by  section  4  f2)  of  the  Collecting  Societies 
and  Industrial  Insurance  Companies  Act,  1896,  that, 
where  a  member  of,  or  person  insured  with,  a  collecting 
society  or  industrial  assurance  company  is  sought  to  be 
transferred  to  any  other  such  society  or  company,  the 
society  to  which  the  member  or  person  is  sought  to  be 
transferred  shall,  within  seven  days  of  his  application 
for  admission  to  that  society  or  company,  give  notice 
thereof^  in  writing  to  the  society  or  company  Jrom  which 
he  is  sought  to  be  transferred,  and,  by  section  14  (1)  (c), 
faHwre  to  give  such  notice  is  rnade  an  offence  under  the 
Act. 

A  person  insured  with  an  industrial  assurance  com- 
pany applied,  through  an  agent,  for  admission  to  a 
ccilecting  society.  At  the  time  of  the  application  he  was 
stiU  insured  in  the  company. 

[a.)  Kepprted  by  C.  G.  Wilbraham,  Ssq.,  Barniter<* 
at-Law, 


Held,  that  he  was  a  person  who  was  sought  to  be  trans-- 
f erred  to  the  society,  and  that  the  society,  having  failed  to 
give  the  notices  required  by  section  4  (2)  of  the  above- 
mentioned  Act.  was  guilty  of  an  offence  under  section 
14(l)(c). 

Case  stated  b^  an  alderman  of  the  City  of  London. 

An  ii^ormation  was  preferred  by  the  appellant 
company  against  the  respondent  society  for  that  they 
did  not  within  seven  days  from  the  application  of 
one  William  Perkins,  a  person  insured  with  the 
appellant  company,  for  admission  to  the  respondent 
society,  give  notice  in  writing  of  the  application  to 
the  appellant  company  from  which  WilUam  Perkins 
was  sought  to  be  transferred,  and  that  the  default 
had  continued  up  to  the  date  of  the  information. 

There  was  a  second  ioformation  which  alleged 
against  the  respondent  society  a  similar  offence  in 
respect  of  Bebecca  Perkins,  the  wife  of  William 
PerkiuB. 

The  appellant  company  was  an  industrial  assurance 
compa&y,  within  the  meaning  of  the  above  Act,  and 
the  respondent  society  was  a  collecting  society  and 
was  duly  registered  under  the  Friendly  Societies 
Acts. 

Perkins,  who  was  called  as  a  witness  at  the  hearing 
of  the  information,  stated  that  he  and  his  wife  had 
been  insured  in  the  office  of  the  appellant  company 
about  two  years,  and  that  a  collector  named  Jones, 
whom  he  had  known  as  a  collector  for  the  appellant 
company  had  in  or  about  the  month  of  June,  1900,  asked 
him  to  transfer  to  the  respondent  society.  He  assented 
to  this  and  signed  a  proposal  f  ^^rm  -in  the  respondent 
society  and  gave  up  to  the  collector  Jones  his  books 
and  policies  in  the  appellant  company,  recdvingin 
li«>u  thereof  policies  in  the  respondent  society.  The 
policies  issued  by  the  respondent  society  were  in 
different  form  to  those  issued  by  the  appellant  com- 
pany. 

At  the  time  this  transaction  took  place  Jones  had 
left  the  appellant  company  and  was  a  collector  of  the 
respondent  society. 

It  was  stated  l^  a  witness  that  when  he  was  con- 
versing with  Perkins  at  his  house  the  assistant 
superintendent  of  the  respondent  society,  accom- 
panied bv  Joner,  came  in  and  stated  to  the  witness 
that  Perkins'  insurance  had  been  transferred  to  the 
respondent  society. 

No  notice  was  given  by  the  respondent  society  to 
the  appellant  company  within  the  meaning  of  section 
4(2). 

Tne  two  policies  on  the  lives  of  Mr.  and  Mrs. 
Perkins  in  the  appellant  company  continued  m 
existence  up  to  the  day  when  the  informations  were 
heard,  and  the  appellant  company  admitted  that  it 
was  not  their  wish  or  intention  to  cancel  the  policies. 

The  alderman  held  that  as  the  policies  in  the  appel- 
lant comx>any  and  those  in  the  respondent  company 
were  co-existent  there  could  be  no  transfer  or  seeking 
to  transfer  within  the  meaning  of  section  4  (2),  and 
dismissed  the  information. 

Avory,  K.C.  (F.  W.  Bowsell  with  him),  for  the 
appellants.— The  alderman  ought  to  have  convicted. 
The  object  of  the  provisions  under  which  the  pro- 
ceedings were  taken  was  to  protect  assurance  com- 
panies and  sodetiee  of  the  class  referred  to  in  the  Act 
from  the  tricks  of  their  agents  and  collectors  who  for 
sake  of  the  commission  they  would  earn  soueht  to 
transfer  to  the  company  or  society  for  which  they 
aoted  the  members  or  persons  insured  in  other  com- 
panies or  societies.  The  present  was  just  the  sort  of 
case  which  the  Act  was  intended  to  provide  for.  The 
collector  Jones,  having  been  dismissed  from  the 
appellant  company,  obtains  employment  with  the 
respoi^dei^t  society,  and   seeks  to  transfer   to  that 
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every  workman  or  other  person  employed  by  a  oon- 
tractor  at  the  colliery,  shaJl,  at  the  request  of  such 
miner  or  contractor,  obtain  a  copy  of  these  conditions 
from  the  officer  whose  duty  it  is  to  provide  such 
copies,  and  such  drawer,  workman,  or  other  person 
shall,  in  consideration  of  being  employed  at  the 
works,  be  bound  both  as  between  himself  and  the 
miner  or  contractor,  and  between  himself  and,  the 
owner,  by  the  terms  of  these  conditions.'' 

At  the  trial  in  the  county  9ourt  it  was  objected  on 
behalf  of  the  defendants  tnat  the  deceased  was  not  in 
theiT  employ.  Monis,  the  sinker,  in  giving  evidence 
said  that  by  his  contract  with  the  defendants  he  had 
to  provide  all  the  labour,  and  that  the  deceased  was 
employed  and  paid  by  him,  and  was  under  his 
direction  and  control ;  and  f  urtiier,  that  one  Cook,  the 
certificated  manager  of  the  mine,  had  no  control  over 
the  deceased  except  under  the  Coal  Mines  Begnlation 
Act.  He  also  said  that  if  Cook  had  given  him,  the 
contractor,  an  order  relating  to  the  work  he  would 
have  obeyed  the  order  and  would  expect  his  men  to 
do  the  same.  The  jury  found  that  the  deceased  was  a 
workman  in  the  employment  of  the  defendants,  and 
that  the  defendants  were  guilty  of  negligence,  and 
they  awarded  the  plaintiff  damages,  and  judgment 
was  entered  accordingly. 

The  defendants  now  appealed  on  the  ground  that 
the  deoeased  was  not  a  workman  in  their  employment 
within  the  meaning  of  the  Employers'  Liability  Act, 
1880,  and  that  there  was  no  evidence  of  such  employ- 
ment or  of  negligence. 

Buegg,  K.C,  and  S.  E,  Leonard,  for  the  appellants. 
— ^This  action  was  ill-founded.  The  deceas<!d  was 
employed  and  paid  by  the  contractor,  and  was  hit 
servant,  and  not  the  servant  of  the  defendants.  This 
case  comes  within  the  decision  in  Marrow  v.  Flimhy 
and  BrougMon  Moor  Coal  and  Fire  Brick  Co,  (Limited), 
[1898]  2  a  B.  588.  47  W.  E.  Dig.  125.  Under  the 
Coal  Mines  Eegulatiou  Act,  1887,  it  is  necessary  that 
ereat  control  must  be  exerdsed  by  the  inspector  over 
the  work  in  a  mine,  but  that  does  not  create  the 
relationship  of  master  and  servant  between  the  pro- 
prietor and  the  workmen  employed  by  the  contractor. 

Lush,  for  the  respondent. — Marrim  v.  Flimhy  and 
Broughton  Moor  Coal,  dkc,  Co.  is  distinguishable  from 
the  present  case  because  by  virtue  of  the  control  exer- 
cised by  the  defendants,  under  the  conditions  of 
employment,  over  the  deceased  the  relationship  of 
master  and  servant  arose.  The  true  test  of  that  rela- 
tionship is  control,  not  payment  of  wages. 

Wills,  J.-^This  case  is  not  by  any  means  an  easy 
one,  and  it  is  one  that  is,  perhaps,  on  the  border 
line.  I  think  that  no  substantial  distinction  can  be 
drawn  between  this  case  and  that  of  Marrow  v. 
Fliniby  and  Broughton  Moor  Coal,  Ac,  Co»,  except 
the  one  upon  which  Mr.  Lush  has  argued  with  so 
much  ability,  and  the  question  is,  as  he  truly 
says,  whether  there  is  any  evidence  to  go  te  the 
jury  that  the  relationship  of  master  and  servant 
existed  between  the  mine  owner  and  the  deceased. 
I  should  like  to  dis^Kwe  at  once  of  the  only  piece  of 
parol  evidence  which  was  relied  on — namely,  the 
answer  that  was  given  by  Morris,  the  contractor,  that 
if  Cook,  the  manager  of  the  mine,  had  given  him  an 
order  relating  to  the  work  he  would  have  obeyed 
such  order,  and  would  expect  the  men  under  him  to 
obey  it.  I  really  think  that  that  comes  to  nothing 
if  it  is  properly  looked  at.  No  instance  was  given 
in  which  any  order  had  been  given  which  either  he 
or  his  workmen  had  obeyed  or  disobeyed.  Probably 
the  same  answer  would  be  given  by  any  sub- 
contractor under  any  ordinary  building  contract  as  to 
the  orders  of  the  buLding  owner  or  the  architect 


It  is  a  constant  practice  in  contracts  of  this  kind  to 
reserve  power  to  the   (Mrsons   who  are  ultimately 
interested  in  tiie  work  wmch  is  being  done  to  interfere, 
more  or  less,  and  to  control,  to  a  great  extent,  botii 
what  shall  be  done  and  also  the  manner  in  which  it  is 
to  be  done,  and  it  cannot  be  supposed  in  such  cases 
that  the  relationship  of  master  and  servant  exists. 
There  is  no  evidence  that  the  deceased  was  the  servant 
of  the  mine  owner.    The  conditions  contained  in  the 
'*  Eecord  book  of  persons  employed  on  the  oondi- 
tions  undermentioned "  are  no  evidence  at  all  which 
will  affect  the  deceased  in  the  character  of  workman 
or  servant  other  than  of  the  contractor.     The  real 
relation  between  liie  parties  in  this^  action  depends 
upon  the  printed  conditions,  and  the  interpretation  of 
these  conditions  is  a  question  for  us,  and  we  must  look 
at  them  as  a  whole.    I  do  not  think  that  the  words 
under  "  conditions  of  employment " — ^namely  ,^  "  the 
owners  of  the  said  coUiery  and  works  are  hereinafter 
called  the  employer,"  are  material.    The  only  part 
which  is  useful  for  the  present  case  is  the  5th  olause» 
which  relates  to  persons  working  under  the  contractor 
only.    Now,  un^r  that  clause  the  deceased,  and  all 
other  persons  in  his  position,  must  be  presumed  to 
have  knowledge  of  the  conditions,  because,  by  clause 
4,  the  contractor  is  bound  to  require  every  pjenon 
working  under  ^iw>  to  obtain  a  copy  of  such  conditions 
and  to  inform  him  that  they  are  the  conditions  under 
which  persons  are  employed  at  the  coUiery  and  that 
he  is  bound  by  such  conditions.    Therefore  when  per- 
sons enter  into  the  employment  of  the  contractor'^  ^ 
not  of  the  mine  owner— they  must  be  presumed  to 
have  knowledge  of  these  conations  and  to  know  that, 
in  consideration  of  being  employed  at  the  work,  they 
are  bound  by  the  terms  of  sudi  conditions.    Well  that, 
undoubtedly,  establishes  a  privity  of  contract  between 
the  mine  owners  and  the  workmen  of  the  contractor. 
We  have  no  doubt  there  was  a  contract  between  the 
deceased  and  the  mine  owners — the  only  question  is, 
what  was  its  nature  ?    The  deceased  bound  himself, 
in  consideration  of  being  employed  by  Morris,  to 
abide  by  the  rules  which  are  laid  down  for  the  safety 
of  tiie  mine  and  for  the  guidance  of  the  persons  em- 
ployed there,  whether  they  be  workmen  or  other  per- 
sons employed  in  the  mine.    That  is  a  consideration 
which  is  ample,  because  the  mine  owner  oould  have 
prevented  his  being  employed  by  the  contractor  if 
the  deceased  had  not  bound  himself  by  those  condi- 
tions. 

Condition  3  shows  what  the  workmen  are  to  be 
bound  by — ^namely,  "  All  other  usual  and  customary 
terms  and  regulations  which  obtain  or  exist  with 
respect  to  the  employment  of  workmen  and  all  other 
persons  employed  at  the  coUiery,  whether  expressed 
in  writing  or  not,  shall  be  and  remain  in  fuU  force 
and  effect  as  part  of  the  contract  between  the 
employer  and  the  workmen  or  other  persons 
employed."  The  question  is,  does  that  condition  make 
the  deceased  a  servant  of  the  mine  owner  ?  I  do  not 
think  it  does  so.  That  condition  appliee  whether  the 
workman  is  or  is  not  a  servant  of  the  mine  owner  and 
therefore  it  does  not  seem  to  throw  any  additional 
light  upon  whe^er  the  deceased  was  a  servant  of  the 
mine  owner  or  the  contractor.  Primd  fade  a  man  Ss 
not  a  servant  of  two  masters.  There  is  no  evidence  in 
thii  case  to  put  adde  that  conclusion  or  to  show  that 
the  deceased^  although  he  was  bound  to  observe  all 
the  conditions  which  are  laid  down  for  the  guidance 
of  persons  employed  at  the  mine,  was  a  servant  of 
anybody  except  the  contractor.  I  have,  therefore, 
come  to  the  conclusion  that  the  judgment  was 
wrong* 

Chaitkell,  J. — ^I  am  of  the  same  opinion.    The 
whole  point  really  turns  upon  the  special  clauses  in 


Vd.  XLlX.        [j™  1,1901.]       THE  WEEKLY  REPORTER. 


498 


HiOH  CouBT.      Pearl  Assubakoe  Co.  «•  Soottish  Legal  Life  AssnuAsroE  Sooiety.      High  Court. 


the  book  of  oonditioiu  under  whidh  the  deoeased  was 
employed.  The  fifth  clause  shows  that,  in  addition 
to  the  contract  the  deceased  entered  into  with  the 
contractor,  he,  also,  entered  into  a  collateral  contract 
with  the  mine  owner.  The  only  question  that  we 
have  to  consider  is  whether  that  collateral  contract  is 
a  ccntraot  of  service  or  a  contract  personally  to 
execute  any  work  or  labour  within  section  10  of  the 
Employers  and  Workmen  Act,  1875.  It  is  a  matter 
of  some  little  difficulty,  but  it  seems  to  me  that 
although  there  was  a  contract  between  the  deceased 
and  the  defendants  it  was  not  a  contract  of  service 
within  the  meaning  of  that  Act.  There  is  an 
expression  of  opinion  in  the  judgment  of  Bigby, 
Ii.J.,  in  the  esse  of  Marrow  ▼.  Flimhy  and  Brough- 
ton  Moor  Coal,  <f;c.,  Co.  which  is  important  as 
showing  that  if  there  is  the  element  of  privity  of 
contract  between  plaintiff  and  defendant  it  would 
geoerally  negative  some  otiber  contract  with  some 
otiier  partv.  He  uses  that  expresiion  with  reference 
to  the  "butty  colliery  case^*  where  it  appeared 
that  the  intermediate  contractor  was  not  a  sub- 
contractor but  a  *'  butty-man,"  and  that  this  was 
known  to  be  a  mere  mode  of  doing  piece-work.  What 
I  understand  the  learned  judge  to  mean  is  that  when 
you  have  privity  of  contract  it  is  an  extremdy 
important  element  because  in  all  probability  it 
negatives  any  contract  with  anyone  else.  It  seems  to 
me  that  the  case  is  analogous  to  the  case  where  a  man 
employs  another  to  decorate  his  house  and  lays,  **  I 
will  not  have  any  workman  in  the  house  unless  he 
engages  to  behave  himself  properly  and  not  to  go 
over  my  carpets  with  his  dirty  l>oots  on."  That 
would  be  a  perfectly  good  arrangement,  but  it  would 
not  constitute  the  workman  the  servant  of  the  owner 
of  the  house.  Therefore,  though  there  was  a  contract 
between  the  deceased  and  the  defendants  it  was  not  a 
'  contract  of  service. 

Appeal  allowed*    Leave  to  appeal  given. 

Solicitors  for  the  appellants,  W,  Norton  Ellen,  for 
Edunn  Peace,  Liverpool. 

Solicitors  for  the  respondent,  Charles  Buwil  &  Go. 


Feb.  1. 


K.  B.  Div.  \ 

(Wills  and  Phillimore,  JJ.)  J 
Pearl  Assuranob  Co.  v*  SoornsH  Legal  Life 
AssuBANOE  Sooiety.  (a.) 

Friendly  $ocletiea — Industrial  insurance  companies — 
Transfer  of  members  —  Notice  to  society  whence  a 
member  is  sought  to  be  transferred — Collecting  Societies 
and  Industrie^  Insurance  Companies  Act,  1896  (59  & 
60  Vict.  c.  26),  s.  4  (2). 

It  is  provided  by  section  4  f2)  of  the  Collecting  Societies 
and  Industrial  Insurance  Companies  Act,  1896,  that, 
where  a  member  of,  or  person  insured  vnth,  a  collecting 
society  or  industrial  assurance  company  is  sought  to  be 
transferred  to  any  other  such  society  or  company,  the 
society  to  which  the  member  or  person  is  sought  to  be 
transferred  shall,  within  seven  days  of  his  application 
for  admission  to  that  society  or  company,  give  notice 
thereof^  in  writing  to  the  society  or  company  Jrom  which 
he  is  sought  to  be  transferred,  and,  by  section  14  (1)  (c), 
failure  to  give  such  notice  is  rnade  an  offence  under  the 
Act. 

A  person  insured  with  an  industrial  assurance  com- 
pany applied,  through  an  agent,  for  admission  to  a 
collecting  society.  At  the  time  of  the  applicaiion  he  was 
still  insured  in  the  company, 

{a.)  Beportedby  C.  Q.  Wilbbaham.  Esq.,  Barnster- 
at-Law. 


Held,  that  he  was  a  person  who  was  sought  to  be  trans-- 
f erred  to  the  society,  and  thai  the  society,  having  failed  to 
give  the  notices  required  by  section  4  (2)  of  the  above-* 
mentioned  Act.  was  guilty  of  an  offence  under  section 
14(l)(c). 

Case  stated  hj  an  alderman  of  the  City  of  London. 

An  information  was  preferred  by  the  appellant 
company  against  the  respondent  society  for  that  they 
did  not  within  seven  days  from  the  application  of 
one  William  Perkins,  a  person  insured  with  the 
appellant  company,  for  admission  to  the  respondent 
Bodety,  give  notice  in  writing  of  the  application  to 
the  app^ant  company  from  which  William  Perkins 
was  sought  to  be  transf^^rred,  and  that  the  default 
had  continued  up  to  the  date  of  the  information. 

There  was  a  second  information  which  alleged 
against  the  respondent  sooiety  a  similar  offence  in 
respect  of  Bebecca  Perkins,  the  wife  of  William 
Perldns. 

The  appellant  company  was  an  industrial  assurance 
compa&y,  within  the  meaning  of  the  above  Act,  and 
the  respondent  society  was  a  collecting  society  and 
was  duly  registered  under  the  Friendly  Societies 
Acts. 

Perkins,  who  was  called  as  a  witness  at  the  hearing 
of  the  information,  stated  that  he  and  bis  wife  had 
been  insured  in  the  office  of  the  appellant  company 
about  two  years,  and  that  a  collector  named  Jones, 
whom  he  had  known  as  a  collector  for  the  appellant 
company  had  in  or  about  the  month  of  June,  1900,  asked 
him  to  transfer  to  the  respondent  society.  He  assented 
to  this  and  signed  a  proposal  form  -in  the  respondent 
society  and  gave  up  to  the  collector  Jones  hit  books 
and  policies  in  the  appellant  company,  receiving  in 
liou  thereof  policies  in  the  respondent  society.  The 
policies  issued  by  the  respondent  society  were  in 
different  form  to  those  issued  by  the  appellant  oom- 
pany. 

At  the  time  this  transaction  took  place  Jones  had 
left  the  appellant  company  and  was  a  collector  of  the 
respondent  society. 

It  was  stated  by  a  witness  that  when  he  was  con- 
versing with  Perkins  at  his  bouse  the  assistant 
superintendent  of  the  respondent  sooiety,  aooom- 
panied  by  Joner,  came  in  and  stated  to  the  witness 
wat  Perkins*  insurance  had  be^i  transferred  to  the 
resi>ond6nt  society. 

No  notice  was  given  b^  the  respondent  society^  to 
the  appellant  company  within  the  meaning  of  section 


Tn 


he  two  policies  on  the  lives  of  Mr.  and  Mrs. 
Perkins  in  the  appellant  company  continued  m 
existence  up  to  the  day  when  the  informations  were 
heard,  and  the  appellant  company  admitted  that  it 
was  not  their  wish  or  intention  to  cancel  the  policies. 
The  alderman  held  that  as  the  policies  in  the  appel- 
lant company  and  those  in  the  respondent  company 
were  co-ezistent  there  could  be  no  transfer  or  seeking 
to  transfer  witbiu  the  meaning  of  section  4  (2),  and 
dismissed  the  information. 

Avory,  K.C.  (H.  W.  Bowsell  with  him),  for  the 
appellants. — The  alderman  ought  to  have  convicted. 
The  object  of  the  provisions  under  which  the  pro- 
ceedings were  taken  was  to  protect  assuracce  com- 
panies and  societies  of  the  class  referred  to  in  the  Act 
from  the  tridu  of  their  agents  and  collectors  who  for 
sake  of  t^e  commission  they  would  earn  soueht  to 
transfer  to  the  company  or  society  for  which  they 
aoted  the  members  or  persons  insured  in  other  com- 
panies or  societies.  The  present  was  just  the  sort  of 
case  which  the  Act  was  intended  to  provide  for.  The 
collector  Jones,  having  been  dismissed  from  the 
appellant  company,  obtains  employment  with  the 
respoi^dei^t  POOiety,  and   seeks  to  transfer   to  that 
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which  the  ooiinty  oomt  jndge  has  held  that  there 
mnBt  be  shown  sn  afiBiznatiYe  title  on!  the  port  of  the 
claimant  in  the  interpleader,  ncTertheless,  if  the 
^^oods  are  trust  goods,  there  is  no  sort  of  title  to  them 
m  the  execution  creditor.  He  had  no  right,  when 
trading  with  Mather,  to  seek  by  exeeution  to  get 
satisfaction  out  of  trost  property  of  a  debt  incurred 
by  Matber  with  him.  The  whole  basiB  of  the 
decisions,  of  which  Dowse  v.  Gorton  Im  the  last  and 
most  final,  is  that  assets,  as  they  are  acquired, 
whether  by  an  executor,  administrator,  or  a  trustee, 
who,  in  conformity  with  his  trust,  is  carrying  on  a 
business,  are  not  the  property  of  the  administrator, 
executor,  or  trustee,  out  form  part  of  the  trust 
property,  to  which  those  to  whom  tiie  executor, 
administrator,  or  trustee  in  trading  incurs  debts  have 
no  right  to  look  in  the  sense  of  being  able  to  seize 
them  under  an  execution,  because  they  are  the  goods 
— ^not  of  the  trader— but  of  the  trust.  I  will  refer  to 
two  passages  in  the  judgment  of  a  case  which  seems 
to  illustrate  that  point  very  well — ^namely.  In  re 
Morgan,  FiUgrem  v.  FUlgrem,  29  W.  E.  733,  18  Oh.  D. 
93.  In  that  case  the  business  of  a  testator  had  been 
carried  on  by  his  executor  in  conformity  with  the 
testator's  directions,  and  a  creditor  whose  debt  was 
incurred  by  the  executor  in  the  course  of  that 
tradinff  sought  to  enforce  rights  against  property 
which  liad  originally  been  the  property  of  the  testator, 
but  which  had  passed  to  the  executor  in  the  course 
of  canTing  on  the  business.  Fry,  J.,  before  whom 
the  case  was  first  heard,  said  (18  Gh.  D.,  at  p.  101) : 
«  The  argument  in  support  of  the  summons  has  almost 
;one  the  length  of  suggesting  tiiat  trust  property  in 
he  hands  of  a  trustee  may  be  seized  by  his  execution 
creditor.  In  my  judgment  nothing  is  plainer  than 
this — ^that  the  property  which  can  be  taken  under  an 
execution  is  only  that  property  to  which  the  execu- 
tion debtor  is  beneficially  entitled,  and  that  no 
property  of  which  he  is  only  a  trustee  can  be  taken.'* 
The  case  went  to  the  Court  of  Appeal,  and  in  giving 
judgment  there  Jessel,  M.R,  said  (18  Ch.  D.,  at  p. 
104;:  "At  a  subsequent  period  he  (the  creditor) 
issued  execution  against  the  chattels  of  his  debtor, 
and  among  other  chattels  were  tiie  leasehold 
premives,  and,  in  order  to  enable  the  sheriff  to  seize, 
the  lease  was  handed  to  him.  I  asked  the  counsel  if 
thesheriff  could  seize  trust  property  for  the  debt  of 
the  trustee,  and  it  was  admitted  that  he  could  not 
The  result  was  that  the  execution  gave  the  creditor 
no  better  title  than  he  had  before ;  therefore  he  got 
no  title  to  the  lease  under  the  execution,  and  there- 
fore he  has  no  legal  title  to  the  property,  and  as  to 
his  equitable  interest  he  must  be  postponed  to  the 
ceatuis  que  trust,**  That  the  creditor's  only  right  in  a 
case  of  this  kind  is  to  sue  personally  the  executor, 
administrator,  or  trustee  is,  I  think,  decided  by  tiie 
case  of  Dowse  v.  Gorton,  The  point  is  made  clearer  if 
one  turns  to  ihe  judgment  delivered  in  the  Ck>urt  of 
Appeal.  Lindley,  L.J.,  says.  In  re  Gorton  (40  Ch.  D., 
at  p.  542) :  "  Now,  let  us  look  at  the  rights  of  those 
who  have  dealt  with  the  executors  after  his  death. 
The  right  of  those  is  to  sue  the  executors.  I  believe 
there  are  some  very  exceptional  cases  in  which  sub-  ^ 
sequent  creditors  can  get  the  assets,  and  I  think  there 
is  authority  for  saying  that  funeral  expenies  can  be 
got  out  of  the  assets ;  but  with  those  exceptions  the 
right  of  subsequent  creditors  is  to  sue  the  executors. 
They  have  nothing  to  do  with  the  assets  of  the 
testator  at  all."  The  House  of  Lords,  when  the 
case  came  before  them,  though  they  varied  the 
order  of  the  Court  of  Appeal,  in  no  way  dissented 
from  that  decision.  Furtnermore,  there  is  a  case 
of  Evans  v.  Evam,  35  W.  B.  586,  34  Ch.  D.  597, 
which  was  cited  to  the  learned  county  court  judge, 
in   which  an    attempt   was  made   in   a   court   of{ 


equity,  by  a  creditor  who,  like  the  present  execu- 
tion creditor,  had  a  claim  against  the  administratrix 
of  an  estate,  who  was  carrying  on  the  busineei 
of  the  estate,  to  get  a  sort  of  charge  upon  goods 
which  were  in  the  possession  of  the  administratrix  in 
the  course  of  the  trading,  and  which  that  same  creditor 
had  supplied  and  had  not  been  paid  for.  In  the 
course  of  his  judgment  in  that  case  Cotton,  Ii.J., 
says :  **  The  creditor  cannot  have  any  direct  claim 
against  the  intestate's  estate.  He  cannot  have  anv- 
thing  higher  than  a  right  to  be  substituted  to  the 
right  of  the  administratrix  to  indemnity.  Where  a 
business  is  carried  on  by  a  trustee  with  proper 
authority,  and  he  buys  for  the  business  goods  for 
the  price  of  which  he  is  personally  liable,  tiie  c&tuis 
que  trust  cannot  say  to  the  trustee :  '  These  goods 
belong  to  us,  and  we  will  take  them  without  re^j^ard 
to  your  right  to  indemnity.'  But  have  the  creditors 
any  claim  against  the  goods  on  that  ground  F  The 
goods  now  in  question  were  acquired  for  the  purposes 
of  the  business,  and  went  into  the  business.  The 
infant  child  of  the  intestate  claims  them  as  belonging 
to  the  estate,  and,  in  my  opinion,  he  has  a  right  so  to 
claim  them,  subject  to  the  right  of  the  widow  to  be 
indemnified  out  of  them  against  all  claims  in  respect 
of  them  so  far  as  she  has  not  lost  such  right  by  being 
a  debtor  to  the  estate,  and  whether  she  has  lost  that 
right  is  a  question  depending  on  the  result  of  the 
general  account." 

It  appears  to  me  to  b  a  dear  that,  on  the  facts  of  the 
present  case — which  are  reaUy  undisputed — the  goods 
which  were  seized  come  within  these  decisions ;  and, 
so  far  as  common  law  is  concerned  they  became  as 
they  came  in  assets  of  the  trust  estate ;  for  it  is 
dear  both  from  Abbott  v.  FarfiU,  19  W.  B.  718. 
L.  B.  6  Q.  B.  346,  referred  to  by  Lord  Herschell 
in  Dowse  v.  Gorton,  and  from  Mosdey  v,  BendeU, 
19  W.  B.  619,  L.  B.  6  Q.  B.  338,  that  where  an 
executor  or  administrator  is  rightly  carrymg  on  his 
testator's  business  the  assets  acquired  in  the  course 
of  trading  as  they  come  in  beoome  assetl  of  the 
testator.  If  that  is  so,  something  also  follows  iu 
equity  which  it  appears  to  me  the  county  court  judge 
has  overlooked.  While  there  can  be  no  right  of  a 
creditor  created  in  the  course  of  the  trading  to  treat 
as  goods  of  the  trustee  goods  which  form  pert  of 
the  trust  estate,  still  it  seems  to  be  equally  dear 
that  the  trustee  has  a  right  and  an  interest  in  the 
goods,  because  he  has  a  right  to  an  indemnity  in  the 
nature  of  a  lien  upon  them.  It  necessarily  follows,  as 
it  seems  to  me,  that  the  trustee  has  a  right  to  prevent 
anybody  ixom  carrying  away  the  goods,  and  to  say  to 
everybody,  induding  the  oestuis  que  trust,  "I  am 
entitied  to  an  indemnity  out  of  these  goods  and  have, 
therefore,  a  pecuniary  interest  in  them."  If  when 
the  accounts  are  taken  it  turns  out  that  he  has 
received  from  the  trust  estate  more  than  the  amount 
of  the  liabilities  which  he  has  properly  incurred  in 
trading,  he  then  will  have  to  give  way  to  the  cestui 
que  trust,  for  there  is  nothing  in  respect  of  which  he 
need  be  indemnified,  but  untU  those  accounts  are 
taken  he  is  entitled  to  a  lien  over  the  assets.  A 
lien — putting  a^ide  the  question  of  bankruptoy — ^has 
always  been  hdd  to  be  a  suffident  title  in  a 
person  who  holds  property  not  his  own  to  hold  it  as 
against  the  world  until  the  lien  is  satisfied  or  dis- 
charged, or  proved  not  be  exist.  We  are  bound  to 
give  effect  to  the  equitable  rights  of  a  trustee  who, 
properly  and  in  conformity  with  the  obligation  of 
his  trust,  is  carrying  on  a  bueioess  for  the  benefit  d 
the  trust  estate.  I  will  again  refer  to  Dowse  ▼. 
Gorton,  which,  when  properly  read,  seems  to  me  to 
cover  most  of  the  points  in  the  present  case.  Iiord 
HerscheU  says  ( [1891]  A.  C,  at  p.  199) :  "  I  think  it 
is  clear  that  where  a  business  has  been  carried  oo 
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nnder  such  an  authoiil^  as  was  conferred  upon  the 
execntors  by  the  will  of  this  testator,  they  (the 
exeoutors)  would  be  entitled  to  a  general  indemnity 
out  of  the  estate  as  against  all  persons  claiming 
under  the  will."  So  abo  Lord  Miaonaghten  (at  p. 
203)  says:  << Creditors  of  a  deceased  trader  whose 
business  has  been  continued  by  his  exeoutors,  when 
they  come  for  an  administration  decree,  must  treat 
the  continuance  of  the  business  either  as  proper  or 
improper.  If  the  busineis  has  been  properly  con- 
tinued as  between  the  executors  and  the  creditors 
(t.e.,  the  creditors  of  the  old  estate  of  the  testator),  or  if 
the  creditors  choose  to  treat  it  so,  which  comes  to  the 
same  thiuK,  the  exeoutors  are  entitled  to  be  indemnified 
against  aU  liabilities  properly  incurred  in  carrying  it 
on." 

But  perhaps  the  fullest  and  clearest  exposition  of  the 
rights  of  Mather  in  this  case,  in  whose  shoes,  subject 
to  the  bankruptcy  point  to  which  I  am  presently 
coming,  the  trustee  stands,  is  given  by  Jessel,  M.B., 
in  In  re  Johnson,  Shearman  v.  Bohinsont  decided  in 
18S0.  He  says  (15  Cfa.  D.,  at  p.  552) :  <'  I  uoderstand  the 
doctrine  to  be  this,  that  where  a  trustee  is  authorized 
by  a  testator,  or  by  a  settlor — for  it  makes  no  differ- 
ence— to  carry  on  a  business  with  certain  funds  which 
he  gives  to  the  trustee  for  that  purpose,  the  creditor 
who  trusts  the  executor  has  a  right  to  eay,  '  I  had 
the  personal  liability  of  the  man  I  trusted  and  I  have 
also  a  right  to  be  put  in  his  place  against  the  assets ; 
that  is,  I  have  a  right  to  the  benefit  of  indeomity  or 
lien  which  he  has  against  the  assets  devoted  to  the 
purposes  of  the  trade.'  The  first  right  is  his  general 
right  by  contract ;  because  he  trusted  the  trustee  or 
executor  he  has  a  personal  right  to  sue  him  and  to 
get  judgment  and  make  him  a  bankrupt.  The  second 
right  is  a  mere  corollary  to  those  numerous  cases  in 
equity  in  which  persons  are  allowed  to  follow  trust 
assets.  The  trust  assets  having  been  devoted  to 
carrying  on  the  trade,  it  would  not  be  right  that  the 
cestui  que  trust  should  get  the  benefit  of  the  trade 
without  paying  the  liabilities;  therefore  the  court 
says  to  lum,  '  Tou  shall  not  set  up  a  trustee  who 
may  be  a  man  of  straw  and  make  him  a  bankrupt  to 
avoid  the  responsibility  of  the  assets  for  carrying  on 
the  trade ' ;  the  court  puts  the  creditor,  so  to  speak, 
as  I  understand  it,  in  the  place  of  the  trustee.'* 

Therefore  the  case  stands  thus :  The  trustee  Mather 
has  a  right  at  any  moment,  and  with  regard 
to  any  of  l£e  assets  of  the  trust  estate,  to  say,  "  These 
shall  not  be  taken  away  from  me.  I  have  a  right  to  an 
indemnity  personal  to  myself,  and  to  that  extent  also 
I  have  a  right  of  indemnity,  indirectly,  on  behalf  of 
the  creditors  of  the  estate,  who  can  oxdy  get  at  the 
assets  through  me."  He,  therefore,  clearly  has  much 
more  than  the  interest  of  a  bare  trustee  in  these 
assets.  He  has  by  the  well-established  rules  of 
equity  a  direct  personal  interest  in  maintaining  his 
lien  over  them. 

The  only  question  left  appears  to  me  to  be  this : 
Will  this  equitable  rig;ht  be  sufficient  to  enable 
Mather  to  succeed  as  against  the  execution  creditor  in 
an  interpleader  issue  P  It  must  be  conceded  that  the 
execution  creditor  himself  had  no  right,  but  it  is  also 
clear  that  in  interpleader  prooeedinxs  the  claimant 
must  show  that  he  lias  a  definite  title  in  himself  to 
the  goods.  Supposing,  then,  that  we  are  dealing  with 
Mather,  had  he  such  a  definite  title  or  interest  ?  I 
think  he  had.  It  has  been  held  in  more  than  one  case 
that  in  interpleader  cases,  now  at  any  rate,  the  law 
is  bound  to  recognize  equitable  rights.  The  first  case 
I  know  of,  though  there  may  be  others,  is  Ruaden  v. 
Pope,  16  W.  B.  1122,  L.  B.  3  Ex.  269.  Then  there 
ii  the  case  of  Duncan  v.  Gashin,  23  W.  B.  561,  L.  B. 
10  C.  P.  554,  in  which  the  late  Lord  Bsher  em- 
phatically lays  down,  at  p.  558,  the  duty  to  look  at 


the  equities  in  interpleader  issues.  The  most  recent 
authority  is  a  dedsion  of  Mathew  and  Wills,  JJ., 
in  Usher  v.  MaHin,  24  Q.  B.  D.  272,  38  W.  B.  Dig. 
20,  in  which  they  distinguished  the  case  of  Richards 
V.  Jenkins,  35  W.  B.  355, 18  Q.  B.  D.  451,  in  the  Court 
of  Appeal,  which  at  first  sight  seems  to  be  to  the 
contrary  effect. 

In  the  county  court  judge's  judgment  in  the  present 
case  somethiog  is  said  about  the  form  of  the  judgment 
being  against  Mather  as  trustee.  I  cannot  quite 
understand  that,  though  there  may  be  something 
which  explains  it.  I  think  I  ought  to  assume  in 
favour  of  the  execution  creditor  that  he  has  a  perfectly 
good  judgment,  and  I  do  so  assume.  Now  there 
comes  the  question.  Assuming  that  Mather  had  this 
right  of  title,  as  Jessel,  M.B.,  calls  it,  what  is  the 
position  of  the  trustee  in  bankruptcy — the  claimant  ? 
Section  44  of  the  Bankruptcy  Act,  1883,  is  plain  and 
explicit  that  Mather's  trust  property  ^d  not  pass  to 
the  trustee  in  bankruptcy.  It  is  not  property  which 
is  divisible  among  his  creditors,  that  is  dear.  But, 
on  the  other  hand,  it  is  equally  dear  to  me  that  here, 
\i  I  rightly  construe  the  decisions  of  equity,  there  is — 
to  use  the  expression  of  a  great  master  of  equity,  Sir 
George  Jessd,  M.B.— an  actual  interest  in  the  nature 
of  a  lien  or  right  of  indemoity  over  this  property,  and  if 
judgment  should  pass  for  the  execution  croditor  away 
go  the  goods  and  the  property,  and  the  trustee's 
right  of  lien  is  defeated.  I  think  it  has  always  been 
held,  and  has  always  been  treated,  as  part  of  the  law 
of  bankruptcy  that  if  a  person  is  founa  in  possession 
of  goods  of  which  he  may  be  described  as  the  trustee 
in  one  sense,  but  over  which  he  has  a  lien— for 
instance,  as  a  factor — although  the  goods  were  never 
hdd  to  pass  under  section  44  or  tne  corresponding 
section  of  earlier  Bankruptcy  Acts,  the  trustee  in 
bankruptcy  was  not  bound  to  part  with  those  goods 
until  it  had  been  shown  that  the  lien  had  been 
satisfied.  In  sudi  cases  the  trustee  has  a  right  to  see 
that  the  lien  is  maintained  in  the  interest  of  the 
creditors  of  the  estate.  In  this  connection  I  will  quote 
from  Williams  on  Bankruptcy  (7th  ed.),  p.  177,  where 
he  says :  ''  Thirdly,  there  is  the  class  of  trusts  where 
the  bankrupt  trustee  has  not  the  absolute  or  general 
property,  but  only  a  spedal  propertv — ^for  example, 
where  the  property  is  vested  in  tiie  bankrupt  as  an 
agent,  such  as  a  factor  intrusted  with  goods  to  sdl 
for  his  prindpal,  or  a  bank<>r  intrusted  with  bills  for 
collection.  Such  property,  if  distinguishable  from  the 
mass  of  the  bankrupt's  property,  does  not  pass  to  the 
trustee  in  bankruptcy,  but  the  trustee  has  a  right  to 
enforce  any  lien  or  other  right  on  the  goods  or  otiier 
property  in  his  potsession  which  the  bankrupt  factor 
would  have  had  against  his  prindpal  had  he  remained 
solvent." 

It  appears  to  me  that  in  equity  the  carrying  on  of  a 
business  of  this  kind  gives  an  emiitable  lien,  and  I  do 
not  see  why  the  trustee  in  bankruptcy  ought  not  to 
have  the  bcoiefit  of  that  lien.  Though  no  doubt  the 
property  cannot  be  said  to  be  property  divisible  among 
the  creditors,  being  trust  property,  yet  it  ought  to  be 
said  that  it  is  property  in  which  the  trustee  has  an 
interest  in  the  nature  of  a  lien,  and  every  trade 
creditor  who  has  a  risht  to  prove  against  Mather's 
estate  in  respect  of  dd)ts  incurred  by  Mather  in  the 
course  of  carrying  on  the  business  has  also,  through 
Mather,  aright  to  the  satisfaction  of  his  debt  by 
means  of  the  lien  which  Mather  had  over  what 
is  no  doubt  in  one  sense  trust  property.  It  seems  to 
me,  therefore,  tiiat  that  lien  has  passed  to  the  trustee 
in  bankruptcy,  and  I  think  that  judgment  should  be 
given  in  his  favour.  It  follows  from  what  I  have 
■aid  that  the  trustee  cannot  deal  with  these  assets, 
because  the  ces^is  que  iirusit  will  have  a  right  to  have 
them  brought  into  account.    All  we  dedde  is  that  the 
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Court  of  Appeal. 


In  bb  BbXiHAM. 


Court  of  Appbai.. 


trustee  in  bankruptcy  of  Mather  has  established  sudh 
a  right  against  the  defendant — the  execution  creditor 
— as  entitles  him  to  succeed  in  the  interpleader  issue. 

Lawranoe,  J.y  concurred. 

Appeal  allowed. 

Solicitors  for  the  daimant,  Wremted  &  Hindt  for 
BcoU  &  Holmes,  Bradford. 

Solicitor  for  the  defendant,  G.  J,  B,  Sttibhs,  for 
Oaunt,  Hinee,  &  BoiAomdey,  Bradford. 


(Sourt  of  AppiaU 


From  Chan.  Div.    1 
(Bigby,  Collins,  and 
Stirling,  L.JJ.)     J 


April  16. 


In  re  Belham. 
Richardbs  v.  Yatbs.  (o.) 

Administration  —  Creditor  adminietrator  —  Right  of 
retainer — Form  of  administration  bond — "  -^o^  unduly 
prefer,'* 

An  administrator  may  retain  his  own  debt  as  against 
debts  of  equal  degree,  notuHthstanding  that  the  adminis- 
tration  bond  provides  for  a  due  course  of  administration 
**mteably  and  proportionably  afid  according  to  the 
priority  required  by  law,  and  not  unduly  preferring  his 
own  debt.** 

Nunn  V.  Barlow,  1  Sim,  &  St,  •  588,  and  Daries  v. 
Parry,  47  W.  R,  429,  [1899]  1  Ch  602,  considered  and 
followed. 

This  was  an  appeal  from  a  decision  of  Joyce,  J. 

The  intestate  Belham,  who  died  on  the  26th  of 
October,  1898,  was  at  the  time  of  his  death  indebted 
to  the  plaintiff  and  the  defendant  in  respect  of  certain 
contracts  which    he  had   entered   into   with   them 


he  defendant  took  out  letters  of  administration  to 
the  estate,  and  entered  into  ^e  usual  administration 
bond  as  settled  in  In  the  Goods  of  Brackmbury,  25  W.  B. 
698,  2  P.  D.  272.  The  bond  provided  (inter  alia) 
that  the  administrator  should  well  and  truly 
administer  the  estate  and  effects  of  the  deceased 
'*  according  to  law— that  is  to  say,  do  pay  all  and 
singular  the  debts  which  he  did  owe  at  his  decease 
in  a  due  course  of  administration  rateably  and 
proportionably  and  according  to  the  priority  required 
by  law,  and  not  unduly  preferring  his  own  debt  or 
the  debts  of  any  other  of  the  creditors  of  the  deceased 
by  reason  of  his  being  an  administrator  as  aforesaid." 

The  plaintiff  took  out  an  origpmating  sxmmions  for 
the  administration  of  Belham's  estate,  and  an 
administration  order  was  made  by  Kekewich,  J., 
directiog  accounts  and  inquiries.  The  master 
certified  the  total  debts  at  £3,350,  of  which  £957  was 
due  to  the  defendant,  and  the  personal  estate  out- 
standing he  certified  at  £966  148.  6d. 

The  defendant  claimed  to  exercise  his  right  of 
retainer  upon  the  authority  of  the  decLsion  of  Bomer, 
J.,  inthecaseof  2>aviM  v.  Parry,  4:7  W.  B.  429,  [1899] 
1  Ch.  602,  that  a  bond  in  the  form  of  that  in  the 
present  case  gave  a  creditor  administrator  the  power 
of  preferring  so  long  as  he  did  not  do  it  unduly,  the 
bond  leaving  it  open  to  the  administrator  to  retain 
his  own  debt  so  long  as  he  did  not  do  so  unduly. 

On  the  11th  of  l&rch,  1901,  the  plaintiff  moved  iu 
the  Probate  Division  before  Barnes,  J.,  asking  that 

(a.)  Beported  by  S.  E.  Williams,  Esq.,  Barrister- 
at-Law. 


the  bond  might  be  varied  by  striking  out  the  word 
<<  unduly,"  or  otherwise  to  alter  it  so  as  to  carry  out 
the  intention  of  the  court,  or  that  in  the  alternative 
the  grant  of  administration  to  the  defendant  mig^ht 
be  revoked  and  administration  re-issued  to  some  other 
person.  Barnes,  J.,  refused  the  motion,  holding  that 
he  could  not  alter  the  bond,  as  the  court  could  not  make 
a  new  contract  with  the  administrator.  His  lordship 
considered  hims^  bound  hyDavies  v.  Parry,  though  he 
expressed  some  doubt  as  to  the  correctness  ox  the 
decision,  and  that  as  the  creditor  administrator  had 
not  acted  improperly  the  court  would  not  revoke  the 
grant. 

The  matter  was  then  brought  before  Joyce,  J.,  upon 
the  further  consideration  of  the  administration  action, 
and  the  learned  judse  declared  that  the  defendant  as 
administrator  of  a  deceased  intestate  was  entitled  to 
retain  out  of  the  assets  of  the  deceased  the  amount  of 
the  debt  owing  to  him.  EUs  lordship  considered 
himseU  bound  by  Davies  v.  Parry,  with  which  he 
agreed.  From  this  decision  the  plaintiff  now 
appealed. 

Griffith-Jones  and  Morgan  Griffith-Jones,  for  the 
appellant. 

Ingpen,  K.C,,  and  Whinney,  for  the  respondent. 

BiGBY,  L.J.,  said  he  wm  of  opinion  that  the 
decision  of  the  learned  judge  below  was  right.  No 
doubt  there  were  cases  in  which  one  could  wish  the 
law  were  simpler,  but  as  the  law  stood  a  person  who 
obtained  the  right  to  administer  had  a  right  to  retain 
a  debt  due  to  him.  If  the  assets  were  sufficient  for 
payment  of  debts  no  question  could  arise,  but  where 
this  was  not  the  case  the  rule  often  resulted  in  no 
debts  being  paid  except  that  of  the  administrator. 
His  lordship  agreed  that  Joyce,  J.,  was  right  in  hold- 
ing that  the  right  of  the  administrator  mu«t  prevail. 

Collins,  L.J.,  was  of  the  same  opinion,  and  said 
that  the  question  was  in  substance  decided  by 
Nunn  V.  Barlow,  1  Sim.  &  St.  588,  and  followed  by 
other  decisions.  The  ordinary  administration 
decree  directs  the  debts  to  be  paid  rateably  and 
according  to  law,  and  the  usual  administration  bond 
does  but  write  at  huge  what  the  ordinarv  administra- 
tion decree  directs.  To  pay  debts  *'  rateably  "  is  a  duty 
imposed  by  the  decree,  and  the  case  of  Nunn  v. 
Barlow  decides  that  the  right  of  retainer  is  not 
incompatible  with  an  administration  decree.  That 
seems  to  dispose  of  the  remarks  of  Bamei,  J.,  on  the 
case  of  Davies  v.  Parry.  The  words  in  the  usual 
administration  bond  add  nothing  to  the  law.  Unless 
the  bond  can  be  construed  as  a  waiver  by  the 
administrator  of  his  retainer  the  right  to  retain 
remains.  In  the  present  case  the  administrator  had 
not  renounced  his  rights  and  consequently  he  still  had 
the  right  to  retain. 

Stibling,  L.  J.,  WAS  of  the  same  opinion  and  said : 
Bomer,  J.,  in  Dalies  v.  Parry  refers  to  the  terms  of 
the  administration  bond  which  impose  on  the  adoiinis- 
trator  the  duty  to  x>ay  debts  rateably  and  according 
to  law  not  unduly  preferring  his  own  debt.  On  that 
heremaria.that  the  administrator  is  not  prohibited 
from  preferring  his  own  debt  so  long  as  he  does  not 
do  it  unduly.  What  does  that  mean  ?  Clearly  that 
he  is  not  to  pay  his  own  debt  in  priority  to  debts  of  a 
higher  degree.  The  right  of  retainer  is  given  to  an 
administrator  by  reason  of  his  being  both  creditor  and 
administrator  and  therefore  unable  to  sue  himself. 
In  the  present  case  there  had  been  no  undue  preference, 
and  the  decision  below  must  be  affirmed. 

Appeal  dismissed. 

Solicitors,  Woosnam  &  Smith,  for  Smith  it*  Davits, 
Aberystwith ;  E,  B.  Worrell  <fc  Son. 
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C.  A«       In  bb  An  Abbitration  bbtwbbn  Mastbbs  akd  the  Gbeat  Wsstbbn  Railway  Co. 


O.A. 


From  Q.  B.  Div.  ) 

(A.  L.  Smith,  M.B.,  and  Collins  |  Maroh  27. 

and  Bomer,  L.JJ.)  j 

In  re  An  Abbitbation  between  Mastbbs  and  the 
Gbeat  Westbbn  Bailway  Co.  (a.) 

Lands  Glausea  Acts — Compensation — Interest  in  land — 
Taken  or  injuriously  affected — Right  of  lessee  of 
minerals  to  sink  pits — Reasonable  approval  of  lessor 
— Lands  Clauses  Consolidation  Act,  1845  (8  ife  9  Vict, 
c.  18),  s.  68. 

The  owner  of  land  on  which  there  was  a  colliery 
demised  by  lease  for  a  term  of  years  the  colliery,  with  its 
buildings,  pits,  and  shafts,  and  also  the  minerals  in  and 
under  the  adjoining  land.  The  lease  contained  a  proviso 
iJiat  the  lessee  might  at  any  time  during  the  term,  on 
giving  notice,  sink  a  pit  or  pits  on  any  part  of  the  land 
the  surface  of  which  was  not  demised,  but  so  that  the 
position  of  such  pit  or  pits  should  be  subject  to  the  reason- 
able approval  of  the  lessor,  his  heirs  or  assigns.  The 
lessor  afterwards  agreed  to  sell  a  portion  of  the  surface  to 
•a  railway  company,  and  the  company  gave  notice  to  the 
lessee  to  treat  in  respect  of  any  interest  which  he  might 
have  in  such  portion.  On  the  same  day  the  lessee  gave 
the  lessor  notice  of  his  intention  to  sink  a  pit  in  that 
portion  of  the  land. 

Held,  that  the  lessee,  under  the  proviso  in  the  lease,  had 
an  interest  in  the  land  taken  by  the  company,  for  the  loss 
of  which  he  was  entitled  to  compensation  under  section 
68  of  the  Lands  Clauses  Consolidation  Act,  1846. 

Appeal  from  the  judgment  of  a  Di visional  Court 
(Dauing  and  Backnill,  Jj.)  on  a  speoial  ease  stated  in 
an  arbitration  under  the  Lands  Clauses  Consolidation 
Act,  1846  [ante,  p.  29,  [1900]  2  Q.  B.  677). 

By  a  lesse  dated  the  24th  of  June.  1891,  Colonel 
Vaughan  Lee,  who  was  the  freeholder  of  certain 
land  in  the  county  of  Glamorgan,  demised  to  ^Hiomas 
James  Masters  for  a  term  of  sixty  years  the  portion 
of  that  land  which  was  coloured  yellow  on  the  plan 
annexed  to  the  lease  and  the  colliery  buUdings 
thereon  and  the  pits  and  shafts  then  open  thereon, 
and  also  the  minerak  lying  in  and  under  the  whole 
of  the  land.  And  it  was  provided  that  the  lessee 
should  have  the  right  at  any  time  during  the  term, 
on  giving  notice,  to  sink  a  pit  or  pits  on  anv  part  of 
the  land  other  than  that  coloured  yellow,  but  so  that 
the  position  of  such  pit  or  pits  should  be  subject  to 
the  reasonable  approval  of  the  lessor,  his  heirs  or 
assigns,  or  his  or  their  agent  for  the  time  beins:. 

On  the  26th  of  May,  1898,  the  Great  Western 
Bailway  Co.,  leaving  previously  agreed  to  purchase 
from  Colonel  Vaughan  Lee  the  surface  of  five  and 
a-half  acres  of  the  land  other  than  that  coloured 
yellow,  gave  notice  to  Masters  to  treat  in  respect  of 
any  interest  which  he  miffht  have  in  the  land  which 
they  had  so  agreed  to  purdiase. 

On  the  same  day  Masters  gave  notice  under  the 
lease  to  the  agent  of  Colonel  Vaughan  Lee  of  his 
intention  to  sink  a  new  pit  upon  part  of  the  land 
specified  in  the  notice  to  treat. 

llie  lessor  never  gave  the  required  leave  to  sink 
a  pit,  and  the  railway  company  entered  upon  the 
land. 

Masters  claimed  compensation  in  respect  of  his 
interest  in  the  land  taken  by  the  company,  and  the 
matter  was  referred  to  arbitration  under  section  68  of 
the  Land  Clauses  Consolidation  Act. 

The  arbitrator  awarded  the  claimant  £8,900  as 
compensation  for  the  loss  of  his  right  to  sink  a  pit  or 
pits  on  the  land  taken  by  the  company. 

(a.)  Beported  by  F.  G.  BtioEBB,  Esq.,  Barrlster- 
at-Law, 


The  facts  and  the  atgnments  are  fully  set  out  cmte, 
p.  29. 

The  question  was  whether  the  qualified  right  con- 
ferred on  the  claimant  by  the  lease,  to  sink  a  pit  in 
land  the  surface  of  which  was  not  demised  to  him, 
gave  him  an  interest  in  that  land  which  was  the  sub- 
ject of  compensation  nnder  seotion  68  of  the  Lands 
Clauses  Consolidation  Act. 

The  Divisional  Court  gave  judgment  in  favour  of 
the  claimant. 

The  railway  company  appealed* 

Laioson  Walton,  K,C,,  Page,  K^C,  and  Howard 
Wright,  ioT  the  rdlway  company. 

Gripps,  K,C,,  James  Fox,  and  MacSwinney,  for  the 
claimant 

A.  L.  Smith,  M.B. — ^The  question  in  this  appeal  is 
whether  the  award  which  the  arbitrator  has  made  in 
favour  of  Masters  against  the  railway  company  for 
£8,900  ought  to  be  set  aside,  on  the  ground  that  he 
had  no  jurisdiction  to  award  auythiog  at  all. 

The  short  facts  of  the  case  are  the^ :  In  1891,  Colonel 
Vaughan  Lee,  who  was  the  owner  of  a  considerable 
piece  of  property  in  Wales,  leased  the  minerals  to 
Masters.  Masters  spent  a  large  sum  of  money  on 
the  colliery,  and  no  doubt  he  acquired  a  very  valuable 
ri|;ht,  and  he  had  sixty  years  in  which  to  work  the 
mmeralfl.  He  had  then  only  one  shaft  from  which  to 
work  the  minerals,  but  by  the  lease  he  was  entitled  to 
make  other  shafts  in  order  that  he  might  more 
advantageously  work  the  minerals  under  different 
parts  of  the  lund.  In  1898  the  Great  Western  Bail- 
way  Co.  entered  into  an  agreement  with  Colonel 
Vaughan  Lee  to  purchase  5^  acres  of  the  surface  of 
this  land,  and,  having  constructive  notice  of  the  lease 
to  Masters  and  of  the  provision  in  that  lease  whereby 
Masters  had  the  right  of  sinking  other  shafts,  they 
gave  him  notice  to  treat — that  is  to  say,  to  sell  to  them 
whatever  interest  he  might  have  in  the  5^  acres  which 
they  were  taking  or  had  taken.  There  can  be  no 
doubt  that  he  had  this  interest  in  the  5^  acres — ^viz., 
the  right  to  sink  shafts  therein  for  the  purpose  of 
winning  the  minerals,  and,  on  the  matter  going  to 
arbitration,  the  arbitrator  awarded  him  £8,900  as 
compensation  for  that  right  having  been  taken 
away  from  him  by  the  nulway  company. 

The  point  is  now  taken  that  the  arbitrator  had  no 
jurisdictipn  to  award  Masters  anything  at  all,  and 
that  is  sought  to  be  made  opt  in  this  way.  It  is  said 
that  he  had  not  an  unfettered  right  to  make  a  shaft  in 
this  5^  acres.  The  clause  in  the  lease  which  gives 
him  the  power  to  sink  a  pit  or  pits  on  any  part  of  the 
land,  other  than  that  of  which  the  surface  was  demised 
to  him,  ends  with  this  proviso,  ''but  so  that  the 
position  of  such  pit  or  pits  be  subject  to  the  reason- 
able approval  of  the  laia  lessor,  his  lieirs  or  assigns,  or 
his  or  their  agent  for  the  time  being."  It  is  said 
therefore  that  his  right  was  fettered  with  iJiis,  that 
the  lessor  might  disapprove  on  reasonable,  or  the 
lessor's  assignees  might  disapprove  on  reasonable 
grounds.  No  evidence  was  given  to  show  that  the  lessor 
had  any  reasonable  grounds  for  disapproving. 
Then  had  the  Great  Western  Bailway  Co  P 
I  will  assume  in  their  favour  that  they  are 
«  assigns  "  within  the  meaning  of  the  clause,  bat  can 
it  be  reasonable  on  their  part  that,  because  they  are  a 
railway  company  taking  the  surface  of  land  with  notice 
of  a  man's  right  to  dig  and  sink  shafts  in  that  land, 
they  should  lay  their  line  on  the  surface  and  then  say 
to  him  that  for  that  Teason  he  shall  not  sinJc  any  shafts ; 
and,  further,  that  they  will  put  him  to  the  cost  of 
£8,900  to  go  elsewhere  ?  I  cannot  imagine  anything 
more  unreasonable.  Under  the  drcumstances  I  think 
that  the  arbitrator  was  justified  in  saying  that  the 
k  right  was  unfettered,  because  neither  the  lessor  nor  the 
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railway  company  could  on  any  reasonable  grounds 
refuse  Masters  leave  to  sink  a  shaft,  and  that  he  had 
jurisdiotion  to  award  the  amount  of  compensation 
which  he  thought  Masters  was  entitled  to.  The 
appeal  must  be  dismissed. 

Collins,  L.J.~I  am  of  the  same  opinion.  It  is 
admitted  that  the  railway  company  took  subject  to 
the  burden  of  the  conditions  in  the  lease,  and  I  wiU 
assume  in  their  favour  that  th^  are  entitled  to  the 
benefit  of  the  limitation  upon  we  burden,  that  they 
are  to  be  the  persons  subject  to  whose  reasonable 
approval  a  pit  is  to  be  sunk  in  any  particular  position. 
That  narrows  the  point  down  to  this,  whe&er  the 
purchasers  of  a  piece  of  the  lessor's  land,  by  setting 
up  that  the  purposes  for  wiiioh  they  intend  to  use  it 
are  such  as  to  make  it  exoeedinffly  undesirable,  not  to 
say  impossible,  that  a  pit  should  be  sunk  in  it,  are 
thereby  ipso  fado  entitled  to  take  the  land  free  from 
the  obligation  of  paying  anything  whatever  to 
compensate  the  lessee  for  the  loss  of  the  right 
he  might  otherwise  have  to  sink  a  pit  in 
their  land.  It  is  .obvious  that  such  a  principle 
of  immunity  would  have  the  efifect  of  wiping  out  the 
whole  obligation  of  the  lessor's  covenant  The  lessor 
might  the  next  day  sell  every  acre  of  the  land  in  respect 
of  which  he  had  undertaken  this  obligation  for 
building  or  other  purposes,  which  would  render  it 
exceedingly  undesirable  that  a  pit  should  be  sunk 
there.  The  case  caimot  be  decided  by  any  suc^  oou- 
sideration  as  that.  The  railway  company  are 
purchasing  land  which,  as  it  stands,  has  no  railway 
upon  it,  and  steps  are  being  taken  whereby  all  rights 
injuriously  affected,  by  their  taking  the  land  compul- 
sorily,  are  to  be  assessed.  The  lessee  at  this  moment 
has  the  right  reserved  by  the  covenant,  and  the 
arbitrator  has  to  assess  the  value  of  this  right 
whether  any  steps  have  been  taken  to  enforce 
it  or  not.  He  has  to  consider  whether  the  land 
taken  by  the  company  is  in  such  a  position 
as  to  make  it  necessary  or  desirable  for  the  lessee  to 
sink  a  pit  there.  He  hu  also  to  consider  the  question 
whether  the  owner  of  the  land,  when  he  knows  where 
the  lessee  desires  to  make  the  pit,  could  reasonably 
refuse  to  give  his  assent.  Having  taken  these  matters 
into  consideration  he  is  to  assess  the  value  of  the 
lessee's  riffht.  That  is  precisely  what  the  arbitrator 
has  done  nere,  and  it  is  fair  to  suppose  that  he  has 
given  due  weight  to  the  views  of  the  company.  It 
seenu  to  me  that  the  decision  of  the  court  below  is 
perfectly  right,  and  I  desire  to  express  my  entire 
concurrence  with  the  reasoning  of  the  judgment  of 
Darlmg,  J. 

Bomeb,  L.J.,  concurred. 

Appeal  dismisied. 

Solicitors  for  the  claimant.  Bell,  Brodridc,  4b  Gray, 
for  Linton  &  C.  A  W.  Kenshole,  Cardiff. 

Solicitor  for  the  railway  company,  B,  B  Nelson, 


Mazoh  20,  21. 


From  Chan.  Div. 

(Rigby,  Yau^han  Williams, 

and  Stirhng,  L.J  J.) 

BiTBEows  v.  Matabele  Gold  Beefs  and  Estates 
Co.  (Limited),  (a.) 

Company  —  Shares  —  Underwriting  —  ApplicaJtion  of 
shares  in  payment  of  commission^^Campanies  Act, 
1900  (63  dk  64  Vict.  c.  48),  s.  8. 

A  company  agreed  to  grant  the  undertvriters  of  an 

(a.)  Beported  by  J.  I.  Stibung,  Esq.,  Barrister- 
at-Law. 


issue  of  shares  proposed  to  he  made  to  existing  share-- 
holders  of  the  company  an  option  to  an  agreed  date  to 
take  15,000  £l  sTuircs,  part  of  the  proposed  issue,  at  the 
price  of  £2  lOa.  per  share.  The  shares  in  fact  stood  at 
a  much  higher  price  than  £2  lOa.  per  share. 

Held,  that  Vie  proposed  arrangement  was  an  appliea- 
tion  of  shares  in  payment  of  commission  in  consideration 
of  underwriting,  and  was  prohibited  by  section  8  (2)  of 
the  Companies  Act,  1900. 

Decision  of  Farwell,  J.  (ante,  p,  428),  confirmed. 

This  was  an  appeal  from  a  decision  of  Farwell,  J. 
(reported  ante,  p.  428). 

The  facts  are  fully  set  out  in  the  report  of  tiie  case 
in  the  court  below. 

Shortly  stated,  a  motion  was  brought  by  the  plain- 
tiff on  behalf  of  himself  and  all  other  shareholders  of 
the  defendant  company  to  restrain  the  defendant 
company  from  oarrymg  into  effect  an  agreement  or 
agreements  made,  or  about  to  be  made,  by  the 
defendant  company,  whereby,  in  consideration  of  the 

Eintee  of  the  issue  of  60,000  shares  of  the  company 
of  an  issue  of  80,000  shares  of  £1  each  o£fored 
be  company  to  its  shareholders),  the  companv 
agreed  to  give  to  the  persons  or  person  giving  such 
guarantee  an  option  to  the  30th  of  June,  1901,  on 
16,000  unissued  shares  of  £1  each  of  the  company  at 
the  price  of  £2  lOs.  per  share ;  or,  in  the  alternative, 
an  injunction  to  restrain  the  defendant  company  from 
applying  or  agreeing  to  apply  any  of  its  shfures  or 
capital  money  directlv  or  indirectiy  in  the  payment 
of  a  coomiission  or  allowance  to  any  person  in  con- 
sideration of  his  subscribing,  or  agreeing  to  subsoribe, 
for  aU  or 'any  part  of  an  issue  of  80,000  shares  of  £l 
each  of  the  defendant  company  offered  to  its  share- 
holders in  accordance  witii  the  terms  of  a  notice 
signed  by  the  secretary  of  the  defendant  company, 
and  dated  the  1st  of  February,  1901. 

The  shares  in  question  stood  in  fact  at  a  much 
higher  price  than  £2  10s.  each. 

Fafwell,  J.,  held  that  such  an  allotment  would 
be  an  application  of  shares  in  payment  of  oommisirioii, 
discount,  or  allowance  in  consideration  of  under- 
writing, and  was  prohibited  by  section  8  (2)  of  the 
Oomptftnies  Act,  1900. 

The  defendant  company  appealed. 

Swinfen  Eady,  K,C.,  BramweU  Davis,  K.C,  and 
Kirhy,  for  the  company.— The  section  of  the  Act  is 
diredM  against  payments  for  underwriting  out  of 
the  capital  of  a  company.  Premiums  on  shares, 
however,  are  part  of  the  profits  of  a  company,  not  of 
its  capitaL  The  proposed  transaction,  therofore,  is 
not  within  the  mischief  aimed  at  by  the  Act. 

They  referred  t)  Metropolitan  Coal  Consumers 
Association  v.  Scrimgeour,  44  W.  B.  35,  [1895]  2 
Q.  B.  604 ;.  Vemer  v.  OeneinU  and  Commercial  Invest- 
ment  Trust,  [1894]  2  Ch.  239 ;  Lubbock  v.  BHtUh  Bank 
of  South  America,  [1892]  2  Ch.  198,  40  W.  B.  Dig. 
38. 

Upjohn,  K,C,,  and  Eustace  Smith,  contra, — ^^lisis 
an  application  of  shares  in  consideration  of  an 
agreement  to  underwrite,  and  is  prohibited  by  the 
Act. 

They  referred  to  In  re  Faure  Electric  Accumulator 
Co.,  37  W.  B.  116,  40  Ch.  D.  141 ;  Shaw  v.  Holland^ 
48  W.  B.  680,  [1900]  2  Ch.  306. 

BramweU  Davis,  K,C»,  in  reply,  dted  ffirsch  v. 
Bums,  74  L.  T.  Bep.  769,  77  L.  T.  Bep.  377,  46  W.  B- 
Dig.  29. 

BiGBY,  L.J. — In  this  case  an  action  has  been 
brought  to  restrain  a  limited  company  from  oazrying 
out  a  scheme  which  is  plainly  shown  to  us  in  all  its 
bearings  on  the  documents  that  have  been  pot  in 
evidence.     It  nppeara  that  the  company  has  been 
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down  to  the  present  time  a  prosperoiis  company,  so 
that  there  is  no  doubt  whatever  tbat  at  present,  as 
things  exist,  the  shares  are  worth  a  good  deal  more 
than  the  normal  amonnt,  whioh  is  £1  per  share. 
Now  the  plan  proposed  ly  the  oompany  was  ont  of 
the  unissued  capital  of  about  £112,000  to  issue 
£80,000^  lor  the  purpose  of  assisting  certain  affiliated 
comjpanies  in  a  way  a  little  unusual,  perhaps,  but  not 
demed,  so  far  as  that  goes,  to  be  within  tiie  powers 
of  the  company.  Those  80,000  shares  were  to  be 
offered  in  the  first  place  to  the  existing  shareholders 
in  the  oompany,  but  the  company  was  not  minded 
to  enter  upon  a  transaction  of  this  magnitude  with- 
out having  security  against  the  possibility  of  the 
existing  shareholders  not  takiog  up  sJl  the  shares ; 
and  accordingly  they  entered  into  what  is  called  an 
underwriting  transaction,  getting  certain  persons, 
who  may  or  may  not  have  been  shareholden  in  the 
company,  to  enter  into  an  imderwriting  asreement 
which  comes  in  effect  to  this,  that  they  would  ti^e  up 
certain  of  the  shares  at  the  price  at  which  they  were 
offsred  to  the  shareholders,  and  were  to  have  in  addi- 
tion the  option  of  taking  at  the  same  price  15,000 
other  shares,  a  most  yaluable  option  if  t^e  shares  went 
on  increasing  in  yaliie,  so  that  £2  10s.  a  share,  the 

grice  which  would  have  to  be  paid,  would  really  mean 
MS  than  the  market  yalue.  That  option  involves,  on 
the  other  hand,  a  great  limitation  on  tiie  rights  of  the 
companjr,  and  in  proportion  as  it  was  valuable  to  the 
underwriters  it  would  be  onerous  as  regards  the  com- 
pany. Under  the  underwriti^  agreement  l^e  com- 
pany were,  if  caUed  upon  in  accordance  with  the 
conditions  imposed,  bound  to  allot  to  the  underwriters 
the  whole  15,000,  and  the  question  now  is  whether  on 
the  construction  of  section  8  of  the  Companies  Act, 
1900,  that  is  or  is  not  permissible  under  the  circum- 
stances. Now  we  are  relieved  from  many  minor 
points  by  the  frank  admission  that  whatever  else 
takes  place  the  company  cannot  claim  the  benefit 
of  sub^section  I  of  section  8.  Whether  this  was 
an  offer  of  shares  to  the  public  for  subscription  or 
whether  it  was  not  ttie  company  could  not  claim  the 
benefit  of  sub-section  1  without  pointing  to  an 
artide  of  association  which  entitled  them  to  pay 
commission  and  the  amount  or  rate  per  cent.  Tlukt 
must  be  set  forth  in  the  articles  of  association— 
that  is  to  say,  the^  power  of  the  directors  to  pay 
commission  is  limited  to  an  amount  or  rate  not 
greater  than  that  prescribed  by  the  articles.  There  is 
no  such  article  here  fixing  the  amount  or  rate,  and 
whether  or  not  this  was  an  offer  to  the  public  for 
subscription,  that  clause  alone  would  prevent  the 
company  claiming  the  advantage— for  it  is  an  advan- 
tage—of sub-section  1.  It  is  c3so  admitted,  and  must 
necessarily  have  been  admitted,  that  sub-section  3 
can  have  no  application  here,  and  really  the  only 
question  left  for  ns  is  to  consider  the  effect  and 
meaning  of  the  prohibitive  sub-section  2.  It  has  been 
urged  uiat  the  constmction  of  that  sub- section  is 
very  difficult.  I  cannot  myself  see  the  difficul^.  It 
appears  to  me  that  the  section  is  about  as  plain  as  a 
section  can  well  be  made.  "Save  as  aforesaid" — 
that  means  leaving  untouched  any  effect  that  can  be 
properly  given  to  sub-section  1 — and  it  is  admitted 
that  no  effect  can  be  given  to  it  in  tiiis 
case — ''no  company  shall  apply  any  of  its  shares 
or  capital  money" — I  pause  there  to  consider  the 
words  "  shall  apply  any  of  its  shares."  How  can  it 
be  said  that  there  is  any  doubt  whatever  as  to  the 
meaning  of  those  words?  "Apply"  means  what  it 
says  and  nothing  else.  **  No  company  shall  apply 
any  of  its  shares" — ^we  have  not  got  to  consider  the 
case  of  capital  money  here  because  the  case  is  one  of 
shares—"  either  directly  or  indirectly  "—which  are 
words   frequently    inserted    for    the    purpose    of 


obviating  any  doubt — "in  payment  of  any  commission, 
discount,  or  allowance  to  any  person  in  consideration 
of  his  subscribing  or  agreeing  to  subscribe  whether 
absolutely  or  conditiomdly  for  any  shares  of  the 
company."  I  stop  there  because  those  are  the 
Important  words.  No  doubt  the  company  agreed  to 
allot  shares  in  consideration  of  the  underwriters 
lying  conditionally  or  unconditionaUy  for  other 
es  in  the  company.  They  agreed  to  allot  15,000 
shares  in  consideration  of  the  underwriters 
subscribmg  for  other  shares.  A  great  deal 
of  ingenuity  has  been  spent  in  saying  that 
that  IS  a  difficult  section.  No  doubt  it  is 
difficult  if  we  are  to  wrest  it  out  of  its  ^lain  meaning. 
It  is  very  difficult  to  say  that  is  what  it  must  mean, 
but  I  avoid  that  difficulty  by  applying  theplainprtm^ 
facie  meaning  to  it  and  nothing  else.  They  say  the 
Legislature  must  have  meant  "  uiall  apply  the  shares 
up  to  the  nommal  value."  I  find  nothing  about  the 
nominal  value  of  the  shares.  Oompanies  find  very 
often  to  their  loss  that  their  shares  are  not  in  any  way 
valued  by  the  nominal  amount,  and  what  has  been 
issued  in  pounds  as  the  nominal  amount  may  only  be 
worth  pence.  It  less  frequently  happens  tnat  what 
has  been  issued  at  £1  become  worOi  a  great  deal 
more,  but  in  any  case  the  share  is  worth  to  the  com- 
pany what  it  will  bring.  That  is  the  value  of  the 
thing.  If  it  will  bring  more  than  £1,  the  nominal 
amount,  then  that  is  the  value  to  the  company,  and 
if  they  apply  a  share  which  nominally  only  amounts 
to  £1  but  is  really  worth  we  will  say  several  pounds, 
they  apply  several  pounds'  worth  of  their  property, 
and  that  they  are  prohibited  from  doing  if  the  result 
wiU  be  that  a  commission  or  profit  accrues  to  the 
underwriters  for  subscribing  for  other  shares  in  the 
company.  That  appears  to  me  to  be  the  plain, 
straightforward,  and  undoubted  meaning  of  the  sub- 
section, that  the^  are  not  to  get  rid  ox  their  shares 
or  apply  them  m  allowing  such  a  daim  as  the 
present  to  be  put  forward  by  the  underwriters, 
they  saying  "  In  consideration  of  our  pacing  £2  10s. 
you  will  allot  to  us  shares  which  we,  before  we 
exercise  the  option,  shall  have  satisfied  ourselves  will 
be  worth  more  than  the  £2  10s.,"  which  really  means 
"  You  will  enable  us  to  make  out  of  this  transaction  a 
profit  or  commission" — commission  need  not  be 
expressed  either  in  percentages  or  in  definite  amounts ; 
if  it  is  plain  that  a  profit  wiU  be  realizable  then  I 
think  it  amounts  to  "  commission,  discount,  or  allow- 
ance"; it  amounts  to  money  worth  which  it  is 
contemplated  that  the  underwriter  will  get,  and  the 
mode  in  which  it  is  to  be  got  is  by  applyiog  the 
shares.  How  the  company  can  appl^  the  shares  in 
any  way  more  clearly  than  by  aUotdnR  them  I  do 
not  know,  and  when  it  aUots  them  it  appHes,  not  the 
nominal  value,  but  the  shares  themselves,  and  that  is 
what  the  sub-section  prohibits.  I  do  not  think  it 
necessary  to  enter  any  further  into  the  details  of  this 
matter  at  aJl,  it  bojig  conceded  that  sub-section  2  is 
the  only  one  that  needs  to  be  interpreted,  and  the 
interpretation  of  that  being  simply  in  obedience  to  the 
plain  language  and  meaning  of  the  words ;  that  ia  all 
that  I  at  any  rato  think  it  necessary  to  say  in  support 
of  our  view  here.  That  is  the  view  that  has  been  taken 
by  the  learned  judge  in  the  court  below,  and  the 
result  will  be  that  the  appeal  will  be  dismissed. 

Yattghak  Willlams,  LJ. — I  agree.  I  think  that 
if  the  underwtiters  in  the  exercise  of  their  option  ask 
for  these  shares,  and  an  allotment  is  made  to  them  by 
the  company,  that  that  will  be  an  allotment  in  con- 
sideration of  the  underwriters  subscribing  or  agree- 
ing to  subscribe  for  shares  of  the  company,  and  I  do 
not  think  it  is  the  less  so  because  the  allotment  may 
be  at  a  premium.    I  think  that  such  an  aUotmenVis 
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plainly  and  manifestly  an  applioation  of  the  shsres 
within  the  meaning  of  the  word  *' apply"  in  sub- 
section 2.  It  was  not  reallv  argued  Dut  that  if  ^ou 
take  the  literal  meaning  of  the  words  it  is  obvious 
there  was  an  applioation  of  the  shues  within  the 
meaning  of  this  soo-seotion  2,  but  it  was  said  that  you 
oaght  not  to  read ' '  appl^  "  in  its  natural  sense,  and  wat 
you  ought  to  read  it  as  if  the  words  had  run  **  Saye  as 
aforesaid  no  company  shall  apply  the  proceeds  of  the 
issue  of  its  shares  so  far  as  the  same  are  capital  or  any 
capital  moneys,"  and  so  on.  I  do  not  see  any 
reason  for  modifying  the  meaning  of  the  word 
"  apply."  The  reason  that  is  suggested  for  so  doing: 
is  that  it  is  said  that  the  sub-section  of  the  Act  of. 
Parliament  is  really  directed  against  the  misappropria- 
tion of  capital. «  I  do  not  at  all  know  that  that  is 
so.  On  tiifi  contrary,  when  I  find  this  distinction 
drawn  between  shares  and  capital  money,  I  am  rather 
led  to  the  contrary  condlusion.  I  think  that  it  is 
quite  possible  that  the  very  object  of  the  Legislature 
in  so  wording  the  sub-section  was  to  prevent  tbe 
payment  of  these  commissioni  for  placing  shares  by 
giving  options  of  this  description,  but  whether  that 
is  so  or  not  I  have  not  to  decide.  I  merely  have  to 
decide  on  what  seems  to  me  to  be  the  perfectly  plain 
meaning  of  the  words  of  the  sub*section. 

STmJNG,  L.J. — I  am  of  the  same  opinion.  The 
matter  really  lies  within  a  very  narrow  compass.  It 
was  admitted  that  neither  sub-section  1  nor  sub-section 
3  of  section  8  apDlies  to  the  case.  [EQs  lordship  read 
sub-section  2  and  continued :]  Now,  that  being  so,  let 
me  put  this  question:  Can  a  company  having  £1 
shares  issue  or  allot  any  of  those  shares  partly  in  con- 
sideration of  £2  10s.  and  partly  in  consideration  of  an 
agreement  to  subscribe  for  other  shares  in  the  company  ? 
I  think  not.  That  is  an  application  of  the  shares 
partiy  in  consideration  of  an  agreement  to  subscribe 
for  other  shares  of  the  company  which  is  struck  at,  as 
it  appears  to  me,  by  this  section  of  the  Act.  It  is 
quite  true  that  the  whole  consideration  is  not  tiie  agree- 
ment to  subscribe,  but  none  the  less  it  appears  to  me 
to  be  within  the  section,  and  if  there  was  any  doubt 
upon  it  it  would  seem  to  me  to  be  removed  by 
the  specified  instances  one  of  which  is,  *'  whether 
the  shares  be  so  applied  by  being  added  to  the 
purchase-money  of  anv  property  acquired  by  the 
company  or  otherwiie.''  if  I  am  right  in  that  oon- 
dusiOD,  then  it  seems  to  me  that  this  agreement  is 
beyond  the  powers  of  the  company,  and  is  prohibited 
by  this  section.  It  begios  with  an  agreement  on  the 
part  of  the  underwriter  to  subscribe  for  certain  shares, 
and  then  it  proceeds  '*  in  consideration  of  my  under- 
taking as  above-mentioDed  " — viz.,  the  agreement  to 
subscribe — "  I  am  to  have  the  right  at  any  time  to 
to  ti^e  up  and  have  allotted  to  me  shares  at  the  issue 
price  of  £2  lOi."  That  seems  to  me  an  agreement 
on  the  part  of  the  company  to  do  the  very  thing  to 
which  I  have  just  referred.  I  think  the  judgment 
of  Farwell,  J.,  was  perfectiy  correct,  and  ought  to 
be  affirmed. 

Appeal  di9miued. 

Solicitors,  Aahurst,  Morris,  Criap,  d>  Co» ;  Moru, 
Hewitt,  &  Farman, 


iHigtl  Qimtt  x^f  guBttce. 


Jan.  14-16 ;  April  23. 


Chan.  Div.  ) 
Byrne,  J.   ) 

DeBENHAM   V,  SAWBBIDaE.  (a.) 

Vendor  and  purchaser — Conditions  of  sale — Defect  of 
title — Conveyance — Compensation — Rescission . 

Certain  freehold  hereditametits  were  sold  by  the  court 
in  a  partition  action,  subject  to  a  condition  tlvai,  if  ant/ 
error  or  misstatement  should  appear  to  have  been  niade  in 
the  particulars  or  conditions  of  sale,  such  error  or  mis- 
statement toas  not  to  annul  the  sale  or  to  entitle  tlir 
purchaser  to  be  discharged  from  his  purchase,  and  that 
a  compensation  should  be  made  to  the  purchaser,  and  tlu 
amount  of  such  compensation  was  to  he  settled  by  the 
judge  in  chambers  More  than  a  year  after  the  convey- 
ance to  the  purchaser  it  was  discovered  that  a  certain  pari 
of  the  hereditaments  belonged  to  a  third  party,  whose 
interest  the  purchaser  bought  out. 

Held,  that  the  purchaser  was  not  enJtiUed  either  Uj 
compensation  under  the  condition  or  to  the  rescission  of 
his  contract. 

Trial  of  action. 

This  was  an  action  in  which  the  plaintiff  F.  B. 
Debenham  claimed  a  declaration  that  C.  W.  Sawbridge 
or  the  other  defendants  to  the  action  were  liable  to 
make  compensation  to  him  for  certain  errors  and 
misstatements  in  certain  particulars  of  sale  relating 
to  No.  21,  Mason's-yard,  Doke-street,  St.  James's,  or 
in  the  altemative  to  have  an  indenture  of  sale  dated 
the  21st  of  October,  1897,  set  aside  by  reason  of 
common  mistake. 

The  facts  of  the  case  were  as  follow : 

In  the  year  1895  a  partition  action  was  commenoed 
by  an  infant,  E.  H.  Norton,  against  certain  defen- 
dants for  the  Bale  of  certain  lands  comprised  in  a 
settiement  dated  the  2Qd  of  February,  1843. 

The  judgment  in  the  said  action,  dated  the  25th  of 
January,  1896,  directed  the  usual  inquiry  as  to  the 
parties  interested  in  the  said  hereditaments,  and  in 
cue  it  should  be  certified  that  all  the  parties  interested 
were  parties  and  that  the  defendants  were  interested 
to  the  extent  of  one  moiety  or  upward,  it  was  ordered 
that  the  said  hereditaments  be  sold  with  the 
approbation  of  the  judge  and  that  the  monejr  to 
arise  from  such  sale  be  paid  into  court  to  the  credit  of 
the  action. 

By  his  certificate  made  in  the  action,  and  bearing 
date  the  23rd  of  March,  1897,  the  master,  inter  alia. 
certified  that  the  defeodant  C.  W.  Sawbridge  was  the 
sole  surviving  trustee  of  the  hereditaments  the  sub- 
ject-matter of  the  action,  and  that  the  legal  estate 
in  the  said  hereditaments  was  vested  in  him,  and 
that  the  following  persons  were  absolutely  and 
beneficially  interested  in  the  said  hereditaments,  and 
for  tbe  estates  and  interests  and  in  the  shares  and  pro- 

Jortions  fc^owing — ^namely,  the  defendant,  Frances 
ane  Norton  to  one  sixth  share,  the  said  Bdward  Henry 
Norton  to  three  sixth  shares,  but  as  to  one  of  such 
sixths  subject  to  the  tenancy  by  the  curtesy  of  the 
defendant  James  Hysom ;  tbe  defendant  Jane  EUen 
Norton,  to  one-sixth  share,  and  the  defendant 
Rosalie  Norton  to  one  sixth  share;  and  that  they 
were  so  interested  as  tenants  in  common. 

On  the  9th  of  July,  1897,  the  premises  were  put  up 
for  sale.  They  were  described  in  the  particulars  a« 
**  freehold  staUing,  situate  and  being  Nos.  21  and  22 
on  the  south  side  of  the  Mason's  Yard,  Duke-street, 
St.   James's-square,"  and  as  compriaiDg*  inter  alia, 

(a.)  Reported  by  J.  Abthtjr  Pbiob,  Esq.,  Barrister- 
at-Law. 
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''  dwelling  over  No.  21  oontaiiiiiig  on  the  first  floor 
a  sitting-room  fitted  with  range  and  cupboards  in 
recesses  and  a  back  landing  witii  iron  door  in  party 
wall  communicating  with  No.  22,  and  a  coal  cupboard 
under  stairs.  On  the  second  floor  a  front  room  and  a 
back  room  or  kitchen  with  range  and  cupboard  sink 
and  pan.  .  .  .  LsttoMr.  William  Bice,  trading 
as  Messrs.  Smith  &  Oo.,  Job  Masters,  by  lease  dated 
the  3rd  of  May,  1897  for  a  term  of  15|  years  from  the 
25th  of  March,  1897,  determinable  by  lessee  at  the 
end  of  the  first  eight  years  on  giving  six  months' 
notice." 

At  the  foot  of  the  particulars  it  was  stated :  "  An 
abstract  or  copy  of  the  lease  will  be  produced  at  the 
sale  and  may  be  previously  inspected  at  the  office  of 
fiiA  vendor's   solicitors."     The   plan   on    the    said 


particulars  contained  an  express  reference  to  21, 
Mason's-yard  on  the  first  and  second  fioors. 

The  conditions  of  sale,  inter  alia,  provided  as 
follows : 

'*  (4)  The  purchaser  is  at  the  time  of  sale  to  pay  a 
deposit  of  10  per  cent,  on  the  amount  of  his  purchase- 
money. 

*'  (5)  The  master  will  after  the  said  sale  proceed  to 
certify  the  result.  The  certificate  will  in  due  course 
be  signed  and  filed  and  become  binding  without 
further  notice  or  expense  to  the  purchaser.    .    .     . 

'*  (7)  The  title  shall  absolutely  commence  with  the 
settlement  the  subject  of  the  action. 

**  (8)  The  purchaser  is  ...  to  pay  the  balance 
of  his  purchase-money  .  .  .  into  court  to  the 
credit  of  the  action  ...  to  an  account  to  be 
entitled  '  Proceeds  of  sale  of  property  comprised  in 
the  settlement  dated  the  2drd  of  February,  1843,'  on 
or  before  the  29th  day  of  September,  1897.  .  .  . 
Upon  payment  of  the  purchase-money  .  .  .  the 
purchaser  is  to  be  entitled  to  the  rents  and  profits  as 
from  the  said  29th  day  of  September,  1897. 

**  (9)  If  any  error  or  misstatement  shall  appear  to 
have  been  made  in  the  particulars  of  sale  or  these 
conditions  such  eiror  or  misstatement  is  not  to  annul 
the  sale  or  entitle  the  purdiaser  to  be  discharged 
from  his  purchase,  and  a  compensation  is  to  be  made 
to  or  by  the  purchaser  as  the  case  may  be,  and  the 
amount  of  compensation  is  to  be  settled  by  the  judge 
at  chambers. 

*•  (10)  The  property  for  sale  is  described  in  the 
existing  lease,  and  no  question  shall  be  permitted  as 
to  the  identity  or  quantity  of  the  premises  described 
therein  and  in  tne  particulars  of  sale  with  the 
premises  described  in  the  previous  documents 
abstracted,  although  the  descriptions  are  not  exactiy 
the  same.  The  property  is  sold  subject  to  sudi  tenancy, 
tenant's  rights,  and  rights  of  way,  wall,  fence, 
light,  and  water,  and  other  easements,  if  any,  and 
public  outffoings,  as  may  affect  the  same,  and  the 
purchaser  shall  be  taken  to  have  had  notice  thereof 
and  of  the  state  of  the  premises,  though  not  expressly 
mentioned,  and  any  previous  tenancy  appearing  on 
the  titie  shall  be  considered  at  an  eod. 

"  (11)  The  sale  being  under  an  order  of  the  court,  no 
person  beneficially  or  equitably  interested  shall  be 
required  in  that  character  to  join  the  sale  and 
assurance,  neither  shall  the  vendor  be  bound  to  pro- 
duce evidence  relating  to  the  dealings  of  any  such 
party  not  in  the  possession  or  power  of  the  vendor, 
and  the  assuring  party,  or  parties,  will  be  bound  to 
convey  only  as  trustee,  or  trustees,  and  aU  facts  or 
matters  admitted,  proved,  stated,  or  proceeded  on  in 
the  above-mentioned  action,  or  certified  by  the  master, 
shall  be  deemed  thereby  conclusively  evidenced." 

During  the  preparation  of  these  particulars  the 
conveyancing  counsel  to  the  court  had  raised  a  doubt 
as  to  whether  the  premises  No.  21  bdionged  to 
the  property  comprised  in  the  settlement.    The  views 


of  the  conveyancing  counsel  of  the  court  on  the  point 
and  the  stm  taken  in  the  proceedings  before  the 
masters  will  be  found  set  out  at  length  in  the  judg- 
ment. Finally  Bice  was  induced  to  accept  a  new 
lease  of  all  the  property  proposed  to  be  included  in 
the  sale.  The  conditions  and  particulars  were  then 
resettied  in  tiie  form  given  above.  At  the  sale  the 
plaintiff  purchased  the  premises  for  the  sum  of  £3,810, 
and  paid  the  deposit  mentioned  to  the  credit  of  the 
action.  The  purchaser  made  a  requisition  as  to  the 
object  of  granting  the  new  lease  concurrent  with 
the  old  one,  and  the  answer  was  "  The  lease  was 
granted  with  the  sanction  of  the  court  in  the  action." 

On  the  29th  of  September,  1897,  the  plaintiff  ^aid 
the  balance  of  the  purchase-money  to  the  credit  of 
the  action  and  by  an  indenture  dated  the  21st  of 
October,  1897,  and  made  between  Sawbridge  of  the 
one  part  and  the  plaintiff  of  the  other,  after  redtiDg, 
inter  alia,  that  t^e  ''hereditaments  hereinafter 
deicribed  and  intended  to  be  hereby  conveyed  being  the 
said  hereditaments  comprised  in  and  conveyed  by  the 
said  indenture  of  settiement  were  on  the  9th  day  of 
July,  1897,  put  up  for  sale  by  public  auction  with  the 
approbation  of  tne  judge  to  whose  court  the  said 
action  is  attached,"  the  hereditaments  were  conveyed 
to  the  plaintiff  by  Sawbridge,  who  was  therein 
expressed  to  convey  as  trustee.  Prior  to  the  execution 
of  the  conveyance  tiie  plaintiff  examined  the  titie^ 
and  the  documents  of  titie,  and  the  fullest  in- 
formation was  given  to  him  and  his  legal  advisers. 

On  th«  1st  of  November,  1897,  the  plaintiff 
signed  a  consent  in  writing,  whereby  he  admitted 
that  he  had  received  a  conveyance  of  the  heredita- 
ments mentioned  in  the  particulars  of  sale,  and 
consented  to  the  application  of  the  purchase  money  in 
any  manner  that  t^e  court  might  authorize.  In  pur- 
suance of  such  consent,  the  costs  of  the  action  of 
Norton  v.  Norton  were  paid  out  of  the  said  purchase- 
money,  and  the  residue  of  the  said  purchase-money 
was,  after  providing  for  duty,  di«tributed  as  to  three 
equal  sixth  parts  thereof  to  the  defendants  Frances 
Jane  Norton,  Jane  Ellen  Norton,  and  Bosalie  Norton, 
and  as  to  two  other  equal  sixth  parts  by  carrying 
over  the  same  to  the  separate  account  of  E.  U. 
Norton,  who  shortiy  afterwards  died,  and  then  by 
paying  the  same  to  his  ^sonal  representative,  B. 
Norton,  and  as  to  tiie  remaining  one  sixth' by  carrying 
over  the  eame  to  the  credit  of  Constance  fi.  Hysom, 
deceased,  to  which  the  plaintiff  in  the  partition 
action  was  entitied,  subject  to  an  estate  by 
the  curtesy  of  J.  Hysom.  The  court  at  the  time 
of  the  present  action  had  no  power  to  deal  with 
this  share  except  for  the  purpose  of  dealing 
with  it  in  accordance  with  the  rights  of  the  parties  as 
shown  by  the  titie  of  the  account.  Shortiy  after  the 
14th  of  November,  1843,  the  plaintiff  ascertained  that 
an  action  had  been  commenced  by  Earl  Beauohamp 
against  the  said  William  Bice  to  recover  possession  of 
the  building  over  No.  21,  Maion's-yard,  and  obtained 
leave  to  defend  the  said  action.  In  the  course  of  the 
action  he  ascertained  that  legal  estate  in  the  dwelling 
in  question  over  21,  Mason's-yard  was  never  com- 
priMd  in  the  settiement  of  the  23rd  of  February, 
1843,  but  that  at  the  date  thereof  was  vested  in 
a  predecessor  in  title  of  Lord  Beauohamp,  and  at 
the  date  of  the  sale  by  auction  the  property  therein 
was  vested  in  Lord  Beauohamp ;  and,  further, 
that  tiiere  was  a  cellar  under  No.  21,  Mason's-yard, 
and  that  the  same  was  never  comprised  in  the  said 
settiement,  and  that  at  the  date  of  the  said  sale  the 
property  therein  was  vested  in  third  parties.  The 
plaintiff  compromised  the  action  on  the  terms  of  (1) 
paying  the  said  earl  £300  by  way  of  purchase-money 
for  the  said  dwelling  over  No.  21,  Mason' s-yard ;  (2) 
paying  £35  for  the  said  earl's  costs ;  (3)  paying  £16 
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for  the  oostB  of  the  said  W.  Bioe ;  (4)  paying  his  own 
oosts  amounting  to  £25. 

The  plaintiff  then  oommenoed  the  present  action 
against  the  said  C.  W.  Sawbridge,  F.  J.  Norton, 
J.  B.  Norton,  R.  Norton,  and  J.  Hysom. 

Separate  defenoes  were  deliyerod  on  behalf  of 
Sawbridge,  Jane  E.  Norton,  and  J.  Hysom.  The  last 
two  defendants  denied  that  there  had  been  any 
common  mistake  between  the  parties. 

At  the  hearing  of  the  action  the  various  steps  taken 
in  dhambers  in  connection  with  the  sale  were 
carefnlly  considered,  as  well  as  the  instructions  laid 
before  the  conveyancing  counsel  of  the  court  and  his 
opinions  thereon.  The  effect  of  this  examination 
appears  in  the  judgment.  It  was  admitted  that 
evei^one  concerned  in  the  sale  had  acted  in  perfect 
good  faith  throughout 

Levett,  K.C^i  and  MacSwinney,  for  the  plaintiff. — 
The  plaintiff's  rights  as  to  compensation  rest  on 
condition  9.  That  condition  is  not  affected  by 
condition  10,  and  still  applies :  Mamon  v.  Thacker,  26 
W.  R.  604,  7  Oh.  D.  620 ;  In  re  Turner  v.  Skdton, 
28  W.  R.  312,  13  Ch.  D.  130 ;  Palmer  v.  Johnson,  13 
a  B.  D.  361,  32  W.  R.  Dig.  221 ;  Clayton  v.  Leech, 
37  W.  R.  663,  41  Gh.  D.  103.  If  this  has  been  a 
common  mistake  between  the  parties  the  fact  is  not 
altered  by  condition  10.  Besides,  on  a  sale  by  the 
court  sucb  a  condition  as  condition  10  ought  not  to 
be  enforced :  Else  v.  EUe,  20  W.  R.  286,  L.  R.  13 
Eq.  196 ;  In  re  Bannister,  Broad  v.  Munton,  27  W.  R. 
547,  826,  12  Oh.  D.  131. 

Norton,  KG,,  and  Atisten-Cartmell,  for  defendant 
Sawbridge. — Oondition  9  does  not  apply  to  a  want  of 
title  on  the  part  of  the  vendor  :  May  v.  Flatt, 
48  W.  R.  617,  [1900]  1  Oh.  616 ;  Gann  v.  Cann, 
3  Sim.  447  ;  Clare  v.  Lanib,  23  W.  R.  389,  L.  R.  10 
0.  P.  334;  Thomas  Y.  Powdl,  2  Oox  Oh.  Cas.  394; 
8oper  V.  Arnold,  36  W.  R.  207,  37  Oh.  D.  96; 
In  re  Clifford,  Jones  v.  Clifford,  24  W.  R.  979,  3  Oh. 
D.  779 ;  Binghamy,  Bingham,  1  Vea.  Sen.  126.  If  the 
plaintiff  is  entitled  to  compensation  at  all  he  ought  to 
ask  for  it  in  the  partition  action.  Sawbridge  is  not 
a  necessary  party  to  these  proceedings  at  all.  The 
plaintiff  is  too  late  for  rectification ;  he  is  not  entitled 
to  compensation,  as  the  purchase-money  has  been  dis- 
tributed. The  conditions  imder  which  the  property 
was  sold  were  perfectly  fair. 

Rowden,  K,C,,  FT.  M»  Cann,  and  H,  Newson,  for 
the  beneficiaries,  defendants.— The  plaintiff  is  not 
entitled  to  compensation:  Clayton  v.  Leech.  Oon- 
dition 9  has  no  application  to  a  defect  of  title:  Ex 
parte  Miches,  27  Souoitobs'  Joubnal,  313.  If  the 
plaintiff  had  discovered  the  defect  of  title  prior  to 
completion  spedfio  performance  with  compensation 
would  not  have  been  enforced:  Clare  v.  Lamb. 
Every thioff  was  perfectly  fair  on  the  defendants*  part, 
and  it  willbe  a  nard  case  on  them  if  they  are  called 
upon  to  pay  back  the  money.  [Bybne.  J.,  referred 
to  In  re  Bey/us  and  Master's  Contract,  37  W.  R.  261, 
39  Oh.  D.  110;  Nunny.  Hancock,  19  W.  R.  1041,  6 
Oh.  D.  850.] 

Levett,  K.C.,  in  reply. — ^The  vendors  did  not  exhibit 
in  regard  to  the  negotiations  the  openness  which  the 
court  requires  as  between  vendor  and  purchaser.  It  was 
not  right  to  use  the  name  of  the  court  for  the  purpose 
of  making  an  evasiva  answer.  Such  cases  as  Clare  v. 
Lamb,  Thomat  v.  Powell,  and  Cann  v.  Cann  were 
common  law  actions  founded  on  the  doctrine  of  failure 
of  consideration  and  had  no  connection  with  the 
question  of  mistake.  In  8oper  v.  Arnold  there  was 
no  mistake  of  fact,  it  was  a  mistake  of  opinion.  [He 
referred  to  May  v.  PlaU;  BrownLie  v.  CampbeU,  5 
App.  Oas.  925,  29  W.  R.  Dig.  232;  Bingham  v.  Bing- 


ham,  and  to  the  remarks  of  Lindley,  L.J.,  therein  on 
Huddersfidd  Bank  v.  Lister,  43  W.  R.  567,  [1895]  2 
Oh.  273,  at  p.  281.]  The  mistake  here  is  not  one  of 
title,  but  of  fact. 

Cur.  adv.  vult, 

Bybns,  J.  (after  stating  the  facts  relative  to  the 
sale  of  the  premises  to  the  plaiattff) :    On  the  14th  of 
November,  1898,  an  action  was  commenced  by  Bail 
Beauchamp  against   Rice,    the    tenant,    to   recover 
possession  of  the  rooms  over  No.  21,  and  prooeedioga 
were  ultimately  put  an  end  to  by  Rice  paying  six 
years'  arrears  of  rent  to  the  earl,  and  by  the  plaintiff, 
the  purchaser,  bujdng  the  rooms  in  question  for  £300, 
he  sSso  paying  £75  for  costs.    It  is  not  now  in  dispute 
that  the  rooms  in  question  did  not,  at  the  time  of  the 
sale,  form  part  of  the  property  the  subject  of  the 
partition  action,  but  belonged  to  Earl  Beauchamp. 
It  has  also,  since  conveyanee,  been  discovered  that 
there  is  a  cellar  underneath  No.  21,  forming  part  of  a 
range  of  cellarage,  entered  only  from  a  trap-door 
situate  in  the  mews  some  distance  a  way  from  No.  21, 
and  not  divided  from  tlie  rest  of  the  cellarage  under 
the  other  houses,  and,  although  it  is  not  exactly 
known  to  whom  the  cellarage  belongs,  it  is  pretty 
dear  that  it  does  not  form  part  of  the  property  the 
subject   of  the   action   of   Norton  v.  Norton.    Tiie 
existence  of  the  cellar  was  unknown  to  any  of  the 
parties  to  the  action  and  to  the  purchaser  until  some 
time  after  the  conveyance  had  been  executed ;  and  there 
was  no  suspicion  of  its  existence  in  the  minds  of  ih» 
master,  the  conveyancing  counsel  to  the  court,  the 
solicitors  acting  in  the  matter,  or  to  any  one  con- 
cerned at  any  time  prior  to  the  completion  of  the  sala 
The  only  entrance  to  the  rooms  over  No.  21,  except 
through  the  iron  door  in  the  party  wall  between  Nos. 
21  and  22,  is  from  a  passage,  the  access  to  which  is 
obtained  by  means  of  a  staircase  behind  No.  17  in  the 
mews,  the  passage  running  past  the  level  of  the  rooms 
over  severs!  sets  of  stabling  from  which  such  rooms 
are  entered.    There  is  no  communication  between  the 
coach-houses  on  the  ground  floor  of  No.  21  and  the 
rooms  above.    The  action  is  brought  to  obtain  oom- 
pensatiou  under  the  ninth  condition  of  sale  from  the 
defendant  Sawbridge,  the  trustee,  for  alleged  errors 
and  misstatements  in  the  particulars  and  conditions 
in  respect  of  the  dwelling  rooms  over  and  the  cellar 
under  No.  21 ;    or,    alternatively,    from  the   other 
defendants  as  beneficiaries.     Alternatively,  it  it  is 
sought  to  set  aside  the  conveyance  on  the  ground  of 
common  mistake.    It  is  absolutely  clear  that  there 
has  been  no  fraud  or  intentional  deception  on  the 
part  of  any  one,  and  that  every  one  concerned  in  tlie 
conduct  of  the  sale  and  in  the  preparation  of  the  par- 
ticulars and  conditions  has  acted  with  perfect  good 
faith   throughout.     Every   step    taken    before   the 
Master,    and  all   the    instructions    put    before  the 
conveyancing  counsel  to  the  court,  with  his  opinions, 
have  been  carefully  examined   before   me,  as  also 
have  the  abstract,  requisitions  on  title,  and  answers.  It 
appears  to  me  that  all  concerned  in  the  sale  believed, 
and  had  reasonable  ground  for  believing,  that  a  good 
title  could  be  made  to  the  dwelling-rooms  in  question 
subject  to  a  doubt  which  might  be  fairly  provided 
agsonst  by  condition.    The  draft  particulars  of  sale, 
with  abstract  of  title  and  instructions,  were  duly  \aid 
before  the    conveyancing   counseL     I   think   these 
instructions  are  most  dear  and  reflect  credit  upon  the 
gentleman  who  prepared  them.    There  was  a  con- 
siderable difficulty  in  identifying  tiie  property  the 
subject-matter  of  the  action,  so  far  as  regarcb  No.  21, 
and  particularly  in  reference  to  the  dwelling-rooms 
over  the  coach-houses.    It  would  take  too  long,  and 
would  serve  no  useful  purpose,  to  go  through  every 
detail,    but    I    must   mention   two   matters.     Mr. 
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William  Bioe»  the  tenant,  was  in  oooapation,  by  his 
manager,  of  the  whole  of  lots  21  and  22,  indiiding  all 
the  rooms  over.  He  held  also  several  olher  tenements 
in  Masou's-yard.  He  had  taken  from  the  trustees  of 
one  Smith,  in  1890,  assignments  of  seyeral  leasehold 
poperties  in  Mason's-yard,  indading  that  comprised 
in  a  lease  dated  the  31st  of  August,  1870,  made 
between  the  predecessors  in  title  of  the  parties  to  the 
action  of  Norton  v.  Norton  and  WUliam  Seymour 
whereby  certain  property  was  demised  to  Seymour  for 
21  yeard  from  the  24th  of  June,  1870,  at  the  rent  of 
£200  a  year. 

The  parcels  in  this  lease  expressly  indude  the  rooms 
over  No.  22,  and  make  no  mention  of  rooms  over  No. 
21,  but  they  do  appear  to  indude  part,  if  not  all,  of 
the  ground  floor  of  that  tenement.    There  is  a  sooall 
plan    on    this  lease,    not,    however,    incorporated 
in  the  deeciiption,  whidi  appears  to  indude  part,  but 
not  the  whole,  of  the  site  of  No.  21.     The  term 
granted  by  this  lease  having  come  to  an  end  in  June, 
1891,  a  fresh  lease  was  granted  to  Bice,  dated  the 
26th  of  iTune,  1891,  of  premises  by  the  same  descrip- 
tion as  in  the  former  lease,  for  twenty-one   years 
from  the  24th  of  June,  1891,  at  a  rent  of  £200  a 
year.      There  was  no  plan  upon  this  lease.       Bice 
never  paid  rent  to  any  person  for  the  rooms  over  No. 
21  (unless  the  rent  of  £200  a  year  induded  rent  for 
them)  and  he  had  so  informed  the  vendor's  solidtors. 
There  were  other  matters,  all  of  which  are  fully 
detailed  in  the  instructions  before  mentioned,  for 
rendering  it  a  matter  of  serious  doubt  whether  any 
portion  of  No.  21,  but  especially  whether  the  rooms 
over,  were  the  vendor's  property;  and,  in  advising 
the  conveyancing,  counsd  says :  **  Upon  the  whole, 
on  ihe  above  carefully-prcnpared  statement,  I  am  of 
opinion    that    the    coach-house    and   harness-room 
in     question"     (that     is,    No.     21)    «are     most 
probably    part    of     the     trust     estate,    l>ut     not 
the    rooms   over    the   same,    with    any    certainty, 
and  that  an  adverse  claim  might  at  any  time  arise 
to  them  for  some  years  to  come;   the  conditions 
and  particulars  of  sale  must  be  accordingly."    In  the 
particulars  as  then  settled  a  note  appears :  '*  Note. 
The  dwelling  rooms  over  the  eastern  coach-houses, 
harness-room,  and  way  thereto,  and  the  five-stall 
stable,  do  not  certainly  form  part  of  this  property  for 
sale.    ..."      I  need  not  read   it,  but  amongst 
the  conditions  as  originally  settled  was  one  (No.  7) 
mentioning  the  fact  that  there  was  some  doubt  as  to 
the  exact  extent  of  the  property  comprised  in  the 
title  as  mentioned    in  the  particulars  of  sale,  and 
providing  that,  as  to  such  part  of  the  property  as  to 
which  there  was  any  such  doubts  the  purchaser  should 
accept  a  conveyance  from  the  vendor  so  far  only  as 
he  could  make  the  same.    Condition  10,  as  originally 
settled,  provided  for  a  declaration  bv  the  tenant  that 
the  premises  for  sale  had  been  held,  in  conformity 
with  the  title,  as  deduced,  for  twenty  years,  and  pre- 
cluding any  question  as  to  identity  or  quantity.    The 
matter  subsequently  came  before  the  master,  when  he 
directed  that  an  endeavour  should  be  made  to  arrange 
wiUi  Mr.  Bice  to  take  a  new  lease  at  the  old  rent  of 
all  the  property  proposed  to    be   included  in  the 
sale,  and,  after   this    course    had    been    approved 
in  conference  with  the  conveyandng  counsd,  negotia- 
tions were  entered  into,  resulting  in  an  acceptance 
by  the  tenant  of  a  new  lease,  dated  the  3rd  of  May, 
1897,  by  a  description  dearly  induding  tiie  whole  of 
the  property.    The  master  &en  considered  that  the 
grant  of  the  new  lease  would  probably  enable  counsel 
to  modify  condition   7,  and  the  statement  in  the 
particulars  as  to  its  being  uncertain  whether  parts  of 
the  property  were  induded,  and  he  expressed  a  view 
that  it  was  desirable  they  should   be  modified,  if 
possible.    The  solidtors  to  the  parties  having  the 


conduct  of  the  sale  did  not  see  their  way  to  getting 
the  dedarations  mentioned  in  condition  10,  or  in  the 
observation  in  the  margin  of  the  former  instructions. 
The  rate-books  had  been  examined  by  the  soUdtor  to 
see  if  Earl  Beauchamp  waa  entered  as  owner  of  the 
rooms,  but  it  was  discovered  that  in  1885,  a  time 
when  the  lease  of  1870  was  running.  Earl  Beauchamp 
was  entered  as  owner  of  No.  18,  described  as  a 
coach-house,  but  not  as  owner  of  any  other  premises 
in  the  yard.  These  fresh  facts  were  dearly  stated  in 
further  instructions  laid  before  the  conveyandng 
counsd,  who  then  resettled  particulars  and  conditions 
of  sale  in  their  present  form,  and  added  to  his 
former  opinion ;  "On  my  further  instructions  I  am 
able  to  withdraw  this  oMervatiou "  (an  observation 
that  he  thought  the  attention  of  the  chief  clerk  should 
be  drawn  to  his  very  special  instructions  and  his 
notes  thereon,  and  in  accordance  with  which  the 
particulars  and  conditions  had  been  settled)  *'  and  have 
resettled  the  particulars  and  conditions  in  accordance 
therewith,  and  as  suggested  by  the  master,  in  which 
Suggestion  I  cordially  agree,  and  the  sale  may 
proceed  upon  this."  This  opinion  is  dated  the  14th 
of  May,  1897,  and  the  sale  then  took  place  in  due 
course.  An  abstract  was  furnished  and  examined, 
requisitions  were  made  and  answered,  and  the  title 
was  accepted,  after  which  the  sale  was  duly 
completed!  The  only  requisition  calling  for  notice  is 
part  of  the  seventii,  which  is :  *'  What  was  the  object 
of  granting  this  lease  (referring  to  the  lease  of  1897) 
for  a  concurrent  term  with  the  then  subsisting  lease 
of  1870  ?  "  (meaning  1891).  To  which  the  reply  was : 
''The  lease  was  granted  with  the  sanction  of  the 
court  in  the  action."  The  purchaser  was  apparently 
satisfied  with  the  answer.  It  also  appears  that  a 
letter  was  written  to  Mr.  Bice,  the  tenant,  making 
some  inquiry  as  to  his  tenancy,  but  this  was  never 
recdved,  or  replied  to,  and  a  derk  was  also  sent  to 
inquire  of  him,  but  the  dork  only  saw  some  person 
on  the  property  who  could  give  no  information,  and 
then  this  matter  also  was  dropped.  It  was  not  until 
more  than  a  year  after  the  conveyance  that  proceed- 
ings were  commenced  by  Barl  Beauchamp,  and  it  was 
not  until  some  months  edUt  that  that  the  existence  of 
the  cellar  was  discovered. 

In  my  opinion  the  purchaser  is  not  entitled  to  daim 
compensation  under  the  ninth  condition,  inasmuch  as 
it  does  not,  and  is  not  intended  to,  apply  to  the  case 
of  a  defect  of  title,  but  only  to  error  or  miFstatement 
in  the  description  of  the  subject-matter  of  the  sale, 
such,  for  examfde,  as  an  error  m  quantity  or  nature  or 
tenure  or  amount  of  the  vendor's  interest.  •  In  the 
present  case  there  is  no  error  or  nusstatement  in  the 
description  of  the  property ;  the  real  complaint  is  that 
no  title  can  be  shown  to  a  part  of  the  property  so 
described.  In  27  SouorroBS*  Jottbnal,  at  p.  313,  there 
is  a  note  of  a  case  Ex  parte  Bichea,  which  does  not 
appear  in  any  of  the  regular  reports,  but  the  note 
itself  appears  to  be  full  and  careful,  and  I  see  no 
reason  to  doubt  its  accuracy.  In  that  case  a  question 
arose  as  to  the  effect  of  a  condition  for  compensation 
contained  in  a  contract  for  sale  of  real  estate.  Property 
described  as  freehold  was  put  up  for  sale  under  the 
order  of  the  court  in  an  action  in  the  Ohancei^ 
Division,  and  the  conditions  of  sale  provided  that  "  if 
any  error,  misstatement,  or  omission  shall  appear  to 
have  been  made  in  or  from  the  above  particulars  or 
these  conditions,  sudi  error,  misstatement,  or  omission 
is  not  to  annul  the  sale  or  entitle  the  purdiaser  to  be 
cUscharged  from  his  purchase,  but  compensation  is 
to  be  nukde  to  or  by  the  purchaser,  as  the  case  may 
be,  and  the  amount  of  such  compensation  is  to  be 
settled  by  the  judge  at  chambers."  Before  the 
purchase  was  competed  the  vendor,  a  mortgagor, 
had  filed  a  liquidation  petition,  and  the  purchase 
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was   oompleted   by   his    tiustee,    who    executed   a 
oonveyaDoe   to   the    purchaser,  entering    into    the 
ordinary  trustee's  coyenants.    About  two  years  after 
the  oonyeyanoe  the  vendor  died,  and  it  was  then 
discovered  that  as  to  part  of  the  property  sold  he, 
instead  of  being  owner  in  fee,  had  only  a  life  estate. 
The  purchaser  claimed  compensation  under  the  above 
condition  of  sale,  and  applied,  in  the  first  instance,  to 
the  Bankruptcy  Oourt,  which  refused  his  application, 
and  in  the  Court  of  Appeal  affirming  this  decision, 
Jessel,  M.B.,  said  that  it  was  a  very  hard  case,  but 
he  could  not  see  his  way  to  assist  the  applicant.    In 
his  opmion  the  condition  as  to  compensation  did  not 
apply  to  the  case  of  a  defect  of  title.   The  representa- 
tion in  the  particulars  of  sale  was  that  the  estate  was 
a  freehold  estate,  and  so  it  was  if  it  was  only  alife  estate, 
though  he  agreed  that  both  parties  understood  it  to 
mean  an  estate  in  fee  simple.    But  taking  it  that  the 
repreaentation  was  that  it  was  an  estate  in  fee  simple, 
stall  the  condition  as  to  compensation  did  not  apply. 
With  this  judgment  Baggallay  and  Lindley,  L.JJ., 
concurred.     This  appears  to  be  a  dear  decision  as 
to  the  non- applicability  of  such  a  condition  to  a 
defect  in  tiUe.     See  also  In  re  Bey f us  and  Master's 
Contract,  where,    however,    the  condition  provided 
for  errors  ''in  the  description   of  the   property." 
Apart    from    condition,    compensation    cannot    be 
recovered    after   conveyance   in   respect   of   defect 
of  titie :    see   Clayton   v.    Leech,    a  dedeion  of  the 
Court  of  Appeal  approving  Besley  v.  Besley,    There 
remains  the  question  whether  or  not  the  purchaser 
is  entitled  to  the  alternative  relief  he  asks,  of  rescission 
on  the  ground  of  mutual  mistake.    This  is  relief  which 
may  undoubtedly  be  granted  in  a  proper  case  even 
after  conveyance,  although  there  has  been  nothing  in 
the  nature  of  fraud.      In  Bingham  v.  Bingham  the 
bargain  and  conveyance  were  nugatory,  the  defendant 
had  nothing  to  sell  or  convey.    This  case  has  been 
repeatedly  approved  and  acted  upon :   see  per  Lord 
Cranworth    m    Cooper    v.   Phihhs,    15  W.   B.    1049, 
L.   B    2    H.    L.    149,    at   p.  164,    and  per   Yice- 
OhanceUor   Hall    in    Jones  v.    Clifford,    24    W.    B. 
979,  3  Ch.   D.   779,  at  pp.   791-2.     Lord  Selbome, 
in  Brownlie  v.  Camplell,  6  App.  Ca«.,  at  pp.  936,  937, 
points  out  that  where  there  are  errors  in  the  partiou- 
lars  unconnected  with  fraud  when  the  conveyance 
takes  place  it  is  not  the  prindple   of  equity  that 
relief  diould  afterwards  be  given  against  that  con- 
veyance, unless  there  be  a  case  of  fraud,  or  a  case  of 
misrepresentation  amounting  to  fraud,  by  which  the 
purchaser  may  have  been  deceived ;  and  after  citing 
Bell's  Prindplea  as  to  the  Law  of  Scotland,  to  the 
effect  that  where  there  is  no  warrandice  the  purchaser 
has  remedy  against  the  defidency  only  on  one  of  two 
grounds— either  he  must  make  out  a  case  of  mis- 
representation and  fraud,  or  he  mutt  prove  an  error 
in  substantialihtts  suffident  to  annul  the  whole  con- 
tract— ^Lord  Sdtome  continues :     *'  It  appears  to  me 
that  the  cases  which  have  been  dedded  in  tiiis  country 
and  in  Ireland  are  to  the  same  effect."  He  also  refers  to 
what  was  said  by  Lord  Cottenham  in  Wilde  v.  Oihson,  I 
H.  L.  Cas.  605,  at  p.  620,  and  to  Legge  v.   Croker, 
1  BaU  &  B.  506. 

Assuming  that  there  has  been  a  common  mistake  on 
the  part  of  vendor  and  purchaser  in  the  present  casei 
and  assuming  that  there  need  not  be  a  total  failure  of 
connderation  to  justify  resdssion  after  conveyance, 
still  I  do  not  consider  that  the  error  has  been  of  such 
a  nature  as  to  justify  it  in  the  present  case.  I  am  not 
quite  sure  that  the  vendor  and  purchaser  both  shared 
in  the  same  mistake.  The  vendor  thought  he  was 
entitied,  subject  to  a  possible  risk,  and  the  purchaser, 
if  he  thought  in  like  manner,  took  the  risk.  If, 
however,  he  absolutdy  thought  the  vendor  entitied, 
without  any  risk,  the  mistake  was  not  the  same  on 


both  sides.  I  do  not  think  the  plaintiff  can  succeed 
on  the  ground  of  mutual  mistake,  and  there  are  other 
and  serious  difficulties  in  his  way.  I  do  not  see  how 
he  could,  under  any  drcumstances,  obtain  repayment 
of  his  purchase-money  from  the  defendant  trustee, 
who  has  not  had  it.  The  purchase-money  has  been 
dealt  with  by  the  order  of  the  oourt,  and  I  think  the 
trustee  vendor  must,  undet  those  drcumstaoces,  be 
exonerated  from  lic^bility.  Upon  the  whole  case  I 
think  tiie  plaintiff  fails  and  the  action  must  be  dis- 
missed, and  with  costs,  unless  the  defendants  see 
their  way  to  forgo  them. 

Action  dismissed, 

Solidtors,  T.  G.  Bullen;  Church,  Bendell,  Todd,  & 
Co. ;   Charles  Sawbridge  &  Son ;  Alfred  E,  Copp. 


Chan.  Div. 
Byrne, 


Div.  I 
,J.   J 


Feb.  18,  20. 
Lbvkr  v.  Koffler.  (a.) 

Specific  performance — Alternative  offers — Verbal  accept- 
ance—  Agreement  for  yearly  tenancy  —  Statute  of 
Fraiuls, 

Specific  performance  -will  he  decreed  of  a  verbal  and 
written  acceptance  of  one  of  two  alternatives  contained  in 
a  duly  signed  offer,  if  the  offer  accepted  can  be  identified, 
and  of  an  agreement  to  let  on  a  yearly  tenancy. 

Trial  of  action. 

The  defendant  was  the  owner  of  a  house  and  land 
at  Colwyn  Bay,  known  as  Min-y-don. 

There  had  been  some  negotiations  with  a  view 
to  a  tenancy  of  this  property  by  the  plaintiff,  and 
on  the  12th  of  April,  1900,  Mr.  J.  A.  Porter,  the 
authorized  agent  of  the  defendant,  wrote  to  the 
plaintiff  the  following  letter : 

*<  Estate  Office,  Colwyn  Bay, 
April  12th,  1900. 
*'Re  Min-y-don. 
*'  Dear  Sir. — I  interviewed  the  owner  this  morning 
and  after  a  lengthy  discussion  got  him  to  agree  to  the 
following  proposal,  which  is  firm  and  wiU  be  open  for 
your  consideration  up  to  Thursday  next  at  12  noon. 
He  will  let  you  the  place  upon  an  annual  tenancy 
only  at  the  rent  of  one  hundred  and  fifty  pounds 
(£150)  and  will  allow  you  twenty  pounds  towards 
decorating,  &c.    Should  the  owner  require  possesnon 
and  serve  you  with  notice  to  quit  at  the  end  of  the 
second  year  he  will  allow  you  the  sum  of  fifty  pounds 
(£50)  as  compensation  for  disturbance. 

Do.,  do..   Third  Tear,  do.  the  sum  of  Thirty 

Pounds  (£30). 
Do.,  do.,  Fourtii  Year,  do.  the  sum  of  Twenty-five 

Pounds  (£25). 
Do.,  do.,  Fifth  Year,  do.  the  sum  of  Twenty 

Pounds  (£20). 
Immediate  possession  would  be  given.    Tenancy  to 
commence  at  Sfidsummer,  1900." 

The  letter  also  contained  at  the  foot  the  following 
offer  to  sell  the  plaintiff  part  of  the  property : 

"He  will  sell  you  the  reddence,  outbuUdings, 
gardens,  and  grounds,  the  whole  covering  an  area  of 
four  acres  only  with  entrsnce  to  Beadi-road  and 
right  of  way  over  Kew-road  from  Abergele-road, 
reserving  to  himself  the  right  to  define  boundaries  of 
the  land  icduded  in  the  four  acres,  at  the  price  of  five 
thousand  pounds  (£5,000). 

«  Mortgage  of  £4,000  at  4}  per  oent.  can  be  left  on; 
this  proposfu  also  is  open  for  your  connderation  up  to 
Thunday  next  at  12  noon.    The  owner  will  not  grant 

(a.)  Beported  by  J.  Arthur  Priob,  Esq.,  Barristcr- 
at-Law. 
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any  option  of  purchase  in  the  tenanoy  aereement.— 
Yonra  faithfuUy, 

"  (Signed)        J.  A.  Porter." 

At  11.30  a.m.  on  the  19th  the  plaintiff  called  at  Mr. 
Porter's  offioe  and  verbally  accepted  the  terms,  and 
then  and  there  wrote  the  following  memorandum : 
"Colwyn  Bay,  April  19th,  1900. 

"J.  A.  Porter,  Esq.    *        . 

"  Iteferring  to  your  offer  of  Min-y-don  of  the  12th 
of  April,  I  hereby  accept  same  on  the  conditions 
named  therein. — Yours  faithfully, 

"  (Signed)       Ellis  Lever." 

The  defendant  subsequently  repudiated  the  offer  to 
let,  and  contended  that  the  plaintiff  had  accepted  the 
offer  to  purchase,  and  eventnedly  the  plaintiff  issued 
his  writ  claiming  specific  performance  of  the  agree- 
ment to  let  and  damages. 

Hewitty  for  the  plaintiff.— The  verbal  and  written 
acceptance  sufficiently  indicated  an  acceptance  of  the 
offer  to  let.^  The  agreement  is  for  a  teoancy  for  two 
years  certain,  and  fiienceforward  from  year  to  year, 
and  the  court  will  decree  specific  performance. 
He  cited  De  Braswc  v.  Mariyn,  11  W.  E.  1020, 
Bowdeuy  K.C.,  and  Oaiey,  for  the  defendant.— The 
offer  contained  alternatives,  and  the  acceptance  did 
not  specify  which  alternative  was  accepted,  nor  did  it 
contain  the  terms.  There  is,  tiierefore,  no  memoran- 
dum in  writinjf  sufficient  to  satisfy  the  Statute  of 
Frauds.  But  in  any  case  the  agreement  is  for  a 
yearly  tenanoy  only,  and  the  court  will  not  grdnt 
specific  performance  of  this :  Clayton  v.  lUingworth,  10 

Byrne,  J.,  held  on  the  evidence  that  it  was  dear 
that  the  plaintiff's  verbal  acceptance  related  to  the 
offer  of  the  tenanoy.     He  continued :  But  I  think 
the  written  acoeptanoe  further  indicates  with  sufficient 
clearness  that  that  was  the  offer  which  the  plaintiff 
accepted,  for  it  begins  with  the  words  "  EefeniDg  to 
your  offer  of  Min-y-don."  This  shows  that  he  accepted 
Mia-y-don- that  is,  the  whole  property ;  and  the  only 
offer  of  the  whole  property  was  the  offer  to  let,  for 
the  offer  to  sell  related  to  psrt  of  it  only.    Theu  it 
continues,  "  I  hereby  accept  same  on  the  conditions 
named  therein."    Thus  we  have  a  reference  to  the 
property  and  a  reference  to  the  terms,  and  the  parties 
are  identified;  and  I  hold,  following  the  dictum. of 
Lord  Cairns  in  Hussey  v.  Home  Payne,  27  W.  R.  685, 
4  App.CSas.  311,  at  p.  317,  that  this  is  sufficient  to  create 
a  bindiug  contract.   It  was  argued  that  if  you  make  an 
offer  to  sell  two  houses  and  the  offer  of  one  of  them  U 
accepted,  no  binding  contract  is  created,  but  I  cannot 
agree  to  this,  and  I  think  all  that  is  necessary  is 
identification  of  the  property,  the  parties,  and  the 
terms.  But  then  it  is  further  contended  that  the  agree- 
ment was  one  for  a  yearly  tenanoy  only,  and  Clayton  v. 
Illingworth  is  cited  as  an  authority  for  the  proposition 
that  the  court  will  not  decree  specific  performance 
of  such  an  agreement.    With  regard  to  this  point,  I 
think  in  the  first  place  that  the  offer  was  one  of  a 
tenancy  for  two  years    certain  and  thenceforward 
from  year  to  year.    This  appears  from  the  agreement 
for  compensation  upon  notice  to  quit  **  at  the  end  of 
the  second  year."      But  apart  from  this   I  do  not 
think  that  Clayton  v.  Illingworth  really  supports  this 
contention.    I  do  not  think  the  case  really  means 
more  than  this,  that  in  it  the  court  was  of  opinion 
that  there  was  already  a  binding  agreement  at  law, 
and  that  to  require    the    execution    of   a   further 
instrument  would  only  have  put  the  tenant  to  need- 
less expense,  and  that  the  action  was  therefore  an 
idle  one.    On  the  other  hand,  the  case  of  De  Braeaac 
V.   Martyn  is  an  authority  for  the  view  that  the 
court  will  decree  spedfio  p^ormanoe  of  an  agreement 
even  for  a  yearly  tenancy  if  a  proper  case  is  made 


out.  I  hold,  therefore,  that  the  action  succeeds,  and 
I  decree  specific  performance  with  costs  and  an 
inquiry  as  to  damages. 

Solicitors,  Bel/rage  &  Co,^  for  Chamberlain  & 
Johnson,  Llandudno;  Hamliny  OrammeTf  &  Hamlin, 
for  GanUin  &  Williams,  Ebyl. 


Chan.  Div.  )  -Eir        in     ia 

Cozens-Hardy,  J.  j  ^^  1^'  ^®- 

Underwood  v.  Londoi?  Musio  Hall  (Limited) 
AND  Others,  (a.) 

Company — Memorandum — Right  to  issue  pre-pre/erence 
shares—Companies  Act,  1862  (25  cfe  26  Vict,  c.  89), 
«.  12. 

Clause  6  of  the  memorandum  of  a  limited  company 
was  as  follows :  "  The  capital  of  the  company  is  £60,000, 
divided  into  6,000  preference  shares  of  £5  each  and  6,000 
ordinary  shares  of  £5  each.  Such  preference  shares  shall 
confer  a  right  to  a  fixed  cumulative  preferential  dividend 
at  the  rate  of  £7  per  centum  per  annum.  Any  shares  of 
the  present  or  any  increased  capital  of  the  company  may 
he  guaranteed  or  liave  any  special  privilege  or  advantage, 
or  may  he  deferred  and  may  he  issued  on  such  special 
co)iditions  as  to  priority  or  postponement,  either  for 
dividends  or  repayment  of  principal,  or  as  to  voting 
power,  and  generally  on  such  terms  as  the  company  may 
from  time  to  time  determine.** 

Held,  that  the  company  had  power  to  increase  its 
capital  by  issuing  preference  shares  having  priority  over 
the  original  preference  shares. 

Motion,  treated  by  consent  as  the  trial  of  the 
action. 

The  action  was  brought  by  H.  T.  Underwood  (who 
was  one  of  the  directors  of  the  company)  on  behalf 
of  himself  and  the  oiJier  holders  of  preference  shares 
against  the  comi>aoy  and  the  other  directors  for  (1)  a 
declaration  that  it  was  ultra  vires  for  the  company  to 
increase  their  authorized  capital  by  creating  preference 
shares  ranking  in  priority  to  or  pari  passu  with  the 
6,000  preference  shares  mentioned  in  clause  5  of  the 
memorandum  of  association ;  and  (2)  an  injunction  to 
restrain  the  defendants,  other  than  the  company,  and 
each  of  them  from  convening  or  holding  any  meeting 
of  the  members  of  the  company  for  the  purpose  of 
authorizing  the  creation  of  and  alao  from  creating 
preference  shares  of  the  company  ranking  in  priority 
to  or  pari  passu  with  the  existiog  6,000  preference 
shares. 

The  motion  was  for  an  injunction  in  the  terms  of 
the  second  part  of  the  daim. 

The  question  turned  upon  clause  5  of  the  memor- 
andum of  association  set  out  above. 

E,  W,  MarteUi,  for  the  plaintiff,  contended  that  the 
company  had  no  power  to  take  away  or  lessen  any 
righv3  of  the  preference  shareholders  fixed  by  the 
meuiorandum  of  association. 

He  referred  to  Ashhury  v.  Watson,  33  W.  B.  882, 
30  Oh.  D.  376,  and  to  Buckley  on  Companies  (7th  ed.), 
p.  1(^,  as  to  the  word  "conditions"  contained  in 
clause  12  of  the  Companies  Act,  1862. 

A,  It,  Kirhy,  for  the  company  and  the  directors 
other  than  the  plaintiff,  argued  that  clause  5  of  the 
memorandum  gave  the  requisite  power,  and  the  clause 
was  supported  Dy  the  articles;  there  was  notiiiingin 
the  clause  to  take  away  from  the  company  the  power 
to  alter  the  rights  of  shareholders,  as  established  in 

(a.)   Reported   by  W.   Morris   Carter,   Esq., 
Barrister-at-Law. 
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HlOH  OOUBT. 


MBTBOPOLITAir  ElXOTRIO  SUPPLY  Co.  (LiMITSD)  V.  GiNDBK. 


High  Ck>nBT. 


Andrews  v.  Gas  Meter  Co.,  45  W.  B.  321,  [1897]  1  Gh. 
361. 

E.  W.  MartelU,  in  reply,  said  that  the  rights  of  the 
preferenoe  thareholders  were  here  fixed  by  the  memo- 
randum and  were  therefore  mialterable. 

Cozens-Habdy,  J. — ^The  oompany  desire  to  inorease 
their  capital  by  the  issue  of  shares  having  a 
preferenoe  over  the  original  £7  per  oent.  preferenoe 
shares.  I  think  it  is  competent  for  the  company  to 
do  this.  The  memorandum  of  association  cannot  be 
altered  by  the  company,  bat  the  memorandum  itself, 
after  de&iing  the  position  of  the  original  share- 
holders, states  that  any  increased  capital  may  be 
issued  on  such  special  conditions  as  to  priority  as  the 
oompany  may  detennine.  The  result  is  that  the  £7 
per  cent,  preference  shareholders,  while  having  an 
absolute  right  as  against  the  original  shareholders,  are 
subjected,  by  the  memorandum  itself,  to  the  risk  of 
having  increased  capital  placed  in  front  of  them. 
The  clause  is  ill-drawn,  because  it  is  difficult  to  see 
how  it  can  apply  to  the  present  or  original  capital, 
but  I  do  not  think  it  is  so  obscure  that  I  ougnt  to 
dedine  to  give  effect  to  it.  I  must  therefore  ^smiss 
the  action. 

Motion  refused* 

Solicitors,  Morton,  CuUer,  &  Co. ;  Nicholson,  Graham, 
A  Graham. 


April  19,  20,  22,  23. 


Chan.  Div.  | 
Buckley,  J.  j 

Metropolitan  Eleotbio  Stjpply  Co.  (Limited)  v. 
Glin>EE.  (a.) 

InjuThdion — Conirad — Implied  negative  stipiUation — 
Undue  preference — Electric  Lighting  Act,  1882  (45  & 
46  Vict,  c,  69),  ss.  19,  20. 

Where  a  contract,  although  affirmative  in  form,  is 
negative  in  substance,  the  court  will,  nottvithstanding  the 
absence  of  a  negative  stipulation,  imply  one^  and  grant  an 
injundtion  accordingly,  upon  the  principle  of  Lumley  v. 
Wagner,  1  De  G.  M.  A  G.  604. 

A  customer  of  an  electric  lighting  company  agreed  **  to 
take  the  whole  of  the  electric  energy  required  for  the 
premises  "  for  five  years.  He  did  not  hind  himself  to 
take  any  quantity  at  aU.  There  was  no  eoapress  negative 
stipulation. 

Held,  that  the  court  would  imply  a  negative  stipulation, 
and  grant  an  injunction  against  his  taking  electric  energy 
from  anyone  else. 

An  electric  lighting  company  were  empowered  under 
their  provisioned  orders  {duly  confirmed)  to  supply  a 
district  with  electric  energy.  They  agreed  to  supply  a 
customer  for  five  years  at  4|<2.  a  unit  upon  his  taking  tTie 
whoh  of  his  supply  from  them.  They  were  supplying 
another  customer  for  two  years  at  4(2.,  but  he  was  a  large 
consumer,  and  took  his  supply  in  the  daytime,  which  was 
an  advantage  to  the  company. 

Held,  that  the  supply  to  this  customer  was  not  an 
undue  pr^erence,  and  that,  consequently,  the  contract 
with  the  prst^nam/ed  consumer  was  not  wanting  in  con" 
sideration. 

Held,  also,  tJuxt  tJie  contract  was  authorized  by  sections 
19  and  20  of  the  Electric  Lighting  Act,  1882,  amd  the 
provisional  orders  of  the  company. 

This  was  an  action  by  an  eleotrio  lightins  com- 
pany for  an  injunction  to  restrain  the  defendant 
from  taking  his  electrical  energy  elsewhere,  upon  an 
agreement  to  take  the  whole  from  them. 


(a.)  Beported  by  Kevillb  Tebbtttt,  Esq.,  Banister- 
at-Law. 


The  plaintiff  company  were  empowered  by  the 
Metropolitan  Electric  Supply  Co.  (lud-London)  Pro- 
visional Order,  confirmea  by  the  Electrical  Tjighting 
Orders  Confirmation  (Ko.  6)  Act,  1889,  to  supply 
electrical  enei^  to  a  Isrg^  district  in  London,  con- 
sisting of  the  parishes  of  Mdlbom  and  St.  Giles  and 
the  Strand. 

By  section  46  of  their  order  the  undertakers,  upon 
being  required  by  the  owner  or  oocupier  of  premises 
within  a  certain  distance  of  their  mains,  "were  to 
give  and  continue  to  give  a  supply  of  enerjg;y  for 
such  premises  in  accoraanoe  witn  the  provisions  of 
this  order." 

Section  47,  after  providing  for  the  service  by  the 
consumer  of  a  notice  of  the  supply  he  required,  pro- 
vided that  he  should  "  enter  into  a  written  contract 
with  the  undertakers  (if  required  by  them  so  to  do) 
to  receive  and  pay  for  a  supply  of  energy  for  a  period 
of  at  least  two  years  "  of  an  amount  to  be  8pe<»fied. 
By  section  62  the  undertakers  were  empowered  to 
make  any  agreement  with  the  consumer  subject  to 
the  provisions  of  their  order  and  the  Electric  Light- 
ing Acts  as  to  price.  The  limit  of  their  charge  was 
8d.  a  unit. 

The  defendant,  who  was  the  keeper  of  a  public- 
house  in  Holbom,  the  "Bed  Lion,*'  signed  in 
November,  1898,  a  request,  or,  as  it  was  called  in  the 
proceedings,  a  *<  contract,"  addressed  to  the  plaintiff 
company,  requesting  them  to  supply  his  premises 
with  electric  enerxy,  and  agreeing  to  take  all  such 
dectric  energy,  subject  to  the  Electric  Lightixijg  Acts 
and  the  company's  provisional  orders,  and  subject  to 
the  terms  and  conditions  therein  contained,  of  which 
the  first  two  were : 

"  (1)  The  consumer  agrees  to  take  the  whole  of  tiie 
eledaic  energy  required  for  the  premises  mentioned 
below  from  &e  company  for  a  period  of  not  less  than 
five  years. 

"  (2)  The  charge  for  electric  energy  to  be  4^.  per 
Board  of  Trade  unit" 

The  premises  mentioned  below  were  the  "Bed 
Lion."  There  was  no  negative  stipulation  as  to 
taking  the  supply.  The  plaintiff  company  thereapon 
supplied  the  defendant  company  as  requested. 

In  February,  1901,  the  defendant  decided  to  leave 
the  plaintiff  company,  and  he  wrote  to  them  that  he 
was  dissatisfied  with  their  light,  and  requested  them 
to  take  their  meter  away,  and  let  him  have  their 
account ;  and  he  proceeded  to  take  his  supply  from 
tiie  County  of  London  and  Brush  Frovindu  Electric 
Lighting  Co.  (Limited),  which  had  also  statutory 
powers  of  supplying  the  district 

In  March,  1901,  the  plaintiff  company  issued  the 
writ  in  the  action,  asking  for  an  injunction  to  restrain 
the  defendant  until  the  16th  of  November,  1903,  from 
taking  the  whole  or  any  part  of  the  electric  energy 
required  for  the  said  premises  from  any  person  or 
oompany  other  than  tnemselves,  in  breach  of  the 
agreement  of  the  16th  of  November,  1898. 

The  action  was  heard  without  pleadings.  The 
defendant  alle^;ed  that  the  plaintiff  company  had 
fdled  to  give  hun  a  proper  supply  of  energy,  but  the 
learned  judge  found  against  tbis  aU^^ation.  It  was, 
however,  proved  that  the  plaintiff  company  bad 
supplied  other  persons  for  various  terms  at  4^  a 
unit  and  also  liad  supplied  one  customer  under  a 
contract  for  two  years  at  4d.  a  unit 

AtSbury,  K.G.,  and  Bargant^  for  the  plaintiff  oom- 
pany.— The  contract  is  in  effSsct  a  negative  one.  The 
defendant  does  not  agree  to  take  any  energy  at  all, 
but  only  not  to  take  it  from  anyone  else.  The 
principle,  therefore,  of  Lwmley  v.  Wagner^  I 
D.  M.  &  G.  604,  appUes,  and  the  court  can  enforoe  it 
by  injunction:  CaU  v.  Tourle,  17  W.  B.  939,  L.  B, 
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Hh.  Ct.     Mbteopolitaw  Blwjtrio  Supply  Co.  (Ld.)  v,  Giwdeb.— In  bb  Youmans'  Will.     Hh.  Ot. 


4  Gh.  App.  654.  It  is  not  neoeaaary  that  there  should 
be  an  express  negatLve  stipulation,  it  may  be  implied : 
see  observations  of  Lord  Selbome  in  WolverhampUm 
and  WcUmU  Railway  Co.  y.  London  and  North-Wettem 
Railway  Co,,  L.  B.  16  Eq.  433,  at  p.  440, 22  W.  B.  Di|c. 
118  ;  and  of  Ery,  J.,  in  Donnell  v.  BmneU,  31  W.  R. 
316 ;  22  Oh.  D.  835.  WhihiH>od  GhBmical  Co.  ▼.  Hard- 
man,  39  W.  B.  433,  [1891]  2  Oh.  416,  which  may  be 
cdted  against  ns,  was  a  ease  of  personal  servioe,  and 
is  distinguishable. 

Svnnfen  Eady,  K,C.,  and  Steufart  Smith,  for  the 
defendant. — Catt  ▼.  Tourle  turned  nponthe  doctrine  of 
TuUc  v.  Moxhay,  2  Ph.  774.  The  contract  in  Whitwood 
Chemical  Co.  ▼.  Hardman  was  almost  exactly  the 
same  as  the  one  here,  and  there  the  court  refused  to 
icrant  an  injuDction.  In  FotfiergiU  y.  Rowland,  22 
W.  B.  42,  17  L.  B.  Eq.  132,  also,  an  injunction  was 
refused.  Besides,  the  contract  here  is  void  as 
nufcde  without  consideration.  Other  persons  were 
supplied  at  4^d«  or  4d.,  and  therefore  the  defendant 
had  a  right  to  have  it  at  that  price  without  bioding 
himself  in  return :  see  sections  19  and  20  of  the 
Electric  Lifchting  Act  1882;  The  Diphw/»  Casaon 
Slate  Co.  [Limitfd),  v.  Festiniog  Railway  Co.,  2  Nev.  & 
Mao.  73;  Holland  v.  FesHniog  Railway  Co.,  2  Nev.  & 
Mao.  278. 

AHbury,  in  reply.— The  plaintiff  company  have 
power  given  them  to  mace  these  contracts  by 
section  20  of  the  Act  of  1882  and  section  52  of  their 
special  Act.  The  agreement  with  the  customer  at  4d. 
was  not  an  undue  preference,  for  there  were  special 
advantages  to  them  in  the  supply  required  by  him,  as 
he  was  a  large  consumer  and  wanted  a  supply  in  the 
daytime.  The  contract  made  by  the  defendant  is  not, 
then,  without  consideration. 

Buckley,  J. — ^The  first  defence  is  that  there  is  no 
negative  siiptdation  upon  which  the  court  can  grant 
an  injunction.  I  think  that  I  must  construe  the  con- 
tract without  reference  to  the  legal  consequences  of 
the  one  construction  or  the  other.  Upon  this  part  of 
the  case  I  will  refer  to  the  observations  of  Lord  Sel- 
bome in  Wolverhampton  and  Walsall  Railway  Co.  v. 
London  and  North-WesUm  Railway  Co.,  maae  with 
reference  to  the  case  of  Lumley  y.  Wagner,  and  the 
court  refusing  to  act  upon  the  implication  of  a  nega- 
tive, but  acting  upon  tne  expression  of  it ;  ''I  should 
think  it  was  the  safer  and  the  better  rule,  if  it  should 
eyentually  be  adopted  by  this  court,  to  look  in  all 
such  cases  to  the  substance  and  not  to  the  form.  If 
the  substance  of  the  agreement  is  such  that  it  would 
be  violated  by  doin^  the  thinp;  sought  to  be  pre- 
yented,  then  the  question  will  arise  whether  this  is  the 
court  to  come  to  for  a  remedy.  If  it  is,  I  cannot  think 
that  ought  to  depend  on  the  use  of  a  negative 
rather  tiian  an  affirmative  form  of  expreision." 
The  cases  since  these  observations  have,  I  think, 
gone  to  show  that  that  principle  has  been  adopted 
by  the  courts.  Now,  here  the  consumer  agrees  to 
take  the  whole  of  the  energy  required  for  his 
premises  from  the  company.  The  company,  when 
asked,  were  bound  under  the  statute  to  supply  it. 
The  consumer  does  not  agree  to  take  any  energy  at 
all ;  he  may  bum  gas  if  he  Ukes,  and  require  none. 
The  only  bargain  is  as  to  the  price,  which  was  fixed 
at  4^  The  essence  of  the  contract  is  an  implied 
agreement  by  the  defendant  not  to  take  from  anyone 
else.  Now  it  is  said  that  the  case  of  Whitwood 
Chemical  Co.  v.  Hardman,  where  an  injunction  was 
refused,  is  the  same  as  this.  There  the  defendant  said 
he  would  "give  the  whole  of  his  time."  But  that 
was  a  case  of  a  contract  for  personal  services.  And 
the  parties  did  not  contemplate  any  negative  agree- 
ment, that  the  defendant  should  not  serve  others.  On 
the  other  hand,  there  is  the  case  of  CaU  v.  Tourle,  which 


is  equally  on  aU  fours  with  the  present,  where  the 
defendant  agreed  that  the  plaintiff  should  have  the 
exclusive  right  of  supplying  all  ale,  &c.,  to  him,  and 
where  an  injunction  was  granted.  It  is  ssid  that  that 
case  turned  on  the  doctrine  of  TuUc  v.  Moxhay.  Buc 
the  court  were  of  opinion  that  from  the  above  words 
they  might  imply  a  negative,  and  grant  an  injunction. 
Fothergul  v.  Rowland  was  a  case  of  the  sale  of 
goods,  and  turned  on  the  fact  that  damages 
were  a  complete  remedy.  In  Donnell  v.  Bennett, 
where  there  were  express  negative  words,  Ery, 
J.,  granting  an  injunction,  said:  "The  court 
ought  to  look  at  what  is  the  nature  of  the  contract 
between  the  parties,  and  if  the  contract  as  a  whole 
is  the  subject  of  equitable  jurisdiction,  then  an  in- 
junction may  be  |^ranted  in  support  of  the  contract, 
whether  it  ooutam  or  does  not  contain  a  negative 
stipulation."  I  think,  then,  that  the  fact  that  the 
contract  here  is  affirmative,  and  not  negative  in  form, 
is  no  ground  for  refusing  an  injunction.  Next  it  is 
said  that  the  contract  was  invalid  because  it  purported 
to  bind  tiie  parties  for  a  term  of  years.  But  this 
contract  is  less  than  those  authorized  by  sections  46 
and  52  of  the  order,  and  therefore  valid,  because 
under  them  the  company  may  require  the  consumer 
to  receive  a  supply  for  at  least  two  years,  while  here 
the  concumer  had  not  bound  himself  to  take  any  at 
alL  Next  it  is  said  that  this  contract  is  invalid  under 
section  20  of  the  Electric  Lighting  Act,  1882,  because 
there  were  contracts  with  other  consumers  at  the 
same  rate  but  for  different  terms  of  years,  and  one 
with  a  customer,  Gates,  for  two  years  at  4d.  a  unit,  and 
that  these  different  terms  and  this  different  rate  were 
not  justified  by  the  Act  But  Gates  was  a  very  large 
customer,  and  moreover  he  bumt  largely  upon  the 
day  lead  as  distinguished  from  the  night  lead,  a 
circumstance  which  to  those  companies  is  of  great 
importanca  Now  the  companies  are  entitied  to  take 
these  matters  into  consideration  in  fixing  the  price. 
The  circumstances  in  such  a  case  are  not  similar  to 
those  of  persons  who  are  not  on  the  day  lead. 
Sections  19  and  20  of  the  Act  of  1882,  which  are  sup- 
plemented by  sections  46  and  52  of  the  Mid-London 
order,  are  a  direct  statutory  authori^  that  the  oom- 

E&ny  may  contract  as  to  cdarges  within  their  statutory 
mit  of  8d.  I  think  this  is  a  contract  which  the 
plMiififf  company  were  entitled  to  make,  and  that 
they  ^ould  succeed  in  the  action. 

Injunction  granted. 

Solicitors  for  the  plaintiffd.  Barlow  &  Barlow. 

Solicitors  for  the  defendant,  Sydney  Morae, 


I  Feb.  16,  28. 

In  re  Youmans*  Will,  (a.) 
Will— Rule  in  Shelley's  ( 


Ohan.  Div. 
Joyce,  J. 


A  testator  devised  certain  property  to  trustees  upon  Prust 
to  receive  the  rents,  Ac,  and  to  pay  the  ovigoings  and 
certain  annuities  for  life  to  the  testator^s  cousins,  and 
then  to  pay  the  reHdue  of  the  rents  and  profits  to  D.  for 
life,  and  after  the  respective  deceases  of  the  said  cousins 
and  D.,  upon  trust  to  convey  the  property,  together  with 
any  accumulatione  of  rents  in  the  Tiands  of  the  trustees, 
unto  tfie  right  heirs  of  D. 

Held,  that,  hy  virtue  of  the  rule  in  Shelley's  case, 
the  hereditaments  belonged  to  D,  in  fee,  subject  to  the 
annuities. 


(a.)  Beported  by  H.  Olaughtow  Scott,  Esq., 
Barrister-at-Law. 
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High  Ck>UBT. 


In  re  Tatlob. 


High  Ooubt. 


Petition  hv  William  Douglas  for  payment  out  to 
him  of  a  fond  in  court. 

B.  YoumanB,  by  his  will  dated  the  2lBt  of  August, 
1877,  devised  the  residue  of  his  freehold,  copyhold,  and 
leasehold  estates  to  trustees  upon  trust  to  receive  the 
rents  and  profits  thereof,  and  after  the  necessary 
payments  to  maintain  the  same,  to  pay  thereout 
certain  annuities  to  his  cousins  therein  mentioned 
for  their  respective  lives,  and  then  to  pay  the  residue 
of  such  net  rents  and  profits  half-yearly  to  William 
Douglas  for  his  life,  and  from  and  after  the  respective 
deceases  of  the  testator's  said  first  cousins  and  the  said 
William  Douglas,  upon  trust  to  convey,  surrender, 
and  assign  the  said  neehold,  copyhold,  and  leasehold 
estates  respectively,,  together  vnth  any  accumulations 
of  rents  in  the  hands  of  the  trustees,  unto  the  right 
heirs  of  the  said  William  Douglas. 

The  testator  died  in  1877. 

Part  of  the  estate  comprised  in  this  devise  was 
purchased  under  their  compulsory  powers  by  the 
Oreat  Central  Bailway  Co.,  atid  the  purchase-money 
was  paid  into  court  under  the  provisions  of  tiie  Lauds 
Clauses  Consolidation  Act. 

One  of  the  annuitants  alone  remained  alive ;  and  ebe 
had  released  from  her  annuity  the  land  taken  by  the 
company. 

Joyce,  J.-r-It  appears  to  mb  that  subject  to 
what  the  efiGect  of  uie  will  may  le  with  regard  to  the 
period,  if  any,  between  the  death  of  tbe  petitioner 
and  that  of  the  annuitant  if  she  survive  him,  tbe 
petitioner  it,  by  virtue  of  the  rule  in  Shelley's  ccise, 
owner  of  the  equitable  fee  simple  of  the  prepay.  It 
is  dear  that  there  would  not  be  an  accumulation  of 
the  surplus  rents  for  more  than  twenty-one  years  from 
the  death  of  the  petitioner,  and  I  am  of  opinion  that 
any  sorplns  rents  aooruiog  after  that  period  would 
not  be  undisposed  of  but  would  belong  to  the  right 
heirs  of  the  petitioner.  I  am,  therefore,  of  opinion 
that  the  property,  subject  to  the  annjiity,  belongs  to 
the  petitioner  in  fee  simple.  The  annuitant  having 
released  her  aimuity,  the  petitioner  is  entitied  to  an 
order  for  payment  out  to  him. 

Solicitors.  Venn  &  Woodcock,  for  Pellatt  &  Pellatt, 
Banbury  ;   UUWiome,  Currey,  c£*  Jennings ;  Lingarfh. 


IN  BANKRUPTCY. 

K.  B.  Div.  }  Tijr     1.  ofi 

(Wright  and  DarUDg,  JJ.)  }  ^*^^^  ^^• 

In  re  Taylor. 
Ex  j>arte  Taylor,  (a.) 

Bankruptcy — Annulment  of  adjudiation — Payment  of 
debts  in  full — Discretion  to  refuse  annulment — Bank- 
ruptcy Act,  1883  (46  <fe  47  Vict  c.  52),  a.  35. 

Where  a  bankrupt  has  been  guilty  of  serious  misconduct 
in  the  course  of  the  bankruptcy,  the  court  will  refuse  to 
annul  the  adjudication,  even  though  the  bankrupt  has 
jHiid  his  debts  and  the  costs  of  the  hanJcrujAcy  in  full. 

Appeal  by  the  bankrupt  from  the  refusal  of  the 
registrar  of  the  county  court  at  Greenwich  to  aunul 
the  adjudication. 

Taylor,  the  bankrupt,  was  a  public-house  broker 
and  auctioneer. 

In  June,  1899,  a  client  named  Titiey  brought  an 
action  against  him  for  negligence  in  connection  with 
the  purchase  of  a  public-house,  and  obtained 
judgment  for  a  sum  amounting,  with  costs,  to  about 
£345. 

(a.)  Beported  by  P.  M.  Francke,  Esq.,  Parrister- 
at-Law. 


Taylor  failed  to  pay  this  amount,  and  Titiey 
presented  a  bankrupted  petition  against  him. 

A  receiving  order  was  made  thereon  upon  the  26th 
of  September,  1899. 

Upon  the  6th  of  October  the  bankrupt  filed  his 
statement  of  affairs  showing  liabilities  amounting  to 
£386,  and  a  daim  for  £1,000  against  a  debtor  as  the 
only  aeset.  In  his  private  examination  by  the  official 
receiver  he  also  failed  to  disclose  any  cssh  assets. 

Upon  the  17th  of  November  the  bankrupt  handed 
to  the  ofiicial  receiver  the  sum  of  £450,  which  was 
more  than  sufficient  to  pay  tbe  whole  of  his  debts 
with  interest,  and  the  costs  of  the  bankruptcy.  At 
his  public  examination  upon  the  21st  of  November 
he  admitted  that  such  sum  of  £450  formed  part  of  a 
sum  of  £500  which  he  had  failed  to  disclose  in  his 
private  examination  and  in  his  statement  of  affairs. 
He  asked  leave  to  correct  his  omissions,  and  stated 
that  he  desired  to  pay  all  his  debts  in  full.  The 
examination  was  closed  upon  the  12th  of  December. 

The  official  receiver  paid  all  the  creditors  in  full 
and  the  expenses  of  the  bankruptcy  out  of  the  £450, 
and  had  a  balance  of  £18  remainiog.  He  made  his 
r#>port  UDon  the  conduct  of  the  bankrupt  upon  the 
16th  of  February,  1900,  but  no  order  for  prosecution 
was  made  thereon. 

In  1901  the  bankrupt  applied  for  the  annulment 
of  the  adjudication  upon  the  ground  that  all  his 
debts  had  been  paid  in  f uU.  The  official  receiver 
opposed  the  application,  which  was  refused  by  the 
registrar  upon  the  grounds  that  the  bankrupt  had 
been  guilty  of  misconduct  in  concealing  the  sum  of 
£500,  and  that  he  had  been  guilty  of  fraud  in  con- 
nection with  a  bill  of  eale. 

The  bankrupt  appealed. 

Afuir  Mackenzie,  for  the  appellant.— A  bankrupt  who 
is  quite  solvent  should  be  entitied  as  of  ri^ht  to  hie 
discharge.  [Wright,  J. — He  has  been  guilty  of  two 
misdemeanours  under  the  Debtors  Act — false  state- 
ment of  affairs,  and  concealment  of  assets.]  In  In  re 
Duncan,  40  W.  R.  409.  [1892]  1  Q.  B.  879,  the  mis- 
conduct was  much  worse,  nevertheless  the  court 
annulled  the  adjudicatioo.  It  has  always  been  the 
practice  hitherto,  in  cases  where  the  debts  have  been 
paid  in  full,  and  the  debtor  has  been  through  his 
public  examination,  to  annul  the  adjudication  without 
regard  to  any  misconduct  of  the  deotor. 

8.  0.  Lushiiigton,  for  the  official  receiver,  was  not 
called  upon. 

Wbioht,  J.— I  caimot  possibly  say  that  in  this 
ca«e  the  registrar  was  wrong  in  the  exercise  of  bis 
discretion.  The  bankrupt  viras  adooittedly  guilty  of 
two  of  the  most  serious  offences  tiiat  a  bsoikrupt  can 
commit  He  could  never  have  obtained  his  discbarge 
except  for  special  reasons,  and  the  registrar  rightly 
thought  that  such  a  person  ought  to  be  punished  by 
the  stigma  of  undischarged  bankruptcy.  The 
registrar's  decision  cannot  be  got  over  by  saving 
that  whenever  a  bankrupt  has  paid  his  debts  in  full  he 
is  entitied  to  have  his  adjudication  annulled,  and 
suggestini;  that  the  court  has  no  discretion  under 
sec f ion  35  to  refuse  annulment  in  such  a  case.  I  am 
clearly  of  opinion  that  the  court  has  a  discretion, 
and  that  in  such  a  case  as  the  present  an  application 
for  annulment  ought  not  to  be  entertained  until  at 
least  five  years  after  the  bankruptcy. 

Darung,  J.,  concurred. 

Appfal  dismissed. 

Solicitors  for  the  appellant,  Batchelor  &  Ooun^is, 

Solicitor  for  the  respondent.  The  Solicitor  to  the 
Board  of  Trade. 
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HlOH  OOUBT. 


'  Thb  Bbbbhound.' 


HlOH  COTIBT. 


Admiralty.  j  Feb.  6 ;  March  6. 

"Thb  Dbbbhotjnd."  (a.) 

Skij) — Admiralty — Demurrage — Liability  of.  charterers 
of  ship  and  consigneea  of  cargo, 

Tlie  defendants  chartered  the  plaintiffs*  vessel,  and 
guaranteed  that  the  charter-party  would  be  carried  out 
in  its  entirety  and  on  the  conditions  as  to  time  provided 
therein  and  as  to  payment  <f  demurr(tge  legally  incurred 
according  to  the  terms  of  the  charter- party.  The  defend' 
ants  sold  the  cargo  to  the  consignees^  who  were  the  holders 
of  the  bills  of  lading.  On  the  arrival  of  the  ship  at  the 
port  of  discharge,  the  consignees,  having  other  ships  in 
dock,  were  not  permitted  by  the  dock  regulations  to  at  once 
berth  the  plaintiffs*  ship,  and  delay  in  discharging  was 
thereby  incurred,  in  respect  of  which  demurrage  was 
claimed  from  the  defendants. 

Held,  that,  inasmuch  as  the  consignees  had  become 
agents  of  the  charterers  to  receive  the  cargo  and  pay  the 
freight  in  accordance  with  the  terms  of  the  charter-party  ^ 
the  charterers  were  not  liable. 

This  was  an  appeal  from  the  decUion  of  the  judge 
of  the  county  court  of  Glamorganshire. 

The  plaintiflfe,  who  were  the  Ogmore  Steamship  Co., 
were  owners  of  the  steamship  Deerhound,  and  daimed 
from  the  defendants,  Messrs.  Bomer  &  Co.,  the 
charterers  of  the  plaintifiEs'  vessel,  a  sum  of  £22  as 
demurrage  and  £43  10s.  lOd.  as  biJance  of  freight. 

The  Deerhcmnd  was  a  vessel  of  1,052  tons  register, 
and  was  chartered  to  carry  a  cargo  of  iron  ore  from 
Forman  to  Senhouse  Dock,  Marvport. 

The  charter-party  provided  tnst  the  ship  should 
discharge  at  one  sbilltng  per  ton,  but  under  the 
circumstances  hereinafter  appearing  it  was  actually 
discharged  at  one  sbiUiog  and  fourpence  per  ton,  and 
for  this  balance  of  freight  the  claim  for  £43  10s.  lOd. 
was  made. 

The  Deerhaund  arrived  at  Maryport  on  the  13th  of 
June,  but  did  not  get  into  dock  until  midnight  on  the 
15th  of  June. 

Her  charter-party,  however,  stipulated  that  she 
was  to  be  berthed  witbin  twenty-four  hours  of  her 
arrival. 

The  dock  authorities  had  a  bye-law  by  which  they 
refused  to  allow,  owing  to  the  limited  accommodation 
in  the  dock,  more  than  one  vessel  at  a  time  to  be 
berthed  to  discharge  or  load  for  or  from  the  same 
consignees  or  consignors,  and  on  the  arrival  of  the 
plaintifiPs*  vessel  in  the  Senhouse  Roads,  Messrs. 
Cammells,  the  consignees  of  the  cargo,  had  other  ships 
in  dock  waiting  to  disdiarge.  The  dock  authorities 
therefore  refused  to  allow  The  Deerhound  to  enter  the 
dock,  and  she  was  not  actu%lly  berthed  for  discharging 
purposes  until  10  p.  m.  on  the  26t^  of  June. 

One  of  the  questions  sought  to  be  determined  by 
this  appeal  was  whether  the  charterers  of  Uie  vesM  or 
the  consignees  of  the  cargo  were  entitled  to  recover 
demurrage.  Another  point  raised  was  as  to  the 
recovery  of  a  balance  of  freight,  deduction  having 
been  made  by  the  defendants  under  the  following 
ciroumetance :  the  charter-party  stipulated  that  the 
vessel  was  to  give  the  use  of  her  cranes  and  winches 
with  the  necessary  steam  power,  and  the  use  of  the 
ship's  hands«  The  cargo  was  to  be  discharged  at  one 
ahilling  per  ton. 

When  the  vessel  arrived  at  Maryport  it  appeared 
that  there  was  a  dislocation  in  the  working  of  the 
dock,  the  consequence  of  which  was  that  on  the  fall 
of  the  tide  the  vessels  were  left  on  the  mud.  This 
gave  considerable  extra  trouble  in  discharging,  and 

(a.}  Reported  by  Qwynne  Halt.,  Esq.,  Barrister- 
at-Law. 


the  stevedore,  who  was  the  charteren'  agent,  declined 
to  discharge  the  ship  at  less  than  one  shilling  and 
fourpence  per  ton.  The  master,  however,  offered  the 
use  of  his  winches  and  his  men,  but  the  stevedore 
declined  to  accept  them  or  to  allow  his  men  to  work 
at  all  unless  they  did  the  whole  of  the  discharging 
themselves. 

Laing,  K,C,^  and  Sankey,  for  the  appellants  (the 
defendants  in  the  court  below). 

Robson,  K,C,,  and  Bailhache,  for  the  respondents, 
oontesded  that  there  was  no  difference  between  the 
charterers'  liability  and  the  consignees'. 

The  following '  cases  were  in  the  course  of  the 
arguments  cited :  Watson  v.  Borner,  4  Com.  Cas.  335  ; 
Ashcroft  V.  Crow  Orchard  Colliery  Co,,  L.  R.  9  Q.  B. 
540;  TapscoU  v.  Balfour,  21  W.  R.  245,  L.  R.  8 
C.  P.  46. 

March  5. — Barnbs,  J.,  in  delivering  the  considered 
judgment  of  the  court,  said :  This  is  an  appeal  from 
the  decision  of  the  county  court  judge  at  Cardiff  in 
an  action  by  the  plaintiffs,  the  owners  of  the  steam- 
ship Deerhound,  against  the  defendants,  the  charterers 
of  that  vessel,  holding  that  the  plaintiffs  are  entitled 
to  receive  from  the  defendants  £22  for  twenty-two 
hours'  demurrage  at  Marvport  and  in  respect  of  a 
charge  of  4d.  per  ton  on  the  cargo  discharged  which 
had  been  deducted  from  the  freight  payable  by  the 
charterers.    The  facts  were  as  follows  :  On  the  28th  of 
May,  1900,  the  vessel  was  chartered  by  the  plaintiffs 
to  the  defendants  by  charter-party  of  that  date  to 
load  at  Cartagena  or  Forman  a  careo  of  iron  ore, 
and  proceed  to  Maryport,  Seohouse  Dock,  and  there 
deliver  the  same  as  customary  when  and  as  directed 
by  the  consignees,  to  whom  notice  was  to  be  given 
of  the  vessel  being  ready  to  discharge,  paying  for 
discharging  Is.  per  ton  for  freight,  to  be  paid  as  in 
the  charter-party  mentioned.    The  charter-party  pro- 
vided that   the  cargo  was   to  be  shipped    at   the 
rate   of    200   toDS   per   working   day    of    twenty- 
four  consecutive  hours  (weather  permitting),  Sun- 
days   and    holidays    excepted,    and    to    be    dis- 
charged on  the  same  conditions  (subject  to  certain 
exceptions).       Days    to    be    averaged     to     avoid 
demurrage.    Time .  not  to  count  between  the  hours  of 
1  p.m.  on  Saturdays  and  7  am.  on  Mondays  -  unless 
used,  and  that  the  time  for  discharging  should  count 
when  the  ship  was  in  every  respect  ready  in  berth, 
but  berth  guaranteed  within  twenty-four  hours  after 
arrival,  or  time  to  count  and  in  free  pratique  as  per 
custom  of  port,  written  notice  of  such  readiness  to  be 
given  to   consignees  during  offloe  hours.     Ship  to 
work  night  and  day  if  requested  to  do  so,  and  to  give 
use  of  cranes  and  winches  with  necessary  steam  power 
and  hands,  charterers  paying  all  extra  expenses  of 
night  work.    Demurrage  (if  any)  at  the  rate  of  20s. 
sterling  per  hour.     Despatch  money  at  the  rate  of 
half  the  demurrage,  not  less  than  10s.  per  hour,  to  be 
settled  in  discharge  port ;  steamer  to  m  consi^ed  to 
Messrs.  Gibson  £  Greenup  and  Mr.  Joseph  Holmes 
at  Maryport.  There  was  a  cessor  clause  in  the  charter, 
but  by  a  letter  of  the  21st  of  June  the  charterers 
guaranteed  that  the  charter-party  would  be  carried 
out  in  its  entirety  and  on  the  conditions  as  to  time 
provided  therein,  and  to  pay  any  demurrage  legally 
incurred  according  to  the  terms  of  the  charter-party. 
After  loading  under  the  charter-party  tiie  vessel  pro- 
ceeded to  Maryport,  and  arrived  in  the  harbour  out- 
side the  Senhouse  Dock  on  Wednesday,  the  13th  of  June, 
and  on  the  14th  at  10  a.m.  the  mastf-r  gave  notice  to 
Messrs.  C.  Cammells  &  Co.  (Limited),  the  consignees 
and  holders  of  thebillsof  lading,  to  whom  the  defendants 
had  sold  the  cargo,  that  the  vessel  had  arrived  and 
was  ready  to    discharge.     At  the  time  the  vessel 
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arriyed  aa  aforesaid  the  said  oonnsnees  had  other 
Tessiels  at  berths  in  the  dock  and  waiting  to  discharge, 
and  in  oonsequenoe  the  vessel  was  not  allowed,  in 
aooordance  with  the  dook  regalaltions,  to  enter  the 
dock  until  midnight  of  the  I'dth.  If  .the  time  is  to 
count  from  the  time  at  which  the  vessel  entered  the 
dock,  it  is  admitted  that  she  was  afterwards  duly 
discharged,  but  the  plaintiffo  claim  that  in. the  circum- 
stances they  are  entitled  to  treat  the  time  as  counting 
from  10  a.m.  on  the  16th,  and  if  they  are  right,  I 
understand  the  efifect  would  be  to  give  them  twenty- 
two  hours'  demurrage.  The  county  court  judge  held 
that  the  case  was  governed  by  the  case  of  Ash- 
croft  V.  Craw  Orchard  Colliery  Co.,-  and  that  the 
plaintifGs  were  entitled  to  recover  for  twen^-two 
hours'  demurrage.  It  was  argued  before  this  court 
that  the  decision  was  wtong  in  law,  and  also  that  the 
presence  of  the  other  vesseb  for  the  same  consignees 
did  not,  according  to  the  regulations,  prevent  The 
Deerhound  from  getting  into  dock.  With  regard  to 
the  second  point,  it  seems  dear  that  the  case  was 
based  in  the  court  below  on  the  admissions  of  counsel, 
witnesses  who  were  present  to  prove  the  facts,  there- 
fore, not  being  called,  and  that  the  case  proceeded  on 
the  assumption  that  the  fact  that  the  consignees  had 
other  vessels  at  the  berths  in  the  dook  and  waiting 
to  discharge  did,  according  to  the  regulations  and 
practice  of  the  port,  which  the  harbour-master  acted 
on,  prevent  the  vessel  from  getting  into  the  dock 
until  the  night  of  the  15th,  and  I  thimE  the  case  must 
be  decided  on  the  principal  point,  which  is  one  of 
general  importance.  Several  cases  were  dted  to  us, 
but  they  appear  to  me  to  turn  so  much  on  their 
particular  lacts  and  the  language  of  the  particular 
charters  that  they  are  only  indirectly  of  assistance  in 
arriving  at  a  conclusion  in  this  case.  In  Tapscott  v. 
BcU/our,  where  a  vessel  was  to  proceed  to  a  dock 
as  ordered  by  the  charterers  and  load  coal,  which 
would  be  supplied  by  a  colliery  acent  and  loaded 
from  the  tips,  it  was  held  that  the  lay  days  did 
not  commence  until  the  vessel  got  mto  dock, 
and  that  the  charterers  were  not  responsible  for 
delay  in  her  getting  there  caused  by  the  colliery 
agent  having  three  other  vessels  in  the  dock,  and 
two  more  ready  to  go  in,  and  not  being  permitted 
by  the^  dock  regulations  to  have  more  than  ^ee 
vessels  in  the  dock  at  a  time.  It  was  the  usual  course 
to  load  through  a  colliery  agent,  and  there  was 
nothine  improper  or  unreasor  able  in  the  course 
pursued  by  the  charterers :  see  the  remarks 
made  by  Bovill,  G.J.,  L.  B.  8  0.  P.,  at  p.  50. 
The  next  case  is  A$?^cro/t  v.  The  Crow  Orchard 
Colliery  Co*,  which  the  judge  of  the  court  below 
acted  on.  In  my  opinion  that  case  does  not 
govern  the  present  case  and  is  entirely  different  from 
it  both  in  the  language  of  the  contract  and  the  facts. 
The  charter  was  for  the  loading  of  the  plainti£Eis' 
vessel  with  a  cargo  of  coal  at  the  port  of  I^verpool, 
to  be  loaded  with  the  usual  despatch  of  the  port,  or 
if  longer  detained  to  be  paid  40s.  per  day  demurrage, 
and  the  charterers  engaged  to  load  *'  on  the  above 
terms,"  and  by  a  memorandum  at  foot  the  vessel  was 
to  load  in  the  '*  Bramley  Moor  or  Wellington  Docks 
High  Level  Bailway."  By  one  of  the  regulations  of 
the  docks  no  coal  agent  was  to  be  allowed  to  have 
more  than  three  vessels  in  the  docks  loading,  and  to 
load,  at  the  cranes  at  one  time.  The  charterers  acted 
as  their  own  coal  agents,  and  as  they  had  three  other 
ships  loading  in  the  docks,  and  other  charters  in  the 
books  having  priority  over  the  plaintiffs'  vessel,  she 
was  not  allowed  to  go  into  dock  for  thirty  days  after 
she  was  ready  to  do  so.  The  judgment  in  that  case 
seems  to  me  to  have  proceeded  on  the  ground  that  the 
court  construed  the  particular  contract  before  them  as 
imposing  an  absolute  obligation  to  load  the  vessel  with 


the  usual  despatch  of  the  port  and  that  it  was  im- 
material to  consider  whether  the  delay  occurred  outside 
or  inside  the  dock :  see  the  obiervations  on  this  case 
made  by  Lord  Bsher  in  NeUon,  v.  Bahl,  28  W.  B.  57, 
12  Oh.  D.  568,  at  pp.  588,  589,  and  by  Lord 
Blaokburne  in  PosOethwaiU  v.  FteeUmd,  28  W.  B. 
833,  5  App.  Oas.  599,  at  p.  622.  The  last  case  was 
WcAaon  v.  Borner,  4  Com.  Gas.  335,  on  appeal  5 
Com.  Oas.  377,  where  a  steamship  was  chartered  to 
carry  a  cargo  to  Dowlais  Wharf,  Cardiff.  The  cargo 
was  sold  by  the  charterers  to  the  Dowlais  Iron  Ca, 
the  lessees  of  the  wharf,  which  was  in  the  Boath 
Dock,  Cardiff.  The  company  had  the  control  of  the 
wharf  and  the  berthing  of  vessels  there.  The  time 
for  discharge  according  to  the  charter-party  did  not 
oommenoe  until  6  a.m.  after  the  vessel  was  ready  in 
berth.  It  was  held  that  the  charterers  were  not 
responsible  for  delay  caused  to  t^e  vessel  in  getting 
into  berth,  after  she  had  got  into  dock,  by  the  oon- 
sigoees  in  order  to  suit  their  business  arrangements 
giving  preference  to  other  vessels  which  arrived  at  the 
dock  after  the  plaintiffB'  vessel.  The  ground  of  the 
decision  appears  to  be  that  the  owners  of  the  vessel 
had  agreed  to  take  her  to  the  wharf,  that  the  delay 
was  caused  by  the  way  in  which  the  Dowlais  Co. 
as  proprietors  of  the  wharf  managed  the  business, 
and  that  the  charterers  were  not  responsible  for 
this  merely  because  the  Dowlais  Co.  happened 
also  to  be  the  purchasers  of  the  cargo.  In  the 
present  case  the  plaintiffB  asreed  that  the  vessel  should 
proceed  to  the  Senhouse  Dock,  Maryport,  and  the 
charterers  agreed,  by  the  clauses  in  the  charter-party 
as  to  discharge  and  guarantee  of  berth,  to  discharge 
her  within  a  certain  time  after  her  arrival — ^that  is, 
arrival  in  dock.  It  is  the  ordinary  and  natural 
implication  that  neither  party  should  prevent  the 
other  from  performing  that  part  of  the  contract  which 
falls  to  be  performed  by  that  other,  and  if  the  charterers 
by  themselves  or  their  agents,  acting  within  the  scope 
of  their  authority,  had  fdaced  impediments  in  the  way 
of  the  shipowners  bringing  their  vessel  into  dock  the 
charterers  ought  to  be  responsible  for  the  delay  so 
caused,  as  if  the  vessel  haa  in  fact  arrived  in  dock* 
It  appears  to  follow  that  if  the  charterers  have  other 
vessels  which  they  have  to  discharge,  and  have 
arranged  to  discharge,  in  the  dock  before  the  vessel 
which  by  the  charter  is  to  proceed  to  the  dock  and  by 
the  practice  of  the  port  will  not  be  admitted  into  the 
dock  while  the  charterers  have  the  other  vessels  in 
the  way,  the  charterers  do  prevent  the  shipowners  from 
performing  their  contract  until  the  charterers  have 
cleared  away  the  impediments.  Tiie  charterers,  how- 
ever, had  sold  the  cargo  to  consignees.  The  position 
then  is  that  those  consignees  became  agents  of  the 
charterers  to  receive  i^e  cargo  and  pay  the  freight  in 
accordance  with  the  charter-party  and  their  obligations 
arose,  after  the  vessd  arrived  in  dock.  It  is  true  that 
the  consignees  had  at  the  time  of  the  vessel's  arrival 
outside  the  dock  other  veisels  at  berths  in  the  dock 
and  waiting  dischacge,  in  consequence  of  which  the 
plaintifb'  vessel  was  prevented  from  entering  the  dock, 
but  the  charterers  are  not,  in  my  opinion,  rssponnhle 
for  this.  The  engagements  and  actions  of  tne  con- 
signees in  relation  to  the  other  vessels  were  not  entered 
into  or  taken  by  them  as  agents  for  the  charterers. 
It  was  not  contended  there  was  anything  unreasonable 
in  the  charterers  selling  the  cargo  to  the  partioolar 
consignees.  The  charterers  woSd  not  know  what 
the  engagements  of  the  consignees  would  be  at  the 
time  of  me  vessel's  arrivaL  As  between  the  ship- 
owners and  charterers  the  delay  is  one  of  the  ri^ 
taken  by  the  shipowners  when  they  agree  to  take 
their  vessel  to  a  particular  dock.  They  could  guard 
against  it  by  proper  stipulations  in  the  charter-party. 
There  appears  to  me  to  be  nothing  unreasonable  in 
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the  Yiew  whiofa  I  have  ezprened  of  the  ehipownen' 
podtioiu  It  is  oontemplated  in  this  dass  of  oase  that 
the  cargo  may  be  sold.  Very  freqnently  the  oharterers' 
liability  under  the  charter-party  ceases  by  Tirtae  of  a 
oeisor  olanse  on  shipment.  It  was  so  in  this  oase  but 
for  the  letter  of  guarantee  aboye  referred  to.  In  such 
cases  the  shipoiniers  have  to  look  to  the  consignees 
only  at  the  port  of  discharge,  and  for  this  purpose  the 
bills  of  ladmg  nsnally  incorporate  the  terms  of  the 
charter.  Even  when  the  charterers  remain  liable  on  the 
charter  for  its  due  performance  the  cargo  is  frequently 
sold  to  consignees  who  have  to  act  for  tiie  charterers 
in  performing  their  obligations  under  the  charter- 
party  with  regard  to  the  cargo,  but  are  not  other- 
wise the  agents  for  the  charterers,  and  the  ship- 
owners will  have  such  rights  against  the  consignees, 
as  such,  as  are  provided  for  by  the  bills  of  lading, 
but  as  against  the  charterers  only  such  rights  as  are 
conferred  b^  the  charter-party.  The  shipowners 
know  that  in  ordinary  course  the  cargo  may  be 
received  by  persons  other  than  the  charterers  and 
over  whose  other  engagements  the  charterers  have  no 
control,  and  there  is  nothing  in  the  charter-party 
imposing  on  the  oharterers  the  risk  of  such  other  en- 
gagements preventing  the  vessel  from  reaching  the 
nK>t  to  which  it  has  been  agreed  that  die  shaU  go. 
The  result  in  this  case  is  that  the  defendants  are  not 
liable  in  my  opinion  for  the  delay  occasioned  before 
the  vessel  arrived  in  dock.  There  is  another  ^[^q^it- 
turning  on  the  facts  of  the  case  and  not  of  general 
importance.  Owing  to  repairs  to  the  Senhouse  Dock,  it 
was  only  available  as  a  tidal  harbour  when  The  Deer' 
hound  arrived,  and  Uie  steamer  grounded  after  tide 
fall  when  diacharging,  and  in  consequence  it 
was  necessary  to  use  the  winches*  The  master  of  the 
vessel  was  ready  and  willing  to  give  the  use  of  the 
winches  with  necessary  steam  power,  and  the  ship's 
hands  to  work  them,  but  the  stevedore's  men  would 
not  allow  the  crew  to  work  the  winches  and  insisted  on 
doing^  it  themselves  and  on  being  paid  4d.  per  ton 
additional  for  discharging.  The  defendant,  as  I 
understand,  have  deducted  the  amount  of  4d.  per  ton 
on  the  cargo  discharsed  from  the  freight,  and  the 
county  court  judge  nas  held  that  they  were  not 
entitled  to  do  so.  I  am  of  the  same  opinion  on  the 
facts.  The  shipowner  was  only  to  pay  Is.  per  ton  for 
discharging,  and  he  was  ready  and  willing  to  perform 
his  part  of  the  contract.  The  loss  through  the  extra 
demand  of  the  stevedore's  men  must  fall  on  the 
charterers.  The  appeal  must  be  allowed  as  to  the 
item  for  demurrage.  In  my  opinion  each  of  the 
parties  should  pay  their  own  costs  of  the  appeal, 
except  that  the  costs  of  the  printing  of  the  record 
should  be  divided  between  them. 

Solicitors,  Downing ^  Bolam,  A  Co,,  for  Downing  A 
Ilandcock,  (}ardiff ;  Ince,  CoU,  <t  Ince, 


<EEoutt  of  TLpptaL 


From  K.  B.  Div, 
(A.  L.  Smith, 
Willi»ms  and 


C.  B.  Div.  -i 

M.R.,  Yaughan  | 
.  Bomer,  L.JJ.)    ) 


May  3. 


NiOEOLL  &  Knight  v.  Abhton,  Edbidge,  ft  Co.  (a.) 

Sale  of  goods — Impoesihtlity  of  performance — Implied 
condition — Shipment  by  named  ateamer — Damage  to 
steamer  rendering  shipment  impossible — Condition 
excvteing  vendor. 

(a.)  Beported  by  W.  F.  Babby,  Esq.,  Barrister- 
at-Law. 


T?ie  defendants  sold  to  the  plaintiffs  a  cargo  of  cotton 
seed  to  be  shipped  by  a  named  steamer  at  Ahacandria 
during  tlie  following  January.  The  contract  contained 
a  c2atMe  thai,  in  ease  of  prohibition  of  export,  blockade, 
or  hostiliHes  preventing  shipment,  tJie  contract  was  to  be 
cancelled.  The  steamer,  before  arriving  at  Alexandria, 
stranded,  without  the  defendants*  defauU,  and  was  so 
damaged  that  it  became  impossible  to  load  the  cargo  vn 
January;  and  in  December  the  defendants  gave  the 
plaintiffs  notice  of  this  fact. 

Held,  by  A.  L.  Smith,  M.B.,  and  Bomer,  L.J. 
(Yaugban  Williams,  L. J.,  dissenting),  that  the  contract 
was  subject  to  the  implied  condition  that  the  parties  should 
be  excused  if,  before  breach,  performance  leoame  impos- 
sible owing  to  the  steamer  ceasing  to  exist  as  a  cargo-- 
carrying  steamer,  vnthout  the  defendants*  default,  wnen 
the  time  for  the  performance  of  the  contract  arrived. 

Judgment  of  Mathew,  J.  ([1900]  2  Q,  B.  298,  6 
G<m,  Cos.  252,  48  W.  R.  Dig.  50),  affirmed. 

Appeal  by  the  plaintifPs  from  the  judgment  of 
Mathew,  J.  (reported  [1900]  2  Q.  B.  298,  5  Com.  Oas. 
252,  48  W.  B.  Dig.  60). 

The  action  was  brought  to  recover  damages  for 
breach  of  a  contract  dat^  the  24th  of  October,  1899, 
for  the  sale  of  a  car^o  of  cotton  seed. 

The  contract  was  m  the  form  of  the  Ootton  Seed 
Cargo  Contract,  1892,  issued  by  the  Imperial  Oil  Seed 
Association. 

By  the  contract  the  defendants  sold  to  the 
plaintiffs  a  cargo  to  consist  of  from  1,000  to  1,900 
tons  of  Egyptian  cotton  seed  to  be  shipped  at 
Alexandria  and/or  Fort  Said  and/or  Ismailia  during 
the  month  of  January,  1900,  per  the  steamship 
Orlando,  at  £6  3s.  9d.  per  ton. 

By  clause  5  of  the  contract :  "  In  case  of  prohibi- 
tion of  export,  blockade,  or  hostilities  preventing 
shipment,  this  contract  or  any  unfulfilled  part  thereof 
is  to  be  cancelled." 

By  clause  7:  ''This  contract  is  to  be  void  as 
regards  any  portion  that  may  not  arrive  by  the 
steamer  declared  against  this  contract." 

In  November  Hie  Orlando,  which  had  been 
chartered  to  load  the  cotton  seed  at  Alexandria  for 
the  United  Kingdom,  grounded  in  the  Baltic,  and 
sustained  such  £image  that  it  became  impossible  for 
the  necessary  repairs  to  be  executed  in  time  for  her  to 
load  the  cargo  in  January. 

On  the  20th  of  December  the  defendants  gave 
notice  of  this  to  the  plaintifb. 

The  writ  in  the  present  action  was  issued  on  the 
28th  of  February,  1900,  claiming  as  damages  £2,740, 
being  the  diffmnce  between  the  contract  price, 
£6  3s.  9d.,  and  £7  13s.,  the  market  price  per  ton  of 
cotton  seed  on  the  31st  of  January.  The  defendants 
contended  that,  the  performance  of  the  contract 
having  become  impossible,  there  was  no  breach  of 
contract;  and  further,  that,  if  there  had  been  a, 
breach,  the  proper  measure  of  damages  was  the 
difference  between  the  contract  price  and  the  market 
price  at  the  end  of  December,  when  the  defendants 
gave  notice  that  it  was  impossible  to  carry  out  the 
contract,  and  they  paid  £750  into  court  calculated 
upon  that  basis. 

Mathew,  J.,  held  that  the  contract  was  subject  to 
the  imnlaed  condition  that  the  parties  should  be 
excused  in  case,  before  breach,  performance  became 
impossible,  and  that,  therefore,  there  had  been  no 
breach  of  contract  He  further  said  that,  in  his 
opinion,  though  it  was  not  necessary  to  decide  it,  the 
plaintiffs  were  bound  to  mitigate  the  loss,  when  they 
were  informed  that  the  perrormanoe  of  the  contract 
had  become  impossible,  by  purchasing  another  cargo 
at  the  end  of  December*  and  that  therefore  the  sum 
paid  into  court   would  be  the  proper  measure  of 
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damages  in  case  thera  had  been  a  broaoh  of  oontraot. 
He  aooordingly  gave  judgment  for  the  defendants. 

Joseph  WdlUm,  K.C.,  and  i\  W.  HdOams,  for  the 
plftltifaffii^ — ^There  was  no  implied  condition  in  the 
oontraot  that  the  partiei  should  be  excused  if  the  ship 
was  prevented  by  some  aooident  from  going  to 
Alexandria  to  ship  the  cotton  seed.  It  was  an 
absolute  contract  by  the  defendants  to  sell  a  cargo  to 
be  shipped  at  Alexandria.  The  defendants  b^  to 
charter  the  ship  and  get  her  to  Alexandria  in  January. 
The  case  is  not  like  tnose  cases  where  the  existence  of 
the  thing  is  an  implied  condition  of  the  contract,  as 
in  Taylor  t.  Caldwtll,  11  W.  R.  726,  3  B.  &  S.  826. 

They  referred  on  this  point  to  Shubrick  ▼.  8(ilmimd, 
3  Burr.  1637;  HiUa  v.  Sughrue,  16  M.  &  W.  253; 
Aehmore  v.  Cox,  [1899]  1  Q.  B.  436.  47  W.  R  Dig.  41  ; 
Leake  on  Gontrscts  (3rd  ed.),  p.  608.  Secondly,  the 
measure  of  damages  ought  to  be  the  difference 
between  Ihe  contract  price  and  the  market  price  at 
the  end  of  January. 

B.  Jf.  Bray,  K.G„  and^.  Bray,  for  the  defendants. 
— ^The  decision  of  Mathew,  J.,  was  right.  The  case 
comes  within  the  principle  laid  down  by  Blackburn, 
J.,  in  Taylor  y.   GaldweU* 

They  also  referred  to  Johriaon  ▼.  Macdonald, 
9  M.  &  W.  600;  Bolnnson  v.  Davison,  19  W.  B.  1036, 
L.  £.  6  Ex.  269 ;  Howell  y.  Cowaland,  22  W.  B.  691, 
L.  B.  9  a  B.  462,  on  appeal  24  W.  B.  470,  1  Q  B.  D. 
258. 

Joseph  WaUon,  K.C.,  replied. — In  Taylor  y.  CaldweLl 
the  tmng  no  longer  existed.  Here  The  Orlando  was 
still  in  existence ;  she  neYcr  ceased  to  be  a  ship.  Bhe 
merely  could  not  get  to  Alexandria  in  time.  There  is 
no  implied  condition  in  the  contract  rcJicYiog  the 
defendants  if  the  ship  shall  not  be  able  to  get  to 
Alexandria  in  time:  Bohinson  y.  Davison  is  not 
applicable,  as  that  was  a  case  of  personal  aerYice. 

Cur,  €ulv,  vuU. 

May  3.— A.  L.  Bmith,  M.B.,  read  the  following 
judgment:  This  is  an  action  for  damages  by  the 
buYers  of  a  cargo  of  Egyptian  cotton  seed  against  the 
sellers  for  not  shipping  the  same  pursuant  to  a 
contract  dated  the  2401  of  October,  1899,  and  the 
question  is  whether  upon  its  true  oonttruotion  the 
contract  is  a  positiYC  and  absolute  contract  to  ship 
the  seed  or  a  contract  subject  to  any,  and  what, 
implied  condition.  The  contract  upon  which  the 
question  arises,  so  far  as  material,  is  as  follows :  Sold 
this  day  to  Messrs.  Nickdl  &  flight  the  following 
Egyptian  cotton  seed—namely,  a  cargo  to  consist  of 
from  1,600  to  1.900  tons  to  be  shipped  by  the  steam- 
ship Orlando  at  Alexandria  .  .  •  during  the  month 
of  January,  1900.  (Signed)  Athton  &  Oo.  Clause  5 
is  as  follows:  **In  case  of  prohibition  of  export, 
blockade,  or  hostilities  prcYenting  shipment,  this 
contract  or  any  unfulfilled  part  thereof  is  to  be  can- 
celled." It  is  perfectly  plain  upon  the  face  of  the 
signed  contract  that  the  parties  deliberately  agreed 
that  the  shipment  of  the  seed  should  not  he  in  any 
ship  or  ships,  but  in  one  particular  named  ship,  for 
the  words  in  print  '*  ship  or  ships  "  are  obliterated, 
and  the  words  *'p<!r  steamship  Orlando  "  are  inserted 
in  writing  in  their  place,  and  it  is  equally  plain 
that  the  contract  could  only  be  performed  by  the 
defendants  shipping  the  contracted  seed  in  the  steam- 
ship Orlando  during  the  month  of  January,  1900,  and 
in  no  other  ship.  Now,  is  a  contract  such  as  this  a 
positiYe  and  atedute  contract  by  the  shipper  to  ship 
on  board  the  named  ship  the  contracted  cargo,  or  is 
it  a  contract  subject  to  any,  and  what,  implied  con- 
dition? I  find  in  the  judgment  of  Blackburn,  J., 
deliYcring  the  unanimous  judgment  of  the  Court  of 


Queen's  Bench  in  the  year  1863  in  Taylor  y.  Ckdd- 
well,  11  W.  B.  726,  3  B.  &  S.  826,  which  case  has 
been  followed  and  applied  in  the  Exchequer  Cbamber 
in  Appleby  y.  Myers,  L.  B.  2  C.  P.  651,  15  W.  B. 
C.  L.  Dig.  127.  and  in  the  Court  of  Exchequer 
in  Bohinson  y.  Davison,  19  W.  B.  1036,  L  B.  6  £x. 
269.  and  in  the  Queen's  Bench  in  HowtU  y.  Coupland^ 
22  W.  B.  691,  L.  B.  9  Q.  B.  462,  affirmed  in  the  Court 
of  Appeal  24  W.  B.  470,  1  Q.  B.  D.  258,  that  a  rule 
as  to  the  construction  of  certain  contracts  has  been 
laid  down,  which  rale  is  as  follows :  *'  Where  from 
the  nature  of  the  contract  it  appears  that  the  parties 
must  from  the  b^g^ning  haYe  known  that  it  could 
not  be  fulfilled  unless,  when  the  time  for  the  fulfilment 
of  the  contract  arriYed,  some  particular  specified  thing 
continued  to  exist,  so  tiiat  when  entering  into  the  con- 
tract they  must  haYe  contemplated  such  continuing 
existence  as  the  foundation  of  what  was  to  be  done, 
there,  in  the  absence  of  any  express  or  implied  warranty 
that  the  thing  shall  exist,  the  contract  is  not  to  be 
construed  as  a  positiYe  contract,  but  as  subject  to  an 
implied  condition  that  the  parties  shall  be  excused  in 
case  before  breach  performance  becomes  impossible 
from  the  perishing  of  the  thing  without  de^uit  of  the 
contractor."  In  my  judgment  the  contract  in  the 
present  case  falls  directiy  within  this  rule,  for  from 
the  beginning  the  parties  must  haYC  known  that  the 
performance  of  the  contract  would  become  im^oesibla 
unless  tiie  particular  thing  specified— that  is,  the 
steamship  Or2atk^— continued  to  exist  as  a  cargo- 
carrying  ship  down  to  and  durins^  the  month  of 
January,  1900 ;  and  I  haYe  no  doiu>t  that  the  true 
construction  of  the  contract  is  that  it  is  not  a  positiYe 
and  absolute  contract  as  contended  for  by  the  plain- 
aSs,  but  is  a  contract  subject  to  the  condition  that  the 
parties  shall  be  excused  if,  before  breach,  performanoe 
becomes  impossible  by  reason  of  the  particular  specified 
thing— that  is,  the  steamship  Or2an(2o— ceasing  to  exist 
as  a  cargo- carryiog  ship  without  the  defendante* 
default.  But  it  is  argued  that,  altiiough  there  may  be 
this  implied  condition,  it  only  applies  3  the  psrtioolar 
thing  actually  perishes ;  for  instance,  it  is  suggested 
that,  if  the  roof  of  the  music-hall  in  Taylor  y.  Caldwdl 
had  alone  been  destroyed  and  the  hall  itself  not  burnt  to 
the  ground,  the  judgment  in  that  case  would  not  haYe 
been  giYen,  eYcn  although  with  the  roof  off  the  haU 
could  not  haYC  been  ubm  for  the  purpose  for  which 
it  was  let,  and  it  is  said  that,  as  the  steamship 
Orlando  did  not  actually  perish,  this  case  is  not 
within  the  implied  condition.  I  do  not  agree.  In 
my  judgment,  if  the  ship  ceased  to  exist  as  a  cugo- 
carrying  ship  when  the  time  for  the  performance  of 
the  contract  arriYed,  so  that  it  could  not  be  used 
to  ship  the  cargo  in,  the  implied  condition  would 
attach.  If  the  steamship  had  gone  to  the  bottom 
before  the  month  of  January,  1900,  and  remained 
there  during  that  month,  so  as  to  be  wholly  unable  to 
take  in  a  cargo,  would  not  the  ship  hsYC  ceased  to 
exist  whereby  the  performance  of  the  contract  became 
impossible,  the  ship  being  then  at  the  bottom  of  the 
sea  P  Quoad  the  p^ormauce  of  the  contract,  it  would 
haYC  perished ;  and  what  is  the  difference  in  principle 
between  the  ship  being  at  the  bottom  of  the  sea  and 
beiDg  stranded  upon  a  rook  in  the  Baltic,  as  the 
Orlando  was,  and  thereby  wholly  unable  to  take  in  a 
cargo  pursuant  to  the  contract?  In  either caie»  in 
my  opinion,  the  performance  of  the  contract  beciune 
impossible  by  reason  of  the  particular  specified  thing 
— i.e.,  the  ship  ceasing  to  exist  as  a  cargo-carrying 
ship,  or,  in  other  words,  as  regards  that  purpose 
having  perished.  This  is  not  a  case  in  which  the 
thing  contracted  is  possible  in  itself  and  the 
contracting  party  is  only  unable  to  perform  it 
by  causes  beyond  his  own  control,  such  as  in 
the   case  of  an  unexpected  sudden   frost :  Kearon 
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▼.  Fear9(m,  10  W.  B.  12,  7  H.  &  N.  386.  In  snoh  » 
case  it  is  the  party's  own  fault  for  undertaking 
nnoonditionally  to  fulfil  a  promise.  In  the  present 
case»  as  before  pointed  out,  he  has  not  done  so,  for 
the  promise  he  has  made  is  oonditionaL  It  also 
seems  to  me  that  the  snggested  point  of  the  detention 
of  a  ship  by  adverse  winds  would  dearly  not  fall 
within  the  above  mle,  for  in  such  a  esse  the  ship  has 
not  oeaied  to  exist  at  all.  It  exists  as  a  oargo- 
carrying  ship,  bat  is  merely  behind  time  on  its 
▼oyaffe.  The  next  point  taken  by  the  plaintifEhi  was 
that  bjr  reason  of  olanse  5  of  the  contract  the  implied 
condition  of  the  continued  existence  of  the  ship  was 
negatived,  and  that  it  was  only  the  matters  mentioned 
in  that  dause  which  excused  the  perfonnance  of  the 
contract.  In  my  opinion  the  matters  mentioned  in 
clause  5  in  no  way  negative  the  true  oonstruotion  of 
the  contract,  which  is  that  the  contract  is  not  positive 
and  absolute,  and  that  dause  5  affords  an  excuse  for 
the  not  shipping  of  the  carpfo  over  and  above  the 
perishing  of  the  ship,  which  is  the  implied  condition. 
In  my  judgment  it  is  not  true  to  say  that  there  is  a 
warranty  In  this  contract  that  the  ship  shall  be  in 
existence  in'  January,  1900.  I  think  that  the  judg- 
ment of  Mathew,  J.,  is  correct,  and  that  this  appeal 
must  be  dismissed  with  costs. 

Yauohan  Williams,  L.J.,  read  the  following 
judgment :  I  regret  to  say  that  I  have  come  to  a 
different  condusion  from  that  arrived  at  by  the 
Master  of  the  Bolls,  and  with  .which  I  understuid 
Bomer,  L.J.,  agrees.  The  question  in  this  case  is 
whether,  according  to  the  true  construction  of  the 
cotton  aeed  cargo  contract,  there  was  an  absolute 
contract  by  the  sellers,  the  now  defendants,  to  load  a 
cargo  in  January.  In  other  words,  did  the  sellers  tiJce 
upon  themsdves  the  nak  of  the  ship  declared  by  them 
under  this  contract  being  prevented  by  unforeseen 
circumstances  beyond  their  control  from  loading  a 
cargo  at  one  of  the  ports  of  loading  named  in  the 
contract  during  the  month  of  January,  1900  P  It  was 
argued  by  theplaintiffis  that  there  was  an  absolute 
contract,  and  that  the  defendants  did  take  the  ride 
from  whidi  they  had  not  in  terms  protected  them- 
sdves. On  the  other  hand,  it  was  argued  by  the 
defendants  that  this  was  a  case  of  a  cargo  to  be 
shipped  by  a  particular  vessel  at  a  named  port,  at  a 
partioular  time,  and  that  the  obligation  to  load  was 
made  to  depend  on  the  arrival  of  that  vessd  at  ^t 
port  at  the  proper  time,  and  that  the  defendants  had 
not  warranted  that  the  vessel  should  be  able  and 
ready  to  take  the  cargo  on  board  at  the  stipulated 
time,  and,  therefore,  that  the  defendants  were  in  the 
event  which  had  happened  of  the  disability  of  the 
ship  through  perils  of  the  sea,  without  default  of  the 
defendants,  to  take  the  carso  at  Alexandria  at  the 
proper  time,  rdieved  from  nirther  performance  of  a 
contract  which  assumed  the  continued  existence  and 
safe  arrival  of  the  vessd  in  a  condition  fit  to  take  the 
cargo.  The  obligation  to  ship  the  cargo,  the 
defendants  argued,  was  not  absolute,  but,  in  common 
with  every  other  obligation  in  the  contract,  was 
conditional  on  the  arrival  in  proper  time  of  the 
declared  vessd  at  Alexandria. 

Now  it  was  settled  by  the  judgment  of  Bladkbum, 
J.,  in  Taylor  v.  Caldwell  that "  where,  from  the  nature 
of  the  contract,  it  appears  that  the  parties  must  from 
the  beginning  have  known  that  it  could  not  be 
fulfilled  uoless,  when  the  time  for  the  fulfilment 
of  the  contract  arrived,  some  partioular  specified 
thing  continued  to  exist,  so  that,  when  enterins 
into  the  contract,  they  must  have  contemplated 
such  continuing  existence  as  the  foundation  of 
what  was  to  be  done,  there,  in  the  absence  of  any 
express  or  implied  warranty  that  the  thing  shall  exist. 


the  oontraot  is  not  to  be  construed  as  a  positive  oon« 
tract,  but  as  subject  .to  an  implied  condition  that  the 
parties  shall  be  excused  in  case,  before  breach,  per- 
formance becomes  impossible  from  the  perithing  of 
the  thing  without  default  of  the  oontractor."  Prior 
to  the  decision  in  HoweU  v.  Coupkmd  it  used  to  be 
supposed  that  the  doctrine  as  expressed  by  Blackburn, 
J.,  like  the  cases  de  c&rto  corpore  dted  by  him  from  the 
dvll  law,  was  based  upon  the  assumption  of  the 
continued  existence  at  the  date  for  the  fulfilment  of 
the  contract  of  something  existing  at  the  date  of  the 
making  of  the  contract,  which  is  obvioudy  quite 
different  from  the  present  existence  at  the  date  for 
fulfilment  of  the  contract  of  something  to  come  into 
existence  after  the  contract  by  the  action  of  a  party 
to  it  done  in  pursuanoe  of  the  contract.  The  prindple 
laid  down  in  Taylor  ▼.  Caldvfdl  was,  however,  some- 
what widened  in  the  case  of  Howdl  v.  Cowpland^  for 
in  that  case  it  was  dedded  that  on  a  contract  for  the 
sale  of  a  specific  crop  on  particular  land  the  seller  is 
to  be  excused  if  performaDce  is  prevented  by  the 
subject-matter  of  tne  sale  ceasing  to  exist,  without 
default  of  the  promisor,  before  the  time  of  perform- 
ance, even  though  the  subject-matter  of  the  contract 
was  not  in  existenoe  at  the  time  of  the  contract,  as  is 
assumed,  as  it  seems  to  me,  in  the  prindple  as  stated 
by  Blackburn,  J.  The  fact  is  that  the  answer  to  the 
question  whether  the  obligation  of  the  contract  is 
dependent  on  the  existence  of  some  thing  or  com- 
bination of  things  at  the  time  for  fulfilment,  or 
whether  one  pai^  to  the  contract  warrants  the 
existence  at  that  tune  of  that  thing  or  oomlnnation  of 
things,  is  always  a  question  of  intention  of  the  parties 
to  be  gathered  from  the  contract  a^  expressed,  and 
the  subject  of  it.  Hannen,  J.,  in  Baiiy  ▼.  De  Gre^pigny^ 
17  W.  B.  494,  L.  B.  4  Q.  B.  180,  thus  expresses  him- 
self :  "  There  can  be  no  doubt  tiiat  a  man  may  by  an 
absolute  contract  bind  himself  to  perform  things 
which  subsequently  become  impoedble,  or  to  pay 
damages  for  the  non-performanoe,  and  this  con- 
struction is  to  be  put  upon  an  unqualified  undertaking 
where  the  event  which  causes  the  imposdbility  was  or 
might  have  been  antidpated  and  guarded  against  in 
the  contract,  or  where  the  imposdbility  arises  from 
the  act  or  default  of  the  promisor.  But  where  the 
event  is  of  such  a  diaraoter  that  it  cannot  reasonably 
be  supposed  to  have  been  in  the  contemplation  of  the 
contracting  parties  when  the  oontraot  was  made,  they 
will  not  be  hdd  bound  by  general  words,  which, 
though  larg^  enough  to  indude,  were  not  used  with 
reference  to  the  posdbility  of  the  particular  con- 
tingency which  afterwards  hi^pens."  Gan  it  be  said 
that  the  non-arrival  of  The  Orlando  at  Alexandria  in 
January  (the  event  whidi  oansed  the  impossibility) 
was  not  or  might  not  have  been  antidpated  and 
guarded  against  in  the  contract  P  Or  can  it  be  said 
that  that  event  cannot  be  reasonably  supposed 
to  have  been  in  the  contemplation  of  the  con- 
tracting parties?  Or  that  the  general  words  were 
not  used  with  reference  to  the  posdbility  of  the 
contingency  which  afterwards  happened— viz.,  the 
non-arrival  in  time  at  Alexandria  of  The  Orlando  by 
reason  of  the  perils  of  the  sea  P  I  do  not  think  so,  nor 
do  I  think  business  people  would  think  so.  The 
time  of  loading  is  a  condition  introduced  into 
the  contract  for  the  benefit  of  the  buyers.  It  is  a 
concUtion  which  the  buyers  could  wdve.  The  event 
wluoh  caused  the  imposdbility  of  loading  in  January 
is  an  event  against  which  the  sellers  oould  have 
insured.  The  selection  of  the  vessd,  the  terms  of 
the  charter  of  that  vessd,  the  risk  which  the  vessd 
selected  would  have  to  rua  by  reason  of  the  length 
of  the  preliminary  voyage,  are  all  matters  within  the 
control  of  the  sellers.  The  buyers  have  no  voice  in 
the  matter.    Is  it  unreasonable  to  read  the  general 
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words  as  thiowing  on  the  seUers  the  risk  of  the 
non-arrival  of  the  sdeoted  ship  within  the  contract 
time  P    The  sellers  might  have  excepted  this  risk  or 
insured  against  it.     It  seems  to  me  that  in  order 
to   prevent   seneral   words   covering    a    particalar 
obligation  mich  in  terms  the  general  words   are 
wide  enough  to  indnde   the   pa^cular  obligation 
must   be   of    the    essence    of    the    contract,    and 
further,  must  be  of  the  essence  of  the  contract  in  such 
sense  that  neither  party  can  waive  the  obligation; 
or»  to  express  it  in  other  words,  the  condition  must 
be  such  that  to  waive  it  would  be  to  make  a  new  and 
a  difiPSarent  contract.    No  donbt  where  a  contract  is 
made  with  reference  to  certain  anticipated  dream- 
stances,  and  where  without  default  of  either  party  it 
becomes  wholly  inapplicable  to  any   such  drcum- 
stances,  it  cannot  be  applied  to  other  ciroumstanoes 
which  could  not  have  been  in  the  contemplation  of 
the  parties  when  the  contract  was  made ;  but  where  a 
par^  to  a  contract  promises  the  other  party  to  do  a 
certain   thing,    or   to   have  a  certain  thing  done, 
at  or   before  a   specified  time,  and  fails   to    per- 
form  his  proniise,  in  such  case  even   though  the 
thing  promised  to  be  done  is  of  the  essence  of  the 
contract    and  a  condition   precedent,  so   that   the 
promisor  cannot  dum  to  have  the  promisee  carry  out 
his  side  of  the  contract,  this  does  not  put  an  end  to 
the  contract  in  such  seose  that  ndther  party  can 
enforce  any  obligation  under  it  against  the  other,  but 
only  gives  the  promisee  the  option  to  rescind  the  con- 
tract, unices   indeed    the   antidpated   circumstance 
which  has  failed  to  occur  or  continue  is  of  such  a 
character  as  to  put  an  end  in  a  commercial  seme  to 
the  Gommerdal   speculation   entered   upon   by   the 
parties  to  the  contract.    But  a  drcumstanoe  which 
one  party  to  the  contract  can  waive,  without  putting 
an  end  to  the  commercial  speculation,  cannot  be  such 
a  circumstance.    In  the  present  case   nothing  has 
caused  it  to  be  imposdble  for  the  sellers  to  supply 
cotton  seed  of  the  contract  quality  or  to  prevent 
them  shipping  it  on  board  T?ie  Orlando  at  Alexandria ; 
the    sellers,  .  according    to    my    view,    took   upon 
themsdvee  to  promise  that  the  owners  of  The  Orlando 
should  have  her  at  Alexandria  ready  to  take  the  cargo 
at  a  specified  time.    The  peril  of  the  sea  has  made  it 
impossible  for  the  owners  of  The  Orlando  to  have  her 
there  at  that  time,  and  made  it  impossible,  therefore, 
for  the  sellers  to  load  The  Orlando  at  Alexandria  in 
January,  but  this  event  has  not  made  it  impossible 
that  the  contract  should  be  carried  out.     On  the 
contrary,  if  the  buyers  chose  to  waive  the  time  con- 
dition, the  contract  can  be  performed  by  loading  TJie 
Orlando  at  Alexandria.    Nothing  in  the  facts  of  ttiis 
case  suggests  that  the  dday  for  repairs  was  so  long 
as  to  put  an   end   to   the   commercial  speculation 
intended  by  the  parties  to  the  contract.    By  reason 
of  the  l>erils  of  the  sea  The  Orlando  did  not  arrive 
at  the  time  the  shipowner  contracted  it  should  arrive, 
but  the  dday  was  not  such  that  the  voyage  was 
frustrated,  ndther   was  the   contract  of  sale.      It 
follows  that  the  plaintifib  had  a  good  cause  of  action 
on  the  failure  of  the  sellers  to  load  the  cotton  seed, 
even  though  the  perils  of  the  sea  made  it  impossible 
for  T?ie   Orlando   to  arrive   at   Alexandria   at  the 
spedfied  time.    I  have  thought  it  right  to  express  my 
opinion   ia   this   matter    (which    unfortunatdy   is 
contrary  to  that  of  my  brethren^  although  it  is  not, 
for  a  reason  whidi  I  will  give,  of  verv  great  practical 
importance  with  regard  to  the  result  of  the  action, 
for  I  entlrdy  agree  with  the  opinion  of  Mathew,  J., 
as  to  the  measure  of  damages  in  case  the  plaint^ 
have  a  right  of  action,  for,  according  to  this  measure, 
the  sum  |>aid  into  oourt,  together  with  a  denial  of 
liability,  is    more    than   sumdent   to   satisfy   the 
plaintiffii*  cause  ( ' 


BoMEB,  L.J.— A  dear  prindple,  wplicaUe  to  oaaoa 
of  this  kind,  was  laid  down  by  Bladcbum,  J.,  m 
ddivering  the  judgment  of   the  Gourt  of  Queen's 
Bench  in  Taylor  v.  CaXdweU,    The  passage  in  the 
judgment  wluch  states  the  prindple  has  already  been 
read.    It  was  laid  down  after  a  review  of  all  the  oases 
and  after  verv  careful  connderation.    It  has  been 
followed  in  aU  tiie  cases  since  that  time,  and  has 
never  been  dissented  from;  and  it  works  complete 
justice.    It  is  a  prindple  wluch  is  easy  to  follow,  and 
affords  a  certain  guide  in  a  doubtful  and  difficult 
brandi  of  the  law.    It  is  most  useful  to  business  meo 
that  the  law  on  ^e  subject  should  be  dear  and  well 
defined,  and  the  prindple  above  referred  to  should  be 
adhered  to  and  not  rendered  doubtful  or  weakened  bjr 
making  exceptions  to  its   application.     Does  ,that 
prind^  apply  to  the  present  case.    In  my  opinion 
it  does.    1  thmk  that  the  parties  to  this  contract 
must  from  the  beginning  have  known  that  it  could 
not  be  fulfilled  unless  in  January,  1900,  the  particular 
spedfied  thiog  necessary  for  the  carrying  out  of  the 
contract — that  is,  the  steamship  Orlando^  continued  to 
exist ;  and  they  must  at  the  date  of  the  contract  have 
contemplated    such    continuing    existence    as    the 
foundation  of  what  was  to  be  done.    Then  is  there 
here  any  implied  warranty  by  the  defendants  that  the 
ship  shall  continue  to  exist  ?    There  is  certainly  no 
express  warranty  to  that  eflFect.    Nor  do  I  think  that 
any  such  warranty  can  be  implied.    Some  liability  in 
reapect  of  the  ship  on  the  part  of  the  vendors  must  no 
doubt    be  implied,   and   difficult    cases   may   arise 
as  to  the  extent  of  this  liability.      But  we  have 
not   in   this   case   to   dedde   as   to  the  extent  of 
that  liabiliiy,  for  I  think  that  it  cannot  be  implied 
that  the  liability  extended  to  a  warranty  that  the 
ship  would  continue  to  exist.     Tiiat  being  so,  the 
prindple  applies.    The  next  question  is.  Did  the  ship 
continue  to  exist  in  January,  1900,  within  the  meaning 
of  the  statement  of  the  prindple.     I  think  not.    I 
think  that  the  ship  did  not  exist  within  the  meaning 
of  the  phrase  as  used  by  Blackburn,  J.    The  diip  was 
not  in  January,  1900,  in  existence  as  a  cars^-bearing 
ship.    This  fact  has  already  been  dealt  with  by  the 
Master  of  the  Bolls,  and  I  need  not  add  anything  to 
what  he  has  said.    I  should  perhaps  say  with  regard 
to  the  argument  founded  on  dause  5  ox  the  contract 
that  that  clause,  in  my  opinion,  does  not  affect  the 
above  view,  for   the  different  spedal  drcumatanoes 
dealt  with  in  that  dause  all  contemplate  the  existence 
of  the  ship.    I  therefore  agree  with  the  Master  of  the 
Bolls  in  thinking  that  the  appeal  should  be  dismissed. 

Appeal  dismisBed, 

Solidtors  for  the  plaintiffs,  Eollam»f  Sone^  Coward^ 
&  Hawkaley, 
Solicitors  for  the  defendants,  Tillearde. 


From  Ghan.  Div.  i  -mr^-  o 

(GoUins  and  Stirling,  L.JJ.) }  ^^^  '^^ 

Sfence  v.  Goleman  Ain)  Inspectob-Gbksbal  is 

GoliFANIBS'  LiQXnDATION.  (a.) 

Company  —  Winding-up  —  Undistributed  aaaeta — Pay^ 
ment  in  to  Companies^  Liauidation  Account — Inspedor" 
Oeneral^8hareholder— Garnishee  order — Companiee 
{Winding-up)  Ad,  1890  (53  &  54  Vict.  c.  63),  a.  15. 

In  order  to  put  into  force  the  garnishee  procedure  the 

(a.)  Beported  by  S.  E.  Wiluahs,  Esq.,  Barrister- 
at-Law. 
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judgmmt  creditor  must  show  that  there  was  a  debt  doe 
from  the  garnishee  to  the  judgment  debtor. 

Payment  to  the  Companies'  Liquidation  Account  by  a 
liquidator  of  a  sum  due  to  a  judgment  debtor  does  not 
constitute  the  relation  of  debtor  and  creditor  as  between 
the  Inspector-GenercU  and  the  judgment  debtor,  and 
there/ore  the  garnishee  procedure  does  not  apply. 

This  WM  an  appeal  from  an  order  of  Day,  J.,  made 
in  ohamberSy  and  raised  a  qaestion  of  some  impor- 
tance as  to  the  liability  of  officials  of  the  Boara  of 
Trade  with  regard  to  money  paid  to  the  Companies' 
liquidation  Aooonnt  by  the  liquidator  of  a  company. 

A.  company  called  the  Bluebell  Proprietary  Co. 
(Limited)  was  wonnd  np  Tolontarily,  and  tiie 
liquidator  after  paying  the  debts  of  t^e  company  and 
the  costs  of  liquidation  had  a  surplus  in  hand  for 
distribution  among  the  shareholders. 

The  defendant  Coleman,  one  of  ^e  shareholders, 
had  a  sum  of  £116  19s.  5d.  due  to  ^irn. 

The  liquidator  sent  the  usual  notices  to  him»  but  he 
was  absent  abroad  and  his  address  was  not  known, 
and  the  notices  weore  returned  through  the  post. 

Under  these  circumstances  the  liquidator,  as  he  was 
required  to  do  by  section  15  of  the  Companies 
(Winding-up)  Act,  1890,  paid  the  said  sum  of 
£116  19s.  6d.  to  the  Companies'  Liquidation  Account 
at  the  Bank  of  England. 

A  creditor  of  Coleman  named  Spence  recovered 
judgment  against  him  for  £1,829  18s.  9d.,  and  he 
obtained  from  Day,  J.,  a  ffarnishee  order  absolute 
against  the  Inspector-GeneriS  as  garnishee,  attadiing 
the  sum  of  £116  19s.  6d.  to  answer  pro  tanto  the 
judgment  debt. 

The  order  was  in  the  ordinary  form,  that "  the  said 
garnishee  do  forthwith  pay  to  the  said  judgment 
creditor  the  debt  due  {o  him  from  the  judgment 
debtor,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  judgment  debt,  and  that  in  default 
thereof  execution  may  issue  for  the  same." 

The  Inspector-Gtoeral  in  Companies'  Liquidation 
appealed. 

The  Companies  (Winding-up)  Act,  1890,  s.  15, 
provides:  "  (3)  If  it  appears  .  .  .  that  any 
fiquidator  of  a  company  nJas  in  his  hands  or  under  his 
control  any  money  representing  unclaimed  or  un- 
distributed assets  of  the  company  which  have 
remained  unclaimed  or  undistributed  for  six  months 
after  the  date  of  their  receipt,  the  liquidator 
•  shall  forthwith  pay  the  same  to  the  Com- 
panies' Liquidation  Account  at  the  Bank  of  England 
.  •  •  (5)  Any  person  claiming  to  be  entitled  to  any 
money  paid  into  the  Bank  of  England  in  pursuance  of 
this  section  may  apply  to  the  Board  of  Trade  for  pay- 
ment of  the  same,  and  the  Board  of  Trade  may,  on  a 
certificate  of  the  liquidator  tiiat  the  person  claiming 
it  is  entitied,  make  an  order  for  the  payment  to  that 
person  of  the  sum  due.  Anv  person  dissatisfied  with 
the  decision  of  the  Board  of  Trade  in  respect  of  any 
daim  made  in  pursuance  of  this  section  may  appeal  to 
the  High  Court."  It  has  been  decided  that  section 
15  appues  to  companies  in  voluntary  liouidation :  In 
re  Stock  and  Share  Auction  and  Banking  Co.,  42  W.  R. 
300,  [1894]  1  Ch.  736. 

Sir  Robert  Finlay,  A.G.^  Muir  Mackenzie,  and  JR,  J. 
Parker,  for  the  appellant,  argued  that  no  debt  was  due 
from  the  Inspector-General  or  any  other  official  of 
the  Board  of  Trade  to  the  judgment  debtor,  and  that 
if  there  were  such  a  debt  the  only  mode  of  obtaining 
payment  was  that  provided  by  sub-section  5  of  section 
15  of  the  Act  of  1890,  and  that  consequentiy  the 
garnishee  procedure  had  no  application. 

They  referred  to  Prout  v.  Gregory,  38  W.  B.  204, 
24  Q.  B.  D,  281 ;  Hunter  v.  Oreensifl,  21  W.  B.  263, 


L.  B.  8  C.  P.  24;  Dclphin  v.  Layton,  27  W.  E.  786, 
4  C.  P»  D.  130 ;  In  re  Warwick  and  Worcester  Bail- 
way  Co.,  Ex  parte  Turner,  2  De  G.  F.  &  J.  254, 
19  W.  B.  Ch.  Dig.  116;  Klauberr.  Weill,  17  Times 
Law  Bep.  344. 

Bu/us  Iwwjcs,  K.G.,  and  Mclntyre,  for  the  judgment 
oreditor»  contended  that  sub-section  5  of  section  15 
did  not  apply,  because  the  judgment  creditor  could  not 
obtain  a  certificate  from  the  liquidator  that  he  was 
entitied  to  the  fund  unless  he  first  obtained  a  garnishee 
order.  The  case  of  In  re  Warwick  and  Worcester  Bail' 
way  Co.,  Ex  parte  Turner,  was  an  authority  in  their 
favour  because  an  official  of  the  Board  of  Trade  was 
not  an  officer  of  the  court,  and  could  not  direct  him 
to  pay  in  the  same  way  as  it  could  direct  its  own 
officer. 

Collins,  L.J.,  said  that  in  order  to  put  in  force 
the  garnishee  procedure  the  judgment  creditor  must 
estaUish  that  there  was  a  debt  due  from  the  garnishee 
to  the  judgment  debtor.  In  his  lordship's  opinion 
there  was  no  debt  due  from  anj^one  who  could  be 
named  as  regarded  the  sum  paid  mto  the  account  at 
the  bank.  The  eflFeot  of  a  number  of  cases  which 
had  been  cited  was  that  when  there  was  in  the  hands 
of  an  officer  of  the  court  a  sum  of  money  which 
was  payable  to  a  siven  person  the  relation  of 
debtor  and  creditor  did  not  exist  between  the  officer 
of  the  court  and  that  person.  That  was  the  principle 
of  the  decisions,  and  it  had  been  applied  to  (amongst 
others)  trustees  in  bankruptcy  and  the  registrar  of  a 
county  court.  It  was  contended  that  that  principle 
did  not  apply  to  the  present  case.  His  lordship 
thought  that  that  argument  was  not  well  founded. 
The  prcceedinffs  were  regulated  by  the  Companies 
(Winoinff-up)  Act,  1890.  Section  15,  sub-section  3, 
providea  for  the  payment  of  the  money  to  the 
account,  and  by  sub-section  5  provided  as  to  the  way 
in  which  the  money  paid  in  was  to  be  paid  out  to  a 
claimant.  For  this  purpose  the  person  who  had  the 
custody  of  the  money  was  an  officer  of  the  Board  of 
Trade  and  could  do  nothing  without  their  order. 
Every  principle  laid  down  in  the  cases  referred  to 
applied  equally  to  an  officer  of  the  Board  of  Trade. 
There  could  be  no  doubt  that  as  between  him  and 
the  judgment  debtor  there  was  no  debt  due 
from  him,  but  only  an  obligation  on  his  part 
to  hand  over  the  money  under  the  direction  of 
the  Board  of  Trade  It  appeared  to  his  lord- 
ship that  there  was  no  debt  due  to  the  officer, 
and  if  there  was  a  debt  there  was  only  one  means 
of  recovering  it — ^namely,  that  pointed  out  by 
sub-section  5  of  section  15.  It  was  said  that  under  no 
circumstances  could  the  judgment  debtor  avail 
himself  of  sub-section  5  because  the  liquidator  hkd 
not  tiie  materials  for  certifying  that  the  judgment 
creditor  was  entitled  to  the  money.  That  argument 
cut  both  ways.  It  might  be  that  this  mode  of 
recovering  the  money  was-  not  framed  to  meet  this 
particular  case.  Whether  the  fund  could  or  could 
not  be  rMched  in  some  other  way  the  court  had  not 
now  to  decide.  It  was  sufficient  to  say  that  the 
garnishee  procedure  did  not  apply  to  tiie  present 
case. 

Stibling,  LJ.,  agreed  and  said  that  in  In  re 
Warwick  and  Worcester  Bailway  Co.,  Ex  parte  Turner, 
wluch  had  been  relied  upon,  a  company  was  in- 
debted to  a  judgment  creditor,  and,  notwithstand- 
ing the  liquidation  of  the  company,  an  order  was 
mMC  attaching  money  in  theur  hands  to  answer 
Ihie  debt,  but  no  order  was  made  against  the 
liquidAtOT.  Here  the  order  was  made  against  the 
Inspector- General,  which  was  a  totally  different  order 
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irom  that  made  in  JEx  parte  Turner,  In  that  oaae  an 
order  had  been  made  in  the  proper  form,  and  effect 
was  given  to  it  in  the  winding  up.  In  the  present 
ease  no  proper  order  attadiing  the  fond  had  yet  been 
made.  Howeyer  mnch  it  might  be  r^^etted  that 
every  kind  of  property  of  a  jadgment  debtor  could 
not  DC  attached  to  answer  ms  debt,  the  court  must 
not  depart  from  the  rules  which  had  been  laid  down. 

Appeal  alkfwed* 

Solicitors,  SoUcUor  to  the  Board  of  Trade;   Bird, 
Moore,  &  Strode, 


Appeal.  ) 

(A.  L.  Smith,  M.B.,  and  Oollins  |  March  14. 

and  Bomer,  L. JJ.)  J 

Dbsdge  V,  CoirwAY,  Jones,  &  Go.  (a.} 

Master  and  servant — Employers*  liability — Accident — 
Compensation — Repair  of  building — Whitewashing — 
Wcyrhmen's  Gompmsation  Act,  1897  (60  «fc  61  Vict,  c. 
37),  8,  7. 

Whitewashing  the  ceilings  of  a  hoitse  held  to  be 
"  repairing  "  a  building  within  the  meaning  of  section 
7  of  the  Workmen^s  Compensation  Act,  1897. 

Wood  V.  Walsh,  47  W.  B.  504,  [1899]  1  Q.  B.  1009, 
is  overruled  by  Hoddinott  v.  Newton,  Ohunbers,  & 
Co.,  ante,  p.  380,  [1901]  A.  C.  49. 

Appeal  from  the  decision  of  the  jadg^  of  the 
Gloucester  Ck>unty  Gonrt  in  an  arbitration  under  the 
Workmen's  Compensation  Act,  1897. 

The  applicant  for  compensation  was  the  widow  of  a 
workman  who  had  been  killed  by  an  accident  while 
en^ged  in  the  service  of  the  employers  upon  certain 
inside  work  at  St.  Mark's  Schools  at  Gloucester. 

The  estimate  for  the  work  undertaken  by  the 
employers  comprised  the  following  particulars — ^viz., 
scraping  and  whitening  or  distempering  ceilings, 
brushinff  down  and  distempering  or  redistempering 
walls,  deaning  and  touching  up  with  paint  certain 
woodwork  and  portions  of  walls,  painting  certain 
chimney  pieces,  window  sashes,  and  balusters,  cleaning 
zoof  timbers,  repairing  kerbs  of  erates  and  resettmic 
hearths  of  fireplaces,  rehanging  a  door,  providing  and 
fixing  knobs  to  a  desk,  and  replacing  or  providing  and 
refixmg  hat  hooks.  Bxtra  to  this  estimate  there  was 
certain  additional  work,  which,  besides  work  of  a 
similar  description,  included  repairs  to  spoiling  and 
roof,  and  the  reglazing  of  broken   window   panes. 

The  building  was  over  thirty  feet  in  height. 

On  the  day  of  the  accident  a  workman  named 
Vaug[han  was  at  work  on  the  top  landing  of  the 
premises,  whitewashing  and  stopping  tibe  staircase 
oeiling.  He  was  working  on  an  erection  formed 
in  the  following  manner:  On  the  top  landing  two 
short  ladders  were  placed  against  opposite  walfi,  and 
a  plank  8ft.  or  10ft.  long  was  placed  between  them, 
with  its  ends  resting  one  on  each  ladder  witiiin  a 
round  or  two  of  their  tops.  From  the  next 
landing  below  and  reaching  up  to  the  top 
landing  was  placed  a  ladder  about  22ft  long, 
and  from  this  long  ladder  to  the  plank  resting  on  the 
two  short  ladders  was  placed  a  second  plimk  16ft. 
long,  with  one  end  resting  on  one  of  the  top  rounds  of 
the  long  ladder,  and  the  other  end  restmg  on  the 
Sorter  plank.  Vaughan  found  that  he  could  not 
reach  the  higher  part  of  the  arohed  ceiling  from  the 
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16ft.  plank,  and  called  to  the  deceased  man  Dzetee» 
who  was  foreman  of  the  work,  to  help  him.  ]>red9e 
brought  a  step  ladder,  and  placed  it  on  the  16ft. 
plank,  with  its  top  resting  agsSnst  the  wall.  Ho  then 
mounted  the  step  ladder,  and  worked  at  the  apper 
part  of  the  ceilinf ,  while  Yaughan  stood  on  the  16ft. 
plank  and  heldt£e  step  ladder  steady. 

After  about  a  quarter  of  an  hour's  work,  and 
while  Dredge  was  liming  the  walls  or 
ceiling,  something  gave  way,  and  the  step 
ladder  and  the  two  men  were  thrown  from  the 
16ft.  plank  down  the  well  of  the  staircase  to  the 
ground  floor,  and  Dredge  was  killed.  It  appeared 
tiiat  the  work  on  which  Dredge  and  Yaughan  were 
engaged,  and  for  which  the  arrangement  of  ladders 
and  planks  was  being  used  at  the  time  of  the  accident, 
was  that  of  preparing  the  ceilings  for  whitewashing^ 
by  removing  the  old  whitewash  and  filling  up  cracks 
with  plaster. 

There  was  evidence  that  in  the  lower  part  of  the 
walls  some  of  the  bricks  had  become  decayed  and 
holes  had  formed  in  their  surface,  and  that  these  holes 
would  have  to  be  similarly  plastered.  But  this  part 
of  the  work  did  not  appear  to  have  been  done  until 
after  the  accident. 

The  county  court  judge  was  of  opinion,  on  the 
authority  of  Hoddinott  v.  Newton,  Chambers,  &  Co., 

47  W.  B.  499,  [1899]  1  a  B.  1018,  and  Maude  v.  Brook, 

48  W.  E.  290,  [1900]  1  a  B.  676,  that  the  arranj^e- 
ment  of  ladders  and  planks  constituted  a  scafiEolding 
within  the  meaning  of  section  7  of  the  Workmen's 
Oompensation  Act,  but  he  held,  on  the  authority  of 
Wood  V.  Walsh,  47  W.  B.  504,  [1899]  1  a  B. 
1009,  that  the  employment  of  the  deceased 
was  not  an  em^doyment  to  which  the  Act 
applied,  because  the  work  on  which  he^  _  was 
engaged  was  not  that  of  constructing  or  ropairing  a 
house  by  means  of  a  scaffolding;  for  whitewashing 
ceilings  and  preparing  them  for  whitewashing  was 
not  structural  repair,  and,  though  re^irs  to  roofs  and 
spouting  might  be  structural  repairs,  there  was  no 
evidence  that  that  work  had  been  began  at  the  time 
of  the  accident,  and  assuming  repairs  to  fireplaces  to 
be  structural,  t^ey  wero  not  done  by  means  of  a 
scaffolding.  He  thereforo  made  an  award  in  favour 
of  the  employers,  but,  in  case  the  Ck>urt  of 
Appeal  should  be  of  the  contrary  opinion,  he  found 
that  the  sum  to  which  the  applicant  would  be 
entitled  was  £264  3s. 

The  applicant  appealed.  * 

Ruegg,  K.C,  and  Morton  Broum^  for  the  applicaaL 

Arthwr  Powell,  for  the  employers. 

A«  L.  Smith,  M.B.— This  is  an  appeal  in  a  case 
under  the  Workmen's  Ck>mpen8ation  Act,  in  which 
the  county  court  judge  has  decided  in  favour  of  the 
masters.  This  decision,  at  the  time  when  it  was  given, 
was  quite  right ;  it  was  in  accordance  with  the  judg- 
ment of  this  court  in  Wood  v.  Walsh.  But  since  then 
the  case  of  Hoddinott  v.  Newton,  Chanibers,  &  Co,  has 
been  taken  to  the  House  of  Lords,  and  the  House  of 
Lords  have  put  a  different  construction  upon  sec- 
tion 7  of  the  Workmen's  Oompensation  Act  from  that 
which  we  put  upon  it:  ante,  p.  380,  [1901]  A.  C.  49. 
The  question  is  whether  the  contract  for  work  entered 
into  by  the  employers  in  this  case  was  a  contract  to 
do  repairs  to  a  building  within  the  meaning  of  section 
7.  The  building  was  over  thirty  feet  in  height,  and 
the  work  on  which  the  deceased  man  was  engaged 
was  done  by  means  of  a  scaffolding.  If  we  had 
heard  this  case  before  the  decision  of  the  House  of 
Lords  in  Hoddinott  v.  Newton,  Chambers,  <fe  Gb.,  I 
should  have  said  that  this  work-^vii.,  whitewashing 
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oeiliDgi,  was  not  within  the  pnmew  of  the  Act, 
beoanie  the  Act  only  applied  to  straotnnl  repairs  to 
a  boilding  as  a  whole.  In  HoddinMa  ccue  we  had  to 
deal  with  a  stable,  which  had  been  built  some  months, 
w^ch  did  not  require  repair,  bnt  whi(^  required 
strengthening  by  the  introduction  of  iron  stays. 
We  held  that,  as  the  boilding  was  neiUier  being  con- 
structed nor  being  repsired,  the  case  did  not  come 
within  the  section.  The  House  of  Lords  said  that  we 
were  wrong.  Lord  Macnaghten  stated  the  matter 
thus :  "The  question,  as  it  seems  to  me,  is  this :  Was 
the  work — ^the  thing  that  was  actually  being  done — 
a  work  of  construction  or  a  work  of  repair,  or  some- 
thing which  was  neither  the  one  nor  the  other,  neither 
construction  nor  repair  ?  It  seems  a  strong  tiiioff  to 
say  that  when  a  building  is  once  completed  according 
to  the  original  design  you  cannot  have  anything 
further  in  Sie  way  ofconstruction  unless  the  work  be 
of  such  a  character  as  to  make  the  building  practicsUy 
a  new  building.  Tliat,  however,  was  the  argument. 
But  the  Act,  it  will  be  observed,  uses  the  word 
'construction,*  not  the  word  'erection.'  It  speaks 
of  a  building  <  being  constructed,'  not  of  a  buudinff 
'being  erected.'  And  it  couples  'construction^ 
with  'repair.'  Now  repair,  as  the  word  is  commonly 
undentood,  is  repair  whether  much  is  done  or  little. 
Bepair  for  the  most  part  is  occasional  and  partiaL" 
He  does  not  say,  as  we  said,  that  repair  must  be 
structural.  He  does  not  agree  with  us  in  thinking 
that  it  must  be  repair  of  a  bmlding  as  a  whole.  Then 
he  winds  up  in  these  words :  "  Construction,  repair, 
demolition,  these  three  operations  cover,  I  tlunk, 
every  varying  phase  in  the  life  of  a  boilding  from  its 
b^;inning  to  its  end."  Lord  Macnaghten  does  not 
adopt  the  limitation  which  we  put  on  section  7.  The 
question  now  is  whether  painting  and  whitewashing 
come  within  the  meaning  of  the  word  "repair.'' 
Painting  is  certainlvone  of  thft^noidents  of  a  building, 
and  so  is  whitewashing.  Th^  seem  to  me  to  come 
within  the  words  used  by  I«ord  Macnaghten,  and 
after  reading  his  judgment  I  cannot  say  UuLt  tiiey  are 
not  induded  in  repair.  Lords  Morris,  Davey,  and 
Brampton  agreed  with  Lord  Macnaghten.  It  follows 
that  what  this  court  decided  in  Wood  v.  WdUh  <k  Sons 
is  no  longer  law.  I  do  not  decide  that  mere  orna- 
mentation of  a  buUdinff  is  repair,  but  I  hold  that 
painting  is  repair,  and  so  is  whitewashing.  The 
appeal  must  therefore  be  allowed. 

OoLLms  and  Bomeb,  L. JJ.,  concurred. 
Appeal  allowed. 

Solicitor  for  the  applicant,  C.  T.  Courtney  LewU, 
for  W.  Langley-SmUh,  Gloucester. 

Sdioitors  for  the  employers,  Hurd  A  Son,  for  F» 
Treasure,  Gloucester. 


Sigl  <Kottrt  of  3wi\u. 

K.  B.  Div.  1  ^^^  ^ 

(Kennedy  and  Phillimore,  JJ.)  /  "^^  «• 

Attobitet-Gxnbbal  v.  Bbitob  abb  Abothbb.  (a.) 

Bevenue — Legacy  duty — Heirlooms — Person  chargeable — 
Absolute  interest— Legacy  Duty  Act,  1796  (36  Oeo.  3, 
c.  52),  «.  14. 

A  testator  directed  thai  certain  chattels  should  be  con- 
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sidered  as  heirlooms  and  enjoyed  by  the  person  or  persons 
for  the  time  being  beneficiaUy  entitled  to  a  certain 
mansion^Tiouse  under  the  limitations  of  sMemenis 
whertby  the  mansion-house  and  certain  estates  were 
settled  vpon  A,  for  life,  with  remainder  to  the  eldest  son 
of  B.  {tvho  predeceased  the  -testator)  in  tail  male.  A .  and 
C.  {B.'b  eldest  son)  resettled  the  mansion-house  and  estates 
on  A,  for  life,  with  remainder  to  0.  for  life,  with 
remainders  over,  and  assigned  the  chattels  to  the  trustees 
of  the  resettlement  in  trust  to  allow  them  to  devolve  as 
heirlooms  with  the  jnansion-house  and  estates. 

Held,  that  legacy  duty  became  payable  upon  the  death 
of  A.  in  respect  of  the  chattels,  with  the  payment  of  which 
the  trustees  of  tJie  resettlement  were  chargeable,  being 
persons  having  *'  an  absolute  interest  therein**  within  the 
meaning  of  section  14  oftJie  Legacy  Duty  Act,  1796. 

Information. 

By  his  wiU  dated  the  14th  of  December,  1865,  the 
second  Marquis  of  Ailesbury,  E.G.,  directed  that  the 
library  of  books  and  manuscripts  and  the  bookcases, 
pictures,  drawings,  and  framed  prints,  and  the 
statues,  vases,  marbles,  bronzes,  and  ornamental 
china  and  glass  in  or  about  his  mansion  at  Savemake 
Forest  and  the  pleasure-^unds  and  gardens 
belonging  thereto  (with  certam  exceptions),  and  also 
a  portion  of  the  plate  and  plated  articles,  should  be 
considered  as  annexed  to  the  said  mansion-house  at 
Savernake  Forest  as  heirlooms  to  be  enjoyed  by  the 
person  or  persons  for  the  time  being  beneficially 
entitled  to  the  said  mansion  under  the  lioiitations 
contained  in  settlements  made  on  the  testator's 
marriage  in  Mav,  1837,  or  subsequently,  and  upon  or 
subsequent  to  the  marriage  of  the  testator's  nephew 
G^rge  John  Brudenell  Bruce  with  Lady  Evelyn 
Mtfy  Graven  so  long  as  the  rules  of  law  and  equity 
shoiud  permit. 

The  testator  died  on  the  6th  of  January,  1878,  and 
his  will  was  proved  on  the  3rd  of  April,  1878. 

Under  ana  by  virtue  of  settlements  dated 
respectively,  the  10th  of  May,  1837,  and  the  3rd  of 
January,  1863  (being  the  settlements  above  referred 
to),  the  mansion-house  at  Savemake,  together  with 
certain  freehold  estates,  was  settled  and  stood  limited 
at  the  death  of  the  second  marquis  to  the  following 
uses  (omitting  limitations  which  failed)— to  the  use  of 
Bmest  Augustus  Gtiarles  Brudenell  Bruo^,  third 
Marquis  of  Ailesbury,  for  life,  with  remaiodte  to  the 
use  of  the  first  son  of  tbe  marriage  of  George 
Brudenell  Bruce  (who  predeceased  the  testator)  and 
Lady  Bvelyn  Mary  Bruce  in  tail  male,  with  divers 
remainders  over. 

(George     William      Thomas      Brudenell      Bruce 

icomm^y  called  Viscount  Savemake),  afterwards 
burth  Marquis  of  Ailesbury,  was  the  first  son  of 
George  John  Brudenell  Bruce. 

By  an  indenture  of  resettlement  dated  the  16ih  of 
July,  1885,  and  made  between  the  third  Marquis  of 
Ailesbury  of  the  first  part.  Viscount  Savemake  of  the 
second  part,  and  the  defendant  Lord  Frederiok 
Bruce  and  Hugh  Mewbum  Walker  Of  the  third  part» 
In  pursuance  of  an  agreement  therein  mentioned 
between  the  third  marquis  and  Viscount  Savernake, 
the  mansion-house  at  Savemake  and  the  freehold 
estates  were  appointed  and  granted  by  them  to  the 
following  uses — that  is  to  say  (so  far  as  is  material  to  be 
stated),  to  the  use  of  the  third  marquis  for  life  (by  way 
of  restoration  of  his  former  life  estate),  with  remainder 
to  the  useof  ViscountSavemake  for  life,  withremainder 
to  the  use  of  the  first  and  every  other  son  of  Viscount 
Savemake  successively  according  to  their  respective 
seniorities  in  tail  male,  with  remaioder  to  the  use  of 
Lord  Henry  Brudenell  Bruoe,  the  eldest  surviving  son 
of  the  tUrd  marquis,  for  his  Itf e,  with  remainder  to  the 
^uae   of    George  William  James  Ghandos  Brudenell 
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Braoe,  the  first  son  of  Lord  Henry  Brudenell  Bmoe, 
for  his  life,  with  remainder  to  the  first  and  every  son 
of  (George  William  James  Ghandos  Brudenell  Brace 
suocessiyely  according  to  their  respective  seniorities  in 
tail  male,  with  remainders  over. 

By  the  same  indentore^  and  in  pnrsnance  of  the 
said  agreement  between  them,  the  third  marqois 
and  Viscount  Savemake,  as  settlors,  assigned  to  Lord 
Frederick  Bruce  and  Hugh  Mewbum  Walker,  their 
executors,  administrators,  and  assigns,  all  the 
articles  which  by  the  will  of  the  second  Marquis 
of  Aileebury  were  directed  to  be  maintained  and 
considered  as  annexed  to  the  mansion-house  at 
Savemake  Forest  as  heirlooms,  to  be  enjoyed  by  the 
person  or  persons  entitled  to  the  mansion-house  under 
the  existing  settlements,  to  hold  them  upon  trust  to 
allow  them  to  go^  and  devolve  and  remain  as  heir- 
looms, together  with  premises  thereinbefore  appointed 
and  granted  respectively,  so  far  as  the  rules  of  law  or 
equify  would  permit,  but  so  that  the  same  should  not 
vest  absolutely  in  any  person  thereby  made  tenant  in 
tail  ^  male  by  purchase  unless  suoh  tenant  should 
attain  the  age  of  twenty-one  years,  but  on  the  death 
of  such  tenant  in  tail  male  by  purchase  under  tiie  age 
of  twenty^one  should  go,  devolve,  and  remain  in  t£e 
same  manner  as  if  they  had  been  freeholds  of  in- 
heritance, and  had  been  settled  accordingly. 

The  third  Marquis  of  Aileebury  died  on  the  18th  of 
October,  1886.  His  grandson  Viscount  Savernake 
thereupon  became  the  fourth  marquis.  He  became 
bankrupt  and  died  without  issue  on  the  10th  of  April, 
1894.  ^ 

Lord  Henry  Brudenell  Bruce  thereupon  became 
fifth  marquis,  and  he  became  entitled  for  life  to  the 
freehold  estates,  and  the  above-mentioned  heirlooms 
vested  in  the  defendants,  the  present  trustees  of 
the  resettlement,  upon  the  trusts  declared  by  the 
indenture  of  resettlement. 

The  Commissioners  oif  Liland  Revenue  claimed  that 
under  the  circumstances  aforesaid  legacy  duty  under 
36  Geo.  3,  c.  52,  on  the  chattels  settled  by  the  will  of 
the  second  marquis  as  heirlooms  became  payable  by 
the  defendants  either  on  the  execution  of  the  indenture 
of  the  16th  of  July,  1885,  or  on  the  death  of  the  third 
marquis  in  October,  1886. 

8ecti(m  14  of  the  Legacy  Duty  Act,  1796,  enacts  as 
follows:  "  Provided  always  and  be  it  further  enacted, 
that^  no  duty  shall  be  paid  on  any  artide  of  plate, 
furniture,  or  other  things,  not  yielding  any  income, 
and  given  to  or  for  the  Mnefit  of,  or  so  as  that  the 
same  be  enjoyed  by  different  persons  in  succession, 
whilst  the  same  shall  be  so  enjoyed  in  kind  only  by 
any  person  or  persons  not  having  any  power  of  seuUing 
or  disposing  thereof,  so  as  to  convert  the  same  into 
money  or  other  property  yielding  income ;  but  if  the 
same  shall  be  actually  sold  or  disposed  of,  or  shall 
come  to  any  person  or  persons  havmg  power  to  sell 
or  dispose  thereof,  or  having  an  abs^ute  interest 
therein,  then,  and  in  each  and  every  sudi  case,  the 
same  duty  shall  be  chargeable  and  paid  thereon  as  if 
the  same  had  been  originally  given  absolutely  a^.d 
with  full  power  to  sell  or  dispose  thereof  and  shall  be 
chargeable  upon  and  paid  by  the  person  or  persons 
for  whose  benefit  the  same  shall  be  sold  or  who  shall 
have  power  to  sell  or  dispose  thereof  or  an  absolute 
interest  therein,  and  shall  become  a  debt  of  sudi 
person  or  persons.    •    •    •" 

Sir  B.  Firdayy  A,0.,  and  Vaughan  ffawhins,  for  the 
Crown. — ^The  exemption  in  secaon  14  of  the  Act  only 
applies  so  long  as  the  diattels  are  in  tiie  hands  of 
persons  with  a  limited  interest.  When  they  come  into 
the  hands  of  a  person  witii  more  than  a  limited 
interest  then  the  duty  becomes  payable.  This  took 
place  on  the  death  of  the  third  marquis.    The  settle- 


ment in  1885  could  not  prevent  the  liability  to  duty 
accruing.  Otherwise  it  would  be  possible,  by  means 
of  successive  resettlements,  to  postpone  the  payment 
of  duty  ad  infinitum.  The  defendants,  as  trustees  of 
the  resettlements,  are  liable  to  pay  the  duty  inammeh 
as  they  are  persons  ''  having  an  absolute  interest  "  in 
the  chattels :  see  BUss  v.  Ptttnam,  7  Beav.  40 ;  Niebeti^s 
Truiteeay.  Learmonth,  8  Ot.  Sess.  Gas.  (2ad  seriee)  69; 
and  Bryan  v.  ManHon,  6  W.  E,  483,  3  Jur.  N.  S.  473. 

DanckwerU,  K»G.  (Spencer  Butler  with  him),    ijt 
the  defendants. — ^Unless  the  Grown  can  dearly  ahow 
that  the  property  is  within  the  terms  of  the  Act  they 
must  fail:  see   GommUeionera  of  Inland  Bevenue   ▼. 
Angus,  38  W.  B.  3,  23  Q.  B.  D.  579,  at  p.  589,  and 
Tennant   v.    Smith,   [1892]  A.    G.   150,  at  p.    154, 
40  W.  B.  Dig.  216.     On  the  death  of  the  third 
marquis  the  chattels  in  question  came  into  the  hands 
of  we  fourth  marquis,  a  person  not  having  any 
power  of  selliog  of  disposing  thjoreof.    They  were 
therefore  exempt  from  the  payment  of  duty  by  virtae 
of  section  14  of  the  Legacy  Duty  Act,  1796.    Heir- 
looms are  a  doffnnoea  hereditas.    There  is  therefore  no 
absurdity  in  holding  that  they  are  exempt   from 
duty  ad  infinitumfi.  Assuming  that  the  duty  is  payable, 
the  only  person  liable  to  pay  it  was  the  fourtJi 
marquis.      The    scheme   of    the    Act    is   that   the 
executors  shall  be  primarily  liable  to  pay  the  duty, 
and  that  upon  payment  of  the  legacy  to  the  person 
entitled  to  it  before  the  duty  hi^  been  paid  suoh 
person  becomes  jointly  liable  with  the  executor:  see 
section  6.    It  is  true  that  by  section  14  the  person 
having  an  absolute  interest  in  the  chattels  is  made 
liable  to  pay  the  duty,  but  that  means  the  person 
having  an  absdute  ben^cial  interest. 

Kennedy,  J.— The  question  in  this  case  turns  upon 
the  efiPect  to  be  giveh  to  section  14  of  the  Legacy 
Duty  Act,  1796.  Now  it  seems  dear  that  if  tbere 
had  been  no  resettlement  the  fourth  marquis  would 
have  become  the  absolute  owner  of  these  heirlooms. 
But  by  reason  of  the  resettlement  he  did  not  become 
so.  What  he  did  become,  subsequently,  was  a  bank- 
rupt. But  the  trustees,  who  are  the  defendants  to 
the  information,  did  become  possessed  of  the  heir- 
looms upon  the  trusts  of  the  resettlement.  The 
question  is,  has  the  legacy  duty  become  payable  by 
them  f  That  question  seems  to  me  to  turn  on  this, 
whether  or  not  the  fact  that  the  heirlooms  never 
became  under  the  drouinstances  the  property  of  the 
fourth  marquis,  but  passed  to  the  defendants,  pre- 
vents there  having  been  anybody  in  fact  who  was 
the  absolute  owner,  because  before  the  ownership 
accrued  to  the  fourth  marquis  they  came  into  the 
hands  of  the  defendants  as  trustees  under  a  docu- 
ment which,  as  it  were,  again  tied  up  the  hdilooms 
in  a  spedal  way;  or  whether,  again,  the  section 
never  came  into  operation  at  all  because  of  the 
mere  fact  of  the  settlement  having  intervened 
before  the  marquis  ever  became,  or  could  be- 
come, absolute  owner.  In  my  view  our  dediion 
must  be  governed  by  the  prindple  which  was 
applied  by  Lord  Granworth  in  Bryan  v.  Maneian, 
Where,  in  fact,  there  would  have  been  an  absdute 
owner  from  whom  the  legacy  duty  would  have  been 
claimable  by  the  Grown,  and  he  chooses  to  part  with 
the  property  by  assignment  to  somebody  das,  then  it 
is  a  question  whether  that  somebody  dse  (in  this  case 
the  defendants)  ought  not  to  ba  treated  as  persons 
who  are  assignees,  and  not  as  persons  taking  under  a 
will,  or  under  a  disposition  of  that  kind,  and  whether 
they  must  not  take  with  what  they  got  by.  the  assign- 
ment the  liability  to  pay  the  duties  which  would  have 
become  due  from  the  assignor.  It  seems  to  me  that 
the  defendants   are,    witmn  the  prindple  of  Lord 
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Oranworih's  deoinon,  MAigneeB  who  are  snbjeot  to 
the  burden  as  well  ai  the  benefit  of  the  assign- 
ment, that  burden  being  the  burden  laid  npon  the 
fonrth  marquis  by  the  terms  of  section  14.  In  my 
Tiew,  therefore,  the  Grown  is  entitled  to  suooeed  in 
this  action. 

PHTTJiTMOBE,  J. — ^I  am  of  the  same  opinion.  This 
case  raises  two  points — one  very  easy,  the  other  some- 
what difficult.  The  second  Marquis  of  Ailesbury 
bequeathed  a  neat  numbw  of  specmc  chattels  upon 
tenns  as  nearly  as  possible  corresponding  to  the 
limitations  of  certain  estates  under  two  settlements. 
Under  the  marquis's  will  and  those  settlements,  and  in 
the  events  which  happened,  the  fourth  marquis  would, 
if  nothing  had  been  done  to  defeat  his  interest,  hare 
become  absolutely  entitled  to  these  chattels  by  reason 
of  his  being  tenant  in  tail  male  in  possession  of  the 
estates.  B^ore  the  estates  or  chattels  came  into  posses- 
sion he  executed  a  new  settlement,  tyinp  up  the  estates 
and  the  chattels,  reducing  his  own  individual  interest 
in  them  to  an  estate  for  life,  and  limiting  various  lives 
and  remainders  over.  He  then  became  bankrupt  and 
died.  The  result  is  that  hitherto  the  Grown  has  got 
no  duty  upon  his  coming  into  possession  of  the 
chattels,  section  14  of  the  Legacy  Duty  Act,  1796, 
preventing  any  duty  attaching  while  the  chattels  are 
out  in  life  interest. 

It  is  said,  in  the  first  place,  that  there  is  no  duty 
payable  at  all,  because  the  effect  of  the  resettlement 
before  the  chattels  vested  in  possession  is  to  prevent 
there  ever  being  an  absolute  interest.  Now  tms  class 
of  resettlement  of  chattels  as  heirlooms  is  very  old, 
and  I  should  say  that  since  the  Legacy  Duty  Act  has 
been  passed  there  must  have  been  more  than  one 
such  resettlement  every  year  in  the  100  odd  years  it 
has  been  in  existence,  and  it  is  certainly  strange  to 
leain  that  the  Grown  has  been  deprived  of  all  duty  on 
those  chattels  during  the  whole  of  that  period,  either 
by  submitting  not  to  ask  for  duty  under  such  settle- 
ments or  by  not  amending  the  law.  However  tiiat 
may  be,  I  have  not  the  slightest  doubt  that  it  does 
not  lie  in  the  mouth  of  the  fourth  marquis,  or  those 
claiming  title  xmder  him,  to  say  that  the  property  has 
not  vested  in  absolute  possession.  The  fourth  marquis 
would  have  had  an  absolute  interest  in  the  chattels  if 
he  had  not  divested  himself  of  possession  before  his 
interest  came  into  possession  and  passed  it  on  to  the 
defendants.  He  cannot  defeat  the  right  of  tiie  Grown 
by  so  doing. 

Then  comes  the  difficult  question  whether  the 
defendante  are  liable  instead  of  himself.  Now  one 
cannot  help  seeing  that,  in  this  particular  case,  the 
Grown  misrht  be  defrauded  of  a  very  just  daim  i£  we 
were  to  hmd  that  the  defendante  were  not  liable.  The 
fourth  marquis  became  bankrupt,  but  before  his 
bankruptcy  he  had  passed  his  absolute  interest  in 
ti^ese  chattels  to  the  defendant.  It  is  possible  if  he  had 
kept  them  he  would  never  have  been  bankrupt ;  it  is 
still  more  possible  that  there  would  not  have  he&D. 
enough  to  satisfy  the  preferential  daim  of  the  Grown 
against  his  assets  for  this  duty.  Tnerefore  I  confess 
I  approach  the  contention  on  the  part  of  the  d^en- 
dante  with  some  hedtetion;  but  I  think  that  contou- 
tion  disappears  on  a  consideration  of  the  three  cases 
dted  to  us,  and  more  especially  of  the  decision  of 
Lord  Granworth  in  Bryan  v.  Maiman,  Probably  the 
true  view  of  section  14  is  that  the  persons  who  at  the 
moment  when  the  interest  actually  veste  in  possession 
have  the  right  to  call  for  the  property  are  the  persons 
within  the  meaning  of  that  section,  and  are  the  persons 
then  having  an  absolute  interest  therein  who  are  made 
liable.  Either  on  that  ground  or  upon  the  ground  of 
extension — ^for  which  we  have  the  sanction  of  the  Lord 
Ghancellor— it  seems  to  me  that  the  Grown  is  entitiled 
tosuoceed. 


Jiidgmenifar  the  Crovm. 

Solidtor  for  the  Gro?m,  Treoiury  8olicUor» 

SoUdtors  the  defendante,  Nichols  Manitty^  A  Co. 
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and  lAwrance,  J.) 

Bboadbbnt  v.  Shefhebd.  (a.) 

Local  government  —  Nuisance  — Abatement — * '  Owner  " 
of  premiaee  —  Appeal  —  Case  remitted — "Owner" 
ceasing  to  he  owner  be/ore  rehearing — Jurisdiction  to 
make  order  on  **  oivner*'—Fublic  Health  Act^  1876 
(38  <fc  39  Vict.  c.  56),  ss.  4,  94,  96,  98,  104. 

The  court  having  held,  upon  a  case  stated  by  justices, 
that  the  respondent^  a  person  receiving  the  raac-rents  as 
agent  for  the  landlord,  was  the  "  owner  "  of  the  premises 
upon  whom  an  order  could  be  made  under  sections  94  and 
96  of  the  Public  Health  Act,  1876,  to  abate  a  nuisance 
tJiereon  arising  from  structural  defects  {see  ante,  p,  206), 
the  a^ent  resigned  before  the  case  came  again  before  the 
justices,  who,  under  the  change  of  circumstances,  refused 
to  make  the  order* 

Heldt  that  the  justices  should  have  made  the  order  on 
the  agent,  for  it  would  not  be  entirely  nugatory,  as,  if 
disobeyed^  it  would  have  enabled  the  local  authority  to 
enter  on  tJie  premises  and  do  the  work  itself  and  charge 
the  expenses  on  the  person  liable. 

Appeal  by  spedal  case  from  the  deddon  of  justices 
for  the  West  Biding  of  Yorkshire,  on  a  complaint 
laid  by  the  appdlaut,  on  behalf  of  the  Gastleford 
Urban  District  Gouncil,  against  the  respondent,  as  the 
stetutory  "  owner  of  certain  premises  in  the  district, 
and  alleging  failure  on  the  part  of  the  respondent  to 
comply  with  a  notice  served  on  him  imder  section  94 
of  the  Public  Health  Act,  1876,  requiring  him  to 
abate  certain  nuisances  on  the  said  premises. 

^e  complaint  originally  came  on  before  the  justices 
on  the  27th  of  June,  1900,  when  it  appeared  that  the 
nuisance  existed  and  was  due  to  structmul  def  ecte,  but 
that  the  respondent  was  a  mere  rent  collector  or  agent 
for  the  real  owners  of  the  premises. 

The  justices  were  of  opinion  though  the  respondent 
was  "  owner  "  of  the  premises  witbin  the  definition  of 
that  term  in  section  4  of  the  Public  Health  Act,  1876, 
it  was  sot  the  intention  of  the  Act  to  create  two 
ownerships  under  section  94,  and  that  the  definition 
of  "owner"  did  not  apply  to  the  interpretetion  of 
that  section ;  and  they  tberef  ore  dismissed  the  com- 
plaint. On  the  application  of  the  appellant,  they, 
however,  steted  a  special  case  on  the  point  for  the  . 
determination  of  the  High  Gourt. 

On  the  16th  of  November,  1900,  the  High  Gourt 
ordered  that  the  deddon  of  the  justices  should  be 
reversed,  and  remitted  the  case  to  tne  justices  with  an 
intimation  that  a  rent  collector  or  affent  is  an 
*'  owner  '*  for  the  purposes  of  section  94  of  the  Public 
Health  Act,  1876 :  see  ante,  p.  206,  and  17  Times 
L.  B.  62  for  report  of  these  proceedings. 

On  the  6th  of  December,  1900,  the  complaint, 
having  been  rdnsteted  in  accordance  with  the  deddon 
of  the  High  Gourt,  again  came  on  for  hearing.  It 
then  appeared  that  the  respondent  had,  since  the 
last  heaiuig,  redgned  the  agency  of  the  property. 

The  jusmses  were  urged  by  the  appeUant  to  make 
an  order  on  the  respondent  to  abate  the  nuisance. 

(a.)  Beported  by  Ebsxine  Bbid,  Esq.,  Barrister- 
at-Law* 
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High  Goit&t. 


They,  however,  were  advised  that  they  had  no  power 
to  make  an  order  on  the  respondent,  on  the  ground 
that  such  an  order  can  only  to  made  on  a  person  who 
is  an  <* owner"  of  the  premises  when  the  order  is 
made.  They  accordingly  dismissed  the  complaint, 
subject  to  the  present  case. 

Macmorran,  K.C,  and  Scholefield,  for  the  appellant. 
— The  justices  ought  to  have  made  the  order,  oecause, 
although  the  respondent  was  then  no  longer  "  owner," 
he  was  owner  when  the  case  first  came  before  them. 
Even  now  the  order  would  not  be  nugatory,  for  it 
would  give  the  local  authority  power  to  enter  on  the 
premises  and  do  the  work  if  the  order  were  not 
carried  out  by  the  person  made  liable  xmder  powers 
nven  them  by  sections  98  and  104  of  the  Public 
Health  Act,  1875. 

No  ime  appeared  for  the  respondent. 

The  Coubt  allowed  the  appeal. 

Lord  Alvsbstone,  L.O.J.— When  the  case  wav 
originally  before  this  court,  consiBting  of  Kennedy, 
J.,  and  myself,  we  held  that  the  justices  ought  to 
have  made  the  order,  because  the   person  against 
whom  it  was  sought  was  '*  owner  "  of  the  premiMs 
within  the  definition  given  in  the  Act.    I  assume 
that  if  they  had  made  the  order  then  it  would  have 
been  an  order  to  abate  the  nuisance  within  a  given 
number  of  days.     What  has  happened  is,  shortly, 
this:  At  some  time  after  the  first  hearing  before  tbe 
justices  the  respondent  had  ceased  to  be  agent  to 
coUect  the  rents  for  tiie  landlord.    If  the  sole  object 
of  the  order  sought  were  to  obtain  a  personal  remedy 
affainst  the  respondent  as  an  individual,  though  even  in 
that  case  I  am  not  prepared  to  express  an  opinion 
that  such  an  order  could  not  be  made,  different  con- 
siderations would  arise.    It  might  then  be  said  that 
the  order  would  be  a  mere  empty  order,  and  ought 
not  to  be  made.    But  when  sedions  96,  98,  and  104 
are  looked  at  it  seems  clear  that  one  object  of  the 
order  would  be  to  give  the  right  to  tiie  local  authority 
to  enter  upon  the  premises  and  do  the  work  necessary 
to  abate  the  nuisance  and  recover  the  expenses  from 
the  person  responsible.      We  have   held   that   the 
justices  had  originally  jurisdiction  to  make  the  order 
on  the  respondent  as  the  agent;  and,  in  my  view, 
when  the  case  went  back  to  them  they  should  then  have 
made  the  order  they  should  have  made  in  the  first 
instance,  unless,  as  I  have  pointed  out  would  not  be 
the  case  in  this  instance,  that  order  would  have 
been  wholly  nugatory.    We  think  that  the  justices 
ought  to  have  made  the  order,  notwithstanding  that 
the  former  agent  had  ceased  to  be  agent  on  the  second 
occasion  that  the  matter  came  before  them,  because 
that  order,  if  disobeyed,  would  have  given  the  local 
authority  power  by  virtue  of  section  98  to  enter  upon 
the  premises  and  do  whatever  might  be  necessary  in 
execution  of  the  order.    By  section  104  power  is  given 
to  a  local  authority  in  such  a  case  to  recover  their 
costs  and  expenses  from   the  owner  for  the  time 
being  of  the  premises.    The  order,  therefore,  would 
not  have  been  nugatory,  and  the  justices  ought  to 
have  made  it.    The  case  must  again  be  remitte£ 

Lawbakoe,  J.,  concurred. 

Solicitors,   G.   T.  B.  ThumeU,  for  Claude  Kemjp, 
OasUeford. 


April  SO. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  > 
and  Lawrance,  J.)       ) 

Stead  v.  Nigholas.  (a.) 

Fishery  —  Fishery  district  —  Reservoir  within  the 
geographical  boundary  of  a  fishery  district — J'uns-' 
diction  of  Board  of  Trade—TaMng  trout  or  char  from 
reservoir— FreshwaUr  Fisheries  Act^  1878  (41  <fc  42 
Vict.  c.  39),  «.  Q^Salmon  and  Freshwater  Fieheries 
Act,  1886  (49  &  50  Vict.  c.  39),  s.  3. 

Neither  section  6  of  the  Freshwater  Fisheries  Act,  1878, 
nor  section  3  of  the  Salmon  and  Freshwater  Fisheries 
Act,  1886,  give  power  to  the  Board  of  Trade  to  include 
an  artifi^l  water  reservoir  frequented  hy  troui  and  char 
in  a  fishery  district. 

Appeal  from  a  decision  of  two  justices  for  the  Wert 
Biding  of  Yorkshire  dismissing  an  information  laid  hy 
the  appellant  agdnst  the  respondent  and  charging: 
him  with  a  breach  of  section  35  of  the  Salman 
Fishery  Act,  1865,  as  extended  to  trout  and  dhar  by 
sections  6  and  7  of  the  Freshwater  Fisheries  Act,  1878, 
by  fishing  for  trout  without  a  licence  in  the  Thrybergh 
reservoir.  .        i,.  ». 

The  only  question  was  whether  the  reservoir,  wni^ 
had  been  constructed  under  statutory  powers  and 
belonged  to  tbe  corporation  of  Doncaster,  was  to  be 
considered  within  the  Yorkshire  fishery  district. 

The  limits  of  the  district  were  defined  by  a  certificate 
given  by  the  Board  of  Trade  acting  imder  section  3  of 
the  Salmon  and  Freshwater  Fisheries  Act,  1886,  aa 
follows :  "  The  limits  of  the  Bivers  Derwent,  Wharfe, 
Nidd,  TJre,  Swale,  and  Ouse,  and  the  fishery  distri<^ 
of  the  said  rivers  include  all  such  estuaries,  nvers, 
streams,  brooks,  lakes,  ponds,  canals,  dykes,  co^ 
drains,  channels,  watercourses,  and  waters  as  he 
within"  the  limits  defined  by  certain  lines  and 
boundaries    in   the   said   certificate    set  forth  and 

described.  .  , .    ^i.    i_       j 

Geographically  the  reservoir  was  within  the  boonds 
of  the  fishery  district,  but  it  was  contended  that  the 
Board  of  Trade  had  not  by  the  words  of  tter 
certificate  included  the  reservoir  in  the  district,  and  if 
they  had  that  they  had  no  power  so  to  do. 

H.  Avory,  K.G.,  and  Waddy,  for  the  appellant^— 
Although  there  are  cases  dedded  before  1878  whim 
show  that  an  artificial  reservoir  is  not  a  '* tributary* 
of  a  river  within  the  meaning  of  the  Sahnon  and 
Freshwater  Fisheries  Acts,  and  therefore  ^at  a 
reservoir  could  not  then  be  included  within  a  fishery 
district  under  the  earlier  of  those  Acts,  such  a 
reservoir  may  now  be  included  imder  powers  g»^  *o 
the  Board  of  Trade  by  sections  6  and  7  of  the  Fresh- 
water Fisheries  Act,  1878,  which  enact  that  the 
provisions  of  the  Fishery  Acts  of  1865  and  1873 
relating  to  the  formation,  alteration,  combination, 
and  dissolution  of  fishery  districts,  and  to  Um 
authority  of  the  conservators,  should  thenceforth 
'*  extend  to  all  waters  within  the  limits  of  this  Aist 
frequented  by  trout  or  char."  There  was  no  questiwi 
that  if  there  was  power  to  indude  this  reservoir  in  the 
district  the  Bowrd  of  Trade  had  done  so. 

T.  WUles  Chitty,  for  the  respondent.— The  only 
effect  of  section  6  of  the  Act  of  1878  was  merely  to 
extend  provisions  of  the  earlier  Acts  pTeyioosly  oon" 
fined  to  salmon  rivers  and  their  tributaries  to  trout 
streams  and  thdr  tributaries.  It  is  perfectly  dear 
from  the  wording  of  the  Acts  themsdves  that  waten 


(a.)  Beported  by  Bbseins  Bxn>,  Bsq.,  Barrister- 
at-Law. 
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to  be  protected  under  those  Acts  most  be  riven  or 
tribntaries  of  rivers.  An  artifioial  reservoir  not  being 
included  within  the  scope  of  the  statutes,  the  attempt 
of  the  Board  of  Trade  to  indade  the  Thrybergh 
reservoir  within  their  oertifioate  is  uUra  vires  and  the 
magistrates  were  right  in  refusing  to  convict. 

Thb  Cowr  dismissed  the  appeal. 

Lord  Alyerstonb,  L.G.J.-— In  this  case  we  are 
asked  by  the  appellant  to  say  that  any  water  fre- 
quented by  trout  and  char  must  be  deemed  to  come 
within  the  limits  of  a  fishery  district  if  it  is  included 
within  the  geographical  area  of  that  district  as  defined 
by  the  certificate  of  the  Board  of  Trade.  Speaking 
for  myself  I  should  have  been  glad  to  adopt  the 
appellant's  construction  of  the  statute,  but  tiie  course 
of  legislation  renders  that  impossible.  There  is  an 
established  code  as  to  salmon  rivers  and  the  Legislature 
has  extended  its  protection  to  trout  rivers  or  streams  as 
the  rivers  or  streams  were  frequented  by  salmon  also. 
Now  it  is  dear  that  section  6  of  the  Freshwater 
Fisheries  Act,  1878,  did  not  introduce  fresh  legislation 
but  merely  provided  that  on  and  after  the  passing  of 
that  Act  portions  of  the  eristing  code  shomd  extend 
and  apply  to  all  waters  within  the  limits  of  the  Act 
frequented  by  trout  or  char.  When  the  provisions  of 
that  Act  are  read  alone,  I  agree  it  would  oe  reasonable 
to  construe  it  as  meaning  to  apply  to  any  water  in 
England  except  water  m  Norfolk,  Suffolk,  and 
Norwich  (which  are  excepted  from  the  operation  of 
the  Act  by  section  3),  though  that  would  he  no  doubt 
an  unusual  meaning  for  tbe  expression  ''limits  of 
this  Act."  But  the  real  answer  to  the  appellant's 
ooostruction  of  the  Act  is  this — namely,  that  the 
Legislature  only  intended  that  the  provisions  of  the 
previous  Acts  should  be  extended  to  indude  trout  and 
char  frequenting  wattrs  in  which  the  salmon  were 
already  taere  protected  by  statute.  It  would  there- 
fore be  going  too  far  to  construe  that  section  as  ex- 
tending tbe  legislation  to  waters  of  another  character. 
For  tiSs  reason  the  decision  of  the  justices  is  right 
and  this  appeal  fails. 

Lawbakoe,  J.,  gave  judgment  to  the  same  effect. 

Solidtors  for  the  appellant,  Steavenson  &  CouldweU, 
for  J.  E,  Jones,  York. 

Solidtors  for  the  respondent,  Coode,  Kingdon,  & 
Cotton,  for  T,  B,  Sugden,  Town  Clerk,  Doncaster. 


April  24,  25. 


K.  B.  Div. 

(Lord  Alverstone,  L.O.J., 

and  Lawrance,  J.) 

DiCKSEB  {Appellant)  v.  HoSKlNS  {Resjjondent).  (a.) 
Metropolis  —  Building  —  Public- house  —  Separation  of 
part  used  for  trade  from  part  used  as  dwelling-house 
— Fire-resisting  materials — London  Building  Act, 
1894  (57  <fe  58  Vict,  c.  ccxiii.),  s,  74,  sub-section  2. 

Section  74,  suh-section  2,  of  the  London  Building  Act, 
1894,  does  not  apply  to  the  case  where  certain  rooms  on 
business  premises  are  used  for  the  purpose  of  residence, 
btU  only  to  buildings  in  which  the  part  used  for  the 
purposes  of  trade  or  manufadure  is  so  structurally 
separated  from  the  part  used  for  the  pur2X>ses  of  a  dwell- 
ing-house  as  to  constitute  a  separate  tenement. 

Spedalcase. 

This  was  a  case  stated  by  G.  G.  Kennedy,  Esq., 
metropolitan  police  magistrate. 

On  Tuesday,  the  17th  of  October,  1900,  an  appeal 

(a.)  Reported  by  E.  G.  Stillwell,  Esq.,  Barrister- 

at-Law.  { 


under  section  150  of  the  London  Building  Act, 
1894,  wherein  F.  G.  Hoskins  was  the  appellant,  and 
B.  Dioksee  was  respondent,  was  heard  before  the 
above  magistrate  sitting  at  theSouthwark  poltce-oourt, 
and  upon  such  hearing  the  following  facts  were 
provea  or  admitted : 

On  the  nth  of  July,  1900,  the  respondent  F.  G. 
Hoskins,  a  btiilder,  served  notice  on  the  appellant, 
a  district  survevor  under  section  145  of  the  above  Act, 
of  the  proposed  erection  of  a  building  at  No.  87,  Old 
Kent-road,  together  with  plans  showing  that  the 
proposed  builSng  was  the  re-erection  of  a  licensed 
beerhouse  on  the  nte  of  an  old  beerhouse  called  the 
"Horse  Shoe." 

On  the  15th  of  August,  1900,  the  appellant,  as  such 
district  surveyor,  served  upon  the  respondent  a  notice 
of  objection  to  tlie  proposed  erection  of  the  said 
building  under  section  150  of  the  said  Act  of  1894,  on 
the  ground  that  it  would  be  in  contravention  of  sub- 
section 2  of  section  74  of  the  said  Act. 

The  building,  when  erected,  it  appeared,  would 
exceed  ten  squares  in  area,  and  would  contain  (1)  in 
the  basement  beer  and  wine  cellars,  (2)  ou  the 
ground  floor  a  bar,  public  lobby,  saloon  bar,  private 
bar,  bar  parlour,  and  a  public  room,  (3)  on  the  first 
floor  a  sitting-room,  tiiree  bedrooms,  and  a  kitchen, 
and  (4)  on  the  top  floor  attics. 

The  old  house  and  the  site  of  the  new  building 
were  licensed  and  used,  and  the  new  building,  when 
completed,  would  be  licensed  and  used,  for  the  sale  of 
wine  and  beer,  to  be  consumed  on  and  off  the 
premises  under  the  Beerhouse  Act,  1830  (11  Geo. 
4  ft  1  Will.  4,  c  64),  and  the  Befreshment-house  Act, 
I860  (23  &  24  Viot.  a  27),  and  the  Acts  amendiug  the 
said  Acts  respectivdy. 

The  trade  of  the  said  beerhouse,  it  appeared,  would 
be  carried  on  on  the  basement  and  ground  floor  and 
the  licensee  and  his  family  would  reude  in  the  upper 
floors  of  the  buildiog.  The  whole  of  the  buildmg 
would  be  covered  by  Sie  justices'  certificate  and  exdse 
licence.  The  plans  for  the  new  building  were  sub- 
mitted to  and  approved  by  the  licensing  justices  for 
the  Newington  mvision  of  the  Oouuty  of  Liondon. 

Thefioors  separating  the  ground  floor  from  the 
first  floor,  and  the  stainsase  leading  to  the  flrst  floor, 
would  not  be  constructed  of  fire-resisting  materials, 
and  if  sub-section  2  of  section  74  of  tbe  said  Act 
applied  to  this  building  the  provisions  of  that  section 
woidd  be  contravened. 

It  was  contended  for  the  appellant  that  sub- 
section 2  applied  to  the  proposed  buildiog  as  it  was 
to  be  used  m  part  for  the  purposes  of  the  trade  of  a 
beerhouse  and  in  part  as  a  dweUiog-hoase. 

It  was  contended  for  the  respondent  that  sub- 
section 2  did  apply  to  a  beerhouse,  and  the 
dednon  of  OarriU  v.  Godson  dt  Son,  [1899]  2  Q.  B.  193, 
47  W.  B.  Dig.  126,  was  relied  on. 

The  magistrate  found  as  a  fact  that  the  basement 
and  ground  floor  of  the  said  buildiog  were  intended 
to  be  used  for  the  purposes  of  the  trade  of  a  beerhouse, 
and  that  the  part  above  the  ground  floor  was  intended 
to  be  used  as  a  dwdJing-honse  for  the  licensed 
occupier,  and  he  held  that  the  case  was  governed  by 
the  oeddon  in  (Jarritt  v.  Godson,  and  he  accordingly 
allowed  the  appeal  and  overruled  the  objection  of  the 
district  surveyor. 

The  question  for  the  opinion  of  the  court  was 
whether  such  decision  was  right  in  law. 

The  London  Building  Act,  1894  (67  &  68  Vict 
c  oGxiiL)  (Local),  s.  74,  sub-section  2,  provides  as 
follows :  "  In  every  bmlding  exceeding  ten  squares  in 
area  used  in  part  for  purposes  of  trade  or  manufacture 
and  in  part  as  a  dweOiog-house,  the  part  used  for  the 
purposes  of  trade  or  manufacture  shall  be  separated 
from  the  part  used  as  a  dwdliog-house  by  walls  and 
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floors  ooostrnoted  of  fire-resiBting  materiabi,  and  all 
passaget ,  gtairoaaoa,  and  other  means  of  approach  to 
the  part  used  as  a  dwelling-hoase  shall  be  constructed 
throughout  of  fire-resisting  materials." 

Section  6,  sub-section  23,  provides  as  follows :  *'  The 
expression  '  square '  applied  to  l^e  measurement  of 
the  area  of  a  building  means  the  space  of  100  super- 
ficial feet,"     ^ 

Avory,  K.C,  and  H.  W.  Bowsdl,  for  the  appellant. 

DanckwertBy  K.C,  and  W.  F.  Graies,  for  the  re- 
spondent, were  not  called  on. 

Lord  Alysbstonb,  L.O.J.— In  deciding  this  case  I 
do  not  wish  at  all  to  found  my  decision  on  the  judg- 
ment of  my  brothers  in  Carritt  ▼.  Chdson  &  Son, 
although  I  think  that  decision  was  perfectly  right, 
because  it  is  possible  it  may  be  suggested  there  was 
an  additional  ground  for  the  decision  in  that  case — 
namely,  the  possibility  of  access  to  the  part  of  the 
premises  by  a  yard  into  which  the  lobby  opened. 
In  this  case  we  have  to  decide  a  very  miportant 
point — ^namely,  what  is  the  meaning  of  sub -section  2 
of  section  74  of  the  Building  Act,  1894.  I  do  not 
think  it  can  be  properly  contended  that  that  sub- 
section was  meant  to  apply  to  the  case  of  the  use  of 
rooms  in  one  dwelling-house  partly  for  trade  and 
partly  for  residence.  £i  the  present  case  there  was 
an  ordinary  house  intended  to  be  used  as  a  beerhouse, 
and  it  makes  no  difference  to  my  mind  at  all  whether 
it  was  or  was  not  going  to  be  uied  as  an  hotel.  The 
upper  fioors  would,  under  all  ordinary  circumstances, 
be  used  for  the  purpose  of  residence  by  .the  licensee. 
The  licence  would  cover  the  whole  house. 

Now,  the  finding  of  the  magistrate  is  that  the  base- 
ment and  ground  floor  of  the  building  were  intended 
to  be  used  for  the  purpose  of  the  trade  of  a  beerhouse 
and  that  the  part  above  the  ground  floor  was  intended 
to  be  used  as  a  dwelling-house  by  the  licensed  oocupier. 
I  understand  that  fin£ng  to  mean  that  the  licensed 
occupier  woidd  live  there.  In  my  opinion,  whatever 
be  the  use  of  the  premises,  be  they  licensed  premises 
or  ordinary  shop  premises  or  maniuacturing  premises, 
if  the  state  of  things  is  that  in  the  one  tenement  or 
dwelling-house  some  people  sleep  in  rooms  which  are 
part  of  that  dwelling-house  or  tenement,  the  necessity 
or  the  obligation  to  have  flreproof  divisions  does  not 
arise. 

Now  I  come  to  the  words  of  the  section  **  In  every 
building  used  in  part  for  the  purpose  of  trade  and  in 
part  as  a  dwelling-house."  I  do  not  tihnk  we  can 
or  ought  to  shut  our  eyes  to  the  common  and  known 
state  of  things  in  tihe  year  1894,  when  this  Act  was 
passed. 

It  was  perfectly  well  known  that  there  were  shops 
with  bedrooms  over  them  much  larger  than  ten 
squares,  and  it  was  also  perfectly  well  known  that  it 
had  become  a  common  practice  to  have  the  ground 
floor  and  basement,  and  sometimes  the  first  floor, 
applied  as  a  separate  tenement  to  trade  purposes,  and 
above  that  as  a  separate  tenement  approaiched  by  a 
staircase,  a  part  of  the  building  which  was  used  as  a 
dwelling-house.  I  am  satisfled  in  my  own  mind  that 
the  section  was  intended  to  apply  to  a  building  of 
which  there  is  one  part  used  for  trade  and  another 
part  used  as  a  dwelling-house,  those  two  parts  being 
stmotmrally  separated  and  approached  by  separate 
entrances,  thus  forming  two  separate  tenements. 

I  can  only  say  that  the  reasoning  in  Carritt  v. 
Chdson  entirely  supports  this  view,  and  is  an  authority 
iu  favour  of  the  view  which  I  take,  and  would  have 
been  binding  on  us,  but  I  wish  it  to  be  distinctly 
understood,  speaking  for  myself,  that  I  have  arrived 
at  this  conclusion,  be  it  right  or  be  it  wrong,  on  the 
considerations  which  arise  on  the  language  of  this 


section  and  the  purview  of  the  section  quite  apart 
from  that  decision,  with  which  dedrion,  however,  I 
entirely  concur.  I  think  this  appeal  should  be  dis- 
missed. 

Lawkakos,  J.— I  entirely  agree.  I  only  desire  to 
say  this  about  CarriU  v.  Oodvm,  that  with  regard  to 
the  judgment,  both  of  my  brother  Day  and  mYBSU, 
it  was  directed  ahnost  entirely  to  agreement  with  the 
argument  of  the  learned  counsel  for  the  respondeate 
and  did  not  go  further.  We  agreed  with  him,  to^ 
the  views  he  took,  that  the  building  was  not  used 
partly  for  the  purpose  of  trade  and  partly  as  alwensed 
hou«e,  and  that  being  so  it  was  not  necessary  to  go 
further  into  the  case.  I  entirely  agree  with  the 
extension  of  the  principle,  if  I  m^  so  call  it,  wwch 
has  been  stated  by  the  Lord  Chief  Justice  in  his  judg- 
ment. 

Leave  to  appeal  given, 
Blaxland;  P.  G.  GaUs. 


Appeal  diimissed. 
Solicitors,  W.  A. 


■■] 


April  16. 


K.  B.  Div. 
(Lord  Alverstone,  L.G. J., 

and  Lawrance,  J.) 
The  Kinq  v.  Nobth-Bastbbn  Eailway  Co.  (a.) 
Highway  —  Ohstrudion'-Indidment--Pracluxr-Verdixi 
of  acquittal— Motion  to  stay  entry  of  judgmentr— Mis- 
direction. 

Where  a  verdict  of  not  guilty  hcfs  been  returned  upon 
an  indictment  for  an  ohetrtiction  to  a  highway,  the  cowri 
will  not  order  the  entry  of  judgment  to  he  stayed,  on  the 
ground  of  a  miBdirection  of  the  judge  before  whom  the 
indictment  was  tried,  for  the  purpose  of  giving  an  oppor- 
tunity for  the  question  to  he  raised  again  upon  a  fresh 
indictment.  ^  .  ^« 

Rex  V.  Inhabitants  of  Wandsworth,  1  B.  &  Aid.  63, 
considered. 

Bule  nisi  directed  to  the  defendants  to  show  oanae 
why  the  entry  of  judgment  upon  thd  verdict  on  an 
indictment  for  obstructing  a  highway  should  not  be 
stayed  until  further  order. 

At  the  general  quarter  sessions  of  the  peace  for  the 
county  of  Durham,  held  on  the  26th  of  June,  1899,  an 
iudictment  was  preferred  before  the  ^uid  jury  at  the 
instance  of  the  Stanley  Urban  District  Council 
agamst  the  North-Eastem  Bailway  Co.,  whereby  the 
company  was  charged  with  obstructing  oertam 
Queen's  highways  by  plaoiDg  and  maintaiuing  thereon 
certain  lines  of  rails  and  certain  gates,  fencea,  and 
buildings,  and  other  encroachments,  and  by  running 
and  shunting  of  engines  and  trains  upon  and  aoross 
the  said  highways.  . 

A  true  mi  having  been  found  by  the  grand  jnry, 
the  indictment  was  removed  by  a  writ  of  certiorari 
into  the  Queen's  Bench  Division  of  the  High  Court  of 
Justice,  and  on  the  12th  of  July,  1899,  the  company 
pleaded  not  guilty  thereto. 

The  indictment  was  tried  at  the  summer  assizes, 
1900,  for  the  counly  of  Durham,  before  Bidley»  J., 
and  a  special  jury. 

It  appeared  from  the  evidence  given  on  behalf  of 
the  prosecution  that  upon  and  acrces  both  the 
highways  in  question  a  double  line  of  rails  was  main- 
tained by  the  company  and  also  fences,  gate^poatSy 
and  swing-gates  endosing  the  rails. 

It  also  appeared  that  a  signal-box  and  a  dwelling- 
house  had  been  erected  and  were  maintained  by  the 
company,  and  it  was  alleged  that  these  bnilaings 

(^  Beportedby  0.  G.  Welbkaham,  Bsq.,  Barrister- 
at-Law. 
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enoroabhed  npon  the  highway  leading  fcom  WoLsiDg- 
ham  to  Newcastle,  and  that  a  portion  of  thii  highway 
had  been  endosed  and  was  naed  as  a  garden  in  con- 
nection with  the  dweUing-hoose. 

The  company,  in  8U{>port  of  their  plea  of  not 
gnilty,  claimed  to  be  justiAed  in  maintaining  the 
raOs,  boildings,  fences,  and  gates  alleged  to  obstroct 
the  highways,  and  to  nm  and  shmit  engines  and 
trains  on  and  across  the  highways  by  yirtae  of  a 
grant  of  wa^leave,  pursuant  to  an  Act  of  13  Qeo.  3, 
nom  the  Bishop  of  Durham,  and  another  grant 
of  wayleave  from  the  Ecclesiastical  Commissioners, 
and  by  virtue  of  the  statutes  5  Vict.  cxxviL  under 
which  the  Pontop  and  South  Shields  Bailway  Co. 
was  incorporated,  and  9  ft  10  Vict,  a  oocttt.,  by 
which  the  undertaking  of  the  company  was  trans- 
ferred to  the  North-Bastem  Bailway  Co.  They 
denied  that  the  signal-box,  dwelling-house,  or 
garden  were  u^on  any  portion  of  the  highwap. 

The  learned  judge  refused  to  leave  to  the  jury  any 
question  with  reference  to  the  placing  of  the  lines  of 
nilway,  and  the  running  and  shunting  of  engines 
and  trains,  upon  and  across  the  highways,  and  held 
that  although  the  linee  of  rails  and  the  shunting  of 
engines  and  trains  would  have  been  obstructions  to 
the  highways,  the  North-Eastern  Bailway  Co.  was 
authorized  to  maintain  them  u^n  the  highways,  and 
directed  the  jury  to  find  a  verdict  of  not  guilty  upon 
the  first  two  counts,  which  related  to  these  matters. 
It  was  alleged  on  behalf  of  the  applicant  that  the 
learned  judge  misdirected  the  jury  in  addressing 
them  upon  the  remaining  counts.  The  jury  found  a 
verdict  of  "  not  guilty  "  on  the  first  two  counts.  Upon 
the  other  count  they  found  a  like  verdict  In  answer 
to  the  learned  judge  they  stated  that  they  were  not 
decided  on  the  question  of  the  limits  of  the  highway. 
The  learned  judge  did  not  ask  the  jury  whether  they 
had  considered  the  question  of  the  limits  of  the  liigh- 
way,  tiiough  asked  to  do  so  by  the  applicants,  and  the 
judge  gave  judgment  that  the  verdict  was  a  general 
one  of  not  guilty. 

8€oU  Fox,  K,a  {Manistyy  K.C.,  with  him),  showed 
cause. — It  is  true  that  the  courts  have  in  special 
oases,  where  rights  would  be  bound,  suspended  the 
effect  of  a  verdict  of  not  guilty  upon  an  indictment  in 
order  that  a  fresh  in£ctment  might  be  brought 
unprejudiced  by  the  former  verdict :  see  Bex  v. 
Inhabitants  of  ffTandsworth,  1  B.  &  Aid.  63 ;  Beg.  v. 
Inhahitanta  of  Southampton,  19  Q.  B.  D.  590,  36  W.  B. 
Dig.  89.  But  in  the  present  case  no  rights  would  be 
determined  by  the  proceedings  sought  to  be  stayed, 
for  the  offence  is  a  continuing  one.  It  would  be 
straining  the  rule  laid  down  m  the  above  cases  to 
apply  it  in  the  present  instance.  The  ordinary  rule 
that  a  verdict  of  not  guilty  in  criminal  proceedings 
shall  not  be  interfered  with  ought  to  prevaSl :  see  Beg, 
V.  Johnson,  8  W.  B.  236,  2  £.  &  E.  613;  Beg.  v. 
Duncan,  7  Q.  B.  D.  198,  29  W.  B.  Dig.  69 ;  and  Beg. 
v.  Bussell,  2  W.  B.  555,  3  EL  &  Bl.  942. 

Tindal  AMnson,  K.G.f  and  Bethune,  in  support  of 
the  rule. — ^We  are  entided  to  the  beoiefit  of  the  rule 
laid  down  by  Lord  EUenborough  in  Bex  v.  Inhabitants 
of  Wandsworth  on  the  ground  that  the  judge  has 
decided  against  us  upon  one  part  of  the  case  and  has 
withdrawn  that  part  of  the  case  from  the  jury,  and 
on  the  ground  that  he  has  misdirected  them  on  the 
other  part  of  the  case.  We  are  therefore  entitled  to 
have  the  proceedings  stayed  until  the  trial  of  a  fresh 
indictment. 

Lord  Alyerstonb,  L.C.  J.— The  object  of  the  rule 
Bou^t  to  be  obtained  in  this  case  is  to  obtain  a 
decuion  from  the  court  that  upon  an  indictment  for 
obstruction  to  a  highway  the  prooeedings  may  be 
stayed  upon  the  ground  that  there  has  been  some  mis- 


direction on  the  part  of  the   learned  judge.    Mr. 
Tindal  Atldnson  hM  been  obliged  to  admit  that  the 
case  is  novel  inasmuch  as  he  is  asking  us  to  extend 
the  practice  which  was  laid  down  by  Lord  EUen- 
borough in  Bex  v.  Inhabitants  of  Wandsworth.     If 
we  could  see  our  way  to  holding  that  the  same 
princii^e   ought  to  apply  we   should  not  hesitate 
to  lay  down  the  rule,  but  as  I  have  ventured  to 
point  out  in  the  course  of  the  argument  there  is 
a  broad  distinction  of   principle  between  the  two 
oases.     In  Bex  v.  Inhabitants  of  Wandsworth  Lord 
EUenborough  appears  to  have  laid  down  the  rule 
that  under  special  circumstances,  where  rights  would 
be  affected  by  previous  proceedings,  he  would  suspend 
l^e  effect  of  the  former  verdict  because  great  injustice 
might  arise  from  precluding  further  discussion,  and  he 
referred  to  a  previous  case.  Beg.  v.  Inhabitants  of 
Middlesex,  in  which  he  had  so  acted.  Now,  there  have 
been  a  long  series  of   decisions,  including  Beg,  v. 
Bussell,  Beg.  v.  Johnson,  taid  Beg.  v.  Dunean-iO.  ci 
them  applications  for  a  new  trial— in  which  the  court 
has  uniformly  refused  to  grant  a  new  trial,  but  even 
in  those  cases  the  court  tiiought  it  right  to  take  the 
same  action  as  Lord  EUenborough,  L.C.J.,  took  in 
Bex  V.  Wandsworth,  and  as  Lord  Coleridge,  L.C.J., 
pointed  out  in  Beg.  v.  Inhabitants  of  Southampton, 
they  of  course    could   have   done   so   as   the  rule 
moved   in   one   form   would   not   have    precluded 
them  from  giving  a  remedy.    Ought  we  to  extend 
the  rule  to  cases  of  obstruction  to  a  highway  P    The 
reasoning  used  by  the  learned  judges  m  more  than 
one  of  those  cases  would  seem  to  afford  a  conclusive 
argument  against  any  such  extension.    It  has  been 
most  fairly  admitted  by  Mr.  Tindal  Atkinson  that 
in  the  event  of  an  indictment  being  preferred  in 
respect  of  a  continuance  of  the  same  obstruction  the 
present  acquittal  cou]d  not  be  used  as  an  answer  by 
the  defendant  to  the  proceedings.    Therefore,  as  i 
have  already  pointed  out,  an  attempt  is  being  made 
to  induce  us  to  extend  the  rule  laid  down  as  to 
cases   where   rights   would    be   affected    to   oases 
where  rights  would  not    be  affected.      The    main 
ground  on  which  ttais  has  been  urged  is  the  difficulty 
in  which  the  prosecutors  would  find  themselves,  and 
we  were  urg^  to  extend  the  rule  because,  it  was 
said,  the  learned  judge  had  misdirected  the  jury,  and 
had  withdrawn  a  purt  of  the  caie  from  their  con- 
sideration.   Assuming  that  the  judge  had  misdirected 
the  jury,  that  woula  not  be  sufficient  to  justify  the 
court  in  staying  the  x>roceoding8«    The  learned  ludge 
has    not   given   a    judgment    which   wiU    finaUy 
determine  the  rights  of  the  parties.    He  has  directed 
the  jury  as  to  his  view  of  the  legal  rights  appUcable 
to  the  facts  before  him.    Mr.  Atkinson  says  that  any 
other  judge  who  tries  another  indictment  wiU  feel 
himself  bound  to  adopt  exacti^  the  same  view  of  the 
law.    I  do  not  think  that  any  judge  would  feel  him- 
self so  bound.    He  would  endeavour  to  apply  to  the 
facts  then  before  him  his  own  view  of  the  law.    In 
Beg.  V.  Duncan  the  appUcation  was  for  a  new  trial,  and 
was  based    on   misdirection,    but   nevertheless   the 
appUcation  was  refused.  Coleridge,  L.C.J.,  in  Beg.  v. 
Southampton,    indicated   that    in    a    proper    case* 
although  the  appUcation  was  for  a  new  trial,  the 
court   would    have    adopted    the    course    adopted 
by    Lord   EUenborough,    of    which   he  approved, 
and  would  have  stayed   the   prooeedings.     There- 
fore inasmuch  as   the  prosecutors   can   to-morrow 
take  fresh  proceedings  in  respect  of  the  obstruction,  it 
would  in  my  opinion  be  wrong  to  extend  the  rule  of 
arresting  the  entry  of  judgment  to  a  case  in  which  no 
rights  have  been  determined  but  the  only  question  has 
been  whetiier  the  jury  thought  there  was  an  obstruc- 
tion! or  not. 
I  wiU  add  that  there  seems  to  be  a  further  broad 
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dutiiiotion  between  this  ease  and  the  oases  dted, 
beoauae  the  parties  oan  by  inlormiiig  the  Attorney- 
General  obtain  the  nse  of  his  name  and  then  the 
proceedings  can  be  oarried  to  the  superior  oonrts  and 
to  the  Honse  of  Lords  if  necessary,  so  that  any  roling 
of  the  learned  judge  can  be  finally  determined.  In 
my  opinion  the  rule  ought  to  be  discharged. 

Lawbakcb,  J.^I  entirely  agree. 

Eule  discJiarged. 

Solicitors  for  North-Eastem  Railway  do.,  A.  Kaye 
BuUerwofih* 

Solicitors  for  the  Stanley  Urban  District  Council, 
George  Reader  A  Co, 


{m^l)  J  March  16.  18 ;  April  3. 

Lobbnzo  Rbpbtto  v.  Millabs  Kabbi  and  Jabbah 
Co.  (Limitkd).  (a.) 

Bhip  —  Bill  of  lading— Freight — Right  of  captain  to 
sue  for. 

The  defendants  chartered  a  ship  to  carry  a.  cargo. 
The  charter-party  provided  that  the  captain  should  sign 
hills  of  lading  at  any  rate  of  freight  without  prejudice  to 
the  charter-party,  A  cargo  was  loaded^  and  bills  of 
lading  incorporating  the  terms  of  the  charter-party  were 
signed  by  the  captain  of  the  ship.  Tlie  defendants  were 
the  shippers  and  also  the  consignees  and  receivers  of  the 
cargo. 

Held,  that  the  captain  had  signed  the  bills  of  lading 
merely  as  agent  for  the  owners,  and  was  not  entitled  to 
sue  the  defendants  for  freight. 

Action  tried  in  the  Commercial  Court  before  Bigham, 
J.»  without  a  jury. 

The  action  was  brought  to  recover  a  balance  of 
freight  under  bills  of  lading  signed  by  the  plaintiff  as 
master  of  TheBeecroft, 

The  goods  in  res]pect  of  which  the  freight  was 
daimedliad  been  shipped  on  board  The  Beecroft  by 
the  defendants,  who  were  also  the  consignees  and 
receiyers  of  the  goods. 

TJie  Beecroft  iM  been  chartered  to  the  defendants 
by  her  owner  by  a  charter-party  dated  the  28th  of 
August,  1899. 

The  defendants  alleged  that  by  a  charter-party 
dated  the  24th  of  January,  1899,  a  vessel  called  The 
CHo  Batta  Repetto,  belonging  to  the  same  owner  as  The 
Beecroft,  was  chartered  by  the  owner  to  the  defendants 
for  a  voyage  from  Albany  to  the  United  Kingdom 
or  Continent  with  timber  to  be  shipped  by  the 
defendants ;  that  during  the  voyase  gei^al  average 
sacrifices  were  made  and  general  average  expenaes 
were  incurred  in  respect  of  which  the  owner  became 
indebted  to  the  defendants  in  a  general  average 
contribution  amounting  to  £217  16s.  lOd.,  which  had 
not  been  paid. 

The  defendants  before  action  tendered,  and  after 
action  paid,  to  the  plaintiff  as  agent  for  the  owner 
the  sum  of  £39  Is.,  and  claimed  to  set  off  the  amount 
of  the  general  average  contribution  against  the 
balance  of  the  plaintiff's  ol«im. 

The  defendants  also  counterdaimed  a  like  sum. 

The  bills  of  lading  sued  upon  were,  so  far  as 
material,  in  the  following  terms : 

"Shipped  in  good  order  and  condition  by"  the 
defendants  upon  The  Beecroft  now  lying,  ftc,  and 

(a.)  Reported  by  F.  O.  Robinson,  Esq.,  Barrister- 
at-Law. 


bound  for  London  **  whereof  L.  Repetto  is  master  for 
the  present  voyage  .  •  .  267  pieces  of  janah 
timber  ...  to  be  delivered  in  the  Hke  good 
order  and  condition  at  the  said  port  of  destination, 
loss  and  dama^  by  detention,  by  the  act  of  Gtod, 
restraint  of  prmoes  and  rulers,  public  enemies  or 
people,  quarantine,  epidemics,  pirates  or  robbers, 
barratry  of  the  master  and  crew  .  .  .  collisions, 
stranding  or  other  accidents  of  the  seas,  rivers, 
canals,  and  navigations  of  whatsoever  kind  (even 
when  occasioned  by  the  negligence,  default,  or  error 
in  judgment  of  the  pilot,  master,  manners,  or  other 
servants  of  the  shipowner  .  ...  always  mutually 
excepted  .  .  .  unto  Millars  Karri  and  Jarrah 
Forests  (limited)  or  their  assigos,  he  or  they  paying 
freight  for  the  same  as  per  charter-party  djated  the 
28th  of  August,  1809,  all  the  terms  and  exoeptions 
contained  in  which  charter  are  herewith  incorporated 
.    .    .    (Signed)  L.  Repetto,  Master." 

The  chatter-party  of  the  28th  of  August,  1899, 
provided  that  The  Beecroft  should  prooeed  to  Fre- 
mantle,  and  there  load  a  cargjo  of  timber  from  the 
defendsnts'  asents  and  proced  therewith  to  a  safe 
port  in  the  United  Kingdom  or  on  the  Continent, 
and  deliver  the  same  on  bdng  paid  frdght  as  pro- 
vided. 

The  charter-party  contained  the  usual  ezoepfaons 
and  the  following  dause :  "  The  captain  to  sign  bills 
of  lading  at  port  of  loading  at  any  rate  of  freight 
without  prejudice  to  this  charter,  and  should  the  bills 
of  lading  for  the  entire  cargo  show  less  sum  in  the 
aggregate  than  the  amount  of  freight  due  the  ship 
under  this  charter  (allowing  for  advances  to  the 
master)  the  difference  to  be  paid  at  port  of  loading 
in  cash.  The  charterers'  liability  under  this  charter 
to  cease  on  ship  being  loaded.  Ship  to  have  an 
absolute  lien  on  the  cargo  for  freight,  dead- freight, 
and  demurrage." 

Scrutton,  K,C,,  and  Leek,  for  the  plaintiff. 

J,  A,  Hamilton,  K,C,,  and  P.  C,  Morris,  for  the 
defendants. 

The  following  authorities  were  cited:  Isherg  v. 
Bowden,  8  Bxch.  852  ;  Oullischen  v.  Stewart,  32  W.  R. 
763,  13  Q.  B.  D.  317 ;  Brouncker  v.  Scott.  4  Taunt.  1 ; 
Priestley  v.  Femie,  13  W.  R.  1089,  3  H.  &  C.  977 ; 
Smith  V.  Plummer,  1  B.  &  Aid.  575 ;  Atkinson  v. 
Gotestvortht  3  B.  &  C.  647  ;  Thompson  v.  Davenport,  9 
B.  &  C.  78  ;  Sims  v.  Bond,  5  B.  &  Ad.  389 ;  Colder  v. 
Dobell,  19  W.  R.  978,  L.  R.  6  C.  P.  486;  Jesson  v. 
Solly,  4  Taunt.  52 ;  Caiuthron  v.  Tricked,  12  W.  R. 
311,  15  C.  B.  N.  S.  754 ;  Evans  v.  Furster,  1  B.  &  Ad. 
118;  Allen  v.  CoUart,  31  W.  R.  841.  11  Q.  B.  D.  782  ; 
Elhinger  Actien-Oeseltschaft  v.  C/aye,  L.  R.  8  Q.  B. 
313,  21  W.  R.  Dig.  207 ;  Shepard  v.  De  Bemales,  13 
East  565 ;  Westport  Coal  Go.  v.  McPhail,  46  W.  R.  566, 
[1898]  2  Q.  B.  130;  Jones  v.  Nicholson,  10  Bxch. 
28;  Sewell  v.  Burdick,  33  W.  R.  461,  10  App.  Cas. 
74 ;  Rodocanachi  v.  Milbum,  35  W.  R.  241,  18  Q.  B.  D. 
67 ;  Wagstaff^,  Anderson,  28  W.  R.  856,  5  C.  P.  D. 
171  ;  Cock  V.  Taylor,  13  Best  399 ;  Moorsom  v.  Kymer^ 
2  M.  &  S.  303:  Steamship  County  of  Lancaster  ▼. 
Sharp,  24  Q.  B.  D.  158,  38  W.  R  Dig.  189 ;  Shields 
V.  Davis,  6  Taunt.  65. 

( ^ur.  adv.  vult. 

April  3.— BiGHAJ^f,  J.— This  action  is  brought  by 
Lorenzo  Repetto,  the  master  of  a  vessel  called  The 
Beecroft,  to  recover  balance  due  for  freight.  The 
endorsement  on  the  writ  shows  that  the  gross  freight 
was  £3,383  6s.  5d.,  and  that  this  amount  has  been 
reduced  by  payments  on  account  by  disbursements 
for  the  ship  at  uie  ports  of  loading  and  discharse  to  a 
sum  of  £256  170.  lOd.;  since  acti<m  brought  a  uirther 
sum  of  £39  Is.  has  been  paid,  leaviog  £217  16s.  10d.» 
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the  balttnoe  sued  for.  The  defendant!  do  not  deny 
thftt  they  owe  thii  balance,  but  they  say  that  they 
owe  it  to  the  owners,  and  not  to  the  plaintiffs,  and 
that  they  haTe  a  set-off,  as  against  the  former  to  the 
amonnt  of  the  claim.  Tlie  qnestion  I  hare  to  detormiae 
is  whether  the  plaintiff  (the  master)  can  maintain 
the  action.  The  facts  are  as  follows :  By  a  charter- 
party  dated  Angost  28,  1899,  Fortonato  Bepetto  (not 
the  plaintiff}  chartered  The  Btecro/t  to  the  defendants 
to  bring  a  cargo  of  timber  from  Australia  at  an  agreed 
rate  of  freight,  the  defendants  nndertaking  to  provide 
the  cargo.  The  dhartor-party  contained  the  nsual 
exceptions.  The  freight  was  to  be  paid  on  unloading 
and  right  delivery  of  the  cargo.  Tnen  there  was  the 
following  danse :  ''  The  captain  to  sign  bills  of  lading 
at  port  of  loading  at  any  rate  of  freight  without 
prejudice  to  this  charter,  and  should  the  bills  of 
lading  for  the  entire  cargo  show  less  sum  in  the 
aggregate  than  tiie  amount  of  freight  dae  the  ship 
under  tins  dhartor  (allowing  for  advances  to  the 
master)  the  difference  to  be  paid  at  the  port  of  loading 
in  cash.  The  charterers'  liabiiity  under  this  charter 
to  cease  en  vessel  being  loaded.  Ship  to  have 
an  absolute  Uen  on  the  freight,  dead  -  freight, 
and  dmnurrage."  The  defendants  loaded  the 
cargo  and  presented  biUs  of  lading  to  the  plaiotiff 
for  signature.  These  bills  of  lading  described  the 
cargo  as  shipped  by  the  defendants  in  The  Beecro/t, 
''whereof  L.  Bepetto  is  maator."  The  exceptions 
were  more  extensive  than  those  mentioned  in  the 
diarter-pwty.  The  bill  of  lading  provided  that  ttie 
cargo  should  be  delivered  to  the  shippers  or  their 
assigns,  "  tiiey  paying  freiiiht  for  ttie  same  aa  per 
charter-party  dated  the  28th  of  August,  1899,  all  the 
terms  and  exceptions  contained  in  which  charter  are 
herewith  incorporated."  These  bills  of  lading  the 
plaintiff  signed  as  master  of  the  ship.  The  ship  then 
proceeded  on  her  voyage,  and  on  her  arrival  at  the 
port  of  discharge  the  cargo  was  delivered  to  the 
defendants  against  presentation  of  the  bills  of  lading. 
This  action  was  then  brought,  and  it  was  no  doubt 
brought  in  the  name  of  the  master,  Lorenzo  Bepetto, 
in  the  hope  that  tiie  defendants  might  thereby  be 
precluded  from  setting  up  the  set-off  which  they 
allege  they  have  against  Fortunate  Bepetto. 

l£ere  are  only  two  ways  in  which  a  promise  can 
possibly  arise  on  the  part  of  the  defendants  to  pay 
neight  to  the  plaintiff.  It  can  arise  out  of  the  bill  of 
lading  itself,  or  it  can  arise  by  implication  from  the 
delivery  of  the  goods  by  the  plaintiff  at  the  request  of 
the  defendants.  There  can  be  no  doubt  that  when  a 
master  signs  a  bill  of  lading  without  qualiflcation, 
that  is  to  say  without  anything  in  the  document  to 
show  that  he  does  so  merely  as  agent,  he  makes  him- 
self personally  liable  to  the  shipper.  The  shipowner 
who  has  authorized  the  master  to  aign  the  bill  of 
lading  is  alao  liable  upon  it.  The  master  is 
estopped  from  denying  the  truth  of  the  repre- 
sentation which  he  has  made,  in  other  words 
he  is  not  allowed  to  give  evidence  to  discharge 
himaelf  from  a  liability  which  he  has  apparently 
undertaken ;  and  the  shipowner  is  bound  by  the  con- 
tract because  it  has  been  entered  into  on  his  behalf 
and  with  his  authority.  Thus  two  separate  liabilities 
are  created  for  the  performance  of  one  contract.  But 
no  difficulty  arises  out  of  this  state  of  things,  for  the 
shipper  has  not  a  concurrent  remedy  against  both 
master  and  owner ;  he  has  merely  a  right  to  elect 
which  of  the  two  he  will  hold  liable,  and  having  once 
finally  elected  his  remedy  against  the  other  is  gone. 
And  as  either  master  or  owner  may  be  sued,  so  either 
may  sue,  for  the  existence  of  the  liability  on  the  one 
hand  involves  the  existence  of  the  correlative  right  on 
the  otiier.  These  rules  apply  not  merely  to  contracts 
created  by  biUs  of  lading,  but  to  all  simple  contracts ; 


they  form  part  of  the  law  relating  to  principal  and 
agent. 

Now  applying  this  law  to  the  droumstances  of  the 
present  case,  one  must  look  to  see  what  it  is  that  the 
master  has  signed.  It  is  not  a  mere  bill  of  lading  in 
the  ordinary  form;  it  is  a  bill  of  lading  which  in 
express  words  incorporates  all  the  terms  of  a  charter 
ahraady  made  between  the  master's  owner  and  the 
charterers  (the  defendante).  Thus  the  two  documente 
must  be  read  av  one,  and  it  ia  to  the  contract  so 
created  that  the  plaintiff  has  put  his  aiffnature.  Then, 
reading  the  two  documente  together,  does  it  appear 
that  in  signing  he  did  so  as  agent  merely,  or  does  it 
appear  that  he  did  so  as  principal  P  By  tk9  charter- 
party  the  shipowner  promises  tiie  defendante  that  his 
servant  tiie  master  shall  sign  bills  of  lading  as  pre- 
sented. Why  is  is  this  provision  inserted?  It  is 
inserted  with  two  objecte:  First,  to  enable  the 
chwterers  in  case  they  ship  their  own  goods  (aa  they  did 
in  this  case)  to  obtein  a  negotiable  insteument  which 
they  can  transfer  by  indorsement,  and  on  which,  if  need 
be,  they  can  obtain  money;  and,  secondly, it  ia  inserted 
to  enable  them,  in  case  they  ship  the  goods  of  other 
people,  to  hand  to  such  other  people  bills  of  lading 
wbidi  in  their  hands  can  serve  a  similar  purpose  and 
which  shall  express  the  freight  they  may  have  asreed 
to  pay.  These  are  the  only  objecte  with  which  the 
provision  is  inserted,  and  in  my  opinion  the  plaintiff, 
when  he  signed  the  bills  of  lading  sued  on,  did  so 
merely  in  order  to  effectuate  the  first  of  these  purposes, 
and  so  to  carry  out  the  promise  which  his  owner  had 
made  by  the  charter-party.  I  think  this  is  the 
meaning  to  be  put  on  the  two  documente  when  read 
togetiier.  It  is  neither  apparent  from  the  documente, 
nor  is  it  the  fact,  that  the  master  or  the  charterers 
intended  that  a  new  contraotmg  party  should  be 
introduced  into  the  business  by  the  signing  x>f  the 
bills  of  lading.  It  ia  not  neceisary  to  consider 
what  tiie  effect  might  have  -  been  if  the  bills  of 
lading  had  been  indorsed  to  third  parties  so  as 
to  pass  the  property  in  l^e  goods.  Here  the 
charterers,  the  shippers,  the  consignees,  and  the 
receivers  of  the  cargo  are  one  aad  the  same,  and 
the  Bills  of  Lading  Act  has  therefore  no  bearing 
on  the  case.  I  come  to  the  conclusion  that  the 
master's  signature  to  the  bills  of  lading  must  be  read 
as  the  signature  of  a  mere  agent  fixing  a  liability  on 
his  principal  only.  The  master  therefore  could  not  be 
sued,  and  it  follows  as  a  consequence  that  he  cannot 
sue. 

A  point  was  taking  dming  the  argument  that  the 
master  could  not  be  token  to  have  intended  to  con- 
tract, inasmuch  as  he  had  excluded  himaelf  by  the 
contract  from  the  consequences  of  his  own  barratry, 
and  it  was  said  that  it  was  absurd  to  suppose  that 
liie  man  could  have  contracted  upon  such  a  footing, 
I  am  not  disposed  to  attach  much  itnportence  to  this 
point,  for  I  think  it  very  hkely  that  the  dause  in  the 
bill  of  lading,  which  is  different  from  the  clause  in 
^e  charter-party  by  which  the  liability  of  the  person 
signing  the  bill  of  lading  in  respect  of  his  own 
barratry  is  excluded  is  on  the  bill  of  lading  per 
incuriam*  It  occors  in  the  printed  part  of  the 
document  and  was  probably  overlooked  and  not 
struck  out. 

It  was  also  contended  that  the  master  is  entitled  to 
sue,  if  not  on  the  bill  of  lading,  at  all  evente  on  an 
implied  contract  to  pay  the  freight  It  was  aaid  that 
the  master  held  possession  of  the  goods  in  order  to 
enforce  the  shipowner's  lien,  and  that  he  had  given 
up  the  possession  at  the  request  of  the  defendants, 
wno  were,  as  I  have  said,  the  consignees  and 
receivers  of  the  cargo,  and  that  it  must,  therefore, 
be  implied  from  the  request,  and  from  the  fact  that 
he  had  given  up  poasesdon,  that  the  defendante  had 
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promiaed  to  pay  the  fraiglit.  I  do  not  think  that  there 
U  anythinff  in  this  point.  It  was  not  at  the  leqneat 
of  the  ddendants  to  the  master  that*  tiie  lien  was 
parted  with  and  possession  of  the  goods  given  np. 
The  application  by  the  reoeivers  for  possession  of  the 
goods  was  made  to  Messrs.  CUark'son,  the  shipowners' 
agents,  and  it  was  the  shipowners,  through  their 
agents,  who  gave  up  possession  at  the  receiver's  request. 
I  find  as  a  fact  that  there  was .  no  request  for 
possession  made  to  the  master,  and  that  therefore  no 
imjj^ed  contract  to  pay  him  arose. 

The  question  was  argued  ta  to  what  the  position 
would  Be  if  the  master  stood  in  the  relation  in 
which  the  plaintiff  contended  that  he  did  stand — 
that  is,  as  "principal  on  the  contract.  It  was  said 
that,  inasmuch  as  the  charter-party  contained  a 
clause  for  cesser  of  liability,  the  defendants  would 
not  be  liable  to  pay.  I  do  not  agree.  In  my 
opinion  the  defendiuits  would  be  uable  if  the 
master  could  sue  and  certainly  would  be  liable 
if  an  action  were  brought  by  the  shipowner  for 
the  freight  mentioned  m  the  bill  of  Isdiog.  I 
think  the  case  of  GiUlUcTim  v.  Stewart  makes 
that  dear.  The  bill  of  lading  is  supplementary 
to  the  charter-party  and  creates  we  liabilil^ 
which,  but  for  the  bill  of  lading,  would  probably 
be  gone— namely,  the  liability  to  pay  the  freight. 
The  two  documents  which  must  be  read  together 
are  in  a  sense  one  contract,  but  the  bOl  of 
ladinff ,  which  is  the  later  document,  I  think  overrides 
the  <marter-party  and  makes  the  defendants  liable  to 
pay  the  freight,  but  the  person  to  sue  in  this  case  is, 
m  my  opinion,  the  shipowner  and  not  the  master. 
For  these  zeasons  I  am  of  opinion  that  the  plaintiff's 
case  fails,  and  it  follows  that  the  defendants*  counter- 
claim is  misconceived.  If,  however,  it  should  be  held 
on  appeal  that  the  plaintiff  is  entitled  to  recover  the 
freight  sued  for,  the  defendants  are  to  be  at  liberty  to 
prove  their  counterclaim  if  they  can  do  so. 

Judgment  (icoordingh/. 

Solicitor  for  plaintiff,  Bobert  Oreening. 

Solicitors  for  defendants,  James  White  &  Leonard. 


IN  BANKBUPTOT. 


a  B.  Div.  }  -      , . 

(Wright,  J.)  ]  ^^*  1*- 

In  re  BfATBO  Clabk. 
Ex  parte  BvENos  Atbes  Am)  PAoreio  Bailway 
(Ldhtjui).  (a.) 

BanTeruptcy-'Praciice—WitMrawal   of  proo/SanJc' 
ruptcy  Act,  1883  (46  cfc  47  Vict.  c.  62),  Sched.  If. 

A  creditor  will  not  he  allowed  to  withdraw  hie  proof 
otherunee  than  unconditionally  while  a  motion  ia  pending 
to  expunge  such  proof. 

Application  by  the  Buenos  Ayres  and  Pacific  Bail- 
way  Oo.  (Limited),  creditors  of  Mateo  dark,  for  leave 
to  withdraw  their  proof  withont  prejudice  to  the 
presentation  of  a  fresh  proof  in  case  it  should  sub- 
sequently appear  that  there  was  any  debt  due  to 
them. 

Mateo  dark,  the  debtor,  was  a  contractor  and  the 
builder  of  the  railway.  He  had  covenanted  with  the 
railway  company  to  grant  to  them  indefeasible  titles 
of  certain  Isnds  through  which  the  railway  ran.  He 
gave  the  company  a  number  of  their  own  shares  as 
security  for  tiie  performance  of  his  covenants.  A 
receiving  order  was  made  against  him  in  1896,  but  he 

(a.)  B^orted  by  P.  M.  Fbanokb,  Esq.,  Barrister- 
at-Law. 


had  not  been  adjudged  bankrupt,  having  proposed  a 
scheme  of  arrangement  with  his  creditors.  At  the 
dato  of  the  recdvinff  order,  he  had  not  succeeded  In 
obtaining  indefeasible  titles  to  the  lands  in  qnestioii 
for  the  company,  and  the  shares  which  the  company 
held  as  security  for  the  performance  of  the  ooveoanti 
were  of  small  value. 

The  company,  therefore,  had  put  in  a  proof  for 
damages  for  breaches  of  covenant,  and  had  asseaeed 
their  security  at  a  very  small  amount. 

Subsequently,  however,  the  company  succeeded  in 
obtaining  some  of  the  titles  in  question,  and  tlie 
shares  held  by  them  as  security  had  also  risen  greatly 
in  value,  so  that  at  the  dato  of  the  present  appfioaiioii 
their  security  was  enouj^h  to  cover  the  whole  of  their 
claims  against  the  debtor.  Th^  therefore  applied 
for  leave  to  withdraw  their  proof  without  prejadioe 
to  their  right  to  put  in  a  fresh  proof  in  the  fatme  in 
the  event  of  their  security  decreasing  in  value. 

Bted,  Q.C.f  and  Carrington^  for  the  applicants. — 
A  proof  may  be  withdrawn  at  any  time  biafore  it  ie 
adjudicated  upon  for  the  purposes  of  dividend : 
In  re  Bhoades,  47  W.  B.  432,  [1899]  1  Q.  B.  905. 
[Wbioht,  J. — But  you  ask  leave  to  withdraw  your 
proof  conditionally.]  Yes,  the  shares  held  by  the 
company  as  security  may  depreoiato  in  value,  and  the 
company  would  desire  in  that  case  to  put  in  a  fresh 
proof  revaluing  their  security. 

Muir  Mackenzie^  for  the  debtor. — ^The  oompany 
should  not  be  allowed  to  withdraw  their  proof  ower- 
wise  than  absolutely.  There  is  a  motion  pending  to 
expunge  their  proof  and  if  successful  it  wul  result  in 
showing  that  tkere  never  was  any  provable  debt  due 
to  the  company. 

Beed,  Q.C,  replied. 

Wbight,  J.^It  seem  to  me  that  I  ought  not  to 
establish  a  precedent  in  allowing  a  conditional  with- 
drawal—if I  may  so  call  it~of  a  proof  as 
distinguished  from  an  absolute  withdrawal  of  it, 
while  there  is  a  motion  pending  to  get  rid  of 
the  proof.  If  the  company  had  been  willing 
absolutely  and  finally  to  abandon  their  proof 
I  cannot  sa^  that  there  could  have  been  any 
objection  to  it.  But  as  they  are  not  willing  to  do 
that,  and  as  there  is  a  motion  pending  by  the  debtor 
to  get  rid  of  tiie  proof  alto^pether,  it  seems  to  me  that 
nettling  is  gained  by  allowing  the  withdrawal  of  the 
proof  with  a  reservation  that  it  may  hereafter  be  pre- 
sented afresh.  I  think  the  best  course  is  to  refuse 
this  application  for  withdrawal,  but  reserve  the  oosts 
of  it  until  i^r  the  hearing  of  the  debtor's  motion  so 
that  I  can  see  whether  there  was  anj  substance  in  the 
present  application  or  not,  and  give  leave  to  the 
company  now  to  amend  their  proof. 

On  the  hearing  of  the  motion  the  companv  may 
ask  the  court  to  take  into  consideration  in  their  favour 
the  fact  that  they  made  the  offer,  though  qualified,  to 
withdraw  their  proof  at  the  present  stage.  I  do  not 
know  whether  it  will  make  any  diffSorence  as  to  the 
costs  of  the  motion,  but  it  may ;  and  the  company 
are  not  to  be  prejudiced  on  the  hearing  of  the  motion 
by  anything  which  has  taken  place  here  to-day. 

Application  diemiased^ 

Solicitors  for  the  applicants  Ashurst,  MorriSf  & 
Oriep. 

Solicitors  for  the  debtor,  Earwood  &  St^Jieneon, 
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Otottrt  of  Appeal* 

From  Chan.  Div.  )  ^      n. 

(OolliM  and  StirUng,  L.JJ.) )  ^^^  ^^' 

In  re  New  ^^ealand  Midland  Bailwat  Go. 
Smith  v.  Lxtbbook.  (a.) 

Practice — GosU — Company — Debentwre-holder^s  auction — 
Imufficient  oMeU, 

Where  the  assets  in  a  debenture-holder* s  auction  are  in^ 
Bufflcient  to  pay  the  debentures  in  fuH,  the  plaintiff  is 
entitled  to  solicitor  and  client  costs  oi^t  of  the  fund 
realized. 

This  wai  an  appeal  irom  the  decision  of  Kekewioh,  J, 

The  action  was  bronght  by  the  plaintiff  on  behcdf 
of  herself  and  all  other  the  aebentare*holders  of  the 
company  to  enforce  their  security.  The  assets  of  the 
company  were  insufficient  for  the  payment  of  the 
deboitures  in  full. 

Upon  the  further  consideration  of  the  action  the 
question  arose  whether  the  plaintiff  was  entitled  to 
nave  her  costs  taxed  as  between  solicitor  and  client  or 
as  between  party  and  party. 

Kekewich,  J.,  directed  taxation  as  between  party 
and  party.  He  was  of  opinion  that  although  the  case 
of  £1  re  Queen*s  Hotel  Co.,  Cardiff,  48  W.  B.  667, 
[1900]  1  Oh.  792,  was  distinguishable  owing  to  the  fact 
that  tue  fund  in  that  case  was  more  than  sufficient  to 
pa^  the  class  of  debenture-holders  represented  by  the 
pluntiff  in  that  case,  the  principle  of  that  dedsion 
applied,  and  ti^at  the  rule  under  which  the  plaintiff 
in  a  creditor's  administration  action,  where  the  estate 
was  insuffiotent  for  the  payment  of  the  creditors  in 
full,  was  entitled  to  solicitor  and  client  costs,  though 
well  settled,  rested  on  no  sound  principle,  and  ought 
not  to  be  extended  to  debenture-holders*  actions. 

The  plsintLff  appealed. 

Warrington,  K.G.,  and  A.  a  B.  Terrell,  for  the 
plaintiff. 

Eenshaw,  K.C.,  and  J.  F,  Waggett,  for  the  trustees  of 
the  debenture-holders. 

P.  0.  Lawrence,  K.C.,  and  4.  B.  Kirhy,  and  C.  T. 
Mitchell,  for  other  parties. 

Collins,  L.J.,  said  that  the  learned  judge  below 
felt  himself  bound  by  a  rule  of  practice  which  debarred 


Ligenoe  in  bringing 
of  the  debenture-holders,  and  she  claimed  that, 
having  done  so,  she  should  not  be  put  in  a  worse 
position  than  the  other  debenture-holders.  As  matters 
stood  she  had  come  out  of  the  discussion  without 
being  recouped  her  expenses  of  reooyexing  the  fund. 
The  simple  principle,  at  least  in  creditors'  administra- 
tion actions,  was  that  where  a  fund  exclusiyely 
belon|;ed  to  a  olasB  there  should  be  complete  in- 
demmty  to  the  person  by  whose  diligence  that  fund  was 
realized  and  secured,  and  there  was  no  such  indemnity 
where  the  person  obtained  only  party  and  party 
costs.  In  Thomas  v.  Jones,  8  W.  B.  328,  1  Dr.  &  Sm. 
134,  theprinciple  was  extended  to  a  new  class — namely; 
to  legatees,  and  Kindersley,  Y.C,  there  laid  down  the 
principle  which  ought  to  govern  such  cases,  which  was 
that  where  a  creditor  institutes  proceedings  on  behalf 
of  himself  and  all  the  other  creditors,  and  it  turns  out 
that  the  .estate  applicable  to  the  payment  of  debts  is 
insufficient,  the  estate  belongs  to  the  creditors 
exclusiyely,  and  therefore  if  a  creditor  has,  lor  the 

(a.)  Beported  by  8.  E.  Willums,  Esq.,  Barrister- 
at-Law. 


benefit  of  all  the  other  creditors,  instituted  a  suit  in 
which  he  has  recoyered  a  fund,  it  is  extremely  un- 
reasonable that  the  fund  which  would  be  diyisiUe 
among  the  creditors  2>ro  raia  should  be  applied  in  the 
payment  of  debts  without  recouping  that  creditor 
what  he  has  properly  expended  in  recoyering  the 
fund,  and  he  is  clearly  entitled  to  his  costs  as 
between  solicitor  and  client.  If  the  fund  is  sufficient 
to  pay  all  the  creditors  and  there  is  a  surplus,  that  sur- 

eus  does  not  belong  to  the  creditor8,but  to  the  legatees, 
lat  wasareasonableptinoiple,  and  there  was  no  reason 
why  it  should  not  be  ap(Jied  to  debmture-holders' 
actions  as  well  as  to  creditors'  administration  actions. 
The  matter,  howeyer,  did  not  rest  there,  since  there 
were  two  unreported  decisions,  one  by  North,  J„  and 
one  by  Stirling,  J.,  in  which  Ihe  principle  had  been 

given  effect  to  in  debenture-holders'  actions.  The 
edsion  of  Cozens-Hardy,  J.,  in  In  re  Queens*  Hotel  Co, 
Cardiff,  in  which  party  and  party  costs  only  were 
allowed,  was  a  case  of  a  different  kind,  for  there  the 
assets  were  more  than  sufficient  to  pay  in  fu]l  the 
creditors  whom  the  plaintiff  represented  and  the  sur- 
plus did  not  belong  to  the  debenture-holders.  Where 
the  fund  was  sufficient  to  pay  the  debenture-holders 
in  full  it  might  well  be  that  different  considerations 
would  apply.  The  principle  was  perfectly  well 
established  and  was  founded  on  common  sense,  and 
the  learned  judge  below  was  wrong  in  thinking  that 
he  was  debarred  from  applying  it  to  tte  present  case. 

Stiblino,  L.  J.,  agreed,  and  said  the  question  was 
whether  the  practice  with  regard  to  costs  in  creditors' 
administration  actions  rested  upon  principle  or  was  an 
anomaly  and  a  mere  rule  of  thumb.  The  prinoifde 
had  been  formulated  by  Kindersley,  Y.O.,  in 
Thom€u  y.  Jones,  and  the  only  difficulty  a^ose  from 
the  fact  that  the  courts  had  not  always  been  quite 
logical  in  carrying  out  that  principle.  His  lordship 
saw  no  reason  why  the  practice  should  not  apply  to 
debenture-holders'  actions,  and  being  based  on  prin- 
ciple he  thought  it  ought  to  be  so  applied.  The 
decision  of  Cozens-Hardy,  J.,  In  re  Queen's  Hotel  Co.^ 
(hrdiff,  did  not  affect  the  present  case  at  all,  and 
was  quite  in  accordance  with  the  principle  laid 
down  by  Kindersley.  Y.O.  His  lordship  was  not 
quite  sure  whether  the  principle  was  properly  applied 
in  the  case  In  re  McBae,  32  Ch.  D.  613,  34  W.  B.  Dig. 
47,  but  that  case  did  not  stand  in  the  way  of  holding 
in  the  present  case  that  the  principle  applied. 

Appeal  cUlowed. 

Solicitors,  W.  H.  Smith  &  Son ;  Golding  &  Har- 
grove; Slaughter  &  May;  Blyth,  Button,  Hartley,  <fc 
Blyth. 


Prom  K.  B.  Diy.  ") 

(A.  L.  Smith,  M.B.,  and  Yaughan  [  May  3. 

Williams  and  Bomer,  L. JJ.)       ) 

Bex  v.  Bishop  of  Sausbubt.  (a.) 

Ecdeeiastical      law  —  Churchwarden  —  ElecHon      of 
parishioners*  churchwarden — Bight  of  minister  to  vote 
as  ratepayer — Canon  89 — Sturges  Bourne's  Act,  1818 
(58  Geo.  3,  c.  69),  s.  3. 
The  minister  of  a  parish  has  no  right  to  vote  in  his 

capacity  (U  a  ratepayer  in  the  election  of  the  parishioners' 

churchwarden. 
Judgment  of  Wills  and  Channell,  JJ.  (ante,  p.  399, 

[1901]  1  Q.  B.  673),  affirmed. 

Appeal  from  a  judgment  of  a  Diyisional  Court  of 


(a.)  Beported  by  F. 


G.  BtJoxBB,  Esq.,  Barrister- 
at-Law. 
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CoTTBT  OF  Appeal. 

Bex  v.  Bishop  of  Saubbu&y. 

Ck)UBT  OF  APFBAL. 

the  King's  Benob  Divinon  (WiUs  and  Channell,  JJ.) 
diioharging  a  role  nisi  for  a  writ  of  mandamus  to  the 
Bishop  of  Satisbury  commanding  him  to  admit 
Samuel  Vine  to  the  offioe  of  ohurohwaTden  -oi  the 
parish  of  Winterbome  Game,  in  the  connty  of 
Donet  {ante,  p.  399,  [1901]  1  Q.  B.  573). 

At  tiie  election  of  the  parishioners'  churchwarden 
for  the  parish  of  Winterbome  Came,  held  on  the  23rd 
of  Apru,  1900,  two  candidates,  Samnel  Vine  and 
John  Stevens  Fassmore,  were  nominated.  A  poll 
was  dexnanded,  and  was  taken  on  the  7th  of  May. 
Fassmore  received  twenty-nine  votes  given  by  nine- 
teen ratepayers,  and  Vine  received  twenty-three  votes 
given  by  eight  ratepayers.  The  rector,  who  presided, 
claimed  the  right  to  vote  as  a  ratepayer,  ana  he  gave 
the  six  votes  to  which  he  was  entitled  by  virtue  of 
his  assessment  to  Vine,  the  result  of  which  was  that 
the  votes  were  equal.  The  rector  then  save  his 
;  vote  in  favour  of  Vine,  and  declared  mm  duly 


Both  candidates  claimed  the  right  to  be  admitted 
to  the  office  of  ohnrdiwarden,  and  thev  both  applied 
for  admission  to  the  Bishop)  of  Salisbury,  who  was 
then  holding  his  triennial  visitation. 

On  the  2  let  of  June  the  bishop  gave  his  decision  in 
favour  of  Fassmore,  who  was  thereupon  admitted  to 
the  office. 

Vine  then  applied  to  the  Archdeacon  of  Dorset  to 
admit  him  as  churchwarden.  The  archdeacon  refused 
the  application  on  the  ground  that  he  had-  no  juris- 
diction to  admit  dhurdhwardens  during  the  bishop's 
visitation. 

Vine  obtained  a  rule  niai  for  a  mandamus  to  the 
ardideaoon,  but  this  was  discharged  by  the  Oourt  of 
Appeal:  see  Beg.  v.  Sawter,  ante,  p.  338,  [1901]  1 
Q.  B.  396. 

Vine  thereupon  commenced  the  present  proceedings 
and  obtained  a  rule  nisi  for  a  writ  of  mandamus  to 
the  bishop. 

By  canon  89  of  the  Oanons  of  1603,  which  is 
declaratory  of  the  common  law,  as  it  stood  before 
the  passing  of  Sturges  Bourne's  Act,  *<A11  church- 
wardens or  questmen  in  every  parish  shall  be  chosen 
by  the  joint  oousent  of  the  minister  and  the  parish- 
ioners, if  it  may  be ;  but  if  they  cannot  agree  upon 
such  a  choice  then  the  minister  shall  choose  one  and 
the  parishioners  another ;  and  without  such  a  joint  or 
several  choice  none  shall  take  upon  them,  to  be 
churchwardens."  „  ,  « 

By  the  Vestries  Act,  1818,  commonly  called  Sturges 
Bourne's  Act  (58  Geo. -3,  c.  69),  s.  2  :  **In  case 
the  rector  or  vicar  or  perpetual  curate  shall  not  be 
present,  the  persons  so  assembled  "—that  is,  in 
pursuance  of  a  notice  of  vestry  meeting— "  shall 
forthwith  nominate  and  appoint  by  plurali^  of  votes 
.  .  .  one  of  the  inhabitants  of  such  parish  to  be 
the  chairman  of  and  preside  in  every  such  vestry ;  and 
in  all  cases  of  equality  of  votes  upon  any  question 
arising  therein  the  chairman  shall  (in  addition  to 
such  vote  or  votes  as  he  may  by  virtue  of  this  Act  be 
entiUed  to  give  in  right  of  his  assessment)  have  the 
casting  vote." 

By  section  3 :  '*  In  all  such  vestries  every  inhabitant  ^ 
present,  who  shall  by  the  last  rate  which  shall  have 
been  made  tor  the  rdlief  of  the  poor  have  been  assessed 
and  charged,  upon  or  in  respect  of  any  annual  rent, 
profit,  or  value  not  amounting  to  £50,  shall  have  and 
be  entitied  to  give  one  vote  and  no  more ;  and  every 
inhabitant  there  present  who  shall  in  such  last  rate 
have  been  assessed  or  charged,  upon  or  in  respect  of 
any  annual  rent  or  rents,  profit,  or  value  amounting 
to  £50  or  upwards  (whether  in  one  or  in  more  than 
one  sum  or  charge)  shall  have  and  be  entitled  to  give 
one  vote  for  every  £25  of  annual  rent,  profit,  and 
value  upon  or  in  respect  of  which  hei  shall  have  been  j 


or  charged  in  such  last  rate,  so,  nevertheless, 
that  no  inhabituit  shall  be  entitied  to  give  more  thsn 
six  votes." 

The  Divisional  Oourt  were  of  opinion  that  the  rector 
was  not  entitied,  either  by  the  common  law,  or  by 
section  3  of  Sturges  Bourne's  Act,  to  vote  in  his 
capacity  as  a  ratepayer  in  the  eLeotion  of  tfas 
paridiioners'  churchwarden.  They  accradin^y  hsld 
that  the  bishop  had  dealt  with  tiie  matter  rightly, 
and  they  discharged  the  rule. 

The  prosecutor  appealed. 

Bray,  K.C.,  and  Edwardes  Jones,  for  the  prosecutor. 
— B^  common  law,  as  dedared  by  the  oanon,  the 
minister  is  entitied  to  vote  as  a  parishioner  in  the 
election  of   the   parishioners'    churchwarden.     The 
eig[>ression  *'  the  parishioners  "  does  not  exclude  the 
nunister.    The  common  law  rule  was  lud  down  in  the 
judgment  of  the  Oourt  of  Queen's  Bench  delivered  by 
Lord  Denman,  O.J.,  in  Beg.  v.  D'Oyly,  12  A.  &B.  139. 
The  question  was  as  to  theright  of  theminister  to  preside 
at  the  election  of  the  parishioners'  dhurohwacden,  and 
Lord  Denman  said, ''  It  is  dear  that,  as  a  parishioner, 
he  might  give  a  vote  deddingr  the  nomination."    The 
dictum   ascribed  to   Lord  Hardwicke   in   Strange's 
report  of   StoughUm  v.  BeynMs,   2  Sfcr.   1044,  thst 
the  minister  seems  to  have  no  share  in  tiie  eleotioa 
of  the  second  churchwarden,  is  not  to  be  found  in  the 
other  reports— viz.,  Fortescne,  168,  and  Lee  temp. 
Hardwicke,    274.     Moreover  Stoughton  v.  BeynoUt 
was  at  least  partially  overruled  in  Wilson  v.  M*Math, 
3  PhiUim.  67.    At  any  rate  the  minister  has  a  right  to 
such  a  vote  under  section  3  of  Sturges  Bourne's  Aot, 
which  expressly  enacts  that  every  inhabitant  preseot 
at  the  vestry  who  is  assessed  to  the  poor  nteit 
entitied  to  vote.    The  intention  of  the  Aot  is  thst 
property  is  to  be  represented.     A  distinction  mut  be 
drawn  between  the  right  of  the  minister  as  a  s^toil 
person  to  appoint  one  churchwarden  and  his  ngfat  si 
an  inhabitant  ratepayer  to  vote  in  the  election  of  the 
other  churchwarden.    And  it  can  make  no  differaioe 
whether  he  is  a  ratepayer  in  respect  of  property  held 
by  him  in  his  private  capadty  or  in  respect  of  his 
eodesiastical  freehold.    The  words  of  the  section  sre 
quite  general  and  unqualified,  and  there  is  jio  sroimd 
for  saying  that  they  are  not  applicable  to  an  dectioa 
of  a  people's  diurchwarden. 

They  also  dted  Ranson  and  KniU  v.  Campkin,  2  Bob. 
BooL  Bep.  370;  Beg.  v.  Kirby,  10  W.  B.  13,  31  L.  J. 
Q.  B.  3. 

Dihdin,  K.G.  {C.  W.  Holgale  with  him),  for  the 
bishop. — ^The  canon  draws  a  dear  distinction  between 
the  minister  and  the  parishioners.  Primarily  the 
dection  of  churchwardens  is  a  matter  for  the  yestiy 
as  a  whde.  But  if  the  minister  and  the  parishimtwi 
cannot  agree,  tiien  tiie  minister  is  to  dioose  one 
churchwarden  and  the  parishioners  another.  The 
term  **  the  parishioners  "  is  clearly  used  here  in  s 
sense  exdudmg  the  minister.  The  argument  for  the 
prosecutor  treats  "  the  parishioners  "  as  equivalent  to 
*<the  vestry."  The  minister  and  the  parishioners 
together  constitute  the  vestry.  Lord  Denmau's  pro- 
posi  ion  in  Beg.  v.  D^Oyly  is  only  a  ^iciium.  Storges 
Bourne's  Act  is  a  general  Act  dealing  with  the  holding 
of  vestries  for  parochial  matters.  It  ought  not  to  be 
construed  as  altering  the  law  relating  to  the  cdeotion 
of  churdi wardens.  If  it  has  taken  away  the  right  ol 
the  people  other  than  the  minister  to  dioose  thcor 
churchwardens,  it  must  equally  have  taken  away  the 
right  of  the  minister  to  choose  his  churchwarden. 

He  referred  to  The  Queen  v.  AUen,  21  Wi  B.  190, 
L.  B.  8  Q.  B.  69. 

Cur.  adv.  vult. 

May  3.— A.  L.  Smith,  M.B.,  read  the  fdlowing 
judgment:  Prior  to  the  passing  of  Storges  Bonzne' 
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COTTBT  OF  APPBAX. 


Bsx  V.  Bishop  of  Salisbxtby. 


CouBT  of  Appxal. 


Act  in  1818  there  oaa  be  no  doabt  that,  if  the 
minister  and  the  pari^onen  of  a  parish  did  not  agree 
as  to  the  ap^intment  of  the  aharohwardenSy  the 
minister  appointed  bis  churchwarden — ^that  is,  the 
inoambent*s  churchwarden,  and  the  parishioners 
appointed  theur  ohnrdhwuden— that  is,  the  people's 
chnrch  warden*  And  the  89th  canon  of  the  Canons  of 
1603,  which  is  declaratory  of  the  common  law,  makes 
this  abundantly  plain.  The  canon  is  as  follows :  ''All 
churchwardens  or  questmen  in  every  parish  shall  be 
chosen  by  the  joint  consent  of  the  minister  and  the 
parishioners,  if  it  may  be ;  but  if  they  cannot  agree 
upon  such  a  choice,  then  the  minister^  ^all  choose  one 
and  the  parishioners  another,  and  without  sooh  joint 
and  several  consent  none  shall  take  upon  them  to  be 
churchwardens."  I  agree  witti  my  brothers  Wills  and 
Ohannell  Ihat  in  this  canon  the  parishioners  are 
mentioned  in  such  a  way  as  to  show  that  in  case  the 
▼estry  cannot  agree  the  minister  is  to  choose  his  own 
churchwarden,  and  the  parishioners  as  opposed  to  and 
distinguished  from  him  are  to  choose  tneir  church- 
warden. The  term  "parishioners"  in  the  canon 
means  the  micister's  parishioners,  and  would  not 
indude  the  minister  himself.  And,  accordingly, 
it  is  not  in  dispute  that  in  practice  the  minister 
never  did  take  part  in  the  voting  for  the 
parishioners'  church  warden.  But  it  is  s-*id  on 
behalf  of  the  appellant  that  the  effect  of  Sturges 
Bourne's  Act  was  to  alter  the  position  of  affairs 
and  that,  while  it  left  unaffacted  the  right  of  the 
minister  to  choose  his  own  churchwarden,  it  at 
the  same  time  gave  him  the  right  to  vote  in  the 
election  of  the  parishioners'  churchwarden.  Now,  in 
the  first  place,  it  is  to  be  observed  that  the  Act,  which 
is  intituled  "An  Act  for  the  Regulation  of  Parish 
Vestries,"  is  perfectly  general  in  its  character,  and 
does  not  refer  in  terms  to  the  election  of  church- 
wardens, or  purport  to  alter  the  then  existing  law 
and  practice  whereby,  at  a  vestry  meeting,  in  case  of 
the  vestry  not  agreeing  in  the  selection  of  the  church- 
wardens, the  minister,  who  is  part  of  the  vestry,  on 
the  one  hand  was  entitled  to  choose  his  church- 
warden, and  the  parishioners  on  the  other  hand,  as 
distinguished  from  the  minister,  were  at  the  vestry 
meeting  entitled  to  vote  for  the  parishioners'  church- 
warden. And  on  the  best  consideration  I  can  give  to 
the  matter  I  do  not  think  that  the  Act  wa«  intended 
to  alter,  or  that  on  its  true  construction  it  did  alter, 
the  existing  law  and  practice  in  the  way  contended 
for  by  the  appellant.  If  the  Act  was  intended  to 
alter  the  existmg  law  and  practice  as  to  the  election 
of  churchwardens  in  the  way  contended  for,  it  is 
difficult  to  see  why  it  should  not  also  have  altered  the 
right  of  the  minister  to  choose  his  own  church- 
warden. But  the  appellant  shrinks  from  contending 
this,  and,  indeed,  such  a  contention  could  not  be 
supported.  I  think  that  the  true  reading  of  the 
Act  is  that,  although  the  class  of  persons  who  as 
parishioners  are  entitled  to  vote  at  a  vestry  meeting 
and  their  franchise  are  by  the  Act  altered,  yet  the 
eleotion  of  churchwardens  was  not  otherwise  intended 
to  be  altered  or  affected,  so  that,  in  case  of  the  vestry 
not  being  able  to  agree,  the  minister  is  still  entitled 
to  choose  his  churchwarden,  and  his  parishioners 
apart  from  him,  though  presided  over  by  him  as 
chairman  if  he  be  present,  are  entitled  to  vote  for  the 
other  churchwarden.  I  understand  that  the  point 
now  taken  by  the  appellant — ^viz.,  that  the  minister 
can  now  vote  for  the  people*  s  churchwarden — ^is  a 
novel  one,  and  that,  although  Sturges  Bourne's  Act 
has  been  in  operation  since  Sie  3rd  of  June,  1818,  the 
practice  has  been  to  act  upon  the  construction  of  the 
Act  adopted  by  me.  The  view  of  the  Act  I  have 
expressed  is  borne  out  by  an  examination  of^  its 
material  sections.    Section  1,  after  reciting  that  it  is 


expedient  to  regulate  the  manner  of  holding  parish 
vestries  and  the  right  of  voting  thereui,  enacts  that 
public  notice  shall  be  given  of  the  vestry  meeting  and 
the  special  purpose  thereof,  and  by  section  2  it  is 
enacted  that,  in  case  the  rector,  vicar,  or  perpetual 
curate  shall  not  be  present,  the  persons  so  assembled  in 
pursuance  of  such  notice  shall  forthwith  nominate 
and  appoint  by  plurality  of  votes  to  be  ascertained 
as  thereinafter  directed  —  that  is,  hy  every  in- 
habitant present  who  has  the  new  francmse  conferred 
upon  him  by  section  3 — one  of  the  inhabitants  of  such 
parish  to  be  the  chairman  and  preside  in  every  such 
vestry,  and  in  all  cases  of  equality  of  votes,  upon  any 
question  arising  thereto,  the  chairman  shall,  in- 
addition  to  such  vote  or  votes  as  he  may  by  virtue  of 
this  Act  be  entitied  to  give  in  right  of  his  assessment, 
have  the  casting  vote.  Tins  second  section  appears  to 
me  only  to  deal  with  those  esses  in  which  there  is  an 
equality  of  votes  amongst  those  present  who  on  the 
sutneot  voted  upon  are  entitied  to  vote.  I  cannot 
find  in  this  section  any  indication  that  where  the 
voting  is  upon  the  election  of  the  parishioners'  church- 
warden, and  the  minister  is  chairman,  he  is  to  be 
entitied  to  vote  as  a  i)arishioner,  and  then,  if  the 
votes  be  made  equal  by  his  vote,  have  a  right  to  vote 
as  chairman.  The  next  section  (section  3)  enacts  that 
in  all  vestries  the  inhabitants  present  shaU  be  entitied 
to  vote  according  to  the  new  franchise  prescribed  in 
that  section.  That  section  is  perfectiy  general,  and 
no  doubt  regulates  generally  who  are  to  vote  at 
vestries  and  what  votes  they  shall  have.  But  full 
effect  can  be  given  to  it  as  a  general  enactment  with- 
out implying  that  the  minister  shall  have  the  right  to 
vote  for  the  people's  churchwarden,  or  that  the 
parishioners  shall  vote  for  the  rector's  churchwardeu. 
It  will  be  noticed  that  throughout  this  section  there 
is  not  a  word  said  as  to  the  questions  upon  which,  or 
the  persons  for  whom,  the  voters  with  the  new 
franchise  are  to  vote,  and  in  my  judgment  it  leaves 
untouched  the  question  as  to  how  chiu'chwardens 
are  to  be  chosen.  It  appears  to  me  that  after- 
the  Act,  as  before  it,  if  the  vestry  cannot  agree 
in  selecting  the  churchwardens,  they  are  to  be 
selected,  one  by  the  mioister  and  the  other  by 
his  parishioners.  The  choice  of  the  parishioners, 
apart  from  the  minister,  could,  and  would,  be  ascer- 
tained by  their  votes  in  the  manner  prescribed  by  the 
Act.  I  see  no  sufficient  reason  why  this  should  not 
be  done  without  its  following  as  a  necessary  corollary 
that  the  miDister  is  to  vote  in  his  character  of 
parishioner,  or  inhabitant,  or  ratepayer.  I  agree  in 
the  view  taken  by  my  brother  Ohannell  that  the 
machinery  and  procedure  of  the  Act  can  be  applied 
in  taking  the  votes  on  the  question  as  to  the  election 
of  the  parishioners'  churchwarden  without  its  thereby 
f oUowmg  that  the  minister  is  to  vote  in  his  character 
of  ratepayer.  It  does  not  appear  to  me  to  be  neces- 
sary to  review  the  authorities,  which  have  been 
suffidentiy  dealt  with  in  the  oourt  below.  And  in  the 
result  I  agree  with  the  Divisional  Oourt,  and  I  think 
that  this  appeal  should  be  dismissed. 

Vaughan  Williams,  LJ.— I  agree.  I  do  not 
think  Sturges  Bourne's  Act  meant  to  alter  the 
respective  relative  rights  of  the  parson  and  his 
ps^nshioners  in  the  matter  of  selection  and  election 
of  churchwardens  by  the  one  and  the  other. 

BoMiEB,  L.J.,  concurred. 
Appeal  diemisaed* 

Solicitors  for  the  prosecutor,  Jenkins,  Baker,  &  Co, 
Solicitors  for  the  bishop,  Rolim,  Hay,  Waters,  A 
Bay,  for  E.  Archdall  F/ooks,  Registrar  of  the  Arch- 
[  deaconry  of  Dorset. 
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H.  C.       ELLiMAir,  Sons,  &  Co.  (Ld.)  v.  CABBiNaTOW  &  Sow  (Ld.).— Powell  v.  Bbodhcbbt.       H,  C^ 


WlA  <Sourt  of  3wtiu. 


Clian.Div.   ] 
Eekewich,  J.  J 


May  15. 


Klltmaw,  Sons,  &  Co.  (Limited)  v.  Cabbington 
&  Son  (LnoTED).  (a.) 

Contract — Bestraint  of  trade — Contract  not  to  retail  goods 
sullied  hy  'plaintiff  helow  a  fixed  price. 

A  contract  entered  into  with  a  manvfadurer  not  to 
retail  his  goods  helow  a  fixed  price  is  not  a  contract  in 
restraint  of  trade. 

The  plaintifEs  in  thia  action  were  the  proprietors  of 
EUiman's  Bmbrooation. 

Before  deliyering  their  goods  they  made  purdhasers 
sign  an  agreement  not  to  retaQ  mem  below  certain 
fixed  prices,  and  to  obtain  from  every  dealer  whom 
they  might  supply  a  signed  agreement  in  similar 
terms. 

The  defendants  purchased  certain  goods  from  the 
plaintifGs,  after  signing  the  agreement  in  the  usual 
form,  but  resold  some  of  them  to  dealers  without 
obtaining  from  tibem  the  stipulated  agreements  The 
dealers  were  thereby  enabled  to  retail  the  goods  at 
sums  below  the  fixea  price,  whereupon  the  plaintiffs 
brought  tbii  action  for  an  injunction  and  damages. 

The  defendants  did  not  dispute  the  facts,  but 
contended  that  the  contract  was  unenforceable  as 
being  in  restraint  of  trade. 

Benshawt  K.C.^  and  E.  Ford^  for  the  plaintifib. 

Warrington^  K.C.^  and  Austen  Cartmetlt  for  the 
defendants. — ^The  whole  object  of  the  oonteact  is  to 
upset  the  natural  laws  of  supply  and  demand,  and  is 
therefore  directiy  injurious  to  the  public,  and  it 
interferes  with  the  right  of  the  indiTioual  to  carry  on 
his  business  in  his  own  way:  Hilton  v.  Edcersley^ 
4  W.  B.  326,  6  E.  &  B.  47.  An  agreement  merely  for 
the  purpose  of  raising  prices  is  not  enforceable: 
Urmston  v.  WhOelegg,  6i  L.  T.  Bep.  455,  55  J.  P.  453, 
39  W.  B.  Dig.  193.  It  is  settled  that  an  agreement 
which  is  in  restraint  of  trade  can  only  be  eiuorced  if 
it  is  reasonable  for  the  protection  of  the  party  in 
whose  favour  it  is  imposed  and  at  the  same  time  is  in 
no  way  injurious  to  the  public :  Norden/elt  v.  Maxim- 
NordenfeU  Co.,  [1894]  App.  Cat.  535,  at  p.  565. 

Kekewioh,  J.— The  defendants'  point  is  that  the 
contract  is  unenforceable,  and  that  conclusion,  they 
say,  follows  from  the  fact  that  it  is  in  restraint  of 
trade.  In  one  sense,  no  doubt,  the  contract  is  in 
restraint  of  trade,  for  it  prevents  one  party  from  being 
able  to  do  what  he  pleases  with  the  goods.  On  the 
other  hand,  the  plaintiffs  are  not  bound  either  to  seU 
or  manufacture  the  goods ;  and  if  they  do  sell  they 
are  at  liberty  to  charge  whatever  price  they  please. 
That  is  the  right  of  every  owner  of  goods,  and  neither 
the  moral  nor  the  legal  ideas  which  once  attached  to 
the  sale  of  com  can  apply  to  embrocation.  So  it  was 
perfectiy  competent  for  tiie  plaintiffs  to  bargain  with 
the  defendants  or  anyone  dse  that  they  should  not 
retail  the  goods  below  a  fixed  price.  The  cases  cited 
are  all  weU  known  and  must  be  recognized,  but  they 
are  not  in  point.  To  call  iu  public  policy  and  say 
that  that  is  to  prevent  tiie  plfuntiff  m>m  exercisiog 
his  own  liberty  in  the  matter  is  to  ride  an  exceedingly 
high  horse.  StUl  the  defendants  have  broken  the 
contract,  not  by  retailing  the  goods  below  the  fixed 
price,  but  by  faUiag  to  obtain  contracts  of  a  like 
nature  from  dealers  whom  they  supplied.  Of  this  they 
must  bear  the  consequences.    It  is  not  a  case  for  an 

(a.}  Beported  by  H.  Claxxghton  Soott,  Bs^., 
Barrister-at-Law* 


injunction,  as  the  plaintiffs  have  the  remedy  in  their 
own  hands  by  closing  their  account  and  rnnsing  to 
sell  the  defendants  any  more  soods.  It  is  redooed, 
therefore,  to  a  question  of  &mages,  which,  it  u 
admitted,  must  be  merely  nominal*  The  defendants 
must  pay  20s.  damages  and  costs. 

Solicitors,  Dcdston,  Son,  &  EUimmn ;  Bohhins,  Billing, 
&  Co,,  for  Charles  Mills,  Oldham. 


Powell  v.  Bbodhubst.  (a.) 
Mortgage—Joint  account— Part  discharge  of  joint  debt 
— Beceipt  hy  one  of  two  joint  creditors — Bemediea  of 
mortgagor  at  law  and  in  equity — Joint  account  dauae 
— IHsdosure  of  trusts. 

In  a  foreclosure  action  for  £4,000  the  defendant 
claimed  to  redeem  for  £3,000,  contending  that  a  payment 
of  £1,'^^  to  a  firm  in  which  one  of  his  joint  creditors 
was  a  partner,  hut  which  did  not  appear  to  have  been 
authorized  to  act  as  agent  in  the  matter,  discharged  the 
mortgage  pro  tanto. 

Held,  that,  although  the  payment  to  one  of  the  joint 
creditors  might  have  heen  a  good  discharge  of  the  joint  debt 
in  law,  yet  the  court  of  equity  would  consider  dU  the  facts 
of  the  case  and  decide  whether  it  was  equitable  to  deprive 
the  plaintiffs  of  their  legal  tide  to  the  charge  as  a  whde^ 
a7id  that  in  this  case  the  plaintiffs  were  entitled  to  fore- 
dosurs,  the  principal  sum  being  £4,000. 

Steeds  v.  Steeds,  37  W.  B.  378,  22  Q.  B.  D.  537,. 
eatrplained. 

Matson  v.  Denis,  ^DeG.J.A  8.  345,  followed. 

On  the  1st  of  March,  1872,  the  defendant  exeoated 
a  mortgage  of  real  estate  at  Worksop  to  Bamett  and 
Birch  to  secure  £6,000  and  interest  at  4  per  cent  per 
annum,  and  by  the  same  deed  covenanted  to  pay  the 
said  sum  on  the  Ist  of  September,  1872. 

In  1875  £1,000,  part  of  the  £6,000,  was  repaid. 

Both  the  mortgagees  died,  and  on  the  Ist  of 
September,  1878,  tiie  executor  of  the  survivor  trans- 
ferred the  £5,000  mortgiHge  debt  and  the  securities  to 
CartmeU  Harrison  and  J.  0.  Ing^m. 

In  1888  the  defendant  paid  off  another  £1,000, 
leaving  £4,000  only  remaining  on  the  security. 

In  1890  this  sum  of  £4,000  and  the  securities  for  it 
were  transfeired  to  de  Paravaoini  and  James  Ingram. 

In  August  and  September,  1892,  the  defendant  sent 
two  cheques  for  £500  each  to  the  firm  of  Impam  & 
Harrison,  and  these  sums  were  accepted  by  Cartmell 
Harrison  (by  a  letter  of  the  31st  of  August,  1892)  as 
in  part  discharge  of  the  mortgage  debt. 

Both  the  sums  of  £1,000  previously  paid  off  had 
been  paid  in  like  manner  by  the  d^endant  to  the 
firm,  and  had  been  duly  applied  by  them. 

Both  the  sums  of  £500  were  paid  into  the  account 
of  the  firm,  and  were  credited  in  the  books  of  the 
firm  to  the  defendant,  and  the  interest  on  the  mort- 
gage debt  was  throughout  paid  to  the  firm,  and  after 
September,  1892,  was  paid  on  £3,000  only. 

On  the  26th  of  September,  1897,  de  Paravaoini 
died,  and  on  the  25tii  of  December,  1897,  James 
Ingram  died,  and  on  the  Ist  of  May,  1900,  his 
executors  transferred  the  mortgage  debt  and  seomity 
to  the  plaintiffs.  The  mortgage  debt  waa  stated  in 
the  tranafer  to  be  £4,000,  but  the  transferees  had 
notice  of  the  payment  of  the  two  sums  of  £500  to  the 
firm  of  Ingram  &  Harrison  before  its  execution.    The 

(a.)  Beported  by  Wabwick  H.  Dbapeb,  Esq., 
Barrister-at-Law. 
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moDC^  was  in  iaot  trust  money,  and  no  oonsideration 
therefore  passed  from  the  plaintifGi  to  the  executors. 
The  plaintifiEii  therefore  stood  in  the  same  position  as 
James  Ingram,  and  the  aotion  was  to  be  regarded  as 
an  aotion  bv  him.  The  defendant  had  no  notice 
when  he  paid  the  two  sums  of  £500  in  1892  that  the 
mortgage  debt  was  trust  money. 

James  Ingram,  one  of  the  transferees  in  1890,  was 
the  senior  partner  in  the  firm  of  Ingram  &  Harrison 
from  a  period  prior  to  1891  till  his  death  in  December, 
1897.  He  was  taken  ill  at  the  end  of  1891,  and  did 
not  come  to  the  office  at  all  in  1892.  He  came  for  a 
few  days  in  1893  and  1894,  but  he  never  really 
attended  personally  to  any  business  after  1891.  The 
other  partners  in  the  firm  from  1891  till  December, 
1897,  were  Cartmell  Harrison  and  J.  0.  Ingram. 

The  plaintiift  claimed  to  have  an  account  taken  of 
what  was  due  under  the  covenant  in  the  mortgage 
and  an  order  for  payment,  and  an  account  of 
what  was  due  under  or  by  virtue  of  the  mortgage, 
and  foreclosure. 

The  defendant  admitted  that  £3,000  was  owing  and 
secured,  but  denied  his  liability  to  pay  more,  and 
claimed  to  redeem  on  the  footing  that  £3,000,  and 
not  £4,000,  was  owing  on  the  security. 

W.H.  U^'ohn,K.C.  {G.  Caw  with  him),  for  the  defend- 
ant argued  the  case  first.— The  true  natureof  the  trans- 
action was  that  the  defendant,  the  mortgagor,  paid 
money  on  account  to  one  of  two  joint  mortgagees, 
who  afterwards  became  the  survivor  on  the  joint 
account;  he  was  James  Ingram,  who  admittedly  was 
a  member  of  the  firm  which  received  the  £1 ,000.  But 
neither  James  Ingram  nor  his  executors  could  have 
sued  for  the  other  moiety,  and  their  transferees  can  be 
in  no  better  position.  The  mortgage  is  merely  a 
security  for  the  debt  covenanted  to  be  paid,  and  is  to 
be  diminished  by  the  amount  of  reduction  of  the  debt : 
Mataon  v.  Bennta,  per  Stuart,  V.O.,  in  12  W.  B.  596. 
Apart  from  the  notice  of  the  trust,  at  common  law  the 
payment  by  the  debtor  to  one  of  two  joint  creditors  is 
a  good  payment  to  the  extent  to  whidi  he  is  entitled 
to  assume  that  that  creditor  is  benefididly  entitled 
SUeda  v.  Steeds,  37  W.  B.  378,  22  Q.  B.  D.  537 ;  and, 
before  the  Judicature  Act,  Morley  v.  Bird,  3  Yes.  629 ; 
Wallace  v.  KelsaU,  7  M.  &  W.  264 ;  Huahand  v.  Davie, 
10  O.  B.  645,  at  p.  650;  and  Bigden  v.  VaUier.  2  Yes. 
sen.  252,  cited  in  a  note  to  Lake  v.  Craddock,  3  F.  Wms. 
158.  [The  cases  of  Marsh  v.  Keating,  1  Bing.  N.  0. 198, 
219 ;  Webb  v.  Ledsam,  1  K.  &  J.  385,  3  W.  B.  Ch. 
Dig.  101 ;  and  Turner  v.  Smith,  49  W.  B.  186,  [1901] 
1  Qi.  213,  were  also  referred  to.]  What  is  fj^ood  defence 
at  law  is  a  good  defence  at  equity  in  the  cu^mmstfuices 
of  this  case. 

J.  G.  Butcher,  K.C.,  and  H.  E.  Wright,  for  the 
plaintLSis.— The  defendant  cannot  say  that  the  pay- 
ment was  not  made  to  the  firm,  or  that  it  was  made  to 
James  Ingram  through  the  finn,  when  its  agency  to 
receive  it  is  not  proved.  Even  if  he  could,  Uiere  is  no 
authority  that  a  payment  to,  and  discharge  by,  one 
of  two  trustees  is  a  good  discharge  of  the  debt.  8o 
long  as  two  persons  are  entitled  to  receive  a  mort- 
gage debt,  the  receipt  of  one  is  inoperative.  The 
payment  in  1892  was  not  good  then,  and  cannot  be 
validated  by  the  death  of  his  co-creditor  in  1897. 
The  defenduit  can  only  redeem  on  payment  of  the 
full  £4,000,  to  which  the  mortgagees  and  their 
transferees  are  entitled,  as  there  is  no  misconduct  in 
the  present  case.  The  doctrine  of  Steeds  v.  Steeds 
cannot  be  applied  to  the  present  question,  which  is 
one  of  equity :  see  Barton  v.  North  Staffordshire  Bail- 
way  Co.,  36  W.  B.  754,  38  Ch.  D.  458,  at  p.  465.  If  the 
defendant  succeeds  no  trustees  will  be  safe  again  in 
lending  trust  moneys  without  disclosing  the  trust. 


[Fabwbll,  J„  referred  to  Bobbins  on  Mortgages 
(1897  ed.),  p.  845,  and  cases  there  cited.] 

TF.  H.  Ujpjohn,  K.C.,  replied. 

Fabwell,  J.,  after  stating  the  facts  as  above^  said : 
There  are  therefore  two  questions  involved— (1)  the 
liability  under  the  covenant,  which  is  a  question  of 
common  law,  and  (2)  the  Uabili^  in  the  foreclosure 
action,  which  is  a  question  of  equity.  In  my  opinion 
the  old  rule  of  common  law,  that  payment  to  one  of 
two  joint  creditors  is  a  good  discharge  of  the  joint 
debt,  still  remains  good.  There  was  no  possible 
conflict  of  any  equitaUe  rule  with  this,  because  no 
bill  would  lie  in  Chancery  to  recover  a  mere  money 
demand.  Equity  no  doubt  had  to  deal  with  debts  in 
the  administration  of  tdie  estates  of  deceased  persons 
and  in  the  liquidation  of  companies,  but  in  determining 
whether  claims  for  debts  had  been  discharged  or  not 
equity  followed  the  law,  and  indeed  in  cases  of 
difficulty,  before  15  &  16  Yict.  c.  56,  ss.  61  and  62,  sent 
cases  for  the  opimon  of  the  common  law  courts.  There 
is  nothing  inconsistent  with  this  in  Steeds  v.  Steeds.  The 
question  there  was  whether  it  was  so  dear  that  the  debt 
daimed  was  joint  that  the  defence  should  be  struck 
out,  and  it  was  held  that  there  was  a  conflict  between 
law  and  equity  ui  the  presumption  to  be  drawn  from 
the  exist^ce  of  a  security  to  two  without  words 
of  severance,  and  that  the  rule  of  equity  as  to  such 
presumption  now  prevails.  But  that  was  a  conflict  of 
presumptions — whether  there  was  or  was  not  a  joint 
tenancy,  and  had  no  relation  to  the  legal  oonseqaenoes 
flowing  from  the  existence  of  an  admitted  joint 
tenancy.  In  the  present  case  both  sides  agree  that 
this  is  a  joint  debt,  and,  having  regard  to  t£e  words 
of  the  covenant  and  the  61st  section  of  the  Con- 
veyancing Act,  I  take  i^  to  be  correct.  But  the 
jomt  debt  in  this  case  was  not  paid  to  either  of  the 
joint  creditors,  but  to  the  firm  of  which  one  of  them 
was  a  member.  Now,  payment  of  a  piivate  debt  due 
to  a  member  of  a  firm,  to  the  firm  of  which  such 
creditor  is  a  member  will  not,  in  mv  opinion,  support 
a  plea  of  payment  in  the  absence  of  evidence,  express 
or  impUM,  that  the  creditor  has  authorized  the 
receipt  of  the  money  by  the  firm  as  his  agents. 
The  mere  fact  that  the  person  who  has  made  the 
payment  would  have  a  good  cause  of  action  against 
the  firm  to  recover  the  money  if  the  sum  is  not 
accepted  in  payment,  does  not  make  it  payment. 
The  defendants  to  such  an  aotion  must  be  all  the 
partners,  and  there  is  no  set-off  dther  in  law  or  in 
equity  of  the  private  debt  of  one  defendant  against 
the  joint  debt  of  the  firm:  see  Lindley  on  Partnership 
(5th  ed.},  p.  292  (4),  and  cases  dted  there.  It  is,  no 
doubt,  generally  true  that  a  man  may  do  by  his 
agent  anything  that  he  can  do  himsdf ,  and  I  will 
assume  that  a  joint  creditor  may  effectually  recdve 
payment  of  a  joint  debt  by  his  agent ;  and,  in  an 
ordinary  case,  I  should  infer  agency  from  the  recdpt 
and  expenditure  of  the  money  by  the  firm,  and  its 
entry  m  the  firm's  books  ;  but  there  is  a  great 
difficulty  in  coming  to  such  a  condusion  in  the 
present  case.  If  James  Ingram  did  in  fact  authorize 
the  firm  to  recdve  this  money  he  was  guilty  of  a 
breadi  of  trust,  and  tiie  court  never  infers  that  a  man 
is  guilty  of  a  wrongful  act  unless  the  inference  is 
iiresistitde.  In  the  present  case  it  is  apparent  from 
the  admitted  facts  relating  to  James  Ingram  that  he 
took  very  little  part  in  the  business  of  the  firm  after 
1891.  It  is  quite  possible  that  he  knew  nothing  what- 
ever of  the  recd{>t  of  this  money,  and,  although  he 
would  be  liable  jointly  with  his  partners  to  refund 
it  because  he  had  had  the  benefit  of  it,  as  he  must 
be  taken  to  have  known,  it  does  not  necessarily 
follow  that  he  authorized  the  recdpt.     I  do  not 
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think  that  I  am  bound,  or,  indeed,  ought,  to  oonrict 
him  of  such  a  breaoh  of  trait  I  do  not,  however, 
propose  to  rest  my  judgment  solely  on  this  ground. 
The  real  contest  between  the  parties  has  be^  as  to 
the  extent  to  which  the  property  is  charged.  The 
plaintiffs  argued  that,  even  assuming  that  the  £1,000 
has  been  paid  off,  so  that  £3,000  only  could  be 
recovered  xmder  the  covenant  at  Law,  nevertheless  the 
defendant  can  only  redeem  on  payment  of  the  full 
£4,000.  The  defendant  argued  uiat  the  mortgage  is 
mcffdy  a  security  for  the  debt  covenanted  to  be 
paid,  and  that  if,  and  so  far  as,  the  debt  is  gone, 
the  mortgage  must  be  diminished  to  the  same 
extent,  and,  indeed,  Stuart,  V.O.,  decided  the 
case  of  Maieon  v.  Denis,  12  W.  B.  596,  on  this 
very  ground.  That  was  an  objection  to  tiUe  between 
vendor  and  purchaser,  and  the  Vice-chancellor  said 
that  the  purchaser  was  entitled  to  evidence  that 
the  joint  debt  was  properly  discharged ;  that  a  joint 
debt  was  properly  discharged  by  payment  to  one  joint 
creditor;  that  at  law  the  receipt  of  one  joint  creditor 
was  an  extinction  of  the  debt;  and  that  no  law 
was  applicable  but  that  of  debtor  and  creditor ;  and 
he  ordered  the  purchaser  to  pay  his  purchase-money 
into  court,  with  costs.  But  his  judgment  did  not 
meet  with  approval  in  the  Court  of  Appeal..  I  have 
referred  to  it  because  it  shows  that  the  very  point 
now  argued  was  raised  and  decided.  Koight  Bruce, 
L.  J.,  says,  4  De  Q.  J.  &  S  ,  at  p.  350 :  «  The  question 
is,  whether  when  an  equitable  charge  is  vested  in 
two  persons— and,  as  I  will  assume,  as  joint  tenants 
— ^the  money  can  be  paid  to  one  without  any  special 
authority  from  the  other  so  as  to  discharge  the  estate. 
I  am  not  speaking  of  an  action.  I  am  speaking  of 
discharging  an  equitable  burden  upon  an  estate,  and 
so  discharging  the  estate.  In  my  judgment,  and  in 
the  absence  of  special  circumstances  such  as  are  not 
shown  to  exist  in  the  present  case,  that  cannot  be 
done.  The  purchaser  is  entitled  to  have  it  taken  here 
that  Mr.  McLeay  was  alive  at  the  time,  and  that 
some  money  hat,  without  any  consent  on  his  part, 
been  paid  to  the  other  joint  tenant  or  tenant  in 
common.  That,  I  repeat,  in  my  judgment  does  not 
discharge  the  estate  in  equity.  Especially  in  the 
•  case  of  vendor  and  pordiaser  I  ttiink  the  pur- 
chaser has  a  right  to  say  that  the  whole 
£3,000  was  not  shown  to  be  discharged,  but  that 
it  is  consistent  with  the  evidence  to  suppose  that 
it  may  be  still  an  available  charge  in  equity."  Turner, 
L.J.,  shortly  referred  to  the  facts  and  concurred, 
adding  that  that  part  of  the  order  under  appeal  which 
directed  the  payment  of  the  purchase-money  into 
court  was  right,  and  ought  to  stand,  because  the  title 
was  good  and  the  question  raised  only  one  of  convey- 
ance. An  order  was  made  accordingly,  by  which  the 
purchase-money  was  to  be  brought  into  court.  No 
costs  were  given  on  either  side,  but  the  costs  of  the 
plaintiffs  in  the  suit  were  directed  to  be  costs  in 
the  cause.  The  reasoning  of  the  Court  of  Appeal  is 
contrary  to  the  reasoning  of  Stuart,  V.C,  in  the  court 
below,  which  I  have  read.  It  was  urged  that  this 
amounts  only  to  an  expression  of  opinion  that  the 
purchaser  was  entitled  for  lus  protection  to  have  the 
concurrence  of  a  possible  claimant,  but  I  cannot 
regard  it  as  confined  to  this,  and  I  am,  of  course, 
bound  by  the  decision,  and  not  the  less  because  it 
coincides  with  my  own  opinion  and  the  seneral 
practice  of  conveyancers,  for,  if  the  defendant  is 
right,  the  joint  account  clause  ought  never  to  be 
inserted  where  the  mortgage  money  ii  held  in 
trusty  and  the  existence  of  ue  trust  ought  always 
to  be  disclosed — a  course  which  would  revolutionize 
a  settled  practice  of  many  years'  standing.  The 
fallacy  of  the  defendant's  argument  consists  in  the 
assumption  that  the  question  whether  the  money 


covenanted  to  be  paid  is  recoverable  at  law  is  the  only 
relavant  consideration  in  foreclosure  or  redemption 
proceedings  and  in  disregarding  the  prindplee  of 
equity  H^t  underlie  foreclosure  and  redemption. 
The  mortgagee's  estate  is  absolute  at  law  on  breach 
of  the  covenant  to  pay  on  the  appointed  day,  but  the 
court  interferes  for  the  benefit  of  the  mortgagor  on 
the  terms  that  he  does  equity.  The  mere  payment 
of  the  principal  and  interest  legally  recoverable  is  not 
necessarily  sufficient.  For  example,  money  laid  out 
in  permanent  improvements  may  have  to  be  paid, 
although  there  is  no  covenant  under  which  it  coold 
be  recovered  at  law,  and  in  a  mortgage  of  a  rever- 
sionary interest  in  land  where  time  znns  from  the 
filling  into  possession  of  such  interest,  foredosnre 
will  be  granted  although  the  remedy  on  the  covenant 
is  statute  barred  [HugiU  v.  Wilkinson,  36  W.  B.  633, 
38  Ch.  D.  480),  and  arrears  of  interest  for  more  than 
six  years  may  be  retained  in  an  action  to  redeem 
a  mortgage  of  a  reversion  (Dingle  v.  Coppen,  47 
W.  B.  279,  [1899]  1  Oh,  726) ;  and  the  mortgagee's 
right  to  tack  and  consolidate  depend  on  the  same 
principle.  If  a  mortgagor  chooses  to  pay  otherwise 
than  in  strict  accordance  with  the  terms  of  his  con- 
tract he  does  so  at  his  own  risk.  The  proviso  for 
redemption  in  a  mortgage  to  several  is  never 
expressed  to  take  effect  on  payment  to  the  mort- 
gagees or  either  of  them,  but  to  the  mortgagees 
or  the  survivor  of  them;  and  if  a  mortgagor 
pays  to  one,  although  such  payment  may  be  a 
good  discharge  in  law,  yet  the  matter  is  at  large 
when  he  comes  into  equity,  and  tbe  court  takes 
into  consideration  all  the  facts  of  the  case,  and  ascer- 
tains whether  the  payee  was  beneficiaUy  entitled  to 
the  whole  or  to  a  part  only,  or  whether  he  was  • 
trustee  with  the  other  mortgagee,  and  treats  the  pay- 
ment as  good  in  whole,  or  in  part,  or  altogether  bad, 
accordingly.  It  ia  not  a  question  of  fixing  the  mort- 
gagor with  notice  of  a  trust,  but  it  ii  the  inquiry  that 
the  court  makes  to  satisfy  itself  that  it  is  just  and 
equitable  under  all  the  circumstances  to  deprive  the 
mortgagee  of  his  legal  title  to  the  property  com- 

{>rised  in  the  mortgage.  This  is  an  answer  to  the 
est  argument  of  the  defendant — ^that  James  Ingram, 
was  the  actual  survivor,  and  therefore  could  have 
received  the  money  and  given  a  valid  receipt  at  a 
later  date.  The  mortgagor  did  not,  in  fact,  pay  to 
the  survivor,  but  to  one  of  two.  He  can  rely  only  on 
the  receipt  as  at  tiie  time  when  it  was  given,  and  he 
has  only  himself  to  thank  because  he  chose  to  pay 
otherwise  than  in  accordance  with  the  contract.  In- 
deed, on  his  oirn  evidence  he  trusted  to  the  firm  of 
Ingram  &  Harrison  to  do  what  was  right  with  the 
money,  and  to  endorse  a  receipt  for  the  £1,000  on 
the  mortgage.  The  judgment  will  be  in  the  usual 
form  {Fairer  v.  Lacy  Eartland,  34  W.  B.  22,  31  Ch. 
D.  42,  at  p.  51),  the  principal  sum  due  being  £4,000, 
not  £3,000. 

Solicitors,  Bowman  &  Curtis  Hayward  ;    Veriue,  for 
Sodding  &  Co.,  Worksop. 


Whitbrjbad  &  Co.  (Limitkd)  v.  Watt,  (a.) 

Vend(3T  and  purchaser  —  Building  estate  —  Deposit — 
Purchaser's  option  to  rescind  if  houses  not  buiU — Lien 
for  deposit, 

A  purchaser  has  a  lien  for  a  deposit  paid  utider  a 

(a.)  Reported  by  Paul  Strxcklaio),  Bsq.,  Barrister- 
at-Law. 
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cofUract/or  the  sale  of  a  plot  of  land  when  the  contract 
yoee  off  for  want  of  titles  and  also  when  the  contract  U 
rescinded  under  a  condition  enabling  the  purchaser  to 
rescind, 

Bo«e  V.  Wateon,  12  W.  R.  685,  10  F.  L.  Cas.  672, 
followed. 

Diotmn  of  Kay,  L.J.,  in  Bodger  r.  Hanisoxi,  41 
W.  E.  291,  [1893]  1  Q.  B.  161,  dissented  from. 

OriginatiDg  summons. 

By  a  contract  dated  the  2dth  of  Janoary,  1897,  F. 
Sanndert,  the  vendor,  agreed  to  sdl,  and  the  plain- 
tiffs, as  pnrohasers,  to  purchase,  a  freehold  ][dot  on  a 
bnilding  estate  of  the  vendors  for  the  sum  of  £500, 
to  be  paid  as  to  £200  by  way  of  deposit  on  the  sign- 
ing of  the  contract,  and  as  to  the  balance  of  £300 
on  the  completion  of  the  purchase  with  interest. 

The  contract  provided :  '<  Olanse  3.— The  purchase 
is  to  be  completed  as  soon  as  300  houses  shall  have 
been  erected  on  the  said  estate  (but  without  prejudice 
to  dause  10  hereof}  at  the  office  of  the  vendor's 
solicitors,  and  the  purchasers  are  to  have  possession 
as  from  the  day  of  completion,  when  the  balance  of 
purchase-money,  with  interest  as  aforesaid,  is  to  be 
paid.  All  outsdngs  up  to  that  time  will  be  cleared 
by  the  vendor,  his  heirs  or  assigns.'* 

Clause  9  enabled  the  vendor  to  cancel  the  con- 
tract if  the  purchasers  made  any  requisition  wUch 
the  vendor  should  be  nnn'^^  or  unwilling  to  comply 
with. 

"Clause  10.— If  300  houses  shall  not  be  erected 
on  the  said  Woodhouse  estate  within  two  years  from 
the  date  of  this  agreement,  the  purchasers  shall  have 
the  right,  by  givinp^  seven  days'  notice  in  writing  to 
the  vendor,  to  rescmd  and  cancel  this  agreement,  and 
at  the  expiration  of  such  seven  days  uie  agreement 
shall  absolutely  cease  and  detennine. 

**  Clause  11.— In  the  event  of  eii^er  the  vendor  or 
the  purchasers  cancellin|f  this  contract  by  virtue  of 
any  of  the  powers  herem  ^ven,  no  costs,  expenses, 
loss,  or  damage  of  any  kmd  whatsoever  shall  be 
claimed  or  paid  from  one  to  the  other,  but  the  deposit 
without  interest  shall  be  returned  by  the  vendor  to 
thepurchasers*" 

The  plaintifib  paid  Saunders  the  deposit  of  £200. 
Saunders  afterwards  sold  and  conveyed  the  Wood- 
bouse  estate  to  Saxelby,  who  mortgaged  it. 

In  November,  1900,  the  mortg^eea  sold  and  con- 
veyed the  estate  to  the  defendant  Watt  with  notice  of 
the  contract  of  the  25th  of  January,  1897. 

The  300  houses  were  not  built,  and  Saunders  did 
not  pay  or  account  for  the  deposit  to  any  of  his 
successors  in  title. 

On  the  3rd  of  December,  1900,  the  plaintiffs  wrote 
to  the  defendant  rescinding  the  contract  of  the  25th 
of  January,  1897,  and  claiming  payment  of  the 
deposit  of  £200,  which  was  refused. 

The  summons  claimed  a  declaration  (1)  that  under 
the  contract  of  the  25th  of  January,  1897,  the 
plaintiffs  were  entitled  to  a  ohiffge  or  lien  on  the 
hereditaments  therein  described  by  way  of  security  for 
the  repavmant  of  the  deposit  of  £200  paid  by  them 
to  Saunders  on  signing  the  contract,  and  (2)  enforce- 
ment of  the  said  security  by  foreclosure  or  sale. 

Hon.  Frank  BtuseU,  for  the  plaintiffis,  referred  to 
WyihesY.  Lee,  4  W.  B.  184,  316,  3  Drew.  396,  at  p.  402, 
25  L.  J.  Ch.  389;  Boss  v.  Waison,  12  W.  B.  585,  10 
H.  L.  Cas.  672. 

Brinton^  for  the  defendant,  referred  to  Williams  v. 
Edwards,  2  Sim.  78 ;  Dinn  v.  Grant,  5  De  Q.  &  Sm. 
451;  Bodger  v.  Harrison,  41  W.  B.  291,  [1893] 
1  O.  B.  161. 

FabwelIi,  J.,  after  stating  the  facts,  said :  The  300 
houses   have   not  been  bmlt,  and  on  the   3id  of 


December,  1900,  the  plaintiffs  gave  the  defendant 
notice  to  rescind,  and  on  their  behalf  it  is  contended 
that  they  have  a  lieu  for  their  deposit  on  the  estate 
inthehsndsof  the  defendant.  On  the  other  hand  it 
is  «aid  that  the  lien  arises  only  on  the  vendor's  default, 
and  depends  on  his  default.  The  defendant's  conten- 
tion is  inconsistent  with  the  law  as  settled  by  the 
authorities  and  well  stated  in  Bobbins  on  Mortgages, 
voL  2,  p.  1376 :  "  If  a  purchaser  advance  all  or  any 
part  of  the  money  to  the  vendor,  and  the  contract  is 
broken  off,  an  implied  contract  arises,  by  which  the 
purchaser  has  a  lien  on  the  land;  and  if  the  pur- 
chaser properly  declines  to  complete,  he  has  a  lien 
for  tbe  d^osit  and  interest  on  unpaid  purchase- 
money,  ana  for  interest  on  the  payments  and  also  for 
the  costs  of  a  suit  by  himself  or  the  vendor  to  compel 
performance  of  the  contract,  and  this  lien  attaches  on 
the  deedf.  If  the  purchase  goes  off  through  the 
fault  of  the  purchaser,  of  course  he  has  no 
lien  for  what  he  has  paid."  That  seems  to 
me  to  be  a  complete  and  accurate  statement 
of  the  law.  llien  in  Wyt?ies  v.  Lee  Kindersley, 
V.C,  contrasts  the  case  of  a  purchaser  and  a  vendor, 
and  what  he  says  is  quite  consistent  with  an  absence 
of  any  wrong-doing  or  default.  He  says :  '*  This  is 
dear,  that  the  vendor,  if  he  has  parted  with  the 
estate  to  the  purchaser  before  he  has  got  his  money, 
has  a  lien  for  it  on  the  estate :  that  is  unquestion- 
able. Now,  does  tiie  riffht  of  the  purchaser,  if  the 
contract  goes  off,  stand  in  principle  on  the  same, 
footing  as  tliat  of  the  vendor?"  Then  after  con- 
sidering that  aspect  of  the  case,  he  says  :  '*  When  a 
contract  is  made  and  then  goes  off,  it  appears  to  me 
that  in  principle  and  justice  the  equity  of  the  pur- 
chaser to  a  Hen  on  tbe  estate  ought  to  stand  on  as 
good  a  footing  as  the  lien  of  the  vendor  after  con- 
veyance." The  matter  came  before  the  House  of 
Lords  in  Boss  v.  Watson.  That  case,  to  my  mind,  is 
en  all  fours  with  the  present.  There  was,  first,  a 
contract,  then  a  mortgage  with  notice,  and  then 
def aidt  by  the  vendor,  and  the  House  of  Lords  held 
that  the  purchaser  who  had  paid  a  deposit  had  a 
charge  iat  that  deposit  and  interest  in  prioriir^ 
to  the  mortgagees.  It  was  put  by  Lord  Cruiworth 
thus:  ''There  can  be  no  doubt,  I  apprehend, 
that  when  a  purchaser  has  paid  his  purchase-money, 
though  he  has  got  no  conveyance,  the  vendor  becomes 
a  trustee  for  hun  of  the  legal  estate,  and  he  is,  in 
equity,  considered  as  the  owner  of  the  estate.  When 
instead  of  paying  the  whole  of  his  purchase-money, 
he  pays  a  pifft  of  it,  it  woidd  seem  to  follow,  as  a 
necessary  corollary,  that  to  the  extent  to  which  he 
has  paid  his  purchase-money,  to  that  extent  the  vendor 
is  a  tnutee  for  him ;  in  other  words,  that  he  acquires 
a  lien,  exactly  la  the  same  way  as  if  upon  the  payment 
of  part  of  the  purchase-money  the  vendor  had  executed 
a  mortgage  to  him  of  the  estate  to  that  extent."  And 
Lord  Westbury  in  the  same  case  had  previously  pointed 
out  that  the  money  paid  in  oonf ormity  with  the  contract 
was  part  of  the  purchase-money  under  the  contract ;  at 
p.  682  he  says :  *'  It  was  money  advanced  upon  the 
faith  that  the  land  the  subject  of  the  contract  would 
become  the  property  of  the  respondent;  and  bemg 
so  paid  as  part  of  the  purchase-money  under  the 
contract,  and  bong  paid  m  advance,  on  the  faith  of 
the  vendor's  performance  of  the  contract,  I  think  that 
your  lordships  will  iiave  little  difiBculty  in  coming  to 
the  conclusion  that  those  sums  of  money  thus  paid 
formed  principal  sums,  in  respect  of  which  there 
beoEune  a  lien  from  the  time  of  tiie  payment  of  them ; 
in  consequence  of  the  subsequent  failure  of  the  vendor 
to  perform  the  contract,  and  becoming  such  Hen,  they 
bore  fruit  consequently— that  is  to  say,  they  entitled 
the  person  who  is  possessed  of  that  lien  to  claim 
interest  in  respect  of  them."    The  lien  is  created  by 
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the  coniraot  nndear  whioh  the  money  is  paid  as  part  of 
the  pnrdhase-money  and  on  the  faiui  that  the  oontnct 
will  be  earned  out»  and  not  by  the  defoidt  of  the 
▼endor.    The  default  gives  rise  to  the  necessity  for 
enf oioing  the  lien,  bat  uie  lien  arises  from  the  contract. 
I  see  no  reason  why  a  condition  that,  if  300  houses  are 
not  built  the  purchaser  may  rescind,  should  be  held 
to  differ  in  any  way  from  the  ordinary  condition  in  a 
contract  that,  if  the  purchaser  makes  or  insists  upon 
any  requisition  or  oojection  to  the  title  which  the 
vendor  is  unable  or  unwilling  to  comply  witii  the 
vendor  may  rescind.    There  is  no  de^ult  there,  but  I 
venture  to  think  it  would  not  be  arguable,  and  I  do 
not  think  counsel  for  the  defendant  contended  that 
tiie  purchaser  in  such  a  case  would  have  no  right  to  a 
lien  in  the  same  waj  as  if  the  purchase  went  off  hv 
reason  of  want  of  tiUe  on  the  part  of  the  vendor.    It 
is  not  default.     It  is  rather  misfortune.     I  hold, 
therefore,  that  on  authoribr  uid  on  principle  the 
purchaser  has  a  lien,  both  when  the  contract  goes  off 
for  want  of  tiUe,  and  when  the  contract  is  rescinded 
under  a  condition  enabling  the  purchaser  to  rescind. 
If  the  purchaser  himself  makes  default  the  case  is 
entirely  different.    If  the  purchaser  makes  default  in 
such  a  way  as  to  deprive  himself  of  any  debt  at  all, 
he  cannot  have  a  lien  for  that  which  does  not  eodst. 
The  only  authority  against  the  view  which  I  have 
expressed  is  a  dictum  of   Kay,  L.J.,   in  Badger  v. 
Harruon,  and  if  the  Lord  Justice  was  right  in  that 
expression  of  opinion,  it  is,  no  doubt,  decuive  of  the 
present  case.    The  dictum  was  -not  necessary  for  the 
dedsion  of  the  case  before  him,  the  pomt  m  which 
was  the  meaning  of  the  word  "assurance"  in  the 
Yorkshire  Begistries  Act,   1884.    The  Lord  Justice 
says :   '*  If  there  be  a  lien  for  the  purchase-money 
paid,  when  does   that  lien   come   mto   existence? 
uertainly  not  at  the  date  of  the  contract.    It  cannot, 
then,  be  assimied  that  the  contract  will  go  off  by 
default  of  the  vendor.  Thepurchaser's  right,  then,  is 
to  have  the  land  itself.*'    with  every  respect  to  the 
Lord  Justice,  that  is  not  accurate.    It  is  directly  in 
the  teeth  of  the  decision  of  Soae  v.  WaUon,  in  which 
the  lien  was  anterior  to  the  default;  Bose  v.  Watson 
was  not  cited  to  him,  and  could  certainly  not  have 
been  present  to  his  mind. 

Scdicitors  for  the  plaintiffs,  Martineaudt  Beid. 

Solicitor  for  the  defendant,  H.  P.  SpotUewoods, 


Dampbb  v.  Bassett.  (a.) 

Eaaement — Bight  of  way — Private  right  of  way — iVe- 
BcHption  Act  {2  A  Z  WiU.  4.  c,  71),  m.  2,  3,  ^— Unity 
of  possession  of  alleged  dominant  and  ser  vient  tenemerUs 
by  lessee^ 

Unity  of  possession  of  the  dominant  and  servient 
tenements  in  the  person  of  a  lessee  for  years  during  the 
twenty  years  nact  before  action  brought  is  sufficient  to 
bar  a  daim  to  a  right  of  way  wider  the  Prescription  Act 

Onley  v.  Gardiner,  4  Jf .  <fe  FF.  496,  and  Battishill  v. 
Beed,  4  TF.  B,  603,  18  C.  B.  Q9%  followed. 

Trial  of  action. 

Sarah  Bachel  Damper,  the  plaintiff  in  this  action, 
was  the  owner  of  a  farm  known  as  Sprincfleld  Farm, 
Pttishurst,  Kent,  and  Elizabeth  Bassett,  the  defendant, 
was  part  owner  of  an  adjoining  farm  known  as  Holt's 
Farm. 

(a.)  Beported  hj  H.  Olatjghtok  Soott,  Esq., 
Banister-at-Law. 


The  plaintiff's  case  was  that  the  defendant  had 
conmiitted  a  trespass  by  driving  a  horse  and  cart 
across  certain  meadows  forming  part  of  Springhili 
Farm  on  to  the  highway. 

The  defendant  admitted  the  act  oomj^ lained  of,  but 
justified  it  as  having  been  committed  in  assertion  of 
a  private  right  of  way  which  she  claimed  under  the 
Prescription  Act. 

Many  witnesses  were  called,  and  much  conflicting 
evidence  was  given  as  to  the  user  of  the  alleged  iiglu 
of  way. 

It  was,  however,  proved,  amongst  other  things,  that 
from  the  year  1877  one  Ckiorge  iuahby  became  tenant 
both  of  Holf  s  Farm  and  of  Springhili  Farm,  and 
remained  tenant  of  both  until  his  death  in  1888,  after 
whidi  his  representatives  remained  in  possession  nntil 
"-'     '      1,1899. 


Hughes^  K.C,  and  BoxaU,  for  the  plaintiff. — ^In 
order  to  claim  under  the  Prescription  Act,  the  right  of 
way  must  have  been  enjoyed  as  an  easement  and  as  of 
right :  Bright  v.  Walker,  1  0.  M.  &  B.  211,  at  p.  219 ; 
Monmouth  Canal  Co,  v.  Harford,  ibid,  614.  Diuing 
the  period  of  tbe  unity  of  possession  neither  of  these 
can  have  existed.  Moreover,  the  easement  must  have 
been  enjoyed  during  the  twenty  years  next  befon 
action  brought:  Ordw  v.  Gardiner,  4  M.  &  W.  496; 
BatUshiU  V.  Beed,  4  W.  B.  603,  18  C.  B.  696. 

Younger,  K,G.t  and  Church,  for  the  defendant.— 
BrigM  v.  Walker  and  Ohley  v.  Gardiner  do  not  affect 
the  case,  because  there  the  plaintiff  was  not  in  a 
position  to  prove  twenty  years'  user  without  taking 
into  account  the  period  covered  by  the  unity  of 
possession.  All  that  those  cases  go  to  prove  is  that 
there  must  have  been,  at  some  time  or  other,  con- 
tinuous  enjoyment  of  tiie  easeoient  for  twenty  years, 
and  that  the  terms  of  the  Act  are  not  satined  by 
adding  together  isolated  periods.  The  only  oaae  oa 
which  the  proposition  rests  is  Battishill  v.  Beed,  and 
that  case  should  not  be  followed  In  Simper  ▼.  Fcley, 
2  Jo.  &  Hem.  555,  10  W.  B.  Ch.  Dig.  28,  nnity  of 
ownership  was  held  only  to  produce  a  suspension  d 
the  easement ;  and  so  in  Ladyman  v.  Grave,  19  W.  B, 
863,  L.  B.  6  Oh.  Appw  763,  where  it  is  decided  that 
the  interruption  indicated  by  the  statute  meana  an 
adverse  intoruption. 

They  also  cited  Rollins  v.  Vemey,  33  W.  B.  5, 
13Q.B.D.304;  Thomas Y,Thmnas,  2  Qt.TA.&'BL.^i 
and  Qale  on  Basements,  at  pp.  165  and  209.  Thej 
further  asked  permission,  if  necessiry,  to  amend  the 
pleadings  and  claim  the  right  by  immemorial  nser. 

Hughes,  K.C,  in  reply. 

Cur,  adv,  vtitt. 

May  21.— JoYCB,  J.— This  is  an  action  of  trespass 
by  the  owners  of  Springhili  Farm  against  the  defen- 
dant as  owner,  or  part  owner,  of  Uolt's  Farm,  in 
driving  a  horse  and  cart  from  Holt's  Farm  aocoss 
certain  meadows  forming  part  of  Springhili  Fann  to 
the  highway  leading  to  ^enshurst.  The  defence  is 
that  the  act  complaSied  of  was  done  in  exerolae  of  a 
private  right  of  way,  which  is  thus  pleaded  in  para* 
graph  4  ox  the  statement  of  defence :  '*  For  upwards 
of  forty  years  prior  to  the  commenoement  of  tins 
action  we  defendant  and  her  predecessors  in  title,  and 
persons  employed  bv  and  serving  tiiem  respectively, 
have  nninterruptedly  and  as  of  right  paissed  and 
repused,  with  cattle,  horses,  wagons,  carts,  and 
carriages,  and  on  foot  for  all  purposes  along  and  over 
the  roadway  coloured  red  on  the  plan  printed  hereon- 
between  the  points  marked  A  and  B  on  such  plan."* 
This  I  understand  to  be  a  plea  of  a  right  of  way  under 
the  Prescription  Act  (2  &  3  WilL  4,  c  71);  and 
the  defendant  contended,  while  the  plaintiflFs  dispnted, 
that  the  eodstence  of  the  alleged  right  of  way  ooold 
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be  made  out  under  the  proyidons  of  section  2  of 
that  Aot,  and  this  was  the  issne  which  the 
plaintiffs  came  to  the  trial  prepared  to  meet, 
and  which  was  tried  aooordingly.  l^ow,  the  action 
was  institoted  on  the  28th  of  May,  1900.  It 
appeared  that  from  the  year  1877  until  his  death  in 
1^8  oneAshby^,  as  tenant,  was  in  occupation,  not 
omy  of  Springhill  Farm,  but  of  Holt's  Farm,  and  his 
representatiyes  remained  in  occupation  until  Michael- 
mas, 1899.  In  other  words,  for  the  twenty  years, 
and  for  twenty-three  years  of  the  forty  years, 
immediately  preceding  the  action  there  was  unity  of 
possession  of  the  alleged  servient  and  alleged  dominant 
tenement,  so  that  the  private  rifj^ht  of  way  fdleged, 
if  it  ever  existed,  could  not  durmg  the  last  twenty- 
three  years  have  been  enjoyed  as  of  right  as  an 
easement.  This  being  so  the  plaintifGi  insisted  upon 
the  nrovisions  of  the  fourth  section  of  the  Act  and 
the  aecisions  in  Bright  v.  WctUeer,  OrUey  v.  Gardiner, 
and  BaUishill  v.  Beed  as  being  fatal  to  the  defend- 
ant's claim  to  have  acqiured  a  right  of  way  under 
the  Presoriptioii  Act  I  understo^  the  defendant's 
counsel  to  contend  that  the  two  last-mentioned 
decisions  have  been  ovenuled  or  ought  not  to  be 
followed,  relying  upon  certain  dicta  that  have  fallen 
from  the  court  in  cases  where  tiie  easement  in 
question  was  the  right  to  the  access  of  light,  which, 
it  is  well  settled,  stands,  as  compared  with  other  ease- 
ments, upon  a  special  and  peculiar  footing  under  the 
provisions  of  the  third  section  of  the  Prescription  Act. 
I  do  not  consider  myself  entitled,  nor  indeed  do  I  see  any 
reason  why  I  should  desire,  to  hold  myself  not  bound  by 
the  decisions  of  the  eminent  judges  who  decided  the 
cases  I  have  mentioned,  and  in  particnhu:  OrUey  v. 
Gardiner  and  BaUiahiU  v.  Beed.  They  have  not  either 
of  them  been  oveiruled  or,  so  far  as  I  am  aware, 
ernressly  disamroved  of ;  and  I  must,  therefore, 
follow  them.  But  at  all  events  the  case  of  Baxter  v. 
Tctylor,  4  B.  &  Ad.  72,  shows  that  the  user,  if  any,  of 
the  alleged  right  of  way  at  any  time  during  the  last 
forty  years  would,  under  the  circumstances,  be  no 
evidence  of  right  as  against  the  owners  of  the  freehold 
of  Springhill  Farm— that  is  to  say,  against  the  present 
plaintifiBi.  As  a  matter  of  fact,  it  does  not  appear  that 
at  any  time  during  Ashby's  possession  of  tiiie  ti?o 
farms  the  alleged  way  or  right  of  way  was  actually 
used  in  any  sense  whatever.  For  all  necessary  pur- 
poses of  communication  between  the  two  farms  Ashby, 
at  least  for  many  years  before  his  death,  made  use  of  an 
opening  in  the  bounduy  fence  at  an  entirely  different 
place  from  that  at  whicui  it  is  now  alleged  that  the 
right  of  way  existed.  In  the  circumstances  stated,  I 
ooniider  that  the  claim  of  the  defendant  to  a  right  of 
wtkj  under  the  provisions  of  section  2  of  the  Pre- 
scription Act  fails  as  well  by  reason  of  the  fact  that 
there  cannot  possibly  have  been  any  continuous  user 
of  the  kind  required  by  the  Act  for  either  twenty 
yean  or  forty  years  next  before  the  action  as  also 
because  the  enjoyment,  if  any,  during  either  of  those 
periods  would  not,  in  my  opinion,  have  been  effectual 
as  a^^ainst  the  plaintiffs. 

His  lordship  also  found  against  the  defendant  upon 
the  facts,  and  refused  leave  to  amend  the  pleadings  at 
so  late  a  stage  in  the  proceedings.  He  granted  an 
injunction  asainst  the  defendant  gave  one  shilling 
dfunages,  and  ordered  the  defendant  to  pay  the  costs. 

Solicitors,  Starling  db  Wright;  Prior,  Church,  & 
Adams,  for  Gorham,  Warner,  <k  Sons,  Tonbridge. 


K.  B.  Div. 
(Lord  Alverstone,  L.O.J.,  ' 
and  Liawrance,  J.)        , 


Mays. 


PiCKPOBD  {Appellant)  v.  OOBSI  (Re^^ondent),  (a.) 

Pawnbrokers  —  Unlawful  pawninig  of  stolen  article — 
Convidtion  of  pawner  for  larceny — Liability  of  pawner 
to  further  proceedings  by  pawnbroker — Pawnbrokers 
Act,  1872  (35  ik  36  Vict  c.  93),  «.  33. 

Where  a  person  steals  an  article  and  unlawfully 
pledges  it  with  a  pawnbroker,  and  is  subsequently  charged 
with  the  theft  a/nd  is  convicted,  the  pawnbroker  does  not 
thereby  lose  the  right  to  take  proceedings  against  the  pawner 
under  section  33  of  the  Pavmbrokers  Act,  1872,  because 
the  pawner  has  been  convicted  of  larceny  by  tJie  owner  of 
the  goods. 

This  was  an  appeal  on  a  case  stated  by  Haden 
Oorser,  Esq.,  metropoliian  police  magistrate,  the 
point  raised  being  whether  a  man  is  liable  to  be  con- 
victed of  the  offence  under  the  Pawnbrokers  Act  of 
unlawfully  pledging  goods  belonging  to  another 
person  after  he  has  been  already  convicted  of  the 
larceny  of  the  same  goods. 

The  facts,  as  stat^  by  the  case,  were  as  follows : 
At  a  court  of  summary  jorisdiction  holden  at 
the  Worship-street  police-court,  one  of  the  police 
courts  of  the  metropolis,  on  the  24th  and  31st  days 
of  January,  1901,  an  information  bearing  date  the 
13th  of  January,  1901,  preferred  by  the  appellant 
against  Antonio  Gorsi  (hereinafter  called  the  ra- 
spondent)  under  section  33  of  tbe  Pawnbrokers  Act, 
1872,  charging  that  he,  the  said  respondent,  on  the 
5th  of  January,  1901,  had  knowingly  and  designedly 
pawned  wiUi  the  appellant,  heukg  a  pawnbroker 
within  the  meaning  of  the  said  Pawnbrokers  Act, 
1872,  two  rings,  being  the  property  of  one  Oonstanoe 
Laura  Biddulph,  the  respondent  not  being  employed 
or  authorized  oy  the  said  Constance  Laura  Biddulph 
to  pawn  l^e  same,  was  heard  and  determined  by  the 
aforesaid  magistrate,,  and  upon  such  hearing  the 
said  information  was  dismissed.  Upon  the  hearing 
of  the  said  information  the  following  facts  were 
either  admitted  or  foond  in  evidence  :  'M.  Tne 
appellant  is  a  licensed  pawnbroker  within  the  mean- 
ing of  the  Pawnbrokers  Act,  1872.  2.  On  the  5th  of 
January,  1901,  the  respondent  pledged  with  the 
appellant  two  rings  for  £6  then  advanced  by  the 
appellant  to  the  respondent  on  the  security  thereof, 
which  said  rings  had  been  stolen  by  the  respondent 
at  the  Avenue  Studios,  where  he  was  employed  as  an 
artist's  model,  and  which  were  the  raoperty  of  the 
said  Constance  Laura  Biddulph.  3.  On  the  16th  of 
January,  1901,  the  said  Constance  Laura  Biddulph 
charged  the  respondent  at  the  Weitminster  police- 
court  with  stealing  the  said  two  rings  on  a  day  prior 
to  the  said  5th  of  January,  1901.  The  respondent 
was  convicted  and  was  thereupon  bound  over  by 
recognizance  in  the  sum  of  £10  to  come  up  for  judg- 
ment if  called  upon.  4.  The  appellant  declining  to 
give  up  the  said  rinss,  the  said  Constance  Laura 
Biddulph,  on  the  said  16th  day  of  January,  1901, 
issued  against  the  appellant  a  summons  under  the 
Act  2  &  3  Vict.  c.  71,  s.  27,  for  unlawfully  refus- 
ing and  neglecting  to  deliver  the  said  two 
rings  to  her.  This  summons  was  heard  on  the 
22nd  day  of  January,  1901,  at  the  said  Westminster 
police-court,  when  the  appellant  was  ordered  to 
deliver  the  said  two  rings  to  the  said  Constance  Laura 
Biddulph  on  payment  by  her  to  the  appellant  of  the 
sum  of  £3,  and  in  compliance  with  the  said  order  the 


(a.)  Beported  by  B.  G.  Stillwxll,  Esq.,  Barrister- 
at-Law. 
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appellant  delivered  the  said  two  rioffs  to  the  said 
Constance  Lanra  Biddulph  and  received  the  said  sum 
of  £3  from  her.  The  respondent  has  not  repaid  thesaid 
snm  of  £6  advanced  by  the  appellant  on  the  security  of 
the  said  rings  nor  any  part  thereof.  5.  It  was  con- 
tended for  the  appellant  that  the  conviction  for 
larceny  of  the  said  riogs  did  not  prevent  the 
respondent  being  proceeded  against  under  section  33 
of  the  Pawnbrokers  Act,  1872." 

The  magistrate  was  of  opinion  that  the  respondent 
having  been  convicted  of  larceny  of  the  said  rings, 
iw  '^ot  liable  to  be  convicted  of  another  criminal 
offence  in  respect  of  the  same  property,  and  upon  the 
same  facts  as  those  proved  upon  the  conviction  for 
weeny ;  that  the  offence  under  section  33  of  the 
Pawnbrokers  Act,  1872,  was  a  criminal  offence,  inas- 
much as  a  penalty  is  awarded,  and  the  fact  of  a  court 
of  summary  jurisdiction  having  the  power  in  addition 
to  imposing  a  penalty  to  award  to  the  pawnbroker 
any  sum  not  exceeding  the  full  value  of  the  pledge, 
did  not  constitute  a  civil  remedy  merely  for  the  pur- 
pose of  recouping  the  pawnbroker  for  any  Ions  he 
nuffht  have  sustained. 

Section  33  of  the  Pawnbrokers  Act,  1872,  provides 
as  follows :  '*  If  any  person  knowingly  and  designedly 
pft^B  with  a  pawnbroker  anything  being  the  pro- 
perty of  another  person,  the  pawner  not  being 
employed  or  authorized  by  the  owner  thereof  to  pawn 
the  same,  he  shall  be  guilty  of  an  offence  against  this 
Act,  and  shall  be  liable,  on  conviction  thereof  in  a 
court  of  summary  jurisdiction,  to  forfeit  any  sum  not 
exceeding  five  pounds,  and,  in  addition  thereto,  any 
sum  not  exceeding  the  full  value  of  the  pledge  as 
ascertained  by  the  court.  The  forfeitures  when  re- 
covered shall  be  applied  towards  making  satisfaction 
thereout  to  the  party  injured,  and  defraying  the  costs 
of  prosecution  as  the  court  directs." 

Avory,  K.C.  (C.  L.  AtUnhorough  with  him),  for  the 
appellant— The  magistrate  should  have  convicted  the 
respondent.  Unless  the  larceny  changed  the  pro- 
perty and  gave  the  property  to.  the  respondent  the 
conviction  cannot  be  an  answer  to  these  proceedings. 
The  magistrate  has  confused  the  two  questions, 
because  the  same  evidence  was  used  in  order 
to  TOOve  the  guilt  on  the  second  occasion.  No 
doubt  this  was  a  criminal  offence  because  it  is 
subject  to  a  penalty,  but  the  question  is.  Could  the 
respondent  plead  autrefois  ctmvid, taxdiB it rea judicata P 
He  could  not  plead  autrefois  convict  for  this  reaton : 
that  it  is  not  the  same  offence,  and  it  is  not  an  of^ce 
involved  necessarily  in  the  other.  It  is  a  conclusive 
answer^  to  the  plea  autrffois  convict  or  res  judicata 
that  it  is  not  the  same  transaction  which  forms  the 
subject  of  inquiry.  A  man  who  steals  goods  does  not 
necessarily  pawn  them — ^it  is  a  separate  and  subse- 
quent transaction.  This  case  is  governed  by  Fancett 
V.  Bierman,  14  Times  L.  E.  148,  where  the  question 
was  raised  whether,  under  this  section,  the  pawn- 
broker was  the  proper  person  to  take  proceedings. 
The  magistrate  held  that  the  pawnbroker  is  not  the 
party  injured  within  the  meaning  of  the  Pawn- 
orokers  Act,  and  that  he  had  no  right  to  take  pro- 
ceedings under  this  section,  but  that  it  was  only  the 
owner  of  the  property.  The  court  overruled  that 
contention  and  said  Quat  the  pawnbroker  was  the 
person  injured  within  the  meaning  of  this  section. 
That  case  decides  the  present  caie  because  the 
learned  judges  held  that  there  were  two  separate 
offences,  one  committed  against  the  owner  of 
the  property,  and  a  second  offence  committed  by 
the  man  against  the  pawnbroker.  The  object 
of  this  Act  is  the  protection  of  pawnbrokers,  and  the 
object  of  the  section  is  to  give  the  pawnbroker  a 
remedy  against  any  person   who  deceives  him  by 


pawning  property  that  does  not  belong  to  him,  ^ba 
necessary  oonsequence  of  that  being  that  the  pa^m- 
broker  ultimately  has  to  give  up  the  property  suid 
mav  or  mav  not  get  back  from  the  owner  the  amotznt 
which  he  has  advanced.    In  this  case  he  gets  faaualc 
half  the  amount.  That  is  a  usual  order  to  make  -wh-en 
the  pawnbroker  has  not  been  guilty  of  any  n^leot  jpr 
default.    The  confusion  in  the  magistrate's  mind  Is 
very  dearly  expressed  in  Beg,  v.  OUiSf  ante,  p.  7S, 
[1900]  2  Q.  B.  758.    In  that  case  a  man  was  indicted 
for  false  pretences  and  acquitted.  There  was  a  secoad 
indictment  for  false  pretences,  and  evidence  which  hmd 
been  given  on  the  fint  trial  was  repeated  at  the  seoond 
trial,  and  the  question  was  whether  that  was  admisaible. 
The  magistrate  thought  that  because  the  same  evidenoe 
was  called  to  prove  the  one  offenoe  as  was  called  to 
prove  the  other,  therefore  the  man  was  entitled  to  be 
acquitted.    Darling,  J.,  says,  at  p.  780:   <<By  the 
admission  of  this  evidence  tiie  defendant  was  not  his 
vexatuSf  for  I  feel  sure  that  those  words  are  not  to  be 
understood  as  meaning  that  a  man  is  not  to  be  more 
than  once  annoved  by  the  same  evidence.    I  think 
they  mean  that  he  ii  not  to  be  by  legal  process  twioe 
exposed  to  the  risk  of  being  found  guilty  of  the  ssme 
crime,  or  the  same  tort,  or  liable  twice  to  pay  the 
same  debt,  be  it  to  the  State  or  to  his  fellow  citiaen. 
To  hold  otherwise  seems  to  me  to  rule  that  evidenoe 
which  has  been  given  once  shall  never  be  produced 
again  against  the  same  defendant ;  yet  it  is  ^ain  that 
up  to  a  certain  point  the  evidence  must  often  be  the 
same,  although  the  defendant  is  accused  of  wronga 
done  to  two  distinct  persons,  and  that  in  different 
suits  or  forensic  proceedings.*'    So  it  is  here — up  to  a 
certain  peint  the  evidence  is  the  same,  but  the  evidenoe 
necessary  to  convict  the  man  of  larceny  does  not 
involve  proving  that  he  hfts  pawned  the  article.    He 
may  be  convicted  of  larceny  without  any  proof  that 
he  has  pawned.     He  was  guQty  of  the  offenoe  of 
larceny   before    he   commilSed    the   ot^er    offSenoe. 
Supposing  a  man  having  stolen  some  valuable  diamond 
ornament,  in  order  to  prevent  detection  or  out  of  mere 
spite,  smashed  the  diamond   ornament  up  with  a 
hammer,  could  it  be  doubted  that  he  might  be  con- 
victed of  wilful  damage  ?    The  magistrate  was  wrens 
here,  and  the  respondent  ought  to  have  been  convioted 
of  this  second  and  subsequent  offience. 

No  one  appeared  on  behalf  of  the  respondent. 

Lord  Alysbstonx,  L.O.J. — ^In  my  opinion  the 
learned  magistrate  ought  to  have  enterhdned  this  case. 
I  think  the  ground  may  be  shortly  put,  as  has  already 
been  put  by  the  argument  of  Mr.  Avory,  that  this  is 
a  statute  which  was  passed,  not  only  for  the  protection 
of  owners  of  goods,  but  also  for  the  protection  of 

Sawnbrokers,  and  that  the  offence  is  knowingly  and 
esignedly  pawning  goods  which  are  the  property  of 
somebody  else.  It  would  seem  strange  that  beoMse 
as  in  this  particular  case  the  soods  have  been  stolen 
before  they  have  heea  pawned,  and  the  ownership  of 
the  goods  has  been  proved  not  to  be  that  of  the  man 
who  pawned  them,  the  pawnbroker  should  lose  his 
ri^ht  to  such  remedy  as  the  section  gives  him.  I 
think  that  it  would  require  exprees  woros  in  a  statute 
to  make  it  an  answer  to  iLe  offence  of  OlegsUy 
pawning  goods  to  say  that  there  had  been  a  prerions 
conviction  in  respect  of  the  depriving  of  another 
owner  of  the  property  in  those  goods.  I  think  in  this 
case  the  learned  magistrate  ought  to  have  dealt  with 
the  charge. 

Law&angB;  J.— I  agree. 

Appeal  alhwed.     Case  remitted  to  the  magistrate. 

Solicitors,  Attenborough  &  Son, 
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K  B.  Div. 

(Lord  Alveretono,  L.C.J., 

and  Lawnnoe,  J.) 


May  6. 


South  London  Elbotbio  Supply  Gobpobation  v. 
Pbbbut.  (a.) 

Metropolis— Puhlic  health  ^  Nuisance^ Sending  forth 
black  smoke — No  evidence  offered  that  any  particular 
individual  or  proiterty  was  annoyed  or  injured 
thereby  —  Necessarily  a  nuisance  —  Public  Health 
{London)  Act,  1891  (54  &  55  Vid.  c.  76),  «.  24  (b). 

The  appellant  gompany  was  convicted  under  section  24 
(b)  of  the  Public  Health  {London)  Act,  1891,  of  sending 
forth  black  smoke  **in  such  quantities  as  to  be  a 
nuisance.** 

Held,  that  as  the  evidence  proved  that  black  smoke  was 
sent  forth  in  such  quantity  and  for  such  periods  as  must 
necessarily  amount  to  a  nuisance,  the  conviction  must  be 
affirmed,  as  it  was  not  necessary  in  mch  circumstances  to 
show  that  the  black  smoke  was  a  nuisance  or  an  injury  to 
any  particular  individual  or  property. 

Appeal  by  oaee  stated  from  the  deoision  of  a  metro- 
politan polioe  magistrate  sitting  at  Lambeth  police- 
conzt,  oonyioting  the  appellant  company  of  an  offence 
under  section  24  (5)  of  the  FaUic  Health  (London) 
Act,  1891. 

Ten  several  complaints  were  preferred  by  the 
respondent  Wm.  James  Perrin  against  the  appellants, 
charging  that  at  their  premises  me  following  nuisance 
existed — to  wit,  "  a  chimney  (not  being  the  chimney 
of  a  private  dwelling-house)  sending  forth  black 
smoke  in  such  quantity  as  to  be  a  nuisance.*'  The 
matters  complained  of  took  place  on  ten  days  between 
the  Ist  and  14th  of  November,  1900,  and  at  the  hear- 
ing before  the  magistrate  it  was  proved  that  black 
smoke  issued  from  the  appellantr  ehimney,  which 
was  180  feet  in  hedght,  on  the  days  mentioned  in  the 
sommonscs  at  various  times  dazing  those  days. 

On  the  5th  of  November  smoke  issued  from  the 
chimney  on  various  occasions  amounting  in  all  to  128 
minutes,  and  on  several  other  occasions  dming  the 
ten  days  in  question  the  same  thing  happened  for 
more  tnan  seventy  minutes  dming  the  day. 

On  the  13th  of  November  smoke  came  from  the 
chimney  for  not  not  mor6  than  sixteen  minutes. 

No  witness  stated  that  the  black  smoke  was  a 
nuisance  to  himself. 

Upon  these  facts  the  magistrate  convicted  the 
appellants  and  imposed  the  Tmt-giti^i^^  penalty  of  £10 
for  each  offence  and  £10  costs. 

The^ground  of  the  appeal  was  that  proof  of  the 
mere^  issuing  of  smoke  from  the  chimney  was  not 
sufficient  to  support  a  conviction. 

CWpjM,  K,C.  {8cott  Fox,  K.O.,  and  Samuel  Fleming 
with  him)  for  the  appellant  company.— To  support 
a  conviction  there  must  be  evidence  titiat  the  smoke 
issued  in  such  volume  as  to  create  either  a  nuisance 
to  a  particular  individual  or  an  injury  to  property. 
There  is  no  such  evidence  here,  and  therefore  the 
alleged  annoyance  caused  to  the  neighbourhood  by 
the  smoke  falls  short  of  a  nuisance  at  common  law. 
The  offence  is  the  permitting  of  smoke  to  issue  '*  in 
such  quantities  as  to  be  an  annoyance  "  and  the  mere 
issue  of  smoke  from  a  chimney  in  itself  constitutes  no 
offence  under  the  statute. 

Stanley  v.  Famdale,  56  J.  P.  709;  Stinson  v. 
Browning,  14  W.  B.  395,  35  L.  J.  M.  0.  152 ;  and 
HUl  V.  Somerset,  51  J.  P,  742,  were  dted  during  the 
argument. 

(a.)  Beported  by  Bbskihe  Beid,  Esq.,  Barrister- 
at^Law. 


Horace  Avory,  K,C,,  and  Lowenthal,  for  the 
respondent,  were  not  heard. 

Lord  Alyebstone,  L.O.J.— In  this  case  I  think 
the  magistrate  was  ri^ht.  But  while  I  think  the 
appeal  should  be  dismissed,  I  must  not  be  thought 
to  say  that  in  my  judgment  a  magistrate 
ouffht  to  convict  simply  on  evidence  that  smoke 
had  been  seen  coming  out  of  a  factory  chimney 
in  every  case.  On  the  other  hand  I  think  there  are 
many  cases,  and  this  is  one,  where  the  evidence  of  the 
quantity  of  smoke  that  has  been  peimitted  to  pour 
forth  amounts  to  so  pateoit  a  nuisance  that  it 
becomes  imneoessary  to  show  that  any  particular 
individual  is  annoyed  or  any  specific  property  injured 
before  he  ought  to  convict.  In  my  opinion  the 
evidence  here  shows  that  on  the  days  in  question  the 
smoke  must  necessarily  have  amounted  to  a  nuisance, 
and  therefore  it  is  impossible  to  argue  that  there 
ought  not  to  have  b«en  a  conviction  under  the 
statute.  Under  the  circumstances  we  cannot  say  that 
the  magistrate  was  wrong  in  coming  to  the  con- 
clusion that  he  arrived  at. 

Lawbanoe,  J.,  concurred. 

Appeal  dismissed  with  costs* 

Solioiton,  Frith  &  Co. ;  Miller,  Smith,  &  Bell. 


-1 


May  4. 


K  B.  Div. 

(Lord  Alverstone,  L  C.  J., 

and  Lawrance,  J.) 

Cobbbtt  v.  Badgeb.  (a.) 

Metropolis  —  Building  —  District  surveyor  —  Fees  — 
Builder  in  default — Bight  to  recover  fees  from  oiOTier 
or  occupier —Limitation  of  time^ Summary  Juris^ 
diction  Act,  1848  (11  A  12  Vict.  c.  43),  s  11— 
London  Building  Act,  1894  (57  (fc  58  Vict.  c.  ccosiii.), 
ss.  154,  157  (1)  (2). 

A  district  surveyor  can  take  summary  proceedings  to 
recover  his  fees  from  the  owner  of  a  building  under 
section  157  of  the  London  Building  Act,  1894,  within 
six  months  from  the  date  of  the  receipt  of  the  bill  of  fees 
by  the  owner. 

S|>ecial  case  stated  by  Mr.  Kennedy,  a  metropolitan 
magistrate,  on  the  hearmg  of  eisht  summonses  issued 
on  com{^aints  by  the  respondent  to  recover  fees 
amounting  to  £546  78.  6d  ,  alleged  to  be  due  to  him 
as  district  sutveyor  for  the  dutrict  of  Lewisham, 
uoder  the  London  Building  Act,  1894. 

Li  1899  the  appellant  was  the  owner  of  the  St. 
German's  estate.  Hither  Green,  and  he  contracted 
with  a  builder  named  Latnrenoe  to  erect  certain 
houses  on  the  estate.  The  houses  were  duly  erected 
by  Lawrence,  who  was  paid  the  contract  price  by 
the  appellant,  which  under  the  contract  was  to 
include  any  fees  which  Lawrence  might  be  called  on 
to  pay  to  the  district  surveyer  under  the  above  Act. 

The  builder,  however,  became  insolvent  before  the 
fees  were  paid,  and  the  district  surveyor  thereupon 
took  out  summonies  against  the  buildmg  owner,  as 
the  statute  provided  that  if  the  builder  was  in  default 
with  his  payment  of  the  fees  the  owner  or  occupier 
should  be  liable. 

At  the  hearing  of  the  summonses  the  building 
owner  took  the  objection  that  none  of  the  summonses 
were  issued  within  six  months  of  the  time  tiie 
respective  complaints  arose,  and  this  depended  upon 
a  quantity  of  detailed  evidence  as  to  the  progress 

(a.)  Beported  by  Ebskh^  Beid,  Esq.,  Barrister- 
at-Law. 
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made  with  the  bnildingB,  In  the  result  the  msgiftrate 
ovemiled  the  appellaat's  oontentioii,  and  ordered 
him  to  pay  in  all  fees  amounting  to  £646  78.  6d. 
and  costs. 

The  building  owner  appealed,  and  the  question 
was  whether  the  complaints  had  been  made  within  six 
months  after  the  matter  of  complaint  arose  as  required 
by  the  Summary  Jurisdiction  Act,  1848. 

Section  154  of  the  London  Building  Act,  1894,  pro- 
Tides  that  certain  fees  shall  be  paid  by  the  builder,  or 
in  his  de&ult  by  the  owner  or  occupier,  to  the  district 
surveyor;  and  section  157  enacts :  "  (1)  That  at  the 
expiration  of  the  following  periods — that  is  to  say,  (a) 
of  fourteen  days  after  the  roof  of  any  building  snr- 
▼eyed  by  the  district  surveyor  under  this  Act  has 
been  covered  in  •  .  .  the  district  surveyor  shall 
be  entitied  to  receive  tiie  fees  due  to  him  from  the 
builder  employed  in  erecting  such  building  •  •  • 
or  from  the  owner  or  occupier  of  the  building  so 
erected*  .  •  .  (2)  If  any  such  builder,  owner  or 
occupier  refuses  to  pay  the  said  fees  they  may  be 
recovered  in  a  summary  manner  on  its  beiog  shown  to 
the  satisfaction  of  the  court  that  a  proper  bill 
specifying  the  amount  of  the  fees  was  dehvered  to 
or  sent  to  him  in  a  registered  letter  addressed  to  hui 
last  known  residence." 

Macmorran^  K.C,  and  22.  (7.  6^2071,  for  the  appellant. 

Btteggt  K.C.,  and  Montague  Shearman^  for  the 
respondent. 

Lord  Alykhstone,  L.O.  J. — In  my  opinion  this  case 
is  one  of  considerable  difficulty,  but    I   think  we 
ought  not  to  interfere  with  the  decision  of  the  learned 
magistrate.    It  seems  that  the  roof  was  completed  in 
December,  1899,  and  at  some  date  after  the  expiration 
of  fourteen  days  from  then  the   surveyor    oecame 
entitled  to  the  fee  now  claimed.    Between  the  17th 
of   January  and  the  lOtii  of  September,   1900,  the 
district  surveyor  delivered  to  the  builder  the  fee  bills 
contemplatea  by  sub-section  2  of  the  157th  section  of 
the  London  Building  Act,   1894.    On  the   2nd  of 
July,  1900,  the  builder  Lawrence  became  bankrupt. 
On  the  20th  of  October,  1900,  notices  of  the  dsom 
for  fees  were  sent  to  the  building  owner;  and  on 
the  8th  of  November  these  summonses  were  taken 
out   against   him.      The   point    we    have   now   to 
consider    is   whether    the    six    months   ran   from 
the   expiry   of   the   fourteen   days   above   referred 
to  or  whetiier  they  ran  either  from  the  time  when  the 
bills  were  given  to  the  builder  (in  which  case  some  of 
the  summonses  would  be  out  of  time),  or  whether 
they  ran  from  the  date  of  the  notices  to  the  owner  on 
the  20th  of  October,  1900  (in  which  case  none  of  them 
would  be  out  of  time).    The  material  words  of  section 
11  of  the  Summary  Jurisdiction  Act,  1848,  speak  of 
the  time  '*  when  the  matter  of  such  complaint  arose," 
and  I  agree  it  would  be  quite  possible  to  hold,  as  we 
are  invited  by  the  appellant  to  do,  that  the  *'  matter 
of  complaint  arose  "  when  there  was  a  neglect  to  pay 
the  fees  after  fourteen  days  by  the  builder.    It  seems 
to  me,  however,  that  we  ought  not  to  take  that 
view  because  at  that  time  the  whole  of  the  matter 
of    complaint   was   clearly    not    ascertained.      For 
instance,  some  of  the  fees  under  the  Act  required 
calculation  and  under  those  drcumitances  the  prin- 
ciple enunciated  in  Poole  and  Forden  Highway  Board 
V.   Gunning,  51  L.  J.  M.  G.  49,  30  W.  B.  Dig.  89, 
applies— namely,  that  at  that  time  the  amount  could 
not  be  so  ascertained  as  to  require  the  debtor  to  pay. 
As  against  the  builder  I  thinx  the  time  woidd  run 
from  the  date  when  the  bills  were  sent  to  him.    As 
against  the  builder,  I  think  we  must  hold  that  time 
did  not  run  until  be  had  received  a  bill  under  sub- 
section 2  before  referred  to.    What  we  have  to  do  is 


to  consider  when  there  was  a  default.  I 
myself  say  that  the  neglect  of  the  owner  to  pay  is 
default  of  the  builder  was  soch  a  default  as  woaU 
make  tiie  six  mfy"t^f  begin  to  nm,  until  this  fee  biDB 
have  been  served  on  him.  During  iha  axgnnisntit 
was  contended  on  behalf  of  the  anpellaat  thai  hs 
ought  not  to  be  ordered  to  pay  the  moDey  tvioe 
over.  That  is  a  question  which  we  have  no  jorisdic- 
tion  to  deal  with,  although  no  doubt  under  tte 
drcumstanoes the  failure  (nthe buiider has  woikeds 
substantial  hardship  on  the  buildmg  owner.  For  the 
reasons  I  have  stated  none  of  the  summosiMS  wen  in 
my  opudon  issued  too  late,  and  the  deoision  of  ihs 
magistrate  must  tibierefore  be  affirmed. 

LiLWBAKOB,  J.,  conoorred. 

SoUcitoni,    WeOt    King,    Adami,   A    Co.;   S.  G« 
Bamard. 


May  3. 


K.  B.  Div. 
(Lord  Alverstone,  L.CJ.,  | 
and  Lawrance,  J.) 

Willis  v.  Loyick.  (o.) 

County  court— PracHce—Notice  of  statutory  de/a 
Gaming  Act,  1892  (55  Vict.  c.  9),  s.  1— Cbiin«y  Cowt 
Bulea,  1889.  ord.  10,  rr.  10,  18a. 

The  Gaming  Act,  1892,  created  a  statutory  defence,  <f 
which  it  is  neceeaary  for  the  defendant  to  give  notUe 
under  the  County  Court  J^ulee,  1889,  ord.  10,  r.  18a. 

Appeal  from  the  Westminster  Cbunty  Court 
The  plaintiff  brought  an  action  in  the  county  oooit 
claiming  from  the  defendant  the  sum  of  £8  159.  lOd., 


of  which  the  particulars  were  as  follows : — 

«1900,  October  21-27.— To  25  per  oent  com- 
mission in  cash  received  by  the  defendant  on  the 
introduction  of  plaintiff,  and  on  which  commission 
was  agreed  to  be  paid — cash  received,  £11  15s.  2d.; 
commission,  £2  Ids.  lOd. 

November  4-10.— The  like ;  cash  received,  £38  Os.  5d. 
-— commisiion,  £9  10s.  Id." 

Oredit  was  given  for  £3  Ids.  Id.,  cash  received  m 
account. 

Tliere  was  an  alternative  dsim  for  money  had  snd 
received  bv  the  defendant  for  the  use  of  the  plaintiC 

The  only  answer  to  this  claim  set  tip  by  tiie 
defendant  at  the  trial  was  that  the  contract  on  idiich 
the  plaintiff  relied  was  void  by  the  Qaming  Act, 
1892  (55  Vict  c.  9),  s.  1. 

The  county  court  judge  gave  judgment  for  the 
plaintiff  on  the  ground  that  no  notice  of  the  defence 
had  been  given  in  pursuance  of  the  County  Oonit 
Bules,  ord.  10,  rr.  10  and  18a. 

Magee,  for  the  defendant.— It  is  not  necesssiyto 
give  notice  of  a  statutory  defence  when  the  aotioo  is 
based  upon  an  iU^al  contract:  Scott  v.  Bnnm, 
Doering,  McNah,  d  Co.,  41  W.  B.  116,  [1892]  2  tt  B. 
724.    Ex  turpi  catua  non  oritur  acUo. 

See  also  Brutton  v.  Branson,  [1898]  2  Q.  B.  219, 48 
W.  B.  Dig.  41. 

WUdey  Wright  and  H.  L.  Ormtby,  for  the  plainti£^ 
were  not  called  on. 

Lord  Alyebstokb,  L.O.J.— The  county  court  jadge 
has  decided  that  the  defence  that  the  contract  sued  on 
was  void  by  virtue  of  the  Gaming  Act,  1892,  osnsot 
be  raised  unless  notice  thereof  has  been  j;iven  under 
ord.  10,  rr.  10  and  18a,  of  the  Oounty  Court  BoleSr 
1887.    Bole  10  provides  that  «<  where  the  defends&t 

(a.)  Beported  by  C.  G.  Wilbraham,  Esq.,  Bariister- 
at-Law. 
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intends  to  rely  upon  any  of  the  grounds  of  defence 
mentioned  in  roles  11,  12,  13,  14,  15,  16,  17,  18,  19, 
and  20  of  this  order,  or  npon  any  oonnterdaLm,  he 
shall  file  a  notice  statisg  fliereon  his  name  and 
address,  together  with  a  concise  statement  of  such 

grounds,  five  dear  days  before  the  return  day.^  •  •  •" 
nle  18a  provides  tiiat  ''when  in  any  action  the 
defendant  relies  upon  any  statutory  defence,  or  any 
defence  of  which  he  is  required  by  any  statute  to 
give  notice,  he  shall  in  his  statement  set  forth  the 
year,  chapter,  and  section  of  the  statute,  or  the  short 
title  thereof,  and  the  particular  matter  upon  which  he 
relies."  The  county  court  judge  thought  that  the 
defence  raised  by  the  defendant  came  within  these 
words. 

On  the  particulars  of  claim  the  action  might  have 
been  maintainable  and  the  commission  recoverable, 
notwithstanding  the  Gaminff  Acts ;  no  one  could  tell 
on  the  face  of  the  particulars  that  they  involved  a 
gaming  transaction.  I  do  not  lay  down  any  rule  as 
to  what  a  statutory  defence  is ;  I  agree  with  what 
Wills,  J.,  said  in  BruUon  v.  Branson,  and  I  think  the 
ground  of  his  decision  is  one  on  which  we  may  fairly 
act.  That  was  a  case  under  the  Statute  of  Frauds,  and 
Wills,  J.,  pointed  out  that  the  non-existence  of  a 
writing  to  satisfy  the  statute  had  always  been 
treated  as  a  matter  of  defence  and  that,  if  it  was  a 
d^ence,  it  was  a  statutory  defence.  Mr.  Magee  says 
that  that  reasoning  cannot  apply  to  a  statute  passed 
so  recently  as  1892,  but  it  is  a  gaming  statute  and 
for  many  years  the  defence  that  a  wagering  contract 
cannot  be  enforced  has  been  held  to  be  a  defence 
which  must  be  specially  pleaded.  I  have  no  doubt 
that  the  county  court  judge  was  right  in  disallowing 
the  defence,  because  no  one  could  know  from  the 
particulars  of  daim  what  defence  was  going  to  be 
nused. 

It  is  dear  that  the  Court  of  Appeal  in  Scott  v. 
Brown  thought  fit  to  deal  with  this  point  as  a  matter 
of  law,  but  no  rule  was  laid  down  in  cases  where 
the  county  court  judge  thinks  that  the  defence  is 
stetutory  that  he  must  allow  it  to  be  raised  or 
adjourn  the  trial  to  enable  the  defendant  to  give 
notice.  We  should  be  interfering  with  a  useful  rule 
if  we  overruled  the  county  court  judge's  decision  in 
this  case. 

liAWRAiTGlB,  J.,  concurred. 

Solidtor  for  the  defendant,  H.  A.  Orey, 

Solidtor  for  the  plaintiff,  J,  F*  Bonney. 


Aoril  30. 


K.  B.  Div. 
(Lord  Alverstone,  L.O.J., 
and  Lawrance,  J.) 
DuoKWOBXH  V.  Lakoashibe  and  Yobeshibb  Rail- 
way Co.  (a.) 
Bailway  company^Passenger—Ticket-^Incorporation  of 
eondUions—Delay  caiMcd  by  negligence  of  company — 
Liability  of  company  for  loss  to  pctssenger, 
D,  travelled    by  an  early  workman's  train,  which 
arrived  late,  and  he  consequently  lost  a  day*s  wages. 

Held,  that  the  railway  company  were  not  liable, 
because  the  printed  notice  on  the  back  of  the  ticiket^to 
the  effect  that  the  departure  or  arrival  of  the  trains  at 
the  times  specified  in  the  time-table  was  not  guaranteed 
nor  were  the  company  under  any  circumstances  to  be  held 
responsible  for  delay  or  detention,  however  occasioned,  or 
any  consequences    arising  therefrom — was  a  condition 

(a.)  Reported  by  Bbskine  Beid,  Esq.,  Barrister- 
at-Law. 


incorporated  into  the  contract ;  and  therefore  the  plaintiff 
could  not  recover,  notwithstanding  that  the  dday  was 
caused  by  the  admitted  negligence  of  the  defendants. 

Appeal  by  the  railway  company  from  the  dedsion 
of  his  Honour  Judge  Bompas,  sitting  in  the  Burnley 
County  Court,  who  gave  judgment  for  the  plaintiff 
in  an  action  raising  the  question  of  liability  of  the 
oomoany  to  compensate  a  passenger  for  loss  of  a  day's 
wages  due  to  the  admitted  negligence  of  the  company, 
whereby  the  train  by  which  Bie  plaintiff  travelled 
was  late  in  arriving  at  Burnley. 

The  defendante,  the  Lancashire  and  Yorkshire  Bail- 
way  Co.,  are  accustomed  to  run  a  train  for  workmen 
every  morning  from  Bose-grove  to  Burnley. 

The  usual  time  taken  is  three  minutes,  the  train 
being  timed  to  start  at  5.45  and  arrive  at  5.48. 

On  the  18th  of  October  the  plaintiff  took  a 
workman's  ticket  by  this  train. 

The  train  sterted,  but  before  reaching  Burnley 
was  stopped,  the  sienals  having  been  left  against  it  by 
the  negligence  of  the  signalman. 

The  tram  did  not  arrive  until  ten  minutes  past  six 
— that  is,  twenty-two  minutes  late. 

The  plaintiff  was  a  weaver  at  a  mill,  and  was  going 
to  his  work.  He  went  straight  to  the  mill,  but  he 
found  on  getting  there  that  another  weaver  had 
been  already  put  m  his  place,  and  he  lost  his  day. 

He  then  brought  this  action  in  the  county  court  to 
recover  4i.  6d.,  his  day's  wases. 

The  defendants  admitted  the  negligence  of  the 
signalman,  but  said  the  ticket  was  iisued  subject  to 
the  regulations  contained  in  the  company's  time- 
tebles. 

Under  the  heading  '*  General  Begulations"  was 
this  notice :  **  The  hours  or  times  steted  in  the  com- 
pany's time-books,  tebles,  bills,  and  notices  are 
•  appointed  as  those  at  which  it  is  intended,  so  far  as 
curcumstances  will  permit,  the  passenger  trains  should 
arrive  at  and  depart  from  the  several  stetions,  but 
their  departure  or  arrival  at  the  times  steted,  or  the 
arrival  of  any  train  passing  over  any  portion  of  the 
company's  lines  in  time  for  any  nominally  corre- 
sponding train  on  any  other  portion  of  their  lines  is 
not  guaranteed;  nor  will  the  companv  under  any 
dicumstances  be  held  respondble  for  delay  or  deten- 
tion, however  occasioned,  or  any  consequences  arising 
therefrom.  The  right  to  stop  the  trains  at  any 
stetion  on  the  lines,  although  not  marked  as  a 
stopping  stetion,  is  reserved." 

The  learned  judge  was  of  opinion  that  a  contract 
was  implied  by  the  issuing  of  the  ticket  that,  having 
taken  the  passenger  into  we  train  and  started  it,  the 
defendante  would  take  reasonable  care  to  carry  him, 
not  only  in  safety,  but  with  reasonable  speed,  to  his 
destination,  and  he  did  not  think  the  notice  in  the 
regulations  abrogated  this  contract,  and  that  as  it 
was  admitted  that  through  the  negligence  of  the 
defendante'  servante  the  defendants  had  taken  an 
unreasonable  and  wholly  unnecessary  time  in  carry- 
ing the  plaintiff  between  the  two  stetions  indicated 
on  his  ticket,  he  gave  judgment  for  the  plaintiff  for 
the  sum  dsimed. 

The  railway  company  appealed. 

0.  A,  Rtmell,  K.G.,  and  Hogg,  for  the  railway 
company,  contended  that  notwithstending  their  ad- 
mitted negligence,  they  were  protected  by  the  con- 
dition and  were  entiUed  to  succeed  on  the  authority 
of  Le  Blanche  v.  London  and  North-  Western  Bailway  Co., 
24  W.  B.  808,  1  C.  P.  D.  286,  and  McCartan  v. 
N&rth'Eastem  Railway  Co.,  54  L.  J.  Q.  B.  441,  33 
W.  B.  Dig.  175. 

F.  H  Mdlor,  for  the  plaintiff,  contended  that, 
negligence  being  admitted,  the  plaintiff  was  entitied 
to  judgment. 
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Lord  Alybbstone,  L.CJ. — In  my  opinion  the 
deoiaioDs  of  the  Court  ol  Appeal  are  too  gtrong  to 
allow  of  our  aooepting  the  argument  for  tJie  plaintiff. 
It  might  have  been  open  to  the  courta  to  dedde 
otEerwise  originally,  and  it  is  pocnibljr  still  open  to 
the  House  of  Lords  so  to  dedde.  But  it  has  long  been 
held  in  decisions  landing  on  this  court  that  there  is  no 
limit  on  the  conditions  that  may  be  imposed  with 
reference  to  passenger  traffic  by  railways.  The  cases 
with  reference  to  carriage  by  sea  depend  on  other 
considerations.  If  th<)  matter  were  absolutely  res 
inUgra,  a  good  deal  might  be  said  in  favour  ol  the 
view  that  words  not  pointing:  to  negligence  of  the 
company  ought  not  to  be  held  to  cover  negligence. 
But  the  judgments  of  the  Oourt  of  Appeal  are  oon- 
dusive  on  tlus  point  In  Le  Blanche  v.  London  and 
North-Western  Baxlioay  Baron  Cleasby  tho^ht  that 
even  the  conditions  m  that  case  were  sufficient  to 
enable  the  court  to  enter  judgment  for  tbe  defendants ; 
but  the  other  members  of  the  court  thought  that  titie 
words — which  are  not  in  the  condition  in  the  present 
case — that  '*  every  attention  will  be  paid'  to  ensure 
punctuality  as  far  as  possible*'  made  the  case  one  in 
which  the  plaintiff  might  be  able  to  succeed,  and  one 
in  which  there  might,  therefore,  be  a  new  trial.  In 
McCarian  v.  NorVi-Ecutem  Railway ^  where  those 
words  were  absent,  judgment  was  entered  for  the 
defendants.  And  in  Le  Blanche  v.  London  and  North- 
Western  Bailway  Meliish,  L.J.,  and  other  members  of 
the  court  pointed  out  that  had  the  words  in  question 
been  absent  in  that  case,  the  result  would  have  been 
different.  It  is  quite  imposuble  that  such  learned 
judges  should  have  delivered  the  judgments  they  ^ 
If  they  had  noi;  thought  that  such  a  condition  as  that 
in  the  present  case  would  cover  negligence.  (Hie 
appeal  must  therefore  be  allowed,  but  in  view  of  the 
importance  of  the  case  leave  to  appeal  will  be  given. 

Lawbanoe,  J.,  concurred. 

Solicitors,  Woodcock^  Rylandf  A  Co,,  for  (7.  Moorhouae, 
Manchester;  Preston,  Stow,  &  Preston,  for  J*  C. 
Waddington,  Burnley. 


K.  B.  Div.  J 

(Lord  Alventone,  L.C.J. ,  [  Apfil  23. 

and  Lawrance,  J.)       J 

BoBBBTBOir  (Appellant)  v.  King  {Ee^ponderU)  (a.) 

Local  government — Working  classes— Dwelling-houMS 
—  Closing  order — Housing  of  the  Working  C tastes  Act, 
1890  (63  &  54  Vict.  c.  70),  m.  29,  32  (2). 

Where  proceedings  under  section  32  of  the  Housing  of 
the  Working  Classes  Act,  1890,  are  taken  hy  the  local 
authority  against  the  owner  of  any  du^elling-house  for 
closing  of  the  same,  on  the  ground  that  it  is  unfit  for 
human  habitation,  the  fact  that  ^uch  dwelling-house  has 
already  been  voluntarily  closed  by  the  owner  to  human 
habitation,  and  has  been  kept  so  closed,  is  no  objection  to 
a  closing  order  leing  made. 

Section  29,  ivhich  defines  **  dwelling-house**  as  ^^  any 
inhabited  building,**  was  not  intended  to  negative  tlie 
natural  meaning  of  sections  32  and  33. 

Th's  was  a  case  stated  for  the  opinion  of  the 
court  by  E.  M.  B  Welby,  Esq.,  stipendiary  magistrate 
for  Sheffield. 

Application  was  made  to  the  magistrate  by  the 
appellant,  John  Bobertson,  the  medical  officer  of 
health  for  the  dty  of  Sheffield,  under  section  32  of 

(a.)  Beported  by  E.  G.  Stillwell,  Esq.,  Barrister- 
at-Law. 


Housing  of  the  Working  daases  Act^  1890,  for  a 
closing  order  in  respect  of  three  dweUhi^ -houses  on 
the  ground  that  tiiey  were  in  a  state  so  mjurioua  to 
health  as  to  be  unfit  for  human  habitation. 

The  respondent,  Elizabeth  King,  was  the  owner  of 
the  premises. 

At  the  hearing  it  appeared  that  the  houses  were 
old  building!,  and  for  a  long  period  after  they  wen 
built  had  been  occupied  ana  inhabited  ae  dwelling- 
houses,  but  that  at  the  date  of  the  complaint  they 
were  unfit  for  human  habitation  within  the  mnanfng 
of  the  Act  inasmuch  as  they  were  in  a  dirty  and 
ruinous  and  dilapidated  state,  and  some  filthy  and 
other  accumulations  on  the  premises  had  very  pro- 
bably become  a  nuisance  for  which  proceedings  imdsr 
the  Public  Health  Act  might  be  taken. 

It  appeared,  further,  that  the  late  owner  of  the 
houses  had  more  than  five  years  ago  closed  them  to 
all  purposes  of  human  habitation,  and  that  they  had 
never  since  been  used  for  or  reopened  to  such 
purposes  by  him  or  anyone  else. 

It  appeared,  further,  that  the  respondent  had  onlf 
recently  come  into  possession  of  the  premiaea,  and 
that  she  had  no  intention  of  having  them  used  for 
human  habitation  as  they  tiien  were,  but  it  did  not 
appear  whether  any  intention  had  been  formed  or 
not  as  to  allowing  them  to  remain  as  they  were  or  of 
renderinff  them  fit  for  human  habitation,  if  they 
could  soM  made,  or  of  demoUdiing  them  and  putting 
new  dwelling-houses  or  other  buildings  on  the  site 
or  turning  them  to  other  purposes. 

At  the  hearing  it  was  argued  that  by  section  82  (S) 
proceedings  may  be  taken  for  the  ezpreas  purpose  of 
causing  dwelling-houses  to  be  closed,  whether  tbe 
same  be  occupied  or  not,  and  that  tiie  subsequent 
proceedings  set  out  in  sections  32,  33,  34,  &o.,  cannot 
DC  put  ia  force  unless  there  has  been  a  doting  order. 

The  learned  magistrate  refused  to  make  a  closing 
order.  He  considered  that  the  premises  had  been  a 
long  while  ago  closed  to  human  habitation,  as  much 
at  tiiey  would  be  by  a  olosinR  order  and  had  been  so 
kept  ever  since ;  and  that  they  had  therefore  bean  dosed 
as  to  being  dwelling-houses  as  defined  by  aeotioa  29  of 
the  Act,  and  had  been  voluntarily  put  where  a  closing 
order  would  put  them,  and  had  been  kept  so  dosedever 
since;  and  that  whatever  nuisance  or  other  like 
proceedings  their  owner  might  be  liable  to  there  vts 
a  want  of  f oimdation  for  a  closing  order  iriien  the 
premises  had  been  voluntarily  dosed  to  such  use  and 
kept  so.  If  the  owner  had  in  some  way  caused  or 
allowed  the  premises  to  be  reopened  for  purposes  of 
human  habitation  a  dosing  order  might  be  nuide 
whether  they  were  occupied  or  not ;  but  the  owner 
had  not  done  so;  and  an  application  to  dose  them 
might  be  made  as  soon  as  there  was  something  to 
show  that  they  were  hdd  opesi  to  human  oconpaboo, 
whether  they  were  occupied  or  not  He  accordingly 
refused  to  make  an  order. 

Against  this  decision  the  appellant  stated  jQi0 
following  pounds  of  objection:  That  the  premisei 
were  dwelUng-houses  within  the  meaning  of  ^ 
Housing  of  the  Working  Glasses  Act,  1890;  thtt 
section  29,  defining  a  dwelling-house  as  any  io-  | 
habited  building,  provided  that  such  definition  shall 
apply  "  unless  the  context  otherwise  requires,"  ^ 
under  section  32  (2)  the  context  otherwise  teqmm 
and  provides  that  the  provisions  of  section  32  shsil 
applv  whether  the  premises  are  occupied  or  not;  tb^  i 
the  buildings  were  xmoccupied  dwelling-houses,  and 
that  there  was  no  evidence  of  permanent  abandoo- 
ment  of  the  buildings  as  dwelling-houses,  uiasmnoh 
as  they  had  not  been  adapted  for  any  other  pnipoiB 
and  might  at  small  cost  and  in  the  course  of  a  dsy  ^ 
two  be  made  fit  for  human  habitation. 

The   question  for  the  decision  of  the   court  was 
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whether  under  the  oiroomstanoefl  the  olodoff  order 
Applied  lor  should  have  keen  ref  lued  or  grants 

B.  Browne^  K,C»9  appeared  for  the  appellant. 

No  one  appeared  on  behalf  of  the  respondent. 

Lord  Alvskbtonb,  L.C.J.— I  think  the  learned 
stipendiary  ought  to  have  made  the  order  in  this  ease. 
Without  in  any  way  straining  the  words  of  the  Act, 
I  think  that  the  real  object  of  these  sectioDS  is  to  be 
oanied  oat ;  and  the  object  obviously  is  that  if  the 
owner,  on  notice  being  given  him,  does  not  put  the 
hoa»e  into  a  proper  condition,  certain  consequences 
•hall  follow.  As  I  understand  the  very  lengthy 
reasoning  of  the  learned  stipendiary  he  thought  that 
because  for  five  and  a-hidf  years  the  owner  had 
neglected  to  let  these  houses,  so  that  they  were 
obviously  unfit  for  habitation,  and  were  not  in  a 
halHtable  condition,  therefore  they  were  not  inhabited 
buildings  within  the  meaning  of  section  29. 

I  thi2k  that  section  29  was  not  intended  to  negative 
the  natural  meaning  of  sections  32  and  33.  That 
non-inhabitancy  is  not  an  objection  to  the  order  is 
absolutely  clear  because  the  words  are  *' whether 
OGcnpied  or  not,"  and  the  moment  you  get  that,  jou 
have  to  ask  yourself — ^how  long  must  it  have  been 
unoccupied.  I  think,  as  Mr.  Browne  very  frankly 
said,  he  could  not  tell,  on  the  face  of  the  learned 
stipendisry's  reasons,  what  he  would  have  said 
supposing  the  house  had  been  unoccupied  for  six 
months.  I  think,  although  the  houses  are  in  that 
condition,  they  are  houses ;  they  are  dwelling-houses, 
primd  facie ;  and  I  do  not  think  that  the  statement, 
*'  dwelling-house  shall  mean  an  inhabited  building," 
taken  with  the  context  and  the  other  sections, 
makes  it  necessary  for  us  to  limit  the  words  to  in- 
habited dwelling-houses.  Under  the  drcumstances  I 
think  the  fact  wat  they  have  been  for  five  and  a-half 
years  not  occupied  is  no  objection  in  la  ir  to  t^e  learned 
mag^trate's  order  being  made.  As  I  pointed  out  just 
now,  no  hsrm  is  done  because  the  owner  of  the 
property,  if  he  does  not  want  the  houses  pulled  down, 
can  nuuro  them  fit.  Then,  of  course,  the  closing 
order,  which  only  closes  them  until  they  are  fit. 
practically  will  have  no  operation  against  him.  I 
think  that  this  appeal  should  be  allowed. 

liAWBANCE,  J. — I  am  of  the  same  opinion. 

Appeal  allotoed. 

Solicitor,  E.  Bayer,  ShefiBeld. 


April  22,  23. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  [ 

and  Lawrence,  J.)       j 

The  Kino  v,  Norfolk  Coukty  Cottncil. 
Ex  parte  Gbexn.  (a.) 

Local  govemment^BigM  of  way — Obstrudion  to— Duty 
of  dietriot  council  to  take  legal  proceedings  for  protec' 
Hon  of  public  right  of  way — Transfer  of  duty  to 
county  council — Local  Government  Act^  1894  (56  ^  57 
Vict  c.  73),  8.  26,  sub-sections  1,  3,  4. 

In  an  action  by  the  owners  of  an  estate  against  private 
persons  for  an  alleged  trespass  in  removing  certain 
obsttides,  erected  by  the  plaintiffs,  to  an  alleged  public 
right  of  way  over  such  estaie^  the  county  council^  where 
the  parish  council  have  appealed  under  section  26  of  the 
Local  Oovemment  Act,  1894,  to  tJie  rural  district  council 
for  assistance  in  protecting  such  right  of  loay,  and  the 
rural  district  council  have  refused  or  failed  to  take  any 

(a.)  Beported  by  E.  Q.  Stillwbll,  Esq.,  Barrister- 
at-Law. 


proceedings  in  consequence,  are  authorized  under  such 
section,  on  petition  by  the  parish  council,  to  ixiss  a  resotit- 
tion  that  the  powers  and  duties  conferred  upon  the  rural 
district  council  by  such  section  shall  be  transferred  to  the 
county  council,  and  that  the  county  council  shall  contribute 
toufards  the  costs  of  the  defendants  in  the  action. 

In  this  cue  a  rule  nisi  for  a  certiorari  had  been 
obtained  calling  upon  the  county  council  of  the 
county  of  Norfolk  to  show  cause  why  a  certain  order 
or  resolution  passed  by  them  on  the  13th  of  October, 
1900,  with  reference  to  an  action  then  pending  in  the 
Chancery  Division,  in  which  Sir  Edward  Green,  Bart.» 
and  Edward  Lycett  Qreen  were  plaintifb,  and  Charles 
Ellis  and  William  French  were  defendants,  should  not 
bequashed. 

]nom  the  pleadings  in  the  action  it  appeared  that 
the  plaintifa  were  respectively  tenant  in  possession 
and  owner  of  the  Ken  Hill  estate  in  the  parish  of 
Snettishem,  in  the  county  of  Norfolk. 

A  part  of  the  estate  consisted  of  enclosed  woods  and 
coverts  and  lands  and  marshes. 

On  the  15th  of  October,  1899,  the  defendants,  in 
the  assertion  of  an  alleged  highway  through  the 
woods  and  coverts  and  over  the  land  and  marshes, 
demolished  the  fences  and  barriers  which  had  been 
erected  by  the  plaintLQEs  and  removed  a  notice  board 
warning  the  pubUc  that  there  was  no  public  foot- 
path. 

The  plaintiffs  claimed  damages  for  the  trespass  and 
a  dechmtion  as  to  the  alleged  right  of  way. 

The  Snettisham  Parish  Council  appealed  to  the 
Docking  Bural  District  Council  to  assist  them  in 
maintaining  the  right  of  the  villagers  to  the  foot- 
path. 

The  district  council,  not  having  sufficient  funds,  and 
being  unable  to  make  a  special  rate,  refused  to  do  so, 
wheroupon  the  parish  council  appealed  to  the  county 
council  to  protect  the  right  of  the  parishioners,  and 
at  a  meeting  of  that  council  on  the  13th  day  of 
October,  1900,  it  was  resolved : 

*'  That  the  powers  and  duties  of  the  Docking  Bural 
District  Cbuncil  under  section  26  of  the  Local 
Government  Act,  1894,  in  respect  of  the  alleged 
unlawful  obstruction  of  a  public  right  ot  way  along 
the  Ken  Hill  footpath,  in  the  parisu  of  SnettLsham, 
be  transferred  to  the  county  council;  and  that  the 
county  council  do  contribute  towards  the  defendants' 
costs  of  the  action  pending  in  the  Chancery  Division 
in  this  matter." 

It  was  now  sought  to  quash  the  above  resolution 
upon  the  ground  tuat  it  was  illegal  and  not  authorized 
by  section  26  of  the  above  Act. 

It  was  agreed  that  the  court  should  now  deal  with 
the  matter  upon  the  basis  that  tiie  resolution  was  an 
order  such  as  could  be  removed  by  certiorari  under 
section  80  of  the  Local  Government  Act,  1888. 

The  Local  Government  Act,  1894,  provides  as 
follows :  Section  26  (1),  «  That  it  shall  be  the  duty  of 
every  district  council  to  protect  all  public  rights  of 
way,  and  to  prevent  so  far  as  possible  the  stopping  or 
obstruction  of  any  such  right  of  way.     •    .    . 

(2)  *'  A  district  council  may,  with  the  consent  of  the 
county  council  for  the  county  within  which  any  com- 
mon land  is  situate,  aid  persons  in  maintaioing  rights 
of  common  where,  in  the  opinion  of  the  coimdl,  the 
extinction  of  such  rights  would  be  prejudical  to  the 
inhabitants  of  the  district.    •    •     ,** 

(3)  "A  district  coundl  may  for  the  purpose  of 
carrying  into  effect  this  section  institute  or  defend  any 
legal  proceedings,  and  generally  take  such  steps  as 
they  oioem  expedient.'* 

(4)  y  Where  a  parish'  council  have  represented  to 
the  district  coun^  that  any  public  right  of  way 
within  the  district  or  an  adjoining  district    •    •    . 
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baa  been  xmlawfaUy  stopped  or  obstmoted  •  •  •  it 
sball  be  tbe  dnty  ox  the  outrict  ooTmoil,  imleBfl  satisfied 
that  the  allegatioDs  of  sooh  representation  are  in- 
correct, to  take  profjer  prooeedings  aooordingly ;  and 
if  the  district  council  refose  or  fail  to  take  any  pro- 
ceedings in  consequence  of  such  representation,  the 
parish  council  ma^  petition  the  county  council  •  •  . 
and  if  that  council  so  resolve  the  powers  and  duties 
of  the  district  council  under  this  section  shall  be 
transferred  to  the  county  council.'' 

C.  A.  BusieU,  K.C.  {Fleetwood  Pritchard  with  him), 
showed  cause  on  behalf  of  the  county  coundUL— The 
only  point  ii  whether  the  resolution '  of  the  county 
coundl  was  ultra  virea  or  not.  Tbe  position  of  the 
county  councQ  is  defined  by  section  26,  sub-section  4. 
of  the  Local  Government  Act,  1894,  and  the  council 
in  acting  as  they  did  were  actiniK  within  their  le^ 
rights  under  that  sub-section.  There  is  no  authority 
for  the  proposition  that  they  were  acting  illegally. 
The  district  council  on  inquiry  was  in  favour  of  taking 
steps,  but  the  question  of  funds  arose,  and  that  body 
found  they  ootdd  not  make  a  special  rate  and  there- 
fore they  could  not  support  tne  defendants  in  the 
action.  The  county  counofl  cannot  perform  their 
duty  in  this  case  except  by  aiding  the  defendants. 
The  rule  should  therefore  be  dismissed. 

Bawlineon,  K.0»  (G,  Ovrdan  with  him),  showed 
cause  on  behalf  of  the  defendants  in  the  Chancery 
action. 

B.  A.  AfCall,  K.G.  and  F.  K.  NoHh  ((7.  H. 
Bwardon  with  them),  in  support  of  the  rule.— The 
rule  should  be  made  abeomte.  The  Legislature 
has  not  authorized  the  county  council  to  spend  the 
county  money  in  aiding  defendants  in  such  a  case  as 
the  present  one.  The  ratepayers'  money  would  be 
spent  in  litigation  over  which  they  have  no  control. 
Sub-section  2  of  section  26  only  gives  the  district 
council  a  permissive  power.  If  the  contention  on 
behalf  of  tne  couniy  council  is  correct  a  local  body 
will  never  fight  a  right  of  way  case  but  always  leave 
it  to  the  county  councU  to  do  so. 

Lord  Alvbbstoke,  L.C  J. — This  question  is  not 
altogetiier  free  from  doubt,  but,  in  my  opinion,  we 
cannot  make  this  rule  absolute.  Section  26,  sub- 
section 1,  imposes  upon  every  district  council  the  (^uty 
of  protecting  all  public  rights  of  way,  and  preventing, 
as  far  as  is  possible,  the  stopping  or  obstruction  of 
any  such  right  of  way.  Sub-section  3  provides  that 
'*  a  district  council  may,  for  the  puipose  of  carry  insr 
into  effect  this  section,  institute  or  defend  any  legiu 
proceedings,  and  generally  take  such  steps  as  they  deem 
expedient."  Now,  it  is,  of  course,  possible  to  construe 
those  words  as  onlymeaning  instituting  any  proceeding 
in  their  own  name  or  defending  any  legal  proceed- 
ings brought  against  them,  but  I  think  that  would  be 
putting  too  narrow  a  construction  on  them.  In  the 
first  place  there  are  many  proceedings  which,  insti- 
tuted on  behalf  of  public  bodies,  may  have  to  be 
taken  in  the  name  of  the  Attotney-Qeneral,  and,  with 
regard  to  defending  these,  it  seems  there  are  many 
oases  in  which  it  is  quite  as  probable  the  action  wiU 
be  brought  against  a  private  individual  or  a  servant 
of  a  dis&iot  council  as  a^;ainst  a  district  council. 

In  my  opinion  a  district  council  may,  in  discharge 
of  their  duty  to  prevent  an  obstruction  to  a  pulmc 
right  of  way,  defend  legal  proceedings  brought 
against  their  surveyor  who  has  been  instructed  by 
them  to  pull  down  me  obstruction. 

Now,  m  the  present  case,  before  the  council  are 
assumed  to  have  intervened  at  all,  an  action  is 
brought  against  two  private  persons  who  had  pulled 
down  an  obstruction,  and  it  is  suggested,  though  the 


suggestion  does  not  appear  to  be  justified,  that  thsM 
twopenona  would  not  DC  able  to  pay  the  costs.  Itii 
possible  that  the  plaintiffii  might  not  have  seounty 
for  their  costs,  but  they  have  brought  their  aotioa 
against  the  persons  who  pulled  down  the  obstmotian 
and  there  is  nothing  in  the  Act  that  gives  to  these 
particular  plaintiffii  the  benefit  of  any  security  for 
costs  that  might  be  payable  by  the  defendants. 

Assuming  in  the  present  case  that  the  disbiot 
council  had  been  minded  to  take  up  the  defence,  I 
thmk  that  they  could  have  done  so  under  sob-sectiooi 
1  and  3. 

It  is  quite  true  that  when  you  look  at  sub-seotioa 
4  it  is  seen  that  the  draughtsman  has  not  ezaotij 
followed  the  same  language  as  is  employed  in  the 
previous  sub-sections;  for  instance,  sab-seotion  4 
does  not  refer  to  '<  steps  "  or  **  duty,"  it  simply  epeab 
of  the  district  oounoQ  taking  ''proper  prooeedingi 
accordingly,"  and  when  the  district  ooancol  refuses  or 
fails  to  take  any  such  proceedings  *'  the  parish  council 
ma^  petition  the  county  oounoil  for  the  county  within 
which  the  way  or  waste  is  situate,  and  if  that  oonndl 
so  resolve  the  powers  and  duties  of  the  district 
ooundl  under  this  section  shall  be  trsnsf ened  to  the 
county  connciL" 

This  does  not  seem  to  me  to  be  a  case  where  the 
intention  of  the  section  is  such  as  to  enable  us  to  draw 
any  conclusion  between  the  exact  language  of  tfasM 
sub-sections  respectively.  I  think  that  on  the  petitios 
of  the  parish  council  the  county  oonncil  have  all  tfas 
powers  and  duties  of  the  district  council,  and  that 
oeing  so,  having  regard  to  what  I  have  said  as  to 
sub-sections  1  and  3,  the  county  ooundl  can  defsnd 
such  an  action  brought  against  the  surveyor  of  the 
other  autiiority  or  defend  such  an  action  brou^t 
against  other  persons  if  they  think  it  a  proper  actioo 
to  be  defended. 

It  was  suggested  to  us  that  if  the  langnay  of  sub- 
section 4  is  contrasted  with  that  of  sub-seotiou  2  then 
there  is  only  a  permissive  power  to  aid  people  m 
maintaining  rights  of  common,  which  would  If  ad  in 
that  case  to  possible  contribution  by  the  coaaty 
council.  That  may  be  so,  but  I  think  we  ought  not 
to  limit  the  powers  under  the  section  by  finding  that 
the  councils  nave  only  a  permissive  duty  to  assist  inch 
persons,  and  t^t  to  do  so  would  be  dangerous,  as  ve 
mink  tiiere  is  a  general  duty  pnt,  first,  upon  the 
district  oounool,  and  then  upon  the  county  council  in 
their  place,  to  defend  a  right  of  way  and  to  deftnd 
proceedings  taken  a^^st  other  persons  in  respeet  of 
such  right  and  to  assist  sudh  persons.  I  cannot  wy 
the  case  is  free,  from  difficulty,  but,  on  the  whole,  I 
thhik  it  is  not  sufficientiy  dear  to  enable  us  to  nahe 
the  rule  absolute. 

IaAWBANoe,  J.— I  agree. 

RviU  discharged  taUh  costs. 

Solicitors,  Sharpe,  Parker,  <fe  Co.,  for  Foder^ 
Norwich ;  Church,  BeiidelU  <Ss  Co.,  for  Parsons,  Lymv 
Burton,  Teates,  &  Hart,  for  Beloe  A  Beloe,  Lynn. 
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MlLMAir  V.  Laihe. 


CouBT  OP  Appeal. 


From  Q.  B.  Div.  "i 

(A.  L.  Smith,  M.B.,  uid  Yangban  [  May  23. 

Williams  and  Bomer,  L.JJ.)       ) 

MiLMAK  V.  Lane,  (a.) 

Will— Construction — Ihrnw  of  term  to  persona  in  success 
sion — Hemainder  to  **the  heirs  and  assigns  of  the 
survivor,** 

A  testator  by  his  will  devised  certain  lands  to  certain 
persons  in  succession  for  the  term  of  ninety-nine  yeirs  if 
they  should  so  long  live,  and  from  and  after  the  4fter- 
mination  of  the  last  of  the  said  terms  or  the  death  of  the 
survivor,  **  to  the  heirs  and  assigns  of  the  survivor  of 
them  for  ever,** 

Held,  upon  the  construction  of  the  will  as  a  whole,  that 
the  limitation  to  the  heirs  and  assigns  of  the  survivor 
should  he  read  as  one  to  the  heirs  of  the  survivor  and 
their  assigns,  and  not  to  the  heirs  or  appointees  of  the 
survivor;  and  that,  therefore,  the  heir  of  the  survivor 
was  entitled  tt*  the  land  as  against  a  person  who  had 
purchased  the  land  in  fee  simple  from  the  survivor  in  his 
lifetime. 

Appeal  by  tbe  defendant  from  tbe  judgment  of 
liawranoe,  J. 

Tbe  action  was  brought  b/  Amelia  Mdman  against 
iniliam  Lane  to  recover  possession  of  a  farm  called 
Bansoombe. 

The  testator,  John  Vioary,  by  his  will  dated  the 
27th  of  December,  1830,  derised  the  farm  in  question 
to  the  use  of  his  nephew  Bdward  Milman  and  his 
assigns  for  a  term  of  nioety-nine  years  if  he  should  so 
long  live,  and  after  the  determination  of  that  estate 
in  trust  for  sucu  one  or  more  of  the  son  or  sons  of 
Edward  Milman  as  he  should  appoint,  and  in  default 
of  appointment  to  the  use  of  the  neirs  of  the  body  of 
Edward  Milman,  and  in  default  of  such  issue  male 
then  to  the  use  of  the  testator*s  nephew  William 
Milman  for  ninety- nine  years  if  he  should  so  long  live, 
then  to  the  use  of  the  four  sons  of  William  Milman  in 
succession  for  ninety -nine  years  if  each  should  so  Ionic 
live,  and  from  and  after  the  determination  of  the  last- 
mentioned  term  and  estate  or  the  death  of  tbe  sur- 
vivor of  them  the  said  William  Milman  and  his  four 
sons,  then  upon  trust  to  and  for  the  use  of  the  heirs 
and  assigns  of  the  survivor  of  them  for  ever. 

The  testator's  will  was  proved  on  the  5Ui  of 
November,  1831. 

The  testator's  nephew  Edward  Milman  died  on  the 
10th  of  April,  1849,  a  bachelor. 

The  testator's  nephew  William  Milman  and  his  four 
sons  all  survived  the  testator,  one  of  the  sons,  Richard 
Milman,  being  tbe  survivor,  and  he  died  on  tbe  29 (h 
of  December,  1899,  without  issue,  leaving  the  plaintiff 
bis  heiress  at  law  surviving  him. 

DuhniC  his  lifetime  Bichard  Milman  had  sold  and 
conveyed  the  farm  in  question  in  fee  simple  to  the 
defendant. 

The  question  in  controversy  between  the  parties  was 
whether  the  plaintiff,  as  heiress  of  Bidiard  Milmao, 
or  the  defendant,  as  purchaser  from  him,  had  the 
better  title ;  in  oikec  words.  What  was  the  effdct  of  a 
devise  to  **  the  heirs  and  assigns  "  of  a  named  perion 
to  whom  no  particular  freehold  estate  was  limited  ? 

Lawranoe,  J.,  held  that  upon  the  construction  of 
the  will  as  a  whole  the  word  "  assigns"  had  no  con- 
veyancing meaning,  and  that  the  heiress  of  the  sur- 
vivor took  the  land  as  a  persona  designata*  He 
accordingly  gave  judgment  for  the  plaintiff. 

(a.)  Beported  by  W.  F.  Bakry,  Esq.,  Barrister- 
at-Law. 


The  defendant  appealed. 

Warmington,  K,C.,  J.  A,  Foots,  K.C.f  and  Duke^ 
K,C,,  for  the  defendant. 

B.  F.  Norton,  K.C,  M.  W.  McKellar,  and  Alfred 
Loosemore,  for  the  plaintiff. 

Cur,  adv,  vuU. 

May  23.— BoHEB,  L  J.,  read  the  judgment  of  the 
court  as  follows:  The  question  for  our  dedsion  on 
this  appeal  concerns  the  effect  of  the  ultimate  devise 
ia  the  will  of  John  Vicary  of  his  Banscombe  estate, 
after  the  determination  of  the  terms  of  ninety-nine 
years  previouily  created  in  favour  of  the  testator's 
nephew  William  Milman  and  the  nephew's  four  sons 
respectively.    This  ultimate  devise  is  to  the  use  of  the 
heirs  and  assigns  of  the  survivor  of  the  four  sons*    It 
is  to  be  observed  that  in  the  devise  the  estates  granted 
are  legal,  and  further,  that,  as  none  of  the  sons  took 
any  prior  estate  except  in  respect  of  his  term  of 
ninety -nine  years,  the  rule  in  Shelley*  s  case,  1  Oo. 
Bep.  93b,  does  not  apj^ly.    And  it  cannot^be  validly 
urged,  and,  indeed,  it  is  not  contended  on  behalf  of 
the  appellsAit,  that  the  ultimate  gift  can  be  read  as 
one  to  the  survivor  and  his  heirs  and  assigns.     In 
other  words,  it  is  beyond  dispute  thst  the  heirs  of  the 
survivor  take  by  way  of  direct  gift,  and  the  only 
question  is  what  is  the  effect  under  the  drcumstances 
of   the  addition  of   the  words  ''and    assigns"  in 
the   legal    remainder    granted    to   the   heirs   and 
assigns  of  the  survivor.    The  question  is  one  strictly 
of  real  property  law.    The  appellant  asks  the  court 
to  hold  that  the  remainder  is  to  be  read  as  a  gift  to 
such  uses  as  the  survivor  shall  appoint,  and,  in  default 
of  appointment,  or  so  far  as  no  such  appointment 
shali  extend,  to  the  use  of  the  heirs  of  the  survivor. 
It  appears  to  us  that  this  is  asking  the  court  to  imply 
overmuch  by  reason  of  the  employment  of  the  words 
**  and  assigL'S  "  in  the  legal  lioiitation  iu  question*  In 
the  first  place  the  appellant  asks  us  to  change  ^e 
word  "  aisigns  "  into  the  word  *'  appointees.*'  Having 
got  so  far,  he  is  next  embarrassed  by  the  word 
''and,"  which  is  used  in  the  lioutation,  for  there 
would  be  considerable  difficulty  in  determining  tihe 
effect  of  a  legal  remainder  to  the  heirs  and  appointees 
of  a  person  as  persona  designata.    He,  therefore,  next 
asks  us  to  read  *'  or"  for  "  and,"  and  to  treat  the 
limitation  as  one  to  the  use  of  the  heirs  or  appointees 
of  the  survivor.    And  then  he  says  the  way  is  com- 
paratively eaiy   to   read   the   gift  as  one   to   the 
appointees  or  heirs,  and  as  consequently  meaning, 
when  fully  expanded,  the  limitation  he  is  contending 
for.    We  do  not  see  our  way  to  support  this  con- 
tention.   It  is  important  to  notice  that  the  word 
'assigns  "  cannot  have  its  strict  legal  meaning  given 
to  it  in  the  limitation,  unless  it  is  attached  to  the 
word  "heirs,"  so  as  to  mean  their  assigns;  for  the 
sarvivor  of    the  four  so  as  had  no  estate   in   him 
which  he  could  "  assign,"  except  his  term  of  ninety- 
nine  years.    So  that  in  this  limitation  one  has  to 
recognize   tba*;   the   tesrator,    by  using    the   word 
"assigns,"  coild  not,  )n  tbe  ordinnry  legal  sense, 
hsve  mesnt  tbe  assigns  of  the  survivor.    This  being 
so,  and  knowing  how  often  in  conveyancing   the 
word  *<  assigns"  is  unnecessarily  used  as  a  word  of 
limitation  to  show  power  of  alienation  and  nothing 
more,  we  think  it  will  be  doing  far  less  violence  to 
the  words  used  by  the  testator  to  construe  the  limita- 
tion to  the  heirs  and  assigns  of  the  survivor  as  being 
one  to  the  heirs  of  the  survivor  and  their  assigns. 
And  we  think  that  in  the  absence  in  the  will  of  any- 
thing to  show  that  a  contrary  view  should  be  taken, 
such  a  gift  as  we  are  dealing  with  ought  t>  be  so 
Goostrued.    In  the  present  osse  not  only  is  there 
nothing  in  the  wiU  to  support  the  contrary  view,  but 
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ihere  is  much  to  support  the  view  we  have  expteiised. 
For  we  find  constantly  in  this  will  the  word  **  aosignB  " 
pat  in  nnnecessarily,  haviDg  no  conveyancing  virtue  at 
all,  and  as  merelv  declaratory  of  a  power  of  alienation 
in  a  donee  which  he  would  have  without  it.  And, 
f arthf'r,  with  reference  to  the  appellant's  contention 
that  in  tbe  particular  limitation  in  question  the 
testator  meant,  by  using  the  word  '*  assigns,"  to 
give  the  survivor  of  ttie  four  sons  a  power  of 
appointment,  we  find  that,  while  elsewhere  through- 
out his  will  he  coostantly  uses  the  word  assigns  as  a 
mere  conveyancing  word  and  never  as  meaning 
**  appointees,"  where  he  does  wish  to  give  a  power  of 
appointment  he  knows  how  to  do  it  in  proper  terms 
and  in  a  proper  way :  see,  for  example,  we  power 
of  appointment  given  in  ri^gard  to  this  Ranscombe 
property  to  his  n«-phew  Edward  Milman  to  appoint 
ia  favour  of  his  sous.  And,  lastly,  it  is  worthy  of 
obseivation  that  this  will  is  obviously  a  conveyancer's 
will,  .and  is  not  the  persooal  product  of  a  testator 
iguorant  of  law  and  using  untechnical  terms  or 
obviouBly  using  terms  which  have  a  technical  meaning 
in  an  untechnical  sense. 

It  remains  to  add  a  few  words  upon  the 
authorities  beariug  on  thn  point-.  Ia  the  case  of 
Tapner  y.  Merlott,  Willis,  177,  there  is  a  didum  of 
Wides,  C.J.,  to  the  effect  that,  in  such  a  devise 
as  we  have  here,  the  court  might  possibly  imply 
a  power  of  appointment  by  the  use  of  the  word 
*  assigns."  But  the  point  does  not  appear  to  have 
been  argued  before  the  learned  judge,  and  we  gather 
that  he  was  not  expressing  any  concluded  view,  but 
was  merely  stating  an  idea  that  had  occurred  to  him 
which  might  possibly  be  well  founded.  But  in  the 
case  of  Quehted  v.  Michell,  3  W.  K.  435,  24  L.  J.  Ch. 
722,  Eindersley,  Y.C,  did  undoubtedly,  though  under 
special  circumstances,  hold  that  a  gift  in  a  will  of  a 
ijiare  of  a  testator's  real  and  personal  estate  after  tbe 
death  of  a  previous  equitable  devisee  for  life  to  her 
heirs,  executors,  administrators,  and  assigns  had  the 
effect  as  to  the  real  estate  of  giving  a  power  of  appoint- 
ment to  her  with  remainder  to  her  heirs  in  default  of 
appointment.  But  we  think  that  that  decision 
depended  upon  the  particular  circumstances  which 
that  very  learned  and  careful  judge  had  before  him. 
The  will  in  that  case  is  fully  set  out  in  the  report  in 
3  W.^  IJ..  at  p.  435,  and,  when  that  will  is  considered, 
it  will  be  seen  that  there  were  circumstances  which 
would  or  might  lead  to  the  view  that  the  testator  in 
that  particular  case  did  intend  the  equitable  tenant 
for  life  to  have  absolute  dominion  over  her  share 
subject  only  to  her  not  beiog  allowed  to  anticipate 
tae  income  of  her  share  during  her  Ufe.  The  will 
was  dealing  with  six  shares— two  were  given  to 
devisees  absolutely,  one  was  given  to  a  man  for  life, 
and  then  to  his  children  absolutely,  and  the  other 
three  shares  were  given  for  the  benefit  of  three  ladies 
respectively,  who  were  restrained  from  anticipating 
the  income  of  their  shares.  As  to  these  last- 
mentioned  three  shares  it  was  clear  that  the 
ladies  took  an  absolute  interest  in  tiie  person- 
alty subject  to  their  not  anticipating  the  life 
income,  and  it  might  well  be  supposed  that  the 
testator  intended  them  to  have  a  corresponding 
dominion  over  the  realty,  though,  as  pointed  out 
by  the  yice-Chancellor  in  the  report  of  the  case  in 
24  L.  J.  Ch.  722,  a  legal  inference  to  that  effect  could 
not  be  drawn  merely  from  the  fact  of  the  realty  and 
personalty  being  dealt  with  together  by  the  testator. 
The  decision  ot  the  Yice-Chancellor  was  treated  as 
turning  on  the  special  drcumstancee  of  the  will  before 
hun  in  the  subsequent  case  of  Brookman  v.  SmitJi,  19 
W.  B.  1029,  L.  B.  6  Ex.  291.  In  that  case  the 
Court  of  Exchequer  did  in  fact  decide  (whether  it  was 
nej  ssary  for  them  to  do  so  or  not)  that  a  limitation 


in  a  settlement  after  the  death  of  a  lady  to  ^he  use 
of  the  heirs  and  assigns  of  that  lady  as  if  she  liAd  diad 
sole  and  unmarried  did  not  give  her  a  po^r«r  d 
appointment.    No  doubt  that  case  turned  to  a  KreaX 
extent  on  the  use  of  the  words  "as  if  she  had  died  mjim 
and  unmarried."     But  Quested  v.  Michell  "^w^a   die* 
tinguished  on  the  ground  above-mentioned,  and  Srook^ 
man  v.  Smith  is  an  authority  to  show  that  there  is  no 
rule  that  a  remainder  given  to  the  heirs  and  ataig^ns  of  a 
person  who  is  dead  when  theremainder  takes  eff  «o  t  nuuty 
in  order  to  give  special  meaning  to  the  word  ' '  aasijpEU*'' 
be  held  to  give  that  person  a  power  of  appoint^ment ; 
and  it  is  noticeable  that  in  his  argument  and  reply  in 
that  case  Mr.   Waley  said  that   Quested  v.   JSkftoheU 
app^s  to  have  been  decided  with  reference   to   the 
very  peculiar  proviiions  of  the  will,  and  is  a    case 
which  is  not  supported  by  other  authorities,  ajidu 
inconsistent   wich   the    view   generally  adopted   ia 
practice  of   an  ultimate  limitation  to  ''heirc     and 
assigns."    Coming  from  such  a  source,  that  observa- 
tion is  not  without  weight.     The  other  authorities 
cited  m  the  course  of  the  argument  do  not  appear  to 
be  sufficiently  pertinent  to  the  case  to  require  special 
mention.    On  the  authorities  as  they  stand  we  think 
that  it  is  open  to  us  to  decide,  and  that  it  ii  rigcht  that 
,we  should  decide,  the  present  caie  ia  th9  manner 
already  indicated.    We  ai(ree  in  the  judgoaent    of 
Lawrance,  J.,  and  think  th%t  this  appeal  should  be 
dismissed,  with  costs. 

Aj[)pedl  dismissed. 

Solicitors  for  the  plaintiff,  Maddisons,  for  R.   F. 
Lobsemore,  Tiverton. 

Solicitors  for  the  defendants,  Ouseotte,  Wadkam^  dt 
Bradbury t  lot  Sparkes,  Pope^  &  Thwnas,  Crediton* 


From  Q.  B.  Div.  ) 

(A.  L.  Smith,  M.B.,  andVaughan  [  May  10. 

Williams  and  Bomer,  L.J  J.)     3 

Dauncby  V,  Hollo  WAT.  (a.) 

Libel  —  Slander  —  Words  spoken  of  a  solicitor  im- 
puting insolvency — "  Money  scrivener  " — ImpiUation 
not  upon  him  in  his  business — Words  not  per  se 
actionable — No  action  lies  in  absence  of  proof  of  special 
damage. 

Words  imputing  to  a  solicitor  that  he  had  **  gone  for 
thousands  "  and  had  **  lost  thousandSy**  in  tlte  absence  of 
proof  of  special  damage,  held  not  capable  of  bearing  a 
meaning  defamatory  to  the  plaintiff  in  rtlaiion  to  his 
business  or  profession  as  a  solicitor  ;  and  that  there  was, 
therefore,  no  case  to  go  to  the  jury. 

Action  to  recover  damages  for  slander. 

Tbe  plaintiff  was  a  solicitor  in  practice,  and  in  his 
statement  of  claim  he  alleged  that  he  was  carrying  on 
the  business  or  profession  of  a  solicitor,  and  ia  the 
course  of  that  business  or  profession  he  was  in  tbe 
habit  of  receiving  moneys  in  trast  for  or  on  bahalf  o( 
clients  for  investment  and  otherwise,  and  that  the 
words  complained  of  were  spoken  "in  relation  to  his 
said  business  or  profession,  and  the  carrying  on  and 
conducting  thereof  by  him,  and  in  his  capacity  as  a 
solicitor." 

The  words  complained  of  were  spoken  ly  the 
defendant  in  the  course  of  conversation  with  two 
persons  whom  he  met  in  the  street,  and  were: 
'*  They  tell  me  he  (the  plaintiff)  is  gone  for  thousands 
instead  of  hundreds  this  time  " ;  and  "  Miss  A.  told 
me  Mr.  Daunoey  has  lost  thousands." 

(a.)  Beported  by  Ebskine  Bkid,  Esq.,  Barrister- 
at-Law. 
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7he  plaintiff  alleged  that  those  words  meant  that 
lie  -was  insolvent,  and  would  be  unable  to  pay  his 
clients  the  moneys  reoeived  or  held  by  him  in 
trast  for  and  on  behalf  of  them,  and  that  he 
T^aa  unfit  to  carry  on  the  said  business  or  profession, 
and  to  receive  ur  hold  moneys  in  trust  for  or  on 
belialf  of  clients. 

The  action  was  tried  before  Wright,  J.,  with  a  jury 
at  Gloucester  Assizes. 

The  plaintiff  gave  evidence  that  he  was  practising 
as  a  solicitor,  and  that  his  business  mainly  consisted 
of  conveyanoing ;  that  he  had  been  reoeiviiig  trust 
moneys  from  his  dients,  and  moneys  on  purchases 
and  sales  from  them ;  and  that  he  found  mortgages 
for  them  and  put  their  money  out  for  them. 

^Evidence  was  also  given  that  the  defendant  spoke 
tlie  words  coaaplained  of  in  the  course  of  conversation 
with  tvo  versons  whom  he  happened  to  meet  in  the 
street.  The  words  were  quite  untrue,  and  were 
not  jastified  in  any  way.  No  special  damage  was 
proved. 

The  sole  question,  therefore,  was  whether  the  words 
"Were  aotiontible  per  ae,  as  spoken  of  the  plaintiff  in 
relation  to  his  said  business  or  profession. 

At  the  trial  the  plaintiff's  counsel  likened  his 
client's  particular  class  of  business  to  the  ancient 
calling  of  a  "  money  scrivener,"  and  contended  that 
spoken  of  him  as  such,  the  words  were  per  se  action- 
able. 

On  the  part  of  the  defendant  (who  did  not  allege 
the  truth  of  the  words  imputed  to  him)  it  was 
denied  that  the  statements  were  actionable  per  «e. 

The  learned  judge  held  that  the  words  complained 
of  were  not  capable  of  bearing  a  meaning  defamatory 
to  the  plaintiff  in  relation  to  his  business  or  pro- 
feseion,  and  accordingly  directed  a  verdict  and  judg- 
ment to  be  entered  for  the  defendant. 
Tiie  plsintiff  applied  for  a  new  trial. 

A.  H,  Spokea,  for  the  plaintiff. — It  is  for  the  jury 

to  say  whether  the  words  complained  of  were  spoken 

of  the  plaintiff  in  his  character  of  a  solicitor — in 

respect  of  his  profession  or  business  as  such.    If 

they  held   they  were,  then   the   words   would   be 

actionable  per  ae,  and  no  special  damage  need  be 

proved  in  order  to  maintain  this  action,  as  the  learned 

judge  wrongly  ruled  when,  in  effect,  ha  non-suited 

the  plaintiff:   Doyley  v.  Roberts,  3  Bing.  N.  C.  835. 

Such   words    spoken   of  a  money  scrivener   would 

clearly  be  actionable  per  se :   1  Bolle's  Abr.,  p.  59, 

Com.  Dig.,  action  upon  the  case  for  defamation,  D. 

25.      Mr.  Dauncey  gave  evidence  at  the  trial  that 

his  business  consisted  principally  in  receiving  clients' 

money  for  investment,  and  he  said  he  therefore  carried 

on  businesi  similar  to  ttiat  of  a  money  scrivener,  and 

that  no  special  damage  need  be  proved  in  order  to 

maintiin  the  action.    The  test  is  whether  the  words 

are    likely    to    affect    a    man's    credit:     Whittingion 

V.  Gladwin,  5  B.  &  C.  180.    If  necessary  I  should  be 

prepared  to  contend  that  such  words  spoken  of  any 

solicitor  would  be  actionable,  but  it  is  nuflif^iont  for 

me    to   submit   that  in  the  case    of  thii  solicitor, 

carrying  on  ttie  particular  class  of  busiuess  that  he 

does,  the  words  are  per  se  actionable.     A  ''money 

scrivener  "  is  defined  in  Stroud's  Judicial  Dictionary 

at  p.  704  as  "  A  person  to  whom  property  is  intrusted 

for  the  purpose  of  lending  it  out  to  others  at  a  profit 

payable  to  his  principal,  but  also  at  a  commission 

or  bonus  for  himself,  whereby  he  seeks  wholly  or  in 

part  to  gain  his  livelihood."      In  Wharton's  Law 

Lexicoii  the  definition  of  the  word  given  is  this: 

**  When  a  solicitor  is  the  general  depository  of  money 

of  his  client  and  other  persons  who  employ  him,  not 

simply  in  his  character  of  lolioitor,  but  as  a  mon^ 

agsnti  to  invest  their  money  oa  seouxity   at  his 


discretion,  allowing  him  procuration  fees  for  any 
sum  laid  out  on  bond  or  mortgage,  as  well  as  a  fee  or 
charge  for  preparing  the  deeds,  such  a  oourse  of 
dealmg  is  substantially  the  business  of  scrivener." 
The  words  here  impute  insolvency  to  the  plaintiff  and 
must  affect  his  credit,  and  therefore  a  new  trial 
should  be  directed. 

A.  T,  Laturence,  K,C.,  and  Stuart  Sevan,  for  the 
defendant. — ^The  defendant,  who  does  not  allege  the 
truth  of  the  words  imputed  to  him,  submits  that  the 
words  complained  of  are  not  actionable  per  %e.  They 
do  not  impute  dishonesty  or  professional  misconduct 
or  anything  else  which  must  ex  necessitate  be  a 
slander  on  the  person  referred  to.  They  were  not 
spoken  of  the  plaintiff  in  his  character  as  a  solicitor, 
nor  in  relation  to  his  business  or  profession  as  such. 
In  the  absence  of  special  damage  the  words  must  touch 
the  solicitor  in  his  profession.  There  is  no  evidence 
that  the  plaintiff  carried  on  the  business  that  a  money 
scrivener  formerly  did.  A  scrivener  invested  xnoney 
belonging  to  his  clients  in  his  own  name.  The  plaintiff 
cannot  contend  that  it  was  part  of  his  business  to  do 
that.  When  looked  at  reasonably  there  is  nothing  in  the 
words  ioaputing  personal  unfitness  on  the  part  of  the 
plaintiff  to  conduct  the  ordinary  business  of  a  solicitor, 
in  the  course  of  which  he  would  no  doubt  often 
receive  money  from  clients  to  invest  for  them.  But 
he  offers  no  evidence  that,  like  a  scrivener,  clients  had 
been  in  the  habit  of  intrusting  money  to  him  before 
he  had  a  security  ready  to  invest  it  io.  Therefore  he 
offers  no  evidence  that  his  business  was  substantially 
different  to  that  carried  on  by  any  other  solicitor,  and 
there  being  nothing  to  connect  the  imputation  with 
his  professional  conduct,  in  the  absence  of  special 
damage  no  action  will  lie :  Ayre  v.  Graven,  2  A.  &  E. 
2 ;  Gallwey  v.  Marshall,  2  W.  B.  106,  9  Er,  Ch.  294 ; 
Brayne  v.  Cooper,  5  M.  &  W.  249. 

A.  L.  Smith,  M.B. — I  entirely  agree  with  the 
judgment  which  Wright,  J.,  delivered  in  this  case, 
and  with  the  reasons  there  given  for  it.  That  learned 
judge,  whose  decision  we  are  asked  to  overrule,  held 
that  the  words  "They  tell  me  he  (the  plaintiff)  has 
gone  for  thousands  not  hundreds  this  time,"  and  *'  I 
am  told  Mr.  Dauncey  has  lost  thousands  "  spoken  of 
this  solicitor,  in  the  absence  of  proof  of  special 
damage,  were  not  actionable.  I  cannot  bring  myself 
to  hold  that  those  words  were  capable  of  conveying 
an  imputation  upon  the  plaintiff  in  his  character  of 
solicitor,  for  they  were  not  spoken  of  him  in  relation 
to  his  business  or  profession  as  such.  My  brother 
Wright  came  to  the  conclusion  that  the  words  were 
not  capable  of  conve3ring  an  imputation  of  unfitness 
in  the  plaintiff  to  carry  on  business  as  a  solicitor,  and 
I  am  unable  to  see  that  the  learned  judge  was  wrong 
in  so  holding.  I  cannot,  sitting  here,  say  that  the 
words  were  capable  of  conveying  an  imputation  upon 
the  plaintiff  qua  solicitor,  and  he  has  not  proved 
special  damage  and  does  not  therefore  bring  himself 
within  the  class  of  cases  referred  to  in  the  text-books 
cited  to  us.  The  words  complainedof  were  uttered  in  the 
street  by  the  deffnd«nt  in  conversation  with  persons 
whom  he  met  casually.  They  did  not  per  se  convey 
an  imputation  upon  the  plainlaff  of  any  impropriety  or 
unfitness  iu  the  conduct  of  his  business,  or  that  he  was 
not  able  to  carry  on  his  business  properly.  The  only 
imputation  was  that  he  had  lost  thousands  or  gone 
for  thousands.  In  my  opinion  it  would  be  unreason- 
able to  say  that  those  words  impute  a  want  of  capacity 
in  the  plaintiff  to  carry  on  his  business  of  a  souoitor. 
For  these  reasons  I  think  the  judgment  of  Wright,  J., 
should  be  affirmed,  and  this  appeal  dismissed  with 
costs. 

Vauohan  Williams,  L.  J.— I  agree.    I  only  desire 
to  add  this — ^that  when  long  years  ago  our  ancestors 
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they  would  have  been  entitled  to  examine  the  books 
and  for  that  pnipoieto  have  employed  a  oomjpetent 
agent.  Therefore  it  seems  to  me  that  it  is  an 
expression  of  opinion  of  the  Yice-Chanoellor  in  a 
case  outside  litigation.  But,  secondly,  eyen  if  it  is 
limited  to  litigation,  I  do  not  myself  see  that  that  is 
a  very  significant  observation  in  this  case,  for  what  is 
the  meaniog  of  granting  it  in  litigation  ?  The  courts 
have- got  to  make  up  their  minds  whether  or  not  it  is 
a  case  in  which  the  party  asking  it  should  have 
iospection.  That  is  the  point  that  has  got  to  be 
decided.  When  we  have  once  arrived  at  the  con- 
clusion that  he  ought  to  have  inspection  then  we  are 
in  the  same  position  as  we  are  now,  unless  the 
partnership  deed  or  the  nature  of  the  conditions 
negative  it.  We  are  in  the  position  that  the  person 
askmg  for  it  has  a  right  of  inspection.  That  is  all 
that  is  decided  in  the  litigation.  Having  decided 
that  he  has  a  right  to  inspection,  how  is  it  effectively 
to  be  given  P  There  is  none  the  less  the  necessity  for  it 
being  effective  if  it  is  taken  under  a  private  agree- 
ment than  there  would  be  if  it  is  given  as  the  result 
of  litigation.  The  question  is,  how  is  the  inspection 
to  be  effective?  It  is  nothing  to  tell  me  that  in 
Brown  v.  Perkins  the  ^ties  were  in  litigation  as  a 
reason  why  the  plaintiffiB  should  not  get  inspection 
under  a  private  agreement  unless  something  can  be 
pointed  to  that  excludes  the  ri^ht  to  it.  When  once 
you  have  construed  the  private  agreement  and 
desire  to  give  effective  inspection,  Sien  you  give 
it  exactly  on  the  same  principle  and  by  the 
same  stiuidaid  as  in  the  other  case.  Now 
that  case  appears  to  me  to  be  a  decision  in 
favour  of  the  view  that  I  take.  But  there  is  also 
another  case  which  seems  to  me  an  authority; 
although  not  decided  actually  in  a  partnership,  it 
seems  to  me  an  a  /oriiori  case.  That  is  the  case  of 
Dadswdl  v.  Joicobs.  The  head-note  is  this :  "A firm  of 
merchants  residing  abroad  brought  an  action  against 
their  agent  in  this  country  claiming  production  of  the 
documents  relating  to  their  business  to  a  person 
appointed  by  them  for  that  purpose.  The  defendant 
put  in  a  defence  stating  that  the  person  appointed  by 
the  plaintiff  was  a  clerk  in  a  rival  and 
unfriendly  house  of  business,  for  which  reason  he 
objected  to  produce  the  documents  to  him,  but  that  he 
was  willing  to  produce  them  to  any  proper  person. 
The  plaintiff  moved  under  ord.  25,  r.  4,  to  strike 
out  the  defence.  Held  (affirming  the  decision  of 
Chitty,  J.),  that  alti^ough  a  principal  had  a  general 
right  to  the  production  of  documents  in  the  hands 
of  his  agent  to  any  person  appointed  by  him, 
he  cannot  insist  on  their  being  produced  to  an 
improper  person  and  therefore  th^  defence  disclosed  a 
reasonable  answer  to  the  claim.''  On  p.  281  (34  Ch.  D.) 
Cotton,  L.  J.,  says  :  '*  The  plaintiffs  are  abroad,  and  of 
course  it  was  the  duty  of  the  defendant,  as  agent,  to 
produce  to  the  principisds  any  accounts  that  were  kept 
for  them,  and  where  the  principal  is  abroad,  in  my 
opinion  the  agent  is  bound  to  prcMluce  to  any  properly 
appointed  agent  of  the  principal  any  books  of 
account  kept  for  the  principal."  It  is  said  here  that 
in  this  case  it  is  a  case  of  partners,  and  that  in  the 
case  I  am  citing,  it  is  a  case  of  agency,  but  partnership 
is  only  one  division  of  the  law  of  agency.  A  partner 
is  a  principal  but  he  is  also  an  agent.  If  the  right 
to  inspection  by  agents  exists  in  the  case  between 
principal  and  agent  it  seems  to  me  a  fortiori  that  it 
ought  to  exist  in  the  case  where  the  relation  is  not 
that  of  principal  and  agent  but  where  each  for  certain 
purposes  is  a  principal.  Therefore  it  seems  to  me 
that  that  is  an  authority  in  the  absence  of  any  special 
agreement  at  all,  that  out  of  the  relation  of  principal 
and  agent  arises  the  right  to  inspection  and  that 
ilispeotion  oan  be  gamed  out  where  the  circumstances 


justify  it  by  means  of  an  agent.    In  this  case  one  of 
the  parties  seeking  inspection  happens  to  be  abroad, 
but  being  abroad  is  only  one  particular  circumstsaLce 
showhig  that  that  means  of  inspection  is  the  only 
effective  means.    It  does  not  exhaust  all  the  cases  in 
which  inspection  may  be  offered  to  the  inspeoting 
agent.    Then  we  find  on  p.  286  what  Lindley,  Li.J., 
says.    He  says :  ''No  doubt  the  principal  is  entitled 
to  come  and  see  the  books  if  he  likes,  and  he   is 
entitled  to  have  a  copy  of  them  sent  by  the  agent  at 
the  principal's  expense.      There  is  no  controversy 
about  that,  and  I  am  not  at  all  prepared  to  deny  his 
right  to  have  the  books  inspected  by  a  person  whom 
the  court  thinks  is  a  proper  person  in  case  of  dispute 
on  that  point."    So  that  although  he  had  no  absolute 
and  unquaUfied  right  to  have  the  books  inspected  by 
anyone  he  liked,  which  was  not  set  up  in  the  aotion, 
the  court,  holding  that  he  had  not  that  right,  held 
that  he  had  the  qualified  right  of  inspection  by  some- 
body else,  provided  that  person  was  one  to  whom  no 
reasonable  objection  could  be  taken.    I  should  have 
said  earlier  that  the  oontentioa  of  the  defendants 
appears  to  me  to  be  still  more  difficult  to  support  in 
view  of  the  fact  that  they  have  to  concede  tbat  these 
persons    who    in    their   view    are     debarred   from 
inspecting  by  a  third  person  have  the  right  to  sic 
from  day  to  day  in  the  office  of  the  managing  partner 
and  make  full  copies  of  all  the  books,  and  when  they 
have  done  that  to  hand  it  over  to  the  very  person  to 
whom  the  right  of  inspection  is  denied.    That  they 
have  to  concede,  and  conceding  that  they  say  the 
plaintiffs  may  do  in  that  roundabout  fashion  some- 
thing that  might  cause  greater  mischief  than  if  it 
was  done  in  a  simple  fashion.  The  principle  upon  which 
this  right  rests  has  been  also  discussed  in  other  esses, 
and  it  has  been  distinctly  stated  where  the  question  hai 
been  whether  the  right  to  inspect  involves  the  right  to 
take  copies,  that  that  is  implied.    That  has  been 
held  to  be  implied  in  t^e  right  to  inspect,  and  why  ? 
Because  the  inspection  ja,  not  effective  in  the  sense  in 
which   it  was  intended    to   be   effective   unless  it 
carries  with  it  as  a  corollary  that  incidental  right 
In  fact  it  is  put  nowhere  more  fully  than  in  NeUon  v. 
Anglo'American  Land  Mortgage  Agency    Co,^   where 
Stirling,  L.J.,  refers  to  the  leading  case.  Mutter  v. 
Eaatem  a7id  Midland  Bailway  Co,    The  point  in  that 
case  is    stated  in  the  head-note:    *'The  right  of  a 
member  or  creditor  of  a  company   to  inspect   the 
register    of    morteages    under  section    43    of    the 
Companies  Act,  1862,  includes  a  right  to  take  copies 
of  the  register."    The  learned  judge  there  cites  from 
from  Lmdley,  L.J.,  in  Mutter  v.  Eastern  and  Midland 
Bailway    Co.:    " Parliament   having  conferred   the 
right  to  inspect,  the  court  ought  not  so  to  construe 
the  statute  as  to  render  the  right  conferred  illoaory, 
and  if  the  court  were  to  hold  that  in  such  a  csaess 
the  present  the  right  to  inspect  existed,   but  the 
right  to  take  copies  did  not,  the  court  would  in  effect 
be  rendering  the  statute  of  no  avail."    Now  that  I 
think  is  very  material  upon  this  point.    The  right  in 
that  case,  although  conferred  by  an  Act  of  Parhjunent 
which  was  limited  merely  to  inspectioi^  carried  with 
it  the  means  to  render  it  effectuaL    Why  is  that 
principle  not  to  be  applied  in  the  case  before  us  ?    It 
seems  to  me  that  these  cases  are  direct  authority 
that  it  can  be  and  ought  to  be  unless  there  is  some- 
thing  in    the    nature    of   the   partnership    which 
negatives  the  right.      Otherwise  you  have    got   to 
read  into  the  enabling  provisions  of  the  articles  some 
disabling  exclusion  of  a  particular  mode  of  availing 
themselves  of   the   right  conferred.     S>    also    with 
the   decision     of    Hall,     Y.O.,     which     hat     been 
referred  to  in  in  re  Credit  Co,,  where  he  held  that 
the  solicitor  of  a  member  of  a  company  was  entitied 
to  inspect  under  section  43  of  the  Companies  Act, 
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although  that  right  in  terms  was  given  by  the  section 
only  to  creditors  and  members.  He  says  :  "As 
regards  the  register  of  mortgages  I  am  of  opinion 
that  there  has  been  a  refusal  by  the  company  to  allow 
a  shareholder  to  inspect  it,  though  it  hias  been  con- 
tended that  there  was  no  reiusal  to  him  but  only  to 
his  solicitors.  I  coceider  that  the  refusal  was  to 
produce  to  the  applicant,  and  that  there  was  no 
ground  for  that  refusal."  That,  again,  is  simply  an 
affirmation  of  the  same  principle  as  that  which 
Stirling,  L.J,,  followed  in  the  case  I  have  referred  to. 
It  is  said  that  these  cases  have  no  bearing  on  the  dis- 
cussion, because  they  are  cases  of  shareholders  and 
cases  of  statutory  enactments,  and  iso  forth.  It  seems 
to  me,  for  the  reasons  I  have  ftiven,  that  they  are 
directly  in  point  as  to  what  is  to  be  implied  by  a  per- 
missiou  to  inspect  How  much  does  that  cover  ?  The 
decisions  are  that  it  covers  everything  to  make  it 
effective.  That  is  the  priadple  followed,  and  the  only 
way  those  cases  can  be  distinguished  is  not  merely  by 
paying  that  those  are  company  cases  and  these  are 
pactnerihip  cases..  They  would  not  be  effectually 
distinguished  except  by  pointing  to  some  difference 
between  the  two.  That  comes  to  this,  that  you  have 
got  to  get  out  of  the  fact  that  this  is  a  partnership 
case,  tbat  therefore  there  .is  an  exdusioa.  I  have 
pointed  out  twice  that  if  I  did  not  get  the  exclusion 
out  of  the  condition  of  the  partnership,  those  cases  are 
direct  authority  to  show  that  the  permission  to  a  man 
to  do  something  which  he  cannot  do  effectually  with- 
out an  agent  to  help  him,  carries  with  it  the  right  to 
employ  such  an  agent. 

Now  I  do  not  think  I  need  go  into  the  other 
authorities  that  have  been  referied  to  in  more  detail. 
One  case  was,  no  doubt,  very  properly  called  to  my 
attention  by  Mr.  Cave.  That  is  the  case  of  the  West 
Devon  Great  Consols  Mine  Co,,  in  which  without  argu- 
ment— withoat  the  point  having  been  discussed  at  all 
or  considered  by  Baggallay,  L.J.,  who  gave  the  judg- 
ment—Cotton,  L.J.,  did  c*onftider  that  the  right  of  a 
shareholder  in  such  a  company  to  inspection  was 
personal  to  himself.  Whatever  the  true  view  may  be, 
the  decision  of  Cotton,  L.J.,  on  the  special  terms 
regulating  the  right  of  shareholders  in  that  case  was 
a  decision  without  the  assistance  of  any  argument  or 
discussion  during  the  case,  and  therefore  that 
certainly  does  not  appear  to  be  an  authority  in  point 
nor  does  it  appear  to  me  to  be  an  authority  that  out- 
weifirbs  those  decisions  on  fact  and  on  principle  which 
I  have  already  referred  to.  Then  it  is  said  that  there 
is  a  dictum  of  the  President  of  the  court  in  the  Scotch 
case  of  Cameron  v.  M'Murray^  decided  I  think  as  far 
back  as  1855,  but  that  dictum  when  read  in  its  context 
does  not  appear  to  me  to  be  an  authority  against  the 
defendants  at  all.  I  do  not  know  whether  it  is  as 
exactly  and  precisely  stated  in  point  of  language  as 
one  could  wish,  but  it  seems  to  me  to  be  merely  an 
affirmation  of  that  limitation  which  it  is  conceded 
must  exist  uppn  the  right  of  a  partner  demanding 
inspection.  It  is  nothing  more  than  an  affirmation 
that  the  rigtit  of  a  partner  to  inspect  by  anybody 
else  does  not  affect  the  obligation  of  not  allowing  a 
stranger  to  inspect  to  whose  intervention  objection 
could  reasonably  be  taken.  I  think  the  right  of 
inspection  by  an  agent  is  limited  to  some  person  to 
whom  no  reasonable  objection  can  be  taken,  and  I 
doubt  very  much  whether  the  learned  President,  in 
uttering  the  dictum  which  has  been  referred  to,  meant 
anything  more  than  that.  The  actual  decision  in  the 
case  was  that  iospeci  ion  was  given  and  given  by  means 
of  an  agent  in  the  litigation. 

There  is  ooe  more  observation  I  desire  to  make, 
and  that  is  that  it  has  been  urged  in  argument 
that  a  different  standard  is  to  be  applied  in  litiga- 
tion as  compared  to  the  standard   to  be   applied 


without  litigation.  I  put  it  to  Mr.  Cave,  who 
argued  extremely  well  for  his  client,  what  is  the 
prmctple  lying  at  the  bottom  of  the  distinction 
between  the  cases  P  One  likes  to  get  at  the  bottom  of 
a  principle  to  see  what  the  real  meaning  is,  and  Mr. 
Ctkve  said  it  is  that  suggested  by  Cotton,  L.J.,  in 
the  case  referred  to — that  is  to  say,  nehere  it  is  outside 
litigation  the  court  can  have  no  control  over  the 
person  who  inspects — and  therefore,  although  tbe 
right  to  inspect  by  a  third  party  might  not  exist  out- 
side litigation,  it  may  well  be  held  to  exist  in 
litigation  because  the  court  can  exercise  control  over 
the  actual  person  inspecting.  Be  it  so.  How  does 
that  apply  to  this  case  P  The  court  at  this  moment 
has  got  seisin  of  the  whole  position,  and  it  is  in  a 
position  to  impose  terms  upon  the  person  inspecting. 
Clearly  the  court  has  that  power,  and  it  is  accepted 
by  the  plaintiffs,  and  they  are  ready  to  accept  the 
limitations  sought  to  be  put  upon  them.  Therefore, 
even  if  this  were  to  be  tried  by  the  standard  which  the 
respondents  contend  for,  and  that  standard  was  some- 
what different  from  what  it  would  be  if  there  were 
no  litigation,  we  are  in  a  position  to  give  the  rights 
which  can  only  be  obtfuned  by  ligation  and  to 
impose  the  limitations  which  can  be  imposed  only  as 
the  result  of  litigation.  I  have  gone  into  the  question 
at  some  length  because  unquestionably  it  is  a  case,  as 
has  been  pointed  out,  of  very  considerable  importance, 
and  in  my  opinion  it  is  a  ease  in  which  I  think  we 
must  accept  the  responsibility  of  dealing,  not  only 
with  the  particular  provision  in  these  articles,  but 
incidentally  and  because  they  are  practically  to  the 
same  effect  with  the  construction  of  the  section  of  the 
Partnership  Act.  Therefore,  considering  this  matter, 
and  goinp^  through  the  authorities  as  I  have  done,  I 
am  of  opinion  that  the  judgment  of  the  learned  judge 
cannot  be  supported. 

Btibling,  L.  J. — ^I  entirely  agree  with  the  conclusion 
my  learned  brother  has  arrived  at,  and  with  the 
reasons  which  he  has  given,  but  as  the  point  which  we 
have  got  to  consider  is  one  of  considerable  importance, 
and  also  as  we  are  differing  from  the  judgment  given 
in  the  court  below,  I  should  like  to  add  a  very  few 
words  to  show  that  I  have  given  the  matter  my 
serious  iconsideration.  Now,  the  contention  on  behalf 
of  i^e  respondents,  the  defendants  in  the  action,  is 
that  the  rights  of  access  to  inspection  of,  and  the 
right  of  copying  partnership  documents,  which  aie 
conferred  by  sub-section  9,  section  24,  of  the  Partner- 
ship Act,  1890,  and  are  also  conferred  by  article  16 
of  tiie  articles  of  partnership  which  we  have  got  to 
dekl  with  in  the  present  case,  are  exercisable  only  by 
the  partners  personally  and  are  not  exercisable  by 
them  through  agents.  There  I  take  leave  to  observe 
that  the  general  rule  of  law  is  tbat  whatever  a  person 
who  is  sui  juris  can  do  personally  he  can  sdso  do 
through  his  agent.  That  is  the  general  rule.  No 
doubt  there  are  some  exceptions.  The  reason  of  the 
rule  may  be  stated  in  a  few  words  in  two  sentencea 
which  I  will  read  from  a  well-known  treatise  on 
agency — viz.,  that  of  Story.  The  learned  author  says 
on  p.  2:  **In  the  expanded  intercourse  of  modem 
society  it  is  easy  to  perceive  that  the  exigencies  of 
trade  and  conunerce,  the  urgent  pressure  of  pro- 
fessional, official,  and  other  pursuits,  the  temporary 
existence  of  personal  illness  or  infirmity,  the  necesiity 
of  transacting  business  at  the  same  time  in  various 
and  remote  places,  and  tiie  importance  of  securing 
accuracy,  skill,  ability,  and  speed  in  the  accomplish- 
ment of  the  great  concerns  of  human  life  must 
require  the  aid,  assistance,  and  labours  of  many 
persons  in  addition  to  the  inmiediate  superintendence 
of  him  whose  rights  and  interests  are  to  be  directly 
affected  by  the  results.    Henc^  the  general  maxhn  of 
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our  lawf,  nibject  only  to  a  few  exoeptknis  above  hinted 
at,  is  that  whatever  a  man  $ui  juru  may  do  of  l>itwAH 
he  may  do  by  another."     That  principle  haa  been 
adopted  by  the  Wngliah  oouite  in  many  caaee,  as  a 
good  illostration  of  which  I  may  refer  to  the  deoiaion 
uf  the  Court  of  Appeal  in  In  re  Whitley  Partners, 
34  W.  B.  505.    That  oase  has  no  direct  beadog  npon 
the  present,  and  I  refer  to  it  merely  as  an  illnstratian 
of  the  way  in  which  theprinciple  has  been  arolied  by 
the  English  oourts.     lliere  the  head-note  is :  *'  C. 
verbally  aathorized  0.  to  sign  on  his  behalf  Ihe 
memorandnm  of  association  of  a  company.    O.  ao- 
covdingly  signed  the  name  of  C.  to  the  memorandnm 
without  his  own  name  appearing.     The  company 
being  in  course  of  windiog  up  0.  was  put  on  the 
list   and   applied   to  have  his  name   removed    on 
the  ground  that  he  had  never  signed  the  memo- 
randnm  nor  agreed  to  take   shares.     Held,  Ihat, 
there  beme  noOiing  in  the  Oompanies  Act,   1862, 
to  show  mat   the  Legislature   intended    anything 
nedal  as  to  the  mode  of  signature  of  the  memorandum, 
the  ordinary  rule  applied  that  signature  bv  an  agent  is 
sufficient."    I  agree  that  where  the  right  which  is 
going  to  be  exercised  is  conferred  by  some  written 
Instrument,  either  by  a  statute  incorporated  in  the 
general  partnership  contract,  or  by  the  articles  of 
partnership,  it  may  be  upon  the  true  construction  of 
the  document  from  the  context  that  the  intention  of 
the  parties  was  that  inspection  should  be  personal ; 
but  unless  you  find  something  of  that  kind  in  the 
document  itself   you   have   no   light   to   aay  that 
although  an  agent  is  not  q>ecially  mentioned  the 
exercise  of  the  right  by  the  agent  is  excluded.    We 
come,  therefore,  to  the  consideration  of  the  Partner- 
ship Act  and  of   the  artides  of  partnership  with 
which  we  have    to   deal,    with   this  view   in  our 
minds,  that  primd  facie  whatever  rights  are  given 
to  the  two  parties  are,  unless  there  is  something 
to    be  found   in  the   Act  lioiiting   them,    capable 
of   being    exerdsed    by   agents.     If   we   look   at 
the   present  deed  of  partnenhip,  it  does  seem  to 
me  that  it  is  one  in  which  the  reasons  pointed  out 
by  Storev  in  that  passage  which  I  have  read  are  very 
applicable  indeed.    The  general  scheme  of  this  part- 
ndnhip  was  that  the  management  of  it  should  be 
placed  in  the  hands  of  the  defendants  in  this  action 
as  managing  partners,  who  should  have  the  direct 
control  of  the  partnership  and  assets  and   books. 
Now  the  other. partners  I  tea  by  the  description  of 
them  which  appears  in  the  articles  of  partner&ip  are, 
first,    a   clergyman  who   is    resident  in   Canada; 
secondly,  two  gentiemen  of  the  name  of  Bevan  who 
are  surgeons  at  Monmouth ;  and  the  next  is  a  lady 
described  as  a  spinster ;  and  those  persons  have  con- 
ferred upon  them  under  the  Act  and  l^  virtue  of  the 
clause  to  which  reference  has  been  made  rights  of 
access  to  and  examination  of,  and  the  rieht  of  ti^ng 
copies  of  and  extracts  from,  any  of  the  books  and 
partnership  documents.    All  the  plaintiffiB  to  whom  I 
have  referred  are,  in  the  strict  sense  of  the  word,  lay- 
men as  regards  thoie  matters.    The  whole  control 
aod  management  of  the  business  is  in  the  hands  of 
the  defendants  as  the  managing  partners,  and  I  can 
hardly  conceive  but  that  if  tbose  rights  are  meant  to 
be  seriously  used  at  all  it  is  a  case  m  which  recourse 
must   be    had    to    the    advice   and  aisistance   of 
experts  with  a  view  to  the  proper  and  benefidal  use 
of  the  right  conferred.    That  right  was  conf ened  for 
a  purpose  —  namely,  that  they  might  be  enabled 
to  make  themselves  acquainted  with  the  afEurs  of  the 
partnership,  aod  might  be  enabled  to  use  the  infor- 
mation which  they  have  thus  acquired,  not,  of  course, 
to  the  detriment  of  the  partnership  or  of  their  fellow- 
partners,  but  certainly  with  a  view,  so  long  as  the 
rights  of  the  firm  in  general  or  the  rights  of  the 


partners  are  not  infringed  apoa»  of  makin|^  a  proper 
use  and  having  the  beneficial  use  and  eojoyment  of 
their  own  property.    But  it  must  be  remembeE«d 
throughout  that  these  books  and  documents,  like  the 
rest  of  the  partnership  property,  are  just  as  much  the 
books  and  papers  of  the  plaintiffii  as  th^  are  the 
bo'ks  and  papers  of  the  defendants.    Now  do  we 
find  anything  in  the  Act  or   in  the   deed   wrhiidi 
excludes  the  right  of  a  partner  to   avail   himself 
of  the  assistance  of  an  agent  in  examiniog  the  books 
and  taking  copies  of  £emP     I  confess  I  oaonot 
find  anything.     If  we  look  at   article  16  itself  it 
beffins  ia  this  way :  "Proper  books  of  account  ahaH 
be  kept  by  the  managing  partners  for  the  time  bein^, 
in  wmoh  all  transactions  relating  to  the  partaecahip 
business  shall  be  duly  entered."     That  throws  the 
duty  of  keeping  the  books  on  the  managing  partoere. 
Were  they  hound  to  keep  those  books  themselves,  to 
make  entries  in  them  with  thenr  own  hands  P    No  one 
supposes  anything  of  the  kind.    It  is  quite  obvious 
that  the  managing  partners  may  rightly  and  properly 
employ  clerks  and  other  persons  to  make  up  the  booln 
properly.     Then  let  us  nrooeed  to  see  what  is  the 
riffht  which  is  conf errea  upon  the  other  partners. 
'I  £!aoh  of  the  partners  shall  nave  free  access  to  and 
liberty  to  examine  and  copy  or  take  extracts  from  any 
of  the  books  and  writings  of  the  partnership  at  au 
reaionable  times."    Can  it  be  contended  that  he  who 
is  desirous  to  avail  himself  of  this  right  is  bound  him- 
self to  go  and  tit  in  the  counting-house  of  the  firm 
and  make  the  copies  and  extracts  wiiioh  he  detixes  to 
make  with  his  own  hands.    I  confess  to  me  that  seems 
to  be  quite  unreasonable,  and  it  seems  to  me  that  he 
may  for  the  purposes  of  making  these  extracts  and 
ooptss,  just  as  t^e  managing  partners  may  for  the 
purpose  of  making  up  the  books,  employ  a  proper 
derx  or  other  person  to  do  the  work.    We  then  oom« 
to  the  question  whether  the  nght  of  access  is  to  he 
limited  to  the  partner  personi&y,  and  the  right  of 
examination  is  to  be  limited  to  the  partner  personally. 
I  confess  I  cannot  see  why  it  should  be  so.    It  is  said 
that  the  idea  of  a  third  person  being  introduced  is 
contrary  to  the  nature  of  confidence  which  exists  in 
every  partnership  relation.    Tliere  is  no  doubt  it  is, 
but  I  cannot  see  that  that  prevents  a  partner  for  a 
I>roper  purpose  from  acquiring  the  necessary  informa- 
tion in  order  that  he  may  exercise  his  own  ri^it 
properly.     I  cannot  see  tbat  if  a  clergyman,  or  a 
surffeon,  or  other  person,  deoLres,  as  he  is  entitled  to. 
to  obtain  fall  information  as  to  the  transactiona  of 
a  large  brewery  in  which  he  is  engaged  he  is  to  be 
entirely  devoid  of  all  assLstanoe,  and,  indeed,  when  the 
defendants  are  driven  to  the  last  stand  they  do  not 
so  contend,  became  it  is  admitted— or,  at  least,  I 
have  heard  no  argument  to  the  contrary,  and  I  do 
not  think  it  was  contended  otherwise — ^that  if  the 
partner  succeeded   in  getting  from  the  books  the 
mformation  which  he  desires  to  acquire  by  his  agent, 
he  could  iounediately  go  to  his  agent  from  whom  he 
wished  to  get  confidential  advice  and  submit  the 
extracts  and  copies  which  he  had  himself  procured  t  ^ 
be  made  and  get  his  confidential  advice  upon  them. 
Now  I  think  that  the  right  which  the  partner  has  to 
employ  an  agent  must,  no  doubt,  ba  limited.    The 
case  of  Dadswdl  v.  Jacobs,  which  has  already  been 
referred  to,  is  a  decision  of  the  Court  of  Appcial,  but 
it  does  not  follow  that  because  a  partner  has  a  right 
to  avail  himself  of  the  services  of  an  agent  he  may 
choose  as  that  agent  any  person  he  pleases.    Tliis 
agent  must   be  a  person   to  whom  no  reasonable 
objection  could  be  taken,  and,  further,  the  ageot  must,    . 
I  think,  be  one  who  is  willing  to  put  hiimelf  upon 
terms  not  to  use  the  information  which  he  acquires 
otherwise  than  properly.     I  believe  that  limitation 
rests  on  the  partner  himself,  as  was  pointed  out  in 
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the  oaie  of  Trtgo  ▼.  Hunt,  I  belieye  by  nearly 
every  judge  who  dealt  with  it,  but  very  olearly  by 
Lord  Davey  in  the  House  of  Lorda,  who  lays,  "The 
notice  of  motion  asks  that  the  defendant  might  be 
restrained  from  making  any  oopy  or  extract  from  the 
books  of  the  partnership  for  any  purpose  other  than 
the  business  of  the  partnership.  In  my  opinion  that 
relief  so  asked  was  inconsistent.  As  well  under 
the  general  law  as  under  the  express  provisions 
of  the  articles  of  partnership  the  defendant 
was  entitled  duriog  the  partnership  to  have 
access  to  the  books,  and  to  make  copies  thereof  or 
extracts  therefrom.  It  is  conceivable  that,  had  the 
defendant  proposed  to  use  that  information  for 
purposes  injurious  or  hostile  to  the  interest  of  the 
firm,  he  might  be  restrained  from  so  doing,  but  in 
such  a  case  he  would  not  be  obtaining  information 
properly,  and  the  use  which  the  partner  proposed  to 
make  of  it  would  be  restrained."  Therefore  the 
partner  who  obtains  information  is  bound  to  abstain 
from  using  it  for  an  improper  purpose.  Equally  the 
agent  whom  he  employs  in  order  to  procure  the 
information  is  under  an  obligation  to  aostain  from 
ufiing  it  for  an  improper  purpose.  In  the  present 
case  the  plaintififo  have  nonoinated  a  gentleman  to 
whom  no  objection  is  offered  on  the  part  of  the 
defendants,  and  that  gentleman  is  willing  to  give  an 
undertaking  that  the  knowledge  which  he  acquires 
shall  not  be  used  for  any  purpose  other  than  giving 
confidential  advice  to  his  employers  with  regard  to 
their  interests.  It  seems  to  me  that  the  only  possible 
injury  to  the  defendants  which  they  can  suggest  iu 
their  affidavits  is  protected  against  by  an  undertaking 
given  in  that  form,  and  under  these  circumstances  it 
seems  to  me  that  upon  that  undertaking  being  given 
there  ought  to  be  an  injunction  in  the  terms  which 
we  are  asked  for. 

Appeal  allowed. 

Solicitors,  Andrew,  Wotd,  &  Purves,  for  Powell  & 
Hughe$,  Brynmawr;  Le  Br<meur  cfc  Oakley,  for  Le 
Brasamr  iSs  Bowen,  Newport,  Moo. 


Feb.  1. 


From  Q.  B.  Div.  ) 

(A.  L.  Smith,  M.B.,  and     [ 

Collins  and  Homer,  L.JJ.) ) 

Mayob,  &o.,  of  Wolvebhampton  v.  Emmons,  (a.) 

Contract  —  Contract  to  erect  houses  —  Breach  —  Specific 

performance. 

The  defendant  covenanted  to  erect  certain  houaea  on  a 
piece  of  land  sold  to  him  for  thai  purpose  by  the  mayor 
and  corporation  of  W,,  who  sought  to  have  houses  erected 
on  this  site  in  order  to  increase  the  rateable  value  of  that 
part  of  the  town. 

In  an  action  to  enforce  specific  performance  of  the 
covenant  to  build,  with  an  alternative  claim  for  damages 
for  the  non-performance  of  the  covenant^  the  special  jury 
assessed  the  damages  at  £50;  and  the  learned  judge 
entered  judgment  for  the  plaintiffs  for  specific  ptrform- 
unce, 

Htldy  that,  this  being  a  case  in  which  the  loss  arising 
to  the  jilaintiffs  from  the  land  remaining  vacant  could  not 
be  estimated  in  damages^  specific  performance  of  the 
covenant  to  build  had  rightly  been  granted. 

Per  Homer,  L.J.-— -4a  a  general  rule  the  court  will  not 
grant  specific  performance  of  a  building  contract;  but 
there  is  an  exception  to  tliat  rule  where  it  is  established 
(1)  that  the  building  work  to  be  done  is  defined ;  (2)  the 

(a.)  Heported  by  Ebseine  Heid,  Esq.,  Barrister - 
at- Law. 


plaintiff  has  a  subsiardial  interest  in  having  t?ie  cofUrad 
specifically  performed  which  cannot  he  adequately  com" 
pensated  by  damages;  and  (3)  the  defendant  has,  by 
reason  of  the  contract,  obtainM  possession  of  the  land  on 
which  the  building  is  to  be  erected. 

Application  by  the  defendant  Samuel  Emmons  for 
judgment  or  a  new  trial  in  an  action  tried  before 
WiUs,  J.,  and  a  special  jury  at  Birmingham  Aiiizei. 

The  action  was  brought  for  specific  performance  of 
a  covenant  to  build,  or  in  the  alternative  for  damages 
for  breach  of  that  covenant. 

The  short  facts  admitted  or  proved  were  these :  By 
an  indenture  dated  the  Slst  ot  Jaly,  1897,  between 
the  plaintifEs,  the  Gor^ration  of  Wolverhampton,  and 
the  defendant,  the  plamtiffs  conveyed  to  the  Pendant 
a  piece  of  land  fronting  Canal-street,  on  ttie  outskirts 
of  the  borough  of  WoTverhamptoo,  and  by  the  same 
indenture  the  defendant  covenanted  with  the  plain- 
tiffs that  he  would  commence  to  erect  upon  the  land 
within  twelve  calendur  months  from  the  25th  of  May, 
1897,  a  new  building  or  new  bmldings  of  a  minimum 
height  of  35ft.  from  the  pavement  to  the  eves  or 
parapet,  and  not  more  than  the  height  regulated  by 
the  bye-laws  for  the  time  biing  in  force  in  the 
borough,  and  would  complete  the  same  ready  for 
occupation  within  two  years  from  the  date  aforesidd. 
The  defendant  submitted  plans  for  eight  houses,  and 
they  were  accepted.  He  also  cleared  the  land  of  the 
old  buildings,  but  oonsiderine  that  in  view  of  the 
overbuilt  condition  of  the  neighbourhood  it  would  be 
impossible  for  him  to  make  a  profit  out  of  his  intended 
scheme,  he  decided  not  to  build.  The  plaintiffs 
thereupon  brought  this  action  to  enforce  the  covenant, 
and  the  defencuint  pleaded  this  was  not  a  case  in 
which  the  court  would  grant  specific  performance, 
and  he  paid  the  sum  of  40s.  into  court  as  sufficient  to 
satisfy  the  plaintiffis*  claim  for  damages. 

At  the  tnal  Wills,  J.,  decided  that  the  corporation 
could  maintain  this  action  for  specific  performance, 
but,  in  case  the  Court  of  Appeal  should  be  of  the 
contrary  opinion,  he  asked  the  jury  to  say  the 
amount  of  damages  to  which  they  thought  tiie 
plaintiffs  were  entitled. 

The  lury  returned  a  verdict  for  £50. 

The  learned  judge  entered  judgment  for  specific 
performance,  and  the  defendant  appealed. 

Jelf,  K,G,,  and  Distumal,  for  the  defendant. — 
This  is  not  a  case  where  the  court  ought  to  offder 
specific  performance,  for  the  covenant,  even  if  read 
with  the  subsequent  agreement  to  build,  is  in  too 
vague  terms.  It  is  wdl  settled  law  that  the  court 
will  not  make  a  decree  for  specific  performance  of  a 
building  contract  except  in  oases,  perhaps,  where 
there  is  no  alternative  remedy  for  the  bieach  com- 
plained of.  In  a  note  to  Pembroke  v.  Thorpe, 
3  Swanst.  437,  a  number  ot  cases  are  cited  for 
and  against  the  proposition  that  a  specific  perform- 
ance may  be  decreed  of  a  covenant  to  build.  Here 
the  jury,  after  considering  all  the  drcumstances  of  tibe 
case,  hiave  found  that  £50  is  the  measure  of  the 
damage  suffered  by  the  plaintiffs.  The  defendant  is 
willing  to  pay  that  sum,  but  to  build  as  proposed  on 
the  site  would  mean  throwing  away  several  thousand 
pounds,  and  the  judgment  directing  specific  perform- 
ance ought  on  that  ground  not  to  stand.  WM  v. 
The  Direct  London  and  Portsmouth  Railway  Co,, 
1  De  G.  M.  &  G.  521,  is  a  case  in  point.  There 
specific  performance  was  refased  on  the  ^und  that 
such  a  decree  would  produce  more  injustice  than 
justice.  That  test  has  been  often  adopted  by  the 
courts  when  deciding  whether  a  decree  should  be 
granted  or  r^sed.  iPutther,  it  has  never  been  the 
practice  of  the  court  (except  in  very  exceptional 
i)  to  grant  spedfio  performance  of  a  oorenant  to 
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bnild:  see  Fry  on  Specific  Performaiioe  (3rd  ed.).  p.  44 ; 
South  Wales  Bailuoay  Go.  v.  Wythes,  3  W.  B  3, 1  £.  &  J. 
126 ;  GreenhUl  v.  I^le  of  Wight  {Newport  Junction) 
Bailway  Co.,  19  W.  £.  345.  Apart  from  the  subse- 
qaent  agreement  contained  in  the  letter  of  the  dth  of 
July,  1899,  the  covenant  Bought  to  be  enforced  conld 
not  have  been  the  •ubject  of  a  decree.  It  was  simply 
to  erect  a  new  building  or  new  boildings.  Nothing 
was  said  as  to  the  style  or  as  to  the  material.  It  ia 
dear  from  the  statement  of  claim  that  it  is  this 
▼agne  covenant  that  the  p1aanti£BB  seek  to  enforce. 

A.  T.  Lawrence,  K,C,,  and  R.  J.  Lawrence,  for  the 
plaintifff.— The  judgment  of  Wills,  J.,  directing 
specific  performance  is  one  that  on  the  facts  conld 
properly  have  been  given.  In  Mayor,  &c.,  of  London 
V.  8outhgate,  17  W.  B.  197.  38  L.  J.  Oh.  141,  which 
was  decided  since  Lord  Cairns'  Act  (21  &  22  Vict.  c. 
27),  it  was  held  that  the  court  had  power  to  oxder 
the  specific  performance  of  a  covenant  to  grant  and 
accept  a  lease  and  gave  damages  for  the  non- 
bnilding  of  a  house :  sea  also  Asylum  for  Female 
Orphans  v.  Waierhw,  16  W.  B.  1102.  Assuming  that 
the  covenant  to  build  as  it  stood  in  the  indenture  of 
the  3Ut  of  July,  1897.  was  too  iodefinite  in  terms, 
although  the  new  boilding  or  new  buildings  were  to 
be  erected  to  the  satisfaction  of  the  plaintiffs' 
surveyor,  yet  the  defendant  having  csrried  in  plans 
which  were  approved  cannot  now  be  heard  to  say 
that  the  terms  of  the  covenant  are  any  longer  in 
doubt.  The  covenant  to  build  according  to  plans 
that  have  been  agreed  to  is  a  defimte  contract  and  is 
capable  of  being  enforced  just  as  any  other  contract 
to  which  the  doctrine  of  specific  performance  can  be 
applied.  The  mere  fact  that  the  judge  left  to  the 
jury  the  question  of  damages  does  not  disentitle  the 
t>laintifiEiB  from  relying  on  then:  right  to  a  decree  for 
specific  performance.  Moreover,  the  quantum  of 
damaffes  was  wholly  inadequate,  and  cannot  be 
regarded  in  the  b'ght  of  an  alternative  remedy  for  the 
admitted  breach. 

Jelf,  K»C.,  replied. 

A,  L.  Smith,  M.B.— In  this  case  the  defendant, 
being  minded  to  specnlate  in  land  and  building, 
bought  a  piece  of  land  in  the  town  of  Wolverhampton 
from  the  corporation  for  £1,000.  The  conveyance 
contained  a  covenant  by  the  defendant  that  he 
would  erect  a  new  building  or  sew  buildings  thereon 
within  a  certain  period,  bat  he  failed  to  perform  this 
obligation.  He,  however,  obtained  from  the  corpora- 
tion further  time  on  making  promises  to  carry  out 
his  contract.  There  was  correspondence,  acd  by  a 
letter  of  the  5th  of  July,  1889,  the  defendant  under- 
took, that  if  further  time  was  allowed  him  he  would 
build  eight  houses  within  two  months.  That  letter, 
coupled  with  certain  plans  to  which  it  referred,  was 
said  by  the  plaintiffs  to  constitute  a  definite  and 
unambiguous  agreement,  and  one  which  the  court, 
in  the  events  that  have  happened,  had  power  to  order 
specific  performance  of.  But  still  the  defendant  did 
not  carry  out  his  undertaking,  and  in  March,  1900, 
the  plaintiffs  issued  the  writ  in  this  action  claiming 
specific  performance,  and,  in  the  alternative,  damages. 
The  action  should  have  been  brought  in  the  Chancery 
Division,  and,  in  addition  to  that  blunder,  there 
followed  another  by  the  plaintiffs— namely,  they  asked 
in  their  statement  of  claim  for  the  specific  perform- 
ance of  the  iDdefinite  covenant  contained  in  the 
indenture  of  the  Slst  of  July,  1897.  It  was  hopeless 
to  ask  for  the  specific  performance  of  that  covenant. 
At  the  trial  Wills,  J.,  saw  that  that  covenant  was  too 
ambiguous  for  the  plaintiffs  to  be  entitled  to  an  order 
for  its  specific  performance,  but  in  the  course  of  the 
evidence  it  came  out  that  a  subsequent  contract  had 
been  entered  into  between  the  parties  which  was 


sufficiently  definite— the  contract,  I  mean,  containad 
in  the  letter  of  the  5th  of  July,  1899— and  the  learned 
judge  allowed  the  case  to  proceed  on  the  basis  that 
that  was  the  contract  which  the  plaintiffs  desired  to 
.have   enforced.    For   greater   caution,  however,  he 
took,  and  I  think  righUy,  the  opinion  of  the  jury  aa 
the  question    of   daaiages,  and   they    assessed    the 
damages  at  £50.     He  did  not  order  judgment  to  be 
entered  for  the  £50,  becante  the  plaintiffB  had  not  in 
substance  asked  for  damages,  but  had  only  made  the 
claim  for  damages  a  subsidinry  point.    The  defendant 
complained  that  the  contract  was  so  vague  that  thif 
was  not  a  case  where  the  court  could  say  exactly  what 
the  duty  was  that  was  cast  upon  him,  and  therefore 
could  not  decree  its  specific  performance.    But  was 
that   really    so?     When   the   plans   and   the    two 
contracts    are  looked   at   together,  it   is  perfectly 
cletir  that  the  kind  of  houses  which  the  defendant  was 
(-xpected  to  erect  were  specifically  defined.      That 
being    so,    the    contract    to    build    was    a    specific 
unambiguous  agreement    Then  there  arose  a  second 
consideration :  Was  the  carrying  out  of  this  specific 
unambig^uB  agreement  to  build  one  of  importance 
to    the   plaintiffs,    with  whom  the  agreement  wan 
made,    over    and    above    mere    money   damages  ? 
The   evidence   showed  that  it  was.    The  phunbffB 
desired     to     have     buildings     erected     in      that 
part  of  the  town  in  order  to  raise  the  rateable  value 
of  that  part  of  the  borough.      Wills,  J.,  was  fully 
aware  of   this,    and  feelmg   that    the  corporation 
would  be  but  poorly  compensated  for  the  breach  of 
the  contract  by  £dO  dsmages,  made  an  order  only 
for  specific  peHbrmance.    I  agree  with  Wills,  J.,  in 
thinking  that  the  loss  arising  to  the  plaintiffi  from 
the  land  remaining  vacant  could  not  be  estimated  in 
damages  and  for  the  reasons  I  have  stated,  that  this 
is  a  caie   in  which   the   Court  of  Chancery  would 
have  ordered  specific  performance  of  the  contract, 
and  therefore  that  the  judgment  of  Wills,  J.,   was 
right  and  should  be  affirmed. 

Collins,  L.J. — I  am  of  the  same  opinion.  I  con- 
fess I  have  always  felt  some  difficidcy  in  uoder- 
standiog  on  what  general  principle  the  courts  of 
equity  have  in  some  cases  granted  and  in  others 
refused  specific  performance  of  a  a  contract  to  build. 
Probably  the  reason  is  that  there  is  no  one  priociple 
underlying  all  the  cases,  and  that  the  attitude  of  the 
courts  towards  the  question  has  varied  at  different 
times.  In  the  case  we  are  now  consideriag  I  agree, 
and  for  the  reasons  already  stated,  ttiat  the  order  for 
specific  performance  should  be  affirmed.  I  think  it  is 
quite  clear  that  no  adequate  compensaiion  in  money 
could  be  made  to  the  plaintiffs  for  non-performance. 

BoHEB,  L.  J. — I  also  have  felt  some  doubts  as  to 
the  principle  to  be  applied  to  such  a  question  as  is 
now  before  ^s ;  but  the  conclusion  I  have  come  to 
hera  is  that  the  judgment  of  Wills,  J.,  ought  not  to 
be  disturbed.  And  for  this  reason.  It  is  clear  that 
the  plaintiffs  have  not  lost  any  light  to  specific  per- 
formance which  they  would  otherwise  have  had  by 
reason  of  the  conduct  of  the  trial.  It  is  clear  that  all 
through  they  were  insisting  on  their  right  to  specific 
ptrformance.  The  order  as  drawn  up  should  ba 
amended,  in  my  opinion,  in  some  psrticulars,  and  I 
propose  to  state  shortly  the  alterations  which,  with 
the  consent  of  my  learned  brothers,  I  think  should  ba 
made  in  it.  [The  learned  judge  having  read  the 
order  as  he  thought  it  ougnt  to  read,  continued:] 
It  is  quite  clear  from  the  cases  cited  in  Fry  on 
Specific  Performance  (3rd  ed.),  pp.  45  et  seq,,  that  as 
a  general  rule  the  court  has  not  thought  fit  to  grant 
specific  performance  of  a  building  contract.  But 
there  are  certain  recognized  exceptions  to  that  rule, 
and  whenever  the  plaintiffs  seeking  specific  perform- 
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ance  o£  a  buildiog  contract  can  show  that  they  oome 
within  the  exceptions  the  court  has  invariably  made 
an  order.  Now  what  are  those  exceptions  P  I  a^ain 
quote  from  Fry's  admirable  work.  The  plaintiffs  to 
succeed  must  estabisb  first  that  the  buUdiog  work 
was  defined — that  is  to  say,  that  the  nature  of  it  was 
BO  defibitely  ascertained  that  the  court  might  know 
with  certainty  what  was  the  work  agreed  to  be  done. 
Secondly,  they  must  thow  that  they  had  a  substantial 
interest  in  having  the  contract  specifically  performed, 
and  that  that  was  an  interest  which  could  not  be 
adequately  compensated  by  damages.  In  short,  that 
they  had  open  to  them  no  other  remedy ;  and,  thirdly, 
they  must  prove  that  the  defendant  had  by  reason  of 
the  contract  obtaioed  possession  of  the  land  on  which 
the  building  was  to  he  erected  and  to  put  it  out  of 
their  power  to  build.  I  think  in  this  instance  all 
these  three  requisites  are  f  atitfied,  and  the  plaintiffs 
having  come  within  the  exception  to  the  general  rule 
have  a  light  to  have  the  order  for  specific  performance 
in  their  favour  affirmed. 

Jelf,  K^C,  asked  that  the  time  within  which  the 
buildings  were  to  be  completed  should  be  extended, 
and  that  there  should  be  no  order  as  to  costs,  the 
court  having  modified  the  order  as  drawn  up  in  the 
court  below. 

Appeal  dumissed.    No  order  as  to  cosU. 

Solicitors  for  the  defendant,  E.  A,  Willcock  ds 
Taylor,  Wolverhampton. 

Solicitor  for  the  plaintiffs,  Horatio  Brevitt,  Town 
Clerk,  Wolverhampton. 


Stgt)  Ctourt  Of  fusfice. 


Chan.  Div. 
Eekewich,  J. 


June  6. 


In  re  ShARMAN. 
Wright  v.  Sharman.  («.) 


Will — liesidtie— Bequest  of  residue  of  personal  estate 
after  jtat/mejit  tUereout  of  all  testamtntary  expenses 
— Estate  duty  on  real  estate. 

A  direction  in  a  will  that  all  testamentary  expenses 
shall  be  paid  out  of  the  residuary  personalty  does  not 
include  the  jx^yment  of  estate  duty  in  respect  of  the  realty. 

Originating  summons. 

John  Sharman  by  his  will,  dated  the  22nd  of 
December,  1899,  devised  his  real  estate  to  his  trustees 
upon  trust  to  pay  the  rents  and  profits  to  George 
Sharman  for  life,  and  after  giving  certain  legacies 
bequeathed  all  the  residue  of  his  personal  estate 
**  after  payment  thereout  of  all  my  jukt  debts,  funeral 
and  testamentary  expenses  "  in  trust  for  the  persons 
tberein  named. 

The  testator  died  on  the  18th  of  April,  1900.  The 
summons  raised  the  qaestion  whether  the  estate  duty 
payable,  on  the  decease  of  the  testator,  in  respect  of 
his  real  estate,  ought  to  be  paid  out  of  the  residuary 
personal  estate  or  ought  to  ba  borne  by  tbe  real 
estate. 

Northcote;  Mossop ;  Borthwich;  Dunham  and  HvU 
Btthell  for  the  various  parties. 

Eekewich,  J.,  said :  The  question  is  whether  the 
expression  testamentary  expenses  iaoludes  estate  duty 
on  real  estate.  If  the  testamentary  expenses  include 
estate  duty  on  real  estate  then  this  duty  ought  to  be 


(rt.)  Reported  by  H.  Claughton  Scott,  Esq., 
Barrister-at-Law. 


paid  out  of  the  residuary  personalty.  In  In  re  Clemow, 
48  W.  R.  541,  [1900]  2  Ch.  182,  the  only  question 
that  arose  was  inrespect  of  persoxud  estate,  and  as  to 
estate  duty  which  it  was  necessary  for  the  executors 
to  pay  in  order  to  obtain  probate.  Again  in  In  re 
Treasure,  48  W.  B.  696,  [1900]  2  Ch.  648,  only  personal 
estate  was  in  question.  It  is  not  necessary  for  the 
executors  to  pi*y  the  duty  on  the  real  estate.  Toey 
may  pay  it  if  they  like,  but  as  the  duty  is  made  a  first 
charge  upon  the  property  they  can  obtain  probate 
without  paying  it.  Tac  point  must  b^ve  been  con- 
sidered by  Joyce,  J.,  in  /n  te  Jolley,  17  Times  L.  R. 
244,  though  he  seems  to  have  been  dealiog  with 
the  particular  facts  of  that  case.  So  far  as  it 
is  an  authority,  it  is  in  favour  of  the  real  property 
bearing  its  own  duty  notwithstanding  a  direction 
ooncerning  testament»ry  expenses.  Another  point 
taken  is,  that  since  the  Land  Transfer  Act,  1897,  the 
real  estate  passes  to  the  exeoators  as  such,  and  that 
therefore,  the  case  not  coming  within  section  9  of  the 
Fioaitce  Act,  1894,  the  executors  are  liable  to  pay  the 
duty  upon  it.  As  to  that  I  simply  follow  the  decision 
of  Buckley,  J.,  in  In  re  Palmer,  (1900)  W.  N.  9.  I 
accept  the  law  as  I  find  it  stated  by  bim  and  follow 
it  witiiout  question.  The  duty  must  therefore  be 
borne  by  the  real  estate. 

Solicitors,  Oldman,  Clabburn,  &  Co.,  for  Willders  & 
Son,  Holbeach. 


Jan.  28. 


Chan.  Div.  i 
Byrne,  J.   I 

In  re  Edmonstgnb. 
Bryan  v.  Edmonstone.  (o.) 

Power— 'Appointment— Power    exercisable   by    deed    or 

writing  duly    executed    or    by    will  —  Testamentary 

documents  not  airnitted  to  prohiite— Exercise  of  power, 

A  power  of  appointment  exercisable  by  deed  or  writing 

duly   executed  or   by  will   is  not  validly  exercised  by 

testamentary  documents  executed  by  the  donee,  but  attested 

by  one  witness  only^  and  containing  no  reference  to  the 

power  or  to  the  property  subject  to  iL 

This  was  a  summons  taken  out  by  the  surviving 
trustee  of  the  will,  dated  tae  13  ch  of  August,  1840,  of 
Neil  Benjamin  Edmonstone  (who  died  cbe  4th  of  May, 
1841)  for  ttie  determinatio"!  {inter  alia)  of  the  question 
whether  certain  paper  writiugs  in  the  handwriting  of 
the  late  Anne  Craigie  Edmonstone,  a  daughter  of  the 
testator,  or  any  and  which  of  them  operated  as  valid 
aopointmentt  or  a  valid  appointment  of  the  sam  of 
£7,000  or  the  investments  representing  it  (part  of  the 
testator's  estate)  under  any  of  the  pothers  for  that 
purpose  conferred  upon  the  said  Anne  Craigie 
Edmonstone  by  the  said  will. 

The  testator  bequeathed  the  net  residue  of  his 
personal  estate  in  trust  for  his  three  sons  and  six 
daughters  in  equal  shares,  end  as  regards  each  of  bis 
unmarried  daughters  (of  whom  Anne  Craigie  Edmon- 
stone was  one)  dedarecL  trusts  of  £7,000,  part  of  the 
share  of  residue  so  bequeathed  to  her.  Under  these 
trusts  £7,000  and  the  investments  representiog  it,  was 
to  be  held  in  trust  for  each  daughter  for  her  life,  and 
after  her  death,  uamarried  or  leaving  no  child  who 
attained  a  vested  interest,  in  trust  for  suoh  peraon  or 
persons  and  in  suoh  manner  in  all  respects  as  she 
should  if  unmarried  by  any  deed  or  writing  with  or 
without  power  of  revocation,  or  by  will  or  codicil  to  be 
by  her  respectively  duly  execnted  from  time  to  time, 
or  at  any  time,  direct  or  appoint,  give  or  dispose  of 

(a.)  Eeported  by  J,  Abthur  Price,  Esq.,  Barrister- 
at-Law. 
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the  same;  and  in  dafault  of  and  sabjeot  to  any 
appointment,  in  tmit  for  her  siiten  or  ibter  living  at 
her  decease. 

Anne   Craigie  Edmonstone  died   a   Bpioeter   and 
intestate  on   the   12th   of  December,  1899,  leaving 
personal  estate  of  the  net  value   of  aboat  £12,000 ; 
ihe  £7,000  sabject  to  the  power  being  then  repre- 
sented by  iavestmente  to  the  value  of  about  £9,000. 
She  had  never  exercised  the  power  unless  by  oertain 
paper  writings  in  her  handwriting  found  among  her 
papers  after  her  death.  These  paper  writings  were  three 
in  number,  and  two  papers  were  further  annexed  to 
the  first  paper ;  but  omy  this  paper  and  one  of  the 
papers  annexed  to  it  were  signed  by  Miss  Edmond- 
stone.    Each  signature  was  attested  by  one  witness, 
one  of  these  witnesses  being  a  dergyman.    The  first 
paper  contained  various  pecuniary  gifts  to  relatives 
and  others,   each  made  in  the  words   "Heave"; 
and  concluded  with  the  words  **  I  wish  my  nephews 
W.  H.  Edmonstone  and  Marmaduke  B.  Broivne  to 
carry  out  my  instructions."    The  papers  annexed  to 
it  coLtained  certain  alterations  in  &ese  gifts,  and  the 
words    **my   nephew   N.    B.    Edmonstone    to   be 
residuary  legatee.    I   believe  there   is  not   money 
enough  to  carry  out  these  instructions."    The  second 
and  third  papers  (unsigned)  contained  farther  gifts 
made  in  the  same  way ;  and  altogether  the  first  paper 
and  those  annexed  to   it  purported  to  dispose  of 
£14,380,  and  the  second  paper  of  £7,400.    Kone  of 
the  papers  contained  any  reference  to  the  power  or 
the  fund  subject  to  it.    There  being  some  doubt, 
whether  all  the  patties  interested  were  before  the 
court,  it  was  agreed  that  the  question  should  be 
determined  as  between  the  testator's  estate  and  Mr. 
N.  B.  Edmonstone    as  a  beneficiary  under  the  first 
paper.* 

Levett,  K,C,f  and  B,  £,  Swan,  for  the  trustee  of  the 
will. 


instructions  seems  to  me  an  informal  appointniflnt  of 
executors.  And  I  may  observe  that  no  evidence  has 
been  called  as  to  the  dronmstances  under  which  the 
documents  were  executed.  But  even  if  they  are  to  be 
looked  at  as  writings,  and  not  as  testamentary  docu- 
ments, I  am  not  satisfied  that  Miss  Edmonstone 
intended  them  to  operate  as  an  execution  of  the 
power,  since  they  contain  no  reference  to  the  power 
or  to  the  proporty  subject  to  it,  and  all  the  oases 
have  dedded  that  one  or  other  of  these  references  is 
necessary  unless  there  is  no  other  property  on  which 
the  provision  made  by  the  donee  of  the  power  can 
operate.  But  here  it  seems  dear  that  the  lady  did 
not  intend  her  dispositions  to  operate  on  the  settled 
fund  only,  since  she  disposed  of  over  £20,000,  the 
fund  amounting  only  to  £9,000.  To  hold  this  a  valid 
appointment  would  be  going  far  beyond  anything 
lead  down  in  any  of  the  esses,  and  I  cannot  do  it  I 
must  hold  that  none  of  the  documents  operated  as  a 
valid  appointment  of  any  part  of  the  fund  in  favour 
of  Mr.  N.  B.  Edmonstone. 
Sdlidtors,  Bevan  <fc  King;  Frere  A  Co. 


May  15. 


Mulligan,  K.C,  and  Bobertson,  for  Mr.  N.  B. 
Edmonstone. — ^The  phrase  '*  residuary  legatee  "  refers 
to  the  residue  of  the  £7,000,  not  of  Miss  Edmonstone's 
own  estate,  and  "  I  leave  "  means  only  '*  I  give  at  my 
death."  The  court  will  not  construe  the  documents  as 
a  will  and  so  render  them  a  nullity,  since  they  could  not 
be  admitted  to  probate.  Miss  Edmonstone  must  be 
taken  to  have  known  that  they  were  inadmissible,  and 
accordingly  she  must  have  intended  them  to  operate 
on  the  settled  fund,  since  there  was  no  other  property 
on  whidi  they  could  operate. 

They  dted  Farwell  on  Powers  (2nd.  ed.),  p.  176 ; 
and  Denn  v.  Boake,  6  Bing.  475 ;  jBrodrick  v.  Browne 
1  K.  &  J.  328,  3  W.  R.  Ch.  Dig.  54  ;  Proby  v.  Landor, 
9  W.  R.  47,  28  Beav.  504 ;  In  re  Morgan,  7  Ir.  Cb. 
Bep.  18 ;  and  Hales  v.  Margerum,  3  Yes.  299. 

Norton,  K.C,  and  John  Henderson,  for  the  parties 
entitled  in  default  of  appointment. — The  documents 
are  testamentary  in  chuacter  and,  accordingly,  the 
court  is  not  at  Hberty  to  look  at  them.  But  if  they 
are  not  testamentary,  they  are  inoperative  as  an 
execution  of  the  power,  since  they  refer  neither  to  the 
power  nor  to  the  property. 

They  referred  to  tne  above  cases  and  to  the  Wills 
Act,  1837,  s.  10. 

Mulligan,  K.C,  replied. 

Bybne,  J.,  after  stating  the  facts,  continued: 
Everything  in  these  documents  point  to  their  being 
intended  as  a  will,  on  the  face  of  it,  except  the  fact 
that  they  are  not  properly  attested.  The  expressions 
**  I  leave  "  and  "  my  nephew  to  be  residuary  le^^tee," 
and  the  alterations  which  the  lady  has  made  in  her 
orighud  gifts,  all  lead  me  to  the  condusion  that  the 
documents  are  an  intended  will,  or  instructions  for 
one,  and  the  request  to  the  nephews  to  carry  out  her  \ 


Chan.  Div.    \ 
Wright,  J.   j 

Jn  re  CBiOHTON'a  Oil  Co.  (Limitkd).  (a.) 
Company  —  Winding     up  —  Asstts  —  Distribution  -- 
Previous  loss  of  capital  — Last  year*s  profits  — No 
dividend  declared  —  Preferred  and  ordinary  share- 
holders—Articles. 

Where,  on  a  limited  company  going  into  liquidation^ 
there  is  standing  to  the  credit  of  its  revenue  account  a 
sum  representing  undivided  net  profits, 

Hdd,  that  such  sum,  though  it  might  have  been  made 
available  for  dividend  to  preference  sliareholders,  in  spiU 
of  a  previously  existing  debit  for  loss  of  capital,  was  net 
to  be  applied  as  dividend  if,  prior  to  the  liquidation,  no 
dividend  had  been  recommended  by  the  directors  or 
declared  by  the  company  in  cuxordance  with  the  articles, 

Tais  was  a  summons  by  the  voluntary  liquidators  of 
tbe  above  company  asking  that  it  might  be  determined 
whether  a  sum  of  £1,675,  being  the  amoont  of  the 
profit  made  by  the  ssid  company  in  the  year  ending  the 
the  3ist  of  March,  1900,  ought  (notwithstanding  the 
previously  existing  debit  to  profit  and  loss)  to  be 
distributed  in  the  liquidation  as  dividend  among 
the  preference  shareholders  of  the  compan^.^ 

The  capital  of  the  company  was  divided  into 
preference  and  ordinujr  shares,  and  l^  the 
memorandum  it  was  dedared  that  the  preference 
shares  should  **  confer  on  the  holders  a  right  to  a 
fixed  accumulative  pr^erential  dividend  of  5  per  cent, 
per  annum  on  the  capital  paid  up  thereon  subject  to 
the  provisions  of  the  company's  artides  of  association." 

By  dause  6  (6]  of  the  articles  it  was  provided 
'<  that  in  the  event  of  the  winding  up  of  the  company, 
the  surplus  aisets  shall  be  distributed  between  the 
holders  of  preference  and  ordinary  shares  according 
to  the  amount  paid  up  thereon." 

Clause  103  (14)  gave  the  directors  power  to  set 
aside  a  reserve  fund  with  a  proviso  that  so  much  only 
of  the  reserve  fund  as  represented  profits  should  be 
applicable  to  the  payment  of  dividends. 

Clause  108  was  as  follows:  '*The  profits  of  the 
company  from  time  to  time  available  for  dividend 
shall,  subject  to  the  provisions  hereinbefore  contained 
be  applicable :   First,  to  the  payment  of  the  fixed 


(a.)  Eeported 


by  W.  Mobbis  Cabixb,   Esq., 
Barrister-at-Law. 
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oamulative  preferential  dividends  on  the  preferenoe 
Bharea  in  the  original  capital.  Secondly,  the  snrplus 
shall  be  applicable  to  the  payment  of  dividends  on 
the  other  shares  in  proportion  to  the  capital  paid  up 
thereon,  bat  the  whole  or  any  part  thereof  may  be 
carried  to  reserve  or  otherwise  dealt  with  as  the 
directors  with  the  sanction  of  the  company  in  general 
meeting  may  from  time  to  time  detemine. 

"daose  110. — The  company  in  general  meeting 
may  declare  a  dividend  to  be  paid  to  the  members. 

'*  Clause  111.— No  lar^  dividend  shall  be  declared 
than  is  recommended  oy  the  directors,  bat  the 
company  in  general  meeting  may  declare  a  smaller 
dividend. 

"  Clause  112. — "So  dividend  shall  be  payable  except 
out  of  the  profits  arising  from  the  busineas  of  the 
company. 

<*  Clause  139* — If  the  company  shall  be  wound  up, 
and  the  surplus  assets  shall  be  msuffioient  to  repay 
the  whole  of  the  paid-up  capital,  such  surplus  assets, 
shall,  subject  to  clause  6  (&},  be  distributed  so  that 
as  nearly  as  may  be  the  losses  shall  be  borne  by  oon- 
tributories  in  proportion  to  the  capital  paid  up  or 
which  ought  to  have  been  paid  up  on  the  shares  in 
respect  of  which  they  are  oontributories  at  the 
commencement  of  the  winding  up." 

All  the  preference  and  ordinary  shares  which  were 
issued  were  fully  paid  up. 

In  July,  1900,  the  company  passed  resolutions 
sanctioning  an  agreement  for  the  sale  of  the  assets  of 
the  company  and  for  voluntary  winding  up  of  the 
company,  and  in  August,  1900,  a  contract  was  entered 
into  with  an  agent  for  a  new  company  for  the  sale  of 
the  assets  of  the  company,  **  exclusive  of  any 
undivided  net  profits  of  the  business  appeatiog  in 
the  balance-sheet  for  the  year  ending  the  31st  of 
March,  1900."  Such  profits  amoimted  to  the  said 
sum  of  £1,675.  Di?idends  on  the  prefereoce  shares 
had  been  paid  up  to  the  31st  of  March,  1896,  but 
from  that  date,  no  profits  having  been  made  until 
1900,  no  dividends  were  declared.  The  books  of  the 
company  showed  a  debit  of  over  £4,000  for  losses  in 
previous  years. 

The  amount  produced  by  the  sale  was  insaffioient 
to  pay  the  shareholders  the  amount  of  capital  paid 
up  on  the  shares. 

A,  B,  Kirlyy  for  the  voluntary  liquidator,  asked 
for  the  direction  cf  the  court. 

A*  Dunham  for  the  preference  shareholders,  conten- 
ded that  the  fund  in  question  should  be  employed  in 
paying  all  arre»rs  of  dividend  to  the  preference 
shareholders.  A  oempany  is  not  called  on  to  recoup 
capital  lost  in  previous  years  out  of  subsequent 
profits,  it  may  declare  a  dividend  out  of  such  profits : 
In  re  NcAional  Bank  of  Wales,  48  W.  E.  99,  [1899] 
2  Ch.  629,  and  Bishop  v.  Smyrna  and  Casaabi 
Bailway  Co..  43  W.  K.  647,  [1895]  2  Ch.  265. 
[Weight,  J. — The  mere  fact  ot  losses  on  previous 
years  does  not  interfere  with  declaring  profits  oa 
another  year,  but  it  may  be  quite  different  if  the 
company  has  established  anotoer  practice  of  not 
paying  dividends  in  such  a  case.]  I^o  such  practice 
has  b^n  established  here. 

F,  CaB$el,  for  the  ordinary  shareholders,  argued 
that  (1)  there  had  been  no  recommendation  or  de- 
claration of  dividend  by  the  diiectors  or  shareholiers 
in  accordance  with  the  articles,  and  therefore  the 
fund  could  not  be  employed  in  paying  such  dividend. 
Article  108  merely  said  profits  "  shall  be  applicable '' 
not  ''shall  be  apf^lied" ;  and  (2)  that  there  was  no 
case  yet  in  which  it  had  been  held  that,  while  there 
was  a  debit  in  the  accounts  of  the  company,  the 
profits  of  a  ]^artioular  year  could  be  applied  as 
dividend  in  the  winding  up  of  the  company.    Prior  | 


to  the  winding  up  the  company  could  have  declared  a 
dividend,  but  it  had  not  done  so,  and  the  court  would 
now  look  to  the  whole  profits  and  loss  of  the  com- 
pany and  would  not  throw  all  the  losses  unfairly  on 
capital. 

Me  referred  to  In  re  Odessa  Waterworks  Co,,  (1897) 
W.  N.  167. 

Dunham,  in  reply,  said  that  the  case  of  In  re  Odessa 
Waterworks  Co,  was  essentially  different,  as  there  the 
surplus  asiets  aroie  in  the  winding  up  as  a  result  of  a 
sale  taking  place  in  the  wioding  up,  here  they  arose 
prior  to  that  event;  moreover  the  language  in  the 
two  cases  was  different. 

Wbiqht,  J.<— The  questioa  in  this  case  is,  whether 
this  fund,  the  profits  of  one  year's  trading,  is  shown 
to  be  profits  belonging  to  tiie  preference  shareholders  P 
It  is  for  the  preference  shareholders  to  make  out 
that  this  fund  is  available  for  dividend,  and  this  they 
have  failed  to  do.  Here  there  has  been  no 
dedlaration  of  dividend  by  the  company  nor 
even  a  recommendiition  of  dividend  by  the  directors, 
and  it  has  not  been  considered  whether  the  whole 
or  any  part  of  the  £1,675  shall  be  carried  to  the 
reserve  fund,  or  how  the  debit  on  the  profit  and  loss 
account  shall  be  dealt  with.  It  is  most  improbable 
that  the  entire  £1,675  would  have  been  treated  as 
dividend  if  the  pompaay  had  continued  to  carry  on 
its  business.  I  think  it  was  necessary  to  show  not 
only  that  the  £1,675  might  have  been,  but  that  it 
actually  was,  made  available  for  dividend,  and  as  this 
has  not  been  shown  the  claim  of  the  preferenoe 
shareholders  therefore  fails. 

Solicitors,  Ashurst,  Morris,  Crisp,  d:  Co..  for 
Stanton,  Atkinson,  &  Hudson,  Neircastle-upon-Tyne; 
Gtorge  Beader  &  Co,,  for  HoyU,  Shipley,  &  Hoyle, 
Ne  wcastle-  upon-Tyoe. 


••} 


Miy  9. 


E.  B.  Div. 

(Lord  Alverstone,  L.C.J. 

and  Lawrance,  J.) 

Squire  (Appellant)  v.  Bayeb  &  Co.  {Besjyondents)  (a.) 

Master  and  servant — Factory — Fine  for  breach  of  rule 
as  to  good  order  and  decorum — 2'ruck  Act,  1896  (59  db 
60  Vtct,  c.  44),  s,  1,  sub-section  1  (b)  (c). 

The  respondents,  wJio  were  corset  manufacturers,  and 
were  the  occupiers  of  a  factory  within  the  meaning  of  the 
Factory  Acts,  1878  to  1895,  entered  into  a  contract  with 
a  girl,'  Helen  Bobbins,  and  employed  her  as  a  machinist 
in  their  factory.  The  following  rule  (inter  alia)  formed 
part  if  the  contract:  "*  Alt  workers  shall  observe  good 
order  and  decorum  while  in  the  factory,  and  shall  not  do 
anything  which  may  interfere  with  the  proper  and  orderly 
conduct  of  the  business  thereof,  or  of  any  department 
thereof,  and  shall  in  all  respects  obey  the  lawful  com- 
mands of  the  general  manager,  forewoman,  or  suptrin* 
teiuietit  of  their  respective  departments,  A  fine  of  six- 
pence {or  less,  at  the  discretion  of  the  manager)  shall  be 
paid  by  each  worker  who  shall  be  guilty  of  any  infringe- 
ment of  this  rule.** 

The  employees  were,  if  they  wished,  allowed  to  have 
their  dinners  in  the  workroom.  On  one  occasion  the  clerk 
in  charge  of  the  factory  heard  a  considerable  noise  in  the 
workroom,  and  on  going  there  discovered  disorder,  the 
girl  Bobbins  playing  a  small  harp  and  the  other  girls 
dancing.  For  this  disorder  Bobbins  and  some  of  the 
others  were  fined  the  sum  of  twopence  each* 

The  appellant,  an  inspector  of  factories,  thereupon  by 

(a.)  Beported  by  E.  G.  Stillwxll,  Esq.,  Barrister- 
at-Law. 
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High  Ck>T7BT 


Squibb  (Appbllaht)  v.  Baybb  &  Co.  (BBSPOHDBifTB). 


High  Coubt. 


an  information  made  compJuint  that  the  respondents  had 
committed  breaches  of  section  1,  sub- section  1  (b)  and  (c), 
of  the  Truck  Act,  1896.  on  the  ground  that  the  said  rule 
did  not  specify  the  acts  or  omissions  in  respect  of  which 
a  fine  might  be  imposed,  arA  that  the  fine  imposed  was 
not  in  respect  of  some  act  or  omission  within  the  meaning 
of  sub-section  1  (c). 

The  justices  found  that  good  order  and  decorum  were 
not  observed,  and  that  dancing  and  disorder  were  likely 
to  cause  loss  or  damage  to  the  respondents,  and  tJiat  the 
said  rule  constituted  a  reasonable  contract^  and  complied 
with  section  1,  sub-section  1  (b)  and{o),  of  the  said  Act, 
and  they  accordingly  dismissed  the  information^  On 
appeal  by  the  inspector  of  factories, 

The  court  held  that  the  justices  had  decided  rightly  ; 
the  rule  was  good  and  was  not  too  general,  and  there  had 
been  such  a  breach  thereof  as  justified  a  fine  being  im- 
posed. The  words  *'  good  order  and  decorum  **  must  be 
construed  with  reference  to  the  special  circumstances  under 
which  a  particular  business  is  carried  on,  having  regard 
to  the  place  in  which  any  alleged  disorder  takes  ylace, 

Thii  WAB  a  c%8e  stated  by  the  justices  for  thi3  city 
and  oonoty  of  Brist'^l  for  the  opinion  of  the  court  on 
an  informiition  by  Bose  E.  Squire,  an  inspector  of 
factories  and  workshops,  who  alleged  that  the 
respondents  had  committed  breaotaes  of  sub-section 
(1)  (6)  and  (c)  of  tection  1  of  tde  Truck  Act,  1896. 

fne  information  complamed  that  on  the  13th  of 
November,  1900,  the  respondents,  beiog  employers 
within  the  Truck  Act,  1896,  unlawfully  did  make  a 
contract  with  Helen  Louisa  Robbns  for  a  deduction 
for  or  in  respect  of  a  fine  of  sizpenco  or  less,  from  the 
sum  contracted  to  be  paid  by  tnem  to  her  contrary  to 
section  1,  sub-section  1,  of  the  aforesaid  Act,  in  that 
the  contract  did  not  specify  the  acts  or  omiisions  in 
respect  of  which  the  fine  might  be  imposed,  and  that 
the  said  fine  was  not  in  respect  of  some  act  or 
omission  which  caused  or  was  hkely  to  cause  damage 
or  loss  to  the  said  eioployers  or  interruption  or  hind- 
rance to  their  business. 

The  followiog  facts  were  proved  or  admitted  before 
the  justices: 

The  appellant  was  one  of  H.M.  inspectors  of 
factorisf. 

The  respondents  were  corset  manufacturers,  and 
were  the  occupierd  of  the  Victoria  Works,  Roman's- 
road,  E&ston,  Bristol,  which  said  works  were  a 
factory  within  the  meaning  of  the  Factory  and  Work- 
shop Acts,  1878  to  1895. 

The  document  called  Bules,  and  forming  part  of 
this  case,  was  produced  by  the  respondents  as  con- 
taioing  the  terms  of  the  contract  between  them  and 
their  employees,  amongst  which  rules  was  the  follow- 
ing provision :  *'  All  workers  shall  observe  good  order 
and  decorum  while  in  the  factory,  and  shall  not  do 
anything  which  may  interfere  with  the  proper  and 
orderly  conduct  of  the  business  thereof,  or  of  any 
departoient  thereof;  and  shall  in  all  respects  obey 
the  lawful  commands  of  the  general  manager,  fore- 
woman, or  superintendent  of  their  respective  depart- 
ments. A  fine  of  sixpence  (or  less  at  the  diacretion  of 
the  manager)  shall  ba  paid  by  each  worker  who  shall 
be  guilty  uf  any  infringement  of  this  rule." 

In  November,  1900,  the  respondents  made  a  con- 
tract with  Helen  Louis*  Bobbios  (being  a  workman 
-within  the  meaning  of  the  said  Act),  upon  the  term« 
mentioned  in  the  said  document,  and  employed  her  as 
one  of  their  machinists,  the  hours  of  work  being  from 
8  a.m.  to  7  p.m. 

The  respondents  granted  to  their  employees  the 
privilege  of  having  their  dinners  in  the  wookroom  of 
the  factory  between  1  p.m.  aod  2pm.,  but  the  ssid 
employees  were  not  obliged  to  have  their  dinners  in 
the  said  faotoiy  and  conlcl  dine  at  home,  or  elsewhere. 


if  they  so  wished.  It  was  proved  that  the  rales  of  the 
factory  were  in  f oroe  as  well  dnring  the  dinner  hour 
as  at  other  times,  and  this  was  known  to  the 
employees.  On  one  day  in  November,  after  the  date 
of  the  aforesaid  contract,  daring  the  dinner  hour,  Mias 
Knight  (a  clerk),  who  was  then  in  charge  of  the 
factory,  but  whose  room  was  immediately  underneath 
that  in  which  the  employees  were  having  dinner, 
heard  a  considerable  noise  and  commotion  going  on 
in  this  room.  O  a  going  there  she  discovered  disorder, 
the  said  Helen  Louisa  Jftobbios  playing  a  small  harp, 
to  the  music  of  which  several  of  the  other  girls  were 
dancing,  singing,  and  clapping  their  hands. 

Miss  Knight,  in  the  course  of  her  duty,  reported 
this  disorder,  and  Bobbins  and  some  of  the  others 
taking  part  in  it  were  fined  the  sum  of  twopence  each. 

The  girl  Bobbins  stated  before  the  justices  that  she 
had  not  been  informed  that  it  w«s  wrong  to  dance 
and  sing  during  the  dinner  hoar,  and  that  she  was 
not  aware  there  was  any  harm  in  it,  but  it  was  proved 
that  a  copy  of  the  rules,  before  referred  to,  was 
pDSted  in  this  workroom  and  other  copies  at  other 
places  in  the  factory,  and  Bobbins  admitted  that  she 
and  the  oth«>r  girls  would  not  have  done  what  they 
did  if  Miss  Knight  had  been  present. 

It  was  proved  that  the  disorder  and  dancing  caused 
considerable  dust,  and  that  dust  would  cause  injniy 
to  the  machines  at  which  the  employees  worked,  as 
well  as  to  the  material  served  out  to  them  to  work 
upon. 

It  was  further  proved  that  no  fines  were  deducted 
from  the  wages  of  the  employees,  but  a  fioe  book 
WAS  kept  and  ooce  a  week  the  said  employees  were 
asked  to  pay  such  fi^es  after  they  had  received  their 
wages  in  full,  and  a  receipt  was  given  for  snch  fine, 
and  the  following  is  a  copy  of  the  receipt  given  to 
Bobbins  :— 

"The  sum  of  2d.  has  this  day  been  received  from 
Bobbins  in  respect  of  a  fioe  for  making  noise  during 
dinner  hour.— Dated  this  10th  day  of  November, 
1900." 

Upon  the  above  facts  the  appellent  contended :  [a) 
That  the  said  rule  did  not  specify  the  acts  or  omis- 
sions in  respect  of  which  a  fine  might  be  imposed;  (6) 
that  the  fine  imposed  under  the  said  rule  was  not  in 
respect  of  some  act  or  omission  within  the  mesntDg 
of  sub-section  1  (c)  of  the  l«t  section  of  the  Track 
Act. 

The  respondents  on  the  other  hand  contended  that 
the  words  of  ihe  said  rule  sufficiently  specified  the 
acts  and  omissions  in  respect  of  which  a  fine  might 
be  imposed,  and  that  the  fine,  in  fact,  inflicted  was 
in  respect  of  an  act  which  caused  or  was  likely  to 
oause  damage  or  loss  to  the  respondents,  or  interrap- 
tion  or  hindrance  to  their  busine9S. 

Tne  justices  found  as  a  fact,  upon  the  evidence 
adduced  before  them  that  good  order  and  decorum 
were  not  observed,  and  that  daucing  and  dtaorder 
were  likely  to  cause  damage  or  loss  to  the  respondeat 
employers,  and  injury  to  the  discipline  to  be  enforced 
in  a  factory  of  this  description. 

They  also  found,  as  a  fact,  that  the  said  rule  (which 
was  the  only  one  in  dispute)  constituted  a  reasooabie 
contract  bf*tween  ttie  respondents  and  their  employees 
for  securing  good  order  and  decorum  in  the  factory 
and  complied  with  sub-section  1  (&}  and  (c)  of  the 
Ist  section  of  the  said  Act,  and  they  acoordiogly 
dismissed  the  information. 

The  question  for  the  opinion  of  the  court  wai 
whether  on  the  facts  above  stated  the  jostioes  came  to 
a  right  conclusion.  If  they  were  wrong  this  case  was 
to  be  remitted  to  them  with  such  direotions  as  the 
court  might  think  fit  to  give. 

Sir  R.  B.  Finlay^  A.G.  (H.  Sutton  with  him),  for  ihs 
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appellant. — The  magistrates  should  have  con- 
▼ioted  the  respondents.  A  rule  which  says  **  idl 
workers  shall  observe  good  order  and  deoorum  while  in 
the  factory  "  is  not  a  sufficient  speoifioation  of  the  acts 
or  omissions  in  respect  of  which  a  fine  maybe  imposed 
so  as  to  satisfy  sub-section  1  (6),  the  whole  object  of 
which  is  that  specific  notice  shall  be  given  to  the 
employees  of  the  particular  offdnces  for  which  they 
wiU  be  fined.  The  rule  ii  much  too  vague  and 
general.  There  is  no  notice  that  the  employees  are 
not  to  dance  or  play  music.  Farther^  what  the  girl 
Bobbins  did  cannot  fairly  be  called  a  brcvaoh  of  good 
order  and  decorum. 

Foote.  K.G.  {DougJ<iB  Metcalfe  with  htm),  for  the 
respondents. — If  the  contention  that  this  ride  is 
too  vague  be  correct,  it  would  follow  that  ii  would 
be  necessary  to  specify  all  possible  acts  of  disorder. 
That  would  be  impracticable  and  unreasonable. 
General  terms  must  oe  used.  It  would  be  very 
difficult  to  say  what  the  word^  *'  good  order ''  and 
''  decorum "  mean.  They  must  be  construed  with 
reference  to  the  special  circumstances  of  each  case 
and  the  business  being  carried  on. 

Sir  R,  B.  Finlay,  A.G.,  replied. 

Lord  Alyerstone,  Ii.C.J.— The  case  is  not  free 
from  difficulty,  but  in  my  opinion  we  cannot  say  the 
magistrates  have  come  to  a  wrong  decision. 

We  have  to  consider,  firstly,  whether  this  rule  is  a 
good  one,  and  secondly,  whether  there  was  such  a 
breach  thereof  as  would  justify  a  fine  bsing  imposed, 
having  regard  to  the  terms  of  the  statute.  Now,  by 
section  1,  sub-section  1,  there  must  be  a  contract 
which  shall  specify  the  acts  and  omissions  in  respect  of 
which  the  fine  is  imposed,  and  the  fiue  must  be 
in  respect  of  some  act  or  omission  which  causes  or 
is  likely  to  cause  damage  or  loss  to  the  employer. 
Under  sub-sectioa  2  all  deductions  are  to  be  made  in 
pursuance  of  such  a  contract,  and  particulars  in 
writing  showing  the  acts  or  onutsions  in  respect  of 
which  the  fine  is  imposed  are  to  be  given  to  the 
workman.  In  this  case  the  magistrates  have  found 
that  there  was  during  the  dinner  hour  disorder  and 
dtncing — but  "  disorder  "  is  the  word  to  which  I  call 
attention — in  the  factory  workroom;  that  to  the 
knowledge  of  the  employees  the  rules  were  in  force  as 
well  during  the  dinner  hour  as  at  other  times,  and 
that  the  disorder  was  discovered  and  reported  by  the 
clezk  in  the  course  of  her  duties.  It  has  becm  pressed 
upon  us,  and  we  mu)t  consider  the  matter,  that  a 
rule  which  says  ''all  workers  shall  observe  good 
order  and  decorum  while  in  the  factory"  is  not  a 
sufficient  specification  of  the  acts  or  omissions  in 
respect  of  which  a  fine  cau  be  imposed.  Now,  as 
there  are  so  many  different  factories  and  so  many 
different  kinds  of  basinesses.  good  order  and  decorum 
must  be  something  with  reference  to  the  particular 
character  of  the  business  carried  on  and  the  particular 
privileges  which  are  given  to  the  workpeople.  I 
think  that  it  would  be  going  too  far  to  say  that  a 
rule  imposing  a  fiue  for  breach  of  good  order  and 
decorum  is  too  general.  I  agree  that  in  one  sense  the 
rule  does  not  specify  a  particular  act  or  omission,  but 
I  do  think  that  the  words  '*  good  order  and  decorum  " 
are  words  which  have  to  be  construed  with  reference 
to  the  circumstances  under  which  the  business  is 
carried  on.  Speaking  for  myself  I  think  it  is  a 
sufficient  compliance  with  the  Act  to  say,  *'We  shall 
impose  a  fine  if  while  in  the  factory  you  do  not 
observe  good  order  and  decorum." 

It  was  next  contended  by  the  Attorney-General 
that  there  is  no  evidence  of  anything  done  by  Bobbins 
which  could  fairly  be  called  a  non-observance  of  good 
order  and  decorum.  As  to  tiiat  I  think  these  facts 
stated  by  the  magistrates  prevent  that  point  from 


really  being  raised,  and  in  face  of  these  facts  I  think 
we  cannot  take  the  isolated  act  of  the  girl  who 
provided  the  music,  however  innocent  that  act  may 
have  been  in  itself,  and  say  that  that  particular  act 
was  not  part  of  the  disorder  which  the  magistrates 
found  to  nave  taken  place. 

I  think  we  cannot  say  that  what  was  done  was  not 
a  breach  of  good  order  and  decorum,  having  regard 
to  the  privileges  which  wete  allowed  to  these  work- 
people and  the  position  they  occupied  in  the  factory. 
I  do  not  think  we  ought  to  entirely  shut  out  of  con- 
sideration the  fdct  ^at  they  were  allowed  to  have 
their  meals  in  the  factory  workroom,  where  there  were 
machinery  and  materials,  and  ic  is  with  reference  to 
thttt  that  I  say  one  must  consider  whether  there  has 
been  a  breach  of  the  rule  having  regard  to  tbe  pltkce 
in  which  th*)  ace  w&ich  the  ma({istrates  have  found  to 
be  disotderly  took  place.  For  these  reasons  I  think 
that  the  decfsiou  of  the  magistrates  should  be 
affirmed. 

Lawrance,  J.— I  am  of  the  same  opinion. 

Appeal  dismissed  with  costs. 

S jlidtor  for  appellant.  Solicitor  to  th9  Treasury, 

Solicitors  for  respondents,  O,  Reader  &  Co, 


) 
I,  L  O.J., 

B.  J.)  j 


K.  B.  Div. 
(Lord  Alverstone,  L.O.J.,  [  May  7. 

and  Lawrance, 

Igoe  v.  Shanit.  (a.) 

Licensing  law  —  Licence,   lapse  of— Value  of  Jiouse^ 
Licensing  Act,  1872  (35  dk  36  Vict,  c.  94),  s.  45. 

A  licence  for  the  sale  of  beer  had  been  held  fot  a  house 
from  a  date  before  the  10th  of  August,  1872,  coniintiously 
down  to  the  lOth  of  October,  1886,  when  it  expired,  the 
tenanVs  application  for  a  renewal  havMg  been  refused  in 
September.  On  the  i2th  of  October,  1886,  a  new  tenant 
applied  to  the  justices  in  special  session  for  a  transfer  of 
the  licence  under  9  Geo,  4,  c.  61,  s,  14. 

Held,  that,  notwithstanding  the  licence  Jiad  changed 
hands,  and  there  had  been  a  break  in  the  continuity  of 
the  licence  since  the  10th  of  August,  1872,  the  justices 
could  not  refuse  to  renew  the  licence  on  the  ground  only 
that  the  house  was  not  of  the  annual  value  required  by 
section  45  of  the  Licensing  Act,  1872,  in  the  case  of 
premises  not  licensed  at  the  time  of  the  passing  of  the 
Act, 

Case  stated  h?  the  justices  for  the  county  of 
Lancaster  sitting  in  quarter  session. 

On  the  2lBt  ot  September,  1900,  the  respondents,  who 
were  the  licensing  justices  for  the  city  and  county  of 
Manchester,  retused  to  renew  to  the  appellant  a  licence 
to  sell  beer  by  retail  to  be  oonsumei  on  or  off  the 
premises  in  a  house  known  as  the  Council  Inn, 
Councd-street,  Hulme,  in  the  city  of  Manchester. 

On  the  23rd  of  October,  1900,  the  appellant  appealed 
to  the  court  of  quarter  sessions,  who  dismissed  the 
appeal  subject  to  this  caie  for  the  opinion  of  the  High 
Court  of  Justice. 

The  appellant  was  tbe  tenant  and  occupier  of  the 
Council  inn,  and  was  licensed  in  respect  thereof  for 
the  sale  of  beer  by  retail  to  be  consumed  on  or  off  the 
premises. 

On  the  9th  of  August.  1900,  notice  of  objection  to 
the  renewal  of  the  appellant's  licence  was  served  upon 
htm,  the  grounds  of  which  objection  were,  inter  alia, 
that  the  premi&es  were  not  of  the  necessary  annual 
value. 

(a.)  Beported  by  C.  Q.  Wilbraham,  Esq.,  Barrister- 
ai-Law. 
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The  jnatioes  refused  the  renewal  upon  the  ground 
nieed  by  the  objection. 

The  Conndl  Inn  was  originally  lioensed  for  the 
sale  of  beer  by  retail  to  be  oonsamed  on  or  off  the 
premises  in  the  year  1868,  and  the  lioenoe  was  con- 
tinuonsly  renewed  down  to  the  year  1886. 

At  the  general  annnd  lioeosing  meeting  for  the 
city  held  in  August,  1886,  the  renewal  of  &e  lioenoe 
to  Edwin  Wade,  tHe  then  licensee,  was  objected  to 
and  the  consideration  of  the .  objection  adjourned 
until  some  day  in  September  of  that  year,  when  the 
renewal  of  the  licence  was  refused.  ~  He  continued  to 
carry  on  business  and  to  sell. beer  by  retail  in  the 
house  until  the  8th  of  October,  1886,  upon  which 
day  he  yielded  up  possession  thereof  to  Jane  Jackson, 
who  became  the  neur  tenant  and  occupier  thereof,  but 
did  not  then  obtain  any  licence  or  transfer  of  a 
licence  to  continue  the  business. 

The  licence  for  the  current  year  expired  in  the 
course  of  law  on  the  10th  of  October,  1886.  Jaoe 
Jackson  C3mmenced  to  carry  on  business  and  to  sell 
beer  by  retail  thereon  on  the  8th  ot  October,  1886. 
but  not  under  a  justice's  licence,  and  she  continued  to 
do  so. 

On  the  12th  of  October,  1886,  Jane  Jackson  applied 
to  the  josttoes  in  special  session  for  the  grant  of  a 
licence  to  her,  which  was  granted,  and  the  s^id  licence 
was  thenceforward  continuously  renewed  until  the 
21st  of  September,  1900. 

The  annual  Taiue  of  the  premises  on  the  2lBt  of 
September,  1900,  exceeded  £15,  but  was  less  than 
£30. 

The  premises  were  situate  within  the  city  of 
Mancbeeter,  the  population  of  which,  according  to  the 
Isst  Parliaments:^  ceosus,  exceeded  100,000. 

It  was  contended  before  the  court  of  quarter  sessions 
on  behalf  of  the  appellant  that,  inasmuch  as  the 
house  was  on  the  10th  of  August,  1872,  licensed 
for  the  sale  of  intoxicating  liquors  for  con»umption 
thereupon,  the-  qualification  in  respect  of  annual 
value  prescribed  bf  section  45  of  the  Licensing  Act, 
1872— namelj^,  £30— did  not  apply  thereto,  but  that 
the  qoabfication  in  respect  of  tbe  annual  value  which 
did  apply  thereto  was  tbat  prescribed  by  3  &  4  Vict, 
c.  6i,s.  1— rnamely,  £15. 

It  was  contended  on  behalf  of  the.  respondents  that 
the  licence  held  in  respect  of  the  house  at  the  time  of 
the  passing  of  the  Licensing  Act,  1872,  having  lapsed 
in  1886,  the  home  thereupon  ceased  to  be  quaUfimi  to 
receive  any  other  or  new  licence  except  upon  the  con- 
ditions as  to  annual  value  required  by  tbe  Licensing 
Act,  1872,  s.  45,  and  that  upon  the  true  construction 
of  that  section  the  conditions  tiierein  prescribed  as  to 
annual  value  applied  to  all  licensed  premises  of  which 
the  licence  had  not  been  in  existence  continuously 
from  tbe  10th  of  August,  1872,  down  to  the  application 
for  the  renewal  thereof,  or  to  which  a  licence  other 
than  that  existing  on  the  lOtlrbf  August,  1872,  had 
been  granted  since  that  date. 

The  court  of  quarter  sessions  decided  that  the 
value  qualification  prescribed  by  section  45  of  toe 
Licensmg  Act,*  1872,  did  apply  to  the  house  and 
dismissea  the  appeal  upon  the  ground  that  the  house 
was  not  of  the  neceikary  annuU  value  as  required 
by  the  last-mentioned  statute. 

Section  45  enacts  as  follows:  "Premiies  to 
which  at  the  time  of  the  psssing  of  this  Act  no  licence 
under  the  Acts  recited  in  the  Wine  and  Beerhouse 
Act,  1869,  authoriziog  the  sale  of  beer  or  wine  for 
consumption  thereupon  is  at r ached,  shall  not  be 
subject  to  any  of  the  provisions  now  in  force 
prescnbing  a  certain  rent  or  value  or  rating  as 
a  qualification  for  receiving  any  such  licence. 
Premises  not  at  the  time  of  the  pasiing  of  this  Act 
lioensed  for  the  sale  of  any  into^cating  liquor  for 


consumption  thereupon  shall  not  be  qualified  to 
receive  a  licence  authorizing  such  sale  unless  the 
following  conditions  are  satisfied :  (a)  The  premises 
.  .  •  shall  be  of  not  less  than  the  following  value : 
If  situate  •  •  .  within  the  limits  of  a  town  con- 
taining a  population  of  not  less  than  100,000  iahabi- 
tants,  fifty  pounds  per  annum;  or  if  the  lioenoe  do 
not  authorize  the  sale  of  spirits,  thirty  pounds  par 
annum.    .    .    •" 

Joseph  Walton^  K.C.  {Randolph  with  him),  for  the 
appellant. — Section  45  is  a  disqualifying  section,  and 
it  only  disqualifies  premises  wmch  were  not  licensed 
at  the  date  of  the  passing  of  the  Act.  Tee  aeotion 
divides  premises  into  three  classes — the  first  are  beer- 
houses or  houses  licensed  noder  the  Wine  and  Beerhouse 
Act,  which  were  so  licensed  at  the  time  of  the  passing 
of  the  Act.  With  regard  to  these  there  are  oertiiu 
statutory  requirements  as  to  value.  The  second  class 
are  alehouses,  or  houses  licensed  under  the  Alehonse 
Act,  1828.  which  were  so  lioensed  at  the  time  of  the 
pissiog  of  the  Act  With  regard  to  these  the  sectioa 
says  that  there  shall  be  no  requirement  as  to  value. 
Then  there  is  the  third  class  of  nouses  not  licensed  at 
the  time  of  the  passing  of  the  Act,  and  with  regard 
to  such  houses  requirements  as  to  value  are  made. 
It  is  said  against  us  that  because  there  was  a  break  is 
the  continuity  of  the  licence  of  two  days,  the 
house  passed  into  the  third  category.  Bat  the 
section  says  nothiug  about  a  break  of  continuity,  all 
it  says  is  that  a  house  not  licensed  at  the  time  of  the 
passiog  of  the  Act  shall  be  liable  to  the  diaqualifica- 
ttons  tuerein  stated.  This  house  wss  licensed  at  the 
time  of  the  passing  of  the  Act,  and  it  is  therefore  not 
subject  to  the  disqualifijation.  [Lord  ALVBBSTOirEt 
L.C.  J. — Suppose  that  the  liceoce  of  a  house  licensed  io 
1872  were  dropped  for,  s%y,  six  years,  could  a  persoi 
get  a  licence  notwithstanding  the  annual  valae  was 
below  what  was  required  by  section  45  ?]  Tea,  the 
contention  must  go  that  length ;  but  it  must  he 
remembered  that  the  justices  have  a  general  discretion, 
though,  in  tbe  present  caie,  the  house  being  an  1869 
house,  that  discretion  was  limited. 

Byrne,  for  the  respondent.— Section  45  was  intended 
to  save  houses  licensed  before  1872  only  83  long  ai 
the  licence  continued  to  exist,  and  to  exist  in  ths 
same  hands.  The  licence  attached,  in  the  present 
case,  to  the  premises  did  not  continue  to  exist.  It 
perished,  and  there  was  a  new  licence  in  1886.  In 
Frew  V.  Murray,  [1894]  A.  0.  576.  it  was  held  that  a 
break  in  the  continuity  of  a  lioenoe  deprived  a  house 
of  the  privilege  conferred  by  section  18  of  the  ^^^e 
and  Beerhouse  Act,  1869.  So  here  the  privilege 
conferred  by  section  45  was  lost  by  the  lioenoe 
running  out. 

Lord  Alvkrstonk,  L  C.  J.— The  only  question  we 
have  to  decide  in  this  case  is  this :  whetber  in  a  case 
where  premises  have  been  licenssd  subatantiallj 
continuously  from  the  year   1868   an  objector  who 

S'ves  notice  against  a  renewal  under  section  42  of  the 
censing  Act,  1872,  can  raise  the  objection  that  the 
premises  are  not  of  the  aimual  value  required  by 
eection  45  of  the  Act.  We  must  take  it  that  with 
regard  to  the  premises  in  question  ther't  was  a  break 
of  two  days  in  thi  cont<nuity  of  the  licence,  and  I 
assume  for  the  purpose  of  my  judgment  that  Mrs. 
Jackson  got  a  new  licence  in  respect  of  the  premises 
on  the  12th  of  October,  1886.  She  has  had  that 
licence  down  to  1900,  when  the  justices  refused  to 
grant  her  a  renewal. 

If  Mr.  Byrne  is  right  in  saying  that  since  the 
licence  has  ceased  to  be  renewed  to  the  same  licensee 
then  Use  premises  in  respect  of  which  the  licence  was 
granted    oecame  new  premises  for  the  purpose  of 
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lioemuiff,  then  his  argoment  would  be  well  founded. 
But  we  naye  to  connder  what  the  siatate  says. 

The  lanj^oage  of  section  45  is  not  difiicnlt,  but  it 
does  require  some  intelligenoe  to  construe  it.  For 
reasons  which  it  is  not  for  us  to  consider,  the  Legis- 
lature have  thought  fit  to  draw  a  distinction  between 
the  dass  of  premises  wluch  were  licensed  under  the 
Beerhouse  Acts  at  the  time  of  the  passing  of  the  Act 
and^  the  dess  which  were  not.  Accordingly  the 
section  proTides  that  "  premises  to  which  at  the  time 
of  the  passing  of  this  Ajot  no  licence  under  the  Acts 
recited  in  the  "Wine  and  Beerhouse  Act,  1869,  author- 
izing the  sale  of  beer  and  wine  for  consumption 
ther^pon  is  attached  shall  not  be  subject  to  any  of 
the  provisions  now  in  force."  It  was  a  curious  way 
of  doing  it.  They  might  have  saved  the  eristing 
provisions  with  regard  to  eiristing  premises,  but  they 
thought  they  had  done  it  by  saying  that  houses 
which  have  got  no  licence  under  the  Acts  mentioned 
shall  not  be  subject  to  the  existing  conditions.  Then 
they  went  on  to  deal  with  the  otiier  dass  which  were 
made  subject  to  the  new  conditions,  and  the  section 
proceeds:  '*  Premises  not  at  the  time  of  the  pasting 
of  this  Act  licensed  for  the  sale  of  intoxicating  liquor 
for  consumption  thereupon  shall  not  be  qualified  to 
receive  a  licence  authorizing  such  sale  unless  the 
following  conditions  are  satisfied,"  and  tiien  the  con- 
ditions are^  set  out  ^  The  section  is  put  in  an  awkward 
way,  but,  in  my  opinion,  the  reasonable  construction 
as  applied  to  the  present  case  is  that  in  order  to 
authorize  the  justices  to  nve  effect  to  the  objection 
raised  against  the  renewal  of  the  licence  the  house 
must  oome  within  the  second  paragraph  of  section  45 
— ^that  is  to  tay,  it  must  be  **  premises  whidi  were 
not  at  the  time  of  the  passing  of  this  Act  licensed  for 
the  sale  of  any  intoxicating  liquor."  The  premises 
in  question  were  not  within  those  words— that  is  to 
say,  they  were  licensed  at  the  time  of  the  passing  of 
the  Aot.  The  objection,  therefore,  fails,  and  the 
refusal  by  the  justices  to  grant  the  renewal  upon  the 
grounds  of  that  objection  must  be  reversed.  If  the 
renewal  is  refused  it  must  be  upon  the 
grounds  of  the  magistrates'  discretion. 

IiAWBAiroi,  J.,  oononned. 

Appeal  aUowed. 

Solidtors  for  the  appellant,  H(KMn  A  Co. 

Solidtors  for  the  respondent,  CobheU,  Wheeler,  <& 
CohheU,  Manchester. 


general 


OEoitit  Of  Appeal. 


App.  Bankruptcy.      \ 

(Bigby,  OolUns,  and     [ 

Bconer,  L.JJ.)         j 

In  re  Babtablb. 
Ex  parte  Thb  Tbustee. 
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(a.) 


Bankruptcy — Vendor  and  pttrchaeer — Contract  for  sale 
^Leaeeholde— Disclaimer  of  contract  —  Bankruptcy 
Act,  1883  (46  <£;  47  Vict.  c.  52),  8.  55. 

A  trustee  in  bankruptcy  cannot  disclaim  a  contact /or 
the  sale  of  leaseholds  entered  into  hy  the  bankrupt  be/ore 
tJis  bankruptcy  unless  he  also  disdaime  the  leaseholds. 

This  was  an  appeal  from  a  decision  of  the  Divisional 
Oourt  (Wright  amd  Darling,  JJ.],  reversing  a  decision 
of  the  Wandsworth  County  Court. 

(a.)  Beported  by  8.  E.  Williams,  Esq.,  Barrister* 
at-lAw. 


It  appeared  that  on  the  5th  of  June,  1900,  the 
debtor  entered  into  an  agreement  in  writing  with  one 
Silverstone  for  the  sale  to  the  latter  of  certain  lease- 
holds at  Bichmond  for  the  sum  of  £390  subject  to  a 
mortgage  for  £300  at  4  per  cent  and  to  a  ground- 
rent  of  £7  10s.  per  annum. 

A  deposit  of  £50  was  paid  to  the  vendor,  and  the 
date  fixed  for  completion  of  the  puroliase  was  the  Ist 
of  August,  1900. 

On  the  21st  of  August  the  vendor  was  adjudicated 
bankrupt,  and  a  trustee  in  bankruptcy  appointed. 

Certain  correspondence  then  passed  between  the 
solicitors  for  the  trustee  in  bankruptcy  and  the 
solidtors  for  the  purchaser,  from  whidi  it  appeared 
that  the  solidtors  for  the  trustee  offered  to  complete 
the  purchase  on  payment  of  the  balance  of  the 
purchase-money — ^namdy,  £40. 

On  the  other  hand,  the  lolidtors  for  the  purchaser 
insisted  that  the  trustee  in  bankruptcy  must,  before 
completion,  first  clear  up  all  outgoings  then  due — 
such  as,  for  instance,  sround-rent. 

This  the  trustee  in  bankruptcy  refused  to  do,  and 
on  the  22nd  of  December,  1900,  the  trustee,  by 
writing  under  his  hand,  disdaimed  the  contract  for 
sale,  "mich  he  purported  to  do  by  virtue  of  the  power 
conferred  by  section  55  of  the  Bankruptcy  Aot,  1883, 
but  he  did  not  disclaim  the  lease.  ^ 

The  purchaser  thereupon  gave  notice  of  motion  to 
the  county  court  for  a  dedaration  that  the  contract 
for  sale  was  valid  and  binding,  and  that  the 
disclaimer  was  void. 

The  county  court  judge  dismissed  the  motion. 

On  appeal  to  the  Divisional  Court  that  court  hdd 
that  the  contract  for  sale  was  valid  and  binding,  and 
that  the  instrument  purporting  to  disdaim  the  con- 
tract was  void. 

From  this  decision  the  trustee  now  appealed. 

Muir  Mackenzie  and  Whately,  for  the  trustee. 

Lord  Coleridge,  K.C,  Bovill  Smith,  and  H.  J. 
Turrell,  for  the  purchaser. 

Collins,  L.J.,  said  he  thought  that  section  55  of 
the  Bankruptcy  Aot,  1883,  was  never  intended  to 
apply  to  such  a  case  as  this.  It  was  intended  to 
enable  a  trastee  in  bankruptcy  to  get  rid  of  a  burden, 
but  it  was  not  intended  to  revest  in  him  property 
which  had  already  vested  in  a  third  person.  The 
provisions  of  the  section  all  seemed  to  point  to  the 
cardinal  idea  of  getting  rid  of  onerous  property.  In 
the  present  case  there  was  no  such  burden,  the  only 
suggestion  being  that  the  bankrupt's  estate  would  be 
better  with  the  leasehold  proper^  than  without  it. 
That  did  not  appear  to  come  within  the  section.  But 
the  matter  did  not  stop  there.  This  was  leasehold 
property  and  the  tmstee  might  under  the  section 
have  a  right  to  disclaim  the  lease.  But  he  was  not 
willing  to  do  that.  He  sought  to  ^^MftlM^i  the  con- 
tract for  sale  while  adhering  to  the  lease.  It  did  not 
appear  to  his  lordship  that  sudi  a  contract  was  within 
the  section.  Moreover  this  was  real  estate  and  the 
effect  of  the  disclaimer  would  be  to  take  away  from 
the  purdiaser  Bomethinp^  which  had  already  vested  in 
him.  An  Aot  of  Parliament  might  of  course  have 
enacted  that  this  should  be  done.  But  section  55  was 
passed  in  view  of  the  well-established  prindples  of  the 
htw  of  bankruptcy,  whidi  were  thus  stated  liy  James, 
L.  J.,  in  Ex  parte  HoUhausen,  L.  B.  9Ch.  App.  722»  p.  726 : 
"  The  law  of  England  is  that  with  certain  exceptions 
the  trustee  in  bankruptcy  is  bound  by  all  the  equities 
which  affiBot  a  bankrupt  or  a  liquidating  debtor — 
that  is  to  say,  if  a  bankrupt  or  liquidatmff  debtor 
under  circumstances  which  are  not  impeaofaable  under 
any  particular  provision  connected  with  his  bank- 
ruptcy or   insomnoy,  enters  into  a  contract  with 
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zetpeot  to  his  real  ettate  for  a  T&lnable  oonridaraiioii, 
that  oontraot  bindB  his  trustee  in  bankniptoy 
as  much  as  it  hinds  himself  .  •  •  ^  tiiis 
country  in  an  English  hankmptoy  the  trustee  stands 
exactly  in  the  same  posihon  as  the  hankrupt 
himself  stands  in,  and  therefore  his  trustee  is  bound 
to  perform  the  oontraot  in  exactly  tiie  same  way  as 
he  himself  was  bound  to  perform  it."  It  did  not 
seem  to  his  lordship  tiiat  section  Ho  had  operated  so 
as  to  alter  those  rights  or  to  take  away  from  a  third 
person  an  equitable  right  in  land  which  he  had 
acquired  from  the  bankrupt  before  the  bankruptcy. 
In  his  lordship's  opinion  section  65  did  not  ap[iy  to 
the  present  case  and  the  decision  of  the  Divisional 
Goiut  was  right. 

BoMXB,  L.  J.,  agreed.  It  was  contended  on  behalf 
of  the  trustee  that  if  a  Tender  of  land  became  bank- 
rupt before  the  completion  of  the  sale  the  trustee  in 
bankrupioy  without  disclaiming  tiie  bankrupt's 
interest  in  the  land  could  by  disclaiming  the  oon- 
traot for  sale  alone,  place  himself  in  the  position  of 
owner  of  the  land  freed  from  any  interest  of  the 

Surchaier,  leaving  him  only  the  remedy  of  proving  in 
lie  bankruptcy  for  damages.  That  would  be  a  very 
serious  contention  if  it  oould  be  maintained,  for  in 
every  case  in  which  property  had  greatly  increased  in 
value  after  the  contract  of  sale  and,  before  the  bank- 
ruptcy the  purchaser  would  be  deprived  of  all  interest 
in  the  propertv  and  would  be  left  with  ooly  the  right 
to  a  dividend.  It  could  not  be  tliat  that  was  the 
intention  of  the  Act,  and  when  section  55  was 
examined  it  was  dear  that  it  had  no  such  operation. 
A  purchaser  of  land  had  not  a  mere  money  interest, 
he  had  an  equitable  interest  in  the  land  itself.  His 
interest  was  an  interest  in  land.  It  was  assignable 
and  in  case  of  his  death  would  pass  to  his  heir.  That 
interest  would  remain  whatever  might  be  t^e  e£BBct 
of  a  disclaimer  of  the  contract  for  sale  by  the  trustee 
in  the  bankruptcy  of  the  vendor.  Assuming  that 
the  contract  could  be  disclaimed  as  a  separate  property 
distinct  from  the  land,  what  would  be  the  effect  P 
The  bankrupt's  estate  was  under  the  contract  enttUed 
to  receive  the  balance  of  the  purchase-money  on  a 
conveyance  of  the  property,  and  the  sole  criffect 
of  the  disclaimer  would  be  to  prevent  the 
trustee  from  afterwards  insisting  that  the 
purchaser  was  bound  to  pay  the  balance  of  his 
purchase-money.  It  might  possibly  have  this  further 
effect— if  the  vendor  had  contracted  to  do  acts  which 
would  involve  the  expenditure  of  money  it  would 
relieve  the  estate  from  that  payment.  But  it  would 
operate  as  a  disclaimer  of  any  right  to  call  on  the 
purchaser  to  pay  any  money  under  the  contract.  It 
oould  not  operate  to  destroy  an  interest  in  the 
property  which  had  vested  in  the  purchaser  before  the 
bankruptcy.  The  disclaimer  would  not  take  away 
^e  purchaser's  equitable  interest  in  the  land,  but  he 
would  have  that  interest  free  from  liability  to  pay  the 
balance  of  the  purchase-money.  That  being  so,  what 
was  the  position  of  the  purchaser?  He  had  an 
equitable  interest  in  the  property,  subject  to  the 
mortgage,  and  the  trustee  had  vested  in  him  some- 
thing in  the  nature  of  a  legal  estate.  lu  such  a  case 
it  was  m  accordance  with  the  common  practice  of  the 
Court  of  Bankruptcy  to  say  to  the  trustee  that  he 
must  convey  his  legal  estate  to  the  purchaser  on 
payment  of  the  balance  of  the  purchase^money  unless 
he  chose  to  disclaim,  the  lease.  That  was  in  substance 
what  the  Divisional  Court  had  done,  though  their 
order  would  require  some  modification  in  form.  This 
would  not  ftffect  the  costs  of  the  appeal,  which  must 
be  paid  by  the  trustee.  His  lordship,  speaking  for 
himself,  aaded  an  expression  of  regret  that  appeals 
were  constantly  brought  in  bankruptcy  matters  in 


cases  in  which  no  real  intsrest  wm  iarolved,  ik 
amount  at  stake  being  utterly  dispropoKtaoned  tstti 
costs  incurred. 

EiaBT,  L.J.,  expietsed   his   cononrrenoe  ia  the 
judgments  of  the  other  members  of  the  oonrt. 

Appeal  dismiued. 

Solicitors,  Ward,  Perk$^  d;  McKay;  Bedey  A  8mu 


March  21 


(A.  L.  Smith,  lllBr,  and  CoUins  i 
and  Bomer,  L.JJ.)  j 

WHITBHBiJ)  V.  RKAT>mU  (a.) 

Moiter  and  servarU^EtnployerB'  limbUUy — Aeddalr- 
Compenaatian  —  Course  of  the  empiaymmi  —  Bit- 
obedience  to  magter^s  orders — Workmen* s  Compenmdm 
Ad,  1897  (60  d!  61  Vict.  c.  37),  «.  1. 

A  workman  woe  employed  tu  a  carpenter,  part  of  hu 
duty  being  to  sharpen  his  tools  at  a  grindstone,  tohick  tm 
worked  by  means  of  a  leather  hand  passed  over  shafluq 
connected  with  an  engine.  While  sharpening  his  toUs  Ik 
band  slipped  off  the  stone.  In  trying  to  repkune  ithewu 
caught  by  it  and  injured.  He  had  been  told  not  to  lovdk 
the  machinery,  and  in  trying  to  f^<*ce  the  band  he  wet 
acting  contrary  to  his  orders.  The  county  court  judge 
having  awarded  him  compensation  under  the  Workmes^U 
Compensation  Act,  1897, 

Held,  thai,  in  the  circumstances,  it  could  not  he  said 
M  a  matter  of  law  tluit  the  accident  did  not  ariee  oml  of 
and  in  the  course  of  the  employment 

Appeal  from  the  award  of  the  judge  of  the  Coveofri 
County  Court  under  the  Workmen's  Compensatioa 
Act,  1897. 

The  county  court  judge's  notes  stated  that  tin 
applicant  for  compensation  was  a  carpenter,  who  at 
the  time  of  the  accident  was  in  the  employment  d 
Beader. 

The  applicant  was  sharpening  one  of  his  tools  on  • 
grindstone.  The  grindstcme  was  worked  by  a  leather 
band,  which  passed  over  shafting  connected  wiUis 
gas  engine. 

On  the  occasion  in  question  the  band  slipped  off 
the  stone. 

The  applicant,  in  trpig  to  replace  the  band,  was 
caught  by  it,  and  was  injured. 

l£e  applicant  had  orders  not  to  touch  the 
machinery,  and,  in  trying  to  replace  the  band  as  he 
did,  he  was  aotins  contrary  to  his  orders. 

It  was  objected  that  the  accident  did  not  arise  out 
of  and  in  the  course  of  his  employment,  upon  the 
authority  of  Lowe  v.  Pearson,  47  W,  B.  193,  [1899] 
1  Q.  B.  261. 

The  county  court  judge  held  that  Lowe  ▼.  Pearson 
did  not  apply,  and  he  overruled  the  objection. 

It  was  admitted  that  for  the  present  the  applicant 
was  totally  incapacitated,  and  the  county  court  jud^ 
awarded  lum  12b.  6d.  per  week,  being  one-half  of  ms 
average  weekly  earnings. 

The  employer  appealed. 

r.  IF.  Chitty,  for  the  employer.  —  The  accident 
did  not  arise  out  of  and  in  the  couree  of  tiie 
workman's  employment.  The  man  was  expressly 
told  not  to  touch  the  machinery.  His  employment 
was  strictly  confined  to  carpentering  work,  with  the 
consequent  duty  of  sharpenug  his  tools  from  time  to 
time.  He  had  no  business  to  do  the  enmeer's  mA 
and  replace  the  band  on  the  shafting.    Thai  was  the 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Banister- 
Law. 
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eogineer's  boimess,  with  which  the  applicant  had 
nothing  to  do.  It  was  wholly  outdde  hif  employ- 
ment: Lowe  V.  Pearion,  47  W.  R.  193,  [1899]  1  Q.  B. 
261.  There  was  no  qnestlon  of  an  act  done  upon  an 
eooiergenoy  such  as  in  Bee$  y.  Thomas,  47  W.  B.  504, 
[1899]  1  Q.  B.  1015.  The  employer,  therefore,  is  not 
Bable  to  pay  compensation. 

Montague  Luah,  for  the  workman.— It  is  not  every 
aot  of  disobedience  to  a  master's  orders  that  will  take 
the  act  out  of  the  scope  of  the  employment.  Dis- 
obedience to  an  order  may  be  senoos  and  wilful 
misoondoot  within  section  1,  sub-section  2  (c),  of  the 
Workmen's  Oompensation  Act,  1897,  wnioh  will 
prevent  the  workman  from  claiming  compensation, 
but  here  the  county  court  judge  has  not  found  that. 
A^ain,  the  act  may  be  of  such  a  kind  as  to  be  dearly 
outside  the  scope  of  the  employment,  as  was  the  case 
in  Loufe  ▼.  Pearean.  Here  that  is  not  the  case.  Part 
of  the  man's  employment  was  to  work  at  ti^e  grind- 
stone, and  it  was  iocidental  to  that  work  that  he 
attempted  to  replace  the  band.  It  was  a  question  of 
fact  for  the  county  court  judge,  and  the  judge  has 
found  the  fact  in  favour  of  the  workman  by  holding 
that  Lowe  v.  Peanon  did  not  apply,  and  by  awarding 
compensation. 

He  referred  to  McNicholae  v.  Dawson  &  Son^  47 
W.  B  500,  [1899]  1  Q.  B.  773. 


T.  W.  C%t%  replied. 


Cur,  adv»  vuU» 


March  26.— A.  L.  Smith,  M.B.— This  is  an  appeal 
by  a  master  in  proceedings  taken  by  a  workman  to 
aosess  compensation  under  the  Workmen's  Compensa- 
tion Act,  1897.  The  learned  county  court  judge  has 
awarded  him  12s.  6d.  a  week,  aild  the  master  appeali 
upon  the  ground  that  the  injury  did  not  arise  out  of 
and  in  the  course  of  the  man's  employment.  That  is 
the  only  point.  From  the  judge's  notes,  which  alone 
we  are  abletoget  and  which  are  a  rSsumS  of  the  case  and 
not  notes  of  the  evidence  of  the  individual  witnesses, 
these  appear  to  be  the  facts.  The  workman  was 
employe  on  a  factory  within  themeai  ing  of  the  Act, 
ana  as  part  of  such  employment  he  had  to  grind  his 
tools  at  a  grindstone  wmch  was  bdng  rotated  by  a 
band  driven  by  steam  power.  Wlmst  he  was  so 
employed  the  band  slipped  off  and  the  man 
endeavoured  to  adjust  it,  and  wlulst  so  doing  he  was 
injured.  That  the  injury  primd  facie  arose  out  of 
and  in  the  course  of  his  employment  is  to  me  dear,  but 
the  man  had  been  told  not  to  touch  the  machinery  and  it 
is  said  that  this  causes  the  injury  not  to  have  arisen  out 
of  and  in  the  course  of  his  employment.  Does  dis- 
obedience to  this  order  cause  the  man  not  to  have  been 
injured  in  the  course  of  his  employment  P  I  think 
not.  It  cannot  be  said  that  every  disobedience  to  an 
order  terminates  a  man's  employment.  Disobedience 
may  or  may  not  give  a  defence  to  a  master  under 
the  clause  relating  to  serious  and  wilful  misconduct. 
The  learned  county  court  judge  was  right  in  holding 
that  the  case  of  Lowe  v.  Pearson  has  no  application 
to  the  present  case.  That  was  not  a  case  of  any 
employment  at  machinery  at  all.  It  was  a  case  in 
which  a  boy  was  employed  in  a  pottery  to  make 
clay  balls,  and  to  take  them  when  xuade  to  a  woman, 
who  was  working  at  a  machine  driven  by  steam. 
That  was  his  sole  employment.  The  balls  were  then 
moulded  by  the  woman  at  the  maddne.  It  was  no 
part  of  the  boy's  duty  to  interfere  with  the  machinery 
in  any  way,  and  he  was  expressly  told  not  to  do  so.  He 
attempted  to  clean  a  patt  of  the  machine,  and  in  doing 
so  he  was  injured.  In  interfering  with  the  machine 
he  dearly  went  outside  his  employment  and  in  addition 
he  disobeyed  the  express  orders  of  his  master.  In 
the  present  case  the  workman's  course  of  employ- 


ment was  to  grind  tools  at  the  grindstone,  and, 
though  he  was  told  not  to  touch  the  machinery, 
still  he  was  acting  in  the  course  of  his  employment 
when,  in  trying  to  adjust  the  band  after  it  came 
off,  he  was  injured.  In  my  opinion  the  count]|r  court 
judge  was  right  in  coming  to  the  condusion  in 
favour  of  the  workman,  and  the  appeal  must  be 
dismissed. 

CoLLnrs,  L.J. — I  am  of  the  same  opinion.    I  have 
had  considerable  difficulty  in  arriving  at  an  accurate 
conclusion  as  to  what  are  the  findings  in  fact  of  the 
county  court  judge.    At  first  I  thought  by  one  of  his 
findings  that  the  order  of  the  master  had  defined  the 
sphere  of  the  workman's  employment,  and  limited  it 
soldy  to  the  comparativdy  unskilled  work  of  sharpen- 
ing his  tools,  exduding  from  his  employment  any 
interference  with  the  machinery  which  actuated  the 
nindstone  upon  whidi  he  was  engaged  at  work. 
But  when  one  looks  at  the  judge's  notes  as  a  whole, 
remembering,  as  the  Master  of  the  Bolls  has  pointed 
out,  that  they  are  not  a  detailed  statement  of  the 
evidence,  but  merdy  a  short  rSswmS  of  the  facto,  it 
seems  to  me  that  it  would  be  wrong  to  say  that  the 
county  oourt  jadge  has  found  as  a  fact  that  the  two 
n>heres  of  employment— namely,  the  more  or  less  un- 
flkOled  joiner's  work  of  shirpening  tools,  and  the 
skilled   work   of   managing   the   machinery  —  were 
separated  by  the  master's  orders.     No  doubt  it  is 
not  every  breach  of  a  master's  orders  which  will 
terminate  a  servant's  employment  so  as  to  excuse 
the  master  from  the  consequences  of  the  servant's 
act  in  breach  of  his  ordem,  but  neverthdess  it  is 
in   the   last  resort  an   order  emanating  from   the 
master  which  defines  and  limite  the  employment  of 
every  servant.    A  breach  by  the  servant  of  such  an 
order  would  render  the  act  of  the  servant  one  outside 
the  scope  of  the  employment.    But  it  is  not  trae  to 
say  that  every  breach  of  the  master's  order  will  take 
the  act  outnde  the  employment.    One  must  look  at 
the  order  of  the  master  to  see  whether  it  was  such  an 
order  as  laid  down  the  limit  of  the  employment.    It 
is  clearly  competent  to  the  master  to  define  and  limit 
tlie  sphere  of  his  servant's  employment,  and  if  the 
servant  acting  within  that  sphere  violates  the  order 
of  the  master,  the  latter  will  be  responsible.    If, 
however,  the  servant  goes  out  of  the  sphere  of  his 
employment  as  so  defined  and  limited,  and  acts  in 
the  ouier  sphere,  which  is  outside  his  employment, 
the  act  of  the  servant  in  that  other  sphere  cannot 
render  the  master  liable  either  to  the  servant  under 
the  Workmen's  Compensation  Act,  1897,  or  to  third 
parties  at  common  law.    Take  the  case  of  Bea/rd  v. 
London  General  Omnibus  Co.,  48  W.  B.  658,  [1900]  2 
Q*  B.  530,  where  the  conductor  of  an  omnibus  took 
upon  himsdf  to  drive  the  omnibus.     That  was  a 
breach  of  his  master's  orders.    Why?    Because  his 
employment  was  limited  to  acting  as  conductor  of 
the  onmibus,  and  it  was  no  part  of  his  duty  to  act  as 
driver,  an  employment  for  which  he  might  have  been 
quite  unfitted.    So  in  the  present  case,  if  the  two 
spheres  of  employment  had  been  distinctly  separated 
and  defined — namely,  the  g^ding  of  the  tools,  and 
tiie  skilled  labour  of  managing  the  machinery — and 
the  applicant's  Employment  had  been  limited  to  the 
mere  grinding  of  the  tools,  and  if,  while  acting  in 
breadi  of  the  order,  limiting  his  employment,  he  had 
met  with  tiie  acddent,  he  would  not  have  been  acting 
in  the  course  of  his  employment.    But  the  county 
oourt  judge  has  come  to  the  condusion  that  the 
acddent  to  the  workman  arose  in  the  course  of  his 
employment,  and  he  couples  that  with  a  finding  of 
fact  which  does  not  necessarily  show  that  the  work- 
man had  gone  out  of  his  employment  when  he  met 
with  the  acddent.    The  county  court  judge  has  not 
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S'ven  OB  suffioient  mftterialB  upon  whioh  we  oan  Bay 
ist  he  was  wrong  in  law,  and  therefore  upon  the 
materialB  before  ob  we  are  not  in  poBition  to  differ 
from  the  oondnsion  at  whioh  he  has  aniyed. 

BoMEB,  L.J.,  read  the  following  judgment :  I  also 
think  that  we  onght  not  to  differ  from  the  county 
court  judge  in  this  case.  He  appean  to  have  found 
that  the  accident  aroBe  out  of  and  in  the  course  of  the 
workman's  employment,  and  that  in  disregacding  the 
master's  orders  not  to  touch  the  madiinery  he  was 
not  guilty  of  serious  and  wilful  misconduct  The 
evidence  taken  in  the  county  court  is  not 
before  us,  and  the  appellant  is  not  able  to  funush 
us  with  any  notes  of  the  evidence.  That  being  so, 
we  have  to  depend  upon  the  meagre  notes  of  some 
findings  supplied  by  tke  judge.  From  tiiese  it  does 
not  appear  that  the  deciaion  of  the  judge  cannot  be 
or  ought  not  to  be  supported.  At  the  time  of  the 
acddent  the  workman  was  employed  on  his  master's 
business.  He  was  not  idling  or  doingr  something 
which  was  clearly  beyond  the  scope  of  ms  employ- 
ment. To  make  the  grindstone  work,  and  so  be  Me 
to  sharpen  his  tools,  uie  carpenter  may  well  be  said 
to  have  been  about  his  master's  busmess  when  he 
tried  to  replace  the  band,  and  that  on  the  impulse 
of  the  moment  he  should  have  forp;otten  the  order 
as  to  not  touching  the  machinery  is  not  unnatural, 
and  may  well  be  regarded  as  a  venial  act  and  not 
as  being  wilful  misconduct  on  his  part.  I  am  not 
able  to  gather  from  the  facts  of  the  case  that  the 
replacing  of  the  band  was  an  act  on  tiie  workman's 
pcurt  so  remote  from  his  ordinary  duties  that  it  could 
not  be  fairly  said  to  be  one  arising  out  of  and  in  the 
course  of  his  employment.  It  is  not  the  case  of  a 
workman,  whose  duties  in  no  way  bring  him  into 
contact  with  his  master's  machinery,  officiously  or 
for  his  own  purposes  meddling  with  that  machinery 
contraiy  to  orders,  and  so  being  injured.  The 
principle  upon  which  cases  13ce  Lowe  v.  Pearson 
were  decided  has  no  apph'cation  to  the  present  case. 

Appeal  diemiased. 

Solicitors  for  the  applicant,  Maddocl»  &  CcUon, 
for  E,  Maddocka,  Ooven^. 

Solicitors  for  the  employer,  BTiarpe,  Parker,  <k  Co,, 
for  Eughea  &  Maeeer,  CSoventry. 


UHufy  iSouil  o(  3wiitt. 
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May  10,  11,  13-16. 

BuBROWS  V.  liAira.  (a.) 

Easement —  Watercoitrse  —  Pond —  Uninterrupted  flow — 
— Bight  to  water  cattle— Prescription — **  Temporary  " 
— "  PrecarioiM** — Conveyancing  Act,  1881  (44  dk  45 
Vict,  c,  41),  s.  6. 

Of  two  properties  which  were  in  one  ownership  for 
fifty  years  prior  to  1886,  a  farm  property  was  conveyed 
to  the  plaintiff  in  1886  aind  a  mill  j^operty  to  the 
defendant  at  a  subsequent  date.  An  ancient  pond,  filled 
from  a  brook  by  an  artificitU  waJtercourse,  and  habitually 
used  by  cattle,  was  on  the  defendant's  property,  but  for 
fifty 'five  years  abutted  on  the  plaintiff*  s  property,  whence 
his  cattle  drank  from  it. 

In  an  action  by  the  plaintiff  claiming  that  t?ie  water^ 
course  was  a  continuous  easement  necessary  and  convenient 

(a.)  Beported  by  Wabwiok  H.  Dbapeb,  Esq., 
iBarrister-at-Law. 


for  the  use  of  his  property;  that  he  had  a  right  t» 
compel  the  defendant  to  keep  the  pond  full  with  a  oemBtoMt 
and  undiminished  supply,  or  at  least  a  right  to  uf€xter  his 
cattle  at  the  pond  whenever 'there  was  water  therein  ;  and 
that^  in  the  absence  of  express  words  in  his  deed  of 
conveyance,  these  rights  passed  under  section  6  of  the 
Conveyancing  Ad,  1881, 

Eeid,  that,  in  such  a  case  all  the  circumstancee  must 
be  considered  (Birmingham  Banking  Go.  v.  Boos,  36 
W.  R.  914,  38  Ch.  D.  295);  that  there  was  no  easement 
here  which  could  pass,  nor  one  by  way  of  prescription  hy 
reason  of  the  nature  of  the  works ;  and  that  the  ariijieial 
watercourse  having  been  mads  for  one  property  only,  and 
no  leakage  by  trampling  of  caUle  in  the  pond  having  been 
intended  by  the  vendors  of  the  property,  it  was  not  to  he 
inferred  from  the  particular  facts  of  the  user  that  there  was 
a  grant  of  water  which  conferred  either  any  right  to  contpd 
such  a  continuance  of  the  flow  as,  apart  from  the  rights 
of  lower  riparian  proprietors,  would  impose  a  serious 
burden  on  the  defendant,  or  any  right  to  an  easement  of 
such  a  "precarious  "  character  as  an  easement  to  water 
cattle  at  the  pond  wTten  and  <u  often  as  it  might  be  full, 
such  an  easement  being  unknovm  to  the  law,  and  therefore 
incapable  of  passing  under  the  general  words  of  section 
6  of  t?ie  Conveyancing  Act,  1881. 

Hanna  v.  PoUock,  [1898]  2  Ir.  Rep.  532.  [1900]  2 
Ir.  Rep.  664,  and  McEvoy  t;.  Great  Northern  Bailway 
Co..  [1900]  2  Ir.  Rep.  325,  discussed. 

Watts  V.  Kelson,  19  W.  R.  338,  L.  R.  6  Ch.  App.  166, 
distinguis?ied. 

Action  with  witnesses. 

The  plaintiff,  William  Burrows,  was  the  owner  in 
fee  simple  of  the  Owm  Farm  in  the  parish  of  Shire- 
newton,  Monmouth,  and  the  defendant,  William 
Shazson  Lang,  was  the  owner  of  the  Lower  Owm 
Mill  and  certain  adjacent  lands,  adjoining  the  plain- 
tiff's property. 

Many  years  ago  the  water  from  a  stream  known  as 
the  Oaatroggy  brook  was  diverted  and  led  through  an 
open  duct  or  watercourBe  into  a  pond  (hereinafter 
called  the  pond  at  A),  the  duct  and  pond  being  on 
what  was  now  the  defendant's  property,  but  the  pond 
abutting  on  the  plaintiff's  land  for  a  distance  of  about 
55  yards. 

Li  1884  the  contractor  making  the  Severn  Tamiel« 
with  the  assent  of  all  parties  interested,  laid  earthen- 
ware pipes  in  the  course  of  the  duct  to  within  about 
50  yards  of  the  pond,  in  which  pipcB  the  water  had 
since  run. 

There  was  a  sluice  at  the  point  where  the  diversion 
of  the  water  was  made  from  the  main  stream,  and 
the  water  from  the  pond  at  A  could  be  drawn  off  by 
means  of  a  bre-waah  before  it  reached  the  milL 

If  not  so  ctawn  off,  the  water  ran  through  a  p^ 
into  the  null  pond  below  and  thence  over  tlie  y 
wheel  into  the  mill-race  and  rejoined  the  main  i 
by  means  of  a  culvert. 

For  many  years  prior  to  1886  the  ownership  of  tiie 
null  property  and  t3ie  farm  property  was  one  and  the 
same,  but  in  that  year  the  latter  was  conveyed  to 
the  plaintiff,  and  subsequently  the  former  to  the 
defendant. 

The  plaintiff  alleged  that  the  pond  at  A  had  for 
over  a  century  been  used  by  the  occupiers  of  the  Cwm 
Farm  for  the  purpose  of  watering  cattle,  and  claimed 
that  the  watercourse  was  a  continuous  easement 
necessary  and  convenient  for  the  use  of  his  propeity, 
and  that  the  rights  to  have  an  uninterruptea  flow  of 
water  down  the  watercourse  and  to  water  his  cattle 
at  the  pond  at  A  passed  by  the  conveyance  by  virtue 
of  the  general  words  in  section  6  of  the  Conveyancing 
Act,  1881,  and  were  now  vested  in  him. 

The  defendant  denied  the  existence  of  any  such 
rights  and  had  in  fact  prior  t6  action  brought  placed 
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a  fenoe  roimd  the  pond  at  A  on  the  boundary  of  his 
property,  thereby  prerenting  the  aocess  of  the 
plaintiff  to  the  pond. 

The  defendant  also  alleged  that  he  had  the  right  to 
obitmot  the  flow  of  water  from  the  n\Mr\  stream  into 
the  pond* 

The  plaintiff  acoordingly  claimed  an  ininnotion  to 
restrain  the  defendant  from  obstmoting  the  flow  of 
water  from  the  Oastroggy  brook  into  the  water- 
oonrse  and  pond  at  A  so  at  to  interfere  with  the 
plaintiff's  easement  or  otherwise  to  interfere  with  the 
right  of  the  plaintiff  or  his  tenant  of  watering  cattle 
in  the  said  pond  and  otherwise  using  the  water  for 
the  purposes  of  the  Gwm  Farm,  and  for  an  order  on 
the  defendent  to  remove  all  obstnictions  placed  by 
him  or  by  his  order  in  or  across  the  said  watercourse 
"which  prevented  water  from  the  Oastroggy  brook 
flowing  into  the  said  pond;  and  farther  claimed 
damages. 

J.  Q.  Butcher,  K.O.  {StetoaH  Smith  with  him),  for 
the  plaintiff.~The  plaintiff  has  the  right  to  compel 
the  defendant  to  ke^  the  pond  fall  from  the  brook 
with  a  constant  and  undimmished  supply  of  water,  or 
at  least  the  right  to  water  his  cattle  whenever  there 
is  water  in  the  pond ;  such  a  right  wonld  pass  under 
flection  6  of  the  Oonyeyandng  Act,  1881. 

W.  H.  Upjohn,  K.C.  {F.  ffoare  CoU  with  him),  for 
the  defendant.— The  plaintiff  is  not  entitled  to  the 
continued  supply  of  the  water,  for  the  mill-race  was 
constructed  only  for  a  temporary  use  :  Arkwright  ▼. 
Oell,  6  M.  &  W.  203;  Wood  ▼.  Waud,  3  Bxch.  748; 
Hameahur  Perthad  Narain  Singh  v.  Koonj  BehaH 
FaUuk,  4  App.  Oas.  121,  27  W.  B.  Dig.  228.  Further. 
an  easement  to  enjoy  whatever  flow  there  may 
happen  to  be  is  an  easement  unknown  to  the 
law,  being  precarious.  [Faewill,  J.,  referred  to 
Hanna  ▼.  PoUock,  [1898]  2  Ir.  Eep.  632,  549,  [1900] 
2  Lr.  Eep.  684,  at  p.  671,  and  McBvoy  ▼.  Qreat 
Northern  BaUway  Co.,  [1900]  2  Ir.  Eep.  325.]  See 
also  Birmingham  Banking  Co.  v.  Bobb,  36  W.  E.  914, 
38  Ch.  D.  295 ;  Greatrex  v.  Hayward,  8  Bxdh.  291  ; 
Moion  V.  Shrtfwtibury  and  Hereford  Bailway  Co.,  20 
W.  E.  14,  L.  E.  6  Q.  B.  578. 

^tffeAer,  JT.CinreplT.— Thewateccourse  here  was 
not  temporary,  ai  in  the  two  Irish  cases  referred  to, 
but  was  made  before  liying  memory.  The  evidence 
suggests  at  least  an  inference  ^t  the  pond  was  not 
oonstruoted  merely  for  the  convenience  of  ^e  mill 
owner.  In  1881  the  cattle  in  the  orchard  enjoyed  a 
right  de  facto  to  drink  at  the  pond,  which  right 
passed  to  the  plaintiff  on  his  admission  under  secnon 
6  of  the  Conveyancing  Act,  1881.  The  present  case 
is  governed  by  WaUs  v.  Kehon,  19  W.  E.  338,  L.  E. 
6  Oh.  App.  166. 

Fabwell,  J.,  after  stating  the  facts  of  the  case, 
oontinued  as  follows :  There  is  no  evidence  before  me 
to  show  what  was  the  nature  of  the  ownership  of  the 
mill  and  the  farm  at  the  date  when  this  duct  and  mill 
pond  were  constructed.  The  duct  and  mill  pond  are 
entirely  on  the  property  of  the  mill  and  abut  on  the 
farm  property  on  one  porticm  of  one  side  of  the  pond 
only.  There  has  been  a  considerable  dispute  between 
the  parties  as  to  the  rights  of  this  particular  piece  of 
land.  In  1886  the  plaintiff  purchased  the  property 
from  the  common  predecessor  in  title,  Mr.  Cox.  It 
was  copyhold  property,  and  betook  an  admission  on  the 
7th  of  October,  1886 ;  his  conveyance  contains  no 
express  words  relating  to  anv  rights  of  water,  but 
he  relies  upon  the  general  words  in  the  Conveyancing 
Act  as  giving  him  the  right  which  he  daims  in  thu 
action.  Vttcious  disputes  have  arisen  befoie  this 
between  this  plaintiff  and  the  defendant  in  respect  of 
this  property,  which  seems  to  me  to  be  wholly  out  of 
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proportion  to  the  amount  in  costs  which  they  have 
spent  upon  it.  Now,  there  has  been  a  great  deal  of 
conflict  mg  evidence  as  to  what  was  the  nature  of  the 
user  of  me  water  l^  the  farm  and  the  occupiers 
thereof  in  1886.  The  flrst  point  that  I  have  to 
determine,  therefore,  is  whether  there  was  any  ease- 
ment, privilege,  right,  or  advantage  enjoyed  with  the 
farm  under  the  conveyance  in  1886  which  would  pass 
under  the  words.  I  find  as  a  fact  that  there  was  a 
watering  place — ^that  is  to  say,  a  place  at  which  the 
cattie  hamtually  went  to  water,  at  the  spot  named, 
and  (as  I  find)  on  each  side  of  it  a  littie  way  up  the 
stream  and  a  littie  way  down  to  the  pond,  but  not 
extending  beyond  the  piece  of  land  which  was  in 
dispute  in  a  county  court  action  unsuccessfully 
brought  by  the  present  plaintiff.  The  defendant,  who 
purchased  in  1893,  but  had,  as  I  understand,  con- 
tracted to  purchase  before  the  county  court  action, 
obtained  the  conveyance  and  the  piece  of  land  first- 
mentioned  with  this  watering  plaoe,  which  was  then 
on  it.  Therefore  I  find  as  a  fact  that  there  was 
actual  watering  place  upon  the  plaintiff's 
at  the  time  of  the  conveyance  to  him.  I 
also  l^t  in  consequence  of  the  natural  forma* 
tion  of  the  nound  cattie  in  his  orchard  could 
and  occssionsiuy  did  drink  from  the  banks  of  the 
orchard  in  his  possession  out  of  the  mill  pond  which 
abutted  on  it.  I  doubt  if  they  could  have  done  it 
except  in  cases  when  the  pond  was  full  or  reasonablv 
f ulL  But  inasmuch  as  it  was  often  full  when  the  miU 
was  being  worked  I  have  no  doubt  thev  did  in  fact 
drink  there,  and  particularly  at  the  small  portion  just 
dose  to  the  boundary;  but  there  was  no  defined 
watering  place  upon  the  orchard.  I  find  also  this 
fact,  that|tiie  stretun  leading  the  water  from  the  sluice 
point  into  the  mill  pond  was  originally  an  open 
stream.  In  1884,  in  consequence  of  the  works  for  the 
formation  of  the  Severn  Tunnel  and  the  pumpine 
operations  which  were  necessary  to  keep  that  tunnel 
from  being  fiooded,  this  particular  tract  of  country 
was  very  largely  drained,  and  it  being  naturally  of  a 
fissiporous  character  water  escaped  more  readily  after 
1884  than  before.  In  consequence  of  the  oomplaints 
and  difiOculties  with  regard  to  water  escapmg  in 
1884  the  contractor  for  the  Severn  Tunnel,  at  the 
request  of  or  under  compulsion  from  the  -common 
proprietor  or  common  owner,  put  pipes  down  through 
part  of  the  mill  lands  and  mended  one  or  two  places 
where  there  were  holes  through  which  the  water 
could  have  escaped,  llierefore  at  the  time  of  the 
conveyance  in  1886  I  have  got  this  fact,  that  the  water 
is  led  through  pipes  entirely  on  the  defendant's  land 
into  a  stream  vmich  tiien  opened  out  leading  into  the 
pond,  all  of  it  of  a  nature  fikely  to  generate  fissures 
through  which  the  water  would  escape.  The  pond  is 
one  which  requires,  and  has  for  some  time  past  been 
undergoing  puddling  in  order  to  make  it  watertight. 
There  is  evidence  to  show,  and  I  hold  it  to  be  a  fact, 
that  cattie  trampling  in  the  bed  of  a  puddled  pond 
such  as  this  would  be  likely  to  do  it  considerable 
damage.  The  right  of  the  defendant  to  divert 
the  water  from  the  natural  stream  and  use 
it  for  mill  purposes  is  subject,  of  course,  to  the 
rights  of  tne  lower  proprietors  to  have  the 
water  returned  to  the  natural  stream  practically 
undiminished,  at  any  rate  undiminished  to  an  extent 
sufficient  to  injure  them.  The  defendant  certainly 
could  not  lawfully  divert  the  water  and  allow  it  to 
run  into  the  mill  pond  and  then  escape  by  open 
fissures,  which  were  open  bv  reason  of  his  not  keeping 
them  mended,  so  as  to  be  lost  to  the  natural  stream 
altogether.  It  has  also  been  proved  to  my  satisfaction 
that  the  water  is  of  great  value  to  the  lower  riparian 
proprietors  and  to  the  district  generally. 
The  question  that  has  beoi  argued  is  wb 
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first  of  all,  the  plaintiff  has  got  a  right  to  compel 
the  flow  of  water  into  the  mill  pond  so  as  to  get 
the  benefit  of  watering  his  oattle  and  drawing 
water  from  the  orchard.  Secondly,  it  has  been 
argued  that  if  he  has  not  got  that  larger  right, 
he  has  got  at  any  rate  the  right  to  take  water 
for  the  purposes  of  his  cattle  and  otherwise  from 
the  orchard  if  and  so  far  as  there  should  be  any 
water  in  the  mill  pond.  The  question  in  this  case 
appeieurs  to  me  to  be  one  of  construction  of  the  general 
words  in  the  ConTsyanoing  Act.  I  have  no  evidence 
to  show  the  drcumstanoes  under  which  the  particular 
stream  was  made,  nor  do  I  think  it  is  material, 
because,  for  at  any  rate  fifty  odd  years  prior  to  1886, 
both  properties  were  in  the  same  hands  and  belon^^ 
to  the  same  person  and  therefore  no  rights  could  arise. 
What  I  have  to  fiud  is  whether  there  was  anything 
which  could  pass  such  rights  under  the  general  words 
in  the  Oonveyancing  Act  as  enjoyed  wim  the  orchard 
at  the  time  of  the  conveyance.  As  regards  that,  I 
have  the  assistance  of  Cotton,  L.  J.'s,  exposition  of  the 
Act  in  the  case  which  has  been  referred  to  of  the 
Birmingham  Bank  v.  Boss.  It  is  not  sufficient  amply 
to  point  to  the  state  of  nature  and  say  **  There  is  a 
stream ;  I  must  of  course  have  the  right  to  dip  into 
it  and  to  draw  from  it  because  it  abuts  on  my  land." 
Other  considerations  arise.  If  the  stream  is  a  natural 
stream  there  is  the  right  to  have  as  a  riparian  pro- 
prietor the  flow  of  the  water  with  the  incidental  rights 
of  taking  water  subject  to  the  rights  of  the  lower 
riparian  proprietors.  If  it  is  an  artScial  stream  other 
considerations  arise.  I  think  the  remark  of  Cotton, 
L.J.,  in  that  case  is  useful  as  an  authority  because  it 
shows  to  my  mind  that  I  have  to  considinr  those  cir- 
cumstances and  that  it  is  not  enough  for  the  plaintiff 
merely  to  point  to  the  state  of  the  land  and  say  **  1 
must  have  got  it  because  it  stands  so  to  the  site ;  and 
it  is  obvious  when  you  go  upon  the  luid."  That  case 
before  the  Court  of  Appeal  was  a  question  of  lights. 
There  was  there  apparently  the  right  to  light  over 
a  particular  piece  of  land,  and  if  yon  had  simply 
looked  at  the  land  you  would  have  said  that  was  so, 
but  the  decision  was,  taking  the  head-note:  "The 
maxim  that  a  grantor  shall  not  derogate  does  not 
entitle  a  grantee  of  a  house  to  claim  an  easement  of 
light  to  ax\  extent  inconsistent  with  the  intention  to 
be  implied  from  the  circumstances  existing  at  the 
time  of  the  grant  and  known  to  the  grantee,"  and  the 
Lord  Justice  says  at  p.  307 :  ''  I  think  it  could  not 
be  said  that  the  light  coming  over  that  low  building 
to  these  windows  could  be  considered  as  enjoyed 
with  it  within  the  meaning  of  this  section.  The  light 
did  in  fact  at  the  time  come  over  that  building ;  but 
it  came  over  it  under  such  circumstances  as  to  show 
that  there  could  be  no  expectation  of  its  continuance." 
That  appears  to  me  to  render  it  proper  for  me  to 
consider  this  case  in  the  same  mode  as  I  should  have 
had  to  consider  it  if  it  had  been  a  question  of  the 
Prescription  Act  or  of  implying  a  lost  grant.  Now, 
with  regard  to  that  the  law  is  to  some  extent 
settled.  I  take  it  as  stated  in  the  Privy  Council  case 
of  Bameshur  Fershad  Narain  Singh  v.  Koonj  Behari 
PaUukf  where  at  4  App.  Cas.,  p.  126,  the  common  law 
cases  are  conveniendy  referred  to.  Sir  Montague 
Smith,  who  was  a  very  eminent  common  lawyer,  him- 
self said :  "  There  is  no  doubt  that  the  right  to  the 
water  of  a  river  flowing  in  a  natural  channd  through 
a  man's  lands,  and  the  right  to  water  flowing  to  it 
through  an  artificial  wat^!course  constructed  on  his 
neighbour's  land,  do  not  rest  on  the  same  principle." 
I  venture  to  add  to  that— the  right  to  water  fiowing 
through  an  artificial  watercourse  construoted  on  the 
man's  own  land  passing  by  his  neighbour's  land  does 
not  rest  on  the  same  principle  as  that  of  water  flowing 
in  a  natural   channel  by  another  man's   land.     I 


take  the  statement  of  the  principle  from  Parke, 
B.,  in  Qreatrex  v.  Hayumrdi  "The  right  of  the 
party  to  an  artifldal  watercourse,  as  against  the 
party  creating  it,  must  depend  ^  upon  the 
character  of  the  watercourse  ana  the  drcumstanoes 
under  which  it  was  created."  Applying  that  to  the 
present  case  by  the  light  of  the  case  before  Cotton, 
L.J.  {Birmingham  Bank  v.  Boss),  it  appeaw  to 
me  tnat  what  I  have  to  consider  is  whether, 
having  regard  to  the  fact  that  this  ui  artificial 
watercourse  through  porous  land,  rendering  repairs 
necessary  from  time  to  time,  and  made  solely 
for  the  use  of  the  mill  and  used  entirely  for 
null  purposes  Texcept  so  far  as  it  may  have  been 
used  at  the  da  watering-place,  which,  as  I  have 
already  mentioned,  has  not  passed  to  the  plaintiff  at 
all)  I  can  infer  from  that,  that  there  was  an  intention 
to  firant  the  right  to  compel  the  miller  to  contanme  to 
send  down  the  water  whether  he  wanted  it  or 
whether  he  did  not,  although  he  might  have  g^iven 
up  the  mlW  altogether,  and  although  he  might  not  ttiink 
it  worth  while  to  keep  the  pond  watertight.  Am  I  to 
infer  from  these  facts  that  the  grant  of  water  con- 
ferred any  such  right  P  If  I  am  regaidinx  thia  as 
going  to  a  question  of  prescription,  then  I  have  to 
consider  whether  the  artmcial  watercourse  was  made 
for  a  temporary  puzpose  or  not.  Mr.  Butcher  has 
pressed  upon  me  that  this  was  not  a  temporary 
purpose.  Well,  that  depends  on  the  meaning  of  the 
word  "  temporary."  The  case  of  Arkwright  t.  (Ml 
was  the  case  of  water  pumped  from  mines  and  flowing 
over  another  man's  land.  That  had  gone  on  for  sixty 
years.  "Temporary,"  therefore,  does  not  mesn 
merely  that  it  hap{>ens  to  last,  in  fact,  fora  few  yeazSi 
but  to  my  mind  it  means  for  a  purpose  which  is 
temporary  in  the  sense  that  it  may  withm  the  reason- 
able contemplation  of  the  parties  come  to  an  end  and 
is  not  meant  to  be  equivalent  to  a  grant  in  fee.  Foe 
example,  if  a  man  pumps  water  from  his  mines  for 
the  purpose  of  drying  his  mines,  that  is  temporary  ia 
the  way  that  it  islimited  by  the  working  of  the 
mines.  If  a  man  makes  through  his  own  land  a  duct 
leading  water  to  the  mill  pond  for  the  use  of  bis'own 
null  on  his  own  land,  to  my  mind  that  is  temporary 
in  the  sense  that  it  is  limited  to  the  period  for  which 
he  uses  the  mill.  In  both  cases,  in  my  judgment* 
it  is  temporary  within  the  meaning  of  the 
authorities ;  it  is  not  meant  to  be  a  new  f ormatioii,  an 
alteration  of  the  face  of  nature  to  remain  in  perp^umn^ 
but  it  is  an  alteration  temporary  in  the  sense  that  it  is 
for  the  purpose  of  and  co-extensive  with  the  oarzying 
on  of  a  particular  business  (in  this  case  the  business 
of  a  miller).  Therefore  I  think  that  it  is,  within  the 
authorities,  for  the  purpose  of  a  temporary  businees. 
Now  there  is  this  to  be  said,  Mr.  Butcher  argued  that 
this  case  is  to  be  distinguished  from  the  case  of  water 
pumped  over  another  man's  land  because  he  says  this 
does  not  go  over  the  plaintiff's  land  at  all  but  abuts 
upon  it.  To  my  mincf  tJiiat  is  a  distinction  which  is 
against  him.  One  can  well  understand  that  the  ooort 
might  the  more  readily  presume  an  agreement 
between  the  parties  if  the  one  of  them  pumped 
water  out  of  his  own  land  for  his  own  oonvenienoe, 
and  the  other  accepted  it  and  allowed  it  to 
run  over  his  land  for  his  own  convenienoe.  It 
might  have  been  very  possibly  considered,  if  there 
were  evidence  to  show  it  (one  could  readily,  or,  at 
any  rate,  more  readily,  come  to  the  conclusion),  that 
there  was  an  arrangement  that  the  exit  of  the  water 
should  be  for  the  mutual  benefit  of  both.  No  Budh 
consideration  arises  when  you  have  simply  the  water 
brought  by  the  man  entirely  over  his  own  land,  and 
not  in  any  way  affecting  or  going  over  the  land  of 
his  neighbour.  Nothing  moves  from  the  neighbour 
by  way  of  consideration.    This  is  pointed  out  by 


yol.XIJX.       [juiye,i9Qi.i       THE  WEEKLT  REPORTER. 


567 


HlQfl  GOXTBT. 


BxrliEows  V.  Lakg. 


High  Ooxtbt. 


PaUei,  O.B.,  in  the  osse  ©f  McEvoy  v.  Great 
Northern  Railway  Co,,  [1900]  2  Ir.  Eep.  I  will 
benn  at  p.  333:  «<It  iB  ^ttied  law  that  the 
lights  to  the  water  flowing  in  an  artifioial  water- 
oonne  oonBtmoted  by  a  nariicalar  person  npon 
his  own  land  and  for  hu  own  benefit  are  not 
regulated  by  the  law  applicable  to  natural  water- 
conrses,  but  are  to  be  ascertained  by  a  view  of 
the  pnipoee  for  which  the  original  struotore  was 
bnilt/'  He  then  refers  to  the  vaiions  Eoglish 
anthoritiesy  and  to  one  Irish  case,  and  he  says: 
*'  I  hold  that  as  a  general  role  ciroamstances  which 
are  sufficient  to  create  an  easement  in  &tTonr  of  a 
particular  person  do  not  necessarily  snbjeot  the  land 
of  that  person  to  the  servitude  of  continmng  to  main- 
tain in  existence,  for  the  benefit  of  the  servient 
tenemeot,  the  works  constructed  by  him  for  the 
purpose  only  of  that  easement.  la  other  words  the 
existence  of  an  easement  does  not  carry  with  it  any 
presumption  of  the  creation  or  existence  of  a  counter- 
easement  in  the  owner  of  the  servient  tenement 
against  the  owner  of  the  dominant  tenement. 
Certain  circumstances  may  give  rise  to  such  counter- 
easement.  The  circumstance  that  part  of  the  works 
executed  on  the  lands  of  another  are  such  as  to 
require  the  consent  of  Uie  owner  of  the  servient 
tenement  may  in  certain  circumstances  tend  to  do  so, 
especially  in  cases  in  which  the  easement  has  been 
acquired  by  prescription,  and  in  which  the  drcnm- 
stances  of  the  origmal  structure,  or  its  subsequent 
use,  indicate  an  intention  tiiat  it  was  constructed  for 
the  benefit  of  both  tenements.  But  no  case  of  tiiis 
exceptional  dass  has  any  application  to  the  present  ; 
for  here  all  the  works  were  on  the  defendant's  own 
land ;  the  consent  of  those  from  whom  the  plaintiff 
daims  was  not  necessary  for  their  legality;  and 
the  only  inference  capable  of  being  driftwn  is,  as 
I  have  akeady  said,  that  they  were  constructed 
for  the  sole  benefit  of  the  railway  company." 
It  appears  to  me  that  I  cannot  draw  in  a 
case  like  the  present  any  presumption  from 
the  fact  that  the  water  abuts  on  the  plaintiff's 
land,  that  the  water  was  intended  to  be  lor  his 
benefit  and  ;iot  lor  the  benefit  of  the  mill,  in  order  to 
work  which  it  was  originally  laid  there.  I  hold,  there- 
fore,^ that  no  right  has  been  shewn  to  compel  the 
oontinuance  of  tins  flow  of  water,  and 'I  would  pause 
there  to  point  out  the  very  serious  consequences  that 
would  result  from  my  holding  the  contrary.  In  the 
first  place  it  would  impose  upon  the  miller  the  burden 
of  having  to  keep  the  hatch  in  repair,  and  of  keepins 
a  man  to  let  it  up  or  down,  because  he  certainly  coula 
not  be  justified  in  my  mind  in  always  letting  it  down 
without  reference  to  the  fact  whether  he  wanted  water 
for  his  mill  or  wheUier  he  did  not— running  the  risk  of 
its  being  lost  in  transit  to  the  detriment  of  the  lower 
riparian  proprietors.  Therefore  it  certainly  would 
entail  on  him  the  liability  of  keepiog  in  repair  the 
channel  and  the  whole  of  the  miU  pond  bottom  and 
the  other  works  whidi  lie  between  the  mill  pond  and 
the  exit  into  the  Castroggy  brook,  because  he  is 
liable  to  the  lower  riparian  proprietors  for  diverting 
the  water  from  the  brook  from  its  natural  course,  and 
is  bound  to  return  it  to  them  without  undue  diininu- 
tion  so  that  they  suffer  no  loss.  If  he  allowed  the 
miU  pond  to  get  out  of  repair  so  that  the  water 
escaped,  he  would  be  answerable  to  those  persons 
lower  down.  If  the  plaintiff  has  the  right  that  he 
claims,  I  do  not  see  how  ha  can  prevent  his  cattle 
from  to  some  extent  trampling  on  the  puddled 
bottom  of  the  brook  in  order  to  drink.  It  would  be 
exceedingly  difficult,  and  there  would  be  the  con- 
tinual risk  of  some  leakage  being  caused  by  sudi 
trampling;  and  the  servitude  thi^  I  should  be  im- 
posing on  the  defendant  would  be  of  a  very  onerous 


nature.  It  seems  to  me  to  be  inconceivable  that  any 
»uoh  burden  could  have  been  intended  to  have 
been  undertaken  by  the  vendors  at  the  date 
when  they  made  this  grant,  which  contains  no  express 
reference  whateyer  to  the  water  at  all ;  it  is  only  by 
implication  of  law  and  the  statutory  provision  in  the 
Conveyancing  Act.  It  seems  to  me  ioconceivable 
that  they  could  havB  intended  to  undertake  any  such 
burden,  and  perhaps  from  this  point  of  view  there 
may  be  something  in  the  plea  which  Mr.  Colt  has 
put  in  his  pleadings,  that  they  were  trustees.  It 
certainly  would  have  been  a  most  extraordinary 
liability  for  them  to  bave  undertaken  the  burden  of 
keeping  this  null  pond  and  duct  in  proper  repair. 

Then  it  is  said  — and  at  regards  this  point  I 
should  bave  been  glad  if  I  could  have  seen  my 
way  to  hdp  the  plakktiff— assuming  that  there  is  no 
right  to  have  the  water  to  continue  to  fiow,  there  is 
the  right  to  take  water  if  and  when  it  shall  be  there. 
To  my  mind  that  is  a  right  which  is  inconisistent  with 
the  very  idea  of  the  nature  of  the  easement  of 
watering — ^the  easement  which  is  claimed.  There  is 
some  authority  on  this  point  which  bears  out  my  own 
view.  An  easement,  as  stated  by  Lord  Coke,  taking 
it  from  tbe  common  law  and  quoting  Bracton,  must 
be  fiec  per  vim  nee  dam  nee  precario.  What  is 
"  precarious "  ?  That  which  depends  not  on  right 
but  on  the  will  of  another  person.  As  Bracton  puts 
it:  ** Precaria  fuerit  e<  de  gratia,  quae  tempestive 
revocari  possit  et  intemfeative,  ex  longo  tempore  non 
acquiritur  /ua."  That  is  to  say,  if  the  man  can 
ttmpeitive  or  intempeetive — whether  the  claimant  of  the 
easement  likes  it  or  whether  he  does  not — put  a  stop 
to  it,  then  there  is  no  easement,  because  it  negatives 
the  idea  of  an  easement  altogether.  The  right  to  have 
the  water  fiow  I  have  alres^y  negatived.  Then  can 
the  defendant  claim  any  right  to  water,  which  is  what 
he  claims,  when  he  has  no  right  to  compel  any  water 
at  all  to  be  let  down  ?  8o  far  as  I  know  tlus  par- 
ticular point  has  not  arisen  at  all  except  so  far  as 
it  is  determined  in  the  Irish  caie  which  was  referred 
to.  It  is  touched  on  in  Hanna  v.  PoUock,  where  at 
[1900]  2  Lr.  Bep.,  p.  671  there  is  a  passage  from  the 
judgment  of  Fitzffibbon,  L.J.,  which  seems  to  me  to 
be  material  on  this  subject :  ''  The  whole  doctrioe  of 
presumed  grant  rest  upon  the  desire  of  tbe  law  to 
create  a  legal  foundation  for  the  long  continued 
enjoyment,  as  of  right,  of  advantages  which  are 
prtTTi^/ocie  inexplicable  in  the  absence  of  legal  title. 
in  a  case  such  as  this,  where  the  grant  is  a<£iiittedly 
a  fiction,  it  is  all  the  more  incumbent  on  the  judge  to 
see  before  the  question  is  left  to  the  jury  that  the 
circumstances  and  character  of  the  user  import  that 
it  has  been  as  of  right.  It  appears  to  me,  in  the 
present  case,  tiiat  theendence  is  in  consistent  with  right, 
and  that  tiie  user  is  consistent  only  with  permission 
to  enjoy  what  the  supposed  grantor  did  not  want,  if 
and  so  long  as  that  user  might  be  consistent  with  the 
rights  of  third  parties,  and  also  with  the  grantor's 
right  to  use  his  own  property  from  time  to  time  in  a 
reasonabLe  manner.  Such  a  user  never  could  have 
been  as  of  right  in  its  inception;  i(  could  never 
acquire  during  its  continuance  any  higher  than  a 
permissive  ohiffacter,  and  it  therefore  never  could  be, 
or  become,  a  foundation  for  the  presumption  of  a 
grant " ;  and  Walker,  L.  J.,  I  tlunk,  uses  words  to  the 
the  same  effect  at  p.  690.  That,  to  my  mind,  is  a  very 
clear  exposition  of  tbe  law  and  accords  with  my  own 
view  that  you  cannot  create  a  new  burden  which  is 
something  short  of  an  easement,  but  which  is  so  far 
as  I  know  hitherto  unknown  to  the  law — ^that  is  to 
say,  an  easement  which  shall  he  nee  per  vim  nee  clam 
but  precario.  To  my  mind  there  is  no  such  right  known 
to  the  law.  But  wen  Mr.  Butcher  says  that  section 
6  of   l^e  Conveyancing  Act  contains  divers  other 
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words  besides  '*  water  and  water  oonrses "  —  for 
example, "  liberties*  privileges,  easements,  rights,  and 
advantages  whatsoever  "  to  be  enjoyed  with  the  land. 
The  woi^  are  satisfied  by  giving  lum  that  whioh  was 
enjoyed  with  the  land— namely,  what  Fitzgibbon,  L. J., 
has  just  called  the  permissive  nser  so  long  as  the 
miller  did  not  ohoose  to  stop  it.  That  right  he  ^eiU, 
but  to  say  that  those  words  create  any  new  nght 
hitherto  unknown  to  the  law  is  what  I  have  never 
before  heard  sngffested,  and  I  certainly  am  not  going 
to  be  the  first  to  hold  it.  If  the  right  is  one  which  is 
not  known  to  the  law,  it  appears  to  me  it  cannot  pass 
under  the  general  words. 

The  only  other  point  I  think  I  need  refer  to  is  this, 
that  Mr.  Butcher  relied  on  Watts  v.  Kdaon.  Of 
oonrse  I  should  be  bound  to  follow  WaUa  v.  Kelson 
if  it  was  a  decision  in  point,  but  to  my  mind  it  has 
really  nothing  whatever  to  do  with  it,  because  the  whole 
of  the  basis  on  which  I  rest  my  judgment  was  absoit  in 
that  case.  There  was  no  question  there  of  an  artificial 
watercourse  having  been  made  for  one  property  only. 
The  artificial  watercourse  in  that  case  was  mide  for 
the  express  pinpose  of  providing  both  the  properties 
with  water.  The  que6tu)n  was  never  argued  there  at 
all ;  the  point  did  not  rise.  The  only  point  argued 
there  was  whether,  admitting  that  there  was  no 
easement  in  the  proper  sense  of  the  law  but  that 
which  would  by  its  nature  have  been  an  easement  if 
there  had  not  been  common  ownership,  did  that  pass 
by  the  grant,  and  it  was  held  that  it  did.  In  the 
present  case  that  is  entirely  excluded,  because  I  hold 
there  is  no  easement  which  could  pass,  nor  one  by 
prescription  in  the  present  case  by  reason  of  the 
nature  of  the  works.  The  result  is  that  the  plaintiff's 
case  wholly  fails  and,  I  can  do  nothing  but  di«niss  it 
with  costs. 

Solicitors,  T.  White  &  Sans,  for  J.  C.  LleweUin, 
Newjport,  Mon. ;  Warriner  <fc  Co.,  for  Davis,  Lloyds, 
dfe  Wilson,  Newport,  Mon. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  and  | 
Lawrance  and  Phillimore,  JJ.)  j 


May  13. 


Wbathsbitt  v.  Cautlat.  (a.) 

Me^opolis — Public  health — Hottses  let  in  lodgings — Bye- 
laws — Artizans  dwellings — Public  Health  {Lond^) 
Act,  1891  (54  d  55  Vict.  c.  76),  s.  94. 

A  building  was  divided  into  a  number  of  separate  two- 
roomed  and  one-roomed  tenements ^  each  of  which  were 
occupied  by  a  separate  family.  The  passages  and  stair- 
cases  were  used  in  common,  and  there  was  a  tuaier-doset, 
sink,  water-tapy  and  dust  shoot  for  the  use  in  common  of 
each  set  of  three  or  four  tenetnents.  There  was  a  front 
door  at  the  entrance  of  the  building,  but  there  was  no 
means  of  fastening  it  beyond  a  Norfolk  latch.  The  land- 
lord did  not  live  oti  the  premises,  but  a  caretaker  lived  on 
the  ground  floor,  who  attended  to  minor  repairs  and 
cleaned  the  common  passages,  staircases,  and  water- 
closets. 

Held,  that  the  building  tvas  not  a  house  let  in  lodgings 
or  occupied  by  members  of  more  than  one  family  within 
the  meaning  of  section  94  of  the  PvMic  Health  {London) 
Ad,  1891,  or  of  bye-laws  made  thereunder. 

Oase  stated  by  a  metropolitan  police  magistrate. 

(a.)  Beported  by  0.  G.  Wilbrahak,  Esq.,  Barnster- 
at*Law. 


A  summons  and  complaint  were  preferred  by  the 
respondent,  an  officer  of  the  Vestry  of  St.  G^eorge  the 
Murtyr,  Southwark,  against  the  appellant  under 
bye-laws  made  by  the  vestry  with  respect  to  houses 
let  in  lodgings  or  occupied  by  members  of  more  than  one 
family  in  pursuance  of  the  Public  Health  (London) 
Act,  1891,  s.  94,  charging  that  the  appellant  failed  to 
furnish  to  the  sanitary  authority  after  notice  a  true 
statement  of  particulars  with  respect  to  a  lodging- 
house,  No.  2  Block,  Artizans'-dweUings,  Gun-street» 
of  which  he  was  tiie  landlord,  contrary  to  the  bye-laws. 

The  following  facts  were  proved : 

Artizans'-dwellingi,  Ghin-street,  consisted  of  two 
blocks  of  buildinffs  the  front  of  which  abutted  on 
Ghin-street  and  tiie  backs  on  Silex-street,  in  the 
parish  of  St.  George  the  Martyr. 

No.  2  Block  was  entered  directly  from  Gun-street 
by  a  single  entrance.  There  was  a  front  door  to  the 
entrance,  but  no  means  of  fastening  the  same  beyond 
a  Norfolk  latch.  The  figure  <<  2  "  was  affixed  to  the 
transom  of  the  door-frame.  The  entrance  passage 
branched  into  two  passages  about  the  centre  of  the 
building,  and  there  were  two  double-zoomed 
tenements  and  one  single-roomed  tenement  on  eaoh 
outer  side  of  the  passage  and  one  singl»-roomed 
tenement  between  the  two  single  branch  passages. 
This  was  the  anangement  on  each  of  the  four  nest 
floors. 

Each  of  the  two-roomed  tenements  and  the  sin^e- 
roomed  tenements  was  let  to  a  separate  family.  Thus 
No.  1,  two  rooms,  was  occupied  oy  a  man,  wife,  and 
four  children,  and  No.  2,  two  rooms,  by  a  man,  wife, 
and  three  duldren.  The  two-roomed  tenements  were 
let  at  a  weekly  rent  of  5s.  and  6s.  6d.  per  week,  and 
the  sinffle-roomed  tenements  at  4s.  per  week. 

At  tne  back  end  of  each  passage  on  each  of  the 
floors  there  was  a  water-doset,  sink,  water-tap,  and 
dust-shoot  opening.  On  the  south  side  this  con- 
venience served  for  the  use  in  common  of  four  tene- 
ments, and  on  the  north  side  for  the  use  in  common 
of  three  tenements.  The  staircase  and  passages  were 
used  in  common. 

The  tenements  were  eenerally  occupied  by  a  daas 
of  people  who  are  not  cleanly  in  their  nabits. 

The  landlord  did  not  live  on  the  premises.  A  care- 
taker lived  on  the  ground  floor  who  attended  to 
minor  repairs.  He  had  no  power  to  let  the  premises, 
but  he  received  deposits  from  tenants  and  without  the 
authority  of  the  landlord  had  let  four  tenements, 
furnished,  at  7s.  per  week.  He  also  cleaned  the 
common  passages  and  staircases  and  the  water- 
closets. 

The  names  of  the  occupiers  of  the  various  tenements 
in  the  building  appeared  on  the  rate-book  and  eadh 
of  the  tenements  was  rated  separately,  but  the  land- 
lord compounded  for  the  rates. 

The  magistrate  held  that  the  building  was  not  a 
lodging-house  within  the  meaning  of  &e  bye-laws 
and  dismissed  the  summons. 

Section  94  of  the  Public  Health  (London)  Act, 
1891,  enacts  as  follows : 

<'  (1)  Every  sanitary  authority  shall  make  and 
enforce  such  bye-laws  as  are  requisite  for  the  follow- 
ing matters— that  is  to  say,  (a)  For  fixing  the 
number  of  persons  who  may  occupy  a  house  or  part 
of  a  house  which  is  let  in  lodf^ngs  or  occupied  by 
members  of  more  than  one  family,  and  for  the 
separation  of  the  sexes  in  a  house  so  let  or  occupied ; 
HA  for  the  registration  of  houses  so  let  or  occupied  ; 
(c)  for  the  inspection  of  such  houses;  {d)  forenforaing 
drainage  of  such  houses,  and  for  promoting  cleanliness 
and  ventilation  in  such  houses ;  (e)  for  the  cleansing 
and  lime- washing  at  stated  times  of  the  premises; 
pn  for  the  taking  of  precautions  in  case  of  any 
mxeotious  disease. 
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''  (2)  This  section  shall  not  apply  to  common 
lodging-houses  within  the  Common  Lodging  Houses 
Act,  1851,  or  any  Act  amending  the  same." 

In  the  bye-laws  made  by  the  Vestry  of  St.  G^rge 
the  Martyr,  lodging-house  is  defined  as  "  a  house,  or 
part  of  a  house,  let  in  lodginffs  or  occupied  by 
members  of  more  than  one  f anoly.'' 

Mctcmorran^  K»C,  {Corrie  Grant  with  him^,  for  the 
appdOant. — The  whole  building  is  a  lodgme-house 
within  the  defioition  of  lodging-house  in  the  bye- 
laws  ;  for  it  is  a  house  which  is  let  in  lodgings,  and 
is  occupied  by  members  of  more  than  one  family. 
The  term  **  house  "  applies  to  a  building  which  is  let 
out  in  suites  or  flats  which  have  no  means  of  com- 
munication with  each  other  except  by  a  common 
passage  and  staircase,  and  not  to  the  suites  and  flats 
themselves.  See  Attorney-General  v.  The  Mutual 
Tontine  Westminster  Chambers  Association^  24  W.  R. 
996,  1  Ex.  D.  469,  where  such  a  building  was  held  to 
be  a  house  for  the  purposes  of  the  inhabited  house 
duty:  see  also  Kimber  v.  Admans,  48  W.  B.  322, 
[1900]  1  Ch.  412,  and  Grant  v.  Lanyston,  [1900]  A  C. 
383,  48  W.  B.  Dig.  75.  Section  141  of  the  statute, 
where  ''master"  is  defined,  recognizes  that  a  house 
may  be  let  out  in  separate  tenements.  The  object  of 
section  94  is  to  provide  for  sanitary  supervision.  It  is 
more  consonant  with  that  object  to  hold  that  **  house  " 
applies  to  the  whole  building  than  to  hold  that  it 
applies  to  the  separate  tenement.  If  the  building  is  a 
«  house"  within  the  Act  and  the  bye-laws,  it  is  dear 
that  it  was  let  in  lodgings:  Boots  v.  Beaumont,  51 
J.  P.  197. 

a.  A,  BusseU,  K.C.  (0.  J.  B.  Hurst  with  him),  for  the 
respondent.  If  the  bye-laws  go  beyond  the  section 
they  are  ultra  vires.  It  is  dear  that  what  is  meant  by 
the  section  is  that  you  are  to  look  at  the  particular 
tenement  and  see  if  that  tenement  is  occupied  by 
members  of  more  than  one  family,  and  it  cannot  be 
taken  to  apply  to  a  building  containing  a  nxmiber  of 
tenements  each  of  which  is  occupied  by  a  separate 
family. 

Lord  Alyebstone,  L.O.J. — ^None  of  the  oases 
which  have  been  dted  and  which  give  to  the  word 
« house"  a  particular  meaning  as  it  is  used  in  a 
particular  statute  hdp  us  in  this  case.  In  order  to 
construe  the  term  in  the  statute  before  us  it  is 
necessary  to  look  at  the  object  whidi  that  statute 
had  in  view.  The  object  was  to  control  the  number 
of  people  who  occupy  a  tenement  which  oould  fairly 
be  described  as  a  separate  house.  That  that  is 
intended  is  shown  by  the  use  of  the  words  ''  part  of  a 
house."  I  think  you  must  find  a  house  which  is 
either  itsdf  let  in  lodgings  or  a  part  of  a  house  which 
is  let  in  lodgings.  The  bmldmg  in  question  is,  in 
my  opinion,  a  coUeotion  of  houses,  for  there  is  no 
front  door,  properly  speaking,  to  the  bmlding,  but 
there  are  oommon  passages  and  staircases  on  to  which 
open  the  front  doors  of  we  various  tenements.  If  any 
one  of  those  houses  or  tenements  were  let  in  lods;ing8 
then,  no  doubt,  that  particular  tenement  wouM  be 
within  the  Act,  but  it  is  going  too  far  to  say  that 
because  there  are  in  a  building  separate  tenements 
separatdy  occupied  such  buildmg  is  a  house  let  in 
lodgings  or  occupied  by  members  of  more  than  one 
family  within  the  meaning  of  section  94  of  the 
Public  Health  (London)  Act,  1891. 

Lawbanoe  and  Phillimobb,  JJ.,  concurred. 

Appeal  dismissed. 

Solidtor  for  the  appellant,  /.  A,  Johnson. 

Solidtors  for  the  respondent,  Fields  Bosooe,  &  Co^^ 
for  MedMin  A  Co.,  Horsnam. 


..)} 


May  9. 


K.  B.  Div. 
(Kennedy  and  PhiUimore,  JJ.] 

HAMILT0N-BT7SSBLL   v.    Ck)MMISSIONEBS    OF   INLAND 

Beventjb.  (a.) 

Inland  Bevenue— Stamp  duty — Settlement — Instrument 
ofappointment^Stamp  Ad,  1891  (54  <h  55  Vict.  c.  39), 
s.  6,  suh'sections  I,  2  ;  First  Schedule,  *' Settlement** 
— Exemption. 

By  a  deed  of  settlement  dated  the  26th  of  June,  1895, 
the  settlor  granted  to  trustees  certain  funds,  and  by  a  deed 
dated  the  I2th  of  December,  1896,  certain  other  funds, 
upon  trust  for  his  five  children,  but  so  nevertheless  thai 
the  share  of  each  child  should  be  held  by  the  trustees  upon 
trust  to  pay  the  income  thereof  to  such  chUd  during  his 
or  her  life,  and  after  his  or  her  death  upon  trust  for  su^h 
one  or  more  of  the  others  as  such  child  should  by  will 
appoint,  and  in  default  of  appointment  for  the  other 
children  in  equal  shares.  It  was  further  provided  in  the 
deed  that  the  trustees  should  have  power,  on  or  sulfsequent 
to  the  marriage  of  any  of  tJie  children,  to  revoke  the  trusts 
of  the  settlement  and  to  declare,  cm  they  thought  fU,  new 
trusts  by  way  of  resettlement  for  the  benefit  of  such  child, 
or  any  wife  or  husband  of  such  child,  or  such  child's 
children  or  remoter  issue,  or  the  next-of-kin  of  such 
child,  but  not  in  favour  of  any  other  person  or  persons, 
and  to  transfer  the  funds  to  tlie  trustees  of  such  resettle- 
ment. These  deeds  were  stamped  with  ad  valorem  duty 
as  settlements. 

By  two  deeds  both  dated  the  lOth  of  April,  1899,  the 
trustees  of  the  settlements  of  the  2eth  of  June,  1895,  and 
the  12th  of  December,  1896,  revoked  the  trusts  of  those 
settlements  so  far  as  they  concerned  the  sJiare  of  G.  E.  H.  B. , 
one  of  the  children,  who  was  then  about  to  be  married,  and 
declared  that  such  share  should,  from  and  after  the  solem- 
nization of  the  intended  marriage,  be  held  upon  trust  to  pay 
the  income  thereof  to  C.  E.  H,  B.  during  his  life,  and 
aft&r  his  decease  to  transfer  such  share  to  tJie  trustees  of 
the  marriage  settlement  of  G.  E.  H.  B.,  to  be  held  by 
them  upon  the  trusts  declared  in  the  marriage  settlement. 
Each  of  these  deeds  were  stamped  with  a  duty  of  ten 
shillings. 

By  the  marriage  settlement,  a  deed  of  even  date  with 
the  two  last-mentioned  deeds,  it  was  provided  that  after 
the  death  of  C,  E.  B.  B.  the  trustees  of  the  settlement 
should  stand  possessed  of  his  share  of  the  funds  comprised 
in  the  settlements  of  the  2Qth  of  June,  1895,  and  the  12th 
of  December,  1896,  upon  the  trusts  of  the  settlement, 
which  were,  as  regards  the  husband*s  fund,  to  pay  the 
income  to  the  intended  wife  during  her  life,  and  after  her 
death  upon  trust  for  the  children  or  remoter  issue  of  the 
intended  marriage  as  the  intending  husband  and  wife 
jointly,  or  the  survivor  of  them,  should  appoint,  and  in 
default  of  appointment  in  trust  for  the  children  in  equal 
shares. 

Held,  that  the  marriage  settlement  was  not,  as  regards 
the  share  of  0,  E.  H,  B,  in  the  funds  comprised  in  the 
settlements  of  the  2eth  of  June,  1895,  and  the  12th  of 
December,  1896,  exempt  from  the  payment  of  settlement 
duty,  either  under  the  exemption  under  the  heading 
«*  Settlement "  in  the  schedule  to  the  Stamp  Act,  1891,  or 
under  section  106,  sub-sections  I  or  2,  of  the  Act, 

Case  stated  by  Commissioners  of  Inland  Bevenue. 

On  the  3rd  of  May,  1899,  three  unstamped  deeds 
were  presented  to  the  Commissioners  of  Inland 
Bevenue  for  the  opinion  of  the  Commissioners  as  to 
the  stamp  duty  with  which  each  of  them  was 
chargeable. 

The  instcuments  were  described  as  deeds  of  revoca- 
tion aiid  &  maniage  jsettleuitiiit,  Eiwk  of  the  deeds 
WM  dated  the  lOtJi  of  Aprilp  U^'J,  aud  it  is  with 

(a.)  Baportedby  0.  G^Wilbrahak,  Ssq.^  Bamater- 
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reganl  to  the  stamp  duty  aweasod  on  the  maniage 
settlement  that  this  oaae  was  stated. 

By  a  settlement  made  on  tiie  28th  of  Jmie,  1896, 
between  the  Right  Hononzable  Ghutayns  Bussell, 
Yisoount  Boyne,  of  the  one  part,  and  the  Bight 
Honourable  Katharine  Frances  '^oonntess  Bovne 
(his  wife)  and  certain  trustees  of  the  other  part,  arter 
reciting  that  Lord  Boyne  was  desirous  of  tn^'"g  an 
immediate  provision  for  his  five  diildren,  and  lor  that 
purpose  had  transferred  into  the  joint  names  of  the 
trustees  the  investments  mentioned  in  tiie  schedule  to 
the  deed  to  be  held  by  them  upon  certain  trusts,  it 
was  agreed  and  declared  that  the  trustees  should 
stand  possessed  of  the  investments  mentioned  in  the 
schedule  as  from  the  tst  of  July,  1896,  upon  trust  for 
the  said  five  children  in  equal  shares,  but  so,  never- 
theless, that  the  one-fifth  share  of  each  sudi  child 
(thereinafter  refeited  to  as  such  child's  settled  share) 
should  be  held  by  the  trustees  upon  the  trusts  and 
subject  to  certain  powers  and  provisions  therein 
declared. 

The  trusts  of  this  settlement  of  1896  provided  that 
the  trustees  should  pay  the  income  of  each  sodh 
child's  settled  share  to  such  child  during  his  or  her 
life,  and  that  after  his  or  her  death  such  child's  settled 
share  should  be  held  upon  trust  for  all  or  suoh  one  or 
more  the  others  of  uie  said  five  children  in  such 
manner  and  if  more  than  one  in  such  shares  as  such 
child  should  by  will  or  codicil  appoint,  and  that  in 
default  of  appointment  such  child's  settled  share 
should  aocme  to  and  be  held  in  trust  lor  the  othen  of 
the  said  five  children  then  living  in  equal  ahues. 

The  settlement  contained  a  proviso  as  follows : 
''Provided  always  that  it  shall  be  lawful  for  the 
trustees  or  trustee  in  their,  his,  or  her  absolute 
discretion  at  the  request  of  any  of  the  said  five 
children  either  in  contemplaticm  of  marriage  or 
Bubsequentiy  to  marria^  to  revoke  the  trusts  hersin- 
before  declared  concerning  such  child's  settled  share 
and  by  way  of  resettlement  to  declare  such  new  or 
other  trusts  of  and  concerninff  the  same  as  the  trustees 
or  trustee  may  think  fit  for  the  benefit  of  all  or  any 
to  the  ezdusion  of  the  others  or  oilier  of  the  lollowins[ 
persons'— namely,  such  child  or  any  wife  or  husband 
of  such  child,  or  sodh  child's  chUdran  or  remoter  issue 
or  the  next-of-kin  of  such  child,  but  not  in  favour  of 
any  other  person  or  persons,  and  on  any  such  resettle- 
ment such  child's  settled  share  may  be  transferred  to 
trustees  appcnnted  by  any  such  resettlement. 

By  another  settlement  made  on  the  12th  day  of 
December,  1896,  between  the  parties  to  the  settiement 
of  1896,  similar  trusts  were  declared  and  provision 
made  with  regard  to  a  further  sum  of  money,  the 
only  diffarence  Deing  that  the  payment  of  the  inoorne 
was  delayed  in  the  case  of  certain  oi  the  children. 
There  were  -the  same  provisions  in  the  case  of  the 
death  of  any  child  and  the  same  power  of  revocation. 
The  settiements  of  1896  and  1896  were  stamped 
rsepeotively  with  ad  valorem  duty  at  the  rate  of  five 
shillings  lor  every  £100  of  the  amount  or  value  of  the 
property  settled,  and  with  the  adjudication  stamp,  uid 
no  question  arose  as  to  the  duty  paid  thereon. 

By  a  deed  of  revoeation  dated  the  10th  of  April, 
1899,  and  made  between  the  trustees  oi  the  two 
settlements  of  1896  and  1896  of  the  first  part  and  the 
Honourable  Olaud  Bustaoe  Hamilton-Buasell,  one  of 
the  five  children  mentioned  in  the  settiements  of  the 
28th  of  June,  1896,  and  the  12th  of  December,  1896, 
of  the  second  part,  and  trustees  of  tiie  third  part, 
after  redting  that  a  marriage  was  intended  to  be 
sdemniBed  between  the  said  Claud  Eustaoe  Hamilton- 
Bussell  and  Maria  lindsay  Wood,  and  that  it  had 
been  agreed  that  the  one-fifth  share  of  the  said  Claud 
Eustaoe  Hamilton-Bussell  of  and  in  the  trust  funds 
in  the  settiement  of  1896  comprised  and   thereby 


settied  should  be  to  the  extent  and  in  the  manner 
thereinafter  expressed  resettied  under  the  power  in 
that  behalf  given  to  the  trustees  by  that  settiement, 
it  was  wifnessed  that  tiie  trustees  thereby  revoked 
the  trusts  by  the  settlement  of  1896  declared  con- 
cerning ^e  said  one-fifth  share  of  tbe  said  dand 
Eustace  Hamilton-Bussell,  and  by  way  of  resettiemeot 
did  thereby  declare  that  the  said  one-fifth  share  of  the 
trust  funds  in  the  settiement  of  1896  comprised  uad 
thereby  settied  should  from  and  after  the  solemniza- 
tion of  the  said  intended  marriage  be  held  upon  trust 
to  pay  the  income  thereof  to  the  said  Claud  Eoataoc 
Hunilton-Bussell  during  his  life,  and  after  hii 
decease  to  pay  or  transfer  at  such  time  and  in  snob 
manner  as  was  thereinafter  agreed  and  declared  the 
capital  of  the  said  one-fifth  share  of  the  investmeni 
for  the  time  being  representing  the  same  to  tbe 
trustees  of  a  deed  oi  even  date  being  the  settlemenl 
to  be  made  in  contemplation  of  the  said  intendec 
marria^  to  be  held  by  such  trustees  upon  the  tmsti 
and  with  and  subject  to  the  powers  and  provisioiii 
declared  and  contained  concerning  the  same  in  tiu 
same  marriage  settiement. 

By  another  deed  of  revocation,  also  dated  the  lOtl 
of  April,  1899,  and  made  between  the  same  persona  m 
were  parties  to  the  deed  of  revocation  already  referrei 
to,  tiie  trustees  revoked  the  trusts  of  the  settiement  o 
1896  concetniziff  the  one-fifth  share  of  the  said  daw 
Eustace  HamiKon-Bussell,  and  made  pzovisions  ii 
similBr  terms  to  those  contained  in  thelast-mentianei 
deed  of  revocation. 

Each  of  the  two  deeds  of  revocation  was  stampe 
with  the  duty  of  ten  shillings  according  to  the  aasesi 
ment  of  the  commissioners  and  with  the  adjndicatio 
stamp,  and  no  question  arose  as  to  the  duftj  pea 
thereon. 

By  another  deed,  also  dated  the  10th  of  Apd 
1899  (the   marriage   settlement  in  question),   oiaii 
between  the  Honourable  Claud  Eustaoe  Hamilta 
Bussell  of  the  firat  part,  ICaria  Lindsay  Wood  of  t 
second  part,  Sir  Lindtay  Wood  of  the  third  part*  m 
the   marriage   settiement   trustees    of    the     fom 
part,    after    reciting    (1)    the   intended    maxxia 
between  the  said  Gaud  Bustaoe  Hamilton-Riifli 
and    the    said    Maria    Lindsay    Wood;      (2)     1 
two   settiemtnts    of    1896   and    1896    which    ti 
related  respectively  to  the  funds  specified  in  the  f 
and  seoond  schedules  to  the  marxisge  settlement  e 
the  two  deeds  of  revocaticm  above-mentioned ;  (3) 
the  transfer  to  the  marriage  settlement  trusteea  of 
stocks  specified  in  the  third  schedule  thereto  ;  moM 
the  a^;reement  for  malting  the  settiement  thereing 
oontamed,  it  was  witnMsed  and  declared  tluktj 
marriage  settiement  Uusteos  should  stand  pr 
of  the  stocks  specified  in  the  third  scbedide 
(the  wife's  trust  fund)  upon  the  trusts  the 
declared,  and  that  after  the  death  of  the  int 
hutband  the  trustees  should  stand  posaeaaed 
one-fifth  share  of  the  funds  comprised  in  and 
by  the  settlements  of  1896  and  1896  (the  ' 
trust  fund)  upon  trusts  also  thereinafter  dec 

The  trusts  under  the  marriage  settiement 
husband's  tnut  fimd  were  to  pay  the  annnal 
thereof  to  the  intended  wife  during  her  life  and  i 
every  coverture  for  her  separate  use  and 
power  of  anticipation,  and  after  her  death  in  ' 
all  or  such  one  or  more  exdurively  of  the 
other  of  the  children  or  remoter  issue  of  the  i 
marriage  at  such  time  and  in  such  sharea  and  |_ 
in  such  manner  as  the  intended  husband 
intended  wife  should  jointiy  appoint,  and  in 
of  and  subject  to  any  such  appointment  then 
survivor  should  appoint,  and  in  default  of  end  i 
to  any  such  appomtment  in  trust  for  tiiecluld»  \ 
^one,  or  all  the  children  equally,  if  more  tlwn  4 
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High  Ooubt. 

the  intended  nuuriage  who,  heing  male,  should  attain 
the  age  of  twenty-one  yean,  or,  being  female,  should 
attain  that  age  or  marry  nnder  it. 

The  trusts  under  ^e  marriage  settlement  of  the 
wife's  fond  were  to  pay  the  annual  income  thereof 
to  the  intended  wife  during  her  life  for  her  separate 
use  and  during  any  coverture  without  power  of 
anticipation  and  after  her  death  if  the  intended 
husband  should  survive  her  to  pay  to  him  during  the 
remainder  of  his  life  if  surviving  the  annual  income 
of  one-half  of  the  same  trust  fund.  After  the  death 
of  the  intended  wife  and  subject  to  the  life  interest 
given  to  the  intended  husband  in  one-half  of  the 
wife's  trust  fund  the  trustees  or  trustee  were  to  stand 
pooaessed  of  the  wife's  trust  fund  in  trust  for  all  or 
such  one  or  more  exclusively  of  the  diildren  or 
remoter  issue  of  the  intended  marriage  at  such  time 
and  in  such  shares  generally  as  the  intended  husband 
and  intended  wife  should  jointly  appoint.  The  pro- 
visions in  case  of  a  default  of  appointment  were 
similar  to  those  provided  with  regard  to  the 
husband's  fund. 

The  marriaffe  settlement  also  contained  a  declara- 
tion that  if  there  should  be  no  child  of  the  intendcSl 
marriage  who,  being  male,  should  attain  the  age  of 
twenty-one  years,  or,  bcdng  female,  should  attain  that 
age  or  marry,  then  subject  to  the  trusts  and  powers 
therein  dedazed  and  contained  or  by  law  vested  in 
the  tmstees  the  trustees  should  stand  possessed  of  the 
husband's  trust  fund  upon  such  trusts  as  the  intended 
husband  should  by  wul  appoint,  and  of  the  wife's 
trust  fund  in  trust  for  Sir  £indsay  Wood. 

The  commissioners  expressed  tiie  opinion  that 
ad  vcUorem  duty  was  payable  upon  the  marriage 
settlement  undler  the  head  '*  Settlement "  in  the  flnt 
schedule  to  the  Stamp  Act,  1871,  upon  the  amount  or 
value  of  all  tie  property  thereby  settled,  including 
the  husband's  fund,  and  assessed  the  ad  valorem  duty 
aooordingly. 

The  appellant  acquiesced  in  the  assessment  of  ad 


Lid^  ^'^^"*  ^*y  ™  respect  of  the  wife's  trust  fund,  but 
^TlTi  ^^d  not  admit  that  the  duty  was  payable  upon  the 
J^  0  husband's  trust  fund,  and  relied  m  respect  of  that 
^^2b^  '^^^  ^poaoL  the  terms  of  the  exemption  under  the  head 
^J'tT]  **  Settlement"  which  is  in  favour  of  an  **  Instrument  of 
^^Ikj^  appointment  reUting  to  any  property  in  favour  of 
^^Ju^ persons  specially  named  or  described  as  the  objects  of 
sOB^^a  ^ower  of  appointment,  where  duty  has  been  duly 
g^^^T'paid  in  respect  of  the  same  property  upon  the  settle- 
iBtfi^Jf^ment  oreatmg  the  power  of  the  grant  of  representa- 
B>i^  *T>tlon  of  any  will  or  testamentary  mstrument  creating 
lattjj^the  power." 

1^0^^  Tngpm,  K.C.  {Dunham  with  him),  for  the 
ild  ^  l^ppollant. — Ad  vdwrem  duty  having  been  paid  on  the 
.  ^^i^bnginal  settlement,  no  duty  is  payable  on  the 
^^  A^narriage  settlement  which,  in  reffacd  to  the  husband's 
>  ^  AiJ^ds,  Is  simply  a  deed  annexed  to  the  settlement, 
vf  wtfi^vid  is  exempt  under  section  106,  sub-sections  1  and  2, 
jy^W  the  Stamp  Act,  1871. 

ISSJI*^  aw  JR.  B.  FirOay,  A.G.  {8.  A.  T.  BowIaU  with  him), 
"-"Ht^^^tor  the  commissioners.— The  instrument  is  a  settle- 


{6  K*^^ent  and  is  liable  to  stamp  duty  as  such. 

Ight^^i  KsNinsDY,  J.— It  is  said,  as   I   undei 
2  iseffg,r^ument  presented  on  behalf  of  the  app< 
'^^'^lus  mi     " 


understand   the 

ju  IP  "T  g^|s«uuouii  pi^jB«3UM9u  uu  uwuku  ui  we  appellant,  that 

^i^^lus  marriage  settlement   ought  to   be   treated  in 

'thiUerenoe   to   the  husband's  trust  fund 


yit* 


as  commg 


the  exemption,  because  what  is  done  in  that 


^of^^der  t 

j^^Hi^^eed  is  merelv  a" setting  out  by  reference  that  which 
1a  ^^f  point  of  law  was  effectually  done  as  a  valid 
"i^is^^ppointment  by  the  deed  of  even  date  to  which  the 
T^^  ^^outees  of  the  fund  so  appointed  were  parties,  and 
!^2irfk^^^^  the  marriage  settlement  ought  to  be  treated 


^J^J^plyas^ 


the  husband's  trust  funds  to  the  deed  of  even  date. 
It  is  said,  in  fact,  that  nothing  is  really  done  by  the 
marriaffe  settlement— that  it  is  a  reference,  the 
effsotual  appointment  being  made  l^  the  deed  of  even 
date,  called  the  deed  of  revocation  and  new  appoint- 
ment, which  tiiere  is  no  claim  to  tax.  I  cannot  agree 
with  that  contention.  The  document  is  described  on 
the  face  of  it  as  a  marriage  settlement,  and  a 
marriage  settlement  it  is,  and  it  does  more  in 
regUDd  to  these  very  funds  than  merely  serve 
as  what  one  may  cdl  the  descriptive  portion  to 
be  attached  to  an  earlier  deed.  It  is  a  marriage 
settlement  by  which  the  various  parties  to  tiiat  deed, 
tndudmg  tiie  husband  and  wife  and  the  trustees  of 
the  marriage  settlement,  do  in  fact  validly  agree  to 
the  disposition.  If  this  had  been  merely  a  deed 
between  the  same  parties  as  the  deeds  of  revocation 
and  new  appointment  of  the  same  date,  and  not 
supplementcu^  in  the  sense  of  effectually  supple- 
n^entiog,  but  merely  setting  out,  as  a  book  might  set 
out,  ti^e  powers  and  provisions  declared  in  the  earlier 
deeds,  then  I  think  there  would  have  been  a  good  deal 
to  be  said  for  the  appellanf b  contention.  But 
it  is  not  so.  It  is  an  effectual  document  as  a 
settlement.  It  is  a  necessary  supplement  for  the 
purpose  not  merely  of  setting  out  these  additional 
or  descriptive  provisions  as  to  how  the  power  of 
appointment  is  to  be  exerdsed,  but  it  is  also  an 
agreement  between  the  parties  by  way  of  settlement 
farming  and  giving  a  real  legal  effect  to  that  which 
could  no  doubt  be  done  by  the  previous  deed.  I  hold 
that  this  is  not  within  the  exemption  a  mere 
instrument  appointing  the  "property  in  favour  of 
persons  specially  named  er  described  as  the  objects 
of  a  power  of  appointment  where  the  duty  has  been 
duly  paid  in  req^eot  of  the  same  property  upon  the 
settlement  creating  the  power  or  the  grant  of 
representation  of  any  will  or  testamentary  instrument 
creating  the  power,''  but  that  it  is  a  settlement  not 
within  that  exemption,  and  therefore  one  upon  which 
in  respect  of  the  husband's  i>roperty  the  stamp  must 
be  iAie  ad  vdhrem  stamp  required  by  the  Act. 

Fhillimobb,  J. — I  agree.  The  question  here 
relates  to  the  liability  to  ad  valorem  duty  of  an 
instrument  under  seal,  which  on  the  face  of  it  purports 
to  be  a  settlement,  and  therefore  primd  facie  would  be 
liable  to  settlement  duty.  Three  grounds  have  been 
given  why  it  should  be  exempt  The  first  was  that 
taken  before  the  commissioners,  that  it  was  exempt 
within  the  exemption  clause  in  the  schedule 


to  the  Stamp  Act  as  an  instrument  or  appointment 
made  under  the  poinrers  given  by  the  original  settle- 
ment. I  affree  with  the  proposition  that  an 
instrument  c7  4ippointment  is  none  the  less  within 
that  exemption  when  it  purports  (using  ordinary 
language)  to  resettle  the  property  appointed. 
I  agree  also  with  the  proposition  that, 
primarily  speaking,  every  instrument  of  appoint- 
ment under  a  particular  power  varies  the  trusts 
of  the  settlement,  and  must  therefore  be 
regarded  at  a  resettlement  and  is  exempt  by  the 
express  words  of  the  Stamp  Act,  and  none  the  less 
exempt  because  it  does  not  simply  appoint  to  one 
object  of  the  power  but  limits  the  appointment  to 
various  objects  and  powers.  That  is  a  very  ffood 
reason  why  i^e  instrument  which  has  been  called  a 
deed  of  revocation  and  new  appointment  has  not  been 
held  liable  and  is  not  now  sought  to  be  made  liable 
to  settlement  duty ;  but  the  instrument  with  which 
we  have  to  deal  is  not  that  instrument  but  a  later 
one. 

Now  I  accept  the  words  of  my  learned  brother. 
This  is  not  a  mere  annexe  or  schedule.    It  carries  the 


what  we  may  call  an  annexe  in  respect  of  kmatter  further.    It  is  a  necessary  complement  to  the 
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earli^eed,  and  as  sach  necessary  complement  it  aoti 
^y.^^?  ^^  ^^^S  &  settlement,  and  therefore  I  think 
it  IS  hable  to  duty. 

,^*  >  "^OTihy,  I  think,  of  notice  that  there  are 
additional  patties  to  this  last  instmment ;  but  quite 
apart  from  that  it  is  not  a  mere  annexe  but  is  a 
completion  and  further  execution  of  the  scheme  and 
as  such  an  execution  by  way  of  settlement  and  is 
therefore  liable  to  duty. 

The  thttd  point  is  worthy  of  consideration.  It  is 
thia;  that  masmuch  as  the  two  deeds  of  revocation 
and  new  appointment  were  sufEoiently  stamped 
oecaiae  they  came  within  the  exemption,  the  other 
oomplementory  document  did  not  require  a  stamp. 
2iSi?°*^"' ?  ^^'^^  "  ^^-  The  exemption  goes  no 
further  than  It  tays.  The  deeds  of  rerooation  and  new 
appoiDtment  are  only  sufficiently  stamped  because 
they  are  exempt  from  the  settlement  stamp.  They 
are  not  sufficiently  stamped  as  settlements.  Then 
when  we  come  to  look  at  the  last  document,  if  it  is 
liable  to  settlement  duty,  it  must  pay  the  duty  none 
the  less  because  the  others  have  escaped  taxation.  I 
agree  that  our  judgment  must  be  for  the  Crown. 

Judgmmt/or  the  Croum. 

Solicitors  for  the  appellants,  Tarry,  Sherlock,  cfe 

Solicitor  for  the  commissionen,  Solicitor  of  IrUand 
Revenue, 


K.  B,  Div.     1 

(Ohannell,  J.)  / 

St.  James's  Hatt. 
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Co.  V.  The  London 

OOTJNOIL,  (a.) 

MOropolia— Buildings-Prevention  of  danger  from  fire— 
MuiiC'haU  licensed  prior  to  1878— Pouw«  of  London 
County  Council  to  require  alteratiom— Second  exercise 
%P^^--^^0P^lis  Management  and  Building  Act, 
1878  (41  ik  42  Vict.  c.  32),  s.  11. 

^.^  *^  London  County  Council  or  their  predecessors, 
the  Metropolitan  Board,  have  exercised  the  powers  con- 
ferred on  them  by  section  11  of  the  Metropolis  Manage- 
ment  and  Building  Act,  1878,  for  the  prevention  of 
danger  from  fire  in  theatres,  music-halls,  and  other 
puUxc  buildings  which  had  been  licensed  for  the  first 
tiTne  prior  to  1878,  by  requiring  alterations  to  be  made  in 
a  building,  and  such  requirements  have  been  duly  com- 
plied with,  they  cannot  again  eaxrdse  the  pouters  of  the 
section  by  requinng  further  alterations,  unless,  in  the 
meantime,  the  owner  has  so  altered  the  building  cu  in  the 
opinion  of  the  council  to  increase  the  danger  from  fire. 

Trial  of  action  without  a  jury. 

The  action  was  brought  for  a  declaration  that  a 
notice  served  upon  the  plaintifEs  by  the  defendants 
under  section  11  of  the  Metropolis  Management  and 
Building  Act,  1878,  was  ultra  vires,  and  for  an  in- 
junction. 

The  facts  and  arguments  appear  sufficiently  from 
the  judgment. 

Avory,  K.C.,  and  Garland,  for  the  plaintiffs. 

i>a%,  for  the  defendants. 

Cur,  adv.  vuU. 

Channkll,  J.— This  action,  tried  before  me  with- 
out a  jury,  was  brought  to  obtain  a  decision  upon 
^e  true  interpretation  of  section  11  of  the  Metropolis 
Management  and  Building  Act,  1878,  which  section 
gave  to  the  Metropolitan  Board  (and  now  the  London 

(a.)  Eeportedby  C.  G.  Wilbeaham,  Esq.,  Barrister- 
at-Law. 


County  Coandl,  their  suooessorB)  oertain  powers  fcxr 
the  prevention  of  danger  from  fire  in  musio-faaOs 
which  had  been  licensed  for  the  first  time  prior  to 
1878.  The  Metropolitan  Board  exeroifled  tboee 
powers  in  1885  in  reference  to  the  St.  Jamea's 
Hall,  and  the  plaintiff  company,  the  owners  of 
that  hall,  contend  that  the  powers  of  the  aectioa 
must  be  exercised  once  for  all.  The  defend- 
ants have  served  another  notice  puroorting  to  be 
under  the  powers  of  the  section,  anc  the  ^aintiffTi 
bring  this  action  for  a  declaration  that  the  notice  is 
ultra  vires  and  for  an  injunction.  The  plaintiffii  have 
obtained  an  interlocutory  injunction  restraining  the 
defendants  from  acting  upon  the  notice  untuL  the 
trial,  and  I  have  now  to  say  whether  the  plaintifEs' 
view  of  the  section  is  right.  If  it  is,  there  is 
no  dispute  that  the  plaintifb  are  entitled  to  tlie 
declaration  and,  if  they  require  it,  to  an 
injunction.  The  facts  are  that  in  1885  the  Metro- 
politan Board,  proposing  to  proceed  under  the 
section,  prepared  a  draft  notice  of  their  require- 
ments. This  draft  notice  was  the  subject  of 
negotiation  between  Mr.  Walter  Emden  (who  then, 
as  now,  was  the  architect  of  the  plaintiffiQ  on  the 
one  hand  and  the  architect  of  the  board  on  the 
otiier.  The  result  was  that  modificatioos  of 
what  was  first  proposed  by  the  board  were  agreed  to, 
and  those  modifications  were  embodied  in  the 
formal  notice  which  was  served  and  dated  on  the  10th 
of  August,  1885.  The  works  in  that  notice  were  done 
by  the  plaintiffs  at  a  cost,  it  is  said,  of  upwarde  of 
£7,000.  There  was  no  appeal  as  the  works  had 
been  agreed,  but  the  result  seems  to  me  to  be  the 
same  in  substance  as  if  there  had  been  an  appeal 
against  the  original  proposals  of  the  board  ana  the 
award  had  been  that  the  works  which,  in  fact,  were 
in  the  notice  of  the  10th  of  August,  1885,  should  be 
done.  At  any  rate  it  is  not  disputed  that  there  was 
an  exercise  of  the  compulsory  powers  of  the  section. 
The  original  proposal  of  uie  board  included  the 
pulling  down  of  an  existing  staircase  and  the  re- 
erection  of  a  better  staircase  at  the  same  place. 
The  modifications  agreed  on  included  the  pulling 
down  of  that  stainnse,  but  it  was  agreed  that  it 
should  not  be  re-erected,  the  necessary  accommodation 
being  provided  dbewhere.  One  of  the  things  which 
the  county  oounoQ  now  direct  is  the  erection 
of  a  staircase  at  the  same  spot.  I  do  not  myself 
regard  that  fact  as  very  important,  but  the  change 
of  view  which  has  apparenUy  taken  place  is  an 
illustration  of  the  mischief  of  holding  that  the  powers 
of  the  section  maybe  exercised  from  time  to  time 
whenever  "  it  appem  "  to  the  fluctnatinff  body  that 
there  is  danger,  for  it  certainly  would  be  hard  on  the 
owner  of  the  building  if,  as  soon  as  he  has  complied 
with  the  requisition  of  the  board,  he  is  liable  to  be 
(n^lered  to  pull  down  and  alter  that  very  work  on  a 
change  of  views  of  the  board,  or  its  architect.  Since 
the  works  were  completed  in  1885  the  plaintiff 
company  have  from  time  to  time,  at  the  sugxestion  of 
the  county  coundl,  voluntarily  made  some  alterations 
in  such  matters  as  the  seats  in  the  hall,  and  otherwise, 
but  they  have  done  so  without  admitting  the  right 
of  the  defendants  to  require  them  to  do  those  or 
other  alterations,  and  it  seems  doubtful  whether  any 
of  them  were  structural  alterations.  The  London 
County  Council  now  require,  claiming  the  powers  to 
do  so  by  the  11th  section,  further  works,  the  eost 
of  which  is  estimated  at  upwards  of  £4,000,  and 
they  have  obtained  (thoug^  without  prejudice 
to  the  question  now  rais^)  the  leave  of  the 
Secretary  of  State  to  make  the  requirement 
Under  these  droumstanoes  it  becomes  necessary 
carefully  to  examine  the  words  of  the  section. 
The  material  parts  of  the  section  aM  as  foUows: 
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**  Whenever  it  appears  to  the  board  that  •  .  « 
any  house,  room,  or  other  place  of  public  reiort 
within  the  metropolis,  containing  a  superfidal  area 
for  the  accommodation  of  the  pnblic  of  not  leas  than 
500  square  feet,  which  was  at  me  time  of  the  passinjg; 
of  this  Act  authorized  to  be  kept  open,  and  which  is 
kept  open,  for  •  .  .  music  .  •  .  under  the 
authority  of  a  licence  granted  by  any  court  of  quarter 
sessions,  is  so  defective  in  its  structure  that  special 
dwnger  from  fire  may  result  to  the  public  frequenting 
the  same,  then  and  in  every  such  case  the  board  may, 
with  the  consent  •  •  •  of  her  Majesty's  principal 
Secretary  of  State  ...  if  in  the  opinion  of  the 
board  such  structural  defects  can  be  remedied  at  a 
moderate  expenditure,  by  notice  in  writing  require 
the  owner  of  such  house,  room,  or  other  place  •  •  • 
to  make  such  alterations  therein  or  theroto  as  may  be 
necessary  to  remedy  such  defects,  within  a  reasonable 
time  to  DC  spedfied  in  such  notice.  •  •  ."  There 
is  also  a  provision  for  an  appeal  to  an  arbitrator 
appointed  by  the  First  Commissioner  of  Works,  who 
may  either  confirm  the  notice  with  or  without  modifica- 
tions, or  refuse  to  confirm  it,  and  whose  decision  shall 
be  final.  There  is  nothing  in  the  words  used  which  is 
consistentwiUitheoontention  of  either  party.  The  word 
**  whenever  "  seems  to  be  as  capable  of  meaning  <<  at 
whatever  time,"  which  is  the  plaintifb'  contention,  as 
it  is  of  meaning  "  so  often  as,"  which  is  the  defendants' 
contention.  And  it  is  necessary  to  look  at  the  rest  of 
the  section  and  the  context  to  see  which  of  the  two 
meanings  it  does  bear. 

The  £rst  observation  on  the  section  is  that  it  relates 
entirely  to  defects  in  structure  and  not  to  defects  arising 
from  vrant  of  repair,  or  from  the  mode  of  control  or 
management  of  l^e  premises,  such  as  keeping  doors 
looked  or  l^e  like.  Further,  it  only  gave  power  to  the 
board  to  require  alterations  which  could  be  effected  at 
a  moderate  expenditure.  The  result  of  that  is  that,  if 
in  1878  there  was  a  licensed  music-hall  which  was  so 
defective  in  its  structure  that  special  danger  from  fire 
arose,  and  the  defects  were  such  that  they  could  not 
be  remedied  except  at  an  excessive  expenditure,  no 
alterations  could  oe  required  to  be  made  in  that 
music-hfdl,  and  subject  to  any  power  the  licensing 
authority  might  have  to  refuse  to  renew  the 
licence  the  hall  must  continue  with  its  defects. 
That  being  so,  it  seems  dear  that  the  Metro- 
politan Board  could  not,  in  reference  to  such  a  hall, 
divide  its  requirements  and  make  successive  require- 
ments, eadi  of  which  could  be  complied  with  at  a 
moderate  expencUture,  although  the  total  would  be 
excessive,  l^t  goes  to  show  that  the  powers  of  the 
sec^on  must  be  exercised  once  for  all;  otherwise, 
though  the  expenditure  on  each  of  the  successive 
requirements  might  be  moderate,  the  total  might  be 
excessive.  Again,  when  the  12th  and  13th  sections 
are  looked  at,  it  certainly  seems  that,  if  a  music-hall 
first  licensed  after  1878  complied  with  tiie  regulations  of 
the  board  in  force  at  the  date  it  was  completed,  and 
got  a  certificate  to  that  effect,  it  could  not  be  inter- 
fered with.  It  is  unlikely  that  the  existing  halls 
would  be  put  on  a  worse  footing  than  new  haUs  in 
this  respect,  but  to  this  argument  it  is  answered  that 
the  old  halls  can  only  be  interfered  with  when  it 
appears  to  the  board  that  there  is  actual  danger, 
and,  further,  that  they  are  protected  by  the 
power  of  the  Home  Secretary  to  veto  the  require- 
ment and  by  the  right  to  require  arbitration* 
These  protections  are,  however,  given  in  respect  of 
the  first  exercise  of  tiie  powers,  and,  therefore,  they 
do  not  go  far  to  show  that  there  cannot  be  a  second 
exercise.  Further,  the  condition  precedent  is  not 
that  there  should  in  fact  actually  be  danger,  but 
merely  that  there  should  ''appear  to  the  boara"  to  be 
danger,  and  it  is  these  wcttOf  that  give  rise  to  the 


question  whether  the  board  can  change  their  views. 
On  the  whole  I  have  come  to  the  condusion  that  the 
plaintiffs  are  right  in  their  contention.  I  think  that 
the  board  had  onlv  power  to  order  alterations  if  sudi 
alterations  not  only  could  be  done  at  a  moderate  cost, 
but  also  would  when  done  remedy  the  defects.  It 
must,  therefore,  be  assumed  that,  when  the  works 
done  in  pursuance  of  the  former  order  were  comi^ted 
the  defects  were  remedied,  or,  at  all  events,  that  iii 
the  cpinon  of  that  board  they  were  remedied.  That 
board  could  not  in  the  next  year  have  said  that  they 
themsdves  had  made  a  mistake  and  ought  to  have 
ordered  something  more  or  something  different,  and 
if  they  could  not,  ndther  can  the  £ondon  County 
Coundl,  who  succeed  to  their  rights.  The  word 
<'  whenever  "  is  fully  accounted  for  by  its  not  being 
intended  to  oompd  the  Metropolitan  Board  forthwith 
on  the  passing  of  the  Act  of  1878  to  survey  all  exist- 
ing music-luuls.  They  were  to  exercise  the  power 
given  whenever  they  chose,  but  when  they  did 
exercise  it  their  judgment  was  in  my  opinion  to  be 
subject  to  the  mode  of  appeal  provided  in  the  section, 
fiaal  not  only  as  to  the- works  ordered  being  required, 
but  also  as  to  the  order  being  sufi&dent. 

I  may  point  out  that  this  view  of  the  section  is  in 
acpordHoice  with  what  has  been  decided  in  analogous 
cases  in  other  Acts  of  Parliament— namdy,  that  a 

Swer  to  a  local  authority  to  order  structural  works 
I,  for  instance,  sewers)  at  the  expense  of  a  private 
owner  must  be  exercised  once  for  all :  see  Bonella  v. 
Twickenham  Local  Board,  36  W.  B.  50,  20  Q.  B.  D. 
63 ;  Homaey  Local  Board  v.  Davia^  [1893]  1  Q.  B. 
756,  41  W.  B.  Dig.  127.  I  am,  however,  not 
prepared  to  hold  that  if  the  owner  of  an  old 
mudc-hall  after  complying  with  a  requisition  under 
the  section  were  hiniself  to  make  furuier  structural 
alterations  and  the  effect  of  those  alterations  were 
to  cause,  in  the  opinion  of  the  London  County 
Coundl,  danger  fnnn  fire  they  might  not  then 
act  on  the  section.  That  question  does  not  arise 
now.  If  the  owner  of  a  hall  should  ever  do  this,  it 
would  probably  be  hdd  that  the  hall  as  so  altered 
was  not  the  old  hidl  which  had  been  licensed  prior  to 
1878,  but  a  new  haU  coining  under  section  12,  and  that 
it  must  comply  with  the  existing  regulations.  If, 
lK>wever,  tiiat  was  not  hdd,  it  would  be  in  my  opinion 
an  open  question  whether  section  11  could  not  be 
applied  to  tiie  case  on  tiie  ground  that  although  the 
hM  had  not  lost  the  protection  given  by  section  11 
yet  the  powers  of  the  Doard  had  never  been  exerdsed 
m  reference  to  the  defects  in  question.  That  case 
differs  enturdy  from  the  present.  Hero  undoubtedly 
the  MetropoUtan  Board  did  exercise  in  1885  the 
powers  of  section  11,  and,  if  thero  aro  any  defects 
now,  tiiey  dther  existed  prior  to  the  order  of  1885 
and  ought  to  have  been  dealt  with,  or  they  were 
occasioned  by  the  works  done  in  pursuance  of  that 
order.  In  dther  case  the  powers  under  section  11 
wero,  in  my  opinion,  exhausted.  I  thereforo  think 
that  the  London  County  Coundl  cannot  now  exercise 
the  powers.  Thero  must  be  judgment  for  the  plaintiffs 
with  costs. 

Judgment  for  t?ie  plaintiffs. 

Solidtors  for  the  plaintiffn,  Howlett  db  Wilkinson. 

Solidtor  for  the  defendants,  Blaxland, 
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H.C.    Babnbtt  Ain)  Anothsb  v.  Mayob,  &o.,  of  Poplab.— Wintbb  v.  Banoks  abd  Anothxb.     H.C. 


LCJ.,  1 

'.  J.)      J 


K  B.  Diy. 
(Lord  Alventone,  L  O.J.,  [  May  2. 

and  Lawranoe, 

Babkbtt  Ain)   AivoTHEB  V.  Mayob,   &o.,  of 

POPLAB.  (o.) 

Tramways — Gantract  hy  road  authority  to  repair  road — 
Liability  for  non^repair— Tramways  Act,  1870  (33  <fc 
34  Vict.  c.  78),  88.  28,  29,  65. 

By  section  28  of  the  Tramways  Act,  1870,  the  pro- 
moters  of  tramway  companies  are  put  under  a  Uahility 
to  keep  in  repair  so  mtich  of  the  road  on  which  tJieir 
tramway  is  m  lies  between  their  rails,  together  with  18 
inches  on  the  outside  tJiereof. 

By  section  29  they  are  entitled  to  enter  into  contracts 
with  the  road  authority  with  respect  to  t?ie  paving  and 
keeping  in  repair  of  the  roadway  of  any  road  on  which 
their  trams  run. 

By  sectio7i  55 ;  "  TJie  promoters  or  lessees  .  .  . 
shall  he  atiswerabh  for  all  accidents,  damages,  and  in- 
juries happening  through  their,  act  or  default,  by  reason 
or  in  conseguenoe  of  any  of  their  works  or  carriages, 
and  shall  save  hamdess  aU  road  and  other  authorities, 
companies,  or  bodies  collectivdy  and  individually  •  •  • 
from  all  damages  and  costs  in  respect  of  such  accidents, 
damages,  and  injuries." 

Hdd,  that  the  road  authority,  when  it  had  contracted 
with  the  tramvfay  company  to  keep  in  repair  that  part  of 
the  road  on  which  the  tramway  ran,  could  be  sued  for 
non-repair. 

Appeal  against  a  decision  of  his  Honour  Jndge 
French,  nonsuiting  the  plainti£ESf  in  an  action 
brought  by  them  aminst  the  council  of  the  metro- 
politan borough  of  Poplar  to  recover  damages  in 
respect  of  injury  caused  to  a  van  coming  in  contact 
with  one  rail  of  a  tramway  belonging  to  the  Nortii 
Metropolitan  Tramway  Ca,  which  rail  stood  up,  as 
was  alleged,  above  the  level  of  the  street  owing  to 
the  failure  on  the  part  of  the  defendants  or  their 
predecessors  to  keep  the  street  in  proper  repair. 

The  North  Metropolitan  Tramway  Oo.  had  entered 
into  an  agreement  with  the  Poplar  road  authority 
(the  defendants  in  the  county  comrt)  under  section  29 
of  the  Tramways  Act,  1870,  for  the  repair  of  tiie  roads 
over  which  their  tramways  in  the  borough  of  Poplar 
ran.  The  county  court  judge  having  held  that  as 
the  defendants  were  a  public  authority  no  action  for 
mere  nonfeasance  would  lie,  the  plaintiffi  appealed. 

Abinger^  for  the  appellants.— The  defendants,  the 
road  authority  for  the  borough,  having  contracted 
under  section  29  of  the  Tramways  Act,  1870,  with  the 
North  Metropolitan  Tramway  do.  to  keep  in  repair 
the  road  in  question,  the  tramway  company  ceased  to 
be  answerable  for  its  non-repair,  and  the  road 
authority  became  liable  to  that  obligation  as  folly  as 
the  tramway  company  had  been  liaUe  previously. 
That  point  was  actually  decided  in  Howlitt  v. 
Nottingham  Tramways  Co.,  32  W.  B.  248,  12  Q.  B.  D. 
16.  That  decision  was  subsequently  approved  by 
the  Court  of  Appeal  in  Alldred  v.  West  Metropolitan 
Tramways  Co.,  39  W,  B.  609,  [1891]  2  Q.  B.  398.  The 
plaintifff,  therefore,  have  a  right  of  action  against 
the  defendants,  and  there  should  be  a  new  trial. 

Chester  Jones,  for  the  respondents.— The  oases 
relied  on  by  the  appellants  merely  decide  that  when  a 
tramway  company  enters  into  a  contract  wiUi  the 
road  authority  for  the  repair  of  the  road  on  which 
their  trams  run,  their  liability  for  non-repair  is  gone. 


They  do  not  lay  down  the  principle  that  under  snoh  a 
contract  the  road  autixority^s  oommon  law  liabifity  is 
therebv  increased,  and  that  as  a  public  body  they  are 
to  be  held  liable  for  acts  of  nonfeasance.  NoUiing 
would  alter  their  common  law  liabiHtybut  an  < 
statutory  provision :  Municipality  of  Pidou  v.  { 
42  W.  B.  114,  [;i893]  A.  0. 524,  and  there  is  no  < 
provision  to  this  effect  in  the  Tramways  Act,  1870. 

Lord  Alybbstovb,  L.O.  J.— In  this  case,  qMakiag 
for  myself,  I  think  the  learned  county  court  judge 
was  premature  in  nonsuiting  the  plaintiffs.  Bat  for 
the  ^Msisions  in  HowliU  v.  Nottingham  Tramway  Co. 
and  Alldred  v.  West  MetropolHan  Tramways  Co.  mndi 
could  have  been  said  in  favour  of  the  view  that  the 
action  should  have  been  brought  againfit  the  tramway 
company.  But  in  Howlitt  v.  Nottingham  Tramwojfs 
Co.  it  was  laid  down  that  the  liability  was  transfeiTed 
from  the  tramway  to  the  road  authority  where  the 
road  authority  had  contracted  to  repab  the  companya 
part  of  the  road  under  section  29  of  the  Act  of  1870. 
It  was  said  by  Mr.  Chester  Jones  that  the  ezpreeaaoiia 
of  the  judges  on  tiiat  point  were  merely  obUer  dicta, 
because  the  decision  of  that  question  wea  not 
necessary  for  the  judgment.  I  agree.  But  noBietlw 
less  the  question  was  very  Tnatwrial  to  it»  because  it 
would  .be  a  yety  strong  thinff  to  say  that  a  liftbiH^ 
could  be  got  rid  of  altogether.  At  any  rate»  Iioid 
OdLeridge  nas  expressed  the  opinion  that  the  road 
authority  would  under  such  a  contract  be  liahle. 
Then  in  Alldred  v.  West  Metropolitan  TramwmyM  On., 
EowlUffs  case,  whidi  I  have  just  referred  to,  waa 
reviewed  bv  the  Oonrt  of  Appeal.  Now,  if  the  Court 
of  Appeal  had  thous-ht  that  an  action  would  not  ha 
against  the  road  authority  some  didum  to  that  eflfoot 
would  surely  have  been  expressed.  In  my  judgment 
the  road  authority  when  oy  contract  it  agreed  to 
repair  took  over  from  the  tramway  all  liability  for 
non-repair.  The  action  must  therefore  be  retried, 
and  the  case  sent  back  for  a  new  trial. 

Lawbanoe,  J.,  concurred. 

Appeal  alloxoed. 

Solicitors,  Frederick  George,  Stratford;  0.  G.  Brai- 
shaw. 


(a.)  Beported  by  Bbskine  Beid,  Esq.,  Barrister- 
at-Law. 


K.  B.  Div.  •) 

(Lord  Alverstone,  L.C.  J.,  >  April  25. 

and  Lawrence,  J.)        J 

WiNTEB  V.   BANOKS  and  AnOTHBB.  (a.) 

Trover^  Conversion^Pdioe  constable — Article  taken  hy 
police  from  a  person  accused  of  theft. 

A  gig,  the  property  of  the  plaintiff,  disappeared  and 
was  found  in  the  possession  of  B.  B,  was  prosecuted  for 
stealing  the  gig  and  was  acquitted.  The  gig  had  been 
removed  by  the  police  to  the  police-stcction.  Both  ^ 
plaintiff  and  B.  demanded  possession  of  the  gig  from  ^ 
defendant,  who  wcu  the  sergeant  in  charge  at  the  police- 
station.  The  defendant,  acting  under  instructions  Jrom 
his  superior  officer,  an  inspector,  refused  the  demand  of 
the  plaintiff  and  delivered  the  gig  to  B. 

Held,  that  the  defendant  was  lialU  in  trover. 

Appeal  from  the  Warrington  County  Court. 
The  facts  and  arguments  in  the  case  wfll  bna  found 
sufficiently  stated  in  the  judgment. 


(a.)  Beported  by  C.  G.  Wilbbahaic,  Bsq.»  Bar- 
tister-at-Law. 
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WnrxBB  V,  Banokb  and  Anothbb.~Bbx  v.  HAHiLTOir. 


HlQH  OOXTBT. 


E.  Buttons  for  the  def eQdant. 
Trevor  Lloydy  lor  the  plMntifT, 


Our*  adv.  wU, 


Xiord  Alyebstone,  L.O.J. — ^Thia  ii  an  appeel  on 
the  part  of  the  defendant  from  the  judgment  of  his 
Honour  Judge  QwpaiB  James,  who  gave  judgment 
for  the  plain tifP  with  £4  damages.  The  action  was 
brought  in  trover  by  Hx.  Winter  to  recover  the  value 
of  a  ffig  alleged  to  have  been  converted  by  the 
def  en£mts — ^Banoiks  and  lings.  Judgment  was  given 
for  the  defeodant  Bandks,  but  judgment  for  £4 
damages  was  given  asainst  the  defendant  linffs. 
It  was  contended  on  behalf  of  the  piywtiff  that  ttie 
judge  had  riffhtly  found  that  the  defendant  Lings 
had  been  guuty  of  conversion  in  bavins  refused  to 
deliver  the  gig  to  the  plainti£F  and  in  having  sub- 
sequently deuvered  it  to  a  man  named  Broderidc.  It 
waa  contended  on  behalf  of  the  defendant  that  he 
had  not  been  guilty  of  any  act  which  rendered  him 
liable  in  the  action.  The  material  facts  appear  to  be 
as  follows :  On  the  17th  of  May  the  plaintiff  bought 
9k  gig  at  Newton  Fair.  Subsequently  to  the  purcluwe 
the  gig  disapjpeared  and  was  afterwards  found  in  tiie 
possession  of  Broderick.  Broderick  was  prosecuted 
for  the  lacoeny  at  Liverpool  Quarter  Sessions,  and  on 
the  17th  of  July  was  acquitted.  On  the  same  day 
Broderiok's  solicitor  wrote  to  the  police  o£BU)er  in 
(iharge  at  Newton-le- Willow  police-station,  and  to  all 
others  whom  it  may  concern,  a  letter  demanding  pos- 
session and  return  of  the  gifl:.  On  the  18th  of  Julv, 
the  next  day,  the  plaintiffs  solicitor  wrote  to  the 
sergeant  in  charge  at  Newton-Ie-Willow  police- 
station  claiming  that  the  g[ig  was  still  the  plamtiff's 
property,  and  asking  that  it  should  not  be  given  up 
to  any  otiier  person  than  the  plainttfll  On  the  20th 
Mr.  Orundy,  the  acting  superintendent,  wrote  to 
the  plaintiff's  solicitor  stating  that  it  had  been 
decided  to  return  the  gig  to  Broderick  at  twelve  on 
Saturday,  the  2l8t.  On  the  31st  of  July  the  plaintiff's 
solicitor  wrote  to  Sergeant  Beonett,  the  ser^;eant  in 
charge  at  the  police-station,  giving  him  notice  of  his 
intention  to  commence  an  action  on  behalf  of  the  plain- 
tiff for  the  recovery  of  the  gig.  The  only  other  material 
facts  proved  before  the  learned  judge  were  that  on 
the  18th  of  July  the  plaintiff  asked  the  defendant 
Bancks  for  the  gig  and  he  refused  to  give  it  up,  and  that 
upon  the  21st  the  plaintiff  again  asked  Bancks  and  the 
defendant  Sergeant  lings,  who  was  Bancks's  superior 
officer,  to  deliver  to  him  the  gig,  and  that  one  oi  them 
replied,  "  No,  I  am  going  to  give  it  to  Broderick," 
and  that  on  the  same  day  Ban&s  by  Ling's  instruc- 
tions handed  the  gig  to  Broderick.  lings  had  not 
been  made  a  defendant  when  the  action  was  com- 
menced, but  he  was  added  as  a  defendant  by  consent 
at  the  trial  as  he  was  Banoks's  superior  officer.  Lings 
further  stated  at  the  trial  that  in  handing  the  gig 
over  to  Broderick  he  acted  under  instructions  receivea 
^  telephone  from  his  superior  officer.  Inspector 
Grundy.  Under  these  droumitances  the  learned 
judge  found  that  after  demand  by  Winter  and  refuial 
to  comply  with  it  by  defendant  Lings  he  fthe 
defendant  lings)  handed  over  the  gig  to  Broderick. 
No  application  was  made  under  the  first  section  of  the 
Police  Proptfty  Act,  1897,  either  by  the  plaintiff  or 
the  police  for  an  order  of  a  court  of  summary  juris- 
diction as  to  the  custody  of  the  gig.  The  case  is 
undoubtedly  near  the  line.  It  was  contended  on 
behalf  of  the  defendant  that  there  was  no  conversion 
by  the  defendant  lings,  that  he  acted  in  doing  what 
he  did  under  the  instructions  of  his  superior  officer. 
Inspector  Grundy,  that  he  did  not  iotend  to  deprive 
the  plaintiff  of  the  property  of  the  gig,  but  was 
Bunply  handing  it  bacuk  to  the  person  from  whom  it 


had  been  taken  prior  to  the  hearing  of  the  charge  at 
the  q^uarter  sessions.  The  Isamed  judge  fdund  that 
the  gig  was  in  fact  the  property  of  the  plaintiff^  and 
that  as  the  defendant  Lings  had  taken  upon  himself 
to  hand  the  property  over,  after  demand  and  refusal, 
he  was  liable  in  trover.  After  careful  consideratioin 
we  have  come  to  the  conclusion  that  the  judgment 
was  right.  We  think  it  must  be  taken  upon  the 
findings  to  which  we  have  referred  that  the  defendant 
lings  was  responsible  for  the  custody  of  the  gig  and 
did,  in  fact,  hand  it  over  at  a  time  when  it  was  the 
plaintiff's  property  and  after  the  plaintiff  had 
demanded  possession.  We  think  the  case  falls 
within  the  principle  laid  down  in  the  cases  of  Fowler 
V.  EoUim,  20  W.  B.  868,  L.  B.  7  a  B.  616,  L.  B. 
7  H.  L.  767,  and  Stephens  v.  ElwaU,  4  M.  &  S.  259,  and 
that  the  defendant,  though  acting  as  a  subordhiate, 
is  resi>onsible.  He  was  party  to  a  dealing  with  the 
plaintiff's  property  and  acted  at  his  peril.  We  think, 
therefore,  that  the  judgment  should  be  affirmed  and 
the  appeal  dismissed  with  costs. 

Lawrajtox,  J.,  concurred. 

Appeal  diamisied, 

SoUdtors  for  the  defendant. 

Solicitor  for  plaintiff,  William  OalUy,  tot  A.  Browne, 
Warrington. 


0.  0.  B.  \ 

(Lord  Alverstone,  L.C.J.,  and  I  March  30 

Mathew,  Lawranoe,  Bruce,  i  ioaron 

and  Bidley,  JJ.)  J 

Bbx  v.  Hamilton,  (a.) 

Criminal  law  —  Praeti^ — Sentence  of  hard  labour — 
Common  law  forgery — "  Any  cheat  or  fraud  punish- 
able at  common  law  " — Criminal  Procedure  Act,  1861 
(14  df  15  Vict.  e.  100),  s.  29. 

H.  was  tried  and  convicted  for  the  common  law  mis^ 
demeanour  of  forging  and  uttering  unking  with  intent  to 
defraud.  An  order  had  hem  made  in  a  county  court  that 
he  should  render  an  account  of  the  money  he  had  collected 
and  received  for  one  Cohh,  which  Ae  had  fraudulently  mis^ 
appropriated.  He  delivered  papers  in  which  the  donors 
had  entered  their  narnes  and  the  avnounts  they  had 
handed  him,  and  he  so  altered  these  entries  as  to  make  it 
appear  that  smaller  ajnounts  had  heen  given. 

It  was  not  alleged  that  Cobb  had  been  defrauded  or 
prejuiioedy  except  so  far  a%  it  appeared  that  he  had  been 
deprived  by  the  prisoner's  conduct  of  the  evidence  to 
support  his  claim.  The  question  reserved  was  wJiether 
there  was  power  to  pass  a  sentence  of  imprisonment  with 
hard  labour. 

The  Court  (Lord  Alverstone,  L.C.J.,  and  Mathew, 
Lawrence,  Bruce,  and  Bidley,  JJ.)  held  that,  as  the 
indictment  charged  only  a  common  law  forgery,  without 
alleging  that  anyone  was  thereby  defrauded,  the  case  did 
not  come  within  the  Criminal  Procedure  Act,  1851,  s.  29, 
by  which  persons  convicted  of  **any  cheat  or  fraud 
punishable  at  common  law "  may  be  sentenced  to  hard 
labour. 

Oase  stated  by  the  Ckxmmon  Serjeant  of  tlieOityof 
London. 
The  prisoner,  F.  T.  Hamilton,  was  tried  before  him 

(a.)  Beported  by  BBSKira  Bbid,  Esq.,  Barrister-at- 
Law. 
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High  Coubt. 


Bbx  v.  Hakilton. 


High  Oottst. 


at  the  Central  Giiminal  Oonrfc  on  the  5tti  of  Febroary 
on  an  indictment  cliarg^g  him  in  four  connta  with 
the  oommon  law  mifldemeanoor  of  forging  and  utter- 
ing certain  writings  with  !  intent  to  *defi*aud.  l^e 
prisoner  had,  in  fact,  frandul^ntly  miBappropriated 
the  greater  part  of  the  money  he  had  collected  and 
received  for  one  Cobb. 

An  order  had  been  previously  made  in  the  connty 
oonrt  that  he  should  render  an  account  of  the  money 
he  had  so  received.  He  thereupon  delivered  to  the 
plaintiff's  solicitor  as  true  and  genuine  lists  of  the 
amounts  received,  papers  on  which  the  donors  had 
entered  their  names  and  the  amounts  which  they  had 
handed  him.  He  had,  however,  altered  the  entries 
made  by  the  donors  so  as  to  make  it  appear  that  they 
had  given  much  smaller  sums,  and  so  as,  in  some 
oases,  to  conceal  their  identity. 

It  was  not  alleged  in  the  indictment  that  Cobb 
had,  in  fact,  been  defrauded  or  prejudiced  except  so 
far  as  it  appeared  in  the  third  and  fourth  counts  that 
Cobb  was  deprived  by  the  prisoner's  conduct  of  the 
evidence  to  support  his  daim. 

The  prisoner  was  an  old  ofPender,  and  in  the 
opinion  of  the  Common  Serjeant  ought  to  have  been 
sentenced  to  imprisonment  with  hard  labour  under 
the  Criminal  Procedure  Act,  1851,  which  provides  by 
section  29  that ''  whenever  any  prisoner  shall  be  con- 
victed of  any  of  the  offences  following  as  an  indictable 
misdemeanour— that  is  to  say,  any  cheat  or  fraud 

Eunishable  at  common  law  •  •  •  it  shall  be 
kwful  for  the  court  to  sentence  the  prisoner  to  be 
imprisoned  for  any  term  now  warranted  by  law,  and 
also  to  be  kept  at  hard  labour  during  the  whole  or 
any  part  of  such  term  of  imprisonment." 

The  jurv  having  found  the  prisoner  guilty,  the 
Common  ^rjeant  postponed  sentence,  and  committed 
the  prisoner  to  prison  pending  the  determination  of  the 
question  whether,  as  only  the  intent  to  defraud  was 
alleged  in  the  indictment,  and  there  was  no  allegation 
of  actual  defraudiog,  the  prisoner  could  be  sentenced 
under  this  section  to  hard  labour. 

In  the  first  count  of  the  indictment  the  prisoner 
was  indicted  for,  on  the  8ih  of  January,  1901,  unlaw- 
fully, falsely,  and  deceitfully  making,  forging,  and 
counterfeiting  two  writings,  purporting  to  be  ttxie 
lists  of  moneys  collected  by  nim  for  the  benefit  of 
John  IMQlboume  Cobb,  with  intent  to  defraud. 

The  second  count  charg^  him  with  unlawfully, 
falsely,  and  deceitfully  uttering  and  publishin|f,  as 
true,  two  ialse,  forged,  and  counterfeited  writing, 
purporting  to  be  true  lists  of  moneys  oolleoted  by  him 
for  the  benefit  of  J.  M.  Cobb  with  intent  to  defraud, 
he  at  the  time  he  so  uttered  and  published  the  same 
well  knowing  them  to  be  false,  forged,  and  counter- 


The  third  count  alleged  tiiat  the  prisoner  had 
collected  and  received  money  from  subscribers  in  aid 
of  Cobb,  and  that  afterwards  an  action  was  brought  on 
behalf  of  Cobb  against  the  prisoner  in  the  Brompton 
County  Court  for  the  delivery  of  an  acooimt  of  the 
said  moneys,  in  which  action  Hamilton,  by  order, 
delivered  to  Cobb's  solicitor  two  writing  purporting 
to  be  subscription  lists  of  moneys  received  by  him ; 
that  Hamilton*  intending  to  injure,  prejudice,  and 
defraud  Cobb,  and  to  deprive  him  of  his  just  rights  in 
the  action,  unlawfully,  falsely,  and  deceitfally  did  forge 
and  utter  the  said  list  in  obtain  material  particulars 
with  intent  to  defraud ;  and  the  fourth  count  charged 
the  prisoner  with  uttering  and  publishing  as  true  the 
writings  mentioned  in  the  third  count  with  intent  to 
defraua. 

No  counsel  were  instructed  to  appear. 

Herman  J,  Colien,  who  had  prosecuted  at  the  trial, 


at  the  request  of  Lord  Alvarstone,  stated  to  the  oonrt 
the  case  for  the  prosecution.  The  prisoner,  he  sab- 
mitted,  had  been  Drought  within  section  29  of  the 
Criminal  Procedure  Act  of  1851,  although  he  admitted 
that  forgery  at  common  law,  apart  from  its  heiing  a 
« cheat  or  a  fraud,"  was  not  punishable  with  hard 
labour.  But  the  publication  of  forged  instram.ents 
for  the  ^urnose  of  deceit  was  in  itself  a  substantive 
offence  indictable  at  common  law. 

He  cited  Bex.  ▼.  Minister  and  Ohurchtoardens  of  8L 
Botolphy  BUhopsgaU,  1  W.  Bl.  B.  443;  Hawkins* 
defimtion  of  f orsery  (Hawkins'  Pleas  of  the  Grown, 
ch.  1,  p.  51),  and  Bussell  on  Crimes  (6th  ed.),  voL  2, 
p.  467,  where  it  is  said  that  "the  cheat  or  fraud 
must  be  effected  by  some  deceitful  and  illegal  practioe 
or  token,  which  affects  or  may  affect  the  public,  in 
order  to  be  indictable  at  common  law.  And  it  seems 
also  to  result  that  a  cheat  or  fraud  in  order  to  be  punish- 
able by  the  common  law  must  be  such  against  which 
common  prudence  could  not  have  guardra."  See  also 
Bex,  V.  Govers,  dted  in  2  East's  Pleas  of  the  Cbown, 
p.  824. 

Lord  Alyebstone,  L.C.J.— In  deciding  this  case  we 
must  be  careful  not  to  forget  that  it  is  one  of  oon- 
ceaUng  a  fraud  by  forgery,  and  it  is  difficult  to  say 
that  that  is  a  <<  cheat  or  a  fraud "  in  itself.  We 
think  the  prisoner  cannot  be  sentenced  to  hard  labour 
on  the  present  indictment.  He  might  ver^  well  have 
been  prosecuted  for  cheating,  but  he  was  mdioted  for 
forgery.  At  the  time  the  statute  was  passed  the 
offence  of  forgery  was  well  known.  And  as  he  was 
indicted  for  forgery  with  intent  to  defraud  the 
question  arises  whether  the  offence  of  whioh  he  has 
been  convicted  comes  within  section  29  of  14  &  15 
Viot.  c.  100.  In  our  opinion  it  does  not,  and  there- 
fore the  Common  Serjeant  would  have  been  wrong 
if  he  had  sentenced  the  prisoner  to  imprisonmant  with 
hard  labour  upon  a  conviction  on  this. indictment. 

Mathew,  Lawranoe,  Brucx,  and  Bidi.ey,  JJ., 
concurred. 

Case  remitted. 
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CoTTBT  OF  Appeal. 


'  Thb  Heathbb  Bell.*' 


OoTJBT  OF  Appeal. 


<ECourt  of  2l99f  aU 

From  P.  D.  &  A.  Div.  \ 

(Lord  Alventone,  L.C.J. ,  A.  L.  | 

Smith,   M.B.,   and   Bomer,    L.J.)  ) 


May  23. 


"  The  Heather  Bell."  (a.) 

Ship— Mortgage — Chartering  ship  on  hcdf  profits — /m- 
jjairing  security — Validity  of  mortgage — Merchant 
Shipping  Act,  1894  (57  <fc  68  Vict.  c.  60),  a.  34. 

The  mortgagor  of  a  steamship,  which  was  used  for 
tourist  and  pleasure  traffic,  chartered  Iter  for  six  weeks 
in  the  summer  to  run  from  Liverpool  to  places  on  the 
coast  of  North  Wales,  the  mortgagor  to  receive  one^half 
of  the  net  profits* 

Held,  t/iat,  though  no  freight  was  reserved  hy  the 
charter-party,  the  mortgage  was  not  one  which  impaired 
the  sufficiency  of  the  security,  and  was  therefore  valid 
against  the  mortgagee. 

Judgment  o/ Jeuae,  P.  (ante,  p.  352),  affirmed. 

Appeal  from  the  jadgment  of  Jeone,  P.  (reported 
anU,  p.  352). 

The  action  was  by  William  Horton  to  recover 
damages  for  the  wrongful  taking  possession  by  the 
defendant,  William  Ward,  of  the  steamship  Heather 
Bell  at  a  time  when  she  was  under  charter  to  the 
plaintiff. 

The  defendant  was  the  registered  mortgagee  of  the 
ship,  and  the  charter  was  made  by  the  mortgagors 
who  were  in  possession. 

The  facts  and  arguments  are  stated  in  the  report 
below. 

Jeone,  P.,  gave  judgment  for  the  plaintiff. 

The  defendant  appealed. 

W.  Bobson,  K.C.,  and  Ernest  M.  Pollock^  for  the 
defendant. 

Carver,  K.C.,  and  Leslie  Scott,  for  the  plaintiff. 

Lord  Alysbstone,  L.C.  J. — It  is  contended  before  us 
that  the  agreement  entered  into  on  the  29th  of  August 
between  the  mortgagors  and  the  plaintiff  was  invalid 
as  against  the  mortgagee.  We  have  to  consider  what 
are  uie  rights  of  a  mortgagor  who  is  in  possession  of 
a  ship,  and  the  rights  of  the  mortgagee  depending 
upon  the  mortgage.  I  may  say  that  I  think  no  fraud 
was  imputed  or  could  be  imputed  on  the  evidence 
against  Mr.  Horton,  who,  as  we  are  told,  is  a  solicitor 
and  a  gentleman  interested  in  developing  his  estate  at 
Bhos  by  running  steamers  to  bring  traffic  and  tourists 
from  l2verpool  during  the  summer  months.  In  the 
first  place  the  position  of  mortgagee  and  mortgagor 
is  defined  by  statute.  Section  34  of  the  Merchant 
Shipping  Act,  1894,  which  is  in  all  respects  the  same 
as  uie  section  referred  to  in  Collins  v.  Lamport,  1 3  W.  B. 
283,  34  L.  J.  Ch.  196,  provides  that  "  ezoeptb  as  far  as 
may  be  necessary  for  making  a  mortgaged  ship  or  share 
available  as  a  securitv  for  the  mortgage  debt,  the 
mortgagee  shall  not  by  reason  of  his  mortgage  be 
deemed  the  owner  of  the  ship  or  any  share  therein, 
nor  shall  the  mortgagor  be  deemed  to  have  ceased  to 
be  owner  thereof."  Now  it  is  obvious  that  if  the 
owner  remains  in  possession  he  may  enter  into  con- 
tracts in  dealing  with  the  ship.  When  that  question 
came  before  Lord  Westbury  in  Collins  v.  Lamport,  the 
only  test  which  he  laid  down  in  his  judgment  is  whether 
the  dealings  will  materially  impair  the  security  of  the 
mortgagee.  If  not,  then  they  are  to  stand.  When 
that  test  was  discussed  in  tiie  House  of  Lords  in 
Keith  V.  Burrows,  25  W.  B.  831,  2  App.  Oas.  636, 
Lord  Cairns  used  language  in  which  I  do  not  think 

(a.)  Beported  by  W.  P.  Barry,  Esq.,  Barristfir-at- 
Law. 


he  meant  to  go  further,  but  whichputs  it  in  a  some- 
what different  way.  He  says :  "  The  mortgagee  of  a 
ship  does  not,  ordinarily  speaking,  or  by  a  mortgage 
such  as  existed  in  the  present  case,  obtain  any  transfer 
by  way  of  contract  or  assignment  of  the  freight,  nor 
does  &e  mortgagor  of  a  ship  undertake  to  employ 
the  ship  in  any  particular  way,  or,  indeed,  to  employ 
the  shi^  so  as  to  earn  freight  at  alL  The  mortgagor 
of  a  slup  may  allow  the  ship  to  lie  tranquil  in  dock, 
or  he  may  employ  it  in  any  part  of  the  world,  not  in 
ftarnJTig  freight,  but  for  the  purpose  of  bringing  home 
goods  of  his  own  or  for  his  own  benefit.*'  And  later 
on,  havinff  referred  to  the  incidents  of  contract,  he 
says:  "All  those  acts  would  be  the  onUnary 
incidents  of  the  ownership  of  the  mortgagor  who 
remains  the  dominus  of  the  ship  with  regara  to  eveir- 
thing  connected  with  its  employment  until  the 
moment  arrives  when  the  mortgi^;ee  takes  possession." 
The  real  question  therefore  is,  was  this  contract  of  the 
29th  of  August  one  which  would  impair  the  sufficiency 
of  the  security,  or,  to  adopt  the  other  phrase,  impair 
the  security?  Having  heard  all  the  evidence,  I 
am  not  prepared  to  say  that  the  agreement  to  run  her 
on  half  profits  must  impair  or  does  impair  the 
security.  It  does  take  the  boat  for  a  period  of  six 
weeks  out  of  the  power  to  earn  freight,  unless  that 
freight  is  produced  by  the  profits,  but  I  cannot  say 
that  under  the  circumstances  there  might  not  be  an 
honest  expectation  that  there  would  be  profits. 
Therefore  to  undertake  to  run  the  boat  at  half  profits 
seems  to  me  not  to  be  tetms  which  dther  the  mortgagor 
or  the  charterer  might  consider  would  do  any  wrong 
to  the  rights  of  the  mortgagee.  Several  other  clauses 
of  the  charter-party  have  bsen  referred  to,  but  I  need 
not  go  through  them.  If  under  clause  4  tiie  charterer 
or  the  mortgagor  were  attempting  to  sell  part  of  the 
equipment  of  the  ship,  as  at  present  advised  I  do  not 
think  thev  have  any  right  to  do  it,  but  Mr.  Bobson 
has  asked  us  to  say  fliat  because  those  words  are 
used  in  the  agreement  it  must  impair  the  security. 
I  cannot  say  that  the  existence  of  that  dause, 
though  it  might  impair  the  rights  of  the  parties 
if  a  sale  of  the  equipment  of  the  ship  haa  been 
attempted,  makes  the  charter-party  such  that  it  is  not 
binding  upon  the  mortgagee.  Then  again,  by  dause 
7,  certain  expenses  are  to  be  paid  out  of  the  receipts. 
It  may  be  a  perfectly  proper  arrangement  under  the 
charter-party,  although  if  under  that  Mr.  Horton 
seeks  to  set  off  something  else,  when  taking  those 
accounts  the  question  would  have  to  arise  whether 
tiiie  security  was  impaired.  Then  the  only  other  point 
is  that  the  ship  is  not  insured.  I  quite  agree  that 
the  mortgagee  nas  a  right  to  prevent  the  vessel  being 
run  unless  uie  is  properly  protected  against  perils  <n 
the  sea,  but  it  cannot  be  contended  that  if  a  charter- 
party  is  otherwise  binding  on  the  mortgagee,  the  fact 
that  he  could  have  restrained  her  from  running  until 
properly  insured  would  justify  him  in  setting  aside 
the  churter-party.  Therefore,  having  regard  to  the 
judgments  of  Lord  Westbury  and  Lord  Cairns  in  the 
case  in  the  House  of  Lords,  I  cannot  find  that  this 
agreement  was  one  to  impair  the  security  of  Mr.  Ward, 
and  therefore,  being  entered  into  by  the  mortgagor 
under  his  powers  as  owner,  as  contemplated  in  the 
section  of  tne  Merchant  Shipping  Act,  it  is  binding 
on  the  mortgagee.  He  is  entitled  to  take  the  benefit 
of  it,  but  he  is  not  entitled  to  treat  it  as  of  no  effect. 

A.  L.  Smith,  M.B.,  and  Bombr,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  Wynne,  Holme,  &  Wynne, 
for  Whitdey  <fe  (7o.,  Liverpool. 

Solicitors  for  the  defendant,  H.  Forshaw  &  Hawkins, 
LiverpooL 
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From  P.  D.  &  A.  Div. 

(Lord  Alverstone,  Ij.G.J.,  A.  L. 

Smith,  M.B.,  and  Bomer,  L.J.) 

(And  P.  D.  &  A.  Div.) 

The  Oabgo  ex  Pobt  Viotob.  (a.) 

Ship-^Salvage — Charterers  having  an  interest  in  goods 

saved — Liability  to  contribute — Action  in  personam. 

The  defendants  chartered  a  ship^  in  which  they  agreed 
to  carry ^  amongst  other  cargo,  certain  Government  stores 
from  London  to  Jamaica  upon  the  tenns  that  they  were 
to  be  responsible  for  the  safe  delivery  of  tJie  cargo,  subject 
to  certain  exceptions.  During  the  voyage  the  ship, 
through  her  own  default,  came  into  collision  with  another 
vessel,  and  salvage  services  were  rendered  to  her  by  the 
plaintiffs.  A  salvage  award  was  made  against  the  ship, 
cargo,  and  freight,  the  award  including  a  sum  in  respect 
of  the  Government  stores.  The  Government  having 
refused  to  pay  salvage,  the  plaintiffs  brought  an  action 
in  personam  against  the  defendants  to  recover  the  amount 
payable  in  respect  of  the  Government  stores. 

Held,  affirming  the  judgment  ofJetme,  -P.,  that,  as  the 
defendants  had  an  interest  in  tlie  Government  stores 
saved,  they  were  liable  to  pay  salvage  remuneration,  and 
an  action  in  personam  lay. 

The  Five  Steel  Barges,  16  P.  D.  142,  38  W.  B.  Dig. 
192,  approved. 

This  was  an  action  in  personam  by  the  owners, 
masters,  and  orew  of  the  steamsUp  Amelie  and 
the  steam  togs  Columbia  and  ShamrwHc  against  the 
Jamaica  Fruit  ImportizijK  and  Trading  Oo.  of  London 
(Limited)  to  recover  £279  15s.  8d.  for  salvage  re- 
muneration in  respect  of  Government  stores  carried 
in  the  steamship  Port  Victor, 

By  a  charter-party  dated  the  9th  of  October,  1896, 
the  steamship  Port  Victor  was  diartered  to  the 
defendants  for  three  years. 

By  clause  10  of  the  charter-party  the  charterers 
agreed  to  indemnify  the  owners  from  any  consequenoes 
that  might  arise  from  the  captain  following  the 
charterers*  instructions  and  signing  bills  of  lading ; 
and  by  dause  22  negligence  of  the  master  and  officers 
was  mutually  excepted. 

In  June,  1897,  general  cargo  and  Admiralty  stores 
were  shipped  on  The  Port  Victor  at  London  for 
Jamaica. 

The  Admiralty  stores  were  shipped  under  contracts 
and  Admiralty  regulations  for  the  carriage  of  stores, 
which  provided  for  bills  of  lading,  and  by  the  terms 
of  which  the  owners  (which    meant  the  party  or 

garties  who  engaged  to  convey  the  stores)  were  to  be 
eld  responsible  for  the  safe  delivery  of  the  stores 
shipped,  the  act  of  God,  Queen's  enemies,  fire,  and  all 
other  dangers  and  accidents  of  tiie  seas,  rivers,  and 
navigation  excepted.  The  stores  were  shipped  under 
bills  of  lading,  which  stated  them  to  be  shipped  subject 
■  to  the  stipulations  contained  in  the  charter-party  and 
the  regulatioDs  of  her  Majesty's  transport  service. 

While  on  the  voyage  The  Port  Victor  collided  in 
the  English  Channel  with  another  steamship,  and 
sustained  serious  injuries. 

Salvage  services  were  rendered  to  TJie  Port  Victor 
by  the  plaintiffs  in  the  present  action,  and  ^e  was 
taken  back  to  Tilbury  Docks. 

TJie  Port  Victor  was  found  alone  to  blame  for  the 
collision. 

A  salvage  action  in  rem  was  brought  by  the  present 
plaintiffs  against  the  owners  of  The  Port  Victor,  her 
cargo  and  freight,  and  Barnes,  J.,  awarded  the 
plamtifiGB  the  sum  of  £2,200,  and  reserved  the 
question  of  the  liability  for  the  proportion  of  the 

(a.)  Beported  by  Gwynne  Hall,  Esq.,  and  W.  F. 
Babbt,  Esq.,  Barristers-at-Law. 


award  due  in  respect  of  the  Government  stores  lor 
further  consideration  if  necessary.  This  proportion 
was  agreed  at  £297  15s.  8d. 

The  Admiral^  refused  to  pay  salvage  on  the 
ground  that  the  collision  was  caused  by  Uie  n^li- 
gence  of  The  Port  Victor,  and  that  tlierefore  the 
defendants  were  responsible. 

The  plaintiffiB  thereupon  brought  the  present  action 
to  recover  the  £297  15s.  8d. 

AspindU,  K.C.,  and  Dawson  Miller,  for  the  nlaintiffii, 
now  contended  that  the  defendants  were  liable  for 
the  sum  claimed  on  the  authority  of  tiie  Five  Bkd 
Barges,  15  P.  D.  142,  88  W.  B.  Dig.  192. 

Carver,  K,C,,  and  QcrMon,  K,C,,  for  the  defendants, 
contended  that  they  were  not  the  owners  of  the 
property  salved,  nor  had  they  the  rig^t  at  any  time  to 
the  possession  of  the  property  salved.  The  aotioa  m 
personam  to  recover  salvage  oould,  it  was  urged,  only 
be  brought  against  the  persons  who  had  a<^iuJiy 
obtained  possession  of  the  res  salved. 

They  ated  the  oases  of  The  Hope,  3  Gh.  Bob.  215; 
The  Trelawney,  3  Oh.  Bob.  2lQn\  The  Thetis,  3 
Hagg.  14;  The  Bapid,  3  Hagg.  Adm.  419;  The 
Zephyrus,  1  Wm.  Bob.  329 ;  The  Cargo  ex  BchUUr,  2 
P.  D.  145,  25  W.  B.  Dig.  270 ;  Falcke  v.  ScotUsh 
Imperial  Insurance  Co.,  35  W.  B.  794;  The  Elttm, 
39  W.  B.  703,  [1891]  P.  265. 

Cwr,  adv.  vuU. 

Mardh  23.— Jeunb,  P.,  read  the  following  judg- 
ment :  This  is  a  claim  for  salvage  in  respect  of  certain 
Government  stores  oarried  in  the  steamship  Port 
Victor,  and  the  claim  is  made  against  the  Jamaica 
Fruit  Importing  and  Trading  Co.  of  London,  the 
defendants,  as  being  mterested  in  the  cargo.  The 
proportionate  part  of  the  salvage  award  for  which 
the  defendants  are  liable,  if  at  all,  has  been  asoer- 
tained,  and  the  only  question  remaining  is  that  of 
liability.  The  interest  of  the  defendants  in  the  cargo 
is  of  the  following  nature.  By  a  charter-party  of 
the  9th  of  October,  1896,  the  defendants  became  tiie 
chatterers  of  The  Port  Victor  for  thirty-six  months. 
By  the  tenth  clause  the  charterers  indemnify  the 
owners  against  any  claim  arising  under  any  bill  of 
lading,  and  hj  clause  22  negligence  of  the  master  and 
officers  is  made  one  of  the  subjects  of  mutual  ezoep- 
tion.  The  defendants  entered  into  various  arrange- 
ments in  respect  of  goods  to  be  conveyed  by  The  Pert 
Victor,  and  itder  alia  engaged  for  the  conveyance  of 
the  Government  stores  above  mentioned,  the  engage- 
ment being  made  subject  to  the  regulati(ms  for  the 
conveyance  of  Government  stores.  These  regidations 
provide  f  jr  bills  of  lading,  and  further  provide 
that  the  owners  (which  term  is  expressly  cbdared 
to  signify  the  party  or  parties  who  engage 
to  carry  the  stores  under  the  agreement  for 
freight  or  charter-party)  will  be  held  responsible  for 
the  safe  delivery  of  the  Government  storas  i^ipped. 
The  goods  in  question  were  shipped  under  a  bOl  or 
bills  of  lading  which  state  them  to  be  shipped  subject 
to  the  regulations  contained  in  the  ohartor-party  and 
in  the  regalations  for  her  Majesty's  transport  servioa. 
The  salvage  servioe  was  rendered  necessary  by  reason 
of  a  collision  caused  by  the  negligence  of  The  Fori 
Victor,  The  result,  therefore,  is  that,  as  between  the 
Government  and  the  defendants,  the  defendimtB  were 
responsible  for  the  safe  delivery  of  the  goods,  and 
they  are  therefore  direcUy  interested  in  the  preserva- 
tion of  the  goods,  and  the  salvage  servioe  was  a  direct 
benefit  to  them. 

It  was  argued  before  me  on  behalf  of  the  plain- 
tififo  that  the  above  facts  bring  the  case  within 
that  of  the  Five  Steel  Barges,  decided  by  Iiord 
Hannen.    In  that  case  the  defendants  were  under  a 
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oontrftot  to  bnild  and  deliver  oertain  barges  to  the 
Govemment.  The  barges  were  being  toweid  by  the 
plaintiffs  for  the  defendants  from  Chepstow  to  Portland, 
and  were  salved  by  the  plaintiffs,  who  brought  an 
action  in  personam  against  the  defendants  in  respect 
of  two  of  the  barges  which  were  given  up  to  the 
Gk)vemment.  It  was  argued  for  the  plaintiffs  that 
the  defendants  had  an  interest  in  the  barges 
being  ddivered  safely  to  the  Govemment,  and  that, 
therefore,  a  service  was  rendered  to  them  personally. 
It  was  said,  in  answer,  that  the  plaintiffs  had  lost 
any  rights    they  possesied  against  the  barges   by 

Siving  them  up  to  the  Govemment,  and  that  the 
efendants  had  no  property  in  them.    Lord  Hannen 
held  that  it  was  perfectly  dear  on  the  authorities 
that  an  action  in  personam  lies  ag^ainst  the  owners  of 
a  vessel  which  has  been  saved,  even   though  the 
propeity  has  been  transferred  to  others,  and  we  lien 
lost.    '*  In  this  case,"  the  learned  judge  proceeded, 
"  the  property  does  not  appear  to  nave  been  in  the 
defendants,  because  it  would,  I  think,  under  the 
contract,  be   in   the   Govemment.     But  I   am  of 
opinion  that  the  right  to  sue  in  personam  is  not 
confined  to  the  caae  of    the  defenoants  being  the 
actual  legal  owners  of  the  property  salved.    I  think 
it    exists   in   cases   when   the    defendant    has    an 
intwest  in    the    property    saved,    which    interest 
has    been   saved  by   the   fact   that   the   property 
is     brought    into    a    position   of    security.      The 
jurisdiction  which  this   court   exercises  in  salvage 
cases  is  of  a  peculiarly  equitable  character.    The  ri^t 
to  salvage  may  arise  out  of  an  actual  contract,  but  it 
does  not  neoeisarily  do  so.    It  is  a  legal  liability 
arising  out  of  the  fact  that  property  has  been  saved, 
that  the  owner  of  the  property  who  has  bad  the 
benefit  of  it  shall  make  remuneration  to  those  who 
have  conferred  tibe  benefit  upon  him,  notwithstanding 
that  he  has  not  entered  into  any  contract  on  the 
subject.    I  think  that  proposition  equally  applies  to 
the  man  who  has  had  a  benefit  arising  out  of  the 
saving  of  the  property.    In  this  case  the  defendants 
were  under  contnuot  with  the  Govemment  to  supply 
them  with  barges  at  a  certain  price.    Payment  was 
to  be  made  by  certain  instalments,  of  which  only  one 
remained  unpaid  at  the  time  of  the  services.    I  think 
that,  if  Mr.  Barnes's  argument  is  well  founded— viz., 
that  those  instalments  were  aU  paid  on  condition  that 
the   barges  should   be   delivered  all  within  twelve 
months  of  the  date  of  the  contract— it  would  follow 
that,  if  the  defendants  had  not  been  in  a  position  to 
deliver  the  barges  within  the  twelve  months,  then 
eitiier  they  would  have  been  liable  in  damages  for  not 
performing  the  contract  or  liable  to  make  restitution 
of  the  instidments  which  had  been  paid  them  on 
conditions   not   fulfilled   by  them.    It   appears   to 
me,    therefore,    that    they    had    substantially    an 
interest  to  the  fuU  amount  of  the  barges,  at  the  time 
of  the  services,  and  that  the  same  moral  obligation  to 
wMch  tiie  law  has  given  force  in  the  case  of  an  owner 
appUes  to  tiiose  who  have  an  interest  in  the  property." 
There  is  a  decision  in  the  Scotch  Courts  which  appears 
to  me  to  be  in  accordance  with  that  in  the  Five  Steel 
Barges,    In  Ihmcom  v.  Dundee  Shipping  Co,,  6  Ct.  Bess. 
Cas.,  4th  ser.,  742,  it  was  held  by  the  Court  of  Session 
that  the  shipowners  in  that  case  were  acting  as  com- 
mon carriers,  and  were,  in  the  circumstances  of  the 
case,  liable  for  the  safe  delivery  of  the  goods,  and 
that,  therefore,  they  had  no  ddence  to  a  daim  for 
salvage  in  respect  of  such  goods.     **  The  case,"  Lord 
Shand  said,  "comes  to  this — ^that,  the   carrier  of 
these  goods  being  absolutely  bound  to  deliver  them 
at  the  end  of  the  voyage,  the  salvage  has  directly 
enured  to  his  benefit,  for  it  has  enabled  him  to  fulfil 
his  contract  and  to  earn  the  freight  which  he  charged 
for  these  goods.    On  the  ground  that  it  is  establi^ed 


in  this  case  as  matter  of  fact  that  the  benefit  of 
this  salvage,  in  so  far  as  regarded  the  cargo,  enured 
directly  to  the  carrier,  I  am  of  opinion  that  he  is 
liable  for  the  salvage  which  is  here  claimed." 
It  was  argued  before  me  that  the  present  case 
can  be  distinguished  from  that  of  the  Five  Steel 
Barges  on  the  ground  that  in  that  case  the  defendants 
had  a  lien  for  the  price  of  the  barges,  and  so,  for 
practical  purposes,  were  the  owners,  although  the 
property  in  law  was  no  doubt  in  the  Government.  It 
was  contended  that  the  daim  for  salvage  is  limited  to 
a  daim  against  the  owners  or  at  least  against  the 
persons  who,  like  carriers,  are  in  actual  possession  of 
the  goods  at  the  time  of  the  salvage,  but  that  in  the 
present  case  tiie  defendants  were  not  the  owners  of  the 
goods,  nor  were  ever  in  possession  of  them.  A  legal 
foundation  for  this  view  was  sought  in  the  argument 
that  the  Admiralty  action  in  personam  is  based  on  the 
supposition  that  the  goods  were  allowed  by  the 
salvors  to  be  returned  to  their  former  possessor 
on  the  terms  that  he  should  be  liable  to  pay  the 
salvage  reward. 

I  think  that  this  contention  is  based  on  too  narrow  a 
view  of  the  right  of  a  salvor,  and,  in  my  opinion,  tiie 
nature  and  origin  of  the  Admiral^  action  for  salvage 
do  not  impose  anv  limits  on  that  right  narrower  than 
those  incucated  by  Lord  Hannen  and  Lord  Shand 
in  the  cases  I  have  mentioned.  It  is  quite  true  that 
in  the  case  of  The  Elton,  1  said,  relying  on  the 
authorities  I  l^ere  dte,  that,  *'  although  salvage  sidts 
in  the  form  of  actions  in  personam  are  comparativdy 
rare,  the  Court  of  Admiralty  always  had  jurisdiction, 
founded  apparentiy  on  the  fiction  of  an  action  in  rem 
havinff  been  brought,  and  the  property  salved  having 
been  ulowed  to  be  taken  by  the  owners,  to  entertain 
such  suits  when  at  least  were  existed  a  corpus  of 
property  salved."  But  in  the  following  year,  when  I 
had  occasion  in  the  case  of  The  Dictator,  [1892]  P. 
304,  41  W.  B.  Dig.  4,  to  examine  the  subject  of  the 
origin  and  nat^e  of  the  Admiralty  jurisdiction 
more  fully,  I  came  to  the  condusion.  which  the 
approval  expressed  by  the  Court  of  Appeal  in  the  case 
of  The  Gemma,  [1899]  P.  285,  48  W.  R.  Dig.  4,  leads 
me  to  ho^  was  wdl  founded,  that  the  action  in 
personam  did  not  arise  out  of  jurisdiction  in  rem,  and 
that  the  distinction  between  actions  in  personam  and 
actions  in  rem  depended  only  on  whether  the  person 
or  property  of  the  defendant  was  arrested  in  the  first 
instance.  To  rest  the  jurisdiction  of  the  Admiralty 
Court  upon  an  implied  request  from  the  owner  of  the 
property  in  danger  to  the  salvors,  or  on  an  implied 
contract  between  the  salvors  and  owner  with  the 
relinquishment  of  the  res  for  consideration,  is,  I  think, 
to  confuse  two  different  systems  of  law  and  to  resort 
to  a  misleading  analogy.  The  true  view  is,  I  think, 
that  the  law  of  Admiralty  imposes  on  the  owner  of 
property  saved  an  obligation  to  pay  the  person  who 
saves  it  simply  because  in  the  view  of  that  system  of 
law  it  is  just  he  should;  and  this  conception  of 
justice  naturally  imposes  a  propprtionate  obligation 
on  anv  person  whose  interest  in  the  property  is 
real,  ttiough  falling  short  of  that  of  ownenhip.  I 
see  no  reason,  therefore,  why  I  should  not  follow 
the  view  of  Lord  Hannen,  and  of  the  Scotch  Court 
of  Session,  that  a  man  who  has  had  a  bcmefit  arising 
out  of  the  saving  of  the  property  is  liable  to  a  claim 
for  salvage  no  less  than  the  actual  owner  of  it.  It 
was  urged  before  me  that  to  take  this  view  would 
expose  mortp;agees  and  insurers  to  salvage  actions. 
I  do  not  thmk  it  is  necessary  in  this  case  to  d^ne 
exhaustively  the  classes  of  persons  against  whom, 
under  various  droumstances,  claims  for  salvaffe  might 
be  made.  Thereisnodoubttheauthority  of  eminent 
judges  in  the  courts  of  conmion  law  for  saying  that 
,  contributkm  cannot  be  required  by  an  owner  from  the 
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lenden  upon  bottomry  or  respondentia :  vide  Parke  on 
Marine  Insurance,  vol.  2,  p.  898,  and  the  jucU^enta 
of  Lord  Mansfidd  and  Lord  Kenyon  were  cited.  On 
the  other  hand,  Dr.  Lushington,  in  The  LouMa,  1 1 W.  B. 
614,  Br.  &  L.  59,  held  that  mortgagees  came  within  the 
term  "  owners ''  in  the  sections  of  the  Merchant  Shipping 
Act  of  1854  rehtting  to  salvage.  It  is,  however,  easy 
to  see  that  the  contingent  interest  of  persons  who 
make  advantage  by  way  of  mortgage,  or  otherwise, 
on  property,  or  of  insurers,  is  of  a  dmerent  character 
from  that  of  persons  who  have  a  direct  interest  in  its 
safe  delivery,  and  may  negative,  or,  at  least,  impose 
difiPerent  conditions  on  the  right  of  a  salvor  against 
some  of  these  persons.  It  may  be,  therefore,  that  it 
will  become  necessary  hereafter  to  consider  what  is 
the  exact  definition  of  the  interest  in  the  property 
saved  which  gives  rise  to  a  claim  for  salvage.  But  in 
the  present  case  I  have  no  doubt  that  the  defendant 
has  such  an  interest,  and  my  judgment  must,  there- 
fore, be  for  the  plaintiff. 
The  defendants  appealed. 

Carver,  K,C.  (ScruUon,  K.C,  with  him),  for  the 
defendants. 

Aapinall,  K,  C,  and  Dawson  Miller,  for  the  plaintiffs, 
were  not  called  upon. 

Lord  Alyebstone,  L.O.J. — In  the  judgment  I  am 
about  to  deliver  I  do  not  desire  in  any  way  to 
infringe  upon  any  of  the  main  principles  contended 
for  by  the  appellants.  like  the  case  of  the  Five 
Steel  Barges,  the  facts  of  this  case  are  of  a  very 
special  character.  The  defendants  chartered  the 
ship  for  three  years.  They  might  have  used  that 
ship  for  their  own  purposes,  putting  their  own 
cargo  on  board,  or  t^ey  might  have  used  it  for 
carrying  otiier  persons*  goods,  charging  any  rate  of 
freight  they  could  get.  The  particular  amount  of 
freight  which  they  were  going  to  pay  to  the  ship- 
owners was  by  no  means  the  measure  of  the  freight 
whidi  they  would  earn.  They  could  make  any  Iwr- 
eain  they  liked  with  the  persons  who  put  cargo  on 
board ;  and  it  is  clear  that  in  this  case  the  bargain 
between  the  owners  of  the  goods  and  the  defendants 
was  different  from  the  bargain  between  the  defendants 
and  the  shipowners.  Now,  in  that  position  of  things 
the  defendfudts  came  under  contract  with  the  Qovem- 
ment  to  carry  some  Qovemment  stores.  By  the  terms 
of  the  contract  they  were  to  be  liable  for  the  safe 
delivery  of  the  stores.  These  Gk)vemment  stores  which 
they  were  going  to  carry  for  freight  were  put  on 
board  of  the  hired  ship,  and  that  combined 
adventure  then  consisted  of  the  ship,  of  the  goods 
belonging  to  various  owners,  amongst  others  the 
Gbvemment,  and  of  the  interest  that  the  charterers 
had  in  earning  the  freight  The  vessel  met  witii  some 
disaster,  and  was  salvea  and  towed  into  an  EngUsh 
port.  The  salvors,  for  some  reason,  did  not  arrest  the 
cargo,  and  a  salvage  action  in^sonam  was  brought 
against  the  defendants.  Now  it  is  admitted  that  an 
action  in  personam  can  be  brought  against  tiie  owners 
of  the  ship,  and  also  against  any  'person  in  tiie 
position  of  owner  of  the  ship.  It  is  not  contended 
that  an  action  in  personam  cannot  be  brought  against 
the  owners  of  the  cargo.  Therefore,  whetiier  or  not 
the  foundation  of  the  action  was  that  there  must 
originally  have  been  some  arrest,  in  which  I  entirely 
agree,  it  was  not  conclusive  as  to  the  form  of  action, 
because  dealing  with  the  simple  case  of  owner  of  ship 
and  cargo,  certainly  an  action  in  the  present  day  can 
be  brought  in  the  Admiralty  Court  for  salvage,  either 
in  personam  or  in  rem. 

We  have  now  to  consider  what  is  the  real  position 
of  these  defendants,  apart  from  the  decisions  to 
which  I  will  presently  refer,  in  respect  of  the  interest 


which  has  been  the  subject  of  salvage.  I  tbink 
that  the  defendants  were  bailees  of  these  goods.  It 
is  perfectly  true  that  they  were  put,  not  upon  tiieir 
own  ^p,  but  upon  a  hired  ship,  but  they  were  put 
there  in  pursuance  of  a  contract  made  with  the 
defendants  and  for  the  purpose  of  earning  freight 
which  was  to  go  into  the  pocket  of  the  def  endanta» 
and  under  a  contract  whereby  the  defendants  under- 
took, if  I  mav  say  so,  in  the  event  which  happened, 
to  deliver  these  goods.  Now,  when  the  aooident 
happened  which  led  to  the  salvage,  what  were  the 
reu  interests  which  were  at  risk?  There  was  the 
interest  of  tiie  owners  of  the  ship,  the  interest  of  the 
charterers  in  the  freight  —  because  the  charterers* 
freight  miff ht  be  an  entirely  different  thing  from  what 
the  ownm*  froght  was— in  fact  it  is  quite  posaihle 
that  the  chartered  freight  would  not  be  at  risk  at  all, 
because  it  might  be  something  paid  for  the  hire  of  the 
ship  in  advance  and  so  not  be  at  risk  at  all — and  then 
there  was  the  interest  of  the  owners  of  the  goods.  In 
my  opinion  this  last  category  includes,  for  the  puzpoee 
of  what  w6  are  now  consideiing,  all  the  persona  who 
were  collectively  or  singly  the  owners  of  the  goods 
for  the  purpose  of  that  adventure.  I  do  not  think 
it  at  flJl  necessary  to  go  through  the  caaea  which 
have  been  suggested  of  persona  whose  contreota 
may  be  affected  more  or  leaa  directly  by  the 
destruction  of  the  goods.  I  think  that  in  a  common 
maritime  adventure  of  the  kind  we  are  speaking 
of  at  least  the  persons  who  have  an  mtereat 
in  the  goods  similar  to  that  of  owners  b^  virtue  of  the 
contract  they  have  made  for  their  dehvery,  have  an 
interest  which  is  the  subject-matter  of  salvage*  Now, 
b^re  I  come  to  the  authorities,  I  wish  to  say  one 
word  upon  a  part  of  the  arp^ument  to  which  I  entirely 
assent.  I  quite  agree  that  m  all  salvage  services  there 
must  be  some  res  saved.  That  was  clearly  eatabhahed 
in  the  case  of  The  Bem)or,  31  W.  B.  640,  8  P.  D.  115, 
where  Lord  Esher  laia  it  down  dearly  that  something 
must  be  saved  in  order  to  give  vaud  ground  for  a 
salvage  action.  That  authority,  together  with  others, 
is  cited  in  Mr.  Justice  Kennedy's  book  upon  Civil 
Salvage,  at  p.  113.  lilie  foundation  of  the  doctrine 
of  salvage  is  that  there  must  be  a  property  saved  ao 
aa  to  repreaent  a  fund  out  of  which  me  aalvors  can  be 
remunerated.  But  when  once  that  is  secured,  I  think 
that  at  any  rate  at  the  present  day,  prooeedinffB 
against  the  persona  who  properly  can  be  made  liable 
to  pay  that  salvage  mav  be  either  in  rem  or  in  personam. 
It  is  quite  immRt-ft"*"  to  consider  what  the  original 
object  of  jurisdiction  in  personam  was.  In  the 
present  day,  both  in  the  county  courts  and  in  the 
Admiralty  court,  because  property  had  been  saved  the 
persons  who  are  liable  to  pay  salvage  can  be  proceeded 
against  in  personam. 

Now,  how  do  the  authorities  stand  P  Speaking  for 
myself,  I  feel  almost  bound  by  an  authority  of  so 
great  a  lawyer  as  Sir  James  Hannen  on  such  a  subject 
as  this,  the  circumstances  being  practically  identuial 
with  the  circumstances  of  the  present  case.  I  should 
hesitate  a  very  long  time  to  overrule  his  dedsion  in 
such  a  case  as  that  of  the  Five  Steel  Barges.  The 
defendants  there  were  under  contract  to  deliver  the 
five  barges  to  the  Government.  Three  of  the  barges 
were  still  in  such  a  position  that  they  could  be  pro- 
ceeded against  in  rem,  and  were  so  proceeded  against 
The  other  two  had  been  delivered  to  the  Gk>v6mment, 
and  the  action  was  brought  against  their  late  owners. 
Sir  James  Hannen  said :  "  But  on  this  point  I  am  of 
opinion  that  the  right  to  sue  in  personam  is  not  con- 
fined to  the  case  of  the  defendant  bein^  the  actual 
legal  owner  of  the  property  saved.  I  thmk  it  exists 
in  cases  where  the  defendant  has  an  interest  in  the 
property  saved,  which  interest  has  been  saved  by  the 
fact  that  the  property  is  brought  into  a  position  of 


VoLXLlX. 


[July  18, 1901.] 


THE  WEEKLY  REPORTER. 


581 


Ot,  op  App.  Thb  Cabgo  bx  Pokt  Victob.— In  rk  Caby  and  Lott's  Contraot.        High  Coubt. 


security."  He  speaks  of  an  interest  in  property 
"wliioh  has  been  saved.  Farther  on  he  says:  *< It  is  a 
legal  liability  arising  out  of  the  faot  that  property 
has  been  saved,  that  the  owner  of  tibe  property,  who 
baa  had  the  benefit  of  it,  shall  make  remuneration  to 
those  who  have  conferred  the  benefit  upon  him,  not- 
"withstanding  that  he  has  not  entered  into  any 
contraot  on  the  subject  I  think  that  proposition 
equally  applies  to  the  man  who  has  had  a 
benefit  azisinff  out  of  tiie  saving  of  the  property."  I 
do  not  intend  to  decide  more  than  is  necessary  for  this 
oase,  but,  haying  regard  to  ordinary  commercial 
transactions,  in  my  opinion  that  test  of  Sir  James 
Sannen  does  include,  and  properly  include,  the  class 
of  persons  within  which  the  defendants  in  this  case 
ooxne — I  mean  the  charterers  of  thips  who  have 
received  goods  put  upon  their  hired  ships  and  are 
liable  to  replace  those  goods  if  they  are  lost,  and  are 
interested  in  the  earning  of  freight  for  carrying  those 
Snoods.  There  is  also  the  case  in  Scotland  to  which  we 
have  been  referred,  Duncan  y.  Dundee,  <fec..  Shipping 
Co.,  in  which  four  very  learned  Scotch  judges  came  to 
the  same  conclusion.  It  seems  to  me  that  upon  these 
authorities,  as  well  as  upon  principle,  the  judgment  of 
Jeune,  P.,  was  right.  I  come  to  the  condueion 
that  these  defendants  had  such  a  direct  interest 
in  these  goods,  in  the  fulfilment  of  the  contract  of 
carriage,  that  they  are  properly  made  defendants  in 
this  action.  Therefore  I  am  of  opinion  that  the 
decision  of  the  court  bdlow  must  be  upheld. 

A.  L.  Smith,  M.B.-->We  are  asked  to  overrule  the 
decision  of  so  great  an  authority  as  that  of  Sir 
James  Hannen.  The  judgment  of  Sir  James  HaTmen 
in  the  Five  Steel  Barges  was  delivered  in  1890, 
after  the  judgment  of  the  Sootdi  Oourt  of  Session  in 
the  other  case  referred  to,  and  curiously  enough  the 
Scotch  case  was  not  brought  to  the  attention  of  Sir 
James  Hannen  when  he  decided  that  case  of  the 
Five  Steel  Barges,  Therefore  we  have,  independ- 
ently of  each  other,  four  Scotch  judges  and  afterwards 
Sir  James  Hannen  spontaneously  arriving  at  the  same 
condnsion.  Now  we  are  asked  in  the  year  1901  to 
say  that  all  of  those  five  learned  judges  were  wrong 
in  what  they  decided  in  those  cases.  I  myself  am 
prepared  to  rest  my  judgment  upon  the  judgment  of 
Sir  James  Hannen,  and  I  will  say  this,  that  having 
read  this  judgment  through  twice  during  the  argu- 
ment of  this  case  I  consider  it  is  founded  upon 
common  sense.  A  clearer  judgment  was  never 
delivered  by  any  learned  judge,  and  I  refuse  to  say 
it  is  wrong.  I  think  this  appeal  ought  to  be  dis- 
missed« 

EoMEB,  L.J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  plaintafGs,  W.  A.  Crump  <&  Son. 

Solicitors  for  the  defendants,  Parher,  Garrett,  <& 
Holman. 
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Kekewich,  J.  f  ^"^^  ^'  ^^• 

In  re  Gaby  and  Lott's  Contbact.  (a.) 

Vendor  and  purchaser  —  Freeholds  —  Conveyance  by 
executors  to  devisee  subject  to  a  charge — Land  Transfer 
Act,  1897,  M.  2  (2)  (3),  3  (l)--Zor(i  St.  Leonards 
Act  (22  iSb  23  Vict.  c.  36),  s.  29. 

The  purchaser  from  a  devisee  {of  a  testator  who  died 
in  1898)  to  whom  freeholds  have  been  conveyed  by 
the  executor 8  under  the  Land  Transfer  Act,  1897, 
8,  3  (1),  **  subject  to  a  charge  for  the  payment  of 
any  money  which  the  personal  representatives  of  the 
testator  are  liable  to  pay,**  is  not  entitled,  where  the 
executors  have  given  proper  notices  under  Lord  St, 
Leonards  Act,  s,  29,  and  have  paid  all  debts  of  which 
they  have  received  notice,  to  an  indemnity  in  respect  of 
that  charge;  in  such  circumstances  the  executors  are 
exempt  fro/n  liability  for  any  debts  of  which  they  have 
received  no  notice,  and  such  exemption  extends  to  the  real 
estate  of  the  testator. 

Vendor  and  purchaser  summons. 

The  testator,  B.  S.  S.  Gary,  who  died  in  1898, 
devised  the  freeholds  in  question  to  trustees  upon 
certain  trusts  which  are  not  material  to  be  stated. 

After  the  expiration  of  a  year  from  the  death  of 
the  testator  his  executors,  by  a  deed  dated  the 
29th  of  September,  1899,  conveyed  the  freeholds  to 
the  trustees  *'  subject  to  a  charge  for  the  payment  of 
any  money  which  the  personal  representatives  of  the 
testator  are  liable  to  pay.'* 

The  trustees  sold  a  part  of  the  freeholds  and  the 
purchaser  made  a  requisition  that  the  vendors  must 
give  hun  proper  indemnities  "  against  all  the  out- 
standing debts  and  liabilities  of  the  testator,  and  also 
all  moneys  which  at  the  date  of  the  conveyance 
the  said  rCT>resentatives  were  liable  to  pay  and  which 
moneys  still  remain  unpaid  or  unsatisfied." 

It  was  admitted  that  the  estate  had  been  fully  and 
properly  administered  and  that  there  remained 
unpaid  no  debt  of  the  testator  of  which  the  executors 
had  had  notice. 

The  executors  had  given  sufficient  notices  under 
Lord  St.  Leonards  Act  (22  &  23  Yict.  a  35),  s.  29. 

The  purchaser's  objection  was  that  there  might  be 
other  debts  of  which  the  executors  had  not  had 
notice,  and  that  by  reason  of  the  char^  contained  in 
the  deed  of  conveyance  these  debts,  u  any,  were  an 
incumbrance  on  the  freeholds. 

The  question  of  the  purchaser's  ri^ht  to  an 
indemnity  was  not  treated  as  the  substantial  point  of 
the  summons,  the  real  objection  taken  was  that  there 
existed  or  might  exist  a  charge  on  the  property 
which  constituted  a  blot  on  the  title. 

Warrington,  K.C,  A.  J.  Hockey,  and  Eomer,  for  the 
vendors. — By  section  1  of  the  Land  Transfer  Act, 
1897,  the  freeholds  in  question  vested  in  the  legal 
personal  representatives  in  spite  of  the  devise.  The 
words  in  the  conveyance  by  them  to  the  trustees 
**  subject  to  a  duu^  for  any  money  which  the 
personal  representatives  are  liable  to  pay,"  are  taken 
from  section  3  (1)  of  that  Act.  Sufficient  notices  had 
been  given  to  satisfy  the  requirements  of  Lord  St. 
Leonards  Act,  and  by  section  29  of  that  Act,  where  an 
executor  shall  have  given  such  notices  '*  he  shall  not 
be  liable  for  the  assets  or  any  part  thereof  so  dis- 
tributed to  any  person  of  whose  daim  such  executor 

(a.)  Eeported  by  H.  Glatjghton  Soott,  Esq., 
Barrister-at-Law. 
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.  ihall  not  have  had  notice  at  the  time  of  distribution." 
It  is  clear  that  before  the  Land  Transfer  Act,  1897, 
real  property  which  passed  into  the  hands  of  a  pur- 
chaser was  not  liable  for  any  debts  of  the  testator : 
Spackman  v.  Timbrdl,  8  Sim.  253;  Richardson  v.  Eorton^ 
7  Beav.  112 ;  Pimm  v.  InaoLly  1  Mac  &  G.  449,  at  p. 
458.  So  also  in  tbe  case  of  personal  property  :  Dilhes  v. 
Broadmead,  9  W.  B.  238,  2  De  G.  F.  &  J.  566.  The  same 
applies  to  chattels  real.  With  regard  to  them,  if  the 
legal  personal  representative  has  issued  the  necessary 
notices  and  paid  the  claims  of  which  he  has  notice, 
and  then  transfers  the  property,  he  is  freed  from  all 
liability  for  the  testator's  debts.  As  to  real  property, 
if  the  executor  had  notice  of  debts,  then  after  the 
Land  Transfer  Act,  1897,  the  land  would  remain 
liable.  But  the  same  principles  now  apply  to  real 
property  as  apply  to  chattcQs  real  (Land  Transfer 
Act,  1897,  s.  2  (2)),  and  the  effect  of  Lord  St. 
Leonards  Act,  s.  29,  here  is  to  free  the  executors  from 
liability.  So,  at  the  time  of  conveyance,  the  executors 
were  liable  to  no  creditors  of  the  testator. 

T.  E.  Carsm,  K.C.,  and  F,  H.  H.  Greenland,  for 
the  purchaser. — The  question  is,  what  does  the  charjg^ 
in  tiie  oonveyance  mean— that  is,  what  liabilities 
were  the  legal  personal  representatives  under  at 
the  date  of  the  conveyance  P  Section  3  of  the  Land 
Transfer  Act,  1897,  does  not  affect  the  question. 
Section  29  of  Lord  St.  Leonards  Act  deals  with 
personal  estate  only.  Under  that  section  the 
executor  remains  liable  so  long  as  the  property  is  in 
his  hands.  The  immunity  against  unknown  debts 
only  arises  after  distribution.  So  the  words  in 
section  3,  "  subject  to  a  charge  for  the  payment  of 
anv  money  which  the  personal  representatives  are 
liable  to  pay,"  means  money  for  which  they  were 
liable  at  or  just  before  the  convejance.  The  meaning 
of  section  3  is  perfectly  dear,  and  cannot  be  controlled 
by  the  general  expression  found  in  section  2  (2).  The 
puipose  of  the  Act  is  to  give  creditors  a  continuous 
security  which  they  did  not  possess  before. 


Warrington^  in  reply. 


Cur,  adv,  vulL 


Kekewioh,  J.,  after  stating  the  facts,  said :  It  is 
beyond  doubt  that  such  an  objection  if  made  with 
regard  to  freeholds  devised  by  the  will  of  a  testator 
dying  before  the  1st  of  January,  1898  (the  day  when 
the  Land  Transfer  Act,  1897,  came  into  operation), 
would  have  been  untenable,  and  I  approach  the 
consideration  of  that  Act  with  a  strong  and,  I 
believe,  thoroughly  sound  opioion,  that  I  ought 
not  to  regard  it  as  altering  a  settled  rule  of  law  and 
disturbing  the  recognized  practice  of  conveyancers 
unless  convinced  that  this  alteration  is  clearly 
expressed  or  is  so  necessarily  implied  in  the  provisions 
of  the  Act  that  it  is  impossible  to  give  reasonable 
effect  to  those  provisions  on  any  other  footing.  The 
neat  question,  then,  is  whether,  if  it  be  hereafter 
discovered  that  there  are  debts  unpaid  of  which  the 
personal  representatives  of  the  testator  have  no  notice, 
such  debts  will  be  money  charged  on  the  freeholds.  I 
have  thus  stated  the  question  because,  although  the 
deed  says  generally  "  any  money  which  the  personal 
representatives  of  the  testator  are  liable  to  pay,*'  yet 
it  being  common  ground  that  there  is  nothing  now 
remaining  unpaid  to  the  knowledge  of  the  executors, 
that  is  really  what  I  have  to  decide.  Study  of  the 
Act  for  the  purpose  of  determining  this  particular 
question  has  oisolosed  numerous  and  great  difficulties 
of  construction  and  of  the  application  to  the  new 
statutory  provisions  of  old  rules,  and  having  regard  to 
these  difficulties  and  to  the  danger  of  in£cating  an 
answer  to  any  question  which  has  not  been  argued, 
and  the  equal  danger  of  suggesting  questions  which, 


after  all,  may  not  require  solution,  I  think  it  better  to 
dedde  the  point  actually  before  me  on  as  ample 
grounds  as  ciroumstauces  permit  and  with  a 
statement  of  as  few  reasons  as  are  oompatiUe 
with  judicial  decision. 

The  Act  undoubtedly  introduces  a  new  element  into 
the  administration  of  estates  in  making  real  property 
assets  for  the  pavment  of  debts.  That  this  is  so  is  blear 
from  the  3rd  sub-section  of  section  2.  The  same  snb- 
seotion  says  that  real  estate  shall  be  administered  in  the 
same  manner,  subject  to  the  same  liabilities,  costa,  and 
expenses,  and  with  the  same  incidents  as  if  it  wen 
personal  estate.  There  is  nothing  here  making  tiie 
executors  liable  for  moneys  for  which  they  would 
not  otherwise  have  been  liable,  but  only  the  aaeeta 
available  for  satisfaction  of  the  liabilities  are  inoreaaed, 
and  it  is  reasonable  to  conclude  that  if ,  apart  from 
this  increase  of  assets,  the  executors  are  under  no 
liability,  sudi  increase  was  not  intended  to  create  one. 
Before  considering  whether,  under  such  oiroumstaiioeB 
as  we  have  here,  there  is  any  liability  on  tbe  part  of 
the  executors,  it  is  well  to  notice  the  Srd  aectioii, 
because  it  justifies  the  language  of  the  conveyance 
making  the  freeholds  '*  subject  to  a  charge  for  any 
money  which  the  personal  representatives  are  liable 
to  pay."  Those  ace  the  words  of  the  Act,  and  they 
have  been  taken  from  the  Act  and  put  into  the 
conveyance.  One  therefore  looks  at  the  Act  for 
an  indication  of  what  was  intended  to  be  oharged. 
but  I  observe  that  the  Act  only  permits  the  conveyance 
to  be  made  subject  to  a  charge,  leaving  it  optional  to 
the  executors  whether  they  will  require  that  or  not, 
and  in  consequence  it  is  the  conveyance  and  not  the 
Act  which  creates  the  charge,  if  any  there  be.  I  do 
not  think  the  3rd  section  in  any  way  helps  one  to 
determine  what  the  charge  is. 

Prior  to  the  Act  22  &  23  Yict.  o.  35  (Lord  St 
Leonards  Act)  an  executor  remained  liable  to  orediton 
notwithstandmg  all  precautions  on  the  executor's  part 
and  want  of  notice  of  claims,  and,  indeed,  abKUiite 
safety  could  only  be  obtained  under  an  admioistratian 
judgment.  That  Act,  however,  provided  (section  29) 
that  where  an  executor  has  given  notice  such  as 
would  hisfcve  been  directed  by  the  court  in  an  adminis- 
tration suit,  then,  at  the  expiration  of  the  time 
named  in  sudi  notices,  he  shall  be  at  liberty  to 
distribute  the  assets  and  shall  not  be  liable  for  the 
assets  or  any  part  thereof  so  distributed  to  any 
person  of  whose  claim  such  executors  shall  not  have 
had  notice  at  the  time  of  the  distribution  of  sndi 
assets,  or  part  thereof,  as  the  case  may  be.  In  this 
case  the  executor  has  given  notices  of  the  character 
contemplated  by  the  Act,  and  they  are,  in  my  opinion, 
such  as  would  have  been  given  by  the  court  in  an 
administration  suit  Therefore,  so  far  as  the  personal 
estate  is  concerned,  the  executor  remains  under  no 
liability  if  he  distributes  the  assets  on  the  footioK 
of  there  being  no  claims  of  which  he  has  received 
no  notice.  Applying  this  as  having  regard  to 
section  2,  sub-section  3,  of  the  Land  Transfer  Act, 
1897  I  ought  to  apply  it,  to  real  estate;  the  exemp- 
tion from  liability  is  complete  also  as  regards  that 
Bat  it  remains  to  be  observed  that  the  29th  section 
of  Lord  St.  Leonard's  Act  concludes  with  a  proviso 
that  nothing  in  that  Act  contained  shall  prejudice 
the  right  of  any  creditor  or  claimant  to  foUow 
the  assets  or  any  part  tiiereof  into  the  hands  of 
the  person  or  persons  who  may  have  received 
the  same  respectively.  If  the  result  of  the  two 
Acts  together  is,  as  regards  real  estate,  merely 
to  exempt  the  executors  from  liability  but  to 
leave  the  real  estate  charged,  the  purchaser's 
objection  still  stands  good,  but,  as  already  stated,  real 
assets  could  not  have  been  followed  in  the  hanch  of 
a  purchaser  before  the  lAud  Transfer  Aot»  1897,  and 
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there  18  nothing  in  that  Aofc  to  create  a  right  in  the 
creditors  to  follow  them.  The  proviso  to  section  29 
of  22  &  23  Vict  c.  35  is  not,  therefore,  appUcahle  to 
xeal  estate,  the  law  respecting  which  is,  in  this  par- 
tionlar,  intact. 

I  will  declare,  as  asked  by  the  summons,  that  the 

purchaser    is   not   entitled    to    any   indemnity   in 

respect  of  claims  against  the  testator's   estate   of 

which  the  executors  had  no  notice  at  the  date  of 

the  conveyance,  and  the  purdiaser  must  pay  the  costs. 

Solicitors,  Bobbins,  Billing,  &  Co,,  for  H.  Dymond, 
Bxeter;  Wood,  Bigg,  &  Nash,  for  KiUons,  Mackenzie, 
4:  Hextf  Torquay. 


Chan.  Div.  i 
Byrne,  J.  | 


In  re  Oluttkbbuck. 
Pbllows  v.  Fellows,  (a.) 


May  23. 


Willr— Accumulations  of  rents  and  income^Inveatment  in 
purchase  of  real  estate— Purchase  of  land— Accumula- 
tions Act,  1892  {fio  db  56  Vict,  c.  5S)— Interpretation 
Act  (52  iS:  53  Vict,  c,  63),  s.  3. 

A  directum  to  accumtdate  and  invest  the  rents  and 
annual  income  of  property  to  be  employed  in  the  purchase 
of  real  eitate  is  bad  under  the  Accumulations  Act,  1892. 

In  re  Danson,  Bell  v.  Danson,  [1895]  W.  N.  102, 
discussed. 

Summons. 

This  was  a  summons  on  the  part  of  the  plaintiffs, 
the  executors  and  trustees  of  the  will  of  Thomas 
Glutterbuck  (deceased),  who  died  in  June,  1900,  to 
determine  {inter  alia)  whether  a  trust  contained  in  the 
testator's  will  for  the  accumulation  of  the  income  of  his 
mining  properties  was  valid  to  anv  and  what  extent. 

The  facts  of  the  case  were  as  follow : 

By  his  will  bearing  date  the  22nd  of  April,  1893, 
testator  appointed  the  present  plaintifb  his  executors 
and  trostees  and  devised  {inter  alia)  his  mining 
properties  unto  and  to  the  use  of  his  trustees  upon 
trust  out  of  the  income  arising  therefrom  to  pay 
certain  charges  therein  mentioned  and  subject 
thereto  "upon  trust  to  invest  in  the  Parlia- 
mentary stocks  or  funds  of  the  United  Kingdom 
the  rents  and  jMini^ftl  income  of  my  tninJTig 
property  for  the  period  of  ten  years  computed  from 
my  death  and  during  that  period  to  pay  the  income 
arising  from  such  inves&nents  to  my  nephew 
Algernon  Barlow>  and  I  direct  that  at  the 
expiration  of  that  period  the  whole  of  such 
investments  be  transferred  or  paid  to  my  nephew 
Algernon  Barlow  if  he  be  living,  but  if  he  be 
dead  at  such  expiration  then  the  same  shall  be 
invested  in  the  purchase  of  real  estate  so  as  to  go  idong 
with  my  estate  at  Whittle.  And  subject  to  the  afore- 
said trusts  I  direct  that  my  mining  property  shall 
be  held  upon  trust  for  my  said  nephew  Algernon 
Barlow  for  his  life  with  remainder  upon  trust  for  his 
first  and  other  sons  according  to  seniority  in  tail,  with 
remainder  u^on  trust  for  his  first  and  other  daughters 
respectively  m  tail,  with  remainder  upon  trust  for  my 
own  right  heirs."  And  testator  devised  his  freehold 
estate  at  Whittle  to  the  use  of  Algernon  Barlow  for 
life  without  impeachment  of  waste,  with  remainder  to 
his  first  and  oUier  sons  in  tail,  with  remainder  to  his 
first  and  other  daughters  in  tail,  with  remainder  to 
testator's  right  heirs. 

(a.)  Beported  by  J.  Abthttb  Pbioe,  Esq.,  Barrister- 
at-Law. 


The  defendant  Algernon  Barlow,  as  tenant  for 
life,  claimed  that  he  was  entitled  to  the  immediate 
receipt  of  the  rents  of  the  mining  properties  on  the 
ground  that  in  the  event  of  his  dying  before  the 
expiration  of  the  period  for  accumulation,  the 
accumu'ation  was  for  the  purchase  of  land  only  and 
was,  therefore,  void  under  the  Accumulations  Act, 
1892,  and  that  in  the  event  of  his  survivinsr  the  period  it 
was  an  accumulation  for  his  own  benefit.  The  said 
defendant  A.  Barlowhad  an  infant  daughter,  E.  Eleanor 
Barlow,  who  was  made  a  defendant  to  the  summons. 

The  Accumulations  Act,  1892.  s.  1,  enacts  that  "  no 
person  shall  after  the  passing  of  this  Act  settle  or  dis- 
pose of  any  property  m  such  manner  that  the  rents, 
profits,  or  income  thereof  shall  be  whoUy  or  partially 
accumulated  for  the  purchase  of  land  only,  for  any 
longer  period  than  during  the  minority  of  any  person 
or  persons  who,  under  the  trusts  of  the  instrument 
directing  such  accumulation,  would  for  the  time  being, 
if  of  full  age,  be  entitled  to  receive  the  rents,  profits, 
or  income  so  directed  to  be  accumulated." 

EastuAck,  for  the  plaintifEs. 

Dauney,  for  the  defendant  E.  Eleanor  Barlow. — 
The  word  "  land  "  in  the  Accumulations  Act,  1892,  as 
defined  by  the  Interpretation  Act,  1889,  s.  3,  means 
corporeal  hereditaments :  In  re  Danson,  Bell  v.  Danson, 
[1895]  W.  N.  102.  It  is  not  necessary  for  the  purpose 
of  satisfying  the  trust  in  the  will  for  ^e  purchase  of 
real  estate  that  corporeal  hereditaments  should  be 
purchased. 

Levdt,  K.C.,  and  A,  E.  Ellis,  for  the  defendant 
A.  Barlow. — ^The  direction  to  accumulate  for  the 
purchase  of  real  estate  is  a  direction  to  accumulate 
for  the  purchase  of  land  only,  and  is  void.  The  word 
heredittunents  includes  everything  that  is  capable  of 
being  inherited.  The  alleged  dictum  of  Ghitty,  J., 
in  In  re  Danson  was  probably  a  slip  of  the  reporter.  It 
was  not  necessary  for  the  decision. 

Bowden,  K.C.,  and  (7.  Qurdon;  Carson,  K.C,  and 
E.  8.  Ford;  Borihwick  and  A.  F.  Peterson,  for  other 
parties,  took  no  part  in  the  argument. 

Danney  replied. 

Bybne,  J. — ^The  question  in  this  case  turns  upon 
the  true  construction  to  be  placed  upon  the  Accumu- 
lations Act,  1892.  [His  lordship  read  section  1.]  The 
testator  devised  his  mining  property  upon  trust  after 
paying  certain  charges  to  invest  the  rents  and  annual 
income  thereof  in  the  Parbamentary  stocks  or  funds 
of  the  United  Kingdom  fur  a  period  of  tea  years  to 
be  computed  from  his  death  and  during  tliat  period  to 
pay  the  interest  arising  from  such  investments  to  his 
nephew  Algernon  Barlow.  It  is  therefore  a  putial 
accumulation  that  is  directed.  Then  the  testator 
directs  "  at  the  expiration  of  that  period  the  whole 
of  such  investments  to  be  transferred  or  paid  to  my 
nephew  Algernon  Barlow  if  he  be  living,  but  if  he 
be  dead  then  the  same  shall  be  invested  in  the 
purchase  of  real  estate  so  as  to  go  along  with  my  real 
estate  at  Whittie."  There  is  in  the  case  before  me  no 
minor  in  existence  who  if  of  full  age  would  be 
entitied  to  receive  the  rents,  issues,  and  profits  so 
directed  to  be  accumulated,  and  the  question  is 
whether,  inasmuch  as  there  was  a  direction  to  invest 
in  the  purchase  of  real  estate,  that  direction  comes 
within  the  rule  hit  at  by  the  Accumulations  Act. 

In  order  to  ascertain  the  meaning  of  the  words  "  for 
the  purchase  of  land  only,"  we  must  have  recourse  to 
the  Interpretation  Act,  1889  (52  &  53  Vict  c.  63),  to 
find  out  what  is  the  true  meaning  of  "  land,'*  because 
unless  a  contrary  intention  appears,  the  woi^d  **  land  '* 
will  have  the  meaning  attriouted  to  it  l^  that  Act. 
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Seotion  3  of  that  Act  provides :  ' '  The  expresBion '  land  * 
■hall  indade  mesBiiagea,  tenements,  and  heredita- 
ments, houses  and  bmldings  of  any  tenure."  It  is 
argued  that  the  real  estate  which  by  the  will  is 
directed  to  be  purchased  need  not  necessarily  be  land. 
It  need  not  necessarily  be  land  in  the  ordinary  sense 
of  the  word  land.  The  question  is  whether  you  can 
And  any  real  estate  which  is  not  messuage,  tenement, 
or  hereditament,  house  or  building  of  some  tenure  or 
other.  Mr.  Dauney  admitted  that  he  could  not 
point  out  anything  that  would  not  be  real  estate  and 
would  not  be  covered  by  those  words.  He  could  point 
out  certain  real  estate  which  is  not  land  in  the  ordmary 
sense;  but  none  that  is  not  land  within  the  exclusive 
meaning  to  be  given  to  the  expression  land  by  virtue 
of  the  £iterpretation  Act. 

One  difficulty  has  arisen  in  consequence  of  a  case 
of  In  re  JDanaon,  decided  by  Ghitty,  J.,  when 
he  is  reported  as  saying,  "It  is  not  in  my  view 
possible  to  say  that  the  terms  used  in  the  Act  of  1889 
import  '  money  to  be  laid  out  in  the  purchase  of 
land';  that  could  only  be  effected  by  an  express 
definition  clause.  Land,  therefore,  in  the  definition 
of  the  Interpretation  Act  means  corporeal  heredita- 
ments. That  definition  I  read  into  the  Act  now 
before  me  (the  Accumulations  Act),  whose  words  I 
consequently  find  to  mean  that  which  they  would 
naturally  at  first  sight  appear  to  mean."  That 
expression  was  not  necessary  for  the  determination  of 
that  case  at  all,  because,  as  was  pointed  out  by  the 
learned  judge  then,  you  might  have  a  permanent 
investment  in  Oonsols  by  virtue  of  the  powers  of  the 
Settled  Land  Act,  and  the  decision  would  be  just  as 
good  if  the  judge  had  said  it  meant  corporeal  or 
mcorporeal  hereditaments.  I  think  that  it  would  be 
too  strong  to  safely  import  into  the  report  of  this 
judgment  the  meaning  sought  to  be  put  on  it — 
namely,  that  land  within  the  meamng  of  the 
Accumulations  Act,  1892,  must  mean  corporeal 
hereditaments.  The  judgment  was  not  corrected  by 
the  judge,  and  I  think  that  there  must  be  a  slip  in 
the  report.  Under  these  circumstances  I  think  that 
the  direction  to  lay  out  the  investments  at  the 
expiration  of  ten  years  if  Algernon  Barlow  be  then 
dead  in  the  purchase  of  real  estate  is  bad.  The 
result  is  that  in  any  event  Algernon  Barlow  takes  the 
rents  so  directed  to  be  accumulated. 

Solicitors,  Foniifex,  EewiU,  &  PiU^  for  Nevinwn  ^ 
Barlow,  Malvern,  BlcKk  &  Mobb;  Oldman,  Clabbum 
ik  Co.,  for  WiUon,  Chilberi,  ds  Co,,  Norwich ;  Hordisty, 
Bhodee,  di  HardUty. 


Chan.  Div.       ) 
Cozens-Hardy,  J.  j 


May  7,  8,  17. 


Meabs  v.  Callendeb.  (a.) 

LandiUjrd  and  tenant — Bemovahle  fixttirea — Fruit  trees — 
OUushouaes —  Compenaaiion  —  Agrictdtural  Holdings 
{England)  Act,  1883  (46  cfc  47  Vict.  c.  61),  m.  3,  34, 
54,  55,  60 — Market  Oardenera*  Compenaation  Ad, 
1895  (58  &  59  Vict.  c.  27),  aa.  3,  4,  6. 

Where  a  market  gardener  has  erected  glaaahouaea  for 
the  purpoaea  of  hia  trade  he  may,  in  the  absence  of  a 
covenant  in  hia  lease  to  the  contrary,  remove  them  aa 
trade  fixtures  at  the  end  of  hia  tenancy. 

Where  a  clauae  in  a  lease  giDea  power  to  the  tenant  to 

(a.)  Beported  by  W.   Mobbis  Cabteb,   Esq., 
Barrister-at-Law* 


convert  meadow^land  into  an  orchard,  auck  a  clause 
constitutes  the  consent  in  writing  of  the  landlord  required 
by  section  3  of  the  Agricultural  Holdings  {England)  Ad, 
1883,  and  entitles  the  tenant  to  daim  compmaation  for 
orchard  trees  planted  by  him. 

If  the  said  Act  is  excluded  by  the  lease,  such  exduiiom 
is  good  as  regards  sedion  34  of  the  Act,  and  is  not,  to 
that  extent,  nit  by  sedion  55. 

Sedion  4  of  the  Market  Gardeners*  Compensation  Act, 
1895,  gives  no  right  to  compensation  except  in  respect  of 
improvements  made  after  the  Ad* 

Action. 

About  twenty  years  ago  Mr.  Joseph  Mears  bought 
of  Mr.  Wiltshire  a  farm  called  Kingwood  Fann*  in 
Oxfordshire.    It  was  a  purely  agricuKnral  holding. 

For  some  few  years  he  occupied  the  farm,  bat  on  the 
17th  of  August,  1887,  he  granted  a  lease  of  it  to  the 
defendant  for  seven,  fourteen,  or  twenty-one  years, 
from  Michaelmas,  1887,  at  the  yearly  rent  of  £165. 

The  lease  contained  the  usual  covenants  applicable 
to  a  small  farm  and  farmhouse,  and  in  addition  the 
following  provisions,  which  were  not  in  conunon 
form :  *'  (10)  Subject  to  clause  14,  the  tenant  shall 
not  break  up  or  convert  into  tillage  any  meadow  or 
pasture  land  without  the  hmdlord's  written  consent, 
and  if  he  shaU  do  so  he  shall,  during  the  remainder  of 
the  tenancy,  pay  the  additional  yearly  rent  of  £50  lor 
every  acre  of  land  which  shall  be  so  broken  up  or  con- 
verted into  tillage,  and  so  in  proportion  for  any  less 
quantity  than  an  acre,  such  additional  rent  to  be 
payable  half-yearly  on  the  days  aforesaid,  and  to  be 
recoverable  by  distress  or  otherwise  as  rent  hereby 
reserved,  and  generally  the  tenant  shall  manage  and 
cultivate  the  farm  in  a  husbandlike  and  in  the  best 
manner,  so  as  not  to  impoverish  any  part  thereof,  and 
shall  leave  the  same  at  tiie  end  of  the  tenancy  in  good 
heart  and  condition.  (11)  If  the  landlord  shall  at 
any  time  during  the  said  term,  by  agreement  with 
the  tenant,  expend  any  money  in  draining,  building, 
or  other  permanent  improvements  on  the  said  premises, 
the  tenant  shall  during  the  said  term  pay  to  the  land- 
lord interest  on  the  sum  expended  after  tiie  rate  of  £5 
per  centum  per  annum,  sudi  interest  to  be  consideced 
as  additional  rent,  and  to  be  recoverable  as  suoh  by 
distress  or  otherwise.  (12)  The  tenant  shall  not  in  the 
last  year  of  the  tenancy  prepare  and  sow  with  a  white 
com  crop  more  than  one-half  part  of  the  arable  land. 
(13)  In  tne  last  year  of  the  tenancy  the  landlord  or 
his  incoming  tenant  shall  be  at  liberty  to  enter  upon 
the  lands  for  a  wheat  season  so  soon  as  the  crop  for 
that  year  is  cleared  off,  in  order  to  prepare  the  same 
for  such  season,  and  may  also  sow  seeds  ameng  the 
Lent  or  summer  com,  which  the  tenant  shall  harrow 
in ;  and  the  tenant  shall  also  leave  gratis  for  the  land- 
lord or  his  incoming  tenant  all  the  roots  remaining 
unconsumed  in  the  ground,  and  also  all  improvements 
made  by  the  tenant,  and  all  cultivations,  dressings* 
and  (manures,  in  consideration  of  no  daim  being 
made  by  the  landlord  for  similar  matters  on  the 
tenant  now  entering.  (14)  The  tenant  may  at  any 
time  during  the  said  term,  at  his  own  cost,  extend 
the  present  kitchen  garden,  part  of  tiie  said  premises, 
eastwards  across  the  full  extent  of  the  pasture  field 
surrounding  the  said  house  by  a  line  at  right  angles 
with  the  present  kitchen  garden  wall,  and  also  at 
the  like  cost  convert  into  an  orchard  so  much  of 
the  meadow  land  surrounding  the  said  house  as  he 
may  think  proper.  (21)  The  Agricultural  Holdings 
(England)  Act,  1883,  shall  not  apply  to  the  contraot 
of  tenanc^.'* 

Shortly  after  the  lease  the  defendant  converted 
part  of  the  meadow  surrounding  the  house  into 
an  orchard.  There  were  at  the  commencement 
of  the  action  upwards  of  1,200  trees  in  the  orchard 
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— ^applei,  pean,  plxuns,  and  cherries — in  good  bearing 
condition.  These  troes,  though  not  capable  of 
zemoYaly  were  worth  seyeral  hundred  pounds  to  any- 
one taldng  the  farm.  The  defendant  also  erected 
ten  glasshouses,  in  which  grapes,  peaches,  nectarines, 
tomatoes,  and  strawberries  were  grown.  From  these 
liouses  he  supplied  fruit  to  Beading  and  also  to 
Covent  Garden,  and  he  carried  on  the  trade  of  a 
market  gardener  on  the  premises  with  considerable 
success,  and  with  the  full  knowledge  of  his  landlord. 
The  defendant  gave  notice  to  quit  the  farm  at 
Michaeknas,  1901,  and  he  claimed  the  right  to  remove 
the  houses  and  to  have  compensation  for  the  orchard 
trees.  He  pulled  down  throe  houses  before  action 
brought,  and  the  question  raised  in  this  action  was 
whether  the  plaintiff,  who  was  the  present  reversioner, 
could  take  the  benefit  of  the  orchard  trees  and  of  the 
remaining  houses  without  making  any  compensation 
or  payment  for  the  same.  As  to  one  of  the  houses 
which  had  concrete  sides  and  which  was  erected  in  or 
shortly  after  1893,  the  glass  s^an  roof  was  not 
attached  in  such  a  way  as  to  constitute  it  part  of  the 
freehold.  It  substantially  rested  by  its  own  weight 
upon  the  concrete  wall,  and  it  could  be  lifted  up  and 
removed  without  in  any  way  pulling  to  pieces  or 
damaging  the  walls.  As  to  the  other  houses,  wooden 
piles  were  driven  into  the  ground,  on  the  top  of  which 
wide  sills  were  placed  which  supported  the  glass  span 
roofs,  except  in  the  case  of  the  vinery,  where  there 
was  a  lean-to  roof.  The  roofs  were  nailed  to  the 
Bills  or  backings,  which  in  turn  were  nailed  to  the 
posts. 

Eve,  K.0„  and  J.  G.  Wood,  for  the  plaintiff.— 
Olause  13  binds  the  tenant  to  leave  roots  and  all 
improvements ;  he  was  let  into  the  tenancy  without 
any  valuation,  and  it  was  tiie  intention  that  he  should 
go  out  without  any  vcJuation ;  Uie  contract  excludes 
tHe  Agricultural  Moldings  Act.  Section  55  of  that 
Act  is  limited  to  the  exclusion  of  tenants'  rights 
imder  sections  1  and  3,  and  not  of  those  under 
section  34,  which  is  the  section  in  point  here.  The 
glasshouses  are  not  trade  fixtures,  nor  are  they 
chattels  capable  of  removal  without  losing  their 
original  character:  Whitehead  v.  Bennett,  6  W.  B. 
351,  27  L.  J.  Ch.  474;  Wake  v.  Hall,  31  W.  E.  585, 
7  Q.  B.  D.  295, 8  App.  Oas.  195 ;  Eltvea  v.  Maw,  3  East 
38.  Tne  trees  cannot  be  removed,  they  were  not 
planted  to  be  replanted  and  sold  as  young  plants, 

Vernon  Smith,  K,0,,  and  A.  F.  Peterson,  for  the 
defendant. — We  do  not  daim  removid  of,  but  com- 
pensation for,  the  trees  under  sub-section  11  of 
Part  L  of  Schedule  I,  of  the  A^culturid  Holdings 
Act;  clause  14  in  the  lease  gives  the  consent  in 
writing  required  by  section  3.  As  to  Uie  glass- 
houses, olause  13  does  not  apply,  as  they  are  not 
''similar  matters."  By  general  law  we  can  remove 
those  placed  on  concrete  as  trade  fixtures  {King  v. 
OtUey,  1  B.  &  Ad.  161;  Wanahrough  v.  Maton, 
4  Ad.  &  E.  884),  and  also  the  other  houses  connected 
with  the  land :  Penton  v.  Rohart,  2  East  88 ;  Dean  v. 
Allalley,  3  Esp.  11.  The  cases  cited  on  the  other  side 
referred  to  soud  and  substantial  brick  buildings.  Li 
the  alternative  we  claim  to  come  under  section  4  of 
the  Market  Gardeners*  Ck>mpensation  Act,  1895,  in 
conjunction  with  section  3,  sub-section  1,  of  the 
Agnoultural  Holdings  (England)  Act,  1883. 

Eve,  K.C,  in  reply.— As  to  the  trees,  the  landlord 
could  withold  the  consent  required  in  section  3,  for  he 
could  give  an  illusory  compensation  merely.  Here  ^e 
tenant  nas  had  his  compensation  in  anticipation  because 
he  entered  without  giving  compensation*  As  to  the 
houses,  if  they  are  tenant's  fixtures  they  fall  within 
clause  13,  and  will  have  to  be  delivered  up :   West  v. 


Blakeway,  2  Man.  &  Or.  729,  at  p.  756.  The  true  test 
as  to  removal  is  not,  will  the  removal  interfere  with 
the  sou,  but  can  the  fixture  be  removed  as  an  integral 
fixture  without  being  knocked  into  pieces— that  is, 
without  losing  its  cbattel  character. 

Cozens-Habdy,  J.,  after  stating  the  facts,  read  the 
following  judgment :  It  is  contended  on  the  part  of 
the  plaintiff  that  the  defendant  is  bound  to  leave  the 
orchard  and  all  the  houses  without  daiming 
compensation.  On  the  other  hand,  the  defendant 
claims,  both  at  common  law  and  under  the 
Agricultural  Holdings  (England)  Act,  1883,  as 
enlarged  by  the  Market  Gardeners'  Oompensation 
Act,  1895,  to  be  entitled  to  remove  or  to  have 
compensation  for  all  tiie  glasshouses,  and  he  claims 
under  those  Acta  or  one  of  them  to  be  entitled  to 
compensation  for  the  orchard  trees. 

It  will  be  convenient  to  consider — ^first,  what 
are  the  rights  of  the  parties  irrespective  of  the 
Acts  of  1883  and  1895,  and  next  to  what  extent 
their  rights  are  moK^ed  or  affected  by  those 
Acts.  Now  at  common  law  it  is  plain  that  the 
defendant  could  not  cut  down  or  remove  the 
orchard  trees  or  claim  compensation.  But,  as 
to  the  glasshouses,  a  much  more  difficult  question 
arises.  If  erected  for  the  mere  purpose  of  pleasure 
and  ornament,  and  not  for  the  purpose  of  a 
trade,  they  would  not  be  removable:  Buxkland  v. 
Butterfield,  2  Br.  &  B.  54 ;  Jenkins  v.  Gething,  2  J.  &  H 
520.  If,  however,  they  were  erected,  as  in  the 
present  case,  by  a  market  gardener  for  the  purposes  of 
his  trade,  different  considerations  arise.  £i  Penton  v. 
Rohart,  2  East,  88,  Lord  Kenyon  intimated  a  strong 
opinion  in  favour  of  the  tenant :  "  The  old  cases  upon 
this  subject  leant  to  consider  as  realty  whatever  was 
annexed  to  the  freehold  by  the  occupier,  but  in 
modem  times  the  leaning  has  always  been  the  other 
way — ^in  favour  of  the  tenant  in  support  of  the 
interests  of  trade,  which  is  become  the  pillar  of  the 
State.  What  tenant  will  lay  out  his  money  in  costly 
improvements  of  the  land  if  he  must  leave  everything 
behind  ^^-m  whidi  can  be  said  to  be  annexed  to  it? 
Shall  it  be  said  that  the  great  gardeners  and  nursery^ 
men  in  the  neighbourhood  of  this  metropolis,  who 
expend  thousands  of  pounds  in  the  erection  of  green- 
houses and  hothouses,  &c.,  are  obliged  to  leave  all 
these  things  upon  the  premises,  when  it  is  notorious 
that  they  are  even  permitted  to  remove  trees,  or  such 
as  are  likely  to  become  such,  by  the  thousand  in  the 
necessary  course  of  their  trade  P  If  it  were  otherwise 
the  very  object  of  their  holding  would  be  defeated. 
This  is  a  description  of  property  divided  from  the 
realty."  On  the  other  hand.  Lord  EUenborough,  in  the 
leading  case  of  Elwes  v.  Maw,  3  East,  38,  did  not 
approve  of  Lord  Kenyon's  observations,  at  least  in  so 
far  as  they  might  be  taken  to  apply  to  agriculture: 
"He" — ».6.,  Lord  Kenyon— " certainly  seems,  how- 
ever, to  have  thought  that  buildings  erected  by 
tenants  for  the  purposes  of  farming  were^  or,  rather, 
ought  to  be,  governed  by  the  same  rules  which  had 
been  so  long  judiciously  holden  to  apply  in  the  case 
of  buildings  for  tiie  purposes  of  trade.  But  the  case 
of  buildings  for  trade  has  been  always  put  and 
recognized  as  a  known  allowed  exception  from  the 
general  rule  which  obtains  as  to  other  buildings."  I 
am  not  satisfied  that  Lord  EUenborough  dissented 
from  Lord  Kenyon's  view,  so  far  as  market  gardeners 
were  concerned.  If,  however,  there  be  any  difference 
between  Lord  Kenyon  and  Lord  EUenborough,  I 
prefer  the  view  that  glasshouMS  erected  by  a  nursery- 
man for  the  purposes  of  carmng  on  his  trade  may  be 
removed.  The  dicta  of  Lord  BramweU  in  Wc^  v.  nail 
supports  this  view.  Moreover,  the  whole  tendency  of 
the  courts  in  recent  years  has  been  to  enlarge  the 
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rights  of  tenaDta  in  respect  of  flxtores.  Nor  do 
I  oonsidar  that  there  is  aoything  in  Kindersley, 
y.G.'s,  jadgment  in  Whitehead  t.  Bennett,  which 
ought  to  lead  me  to  a  contrary  condosion. 
UnleBS,  therefore,  the  defendant  is  precluded  by 
some  covenant  in  the  lease.  I  think  he  is  entitled 
to  remove  the  glasshouses.  But  it  is  contended  that 
by  dause  13  the  defendant  is  bound  to  leave  all  the 
houses  without  olaimiog  any  compensation  from  the 
plaintiff,  these  houses  being  "improvements"  made 
by  the  tenant  witbin  the  meaning  of  clause  13.  Upon 
the  whole  I  do  not  think  this  contention  can  prevaiL 
I  think  dause  13  only  applies  to  "  similar  matters  '* 
to  those  in  respect  of  wnich  the  landlord  made  no 
claim  when  the  defendant  entered — ^in  other  words, 
to  the  tillages,  &c.,  in  respect  of  which,  according 
to  the  custom  of  the  connt^,  payment  would  other^ 
wise  have  to  be  made  to  an  outgoing  tenant  of  an 
agricultural  holding.  I  cannot  read  them  as  apply- 
ing to  extensive  houses  of  the  nature  of  trade  fixtures 
erected  by  a  market  gardener  on  the  property. 

The  next  question  is  as  to  the  effect  of  the  Acts  of 
1883  and  1895.    Now,  the  Act  of  1883  divides  improve- 
ments into  three  classes— (1}  those  to  which  the  con- 
sent of  the  landlord  is  reqmred ;  (2)  those  in  respect 
of  which  notice  to  the  landlord  is  required ;  and  (3) 
those   which   require   neither    consent   nor   notice. 
By     section     3     compensation     under     the     Act 
is  not  payable  in  respect  of  improvements  of  the 
first  class,  unless  the  landlord  has  previously  consented 
in  writing  to  such  improvement,  and  any  such  con- 
sent may  be  given  by  the  landlord  unconditionally  or 
upon  such  terms  as  to  compensation  or  otherwise  as 
may  be  agreed  upon  between  the  landlord  and  the 
tenant,  and  in  the  event  of  any  agreement  being  made 
between  the  landlord  and  the  tenant  any  compensa- 
tion payable  thereunder  shall  be  deemed  to  be  sab- 
stituted   for   compensation   under    this    Act*     The 
improvements  of  the  first  class  indude  planting  of 
orobards  or  fruit  bushes  and  erection  or  enlargement 
of  buildings.     By  section  34  where  after  the  com- 
mencement  of   the   Act   a   tenant    affixes    to    his 
holding  any  engine,  machinery,  fencing,  or  other 
fixture,  or    erects    any  building   for   which   he   is 
not  under  this  Act  or  otherwise  entitled  to  com- 
pensation, then  such  fixture  or  buildings  shall  be 
the  property  of,  and  be  removable  by,  the  tenant 
before  or  within  a  reasonable  time  after  the  termina- 
tion of  the  tenancy.    There  are  provisions  to  which  I 
need  not  refer  in  detail  by  virtue  of  which  the  tenant 
removing  must  make  good  all  damage  and  give  the 
landlord  one  month's  notice  so  as  to  enable  the  land- 
lord to  dect  to  purchase.    By  section  54  the  Act 
applies  to  a  holding  such  as  the  defendant's.    By 
section   55  any  contract,    agreement,    or    covenant 
made  by  a  tenant  by  virtue  of  which  he  is  deprived  of 
his  right  to  daim  compensation  under  this  Act  in 
respect  of  any  improvement  mentioned  in  the  first 
schedule  hereto  (except  an  agreement  providing  such 
compensation  as  is  by  this  Act  permitted  to  be  sub- 
stituted for  compensation  under  this  Act)  shall,  so 
far  as  it  deprives  him  of  such  right,  be  void  both  at 
law  and  in  equit^r.    By  section  60  what  I  may  call 
the  common  law  rights  of  tiie  tenant  are  presenred. 
I  am  rdieved  from  the  necessity  of  consiaering  the 
effect  of  section  4  of  the  Act  of  1895,  which  confers 
certain  benefits  upon  market  gardeners  holding  under 
a  current  tenancy.    For  since  this  case  was  argued 
before   me    it   has   been   hdd   by   the    Houss   of 
Lords   in    CaUander   v.  Smith,  Ct.    of   Sees.   Gas., 
5th    series,    vol.  2,    1140,   that   under   a   precisdy 
similar  section  in  the  Market  Gardeners'  Compensa- 
tion (Scotland)  Act,  1897,  no  ri^ht  to  compensation 
is  given  except  in  respect  of  improvements  made 
after  the  Act.    The  consequence  is  that  I  must  put  i 


aside  the  Act  of  1895,  and  consider  only  the  Axa^t  of 
1883.  Now  as  to  the  glasshouses,  the  written 
consent  of  the  landlord  was  not  obtained,  9gM,  the 
Act  does  not  hdp  the  plaintiff.  The  attempt  io.  the 
lease  to  exdude  the  Act  of  1883  suoceeds  as  to 
section  34,  which  is  not  hit  by  section  55.  Bixt  tbe 
landlord's  consent  in  writing  to  planting  the  oreli«rd 
was  given  by  the  lease,  and  there  is  nothiofif  in 
dause  13  which  sufficed  to  deprive  the  tenant  of  bis 
statutory  right  to  compensation.  If,  however,  n&y 
view  of  the  true  construction  of  daose  13  is  not 
correct,  then  it  seems  to  me  that  section  55  o£  the 
Act  of  1883  applies,  and  that  the  contract^  bj 
which,  on  that  hypothesis,  he  is  said  to  be  depciwed 
of  his  right  to  daim  compensation  is  void  both  ftt  Ia'w 
and  in  equity.  A  landlord  cannot  impoie  sss  e 
condition  of  his  consent  the  term  that  no  oompeofle^ 
tion  shall  be  paid.  The  Act  prohibits  thia.  ^  Hie 
result  is  that,  in  my  opinion,  the  plaintiff  fails  in  Ina 
contentions,  and  the  action  must  be  diHfniwind  "*' 
costs. 


^vitii 


Adiion  dismiseed. 

Solictors,  Coode,  Kingdon,  &  0(^n ;  Drake,  Bon^  A 
Barton. 


Ohan.  Div.  j  j^e  11,  12. 

Buckley,  J.  j 

Ohaplut  &  Ck).  (Limited)  v.  Matoe,  Aij>xbmbv» 

AND  COUNOILLOES  OF  WeSTMDTSTKR.  (a.) 

Metropolis  —  Management  —  Highway  —  Obatrudwn  — 
Lamp-poat—Uae  of  street  hy  adjoining  occupiers- 
Private  right— Special  individual  interest-— Metropolis 
Management  Act,  1855  (18  &  19  Vict.  c.  120),  s.  ISO. 

The  placing  of  a  post  in  a  highway  which  interferes 
with  the  use  of  the  highway  by  the  occupier  of  premises 
abutting  on  the  highway  to  the  maximum  of  his  con- 
venience is  not  an  inierference  with  his  private  righi, 
but  wUh  his  public  rights,  if  any,  although  he  has  such 
a  special  individual  interest  as  to  be  able  to  sue  to  enforce 
those  public  righU,  if  any,  without  joining  the  Attorney- 
General  aa  a  party. 

A  local  atUhority,  acting  in  good  faith  and  mak*nga 
reasonable  use  of  their  statutory  autJiority,  cannot  be  sued 
by  an  adjoining  occupier  for  interfering  with  his  con- 
venient use  of  the  highway. 

The  defendarUs,  acting  under  section  130  of  tM 
Metropolis  Management  Act,  1855,  proposed  to  set  up  a 
lamp-post  in  a  particular  place  in  a  London  street  where 
the  plaintiffs  occupied  business  premises.  The  plaintiffs 
alleged  that  a  lamp-post  in  that  place  would  interfere 
with  the  use  they  had  been  accustom^  to  make  of  Vie 
highway  for  loading  and  unloading  their  goods,  and  they 
asked  for  an  injunction  to  restrain  the  defendants. 

Held,  that  in  the  absence  of  bad  faith  being  shown  on 
the  part  of  the  defendants,  the  court  would  not  interfere 
with  their  discretion,  and  tlie  injunction  was  refused. 


This  was  an  action  by  a  company  canying  on 
business  in  premises  in  Villiers-street,  Strand,  London, 
to  prevent  the  local  authority  from  erecting  a  lamp- 
post in  the  street  near  their  premises. 

Villiers-street  is  a  street  which  runs  north  and 
south  iomiediatdy  on  the  eastern  side  of  Oharinff 
Cross  Railway  Station,  and  it  has  a  slope  downwards 
from  nosth  to  south.  v     *-     i. 

The  plaintiffs  were  wine  and  spirit  menmanta,  who 

(a.)  Beported  by  NkVillb Tbbbutt,  Esq.,  Barrister- 
at-Law. 
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)  lemees  of  oertun  oellin  ranning  m  ooDBiderable 
diBtaTioe  along  ViUiera-street  both  to  the  north  and, 
to  a  alk^ht  extent,  to  the  soath  of  a  passage-way 
called  GraTen-passage,  which  runs  east  and  west 
from  Yillieni'Street  under  Charing  Cross  Bailway 
Station,  and  their  offioes  were  situate  on  the  western 
aide  of  Yilliers-streety  immediately  south  of  Craven- 
passage.  The  frontage  of  their  premises  upon 
V  illiers-street  was  37ft.  6in.,  and  Craven-passage  was 
soft.  wide.  ^^ 

Tlie  defendants  stated  they  had  a  large  business 
and  that  many  of  their  vans  were  daily  discharging 
or  receiving  goods  from  their  cellazs  and  premises. 
They  were  accustomed  to  have  three  vans  or  drays 
in  the  street  at  one  time.  One  received  empties  from 
a  door  upon  the  southern  part  of  the  premises; 
another  unloaded  casks  higrher  up  the  street ;  and  a 
third  stood  higher  up  stiU  from  which  goods  were 
carried  by  hand.  The  middle  van  or  dray  carried 
heavy  casks  of  fifteen  or  sixteen  hundredweight,  and 
this  was  unloaded  by  a  **  slide  "  or  '*  pulley  "  from 
the  tail  of  the  dray,  which  had  to  be  turned  so  that 
the  slide  pointed  towards  the  rise  of  the  slope,  other- 
wise the  casks  got  out  of  hand.  The  end  of  the  slide 
oame  near  the  midde  of  Craven-passage. 

In  or  soon  after  the  summer  of  1899  the  Corpora- 
tion of  Westminster,  or  their  predecessors,  the  v  estiy 
of  St.  Martin's-in-the-Fields,  determined  to  light 
Yilliers-street  by  electricity,  and  for  that  purpose 
they  erected  certain  standards  or  lamp-posts  to  hold 
the  lights.  They  were  minded  to  put  one  of  these 
standards  or  lamp-posts  on  the  western  side  of  the 
street  opposite  the  centre  of  Craven-passage,  and 
they  did  in  fact  erect  as  a  trial  a  temporary  post 
there,  which  after  standing  two  months  was  taken 
down« 

This  arrangement  of  the  plaintiffs  of  having  three 
vans  at  work  in  the  street  at  one  time  necessitated  the 
end  of  the  slide  of  the  middle  van  being  brought  up 
nearly  to  the  place  of  the  proposed  post,  with  the 
result,  as  stated  by  the  pIainti£Bi,  that  there  was 
danger  that  the  men  in  unloading  tiie  van  might  get 
pinned  between  the  cade  and  the  post. 

The  plaintiffs  contended  that  the  defendants  had 
no  right  to  place  the  standard  in  the  position  pro- 
posed, having  regard  to  the  inconvenience  and  danger 
thus  caused  to  them  and  to  their  men.  They  suggested 
that  instead  of  having  a  lamp-post  the  lamp  should  be 
suspended  from  a  bncket  mscened  to  their  premises, 
and  itsf  offered  facilities  for  this  being  done.  This 
suggestion  was  not  accepted  by  the  defendants,  and 
the  plaintiffs  brought  this  action  asking  for  an  injunc- 
tion to  restrain  the  defendants  from  placing  or  erecting, 
and  permitting  to  remain  erected,  any  structure  or 
post  on  the  west  side  of  YiUiers-street  in  such  a 
position  as  to  cause  obstruction  to  them  as  occupiers. 
The  action  was  heard  without  pleadings. 

IT.  Terrell,  K.C.,Hatfteld  Green,taidE.J.M.  Chaplin, 
for  the  plaintiffs.— The  defendimts  are  committing  a 
common  law  nuisance  by  their  lamp-post,  and  they 
are  not  authorized  to  do  this.  The  Act  oxdy  author- 
ises them  to  put  up  lamps  where  they  can  do  so  with- 
out committing  a  nuisance :  Vernon  v.  8t,  Jcmea't  Vestry, 
29  W.  B.  222,  16  Ch.  D.  449 ;  Metropolitan  Asylums 
District  Board  v.  Hill,  29  W.  B.  617,  6  App.  Cas.  193. 
They  are  interfering  with  the  access  of  the  pUfntiffff 
to  their  premises,  and  thus  with  their  private  right : 
AUomMf-GenercU  v.  Conservators  of  Thames,  11  W.  R. 
163,  1  Hem.  &  MUl,  1,  at  p.  32  ;  Lyon  v.  Fishmongers* 
Company,  25  W.  B.  165,  at  p.  167,  1  App.  Cas.  662,  at 
p.  675;  Fritz  v.  Hobson,  28  W.  B.  459,  14  Ch.  D,  542. 

Astbwry,  K.C.,  and  A,  dB.  Terrell,  for  the  pUinfiffa 
—The  defendants  are  authorized  and  reqpiired  by  the 


Metropolis  Management  Act,  1885,  s.  130,  to  set  up 
lamp-posts  in  the  street,  and  unless  they  are  ^own  to 
be  actmg  in  bad  faith,  which  is  not  suggested*  they 
may  put  their  lamp-post  where  they  think  best: 
Goldberg  &  Son  (Limited)  v.  Mayor,  dhc,  of  Liverpool,  82 
L,  T.  Bep.  362,  48  W.  B.  Dig.  191. 

H>  Terrell  in  reply. — ^In  Goldberg  A  Son  (Limited) 
V.  Mayor,  &c,,  of  Liverpool  the  statute  authorized  the 
defendants  to  do  the  particular  act  complained  of. 

Btjoklby,  J. — Haviug  regard  to  what  I  am  going 
to  say,  I  do  not  think  that  it  is  within  my  province 
to  ascertain  whether  the  defendants  might  or  might 
not  have  reasonably  accepted  the  sugg^estion  of  the 
plaintiffs  that  the  lamp  should  be  suspended  from  a 
bracket.    The  defendants  say  the  position  of  the  pro- 
posed standard  lamp  is  the  most  convenient,  in  fact 
the  only  convenient  position  for  it,  and  it  is  for  them 
to  decide  where  the  ^ts  or  brackets  are  to  be  placed, 
if  at  aU.    The  plaintiffs  in  substance  set  up  a  supposed 
right  to  have  this  particular  portion  of  the  highway 
so  kept  as  that  they  shall  be  easily  able  to  have  three 
vans  loading  or  umoadhiff  opposito  their  premises  at 
one  time.    That  supposed  right  is  based  on  this,  that 
the  plaintiffs'  claim  to  have  part  of  the  highway  so 
kept  as   that   they  shall   be   able  to  exercise  this 
supposed  ri^ht  of  using  it  to  the  maximuni  of  their 
own  convenience.    I  do  not  think  that  they  have  any 
snc^  right.    It  has  been  put  forward  that  they  have 
some  private  right  here.    I  thiuk  not.  The  right  they 
claim  is  a  right  which  they  enjoy  in  common  with  all 
other  members  of  the  public  to  use  the  highway. 
They  have  a  special  individual  interest  in  the  public 
right  which  enables  them  to  sue  without  joinii^  the 
Attorney-General  as  plaintiff,  inasmuch  as,  by  reason 
of  the  neighbourhood  of  their  premises,  they  use  this 
part  of  the  highway  more  than  other  people,  but  it  is 
not  a  private  right.    I  apprehend  that  a  person  who 
owns  premises  abutting  on  a  highway  does  enioy  as  a 
private  right  the  right  of  stepping  from  his  own 
premises  on  to  tiie  hi^way,  and  if  any  obstruction  is 
placed  in  his  doorway  or  gateway,  so  as  to  prevent  him 
doing  this,  it  is  an  interference  with  a  private  right :  see 
the  judgmentof  LordHatherley,  whenPage  Wood,  Y.C, 
in  Attorney-General  v.  Conservators  of  the  River  Thames, 
of  Lord  Cairns  in  Lyon  v.  Fishmongers'  Company,  and 
of  Fry,  J.,  in  Fritz  v.  Hobson,    It  appears  to  me  that 
the  former  of  these  cases  is  exactly  m  point,  applying 
it  by  analogy.    The  proposed  lamp-post  is  an  obstruc- 
tion to  the  highway  adjoining  the  premises  of  the 
plaintiffB,  but  no  obstruction  of  their  private  right  of 
steppinsrfrom  the  highway  on  to  their  premises.  Then 
the  plamtiffs  say  Uiat   the   lamp-post  will   be  an 
obstruction  to  the  highway,  and  as  such  a  common 
law  nuisance.  But  under  the  Metropolis  Management 
Act,  1855,  s.  130,  a  stetutory  duty  is  cast  upon  the 
defendants  to  cause  the  streets  to  be  lighted,  and  for 
that  purpose  that  they  '*  shall  maintain,  or  set  up  and 
maintain,  a  sufficient  number  of  lamps  in  everv  such 
street."    Their  bona  fides  in  wliat  tney  are  doing  is 
not  questioned.    What  they  say,  and  it  commends 
itself  to  one's  common  sense,  is  tiiat  when  you  put  up 
a  physical  obstruction  the  cardinal  question  is.  How 
far  IB  that  obstruction  from  the  next  obstruction  P 
The  proximity  of  the  two  points  will  to  a  greater  or 
less  extent  increase  the  difficulty  of  circulation.    They 
say  that  this  particular  fixed  point  is  at  a  greater 
distance  than  any  other  position  that  they  can  take 
from  another  fixed  point.    If  they  put  the  lamp-post 
in  the  middle  of  Craven-passage  at  the  edge  of  the 
kerb,  it  is  at  a  greater  distance  from  the  plaintiff's 
premises,  and  at  a  greater  distance  from  the  next 
adjoining  premises  to  the  north  than  if  placed  any- 
where else.    And  if  tiiey  place  it  rather  more  towaras 
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the  north---that  ia,  not  immediately  opposite  CraTen- 
passage—it  would  not  light  tiie  passage  so  well.  The 
duty  of  lighting  the  passage  is  cast,  not  upon  the 
defendants,  but  upon  the  railway  company,  but 
they  might  very  well  consider  the  fact  that 
if  they  placed  the  lamp  at  the  side  it  would 
cast  a  shadow  down  the  passage.  They  are 
therefore  selecting  a  position  which  in  their  dis- 
cretion they  think  best  for  the  couYenience  of  the 
public.  Now  theplaintifiE^B'  right  is  to  use  this  portion 
of  the  highway  for  loading  and  unloading  their  goods 
reasonaUy  in  common  with  the  rest  of  the  public 
The  hiffhway  has  under  the  statute  to  be  lighted, 
and  lighted  if  necessary  by  fixed  obstructions,  and  it 
appears  to  me  that  the  plaintifb  cannot  set  up  an 
individual  interest  in  this  public  right  against  the 
reasonable  use  by  the  defendants  of  their  statutory 
authority.  I  agree  that  the  local  authority  must  not 
so  use  their  powers  as  to  commit  a  nuisance.  They 
ought  to  use  it  so  as  to  benefit  all  the  members  of  the 
public  whom  they  have  to  consider  reasonably  to  the 
best  of  their  judgment ;  and  I  think  that  they  may, 
for  the  benefit  of  all,  affect  to  some  extent  the 
convenience  of  one.  Now  a  word  as  to  the  evidence. 
[His  lordship  then  reviewed  the  evidence  as  to  the 
obstruction  caused  by  tiie  temporary  post,  and 
continued :]  I  arrive,  therefore,  at  the  oondusion  that 
the  erection  of  the  proposed  post  will  be  in  no 
reasonable  sense  an  oDstoiction  to  the  plainti£b  in 
unloading  their  goods  at  the  entrance  of  the  passage. 
It  is  obvious  that  it  will  to  some  extent  affect  the 
elasticity  of  their  operations,  but  that  is  all  that  can 
be  said.  It  seems  to  me  that  both  upon  the  law  and 
the  iacU  the  action  fails,  and  I  dismiss  it  with  costs 
as  between  solicitor  and  client. 

Attum  dismissed. 

Solicitors  for  the  plaintiffs,  Dale,  Newman,  &  Hood. 

Solidton  for  the  defendants,  Fladgaie  &  Co. 


April  17,  18  ;  May  23. 


Chan.  Div.  j 
Joyce,  J.    i 

In  re  Du  Boohbt. 
Mawsel   v.   Allbn.  (o.) 

Will—  Construction  —  Illegitimate  children  —  Ileptde — 
Child  born  after  the  date  of  the  will,  hut  he/ore  the 
death  of  testator. 

Following  Holt  v.  Sindrey,  17  IF.  B,  249,  L.  B,  7 
Eq.  170,  and  Hill  v.  Crook,  22  W.  R.  137,  L.  E.  6 
H.  L.  266,  illegitimate  children  horn  hefwe  the  date  of 
a  will,  who  have  acquired  the  repute  of  being  the  children 
of  a  certain  man,  may  take  a  bequest  given  to  them  as 
children  of  that  man,  notwithstanding  that  they  take  as 
members  of  a  class  with  the  legitimate  children  of  other 
persons.  A  child,  however,  bom  after  the  date  of  the 
will,  but  before  the  death  of  the  testator  or  testatrix,  is 
not  entitled  to  take,  although  he  or  she  may  have  acquired 
such  repute  before  the  death  of  Vie  testator  or  testatrix. 

Ocdeston  v.  Fullalove,  22  W.  li.  305,  L.  B,  9 
Ch.  App.  147  distinguished. 

In  re  Bolton,  Brown  v.  Bolton,  34  W.  B.  325.  31 
Ch.D.  542,  followed. 

Summons  for  directions  by  the  trustees  of  the  will 
of  Julia  Blieabeth  Dn  Bochet. 


(a.)  Reported  by  C.  W.  Mbad,  Esq.,  Barrister-at- 
Law. 


By  her  will  dated  the  17th  of  July,  1876,  the 
testatrix  bequeathed  her  residuary  estate  in  trust 
equally  for  all  such  of  ^e  children  (being  daughters) 
of  her  nephew  Bidhard  Du  Bochet,  her  niece  Alioe,  wife 
of  Josiah  Allen,  and  her  neice  Julia,  wife  of  Gheoxge 
Hall,  as  should  Uve  to  attain  the  age  of  twenty-one 
vears  or  marry  under  that  age,  each  child  to  be  paid 
his  or  her  shire  on  attaining  that  age  or  maizying 
under  it 

The  testatrix  died  on  the  2nd  of  July,  1883,  before 
which  date  a  daughter  of  her  niece  Alice  Hall  had 
attained  the  age  of  twenty-one  years. 

At  the  date  of  the  will  the  nephew  Bichard  Du 
Bochet  was  then  and  had  for  many  years  previoualj 
been  living  with  a  lady  known  as  Ifou  Du  Bochet  and 
reputed  and  believed  by  the  testatrix  and  the  rest  of 
the  family  to  be  his  lawful  wife.  Bichard  Da 
Bochet  and  this  lady  were  not,  however,  married  tin 
1890.  Before  this  event  three  daughters  had  been  bom 
to  them,  two  of  whom,  G^ertrude  and  Alice,  were  bom 
before  the  date  of  the  will  in  1876,  the  youngest, 
Jessie,  was  bom  in  1879,  after  the  will  was  made.  The 
testatrix  always  spoke  of  and  teated  Mrs.  Du  Bochet 
as  her  nephew's  w^e,  and  the  three  daughters  as  their 
children. 

On  these  facts  becoming  known  to  the  trustees  of 
the  will  this  summons  was  taken  out  for  directions, 
inter  alia,  as  to  whether  the  three  children  of  Bichard 
or  any  of  them  were  entitled  to  a  share  in  the  testa- 
trix's residuary  estate. 

Badcock,  K,C.,  and  E.  Ford,  for  the  three  children 
of  Bichard. — ^With  regard  to  the  elder  children  bom 
before  the  date  of  the  will  it  is  certain  that  ihey  are 
entitled  to  share  in  the  residuary  estate ;  they  are 
sufficiently  described  and  are  ascertainalde,  and  it 
matters  nothing  whether  they  are  legitimate  or 
illegitimate,  so  long  as  they  are  properly  described 
they  may  be  legatees  as  well  as  legitimate  ohildren : 
Holt  V.  Sindrey,  17  W.  R.  249,  L.  B.  7  Eq.  170; 
In  re  Haseldine,  Grange  v.  Sturdy,  34  W.  B.  327, 
31  Gh.  D.  511.  [Joyce,  J.,  referred  to  Andrews 
V.  Partington,  3  Bro.  0.  G.  401.]  In  view  of 
the  surrounding  circumstances  the  court  should  read 
the  words  o£er  than  in  their  strictly  primary 
meaning :  In  re  Deakin,  Starkey  v.  Eyres,  43  W.  B.  70, 
[1894]  3  Gh.  685.  In  In  re  Jeam,  Upton  v.  Jeans,  72 
L.  T.  Bep.  835,  43  W.  B.  Dig.  193,  step-children 
were  held  to  be  intended  by  "ohfldren.**  As  to 
the  child  bom  after  the  date  of  the  will — ^the  old 
rule  excluding  after-bom  illegitimate  children  did 
not  apply  to  wills — ^the  rule  only  applied  to  settle- 
ments on  the  grounds  of  public  policy  and  morality, 
but  in  the  case  of  wills  this  was  not  needed,  as  a  man 
by  making  such  a  provision  could  not  encourage  him- 
sdf  in  immoralily ;  much  less  then  will  this  role  apply 
to  the  will  of  a  third  person  when  the  child  is  bom 
before  the  death  of  the  testator :  Wilkinson  v.  Adam^ 
1  y.  &  B.  422  ;  Ocdeston  v.  Fullalove. 

J.  Ashton  Cross,  for  the  other  residuary  legatees.-^ 
«  Ghildren  **  must  mean  « legitimate  omldren,"  and 
the  gift  to  the  children  of  Bichard  fails.  The 
evidence  which  has  been  brought  forward  to  show  that 
the  testatrix  recognized  his  illegitimate  chUdreii  is 
really  an  attempt  to  bring  in  evidence  of  what  the 
testator  intended,  under  guise  of  the  surrounding 
circumstsnces,  Kay,  L.J.,  in  In  re  Fish,  Ingham  v* 
Bayner,  42  W.  B.  520,  [1894]  2  Gh.  83.  Neither  the 
children  bom  at  the  date  of  the  will  nor  the  child  bom 
afterward  are  entitled  to  take :  In  re  Bolton,  Brown  v. 
Bolton;  Hill  v.  Crosk,  22  W.  B.  137.  L.  B.  6  H.  L. 
265 ;  Dorin  v.  Dorin,  23  W.  B.  670,  L.  B.  7  H.  L. 
568;  SeaU'Hayne  v.  Jodrdl,  [1891]  A.  C.  304,  40 
sW.  B.  Dig. 
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Mav  23.— JoTOE,  J.»  after  stating  the  facts,  oon- 
tinuea :  Upon  the  facts  properly  admissible  in  evidence 
and  proved  I  do  not,  nor  as  I  believe  does  anyone 
else,  entertain  the  smallest  doubt  that  the  testatrix 
died  in  the  foil  belief  that  these  three  girls  were 
ioduded  ai  children,  being  daughters  of  Bichard  Du 
Bochet,  in  the  class  among  whom  she  had  directed  her 
residuary  estate  to  be  divided.  It  is  now  contmded 
that  they  are  not  so  included  and  that  none  of  them 
take  a  sliare. 

In  Holt  V.  Sindrey  a  testator  bequeathed  an  annuity 
to  trustees  "  upon  trust  during  the  life  of  his  daughter 
M.,  the  wife  of  J.  L.,  for  her  separate  use,  and  after 
her  death  for  all  and  every  the  diild  and  children  of 
his  said  daughter  M.  L.,  begotten  or  to  be  begotten. 
The  testator  was  not  aware  when  he  made  his  will 
that  his  daughter,  was  not  the  wife  of  J.  L.  and  that 
four  children  then  borne  by  her  to  J.  L.  were 
illegitimate.  The  testator  had  always  treated  his  said 
daughter  and  J.  L.  and  their  children  as  if  the  parents 
bad  been  married  and  their  children  lawfuUy  be- 
gotten. After  the  date  of  the  testator's  will,  M.  L. 
bore  three  other  children  to  J.  L.,  which  also  were 
illegitimate.  A  sum  of  £703  13s.  Id.,  Bank  £3  per 
Gent.  w/Lnnuity  had  been  appropriated  to  answer  the 
bequest  to  M.  L.  and  her  children.  M.  L. 
died  without  having  had  any  other  than  the 
aforesaid  children.  It  was  held  uiat  the  four  children 
born  before  the  date  of  the  will  were,  although 
illegitimate,  sufficiently  described  in  it  as  legatees  of, 
and^erefore  entitled  to,  the  fund  in  court."  I  have 
read  the  head-note  from  the  report  at  p.  126  of 
▼olume  28  of  the  Iaw  Journal,  for  the  head-note  in 
7  Bq.  is  imperfect  and  erroneous,  as  pointed  out  by 
Lord  Selbome  in  Ocdeaton  v.  FulkUove.  As  appears 
by  the  report  in  the  Law  Jonrnal,  Mr.  Hinde  Palmer 
admitted  that  the  three  children  born  after  the  date 
of  the  will  could  not  daim  any  part  of  the  fund.  This 
decision  is  an  undoubted  authority^  It  has  never  been 
overruled,  nor,  so  far  as  I  am  aware,  questioned, 
and  in  numerous  caies  it  has  been  implicitly  if  not 
expressly  recognized.  Crook  v.  Hill  is  reported  in 
19  W.  B.  649,  L.  R.  6  Ch.  App.  311,  24  L.  T.  R. 
488,  and  sub  nomine  Hill  v.  Crook  iu  22  W.  R. 
137,  L.  R.  6  H.  L.  265.  I  think  that  the  head- 
note  is  hardly  accurate  in  either  report.  Of  the 
report  in  the  House  of  Lords  it  if,  I  think,  not  only 
inaccurate  but  misleading.  The  facts  were  as  follows : 
A  testator  save  a  legacy  to  his  son-in-law  John  Crook, 
and  gave  ^aseholds  to  trustees  upon  trust  during 
such  part  of  the  testator's  term  and  interest  therein 
as  his  "  daughter  Mary,  the  wife  of  the  said  John 
Crook,"  should  happen  to  live,  to  pay  the  rents  to  her 
for  her  separate  use  "  independently  of  her  present  or 
after-taken  husband,"  and  after  her  decease  he  directed 
l^t  the  premises  should  go,  remain,  and  be  upon  such 
trusts  for  such  one  or  more  of  the  children  of  his  said 
daughter  Mary  Crook  in  such  manner  as  his 
daughter  Mary  Crook  should  by  will  appoint; 
and  in  default  of  appointment  as  in  the  will 
mentioned*  The  testator  died  on  the  22nd  of 
March,  1859.  The  marriage  beti^een  John  Crook 
and  Mary  Crook,  which  had  taken  place  with 
the  testator's  sanction  in  1854,  was  to  the  knowledge 
of  the  testator  void,  John  Crook  having  been  ue 
husband  of  Mary  Crook's  deceased  sister.  They  had 
two  children  bom  in  the  testator*s  lifetime  who  were 
reconuzed  by  the  testator  as  his  grandchildren.  At 
the  date  of  the  will  Mary  Crook  was  enceiivU  of  a  third 
child,  bom  after  the  testator's  death,  and  named 
Robert  Crook ;  and  subsequently  she  had  another— 
that  is,  a  fourth  child.     Mary  Crook  died  in  1868, 


having  by  will  exercised  her  power  of  appointment  in 
favour  of  such  of  her  four  children  as  being  sons 
should  attain  twenty-one,  or  being  daughters  should 
attain  that  age  or  marry. 

The  two  eldest  children  of  Mary  Crook  filed  a  bill 
against  the  trustees  and  executors,  making  their 
brother  Robert  Crook  also  a  defendant,  praying  to 
have  it  declared  that  the  plaantifGa  and,  if  the  court 
should  be  of  such  opimon,  the  defendant  Robert 
Crook,  were  intended  by  the  testator's  will  to  take  as 
diUdren  of  his  daughter  Mary  Crook.  It  was  not 
suggested  that  the  fourth  child  had  any  interest.  The 
executors  demurred,  aod  the  demurrer  was  allowed  by 
Stuart,  Y.O.  The  plaintiffs  appealed.  The  Lord 
Justices  reversed  his  honour's  decision.  The  case 
then  went  to  the  House  of  Lords,  when  the  decision 
of  the  Lord  Justices  was  affirmed.  The  gift  there 
in  question  was  not,  as  I  understand  the  case,  that 
set  out  between  inverted  commas  in  the  head-note 
in  L.  R.  6  H.  L.,  but  the  one  which  preceded  it 
and  is  not  set  out,  and  the  deoision  was  not  that 
there  was  a  sufficient  designation  of  the  children  of 
Mary  as  tiie  intended  object  of  the  testetor's  bounty, 
but  that  there  was  a  sufficient  designation  of  the  two 
children  of  Mary  who  were  bom  before  the  date  of 
the  vdll  of  the  original  testator.  Lord  Cairns  in 
concluding  his  judgment  says  distinctly :  "  I  do  not 
go  over  what  has  Men  said  as  to  the  impossibility  of 
providing  for  future  illegitimate  children,  that  is  out 
of  the  question  here.  The  question  here  is  whether 
those  children  who  have  filed  this  bill,  and  who 
were  bom  before  this  will  was  made,  can  take  under 
this  bequest,  and  in  my  opinion  they  can.  And 
Mellish,  L.  J.,  at  the  end  of  his  judgment  in  the  Court 
of  Appeal  (L.  R.  6  Ch.  App.  311,  at  p.  320),  said: 
« I  consider  that  we  are  bound  to  say,  according  to 
the  principle  laid  down  in  the  authorities,  that  the 
two  children  who  were  bom  before  the  date  of  the  will 
are  entitled  to  take  under  the  gift.  We  are  not  called 
upon  to  dedde  whether  the  third  child,  who  was  in 
vhitrt  sa  mere  at  the  date  of  the  will,  and  of  the 
testetor's  death,  is  entitled  to  participate."  It  does 
not  appear  how  in  fact  the  property  was  ultimately 
divided — it  would  be  interesting  to  kno  w.  In  the  case 
I  have  just  mentioned  James,  L. J.,  said  (L.  R.  6  Ch. 
App.  311,  at  pp.  315,  316):  <*The  question  then 
resolves  itsdf  into  this :  whether,  havmg  regard  to 
the  language  of  this  will,  guarding  ourselves 
scrupulously  against  indulging  in  conjecture,  or  in  an 
attempt  to  do  what  we  thmk  the  testetor  would  have 
done  if  he  had  been  better  informed  or  better  advised, 
but  taking  into  consideration  the  whole  of  the  will 
and  the  whole  of  the  surrounding  drcumstanoes  at 
the  time  tibe  will  was  made,  which  are  legitimately  to 
be  brought  in  for  the  purpose  of  explaining  his 
expressions,  though  not  for  the  purpose  of  altering  or 
adding  to  them,  &ere  is  in  this  case  so  strons  a  pro- 
babilify  of  intention  to  include,  or  not  to  exclude,  the 
childrbn  in  question,  as  that  a  contrary  intention  cannot 
be  supposed." 

Applying  that  test  to  the  present  case  I  hold,  upon 
the  facts  proved  and  appearing  b^  admissible  evi- 
dence (and  in  my  opimon  no  rational  person  can 
doubt),  that  the  testetrix  when  she  made  her  will 
intended  the  two  girls  then  in  existence,  whom  she 
knew  and  regarded  with  affection,  to  be  included  in 
the  class  among  whom  her  residuary  esteto  was  to  be 
divided,  subject  to  their  attaining  tiie  age  of  twenty- 
one  years  or  marrying.  In  other  words,  there  is  so 
strong  a  probabili^  of  it  being  the  intention  of  the 
testetrix  to  use  in  her  will  the  words  <<  children 
being  daughters  of  her  nephew  Richard  Du  Bochet " 
as  including  the  two  children  Gertrade  and  Alice 
that  a  contrary  intention  cannot  be  supposed.  I  am 
of  opinion,  thereforp,  that  at  aU  eventis  the  children 
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Gertrude  and  Alioe  mnst  be  treated  aod  share  as 
daughters  of  Bichard  Da  Bodhet  in  the  distribution 
of  ine  residuary  estate  of  the  testatrix  under  this 
wUl,  notwithstanding  that  they  take  as  members  of 
a  dass  with  the  legitimate  children  of  other  persons. 
But  with  respeot  to  the  youngest  child  Jessie,  who, 
though  bom  in  the  lifetime  of  the  testatrix,  and  fully 
recognized  by  her,  was  not  in  existence  at  the  date 
of  the  will,  there  is  a  serious  difficulty,  she  not 
having  been  a  reputed  child  of  Bichard  Du  Bochet  at 
the  date  of  the  ^nll.  Crook  v.  Hill,  as  I  have  shown, 
if  no  authority  for  admitting  her  to  share.  In 
Occkstone  v.  Fullalove  a  testetor  made  a  bequest  to 
his  reputed  children  0.  and  E.,  and  all  other  children 
whom  he  might  have  or  ba  reputed  to  have  by 
M.  L.  (his  deceased  wife*s  sister^,  then  bom  or  there- 
after to  be  bom;  a  third  child  was  bom  in  the 
testator's  lifetime,  but  after  the  date  of  the  will.  It 
was  held  (reversing  Wickens,  Y.C.)  by  James  and 
Mdlish,  L.JJ.,  dmmiimte  Lord  Selbome,  that  this 
third  child  was  entitled  to  share.  In  In  re  Ooodwin*8 
Tru$U,  22  W.  B.  619,  L.  B.  17  Eq.  345,  Sir  George 
Jessel  savs :  '*  Tiie  principle  of  the  decision  in  Ocdeatone 
V.  FtUlahve,  as  I  understand  it,  is  this,  that  a  gift  by  a 
testetor  or  testetrix  to  one  of  his  or  her  chil£en  by  a 
particular  i>erson  is  perfectly  good  if  the  child  has 
acquired  the  repatetion  of  being  such  child  as 
described  in  the  will  before  the  death  of  the  testator 
or  testetrix.'* 

In  In  re  BoUon,  Brown  v.  BoUan,  the  head-note 
says :  **  G.  B.  went  through  the  ceremony  of  mar- 
riage with  J.  A.  G.,  whose  husband  had  deserted 
her  and  gone  abroad  many  years  before  and  was 
believed  to  be  dead,    but  G.  B.    was  aware  that 
there  was  no  certain  information  as  to  his  death. 
ShOTtly  afterwards  G.  B.  made  his  will,  by  which  he 
gave  '  to  my  dear  wife  J.  A.  B.,  formerly  J,  A.  0.,' " 
an  interest  in  certain  chattels  during  the  widowhood, 
and  also  gave  to  her  the  income  of  his  residuary 
personalty  during   her  widowhood,   and  after   her 
decease  or  remarriage  he  ^ave   the    "corpus"    to 
"all    and     every     my    child    and     childrian,"    as 
therein    mentioned,    and    in  default    of    children 
to  Ids  nephews  and  nieces.     G.  B.  and  J.  A.  0. 
cohabited  for  more  than  a  year  and  a-half  after  the 
date  of  the  will,  when  G.  B.  died,  leaving  J.  A.  G. 
enceinte  of  her  only  child.    She  enjoyed  the  income 
of  the  residue  till  her  death,  upon  which  event  the 
nephews  and  nieces  claimed  the  property  under  the 
gift  over,  and  proved  that  J.  A.  O.'s  child  was  illegi- 
timate, her  former  husband  having  been  alive  at  tiie 
time  of  her  marrisge  to  the  testetor.    It  was  held  by 
the  Oourt  of  App^,  affirmiog  the  decision  of  Eay, 
J.,  that  the  child  could  not  take.     Cotton,  L.J., 
says  (31  Oh.  D.  542,  at  p.  552):  "  OcdeeUm  v.  Fulla- 
love was  much  relied  on,  but  in  my  opinion  that 
case  does   not   cover   this,    and   leaves    untouched 
the  rule  that  there  cannot  be  a  valid  gift  to  a  future 
illegitimate  child   described   only   by   reference   to 
paternity.    In  that  case  the  gift  was  to  two  reputed 
children  whom  the  testetor  named,  and  all  other  the 
children  which  he  might  have  or  be  reputed  to  have 
by  Margaret  Lewis  then  bom  or  thereafter  to  be  bom. 
The  court  thought  that  a  description   sufficient  to 
include  an  illegitmate  child  of  which  Margaret  Lewis 
was  enceinte  when  the  will  was  made.    It  was  argued 
on  behalf  of  the  appellant  that  the  present  is  the  same 
case,  for  that,  under  the  circumstances  the  testetor 
must  by  'cbildren'  have   meant  rAputed  children. 
But  you  cannot  treat  *  child  *  as  denoting  a  man's 
reputed  child,  unless  a  particular  child  is  referred  to. 
To  ascertain  whether  this  child  is  the  testetor's  child 
we  should  have  to  inquire  into  circumstances  which 
the  law  does  not  permit  to  be  inquired  into.    The 
argument  really  comes  to  this,  thftt  the  testator's 


description  of  the  woman  as  his  wife  carries  wiiih  it 
the' same  consequences  as  to  children  bom  daring 
the  cohabitetion  a»  if  there  had  been  a  valid  marriage. 
Crook  V.  Hill  is  quite  different  from  the  present  case, 
and  I  am  unable  to  come  to  a  conclusion  in  favour 
of  the  appellant."  He  then  proceeds  to  record  his 
dissent  from  the  view  expressed  by  ffir  George  Jeesel 
in  In  re  Goodwin* a  Trusti.  Moreover,  in  Ocdedon 
V.  Fullalove,  James,  L.J.,  pointe  out  the  great  prac- 
tical difference  between  a  gift  to  the  future  illegiti- 
mate children  of  a  male  and  a  gift  to  the  fatue 
illegitimate  children  of  a  female,  as  In  re  HaaH^a 
TruaU,  35  W.  B.  692,  35  Gh.  D.  728. 

I  should  have  been  glad  to  have  held  the  gift 
in  the  present  esse  to  have  been  equivalent  to  a 
gift  to  all  the  children,  being  daughters,  which  my 
nephew  Bichard  Du  Bodiet  may  be  reputed  to  have 
by  his  reputed  wife.  But  after  muoh  conaidera- 
tion  and  with  great  regret  I  do  not  in  the  faoe  of 
the  decision  of  Kay,  J.,  and  the  three  Lirds  Jnstioes 
affirming  Kay,  J.,  in  In  re  BoUon,  see  my  way  to 
admitting  the  daughter  Jessie  bom  and  begotten 
after  the  date  of  the  will  to  any  share  under  the 
residuary  gift. 

Solicitors,  Tucker,  Lake,  &  Lyon,  for  Oem^  Dodxr, 
Si  Tartelan,  Birmingham ;  Eley  &  TFtncA. 


liayl. 


K.  B.  Div.  \ 

(Lord  Alverstone,  L.G.J.,  > 

and  Lawranoe,  J.)        ) 

Nelson  &  Go.  v.  Thb  Boabd  of  Trade,  (o,) 

A$Burance—Life — Life  assurance  company — Grant  of 
annuities  in  connection  with  tea  dealing  business — Lijfe 
Assurance  Companies  Act,  1870  (33  dk  34  Vict,  c  61), 
as.  2,  3. 

N,  (k  Co,,  tea  dealers,  in  order  to  promote  the  sale  of 
their  tea,  offered  to  every  woman  who  ahould  have  become 
a  widow  aince  Christmas,  1897,  and  who  since  thcU  date 
ahould  have  purchaaed  not  lesa  than  a  apeciJUd  quantity 
of  tea  per  week  for  the  last  five  consecutive  weeks  previously 
to  her  becoming  a  widow,  a  pension  payable  as  long  as 
she  remained  a  widow,  and  they  offered  a  similar  pension 
to  every  woman  who  became  a  widow  previously  to 
Christmas,  1897,  or  previoualy  to  her  commencing  to 
purchase  N,  &  Co,* a  tea^  provided  alie  ahould  have  pur- 
chaaed a  apecified  quantity  of  tea  per  week  for  ten  years, 
Carda  were  issued  to  women  who  desired  to  qualify  for  a 
pension  at  a  charge  of  Id,  The  holder  of  a  card  entered 
the  purchases  of  tea  made  by  her,  and  the  entries  were 
checked  from  time  to  time  by  N,  ifc  CoJs  manager. 
Records  of  the  purchaaea  were  alao  kept  in  N  Jt  Co.^s 
books.  By  a  trust  deed  N,  A  Co,  undertook  to  pay  to 
trustees  a  proportion  of  their  profits  for  the  purpose  of 
forming  a  fund  for  the  payment  of  this  pension. 

Held,  upon  these  facts,  that  justices  were  justified  in 
finding  that  N,  &  Co,  carried  on  tfie  business  of  "  grant-- 
ing  annuities  upon  human  life,**  and  were  a  life 
assurance  company  within  the  meaning  of  the  Life 
Assurance  Companiea  Act,  1870. 

Gase  steted  by  justices  for  the  borough  of  Loutfa. 

At  a  petty  sessions  held  for  the  borouffh  of  Louth 
in  Lincokuuure  on  the  29th  of  November,  1900,  an 
information  was  preferred  by  Thomas  Mountain  on 
behalf  of  the  Board  of  Trade  the  reepondente,  against 
Nelson  &  Co.,  otherwise  known  as  Basmus  Jenaeuy  the 
appellante,  for   that   they,  being   a   company   not 

(a.)  Beported  by  0.  Gh.  Wilbraham,  Esq.,  Barritter- 
at-Law. 
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regiftered  under  the  Aots  relating  to  friendly  societies, 
and  being  a  company  who  grant  annnities  upon 
human  life  and  carry  on  the  bntineis  of  life  assurance 
within  the  United  Kingdom,  and  beinff  established 
after  the  passinfr  of  the  life  Assurance  Act,  1870,  did 
on  the  19th  of  May,  1900,  unlawfully  make  default  in 
depositing  the  sum  of  £20,000  with  the  Accountant- 
Cbneral  of  the  Court  of  Chancery,  and  that  such 
default  had  sinoe  continued  and  still  continued. 

Upon  the  hearing  of  the  information  the  following 
facts  were  proyed  or  admitted : 

The  appellants  were  not  registered  under  the  Acts 
relating  to  friendly  Bodeties  and  had  not  on  the  19th 
of  May,  1900,  or  since,  deposited  the  sum  of  £20,000 
with  die  Accountant-Oeneral  of  the  Court  cf  Chancery 
pursuant  to  section  3  of  the  Life  Assurance  Companies 
Act,  1870.  The  appellants  were  establi^ed  after 
the  passing  of  the  life  Assurance  Companies 
Act,  1870,  for  the  purpose  of  carrying  on  business 
under  the  scheme  described  below,  which  they  com- 
menced to  do  in  January,  1898,  and  had  since  done. 

The  appellants  publiidied  in  a  leaflet  issued  in 
January,  1898,  the  following  announcement : 

*'In  commemoration  of  the  sixty  years' reign  of 
her  Most  Gracious  Majesty  Queen  Victoria,  the 
and  most  noble  widow  the  world  has  ever 


"Nklson  &  Co., 


own, 


"  Thb  Gsbat  Tea  Men, 


'Will  pay  to  every  woman  who  shall  have  become  a 
widow  since  Christmas,  1897,  and  who,  since  that 
date,  shall  have  purchased  not  less  than  one  half- 
pound  of  their  tea  per  week  for  the  last  five  consecu- 
tive weeks  previously  to  her  becoming  a  widow, 
tea  shillings  per  week  as  long  as  she  remains  a 
widow,  and  to  every  woman  who  became  a  widow 
previously  to  Christinas,  1897,  or  previously  to  her 
oommenomg  to  purchase  Nelson  &  Co.'s  tea,  ten 
shillings  per  week  as  long  as  she  remains  a  widow, 
provided  she  shall  have  purchased  half-a-pound  of 
tea  per  week  for  ten  years. 

"  Customers  who  require  only  a  quarter-of-a-pound 
of  tea  weekly,  and  purchase  the  same  under  the  above 
conditions,  will  receive  five  shillings  per  week 
instead  of  ten  shiUingf . 

*' Customers — always  provided  that  those  not 
being  widows  before  commencing  to  take  Nelson 
&  Co.*s  tea  shall  have  purchased  the  tea  for 
the  last  five  consecutive  weeks  previously  to  their 
becoming  widows — will  not  lose  the  benefit  should 
they  occasionally  omit  their  weekly  purchase  of  tea, 
but  as  manv  weeks  as  they  omit  purchasing  the  tea 
since  they  began,  so  many  weeks'  money  will  they 
lose  when  they  come  into  benefit. 

'*  Nelson  &  Co.  are  determined  that  widows  shall 
have  an  income  of  not  less  than  ten  shillings  per 
week. 

'*  Nelson's  tea  is  a  very  fine  tea,  sold  at  two  shillings 
per  pound,  but  one  spoonful  will  go  as  far  as  two  of 
common  tea. 

*<  Estimated  yearly  balance  of  1,000  branches,  selling 
500  poimds  of  tea  weekly  each  branch : 

Tea  sold,  260,000  chests,  28.  per  £  s.  d. 

pound         2,600,000    0    0 


Salaries  

Bents 

Costs  of  growing  tea,  carriage,  &o. 

Duty,  4d.  per  pound  of  tea 

10,000  widows  at  10s.  each,  weekly 

Beserve  Fund,  Id.  on  every  pound 

"'*"  •••        •••        •••        •••        •■> 


£  s.  d. 

208,000  0  0 

52,000  0  0 

1,083  333  6  8 

433,333  6  8 

260,000  0  0 

107,313  6  8 


Balance  of  cash  in  hand  and  at 
Dan  Kers      •••        •••        ••*        ••• 


£  B.   d. 

456,020    0     0 
2,600,000    0    0 


"Bankers:  The  Stamford,  Spalding,  and  Boston 
Banking  Co.  (Lioiited),  Louth.  Solicitor,  H.  F.  Y. 
Falkner,  Esq.,  Louth.  Auditor,  Mr.  Geo.  Yere. 
Louth  (Fellow  of  the  Society  of  Accountants  and 
Auditors). 

«  This  is  to  certify  that  I  have  had  the  books  of 
Messrs.  Nelson  &  Co.  examined  for  the  half-year 
ending  the  1st  of  July,  1898,  by  the  auditor,  Mr. 
George  Yere,  and  that  the  reserve  fund,  as  shown  in 
the  balance-sheet,  has  been  handed  to  me  to  hold  in 
trust  for  the  benefit  of  the  widows,  the  half  is 
intended  to  be  invested  in  freehold  property,  and  the 
other  half  in  (Government  securities. 

•'  January  20, 1898.  H.  F.  Y.  Falkner. 

<<  London  offices,  30  &  32,  Lndgate-hill,  E.C. 

"Head  offices,  The  Limes,  James-street,  Louth, 
Liacs. 

**  Branches  and  dep6t8  for  packing  and  distributing 
the  tea  everywhere." 

Other  leafiets  were  issued  from  time  to  time 
containing  the  same  announcement  with  some  varia- 
tions, and  the  following  condition  was  introduced : 
'*  The  only  condition  is  uat  at  the  commencement  of 
the  continuous  taking  of  tea  the  husband  must  be 
certified  to  us  by  a  duly  qualified  medical  practitioner 
to  be  in  good  health,  but  a  certificate  of  health  will 
be  dispensed  with  in  the  case  of  custonmrB  v^ho  have 
purchased  the  tea  every  week  for  twelve  months  next 
previous  to  the  husband's  death."  The  leafiets  also 
contained  lists  of  the  widows  receiving  weekly 
pensions. 

Cards  were  provided  by  the  appellants  at  a  charge 
of  Id.  upon  which  purchaiers  entered  the  dates  and 
amounts  of  their  purchases.  These  were  initialled 
from  time  to  time  by  the  manager  of  the  branch  and 
corresponding  entries  were  made  in  the  appellants, 
books.  The  following  words  were  printea  on  the 
cards:  "The  entries  on  this  card  must  correspond 
with  the  books  of  the  branch,  such  books  being  con- 
sidered the  only  evidence  of  the  consecutive  purchase 
of  the  tea.*' 

A  trust  deed  was  executed  by  the  appellants  on  the 
17th  of  February,  1900,  whereby  after  reciting  that 
they  had  already  paid  to  the  trustees  of  the  settlement 
a  sum  of  £20,000  they  covenated  to  pay  until  the 
determination  of  the  trust  a  sum  equal  to  IJd.  for 
every  pound  of  tea  sold  by  them  to  be  held  by  the 
trustees  in  trust  to  pay  to  the  settlors  weekly  the 
amounts  which  should  be  required  for  the  payment 
of  the  pensions. 

The  women  mentioned  in  the  leaflets  bought  the 
appellants'  tea  pursuant  to  the  scheme  set  forth  iu  the 
leaflets,  having  resi>ectively  produced  to  the  appellants 
certificates  of  the  health  of  uieir  respective  husbands. 
The  women  respectively  received  a  purchaser's  card 
and  were  widows  who  had  proved  to  the  appellants 
the  death  of  their  respective  husbands.  The 
appellants  paid  the  above  widows  58.  or  10s.  per 
weelE,  whidiever  amount  they  were  respectively 
entitled  to  under  the  appellants'  scheme,  and  such  of 
the  widows  as  were  livmg  at  the  date  of  the  informa- 
tion were  in  receipt  of  the  weekly  sum. 

The  justices  were  of  opinion  on  consideration  of 
the  above  facts  that  tiie  appellants  were  on  the  19th 
of  May,  1900,  and  subsequently,  carrying  on  the 
busmess  of  life  assurance  within  the  United  Kingdom 
within  the  meaning  of  the  Life  Assurance  Companies 
Act,  1870,  and  convicted  the  appellants  and  ordered 
them  to  pay  a  fine  of  £6  and  £5  costs. 

The  term  "  company  "  is  thus  defined  by  section  2 
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of  the  Life  Auuranoe  CompanieB  Act,  1870 :  "  Any 
person  or  persona,  cozporate  or  incorporate,  not 
hemg  registned  under  the  Acts  relating  to  friendly 
societies,  who  issue  or  are  liable  under  policies  of 
assurance  upon  human  life  within  the  United 
Kingdom,  or  who  gpuit  annuities  upon  human  life 
witUn  the  United  Kingdom.'' 

Ealdane,  K.C.  {G.  Wood  Hill  wilii  him),  for  the 
appellants. — A  perusal  of  the  Act  shows  that  the  life 
assurance  companies  whidi  are  intended  to  be  within  its 
purview  are  life  assurance  companies  which  carry  on 
the  ordinary  business  of  life  assurance,  and  that  it  does 
not  extend  to  everybody  who  happens  to,  or  even 
does  systemically,  grant  pensions.  Sections  4,  5,  7, 8, 
12,  and  14  bear  out  this  view.  Nelson  &  Co.  were 
not  liable  under  any  policy,  for  the  card  issued  to 
purchasers  was  not  a  policy  within  14  Qeo.  3,  c.  48, 
because  it  did  not  set  out  the  husband's  name  as 
would  be  required  to  be  done  under  the  provisions  of 
that  statute;  nor  was  the  insurance  granted  an 
insurance  in  the  ordinary  sense ;  for  though,  no  doubt, 
Nelson  &  Co.  would  be  liable  to  any  person  who  com- 
plied with  the  conditions,  yet  they  may  refuse  to  sell 
the  tea.  Asain,  no  inquiry  is  made  into  the  age  of 
the  husband  nor,  in  certain  cases,  into  the  state  of 
his  health,  and  there  are  no  actuarial  calculations  of 
any  kind  as  in  ordinary  insurance.  Nelson  &  Oo.  are 
merely  tea  dealers  who  give  a  lonust  not  as  some  do, 
by  way  of  a  Christmas  present,  but  by  way  of  an 
annuity  depending  upon  certain  contingencies. 

8iT  B.  Fihlay,  A.G.,  and  H,  Sutton,  for  the  Board  of 
Trade,  were  not  called  on. 

Lord  Altebstone,  L.C.J.—In  this  case  the  magis- 
trates came  to  the  conclusion  on  the  facts  that  the 
appellants  were  on  the  19th  of  May,  1900,  carrying 
on  the  business  of  life  assurance  in  the  United 
Kingdom  within  the  meaning  of  the  Life  Assurance 
Companies  Act,  1870.  The  question  for  the  court  is 
whether,  on  the  facts  stated  in  the  case  and  disclosed 
by  the  documents,  Messrs.  Nelson  &  Co.  are  a 
company  granting  annuities  upon  human  life.  This 
is  reallv  a  question  of  fact,  but  as  the  case  has  been 
submitted  to  us  I  think  we  ought  to  express  our 
opinion  upon  the  facts  before  us  inasmuch  as  the  case 
arises  upon  documents  and  it  is  obviously  a  case  of 
importuioe. 

The  facts,  as  I  understand  them,  are  these :  Messrs. 
Nelson  &  Co.,  perfectiy  bond  fide  and  with  the  inten- 
tion of  promotmg  their  own  business,  devised  a  very 
attractive  scheme  whereby  widows  would  in  certain 
events  receive  annuities  on  the  deaths  of  their 
husbands  of  10s.  or  5s.  a  week.  Of  course  it  is  not 
luggested  that  the  annuities  are  given  out  of  charity, 
but  they  come  out  of  the  profits  on  the  sales  of  tea. 
A  proportion  of  thepiice  of  the  tea  is  the  money  which 
Messrs.  Nelson  &  Co.  use  for  the  purpose  of  insuring 
the  annuities  to  these  widows.  A  purchaser  of  tea 
takes  a  card  on  which  is  entered  her  name.  A  weekly 
record  is  kept  of  the  number  of  pounds  of  tea  bought 
by  the  person  holding  a  card.  That  would  indicate  so 
much  money  paid  to  Messrs.  Nelson  &  Co.  by  that 
particular  woman  upon  the  terms  of  the  bargain  or 
contract,  whichever  it  is  right  to  call  it,  'Mich  is 
held  out  by  Messrs.  Nelson  &  Co.  to  her.  There  is 
entered  in  the  books  of  the  branch  a  record  which  is 
to  h9  prima  facie  evidence,  if  not  the  only  evidence, 
of  the  fact  of  the  purchase.  Therefore  these  gentie« 
men  are  perfectiy  bond  fide  and  properly  keeping  a 
record  with  regard  to  customers  who  may  become 
entitied  to  this  annuity. 

Some  will  and  some  will  not  become  entitied. 
Some  will  drop  off  and  will  not  continue  to  pay,  and 


others  will  not  become  widows  under  oircumstanM 
that  will  enable  them  to  obtain  the  annuity.  I  only 
use  this  for  the  purpose  of  seeing  whether  the  ma^ 
trates  were  right  in  the  conclusion  to  which  they  oami, 
as  to  the  nature  of  tiie  business  that  was  being  csniil 
on.  In  addition  to  that.  Nelson  &  Co.  pubOsbedtt 
attractive  advertisement  in  which  they  say  that  ^ 
are  establishing  a  business  which,  if  by  the  assigtsnot 
of  many  customers  it  reaches  the  magnitude  thenm 
indicated,  will  tkow  profits  sufficient,  after  deducting 
salaries,  rents,  taxes,  costs,  and  duty,  to  pay  lO^OOO 
widows  lOi.  a- week,  with  an  enormous  balance  of  ouii 
in  hand  which  would  be  available  as  security  for  thi 
insurance.  Further,  they  purport  to  set  ande  i 
penny  for  every  pound  of  tea  sold,  and  there  is  i 
trust  deed  which  says  that  £20,000  is  held  inrespeetd 
the  business. 

In  the  face  of  those  facts  it  is,  in  my  opinion,  qviti 
impossible  to  come  to  any  other  conclusion  than  tint 
in  connection  with  thehr  tea  business  Messrs.  Kalm 
&  Co.  are  carrying  on  a  scheme  of  insuranoe  jby 
granting  annuities  to  women  who  buy  their  tea,  wiuck 
become  effective  on  the  death  of  their  husbands. 

I  do  not  think  that  the  argument  based  upon  whstB 
a  policy  within  the  Act  of  Geo.  3  has  say  ml 
relation  to  the  subject.  But,  even  if  it  had,  the 
business  carried  on  by  Messrs.  Nelson  &  Co.  is  wHUi 
the  latter  wor4s  of  the  definition  **  granting  ammitiei 
upon  human  Ufe,"  because  the  annuities  are  to  be  iv 
the  life  of  the  widow  commencing  upon  the  dm& 
of  her  husband,  and  I  think  that  the  section  poinli 
to  the  payment  of  annuities  dependent  upon  tke 
duration  of  human  life. 

I  will  only  add,  further,  that  the  £20,000  deposit 
required  by  section  2  has  no  relation  to  the  amovntor 
kind  of  business  done.  It  was,  no  doubt,  ooasideMi 
to  be  a  sort  of  indication  that  the  person  or  oompany 
who  carried  on  this  kind  of  business  was  in  * 
substantial  position.  I  think  that  the  magutn^ 
camo  to  a  perfectiv  right  conclusion,  and  hid  ik 
facts  been  submitted  to  me  as  a  judge  of  first  initeoo 
I  should  have  come  to  the  same  conclusion. 

Law&ance,  J.,  concurred. 

Solicitors  for  the  appellant,  Collyer-BristoWi  ESI, 
Curtis,  &  Dods, 

Solicitor  for  the  respondents,  Treasury  SolicUcr* 
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Otourt  Of  appeal* 

Prom  K.  B.  Div.  ) 

(A.  L.  Smith,  M.R.,  and  Vaniiclian  |  July  1. 

Williams  and  Stirling,  L.  JJ.)      )    • 

Oabritt  v.  Bradley,  (a.) 

Mortgage — Redemption — Collateral  advantage  to  mort- 
gagee— Advantage  continuing  after  redemption — Fetter 
on  redemption. 

The  holder  of  shares  in  a  tea  company  mortgaged  them 
to  secure  repayment  of  an  advance,  and  at  the  same  time 
agreed  to  use  his  best  endeavours  to  secure  that  the  mort' 
gagee  should  always  thereafter  have  the  sale  of  all  the 
company^ s  teas  as  broker,  and,  in  the  event  of  the  com^ 
pany*s  teas  being  sold  otherwise  than  through  the  mort- 
gagee, to  pay  to  the  mortgagee  the  amount  of  the  commis- 
sion which  he  would  have  earned  if  the  teas  had  been  sold 
through  him. 

Held,  that  the  collateral  advantage  secured  to  the  mort- 
gagee by  this  agreement  was  one  which  might  be  bargained 
for  ;  for,  although  the  effect  of  it  was  to  continue  after 
redemption,  it  did  not  fetter  the  mortgagor's  right  to 
redeem* 

Application  for  judgment  or  a  new  trial  in  an  action 
tried  Wore  Bigham,  J.,  and  a  jury. 

In  May,  1892,  in  consideration  of  an  advance  of 
£2,250  made  by  the  pluntiff  by  wsy  of  loan  to  the 
defendant  William  McKenzie  Bradley,  the  said 
defendant  mortgaged  to  the  plaintiff  1,541  shares  in 
the  Sephinjuri  Bheel  Tea  Go.  (£imited)  to  secure  repay- 
ment of  the  Joan,  and  at  the  same  time  agreed  to  use 
his  bett  endeavours  to  secure  that  the  pluntiff  should 
always  thereafter  have  the  sale  of  all  the  company's 
teas  as  broker,  and  he  personally  engag^ed  and  agreed, 
in  the  event  of  the  company's  teas  bemg  sold  other- 
wise than  through  the  plaintiff,  to  p%y  to  the  plaintiff 
the  amount  of  the  commission  which  the  plaintiff 
would  bave  earned  if  the  teas  had  been  sold  through 
him. 

The  defendant  James  Bradley,  who  was  the  brother 
of  the  first-named  defendant,  entered  into  a  similar 
agreement  with  the  pluntiff. 

In  1899  the  plaintiff  called  in  the  loan,  and  the 
defendant  W.  M.  Bradley  repaid  it. 

The  company  having  ceased  to  employ  the  plaintiff 
as  their  broker,  and  having  appointed  a  new  broker, 
the  plaintiff  brought  this  action  against  the  defend- 
ants to  recover  damages  for  breach  of  their  agreements. 

The  defence  was  that  the  agreements  were  limited 
to  the  duration  of  the  mortgage  security,  and  that,  if 
not,  they  were  a  dogging:  of  the  equity  of  redemption, 
and  wfre,  therefore,  void. 

At  the  trial  the  jury  returned  a  verdict  for  the 
plaintiff  for  £750  daoiages,  and  Bigham,  J.,  gave  judg- 
ment accordingly. 

The  defendimts  applied  for  judgment  by  way  of 
appeal,  or,  in  the  alteniative,  for  a  new  trial. 

Dickens,  K,C.,  and  Montague  Lush,  for  the 
defendants. 

J,  A,  Hamilton,  K.C.,  and  Dawson  Miller,  for  the 
plaintiff. 

Cur,  adv,  vtdt 

July  1. — SxiRLiKa,  L.J.,  read  the  judgment  of  the 
court :  This  is  an  action  the  object  of  which  (so  far 
as  it  is  material  to  state  it)  is  the  recovery  of  damages 
from  the  defendants,  W.  M.  Bradley  and  James 
Bradley,  for  breach  of  two  agreements,  both  dated 
the  16th  of  May,  1892. 

(a.)  Reported  by  F.  G.  RxJOKER,  Esq.,  Barrister- 
at-Law. 


The  defendant  W.  M.  Bradley  was  at  that  date  the 
holder  of  a  large  number  of  shares  in  a  company 
named  the  Seplunjuri  Bheel  Tea  Oo.,  and  by  virtue 
thereof  had  a  controlling  interest  in  the  company. 
The  defendant  James  Bradley,  is  his  brother.  The 
plaintiff  carries  on  business  as  a  tea  broker,  and  at 
the  same  date  acted  as  broker  for  the  sale  of  the 
company's  teas. 

In  May,  1892,  the  defendant  W.  M.  Bradley  was 
desirous  of  obtaining  a  loan  on  the  security  of  his 
shares  in  the  company,  and  through  his  brother,  the 
defendant  J.  Bradley,  applied  to  the  plaintiff  to  make 
him   an   advance.      After    some    negotiations    the 

Slaintiff  advanced  to  the  defendant  £2,250,  upon  the 
efendants'    respectively   executing    the   fmlowing 
documents : 

*'  Thomas  Carritt,  Esq.,  130,  Fenchuroh-streeti  E.O. 
''Dear  Sir, — In  consideration  of  £2,250  this  day 
advanced  by  you  to  me — 1  I  undertake  to  repay  to 
you  the  said  sum  of  £2,250  on  or  before  the  30th  of 
June,  1893,  together  with  interest  thereon  until 
repayment  at  me  rate  of  7  per  cent,  per  annum, 

Sayable  quarterly  on  the  30th  of  June,  the  30th  of 
eptember,  the  31st  of  December,  and  the  31st  of 
March,  the  first  payment  to  be  made  on  the  30th  of 
June  next,  2.  As  security  for  the  repayment  of  the 
said  loan  and  interest,  I  nerewith  hand  you  (1)  my 
promissory  note  payable  on  demand  to  your  nominee 
or  order  for  said  sum  of  £2,250,  with  interest  at  the 
rate  aforesaid,  (2)  transfer  to  your  nominee  of  1,541 
fully -paid  shares  in  the  Sephinjuri  Bheel  Tea 
Co.  (Limited),  and  (3)  certificate  of  said  1,541 
diares  in  my  name.  3.  In  case  of  default  in  payment 
of  the  principal  sum  on  the  date  aforesaid  or  of 
any  interest  thereon  on  any  due  date,  and  if  any 
such  defaidt  shall  continue  for  seven  days  after  such 
date  as  aforesaid,  you  or  your  nominee  shall  be  entitled 
at  any  time  therfafter,  without  giving  any  notice 
or  taking  any  preliminary  step,  either  to  take  over 
the  said  shares  in  satisfaotion  of  the  said  sum  and 
interest  absolutely,  or  to  sell  the  said  shares  at  such 
price  and  in  such  manner  in  every  respect  as  you 
shall  see  fit,  and  in  the  event  of  there  being  a 
deficiency  after  such  sale  of  the  shares  I  agree  to 
make  good  the  same  (without  prejudice  nevertheless 
to  the  obligations  on  my  part  herein  contained). 
You  or  your  nominees  shall  farther  be  entitled  in 
case  of  any  such  default  a,%  aforesaid  to  enforce 
payment  of  the  said  promissory  note  as  and  when 
you  see  fit.  4  I  further  agree  as  a  shareholder  in 
the  Sephinjuri  Bheel  Tea  Co.  (Limited)  and  in  every 
other  capacity  to  use  my  best  endeavours  to  secure 
that  you  or  unv  firm  of  brokers  of  which  you  for  the 
time  being  shall  be  a  partner  (as  you  shall  elect)  shall 
always  hereafter  have  the  sale  of  all  the  company's 
teas  as  broker.  And  in  the  event  of  any  of  me 
company's  teas  being  sold  otherwise  than  through 
you  cr  your  firm,  I  personally  engage  and  agree  to 
pay  to  you  or  your  firm  the  amount  of  the  com- 
mission which  you  or  your  firm  would  have  earned  if 
the  teas  had  been  sold  through  you  or  your  firm. 
This  engagement  on  my  part  is  in  ad^tion  and 
without  prejudice  to  any  previous  engagements  to 
you  and  m  particular  to  the  contract  dated  the  14th 
of  Aup^t,  1889,  by  which  I  agreed  on  behalf  of  the 
proprietors  to  give  you  the  sale  of  all  the  company's 
teas." 

The  rest  of  the  agreement  is  not  materiaL  This 
document  was  signed  by  "  Wm.  McKenzie  Bradley," 
and  dated  the  16th  of  May,  1892.  The  second 
document  was  as  follows : 

«  Thomas  Carritt,  Esq. 

"  Dear  Sir, — ^In  consiaeration  of  your  having  at  my 
request  this  day  lent  to  my  brother  William  McKenzie 
Bndley  the  sum  of  £2,250  at  interest,  I  sg^ee  to  use 
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mv  belt  endeaTouzi  «a  a  duweholdflrin  the  Sephinjori 
Bneel  Tea  Ck>.  (limited)  and  in  eveiv  other 
capacity  that  yon  or  any  firm  of  broken  of  which  von 
for  the  lime  being  ahiul  be  a  partner  (aa  yon  wall 
elect)  shall  always  hereafter  have  the  sale  of  all  the 
company's  teas  as  broker,  and  in  case  of  any  of  the 
company's  teas  being  sold  otherwise  than  through 
yon  or  yonr  firm  I  personally  en|Bfa^  and  agree  to 
pay  yon  the  amonnt  of  the  commission  which  yon  or 
your  firm  would  have  earned  if  the  teas  had  been  sold 
through  you  or  your  firm. 

"This  agreement  is  in  addition  and  without  pre- 
judice to  t£e  letter  dated  the  14th  of  August,  1889, 
signed  by  Mr.  W.  McKenrie  Bradley  as  attorney  for 
myself  and  my  co-proprietors,  in  whidi  I  asree  to 

five  you  the  sale  of  the  company's  teas,  whion  letter 
ad(^  and  confirm* 

*<  I  also  agree  to  use  my  best  endeavours  to  seouxe 
to  you  or  anv  firm  of  brokers  of  whidi  you  shall  be  a 
partner  for  tne  time  being  (as  you  shall  elect)  the  sale 
at  all  times  hereafter  of  the  entire  tea  crops  of  the 
Jetinga  Yalle]^  Tea  Co.  fLimited)  or  any  continuation 
or  amalgamation  thereof. — I  am,  yours  truly, 

*'  May  16, 1892."  "  Jambs  Bbadlky. 

In  1899  the  plaintiff  called  in  the  loan ;  the  defen- 
dant repaid  it,  and  had  the  shares  in  the  con4)any 
transferred  into  his  own  name.  Immediatdy  mer- 
wards  he  as ain  transferred  them  by  way  of  security 
for  a  fresh  loan.  The  new  transferee  took  advantage 
of  his  position  to  oust  the  plaintiff  from  his  position 
as  broker  of  the  company,  and  thereupon  the  present 
action  was  brought. 

The  defendants  raised  three  defences :  (1]  That  on 
the  true  construction  of  the  documents  of  the  16th 
of  May,  1892,  the  operation  of  the  stipulations  as  to 
the  plaintiff  occup3ilng  the  position  of  broker  wai 
confined  to  the  existence  of  the  seouriiy ;  (2)  that,  if 
not,  these  documents  ought  to  be  rectified  on  the 
ground  of  mutual  mistake ;  and  (3)  that  the  stipula- 
tions just  referred  to  were  bad  in  law  as  beti?een 
mortgagor  and  mortgagee. 

At  the  trial  Bighiun,  J.,  held  that  on  the  construc- 
tion of  the  documents  tiie  stipulations  were  not 
limited  to  the  period  during  which  the  security  might 
remain  in  force.  The  questum  of  mutual  mistake  was 
left  to  the  jury,  who  gave  a  verdict  for  the  plaintiff 
for  £750.  Bigham,  J.,  held  that  the  stipulations  were 
not  bad  in  law,  and  gave  judgment  for  the  plaintiff 
accordingly. 

From  his  judgment  the  defendants  appeal,  asking 
that  judgment  may  be  entered  for  them  or  a  new 
trial  ordered.  Upon  the  arirnment  the  application 
for  a  new  trial  was  practically  abandoned,  and  tiie 
questions  to  be  decided  are  those  as  to  the  construction 
of  the  documents  and  the  validity  of  the  stipulations. 

Upon  the  former  question  we  agree  with  Bigham,  J, 
According  to  the  natural  meaning  of  the  documents 
the  words  ''  alwavs  hereafter "  do  not  mean  during 
the  existence  of  the  security,  and  we  are  unable  to  see 
that  there  is  anything  in  tiie  context  or  in  the  sur- 
rounding circumstances  which  renders  it  proper  for  the 
court  so  to  limit  their  operation. 

The  remaining  question  requires  careful  considera- 
tion. It  was  laid  down  in  Jennings  v.  Ward,  2  Vern* 
520,  decided  in  1705,  that  **  a  man  shall  not  have 
interest  for  his  money  and  a  collateral  advantage 
besides  for  the  loan  of  it,  or  clog  the  redemption  with 
any  by-agreement."  These  words  have  in  some 
modem  cases  been  treated  as  an  accurate  statement  of 
the  law :  see,  for  example,  JamM  v.  JS'err,  37  W.  B. 
279,  40  Ch.  D.  449.  It  has,  however,  been  held  by 
Bomer,  J.,  and  by  the  Court  of  Appeal  in  Bigga  v. 
Hoddinott,  47  W.  B.  84,  [1898]  2  Oh.  307,  that  the 
proposition  stated  in  Jennings  v.  Ward  is  too  wide, 
and  that  a  collateral  advanti^e  may  be  bargained  for  i 


unless  either  (1}  the  mortgagor's  right  to  redeem  osi 
payment  of  pnnotpslf  intnest,  and  costs  is  fettered; 
or  (2)  the  bwgatn  is  unconscionable  or  qpproanive. 
We  consider  that  we  are  bound  by  what  is  so  laid 
down. 

It  is  then  to  be  oonsidered,  in  the  first  pleoe» 
whether  the  stipulations  referred  to  do  fetter  the 
plaintiff's  right  to  redeem.  It  was  contended  that 
any  obligation  on  the  part  of  the  mortgagor  wfaieh 
does  not  cease  to  have  effect  alter  redamptun 
must  be  such  a  fetter.  It  was  said  (and  with 
truth)  that  in  the  recent  cases  of  Biggs  v.  HoddinaU 
and  BanOey  v.  Wilde.  48  W.  B.  90,  [1899]  2  Ch.  474, 


the  stipulations  ceased  cm  redemption;  but  in  i 

of  those  cases,  nor  in  any  other  case,  has  it  been  laid 


down  that  it  is  essential  for  their  validity  that  they 
shall  do  so;  nor,  as  it  seems  to  us,  conUL  it  be  ao 
held  without  departing  from  the  principle  on  vdiioh 
(as  we  imderstand  it)  the  decision  in  Bigge  v. 
ModdinoU  was  based.  Lord  Idndley>  then  Master  of 
the  Bolls,  there  remarked  that  it  would  be  unfor- 
tunate for  business  men  if  the  following  propositian 
were  kid  down— viz.,  **  Tliat  while  two  pec^ple  are 
engaged  in  a  mortgage  transaction  they  cannot  enter 
into  any  other  transaction  with  each  ouier  which  can 
possibly  benefit  the  mortgagee,  and  that  any  audi 
transaction  must  be  before  or  after  the  mortgage,  and 
be  independent  of  it,  so  that  it  cannot  be  said  thai 
the  mortgagee  got  any  additional  benefit  from  the 
mortgage  transaction."  He  subsequentijr  rwnaihed; 
"  Of  course  we  must  follow  settled  authorities,  whether 
we  like  them  or  not;  but  do  they  support  this  pro- 
position?" We  take  this  to  mean  that  iHiile  existing 
rules  are  to  be  obeyed  thev  are  not  to  be  extended. 

The  cases  in  which  redemption  has  been  hitherto 
held  to  be  fettered  divide  themselves  into  two  olnssoe 
—{l)  those  in  which  the  mor^gee  has  stipulated 
that  on  redemption  he  shall  receive  sometiung  beyond 
principal,  interest,  and  costs,  and  (2)  those  in  wliiah 
it  is  stipulated  that  the  mortgaged  property  shall 
upon  redemption  come  back  to  the  moriitagor  in  a 
worse  condition  than  it  was  when  mortgaged.  Of  the 
former  dasi  ^rood  v.  i8e{/e,  11  W.  B.  1036,  may  be 
taken  as  a  modem  example;  and  it  is  enoo^  to 
remark  that  this  case  has  been  somewhat  narrowed  in 
recent  times  by  such  decisions  as  those  in  PaUer  v. 
Edwards,  6  W.  B.  407,  26  L.  J.  Ch.  468,  and 
Maifdand  v.  U^fohn,  37  W.  B.  411,  41  Oh.  D.  126. 
As  regards  the  second  class  the  recent  case  of  Bice  v. 
Noakes,  48  W.  B.  629,  [1900]  2  Oh.  446,  affords  a 
striking  illustration  of  the  rule.  There  the  subjeot- 
matter  of  the  mortgage  was  a  leasehold  publio-honse, 
and  the  mortgagor  covenanted  so  as  to  charge  the 
premises,  into  whosesoever  possession  the  same  might 
come,  and  to  the  further  intent  that  the  obligation  of 
^e  covenant  might  run  with  the  land,  that  the 
mortgagor  would  not  use  or  sell  or  permit  to  be  aold 
on  the  premises  during  the  continuance  of  the  teem  of 
the  lease  any  malt  liquors  except  those  puibhased  froBn 
the  mortgagee ;  and,  further,  that  if  and  whenever 
there  should  be  a  breach  of  the  foregoing  covenant 
the  mortgagor  would  pay  £1.000  as  liquidated  damages 
for  each  such  breach.  It  was  held  that  these  covenants 
in  eff^t  converted  the  public-house  from  a  free  into 
a  tied  house  and  were  within  the  doctrine  of  the 
court  Bigby,  L.J.,  says:  *<The  property  whibli 
comes  back  to  the  mortgagor  must  not  be  wont 
than  it  was  when  it  was  mortgaged,  and  the 
mortgagee  must  not  either  expressly  or  oy  implication 
reserve  to  himself  any  hold  upon  the  prop^^  after 
the  time  for  redemption  has  arrived  and  the  right  of 
redemption  has  been  put  in  force.''  The  present  case 
certainly  does  not  fall  withia  the  first  dass,  whatever 
its  extent  may  be;  the  mortgagor  was  entitled  to 
redeem  and  did  redeem  without  paying   anything 
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beyoDcL  prinoipal,  interest,  and  coBts.  Further,  on 
redemption  the  property  oame  back  to  the  mortgagor 
just  as  it  WM  wnen  it  was  mortgaged;  and  the  mort- 
gagee did  not  expressly  reserve  to  himself  any  hold 
upon  the  property  after  redemption.  Neither  did  he 
do  so  in  our  o^ion  "  by  implication,"  an  expression 
iRrhioh  we  oonnder  to  have  been  used  by  Bigby,  L.J., 
ivith  reference  to  a  class  of  oases  in  wfaioh  the  obliga- 
tion takes  the  form  of  a  penal  sum  or  liquidated 
damages  by  way  of  penalty  on  the  doing  of  a 
particular  thing.  In  such  oases  courts  of  equity, 
when  satisfied  that  the  object  was  to  prevent  the 
doing  of  the  particular  thing,  have  granted  relief  by 
way  of  injunction :  see,  for  example,  NcOional  Pro- 
vincial  Bank  of  England  t.  Marshall,  37  W.  B.  183, 
40  Oh.  D.  112.  It  is  said,  however,  that  the  shares  j 
after  redemption  are  fettered  inasmuch  as  the  stipu- 
lations into  which  the  mortgagor  has  entered  will 
prevent  him  from  dealing  so  mely  witii  his  property 
as  he  otherwise  would ;  that  he  will,  upon  any  pro- 
posed dealing  with  them,  as,  for  example,  by  way 
of  sale  or  mortgage,  have  to  take  into  consideration 
that  the  result  may  be  to  deprive  him  of  his  con- 
trolling interest  in  the  company  and  disable  him  from 
securing  the  position  of  broker  to  the  plaintiff  and 
thus  expose  hunself  to  a  serious  liability.  It  is  quite 
possible  that  an  indirect  effect  of  tus  nature  may 
now  from  these  stipulations;  but  the  same  result 
would  have  followed  if  the  stipulations  had  been 
entered  into  on  the  occasion  of  an  advance  being  made 
hj  the  plaintiff  to  the  defendant  W.  M.  Bradley  on 
his  penmal  security ;  and  in  that  case  the  stipulation 
woidd,  as  it  seems  to  ui,  have  been  perfectiy  valid ; 
Indeed,  the  contrary  was  hardly  contended,  ^ere 
is  no  decision  that  such  indirect  effect  of  the  stipula- 
tions brin^  them  within  the  doctrine  of  equity  under 
consideration;  and  so  to  hold  would  reduce  the 
operation  of  the  decision  in  Biggs  v.  HoddincU  withm 
very  narrow  limits.  For  these  reasons  we  think  that 
the  equity  of  redemption  ought  not  in  the  present 
case  to  be  held  to  be  dogged. 

It  is,  lasUy,  to  be  consictered  whether  the  transaction 
was  oppressive  or  unconscionable.  Now,  the  persons 
engaged  in  it  were  business  men  in  the  City  of  Londoq, 
dealing  at  arms'  leog^h.  There  is  no  evidence  of 
anything  in  the  shape  of  undue  iofluence  or  pressure. 
We  cannot  say  that  the  stipulations  were  of  them- 
selves unreasonable ;  they  seem  to  us  eminently  of  a 
kind  as  to  which  business  men  in  sudi  a  position  may 
well  be  left  to  decide  for  themselves.  In  our  judg- 
ment the  transaction  cannot  be  impeached  on  tms 
ground.  The  result  is  that  the  appeal  fails  and 
ought  to  be  dismissed. 

Appeal  dismissed. 

Solicitors  for  the  plaintiff,  William  A,  Crump  & 
Son. 

Solicitors  for  the  defendants,  Merrimanf  White,  Jt 
Thomson 


(Com^dlfcl*in?:L.JJ.)  I  April 23. 26;  M.yl3. 
Eady  v.  Elsdon.  (a.) 

Pradtice —  Costs — Taocaiion — Official  solicitor — Guardian 
ad  litem — Party  and  party  or  solicitor  and  client 
taxation — Costs  of  issue  that  failed — E.  S.  C,  ord. 
65,  r.  13. 

In  taxing  the  costs  of  a  guardian  ad  litem,  the  estdb^ 
lished  practice  is  to  tax  the  costs  as  hetween  party  and 

(a.)  Beported  by  J.  I.  SriRLmo,  Esq.,  Barrister- 
at-Law. 


party  and  not  as  letwesn  solicitor  and  client,  in  the 
absence  of  a  direction  to  the  contrary  in  the  order  direct- 
ing the  taxation. 

The  costs  of  a  guardian  ad  Utem  ought  to  le  taxed  on 
the  footing  that  he  is  a  successful  pcusty.  The  costs, 
therefore,  even  of  an  issue  on  which  he  has  failed  ougJU 
not  to  be  disalloioed  him. 

This  was  an  appeal  from  a  decision  of  Grantham, 
J.,  directing  the  master  to  review  his  taxation  of 
costs  in  an  action  asainst  an  infant  for  whom  a 
guardian  ad  litem  had  been  appointed.  TDe  question 
arose  out  of  an  action  by  a  scnoolmaster  against  an 
infant  who  had  set  fire  to  the  school  and  burnt  it 
down ;  the  plaintiff  di^ed  damages  in  respect  of 
that  tort.  The  official  solicitor  was  appointed  guardian 
ad  litem,  the  action  was  tried,  and  after  two  questions 
had  been  put  by  the  judge  to  the  jury  damages  were 
awuded  to  the  plaintiff  for  £450.  The  two  questions 
put  to  the  jury  were  tiiese:  ''(1)  Wat  the  boy 
deranged,  and  out  of  bis  mind  when  he  set  fire  to 
the  phuntiff's  house  P  (2)  Was  it  part  of  the  bargain 
on  which  the  plaintiff  took  the  boy  that  he  should 
be  responsible  for  such  an  act  as  this  was  and  under- 
take the  risk  of  it  ?  " 

Both  questions  were  answered  in  the  negative,  and 
the  plaintiff  was  awarded  £450  damages. 

And  then  came  the  question  of  l£e  costs  of  the 
guardian  ad  litem,  and  an  order  in  respect  of  that  was 
made  in  these  terms :  "It  is  ordered  that  the  plaintiff 
do  pay  the  costs  of  the  official  solicitor,  the  guardian 
ad  litem  of  tiie  defenduit,  and  that  the  question  of 
such  costs  be  referred  to  one  of  the  masters  of  the 
Supreme  Oourt  of  Judicature  to  tax  same  and  certify 
the  amount  thereof." 

The  rule  with  respect  to  the  costs  of  a  guardian 
ad  litem  is  ord.  65,  r.  13,  which  is  in  these  terms : 
"Where  the  court  or  a  judge  appoints  one  of 
the  solicitors  of  the  court  to  be  guardian  ad  litem 
of  an  infant  or  person  of  unsound  mind,  the  oourt 
or  judge  may  direct  that  the  costs  to  be  incurred  in 
the  pmormance  of  the  duties  of  such  office  shall  be 
borne  and  paid  either  by  the  parties  or  some  one  or 
more  of  the  parties  to  the  cause  or  matter  in  which 
such  appointment  is  made,  or  out  of  any  fund  in  court 
in  which  such  infant  or  penon  of  unsound  mind  may 
be  interested,  and  may  give  directions  for  the  repay- 
ment or  allowance  of  such  costs  as  the  justice  and 
drcumstanoes  of  the  case  may  require." 

When  the  matter  came  before  the  master,  the  official 
solicitor  oliumedto  be  entitied  to  costs  as  between 
soUdtor  and  client.  Master  PoUock  taxed  them  on 
what  he  called  the  party  and  party  scale  and  found  as 
to  a  particular  issue— namely,  the  issue  of  the  boy's 
lunacy,  against  the  guardian  ad  litem,  who  was  only 
given  costs  on  the  footing  that  he  was  really  a  party 
and  a  defeated  party. 

There  was  an  appeal  to  the  judge  on  objections 
taken-— first,  that  the  guardian  ad  litem,  under  that 
order  and  under  the  rule,  was  entitled  to  costs  as 
between  solicitor  and  client;  secondly,  that  the 
master  wai  wrong  in  givhig  him  costs  on  the  issue  on 
which  he  had  failed  only  on  the  footing  of  a  defeated 
party. 

Grantham,  J.,  made  an  order  sending  it  back  to  the 
master  *' with  a  view  to  allowing  costs  as  between 
solicitor  and  client "  to  the  guardian  ad  litem. 

From  this  order  the  plaintiff  appealed. 

Eon*  M.  M.  Macnaghten,  for  the  plaintiff. 

Montague  Lush,  for  the  official  solicitor. 

Macnaghten  replied. 

Cur.  adv.  vuU. 

May  13.— Collins,  L.J.,  stated  the  facts  and 
continued:    Mr.   Macnaghten  contended  before  us 
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that  where  the  learned  judge  has  made  aa  order 
without  giving  any  speoial  indioation  of  the  scale  to 
be  applied  in  asseaaing  the  costs  payable  to  the 
guardian  ad  litem,  the  rule  of  practice  is  that  the 
standard  called  parW  and  party  costs  shall  be  applied, 
and  not  the  method  of  soUoitor  and  dients  costs. 
Dealing  with  that  issue  I  am  of  opinion  that  Mr. 
Maonaghten  is  right.  We  took  time  to  consider  this 
matter  in  order  that  we  might  inquire  into  the 
practice  of  the  masters,  because  in  a  question  of  tiiis 
kind  it  is  exceedingly  important  that  a  welUascertaiaed 
practice  if  ic  exuts  should  be  followed.  There  it 
nothing  more  dangerous  than  interfering  with 
matters  of  practice.  We  have  bad  the  opportunity  of 
consulting  two  most  experienced  matters,  one  on  the 
Chancery  and  one  on  the  common  law  side,  and  they 
tell  us  that  the  uniform  practice  is,  in  the  absence  of 
speoial  directions  giving  solicitor  and  client  costs,  to 
tax  tne  costs  of  a  guardian  ad  litem  on  the  footing  of 
party  and  party  costs ;  and  thoagh,  ttricUy  speaking, 
that  principle  cannot  be  logically  applied  inasmucti  as 
for  this  purpose  the  guardian  ad  litem  is  not  a  party,  in 
practice  what  they  mean  by  party  and  party  costs  m 
this  rdation  is  that  the  costs  payable  by  the  plaintiff 
to  the  guardian  ad  litem  are  such  costs  a«  the  guardian 
ad  litem,  assuming  he  were  a  successful  party  in  a 
litigation  with  the  plaintiff,  woidd  be  entitled  to  on 
taxation  against  the  plaintiff.  That  decides  the 
appeal  on  the  first  point. 

But  then  comes  the  second  point  as  to  the  oosts  of  the 
issue  on  which  the  ^ardian  ad  litem  has  failed.  The 
master  has  treatedhim  asareal  party  who  has  failed,  and 
he  has  assessed  the  oosts  on  that  footing.  That  would 
ptobably  be  right  on  a  true  party  and  painty  taxation 
but  it  is  wronp;  on  the  hypotbesis  by  which  the  costs 
of  the  guardian  ad  litem  are  ascertained.  He  has 
to  be  treated  as  a  successful  party.  That  is  the 
standard  as  far  as  we  can  understand  it,  and  it  is  the 
staniard  applied  both  in  Chancery  and  common  law. 
Now,  that  being  so,  the  appeal  succeeds  as  to  pvt  and 
fails  as  to  part,  but  I  agree  that  the  appeal  should  be 
allowed  without  costs,  and  I  think  tiie  same  result 
ought  to  foUow  in  respect  of  the  hearing  below,  so 
that  the  appeal  will  be  allowed  without  costs. 

STIBLIN6,  L.  J. — In  this  case  two  points  are  raised — 
first,  that  the  costs  ought  to  be  allowed  as  between 
solicitor  and  client ;  and  second,  that  the  costs  of  the 
issue  on  which  the  defendant  failed,  which  have  been 
disallowed  by  the  taxing-master,  ought  to  be  allowed. 

Now.  as  regards  the  first  question,  as  to  whether  the 
costs  are  to  be  taxed  as  between  solicitor  aud  client. 
I  think,  having  regard  to  the  uniform  practice  which 
has  existed  in  the  Chanceiy  Division  apparently  ever 
since  the  year  1842,  when  the  first  rule  of  the  kind 
was  introduced,  adopted  under  the  consolidated  order 
of  the  old  Court  of  Cnanoery  and  adopted  by  the  rules 
made  in  pursuance  of  the  Judicature  Act,  I  think 
that  costs  can  only  be  allowed  as  between  party  and 
party  in  the  absence  of  a  direction  to  the  contrary. 
This  is  in  accordance  with  the  universal  rule  as  10 
the  construction  of  orders  as  to  taxation,  aud  if  the 
official  solicitor  considers  there  are  circumstances 
which  entitle  him  to  solicitor  and  client  costs  ttitsy 
ouffht  to  be  called  by  him  to  the  attentiou  of  the 
judge  when  he  is  invitwl  to  deal  with  the  costs  und  r 
the  role,  and  an  order  made  in  terms  authorizing  the 
taxine-master  to  deal  with  them  as  between  solicitor 
and  oTient. 

As  regards  the  other  point,  the  disallowance  of  the 
costs  of  the  issue  on  which  he  failed,  the  master 
assigns  two  reasons.  First,  that  the  issue  was  found 
against  the  defendant,  and  even  if  it  had  been  found 
in  his  favour  it  would  have  been  immaterial.  Both 
issues  were  found  against  the  defendant,  and  if  that 


rule  were  applied  strictly  the  guardian  ad  litem  would 
recover  no  oosts  at  all  under  this  order.  Therefore  I 
cannot  agree  with  the  master  as  to  that. 

Aud  then,  as  regards  the  other  point,  that  even  if 
it  had  been  found  in  his  favour  it  would  not  be 
material.  It  is  to  be  borne  in  mind  that  the  learned 
judge  gave  the  issue  to  the  jury.  That  implies,  to 
my  m*nd,  clearly  an  opinion  on  the  part  of  the 
learned  judge  that  if  the  issue  had  been  foond  the 
other  way — that  is  to  say,  found  in  favour  of  the 
defendant,  there  would  have  been  something  to  dit- 
cuss,  and  therefore  be  must  have  been  of  opinion  tkit 
the  issue  was  one  which  if  found  the  other  way  wu 
not  entirely  irrelevant.  Now,  having  that  before  bim 
and  in  his  mind,  the  learned  judge  directs  the  coste  of 
the  official  solicitor  to  be  paid  by  the  plaintiff.  I 
cannot  see  that  the  master  has  any  right  to  deprive 
him  of  the  costs  of  either  issue  on  which  he  fails.  Axid 
I  say  that,  fully  remembering  the  power  which  is  con- 
ferred on  the  taxine-master  by  ord.  65,  r.  27,  sab-role 
20.  I  do  not  thimc  that  the  disallowance  of  th«ie 
costs  is  brought  within  that  rule.  I  think,  therefore, 
that  oa  this  point  the  appeal  fails. 

SolicitoM,  A.  W.  MiUa;  The  Official  Solicitor. 


Kiirt  tttoutt  of  9u0t(ce. 
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Taylor  v.  Poncia.  (a.) 

Practice — Payment  out— Estate  duty — Fund  in  court— 
Tenant  for  life— Finance  Acty  1900  (62  <fe  63  Vid,  c 
7),  8.  11. 

When  payment  out  of  court  is  authorized  of  funds  %% 
which  one  of  the  petitioners  had  a  life  interest  now 
released,  the  practice  of  the  court  is  to  retain  a  sufficient 
sum  of  money  to  satisfy  the  amount  of  estate  duty  pay- 
able in  the  event  of  the  death  of  the  tenant  for  life  wUhi» 
twelve  months  of  the  date  of  the  release, 

A  testator,  Bobert  Fletcher,  died  on  the  6tfa  of 
September,  1867,  having  by  his  wiU,  dated  the  12th 
of  May,  1864,  given  aud  bequeathed  to  John  Pondt, 
WilUamTaylor,  and  Eliza  Fletcher  [inter alia)  two  simu 
of  money  upon  trust  for  Maria  Louiaa  Maher. 

Tae  tt'Stator's  estate  was  distributed,  and  the 
amount  accruing  to  M.  L.  Maher  and  her  childreiif  in 
pursuanoa  of  orders  made  in  the  action,  was  oanied 
over  to  the  credit  of  an  account  entitled  '*  Tiie  acooaat 
of  Maria  Louisa  Maher,  widow,  and  her  ohUdreQ." 

They  now  petitioned  the  court  that  a  portion  of 
the  said  sums  should  be  paid  out  of  court. 

Uuder  the  testator's  v^l  liaria  Louisa  Maher  only 
received  a  life  interest  in  the  share  of  the  property 
bequeathed  to  her,  but  she  had  a  power  of  appoint- 
ment to  her  children. 

In  1896  she  released  all  the  trust  funds  and  property 
held  upon  or  subject  to  the  trusts  of  the  said  will 
from  the  powers  of  appointment  to  the  intent  that 
the  said  powerj  mignt  be  absolutely  extinguished 
except  so  far  as  they  had  already  been  exercised. 

The  question  was  now  raised  whether  the  fnnd 
could  be  properly  paid  out  without  providing  for  th^ 
duty  payable  in  case  the  tenant  for  life  died  within 
twelve  months  of  the  date  of  the  release. 

Methold,  for  the  petitioners. 

Qalhraith,  for  other  parties. 

(a.)  Reported  by  J.  H.  Dayibs,  Esg  ,  Barrister-at- 
Law. 
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Cozens-Habdy,  J.,  made  au  order  for  the  pay- 
ment out  of  the  snm  according  to  the  prayer  of  the 
petitioners,  but  subject  to  tiie  payment  of  the  duty. 
If  the  duty  was  not  paid  or  an  arrangement  made 
with  the  Bevenue  authorities  a  sufficient  sum  was  to 
bA  l^f  t  in  court  to  provide  for  the  payment,  and  for 
the  expenses  of  obtaining  payment  out  of  court. 

Solicitors  for  all  parties,  Bmmet  &  Oo,,  for  Banks, 
Kendall^  &  Taylor,  Liverpool. 


April  17. 


Chan.  Diy.       ) 
Cozens-Hardy,  J.  j 

In  re  Whitham. 
Whitham  v.  Dayies.  (a.) 

Vendor  and  purchaser — Bequiaituma  of  title — Conveyanc- 
ing and  Law  of  Property  Act,  1881  (44  <&  46  Vict.  c. 
41),  «.  10— Sale  by  order  of  court— Conditions  of  sale 
— Ahstrad  of  title. 

By  order  of  the  court  certain  landed  property  was  put 
up  for  sale.  In  the  contrcut  for  its  sale  a  datue  was  in- 
serted that  **  all  fads  or  matters  appearing  to  he  jproved 
or  to  he  certified  by  a  chief  clerk  or  master  attached  to  the 
chambers  of  the  said  judge,  or  to  be  stated  or  implied  in 
any  judgment  or  order  in  the  action  in  which  this  sale  is 
made,  are  to  be  deemed  thereby  sufficiently  and  con- 
clusively evidenced.^*  The  master  certified  that  the 
]>roperty  to  be  sold  formed  jxirt  of  the  estate  of  one  Joseph 
Whitham,  deceased,  from  whom  the  title  was  derived. 

Held,  that,  having  regard  to  section  70  of  the  Convey- 
ancing Act,  1881,  and  to  the  terms  of  the  contract,  a  good 
title  had  been  shoum. 

This  was  a  summons  on  behalf  of  Mary  Eleanor 
Kobinson,  of  Holmfield,  Aigburth,  for  a  declaration 
that  requisiiions  made  by  her  on  the  title  of  the 
Holmfield  estate,  of  which  she  was  the  purchaser,  had 
not  been  suffidentiy  answered,  and  that  a  good  title 
had  not  been  shown  to  the  said  premises. 

It  appeared  that  Joseph  Whitham,  who  died  in 
February,  1866,  by  his  will  dated  the  13th  of 
December,  1865,  gave  and  bequeathed  his  real  and 
personal  estate  (which  io eluded  the  property  now  in 
question)  to  trustees  upon  trust  for  his  childreo,  one 
only  of  whom,  Joe  Whitham,  was  now  alive. 

Since  the  death  of  the  testator  Joseph  Whitham 
numerous  transactions  touching  the  title  to  the 
proi^erty  had  taken  place,  oulnunating  in  an  action 
brought  by  Joe  Whitham  against  the  trustees  of  the 
estate.  By  an  order  made  in  this  action  and  dated 
the  Ist  of  July,  1809,  it  was  among  other  things 
ordered  that  the  hereditaments  and  proper^  comprised 
in  the  1st  schedule  to  the  master's  certificate,  dated 
the  27th  of  June,  1899  (in  which  the  above-mentioned 
property  was  incAnded),  be  sold  with  the  approbation 
of  the  judge  freed  from  incumbrances  of  sudi  of  the 
incumbrancers  as  should  consent  to  the  sale  and 
subject  to  the  incumbrances  of  such  of  them  as  should 
not  consent,  and  it  was  ordered  that  the  proceeds  of 
such  sale  be  paid  into  court. 

The  property  was  subsequentiy  sold  by  private 
treaty  to  the  applicant  M.  E.  Bobinson  and  an  agree- 
ment for  sale  dated  the  15th  of  December,  1900,  vas 
entered  into.  An  abstract  of  title  was  delivered  to  the 
purchaser  under  the  said  agreement,  but  it  did  not 
contain  an  abstract  of  certain  deeds  which  the  pur- 
chaser contended  she  was  entitied  to  have  abstracted. 

The  vendors  declined  to  comply  with  the  requisitions 
made  by  the  purchaser  and  contended  that  Uiey  were 
under  no  obligation  to  do  so. 


(a.)  Beported  by  J.  H.  Dayibs,  Esq.,  Barrister- 
at-Law. 


W.  jET.  Cochran,  for  the  purchaser,  said  the  order 
alone  was  not  a  sufficient  title. 


Peterson,  for  the  vendors,  referred  to  section  70  of 
the  Conveyancing  and  Law  of  Property  Act,  1881 
(44  &  45  Vict.  c.  41),  and  to  the  case  of  In  re  Hall 
Dare's  Contract,  30  W.  E.  566,  21  Ch.  D.  41. 

Oozbnb-Habdy,  J. — Tha  purchase  was  made  under 
a  contract  clause  6  of  whicn  is  "  AU  facts  or  matters 
appearing  to  be  proved  or  to  be  certified  by  a  chief 
cierk  or  master  attached  to  the  chambers  of  the  said 
judge,  or  to  be  statel  or  implied  in  any  judgment  or 
order  in  the  action  in  which  this  sale  is  made,  are  to 
be  deemed  thereby  sufficieaUy  and  conclusively 
evidenced."  It  has  been  certified  here  by  the  master 
that  the  property  in  question  formed  part  of  the 
estiftte  of  Joseph  Whitbam.  There  is  an  order  for  the 
sale  of  this  estate.  It  is  admitted,  and  could  not 
really  be  disputed,  having  regard  to  section  70  of  the 
Act,  that  that  order  for  B»le  binds  all  beneficiaries  of 
every  kind.  It  is  not  ^sputed  that  the  purchaser 
will  get  the  l^al  estate.  She  gets  the  legal  estate 
f r.  m  the  mort^tgees  who  concur  in  the  sale. 

But  it  is  argued  that  the  purchaser  is  entitied  to  an 
abstract  showing  the  will  of  Joseph  Whitham,  and 
the  appoint meLts  of  the  trustees  prior  to  the  year 
1685,  by  which  the  property  was  conveyed  to  Joe 
Whitham,  in  order  to  sho«7  that  they  were  duly 
appointed  trustees  of  the  will.  However,  the 
purchaser  of  the  legal  e»tate  gets  the  whole  of  the 
t)eneficial  interest.  She  gets  every  deed  relating  to 
the  land  in  question.  It  is  not  as  though  the  trustees 
of  the  will  were  selling  out  of  court  and  had  to  make 
a  tide  in  their  character  of  trustees  of  the  will.  It 
does  not  matter  in  the  least  whether  these  trustees 
w^re  well  or  badly  appointed,  they  had  the  legal 
estate.  Even  if  they  had  not  the  legal  estate  the 
equitable  interest  would  be  bound  by  the  deed,  for 
the  estate  is  not  under  the  trustees,  but  under  the 
will,  affected  by  the  order  of  the  court.  The  purchaser 
has  all  she  is  entitied  to ;  an  abstract  of  titie  beginning 
in  August,  1868,  as  stipulated  by  the  contract,  and 
including  every  deed  affecting  or  dealing  with  this 
property.  I  think  that  I  must  therefore  make  no 
order  ou  the  summocs  except  that  the  purchaser  do 
pay  the  costs. 

Solicitors  for  the  purchaser.  Field,  Roscoe,  &  Co., 
for  Bateeons,  Warr,  A  Wimshurst,  Liverpool. 

Solicitors  for  the  vendors,  Blair  (Sb  W.  B* 
Girling, 


Chan.  Div.  I 
Farwell,  J.J 


June  6,  12. 


Gbbenhalgh  V,  Bbindley.  (a.) 

Vendor  a».  rf  purchcuer — EasemefU — Light  and  air — Non- 
disclosure of  deed  of  acknowledgment — Specific  per- 
formance -  Compensation  —  Costs  —  Prescription  Act, 
1832  (2  <fc  3  Will,  4,  c.  71),  s.  3. 

A  contract  for  the  sale  of  a  house  with  windows  look- 
ing over  land  of  a  third  'person  does  not  imply  any 
representation  or  warranty  that  such  windows  have  any 
right  to  access  of  light  over  such  land. 

The  vendor  of  new  houses  having  windows  which  over- 
looked a  recreation  ground  vested  in  a  town  corporation, 
?uid,  before  his  open  conJtraxi  with  the  purchaser,  entered 
into  a  deed  of  covenant  with  the  corporation  that  the 
owner  of  the  houses  should  pay  one  shilling  yearly  as  an 
acknowledgment  that  no  easement  of  light  or  air  over  the 

(a.)  Beported  by  Wabwiok  H.  Dbapbb,  Esq., 
Barrister-at-Law. 
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recreation  grvund  attached  to  the  houses.     This  deed  was 
not  disclosed  to  the  pwrchaser  hefore  the  contract. 

Hdd^  t?uU  the  vendor  was  entitled  to  enforce  specific 
performance  of  the  contract  and  without  making  com- 
pensation,  hut  the  court  declined  to  order  the  purchaser  to 
pay  the  vendor* s  costs  of  the  action. 

Witness  actioD. 

On  the  4th  of  October,  1900,  the  plaintiff,  C.  Qreen- 
halgh,  who  was  the  owner  in  fee  of  twelve  houses  in 
Florence-street,  Stockport,  entered  into  a  written 
contract  with  the  defendant,  Miss  Brindley,  for  the 
purchase  by  her  of  that  property. 

The  contact  was  an  open  one,  and  in  the  coarse  of 
the  nefl:otiations  that  led  up  to  it  the  plaintiff  wrote  to 
the  ddFendant  on  the  27th  of  August  stating  that  the 
houses  were  four  years  old,  and  in  September  the 
defendant  visited  and  saw  the  houses  for  herself. 

The  property  abutted  on  Florence-street,  which 
was  18ft.  wide,  and  had  windows  looking  over  the 
street  on  to  public  recreation  grounds  on  the  other 
side. 

These  recreation  grounds  were  vested  in  the  mayor 
and  corporation  of  Stockport  under  a  conveyance  from 
Lord  Bgerton  of  Tatton  and  his  trustees,  dated  in 
1873,  and  were  subject  to  covenants  wbidi  prevented 
the  erection  of  buildings  thereon  and  tiieir  user  for 
any  purpose  other  than  recreation  grounds  without 
the  consent  of  the  nantors. 

Nothing  was  said  either  in  the  n^otiations  or  in 
the  contract  with  reference  to  the  access  of  light  to 
the  windows. 

But  the  defendant  ascertained  after  the  contract 
that  the  plaintiff  had  entered  into  a  deed  of  covenant 
with  the  corporation,  dated  the  10th  of  Febniary, 
1900,  and  she  relied  on  this  as  a  ground  for  declining 
to  porform  the  contract. 

This  deed  was  as  follows :  **  This  indenture,  made 
between  the  corporation  of  Stockport  of  the  first  part, 
William  Walnuiley,  the  mortgagee  of  the  houses,  of 
the  second  part,  and  the  plaintiff  (hereinafter  called 
the  owner,  whidi  term  shi&l  include  the  owner  for  the 
time  bemg  of  the  houses)  of  the  third  part,  witnesses 
that  the  owner  covenants  with  the  corporation  that 
the  owner  will  pay  to  the  corporation  the  yearly  sum 
of  Is.  on  the  25th  of  March  in  each  year,  the  first 
payment  to  be  made  on  the  25th  of  March,  1897,  and 
the  owner  and  the  mortgagee  declare  each  of  such 
payments  to  be  a  fresh  acknowledgment  that  the 
owner  has  not  been  nor  is  he  entitled  as  of  right  to  the 
uninterrupted  flow  of  light  or  air  to  any  wmdows  or 
lights  in  the  southerly  walls  of  the  saia  houses  over 
or  from  the  recreation  ground.  And  it  is  hereby 
declared  that  in  case  of  the  non-payment  of  the  said 
sum  of  Is.  in  any  year  or  in  any  number  of  years  the 
fact  of  any  such  non-payment  or  non-payments  for 
any  year  or  any  number  of  years  shall  not  be  taken 
as  an  abandonment  of  the  rights  of  the  corporation  to 
obstruct  on  their  own  land  the  admission  of  light  or 
air  to  the  said  lights  or  windows,  but  these  presents 
so  far  as  is  hereinbefore  contained  shall  remain  in  full 
force  notwithstanding  such  non-payment." 

The  defendant  having  declined  to  perform  the 
contract  without  compensation,  the  pUintiff  com- 
menced this  action  for  specific  pcorf ormance. 

W.  H.  Upjohn,  K,G.  {T,  T.  Methold  with  him).— 
The  plaintiff,  in  executing  the  deed  of  covenant, 
could  not  charge  the  land  so  as  to  bind  a  purchaser 
with  the  payment  of  the  shilling.    There  is  no  period 
of  years  fixed  for  the  pajrment  or  conveyance  to  uses, 
but  only  a  kind  of  tooancy  at  will.    As  soon  as  the  ! 
defendant  renounces  the  agreement  the  twenty  years  I 
will  begin  to  run.    It  is  not  a  question  of  defective  | 
title ;  we  have  contracted  simply  to  sell  the  houses,  | 
and  the  defendant  now  daims  a  right  to  a  future  j 


it.  It  ii  not  a  burden  or  consent  affecting 
the  land,  the  only  object  of  the  covenant  being  to 
protect  tiie  ground  of  the  corporation.  An  aooesi  lor 
a  few  yean  gives  no  easement:  Bonner  ▼.  OresA 
Western  EaUway  Co.,  32  W.  B.  190,  24  CQu  D.  1.  It 
is  not  a  case  for  compensation,  even  if  it  oould  be 


a  E.  E.  Jenkins,  K.C.  {F.  RusseU  with  him),  far 
the  defendant. — I  do  not  say  there  was  a  -wmcrajdj  1 
of  any  easement  or  light,  and  I  agree  that  I  oonld  ] 
not  be  sued  for  the  shilling.  But  I  say  that  there 
was  a  negative  representation  of  fraedozn  frooi 
incumbrances,  and  that  I  was  entitied  to  think  I 
should  get  free  light  in  sixteen  vears  and  am  enfided 
to  the  property  unhampered  by  conditioiia  which 
prevent  my  acquiring  an  easement.  On  the  sale  of 
freehold   property   a   purchaser  is  entitled    to  the 

f property  with  all  ordmary  easements  and  ri^ts 
Bewley  v.  Atkinson,  28  W.  B.  638,  13  Gh.  D.  283), 
and  the  potentiality  of  acquiring  an  easement  ia  an 
ordinary  ri^ht  of  property.  I  am  entitled  to  oom- 
pensatian  if  I  am  to  be  forced  to  oompLefte. 
[Fabwxll,  J.— But  there  is  no  tangible  legal  eatitf 
cut  off  for  which  you  can  have  compensation.  There 
is  only  the  potentiality^  of  acquiring  an  eaaement.] 
Then  my  romedy  is  rescission. 

W.  H.  Upjohn,  K.C.,  in  reply.— It  is  not  a  part  of 
the  bargain  for  the  sale  of  a  house  that  a  pnrohaser 
should  get  a  potentiality. 

Cut.  adv.  vuU. 

Fabwbll,  J.  (after  stating  the  facts  as  above),  said : 
In  this  case  both  parties  knew  that  the  houaee  wen 
new,  and  it  is  not,  nor,  in  my  opinion,  ooold  it  have 
been,  contended  that  a  contract  for  the  sale  of  a  haam 
with  windows  looking  over  land  of  a  third  peraon 
implies  any  representation  or  warranty  that  suoh 
windows  have  any  right  to  access  of  light  over  eiioh 
land.  As  to  the  contract  with  the  corpormtion»  no 
purohaser  would  be  bound  by  the  covenant  to  fjay 
therein  contained ;  but  as  against  a  purchaser  with 
notice  the  deed  would  have  me  effect  of  a  consent  in 
writinff  within  section  3  of  the  Prescription  Act 
grant^  by  the  corporation  and  accepted  by  the  pur- 
chaser, and  continuing  until  determmed  by  notioe  of 
repudiation.  In  this  respect  the  arrangement  bean 
some  resemblance  to  that  which  formed  the  snbjeet  of 
the  decision  in  Bewley  v.  Atkinson.  Notwithstanding 
Mr.  Jenkins's  argument,  I  have  no  doubt  that  the 
arrangement  created  by  the  deed  can  be  put  an  end 
to  by  a  subsequent  purchaser.  The  veiy  nature  of 
the  transaction  shows  this,  for  the  object  is  to  prevent 
time  from  running  under  the  Prescription  Act  against 
the  corporation,  and  notice  of  repudiation  gives  them 
twenty  yean  in  which  to  assert  their  rights  1^ 
blocking  the  windows.  Further,  on  the  constmotion 
of  the  deed,  the  person  to  make  the  payments  is  the 
owner  for  the  time  being;  but  the  covenant  cannot 
bind  him  to  make  any  such  payment,  and  the  proyieo 
that  follows  and  that  does  bind  him  merely  negatives 
the  presumption  of  abandonment  of  right  by  omiswon 
to  receive,  and  does  not  extend  to  the  presumption  or 
inference  arising  from  a  positive  refusal  to  pey 
and  acquiescence  in  such  refusaL  The  effsct  of  the 
deed,  theroforo,  as  against  the  purchaser  is  merely 
to  postpone  the  commencement  of  the  statutory 
period  until  he  has  given  notioe  of  repudiation ;  and 
this  he  can  do  as  soon  as  he  has  completed  his  pur- 
chase. It  is  argued  that  the  purdiaser  is  projudioed 
by  this  in  two  ways :  (1)  By  losing  four  yean  of  the 
statutory  period ;  and  (2)  bv  being  compelled  to  give 
notice  of  repudiation,  witii  the  consequent  probabuity 
of  exciting  the  corporation  to  block  ihe  lights  at  once. 
But,  as  I  have  already  said,  a  contract  for  the  sale  of  a 
house  with  windows  looking  over  the  land  of  a  third 
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penon  impliet  no  representatioii  dr  wamaty  that  the 
^windowi  are  entitlea  to  the  aooeiB  of  li^ht  orer  sndh 
land.  If  sooh  aooen  has  in  faot  been  enjoyed  forthe 
atatatory  period,  then  the  property  has  the  easement 
of  light ;  bnt  an  aooeis  for  ten  years  creates  nothine 
at  all  (Banner  ▼.  Oreat  Western  BaUway  Co.), 
and  what  oounsel  oalied  the  potentiality  of  the 
acquisiiion  of  the  easement  within  less  than  twenty 

J  ears  is  not  an  interest  in  land  or  easement 
nown  to  the  law.  It  is  a  mere  question  of  the 
doctrine  of  chances ;  and  assoming  that  the  owner 
of  the  adjoining  land  is  aUve  to  his  own  Interest,  the 
chances  are  far  greater  that  he  will  block  up  lights  in 
the  second  than  in  the  first  half  of  the  period.  There 
is  no  sndh  period  of  twent:^  years  to  the  lapse  of  a  por- 
tion of  which  thepnrohaseris  entitled,  as  the  defendfuit's 
arffument  assumes.  There  is  either  an  easement  of 
lignt  or  there  is  not.  If  there  is  not,  thereis  no  inter- 
mediate stage  which  has  any  legal  existence ;  and  the 
Tender  does  not  fail  to  possess  the  fee  simple  of  a 
house  free  from  incumbrances,  because  he  has  not  got 
the  easement  of  light  over  the  adjoining  property  nor 
because  the  time  necessary  for  acquiring  that  ease- 
ment has  not  commenced  to  run.  I  fiml,  therefore, 
no  ground  on  which  I  can  refuse  to  grant  specific 
performance  or  on  which  I  can  give  the  defendant 
oompeosation.  Oompensation  is  given  in  respect  of 
the  difference  between  the  ezprened  subject-matter 
of  the  contract  and  the  property  ofEiared  by  the 
vendor  as  answering  that  description,  and  in  this  case 
there  is  none.  But  although  I  must  make  the  usual 
decree  for  spedfio  performance,  I  make  no  order  as  to 
costs,  for  this  reason.  A  vendor  knows  and  a 
purchaser  does  not  know  the  incumbrances  of  the 
property  before  the  contract.  In  this  case  the  vendor 
has  chosen  to  enter  into  a  contract  with  the  corpora- 
tion which  renders  his  position  different  from  the 
normal  position  of  the  vendor  of  a  house,  and  he 
appeals  to  this  court  for  its  equitable  remedy  of 
specific  performance.  I  think  ne  ought  to  have 
informed  the  defendant  before  the  contract  of  his 
covenant  with  the  corporation  and  left  her  to  judge 
for  herself  whether  it  was  or  was  not  advantageous  to 
the  property  ;  and  in  refusing  to  make  the  dttendant 
pay  costs  I  am  only  fol&wing  the  example  of 
Bomer,L.J.,  m  In  re  SwMMrton^  U900]  1  Gh.  112n., 
which  I  have  already  followed  in  Hepworih  v.  PickleSt 
48  W.  B.  184,  [1900]  1  Ch.  108. 

SdUdtors,  BowcUffey  Bawle,  A  Co,,  for  Bu&tell, 
Coppockf  &  Helmt  Stockport;  BoUnson  A  Bradley,  for 
Joitph  Chrundf/t  Stockport. 


Ohan.  Div. 
Fwwell,  J. 


Feb.  26. 


In  re  Bnu>. 
In  re  BvAirs. 
DoDD  V.  BvAire.  (a.) 

SetUement — Tenant  for  life  and  remainderman^  A ppor- 
tionment — Unauthorized  investment — Breach  of  trust 
— Loss. 

Where  a  trustee,  in  hreach  of  trust  and  wUhout  the 
knowledge  of  the  tenant  for  life  or  remainderman,  sells 
out  an  authorized  investment  and  invests  the  proceeds 
in  an  unauthorited  investment,  resulting  in  a  loss  of  some 
capital  and  income,  the  tenant  for  life  is  entitled  to  euch 
a  proportion  of  the  amount  realized  by  the  unauthorized 
investment  plus  the  income  he  received  therefrom  during 
its  continuance,  as  the  dividends  he  would  have  received 

(a.)  Beported  by  Wabwiok  BL  Dbapbb,  Esq., 
Bazrister*at-Law. 


from  the  authorized  investment  in  the  eame  period  hear  to 
the  capital  value  of  the  autlioriaed  investment  plus  those 
dividends,  t?ie  tenant  for  life  being  liable  to  bring  into 
account  all  income  received  by  him  from  the  unauthorized 
investment,  although  not  Uahle  to  refund  any  portion  of 
this  income. 

Further  consideration  of  an  administration  action. 

On  the  16th  of  March,  1885,  John  C.  Evans,  the 
trustee  of  certain  funds  settled  by  the  will  of  T.  Bird, 
hereinafter  called  the  testator,  invested,  without  the 
knowledge  of  the  tenant  for  life  or  remaindermen 
and  in  breach  of  trust,  the  sum  of  £10,000,  being  the 
proceeds  of  sale  of  £10,021  Consols,  part  of  the  settled 
fxmds,  at  4  per  cent,  on  an  equitable  mortgage  of  real 
property  beloDging  to  hiooself,  and  known  as  the 
Merton  Grange  and  Paine's  estates,  Gambridffeshire, 
the  interest  on  which  was  regularly  paid  by  the 
trustee  or  his  executor  up  to  the  10th  of  liaroh,  1894, 
when  it  fell  into  arrear.  The  trustee  died  on  the  1st 
of  June,  1893,  and  on  the  19th  of  December,  1894, 
the  plftintiflFs,  who  were  some  of  the  remaindermen, 
having  discovered  the  breach  of  trust,  commenced 
this  action  against  the  trustee's  executor  and  others 
to  administer  the  estates  of  the  testator  and  the 
trustee. 

On  the  18th  of  May,  1896,  North,  J.,  pronounced 
judgment,  declaring  that  the  investment  of  the 
£10,000  was  a  breach  of  trust,  and  that  the  trustee's 
executor  was  liable  out  of  the  assets  of  the  trustee  to 
pay  that  amount  to  the  trustees  of  the  testator's  will 
when  appointed  with  interest  at  4  per  cent,  per 
annum  from  the  date  of  the  investment  until  pay- 
ment, and  that  until  payment  that  amount  and 
interest  should  stand  charged  upon  the  Merton 
Orange  and  Paine's  estates,  and  ordering  (inter  alia) 
administration  of  the  real  and  personal  estate  of  the 
trustee. 

New  trustees  of  the  testator's  will  were  subsequently 
appointed  and  added  as  defendants.  A  receiver  of 
the  rents  of  the  mortgaged  estates  was  appointed,  and 
these  estates  were  gradually  sold  during  the  years 
1896  to  1897,  the  proceeds  being  paid  into  court  and 
invested  in  New  OodsoIs,  and  various  payments  being 
made  to  the  tenant  for  life  out  of  the  rents  ana 
dividends  until  her  death  on  the  26th  of  February, 
1900. 

By  the  master's  general  certificate  of  the  26th  of 
January,  1901,  which  incorporated  the  results  of 
previous  certificates,  it  was  certified  that  the  tenant 
for  life  had  received  from  the  trustees  or  his  executor 
£3,400  on  account  of  the  income  of  the  investment  in 
seventeen  half-yearly  payments  of  £200,  b^ginninff 
the  6th  of  February,  1886,  and  ending  the  16th  of 
March,  1894;  and  that  since  that  date  she  had 
received  from  the  trustee's  executor,  or  the  receiver  in 
the  action,  or  under  orders  of  the  court,  a  further  sum 
of  £666,  making  a  total  of  £4,066  paid  to  her  on  the 
account  aforesaid  up  to  her  death. 

It  was  also  certified  that  the  net  proceeds  of  sale  of 
the  morteaged  estates  were  represented  by  a  sum  of 
£6,629  New  Consols  and  £173  cash  in  court  to  the 
oreditof  theaction, '' proceeds  of  sale  of  JohnGarbery 
Evans'  real  estate  mown  as  Merton  Qran|;e  and 
Paine's  estates,"  and  bv  a  sum  of  £39  which  had 
been  raised  by  a  sale  of  £36  New  Oonsols  for  repairs 
of  other  estates,  and  was  now  to  be  repaid  to  this 
accoont. 

The  trustee's  estate  being  of  no  appreciable  value, 
one  of  the  questions  on  the  further  consideration  was 
how  tiie  fund  in  court  ought  to  be  divided  as  between 
the  estate  of  the  tenant  for  life  and  the  remaindermen 
so  as  to  apportion  the  loss  fairly  between  them. 

J.  G.  Butcher,  K.C.  (Metcalfe  with  him),  for  the 
plaintiflk— The  actual  aggregate  amount  of  inoome 
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and  capital  prodaoed  by  inveitmeiifc,  after  dedaoting 
aooretioiu  sinoe  the  death  of  the  tenant  for  life 
belonging  to  the  remaindermen,  must  be  divided  as 
between  tenant  for  life  and  remaindermen  in  the 
proportion  borne  by  the  total  interest  whioh  the 
tenant  for  life  would  Have  received  on  £10,021  Consols 
from  the  date  of  the  wrongful  investment  to 
her  death,  to  the  value  of  £10,021  Consols  at 
that  date,  and  the  executor  of  the  tenant  for  life 
must  give  credit  for  the  whole  amount  of  the  £4,066 
received  on  account  of  income :  In  re  Foster,  Lloyd  v. 
Carr,  39  W.  B.  31,  45  Ch.  D.  629;  In  re  Hobson, 
Walker  v.  Appach,  34  W.  B.  70;  In  re  Baker,  W.  N. 
(1897)  154. 

W.  E.  Ujpjohn,  K.C.  (MarteUi  with  him),  for  the 
representative  of  the  tenant  for  life.— The  account 
must  only  be  taken  from  the  10th  of  March,  1894, 
when  the  interest  first  fell  into  arrear,  and  the  fund 
in  courc  should  be  divided  in  the  proportion  borne  by 
the  arrears  of  interest  at  the  tenant  for  life's  death  to 
the  value  of  £10,021  Consols  at  that  date :  In  re  Moore, 
Moore  v.  Johnson,  33  W.  B.  447 ;  Lyon  v.  Mitchell, 
W.  N.  (1899),  27.  The  tenant  for  life  was  not  respon- 
sible for  the  breach  of  trust,  but  we  are  wilUng  to 
calculate  the  arrears  on  the  present  interest  on  Consols. 
The  principle  laid  down  in  In  re  Foster,  which  is  con- 
fined to  the  case  of  a  mortffagee  in  possession,  was  not 
followed  in  Lyon  v.  Mitchdl,  but  if  it  is  to  be  applied 
here,  the  account  should  only  be  taken  from  the  10th 
of  March,  1894.  BaU  v.  Hooper,  3  W.  B.  639,  5  De  Q. 
M.  &  G.  338,  shows  that  the  plaintifEs  are  not  entitled 
to  make  the  estate  of  the  tenant  for  life  recoup  mcome 
paid  in  respect  of  an  unauthorized  investment  of 
which  she  knew  nothing. 

Fabwxll,  J.— The  queation  I  have  to  answer  is, 
how  the  loss  caused  by  tbe  breach  of  trust  is  to  be 
borne.  The  authorities  are  in  a  p«-rplezing  condition, 
and  I  am  unable  to  reconcile  the  decision  of  Pearson, 
J.,  in  In  re  Moore,  with  that  of  Kay,  J.,  in  In  re 
Foster.  The  present  case  is  distinguishable  from  both 
those  authorities  as  in  neither  of  them  was  the  loss 
caused  by  a  lureach  of  trust.  I  think  the  true 
principle  is  that  stated  by  James,  V.C,  in  Cox  v.  Cox, 
17  W.  B.  790.  L.  B.  8  Eq.  343 :  «  The  true  principle 
in  all  these  cases  is  that  neither  the  tenant  for  life  nor 
the  remaindermen  is  to  gain  an  advantage  over  the 
other — ^Ddther  is  to  sufiSsr  more  damage  in  proportion 
to  his  estate  and  interest  than  the  other  suners — ^from 
the  default  of  the  obligor.  The  two  must  share  the 
loss  in  the  same  way  as  they  would  have  shared  it 
had  it  occurred  when  they  first  became  entitled  in 
possession  to  the  fund." 

Applving  this  principle,  I  have  first  to  asoerfcain 
what  the  fund  for  division  ought  to  be,  on  the 
assumption  that  the  sale  and  wrongful  investment 
never  took  place.  In  that  case  there  would 
have  been  £10,021  Consols  for  division,  and 
the  tenant  for  Ufe  would  have  received  the 
interest  on  those  Consols  down  to  her  death.  As 
a  matter  of  fact  she  received  altogether  tbe  sum  of 
£4,066  in  respect  of  the  wrongful  investment.  She 
was  in  no  way  responsible  for,  or  indeed  cogoizant  of, 
the  breach  of  trust,  and  I  could  not  order  her 
executor  to  refund  any  portion  of  this  income.  But  I 
am  dealing  with  a  case  of  adjustment  of  a  loss  as 
between  tenant  for  life  and  remaindermen,  and  so 
long  as  any  funds  are  available  for  that  purpose  I 
must  so  apportion  them  as  to  throw  the  loss  on  income 
and  capital  rateably.  The  proper  method  of  doiog 
this  is  to  ascertain  the  total  amount  of  the  dividends 
on  £10,021  Consols  that  the  tenant  for  life  would  have 
received  if  the  sale  and  wrongful  investment  had  not 
been  made,  and  also  to  ascertain  the  value  of  £10,021 
Consols  at  her  death,  ihe  proper  time  for  distributing 


the  fund.  This  will  show  the  amount  that  ought  to 
have  been  available  for  income  and  capital  respectively, 
(hi  the  other  hand,  the  fuod  in  court,  plus  the  £4,066 
income  actually  received,  minus  accretions  sinoe  the 
death  of  the  tenant  for  life,  which  accretions  belong 
to  the  remaindermen,  gives  the  aggregate  amoonc 
actually  produced  by  the  wrongful  investment  up  to 
the  death  of  the  tenant  for  life. 

In  order  to  throw  the  loss  on  income  and  oapit«l 
rateably,  this  aggregate  must  be  divided  between  tbn 
estate  oif  the  tenant  for  life  and  the  remaindermen 
according  to  the  rule  in  In  re  Foster— -i^e,,  in  ttio  pro- 
portion which  the  total  amount  of  dividends  that  the 
tenant  for  life  would  have  received  on  the  £10,021 
Consols  from  the  date  of  the  wrongful  investment  to 
her  death  bears  to  the  value  of  £10,021  Consols  at  her 
death,  her  executor  giving  credit  for  the  £4,066 
actually  received,  but  not  being  liable  to  refund  any 
overpayment  for  the  reason  abov^^  stated. 

Whether  this  is  the  proper  mode  of  apportlooment 
in  a  case  where  the  loss  has  not  arisen  from  a  breach 
of  trust  is  not  for  me  to  determine.  There  was  a 
breach  of  trust  ia  the  present  case,  and  I  must  restore 
the  staJtus  quo  ante  as  far  as  the  funds  ayailabLa  will 
permit. 

Solicitors,  Oasquet  &  Metcalfe  ;  PoUock  &  Go, ;  J.  E, 
Mason, 


May  7,  8. 


K.  B.  Div.  1 

(Kennedy  and  Phillimore,  JJ.)  J 

In  re  TOWNSKWD.  (a.) 
Inland  revenue— Estate  duty— Trust  property--Income 

to  children  subject  to  annuity  to  widow — Division  on 

widow's  death-— Testator  died  he/ore  1894  —  Time 

when  property  passed— Finance  Act,  1894  (57  d*  58 

Vict.  c.  30),  s.  10. 

A  testator,  who  died  in  1892,  by  his  will  gave  his  real 
and  personal  estate  to  trustees  on  trust  to  invest,  and  mU 
of  the  income  of  the  invested  fund  to  pay  an  annuity  to 
his  wife  and  to  pay  the  residue  of  the  income  of  the  said 
trust  fund  during  his  widow's  life  to  his  eight  children; 
and  after  his  widow's  death,  if  the  inist  fund  exceeded 
£9.600,  to  pay  eight-ninths  of  such  excess  to  his  eight 
children  in  equal  shares  and  the  remaining  one-ninth  of 
such  excess  to  the  children  of  a  ninth  child  who  had 
predeceased  him.     The  testaior's  widow  died  in  1900. 

Hdd,  that  the  testator's  estate  {save  one-ninth  of  the 
excess  above  £9,600),  subject  to  the  widow's  annuity, 
passed  to  his  children  upon  his  death,  and  that  estate 
duty  was  consequently  not  payable  on  the  death  of  the 
testator's  widow. 

Petition  of  Cbarles  Benjamin  To  vmsend  and  Joseph 
Fielding  Johnson. 

Tnomas  Townsend,  of  Attleborough  Hall,  Attlebor- 
oughy  in  the  county  of  Warwick,  cycle  mauuf  AOtorer, 
deceased,  by  his  will  bequeathed  certain  real  and  per- 
sonal estate  to  trustees  upon  trust  for  sale  and  invest- 
ment and  out  of  the  income  thereof  to  pay  an  annuity 
to  his  widow,  and  subject  to  such  annuity  to  pay  tue 
income  in  equal  shares  to  his  eight  children.  After 
his  widow's  decease,  the  trust  fund,  if  the  same 
exceeded  £9,600  then,  was  as  to  eight-ninths  of  such 
excels,  given  to  the  children  in  equal  shares ;  and  if 
the  fund  exceeded  £9,600,  the  remaining  ninth  part 
was  given  to  the  children  of  his  deceased  son  Isaac 
Thomas  Townsend  equally  between  them. 

Thomas  Townsend  died  on  the  10th  of  January, 
1892,  and  probate,  estate,  and  succession  duty  was 
paid  in  respect  of  his  real  and  personal  estate. 

(a.)  Beported  by  Beskink  Bbid,  Esq.,  Bartister- 
at-Law. 
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Sarah  Townsend,  the  widow,  died  on  the  29th  of 
May,  1900. 

The  Commissioners  of  Inland  Bevenue  now  claimed 
that  upon  the  death  of  the  said  Sarah  Townsend  the 
entirety  of  the  trust  estate  of  the  testator  passed  to 
his  children  within  the  meaning  of  the  Finance  Act, 
1894,  and  that  estate  duty  became  and  was  payable 
upon  the  real  estate,  subject  to  an  appropriate  allow- 
ance in  respect  of  the  succession  duty  that  had  been 
already  paid. 

The  petitioners  contended  that  upon  the  true 
oonstmction  of  the  will  all  the  trust  estate  of  the 
testator  (save  one-ninth  part  of  the  excess  thereof 
over  £9,600),  subject  to  the  widow's  annuity,  passed 
to  his  children  upon  his  death,  and  not  upon  the 
death  of  the  said  Sarah  Townsend,  and  that  the 
only  property  that  upon  the  death  of  his  widow 
pawed  under  the  will  of  the  testator  was  the  said 
one-ninth  share  of  the  excess  of  the  trust  fund  of  the 
testator  OTcr  £9,600,  and  the  benefit  which  accrued  to 
the  eight  children  of  the  testator  by  the  cesser  of  the 
annuity  by  the  will  given  to  the  testator's  widow. 

MoniagueLushy  for  the  petitioners.— The  testator  died 
in  1892,  and  the  Grown  then  considered  that  this 
property  as  to  eight-ninths  then  passed,  and  they 
claimed  and  obtained  succession  duty  thereon. 
[He  referred  to  Salmon  v.  Orem,  18  L.  J.  Oh,  166  ] 
The  Grown  cannot  now  say  that  tiie  same  property  did 
not  pass  until  the  death  of  the  testator's  widow. 

Sir  E.  B.  Finlay^  A.G.,  and  Vaughan  Eawkins, 
for  the  Grown. — Until  the  death  of  the  widow 
the  bentfioiaTies  could  not  have  come  to  the  court  and 
asked  that  enough  might  be  set  aside  to  pay  the 
annuity,  and  that  the  residue  should  be  paid  over 
to  them  in  their  proper  proportions.  The  property 
therefore  cannot  be  deemed  to  have  passed  until 
af  (er  the  death  of  the  testator's  widow :  In  re  Green- 
wood, 17  W.  B.  861,  L.  B.  4  Ex.  327 ;  Earl  Cowley  v. 
Commissionera  of  Inland  Bevenue,  47  W.  B.  626,  [18991 
A.  G.  198.  » L        J 

Kbnksdy,  J. — ^In  this  case  my  judgment  must  be 
for  the  petitioners.  Their  contention  is  that  the  trust 
estate  (except  as  to  one-nintii  part  of  the  residue  and 
the  amount  required  to  satisfy  the  annuity) 
passed  on  the  death  of  the  testator.  If  it  did,  the 
claim  of  the  taxing  authorities  is  bad.  The  petitioners 
are  willing  to  pay  in  respect  of  the  benefit  they  get  by 
the  cesser  of  the  annuity.  My  difficulty  is  that  I 
cannot  understand  how  the  Grown  hopes  to  wiftif?tft^n 
its  contention.  As  to  the  £9,600  the  children  took  a 
definite  share  each  on  his  father's  death.  The  only 
uncertainty  is  as  to  the  amount  of  residue  beyond  the 
£9,600. 

PmLUMOBE,  J.^I  also  think  that  the  petitioners 
should  succeed,  and  I  am  not  a  little  astomshed  that 
the  law  officers  should  have  supported  this  claim 
made  by  the  taxing  authorities.  The  testator  gave 
eijght  legacies  of  £9,600  in  all,  and  then  the  residue  of 
his  estate  in  ninths.  The  peculiarity  of  the  will  is 
that  the  testator  does  not  give  the  le^^atee  of  one  • 
ninth's  share  any  share  of  income  during  the  life  of 
hia  widow.  It  seems  to  be  obvious  ttiat  as  regards 
the  legacies  of  £9,600  and  eight-ninths  of  the 
residue  the  property  passed  on  tibe  death  of  the 
testator.  The  contention  of  the  Grown  would  indeed 
lead  to  serious  consequences  against  the  Grown  in 
other  cases,  and  we  must  save  the  Grown  from  itself. 

Judgment  for  the  petUionera. 

Solicitors  for  the  petitioners,  Crowdtr$,  Vizard,  & 
Oldham,  for  BroweUa,  Goventry. 

Solicitor  for  the  repondent,  The  Solicitor  of  Inland 
Bevenue. 


K.  B.  Div.  )  Vi^wxli  19 

(Darling  and  GhanneU,  JJ.)  f  ^***^'*  ^^' 

Bland  {Petitioner)  v.  BvoHAifAN  (Beapondent),  (a.) 

Election  law — Municipal  election — Election  of  mayor — 
Vote  of  councillor  aubaequently  diaqualified — Vcdtd/Uy 
of  auch  vote  —  Vote  of  chairman  —  Caating  vote — 
Municipal  Corporationa  Act,  1882  (46  dk  46  Vict.  c. 
50),  aa.  10,  16  (3),  42,  61  (4),  102. 

At  a  municipal  election  N,,  a  councillor,  voted,  whoae 
election  aa  a  councillor  v}<u  then  ahotU  to  he  challenged  on 
the  ground  that  he  had  an  intereat  in  a  contract  with  the 
council, 

T.,  the  retiring  mayor  and  chairman  of  the  meeting, 
who  had  himself  voted,  aaid  if  N.*a  vote  was  diedUowed 
there  would  he  an  equal  number  of  votea  for  each  of  the 
two  candidatea  for  thepoaition  of  mayor,  and  he  ahotdd 
therefore  give  a  proviaional  outing  v^  for  the  reepon^ 
dent. 

On  the  heariiig  of  the  petition  N,  waa  held  diaqwilified 
from  acting  aa  a  member  of  the  town  council,  and  the 
queation  waa  then  raiaed  for  the  deciaion  of  the  High 
Court,  (1)  whetfier,  on  the  authority  of  NeU  v.  Long- 
bottom,  [1894]  1  Q,  B.  767,  hia  vote  given  for  the 
election  of  the  mayor  tiMu  valid;  (2)  whether  t?ie 
c?iairman  at  a  meeting  of  the  council  for  electing  a 
mayor  may  give  a  caating  vote  to  take  effect  in  case  the 
votea  turn  out  to  he  equal,  owing  to  one  of  the  votea 
being  diaallowed. 

Held,  (1)  that  aa  N.  had  been  found  to  ha  diaqualifled 
tn  act  as  a  councillor^  hia  vote  was  bad  and  ought  to  be 
diaallowed ;  (2)  that  under  the  Municipal  Corporationa 
Act  T;  the  outgoing  mayor,  would  have  been  entitled  to 
give  an  original  vote,  and  that  there  waa  nothing  in  <«e 
Proviaional  Order  of  1900  to  take  away  that  right;  (3) 
that  T,  had  a  right,  under  the  circumatancea,  to  give  a 
coating  vote,  aa  the  number  of  lawful  (i.e.,  valid)  votea — 
N.*a  not  being  a  lawful  vote — were  equcd,  and  therefore 
both  the  original  and  casting  vote  of  T.  were  good  and 
the  reapondent  entitled  to  daim  tJie  aeat. 

Arguments  on  questions  of  law  reserved  by  Mr. 
H.  B.  Mansel  Jones,  a  commissioner,  to  whom  was 
assigned  the  trial  of  an  election  petition  under  the 
Municipal  Gorporations  Act,  1882,  against  the  return 
of  the  respondent  to  the  office  of  mayor  for  the  dty 
of  Gloucester. 

There  were  originally  three  petitions  presented. 
The  first  petition  alleged  that  the  election  of  W.  J. 
Newth.  a9  a  councillor,  was  null  and  void  on  the 
ground  that  he  was  intmsted  in  a  contract  with  the 
corporation  at  the  time  of  his  nomination. 

The  two  other  petitions  were  against  the  election  of 
the  mayor,  the  present  respondent,  Albert  Buchanan, 
and  ten  iddermen  on  the  ground  that  their  election 
was  due  to  the  vote  of  Newth,  who  was  disqualified 
from  voting. 

The  commissioner  who  heard  the  petitions  held  that 
Newth  had  an  interest  in  a  contract  with  the  corpora- 
tion at  the  time  of  hia  nomination,  and  was  therefore 
disqufljified  from  being  elected.  He  further  held  that 
the  election  of  the  mayor  and  aldermen  was  also  Toid, 
on  the  ground  that  it  was  carried  by  the  vote  of 
Newth. 

Against  this  decision  Newth,  the  mayor,  and  the 
ten  alderman  appealed,  and  the  court,  after  hearing 
argament,  dismissed  the  appeal  in  the  case  of  Newth, 
holdiog  that  he  was  interested  in  a  contract  with  the 
corporation,  and  therefore  his  election  was  Toid :  see 
ante,  p.  346. 

The  appeal  of  the  mayor  now  came  on  for  argu- 

(o.)  Beported  by  EBSKiini  Beid,  Esq.,  Banister- 
at-Law. 
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ment,  the  queBtiou  of  law  being  niied  in  the  foUow- 
iDgform:  The  oommisBioner  stated  that  the  petition 
was  heard  by  him  on  the  30th  and  31st  of  January, 
1901,  at  Gloaoester.  The  election  was  held  on  the  9fch 
of  November,  1900,  when  the  respondent  was  dedared 
elected  mayor.  The  petition  prayed  that  it  might  be 
dedared  that  the  said  Albert  Buohanan  was  not  duly 
elected,  and  that  his  election  was  null  and  void,  and 
that  the  petitioner,  Samuel  Bland,  was  duly  elected, 
and  ought  to  have  been  declared  elected;  that 
W.  J.  Newth  purported  to  vote  at  the  election  for 
the  respondent,  and  his  vote  was  counted  as  a  good 
vote.  That  Frank  Treasure,  who  had  been  elected 
mayor  at  the  last  election  (9th  of  November,  1899} 
presided  as  chairman  and  purported  to  vote  for  the 
respondent  in  the  first  instance  and  counted  the  vote 
so  given  as  a  vote  for  the  respondent.  Sixteen  votes, 
including  those  of  Newth  and  Treasure  and  the  res- 
pondent, purported  to  have  been  given  for  the 
respondent,  and  fifteen  were  given  for  the  petitioner, 
ana  Treasure  (the  outgoing  mayor  and  chairman^ — 
the  votiog  bein^  then  sixteen  to  fifteen — thinking  that 
Newth's  vote  might  be  impeached  (as  in  fact  it  was), 
gave  a  casting  vote  for  the  respondent. 

By  the  Logmu  Qbveroment  Board's  Provisional  Order 
Confirmation  Act,  1900  (63  &  64  Vict.  c.  dxxxiii  ),  the 
area  of  the  city  of  Gloucester  was  extended* 

By  article  9  it  is  provided  that  for  the  purposes 
of  an  election  of  a  town  council  for  the  city  the 
following  provisions  shall  apply :  (a)  The  town  clerk 
and  the  mayor  of  the  existing  oily,  or  such  persons  as 
the  Local  Government  Board  shaU  appoint,  shall  per- 
form the  duties  devolving  upon  the  town  clerk  and 
mayor  respectively  under  the  Municipal  Acts  and  the 
mayor  of  the  existioff  city  or  such  o&er  person  as  he 
shall  appoint  shall  be  the  returning  officer  at  the 
election  of  each  ward;  (5)  thirty  councillors  of  the 
city  shall  be  elected  on  the  1st  of  November,  1900,  and 
ten  aldermen  of  the  dty  shall  be  elected  on  the  9th  of 
November,  1900;  (c)  notwithstanding  anything  in 
the  Municipal  Corporations  Acts  to  the  contrary,  all 
the  oounoifiors  of  the  existing  dty  who  shall  be  in 
office  on  the  1st  of  November,  1900,  shall  go  out  of 
office  on  that  date,  and  all  tiie  aldermen  of  the  exist- 
ing dty  who  shall  be  in  office  on  the  8th  of  November, 
1900,  diall  go  out  of  office  on  that  date,  and  all  such 
councillors  and  aldermen  shall  be  digible  for  deotion 
as  councillors  on  the  1st  of  November,  1900.  Mr. 
Treasure,  who  had  been  a  coondUor  up  to  the  1st  of 
November,  did  not  avail  himself  of  that  provision,  and 
was  not  re-dected  among  the  thirty  councillors  who 
were  dected  on  the  1st  of  November. 

At  the  condunon  of  the  trial,  after  hearing 
ai^B^ument,  I  determined,  subject  to  the  opinion  of  the 
High  Court  of  Justice  on  the  question  ox  law  herdn- 
after  submitted,  that  Mr.  Treasure  was  entitled  to 
vote  as  mayor  in  the  first  instance,  but  that  the 
second  so-called  casting  vote  whidi  he  gave  was  bad, 
but  I  postponed  granting  a  certificate  until   the 

Suestions  which  I  now  submit  for  the  consideration  of 
tie  High  Court  have  been  determined  by  thenu 

The  questions  are:  (1)  Was  Mr.  Treasure  as 
mayor  entitled  to  vote  in  the  first  instance  P  (2)  Was 
he,  under  the  drcumstancee  above  stated,  entitled  to 
give  a  casting  vote  ? 

If  the  court  answers  both  the  above  questions  in 
the  affirmative,  my  certificate  will  be  that  the 
respondent  was  duly  dected,  and  the  petition 
dismissed. 

If  the  court  answers  the  first  of  the  above  questions 
in  the  affirmative,  and  the  second  in  the  negative,  my 
certificate  wUl  be  that  the  respondent  was  duly 
dected,  and  the  petition  will  be  dismissed. 

If  the  court  answers  both  anestions  in  the  n^ative, 
then  my  certificate  will  be  uiat  the  respondent  was 


not  duly  dected,  and  that  his  deotion  was  Toid*  and 
the  petition  is  to  be  allowed. 

If  the  court  answers  the  first  of  the  above  qneationa 
in  the  negative,  and  the  second  in  the  affirmative,  my 
certificate  will  be  that  the  res|K>ndent  was  dnly 
dected,  and  the  petition  is  to  be  dismissed. 

The  document  was  signed  H.  B.  Mansd  Jones, 
and  dated  the  6th  of  February,  1901. 

It  was  agreed  by  the  parties  at  the  hearing  of  the 
petition  that  tho  following  question  should  be  taken 
as  induded  among  the  questions  reserved  by  the 
commisttoner:  (3)  '*  Whether  Newth's  votes  upon 
the  dection  of  tbe  mayor  was  good  notwithstanding 
that  he  had  a  contract  at  the  time  in  respect  of  wliieh 
his  dection  had  been  declared  void." 

The  following  sections  of  the  Municipal  Corpora- 
tions Act,  1882,  are  material : 

Section  42  (L):  ''The  acts  and  proceedings  of  a 
person  in  possession  of  a  corporate  office,  and  aotiiig 
therein  shall,  notwithstanding  his  disqualification,  be 
as  valid  and  effectual  as  if  he  had  been  qualified.'* 

Section  102:  **  Where  a  candidate  who  hai  been 
dected  to  a  corporate  office  is  by  a  certificate  of  an 
Election  Court,  or  a  dedsion  of  the  High  Court, 
dedared  not  to  have  been  duly  dected,  acts^  done  by 
him  in  execution  of  the  office  before  the  time  when 
the  certificate  or  decision  is  certified  to  the  town  derk 
shall  not  be  invalidated  by  reason  of  that  dedaz»- 
tion." 

H,  Terrell,  K.C.  {Lewie  Coward  and  Daldy  with 
him).— We  say  that  Newth's  vote  was  valid  although 
his  dection  was  subsequentiy  declared  void.  That  is 
the  effect  of  sections  42  and  102  of  the  Munich 
Corporations  Act,  1882,  for  the  effect  of  thoae  sections 
is  to  make  Newth's  act  in  respect  of  his  mnnidpal 
office  vaUd.  Nell  v.  LonghotUm,  38  SoMortOBS* 
Journal,  309,  [1894]  1  a  B.  767,  was  wrongly 
dedded,  and  that  is  the  only  authority  contrmry  to 
our  contention  that  Newth's  vote  was  good. 


AsquUh,  K.C.  (Ruegg,  K.C,  and  8.  H.  Day  with 
him).— We  say  that  Nea_v.  LonghaUom   absoliitdy 


concludes  the'  matter.  Whether  it  was  rightly  or 
wrongly  decided,  it  has  been  followed  as  good  law  and 
never  lief  ore  questioned. 

The  Coubt  intimated  they  thought  Newth's  vote 
was  bad. 

Aeguitht  K.C,  then  submitted  that  the  original  and 
casting  vote  of  the  mayor  was  bad.  Tlie  proviaions 
of  the  Act  of  1882  could  not  be  applied  when  a  new 
dty  was  called  into  existence,  as  had  been  tiie  oase 
with  Qioucester.  The  mayor  only  continued  in  oflSoe 
for  the  specific  purposes  mentioned  in  the  provisional 
order.  Section  61  (4)  showed  his  oastiog  vote  was 
bad.  There  was  no  sudi  thing  as  a  right  to  giTC  a 
prospective  or  contingent  future  vote.  It  was  not 
for  we  chairman  to  go  into  the  question  of  a  voter's 
qualification,  and  to  say  in  effect  that  if  a  partioolar 
vote  was  successfully  challenged  then  he  would  give 
a  casting  vote. 

TerreU,  in  reply.— One  of  the  duties  of  a  mayor 
spedfied  in  artide  9  is  to  vote.  As  to  the  oastli« 
vote,  equality  of  votes  must  mean  equality  of  valid 
votes.  [He  referred  to  sections  42  (i.)  and  102.]  U  the 
mayor  was  unseated,  and  no  new  mayor  dected,  tbe 
result  would  be  that  the  ten  aldermen  would  be  seated 
before  the  mavor  was  elected,  yet  the  Act  provided 
that  they  could  not  deot  aldermen  before  the  mayor. 
Who,  then,  was  to  dect  in  that  case  the  mayor,  for 
the  Act  only  authorized  the  outgoing  aldermen  to 
dect  the  mayor,  and  the  aldermen  nad  oeaaed  to 
exist.  [Dabldtg,  J.  —  Suppose  a  mayor  was 
dected  and  then  the  deotion  of  aldermen  was 
pcooeeded  with*  and  the  proper  number  xetaiiied»  and 
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it  was  then  diiiooTered  that  the  eleotion  of  the  mayor 
for  some  reason  or  other  was  Toid.  Do  yon  say  the 
eleotion  of  the  aldermen  would  be  void  P]  I  should 
say  so,  bcoanse  you  have  elected  your  aldermen  before 
your  mayor.  [Dabling,  J. — Suppose  the  mayor 
died  ?]  If  the  mayor  died  that  would  be  anouier 
matter,  but  in  this  case  the  mayor  has  been  declared 
not  elected  ab  initio.  The  order  of  things  cannot  be 
reversed.  The  Act  gives  directions  that  tbe  mayor  is 
to  be  elected  first,  and  then  the  aldermen.  [Dabung, 
J. — ^Is  Gloucester  now  without  a  corporatioa 
altogether?]  It  is  in  a  state  of  hopeless  chaos.  The 
9Skot  of  the  order  was  not  to  do  away  with  the  office 
of  mayor,  who  had  a  vote  and  an  existence  until  the 
appointment  of  his  successor. 

Dabung,  J.-^In  this  case  Mr.  Terrell  has  conten- 
ded on  behalf  of  the  respondent  that  although  Mr. 
Newth's  election  had  been  declared  void,  his  vote 
oould  not  be  questioned  by  reason  of  section  42  of  the 
Municipal  Corporations  Act,  1882.  If  the  decision  in 
Nell  V.  LonghcUom  is  right  then  that  contention  fails. 
It  may  be  that  NeU  v.  LongboUom  is  an  authority  not 
binding  on  this  court;  but  I  think  on  ttie  whole  it 
was  rightly  decided,  and  therefore  Newth's  vote  can 
be  questioned  and  in  my  judgment  was  rightly  dis- 
allowed. Now  the  object  of  the  provisional  order 
to  which  we  have  been  so  frequently  referred  dariog 
the  argument  was  to  enlarge  the  boundaries  of 
Gloucester,  and  for  that  purpose  it  was  necessary 
that  the  corporation  of  the  old  and  smaller  city  should 
come  to  an  end,  and  the  provisional  order  provided 
how  that  was  to  be  brought  about.  It  provided  that  the 
old  councillors  and  aldermen  should  cease  to  exist  on 
given  days,  but  that  the  mayor  and  town  derk  of  the 
old  city,  or  others  whom  the  Local  Government 
Board  might  appoint,  should  remain  iu  office  to 
perform  the  duties  devolving  upon  them  under  the 
Municipal  Corporations  Act,  and  that  the  mayor 
should  be  returning  officer  in  the  new  deotions. 
Mr.  Asquith  said  the  mayor  was  only  retained  as 
returning  officer  and  nothing  else.  Now  the  mayor 
himself  was  part  of  the  town  council,  and  the  first 
thing  in  which  he  was  engaged  was  the  election  of  a 
mayor  to  succeed  him.  Therefore  he  had  to  do 
something  as  mayor,  and  he  acted  as  such  when  he 
took  part  in  the  election  of  mayor,  and  although  he 
was  mayor  of  the  old  corporation,  which  was  gone, 
he  had  a  part  in  the  reconstructed  district  whicti  had 
been  enlarg^.  The  provisional  order  did  not  deprive 
him  of  it;  and  I  do  not  think  it  was  intended  to 
deprive  hbn  of  the  power  of  taking  part  in  the 
election  of  mayor.  I  therefore  think  his  originid 
vote  was  a  good  one.  Next  comes  the  question  of  lus 
casting  vote.  If  his  original  vote  was  a  good  one,  as 
things  turned  out,  it  made  an  equality  of  votes  for  the 
mayor,  if  Mr.  Newth's  vote  was  held  bad,  for  '*  equality 
of  votes''  must  mean  an  equal  number  of  valid  votes ; 
but  if  Mr.  Newth's  vote  was  held  good,  there  was 
not  an  equality  of  valid  votes.  But  as  Mr.  Newth's 
vote  was  challenged,  the  mayor  said  he  would  give  a 
casting  vote  in  esse  there  turned  out  to  be  an  equality 
of  votes.  As  it  had  turned  out,  Mr.  Newth's  vote 
being  struck  off,  there  was  an  equality  of  votes ;  but 
it  was  said  that  Mr.  Treasure  comd  not  give  a  casting 
vote  as  to  a  contingency.  I  do  not  think  that  that 
was  llie  meaning  of  the  provision  as  to  casting  votes. 
I  think  that  tbe  mayor,  when  the  number  of  valid 
votes  was  equal,  may  give  a  casting  vote.  Now 
Newth's  vote  wm  bad,  the  mayor's  original  vote  was 
good,  and  tiiat  resulting  in  an  equality,  his  casting 
vote  was  good,  and  therefore  the  person  for  whom  he 
voted  was  eleoted  by  a  majority  ox  one.  There  must, 
therefore,  be  judgment  for  the  respondent.  As  to 
whether  there  should  be  an  appeal,  we  will  grant 


leave  on  the  assumption  that  it  is  proceeded  with  at 
once,  or  else  it  will  be  practically  useless,  as  the 
people  affected  in  Gloucester  are  only  elected  for  a 
short  period. 

Channell,  J.— I  concur.  In  my  opinion  it  would 
be  wrong  for  us  not  to  follow  the  dedsion  given  in 
NeU  V.  LongboUom,  which  is  a  decision  directly  in 
point.  As  I  afaee  witii  it  I  feel  myself  under  no 
duty  to  consider  whether  that  decision  can  be 
reviewed  after  the  years  that  have  elapsed  since  it 
was  decided,  coupled  with  the  fact  that  it  has  often 
bem  cited  with  approval  before  the  courts.  I  do  not 
wish  to  decide  whether  it  is  right  or  wrong,  for 
although  I  admit  that  the  reasoning  csnnot  be  said 
to  be  conclusive,  I  do  not  see  why  the  result  arrived 
at  should  be  otherwise  than  correct.  As  to  the^  cast- 
ing vote  there  appears  to  be  no  direct  authority  on 
that  point,  but  in  my  opinion  it  would  be  a  very 
praotioftl  thing  for  a  chamnan  to  say:  ''I  do  not 
know  whether  I  have  a  casting  vote  or  not,  but  if  I 
have  then  I  give  a  casting  vote  in  favour  of  Mr.  A.  B." 
I  see  nothing  in  tiie  Act  to  prevent  a  chairman  doing 
this.  As  to  the  original  vote  given  by  the  chairman 
in  this  case,  I  agree  with  all  that  has  been  said  by 
Darling,  J.,  and  I  agree,  therefore,  that  our  judg- 
should  be  for  the  respondent  with  costs. 

Terrell,  K.C.— The  aldermen's  case  will  also  depend 
on  whether  Mr.  Newth's  vote  was  a  good  one.^  I 
asked  the  court  to  request  the  commissioner  to  give 
f  omuklly  some  points  m  that  case,  and  then  the  court 
otn  give  judgment  upon  it. 

Dabling.  J.,  said  the  commissioner  had  given  no 
decision  on  the  aldermen's  case. 

Channell,  J.,  said  no  doubt  the  commissioner 
would  reserve  his  decision  until  the  time  of  the  appeal 
came. 

Terrell,  R,C,Se  will  no  doubt  make  a  certificate 
in  the  ordinary  way. 

Judgment  /or  the  respondent,  toith  costs*  Leave  to 
if/ppeal  granted. 

Solicitor  for  the  petitioner,  C.  T,  Courtney  Lewis, 
for  W,  Langley  8mM,  Gloucester. 

Solicitors  for  the  respondent,  Ayrton,  Biscoe,  & 
Barclay, 


May  20. 


i^ouise  Of  Horliis. 

From  C.  A.  \ 
(England),  j 

Inland   Revenue   Commissionees  y.    Mulleb    & 
Co.'s  Maegabine  (Limited),  (a.) 

Inland  revenue — Stamp  duty — Goodwill  —  Agreement 
executed  in  England — ScUe  of  foreign  business — 
**  Property  situate  locally  out  of  the  United  Kingdom  " 
—Stamp  Act,  1891  (64  <fc  55  Vict.  c.  39),  s,  69,  sub- 
section  1. 

For  thepwrposes  of  the  Stamp  Act,  1891,  an  agreement 
for  sale  executed  in  this  country  by  the  purchasers  is 
made  in  England, 

The  goodwill  of  a  business  situated  and  carried  on 
abroad  is  ^^projierty  locally  situate  out  of  the  United 
Kingdom,"  and  an  agreement  executed  in  England  for 
the  sale  of  such  goodunll  is  excepted  from  duty  under 
sedvm  69,  subjection  \,  of  the  Stamp  Act,  1891. 

(a.)  Eeported  by  C,  H.  Gbapton,  Esq.,  Barrister- 
at-Law. 
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i>ecwt^  0/  Com^  of  A^eal.  [1900]  1  Q.  B.  310,  48 

^^^^''n  n  ^"^  a^  <>^«  o/  the  Court  of  Appeal  (A.  L. 

i*  ♦!,  >i^  '  1  ^'  *V  ?Jfi^'  ^^'  wversing  a  judOTient 
of  the  Queen's  Bench  Division  (Dayl^d  ta^oe, 

T  ^5®  *jJl^wing  statement  of  the  facts  is  taken  from 
^i^^^t^'^  judgment:  One  mS£  whS 
earned  on  the  business  of  a  manufacturer  of 
margarine  at  Gildehaus.  in  aennanyTS^de^^ST^tyS 
ZJZ  t  ^'^?r  *,Co.,  was  mSded  to  s^l  hU 
business  there  with  all  that  appertained  to  it  He 
g.veanoptionofpurcha«.toone&ewman.    Newm^! 

J^.T'''' *^  *  "y^^^*^-  Thesyn^'atefou^d^ 
formeda  company  oaUed  MuUer  &  Oo.'s  Margarine 

th«  1?/  ^^?'  ?''*^^''  ^®^^'  *^  agreement,  in  which 
SXand'fia"''  ^^"^  joined,  ;5s  made' between 
fKa  C.f      the  company  for  the  sale  and  purchase  of 

SriS^-  hl^if*'^^*  ^'«  executed  by  mX 
fk^  ff^  ^y  **^^  company  in  England.  In  it. 
though  the  price  was  a  linp  sum,  in  iidition  to  the 

?r^elli?r'*^^1^?-^"*^^^^  tSsubjSt  o? 
w^!r    "  "^^K  ^V^^  described  under  different 

The  goodwill  of  the  said  business,  with  theexclusive 
S  ^T  ^^  "^^  of  MuUer  &  Co.  as  part  of  the 
name  of  the  company,  and  to  represent  the  company 

vln^n^"" V?"  ^  ^^  ^"^^^  i^  oontinuatton^?^e 
vendors  and  m  succeseion  to  them." 

crnnSLi?^?'     ^®4    ^"^^^    ®»    *^e    "^^^    Of     tbc 

Mrf  W  /^P  ''''  ^%  ^"^  ^^  **^«  P^^^K  contracts  of 
Muller  &  Op.,  and  the  appeUants  foSid  that  the 
proportion  of  the  total  purchwe-money  appCble  to 
these  suDjects  of  sale  was  £77.418  JsTwhok 
Z'h,!?***^^  ^?5*»^««l«being£l22 UoO-aTd  aslea^ 
£387  6s.  m  addifaon  to  a  fixed  duty  of  10s.  in  reaDc^ 

rfi.!]i?^^  ^*!u*H?''^  *^y  ^^  Divisional  Court,  and 
disallowed  by  the  Court  of  Appeal 

{RowlaU  with  them),  for  the  appellanta. 
«4j)SeS*s!^*^'  ^'^"  ""^  Oompton  Smith,  for  the 
The  House  took  time  for  consideration. 

hi^'^.f^^t^^^^— ^  **»^  «««  your  lordships 
^bL^n^tW*^  ail  intererting  disquisition  on  the 
&^i?^^i^^}.i^  commonly  caUed  goodwiU. 
fh.!:  l-^l*^V®'  *^^  many  cases  touch&g  upon 
that  subject  have  been  cited  at  the  bar  with  tf e  ide w 
of  satisfying  your  lordships  that  the  good^  SI 
^reign  busmess,  which  was  confined  SHe^ 

wW^/'"'^  "S™"^  ^^  ^^  *^«  Oontinent,  and 
7^^^  »PP"^tly  never  had  a  single  customer  iii  this 
country,  cannot  be  described  as  **  property  locaUr 

stated  the  facts  as  given  above.]  There  are  two 
questions  m  the  case-first,  Wm  this  aJreem^t 
Tt^dX^^^^^  *^^  «^^^y'  Was  the^d^ 

Now,  as  to  tiie  first  question  I  do  not  think  there 
can  be  any  difficulty.  It  seems  to  me  that  ac«>K 
to  the  true  construction  of  the  Stamp  Act  of  1891  w 

EnglMd    by   a   party    to   the    agreement    whose 

ZT^""^.  *"  "^T^  *?  "^*  *^«  inSrumSt  on  S^ 
face  of  It  complete  and  perfect.    The  argument  that 


because  section  69  of  the  Act  speaks  of  an  agreement 
for  sale,  and  not  of  an  agreement  for  sale  and 
purchase,  regard  is  only  to  be  had  to  tlie 
caution  by  the  vendor,  is  in  my  opinion  too 
refioed  to  be  substantial.  I  think  the  agreement  was 
made  m  England,  and  not  the  1-ss  so  because  it 
may  ^so  be  described  with  equal  propriety  as  made 
abroad.  '^       ' 

I  now  come  to  the  second  point  It  was  argued 
that  If  goodwill  be  property,  it  is  property  having  do 
local  situation.  It  is  very  difficult,  as  it  seems  to  me, 
to  say  that  goodwill  is  not  properly.  Gk>odwili  is 
bought  and  sold  every  day.  It  may  be  acquired.  I 
think,  in  any  of  the  different  ways  in  which  uroperty 
18  usuaUy  acquired.  When  a  man  has  got  it  he  may 
keep  it  as  his  own.  He  may  vindicate  his  exdneive 
nght  to  it  if  necessarv  by  process  of  law.  He  may 
dispose  of  It  if  he  will-^f  course,  under  the  con- 
ditions attaching  to  property  of  that  nature. 

Then  comes  toe  question.  Can  it  be  said  that  good- 
will has  a  local  situation  within  the  meaning  of  tbe 
Axst  P    I  am  disposed  to  agree  with  an  obeervatioo 
thrown  out  in  the  course  of  the  argument — that  it  is 
not  easy  to  form  a  conception  of  property  having  no 
local  situation.    What  is  goodwiU  ?    It  is  a  Oiing 
y^^y^wy  to  describe,  very  difficult  to  define.     It  is 
tiie  benefit  and  advantage  of  the  good  name,  reputa- 
tion, and  connection  of  a  business.    It  is  the  attrao- 
tive  force  which  brings  in  custom.    It  is  the  one 
thmg  which  distinguishes  an  old-established  basioess 
from  a  new  business  at  its  first  start.    The  goodwill 
of  a  business  must  emanate  from  a  particular  oentre  or 
source.     However  widely  extended  or  diffused   its 
influence  may  be,  goodwill  is  worth  nothing  unless 
it  has  power  of  attraction  sufficient  to  bring  customers 
home  to  the  source  from  whidi  it  emanates.     Qood- 
will  is  composed  of  a  variety  of  elements.    It  di&is 
in  Its  composition  in  different  trades  and  in  different 
businesses  in  the  same  trade.    One  element  may  pre- 
ponderate  here,  and   another   element   there.     To 
analyze  goodwill  and  spUt  it  up  into  ite  component 
parts,  to  pare  it  down  as  the  commissioQers  desire  1 1 
do  until  nothing  is  left  but  a  dry  residuum  ingrained 
in  the  actual  place  where  the  business  is  cirried  on 
while  everything  else  is  in  the  air,  seems  to  me  to  be 
as  useful  for  practical  purposes  as  it  would  be  to  re- 
solve the  human  body  mto  the  various  substances  of 
which  it  is  >aid  to  be  composed.    The  goodwill  of  a 
busioess  is  one  whole,  and  in  a  case  like  this  it  must 
be  dealt  with  as  such. 

For  my  part,  I  think  that  if  there  is  one  attribute 
common  to  all  cases  of  goodwill,  it  is  the  attribute  of 
locality.  For  goodwill  has  no  independent  existence. 
It  cannot  subsi«t  by  itself.  It  must  be  attached  to  a 
business.  Destroy  the  business  and  the  goodwill 
perishes  with  it,  though  elements  remain  which  may 
perhaps  be  gathered  up  and  be  revived  again.  No 
doubt  where  the  reputetion  of  a  business  is  very 
widely  spread,  or  where  it  is  the  article  produced 
rather  than  the  producer  of  the  article  that  has  won 
popular  favour,  it  may  be  difficult  to  localize  good- 
will. But  here,  I  think,  there  is  no  difficulty.  We 
have  it  in  evidence  that  the  firm  of  Muller  &  Co.  had 
no  customers  out  of  Germany,  and  it  is  a  significant 
fact  that  the  protected  area— the  limit  within  which 
the  vendor  is  prohibited  from  setting  up  in  business— 
was  the  limit  of  fifty  miles  from  Gildehaus.  More- 
over, under  the  Stamp  Act  of  1891  we  are  not  required 
to  define  the  local  situation  of  tiie  goodwill.  We  have 
only  to  determine  whether  it  is  or  is  not  situate  out  of 
the  United  Kingdom.  Surely  if  there  were  an  agree- 
ment made  in  England  for  the  sale  of  a  local  German 
newspaper,  the  circulation  of  which  did  not  ertend 
beyond  a  limited  district  in  Germany,  no  one  would 
doubt  that  the  goodwill  of  that  businsai  was  locally 
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situate  out  of  the  United  Kingdom,  and  so  it  must  be» 
I  think,  in  the  pretent  case. 

I  am  therefore  of  opinion  that  the  judgment  of  the 
Court  of  Appeal  is  rifht  and^  ought  to  be  affirmed, 
and  I  move  your  lordships  accordiogly. 

Lord  Dayey. — ^The  questions  on  this  appeal  arise 
on  the  construotion  of  a  few  words  in  section  59,  sub- 
section 1,  of  the  Stamp  Act,  1891  (54  &  55  Yiot. 
o.  39).  By  an  aflpreement  of  the  4th  of  October, 
1897,  the  goodwifl  off  a  business  carried  on  in 
Germany,  together  with  the  factory  aod  buiIdiQs:ii  in 
which  the  boisiness  was  carried  on,  and  all  the  plant, 
maohineiy,  apparatus,  rolliog  stock,  and  chattels 
emplojed  in  the  business  except  stock-in-trade  and 
all  pending  contracts  and  orders  in  connection  with 
the  business,  books  of  account,  documents,  and 
papers,  was  sold  for  a  lump  sum  to  the  respondents, 
who  are  an  English  company.  The  principal  question 
is  whether  the  goodwill  so  sold  was  either  wholly  or 
partially  *'  property  situate  out  of  the  United  King- 
dom ''  witlun  the  meaning  of  the  exception  in  the 
section  referred  to.  But  other  subsidisjry  points  have 
been  argued,  to  which  I  will  first  address  a  few 
remarks. 

First  it  was  said  that  the  agreement  was  not  made 
in  England  became  the  vendors  executed  it  in 
Amsterdam.  It  was  not,  however,  a  completed 
agreement  for  purchase  and  sale  till  it  was  executed 
by  the  purchasers,  and  that  was  done  in  England. 
It  was  argued  that  the  acceptance  by  the  purchasers 
might  have  been  proved  by  oral  evidence — which  is 
true.  But  what  we  have  to  deal  with  is  the  document 
in  which  the  acceptance  by  the  purchasers  was 
expressed  by  the  execution  of  it  in  this  oountr?. 

Another  point  made  was  on  the  construction  of  the 
section.  It  was  suggested  that  the  word  **  property  " 
ou^ht  to  be  read  as  eftudtm  generu  with  the  words 
which  immediately  precede  it  —  namely,  <<  lands, 
tenements,  hereditaments,  or  heritages" — and  to  be 
confined  to  real  property.  The  first  observaiion  which 
occurs  to  one  is  that  if  such  had  been  the  intention 
it  would  have  been  so  easy  to  have  expressed  it — to 
have  said  **  real  property."  But  the  word  **  property  " 
occurs  in  two  places  in  ihe  earlier  part  of  the  section. 
It  is  there  used  in  its  widest  sense  as  meaning  property 
of  every  description,  and  I  can  find  no  sufiioient 
reason  in  the  context  for  thinking  that  it  is  used  in  a 
more  restricted  sense  in  the  passase  in  question.  The 
clause  is  drawn  in  rather  a  confused  manner.  The 
material  words  **  any  contract  or  agreement  ...  for 
the  sale  of  any  estate  or  interest  in  any  property, 
except  lands,  &o.,"  or  *' property  locally  situate  out 
of  the  United  Kingdom,  or  goods,  &c."  Whatever 
the  word  "property  *'  means  in  the  words  imposing 
the  duty  I  think  it  must  have  in  the  words  of 
exception.  It  is  not  disputed  that  property  in  its 
wider  sense  may  indude  whatever  rights  or  benefits 
pass  under ihe  term  "goodwill." 

I  pass  now  to  tiie  principal  question  which  has 
been  argu«.d — namely,  whether  g^oodwill  can  be  said  to 
be  situated  outside  the  United  Kingdom  or  to  have 
any  local  situation.  A  more  accurate  way  of  stating 
the  question  would,  in  my  opinion,  be  whether  the 
goodwill  which  is  comprised  in  this  contract  has  a 
locality  for  the  purpose  of  the  Stamp  Act  Nowtiie 
subject  of  the  contract  is  the  sale  as  a  gomg  concern 
of  a  German  manufacturing  and  commerdal  business 
carried  on  by  a  Qerman  in  Gtenany,  with  tiie 
buildings  in  which  the  business  is  carried  on  and 
all  the  plant,  &c.,  necessary  for  carrying  it  on. 
It  does  not  appear  to  me  that  the  mention  of 
goodwill  adds  anything  to  that  which  would 
be  included  in  a  sale  of  the  business.  What  rights 
pass  to  the  purchaser  of  the  goodwill,  in  my  opinion, 


depends  primd  facie  on  the  German  law,  but  the 
parties  nave  to  a  certain  extent  defined  them  for 
themselves  as  "  the  exclusive  right  to  use  the  name 
of  liuller  &  Go.  as  part  of  the  name  of  the  company, 
and  to  represent  the  company  as  carrying  on  the  said 
business  in  contiouation  of  the  ven&rs  and  in 
succession  to  them/'  and  they  have  protected  the 
purchaser  by  the  vendor's  covenant  not  to  carry  on 
the  business  of  manufacturers  of  margarine,  at  any 
time  thereafter,  within  fifty  miles  of  the  business 
premises.  It  is  said  that  the  purchaser  might 
remove  the  business  (say)  to  England.  Whether  he 
could  do  so  and  still  retain  the  rights  conferred  by 
the  contract  is,  in  my  opinion,  a  question  of  German 
law.  It  seems  to  me,  however,  immaterial  whether 
they  can  do  so  or  not,  beoause  (I  repeat)  this  business 
was  at  the  date  of  the  contract  in  Germany.  What 
we  have  to  look  at  is  the  state  of  things  at  the  date 
of  the  contract,  and  the  possibHtty  of  its  removal  no 
more  afEec^s  the  question  than  if  it  were  a  valuable 
chattel,  suoh  as  a  picture  or  a  statue. 

The  position  taken  up  by  the  Attomey-G(eneral  was 
a  singular  one,  and  somewhat  embarrassing  to 
persons  who  have  to  stamp  their  contracts.  He 
admitted  that  so  far  as  the  goodwill  was  attached  to 
the  business  premises,  and  thereby  enhanced  their 
value,  he  did  not  claim  that  an  ad  valorem  stamp 
should  be  affixed  in  r^speot  of  that  value.  But  I  am 
not  aware  that  you  can  split  up  goodwill  into  its 
elements  in  that  way,  and  I  see  great  difficulty  in 
doing  s).  The  term  ''goodwill"  is  nothing  more 
than  a  summary  of  the  rights  accruing  to  the  respon- 
dents from  their  purchase  of  the  business  and  property 
employed  in  it.  As  that  business  and  property  un- 
doubtedly had  their  local  habitation  in  Germany  at 
the  date  of  the  contract,  I  have  no  difficulty  in 
coming^  to  the  conclusion  that  the  Court  of  Appeal 
were  right,  and  this  appeal  ooght  to  be  dismissed. 

I  do  not  find  it  necessary  to  say  anything  about  the 
numerous  cases  which  were  referred  to  in  the  course 
of  tbe  argument,  because,  in  my  opinion,  they  have 
no  direct  bearing  on  this  case.  Nor  do  I  express 
any  opinion  on  the  abstract  question  whether  an 
iocorporeal  right  can  have  a  local  situation,  beyond 
saying  that  I  am  not  impressed  with  the  difficulty  of 
holding  tbat  it  ma^  have  one  for  revenue  purposes  in 
analogy  to  the  decisions  in  the  probate  cases. 

Lord  Jambs  of  Hebefobd. — I  share  the  view  that 
the  judgment  of  the  Court  of  Appeal  is  correct,  aud 
tbat  this  appeal  should  be  dismissed. 

For  the  reasons  already  given,  I  think  the 
contention  of  the  Crown  that  this  contract  was  mad^ 
in  England  is  correct. 

The  principal  question  for  decision  by  your  lord- 
ships no  doubt  afforded  great  opportunity  for 
iog-nious  argument ;  but  that  question  can,  I  think, 
easily  enough  be  solved  by  the  application  of  mere 
common  sense. 

l^e  question  whether  the  agreement  for  the  sal<«  of 
the  goodwill  of  a  manufactunng  business  should  be 
charged  with  an  ad  va^lorem  stamp  under  the  Stamp 
Act  of  1891  depends  upon  the  application  of  certain 
fac's  existiog  in  this  case  to  the  words  of  that  Acr. 

The  business  sold  w«s  a  wholesale  manufacturiog 
business  carried  on  in  premises  situated  at  Gildehaus, 
in  Germany.  All  the  stock  and  plant  of  the  company 
were  on  those  premises.  All  the  customers  of  the 
company  were  resident  in  Germany. 

Now,  as  the  Stamp  Act  imposes  no  duty  on  agree- 
ments referring  to  property  locally  situated  out  of  tbe 
United  Kingdom,  the  question  arises,  where  is  the 
goodwill  of  this  business  to  be  found  f  1  would  pre- 
mise tiiat  in  my  view  no  substantial  difference  can  be 
established  between   the  words  "locally  situated'' 
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and  the  word  *'  ritnated.*'  It  is  admitted  that  good- 
will is  property  within  the  Act,  and  the  Aot  assumes 
that  the  ^xaperty^-primd  facie  all  the  property 
mentioned  in  the  Aot— may  be  situated  out  of  the 
United  Kingdom.  Now  in  this  case  we  have  a 
buuness  in  respect  of  which  a  goodwill  exists.  This 
business,  without  doubt,  lies  abroad.  It  cannot  be 
otherwise,  for  premises,  plant,  manufacture,  trade, 
residence  of  customers  are  all  in  Gtenany.  And  this 
business,  locally  situated  out  of  the  United  Kingdom, 
has  a  goodwill  attached  to  it.  It  is  difficult  to 
separate  them ;  certainly  out  of  the  business  the  good- 
will springs,  and  its  value  depends  entirely  upon  the 
local  existence  of  the  premises  and  Uie  manuraotory, 
and  the  existence  and  action  of  more  or  less  local 
customers.  The  parties  to  the  agreement  certainly 
attached  value  to  the  continuance  of  the  business  in 
the  locality,  for  the  vendor  contracted  not  to  carry 
his  business  on  within  fifty  miles  of  the  existing 
premises. 

I  entirely  dissent  from  the  view  that  the  goodwill 
of  a  business,  either  wholesale  or  retail,  cannot  be 
locally  situated.  On  the  contrary,  I  should  say  that 
the  goodwill  of  most  bushiesses  is  locally  situated. 
There  may  be  exceptions ;  but  this  case  is  not  one  of 
them,  and  I  therefore  think  that  no  stamp  duty  is 
chargeable  upon  that  part  of  the  agreement  whidi 
refers  to  the  goodwill  of  the  business  sold,  and  that 
therefore  the  judgment  of  the  Oourt  of  Appeal  should 
beaffirmed. 

Lord  Brampton.— By  section  59,  sub-section  1,  of 
the  Stamp  Act,  1891,  it  is  enacted  that  **  any  contract 
or  agreement  made  in  England  ...  for  the  sale 
of  any  equitable  estate  or  interest  in  any  property 
whatsoever,  or  for  the  sale  of  any  estate  or  interest  in 
any  property,  except  lands,  tenements,  or  heritages, 
or  property  locally  situate  out  of  the  United  Kingdom 
•  •  .  shall  be  charged  with  the  sameacJ  valorem 
duty,  to  be  paid  by  the  purchaser,  as  if  it  were  an 
actual  conveyance  on  sale  of  the  estate,  interest,  or 
property  contracted  or  agreed  to  be  sold."  Before 
dealing  with  the  contents  of  the  instrument  sought  to 
be  charged  with  the  stamp  duty  in  this  esse,  I  thuik 
it  desirable  to  describe  in  a  few  words  the  relative 
positions  of  the  parties  to  it  Wolf  Muller  (the  ven- 
dor) carried  on,  under  the  style  of  Muller  ft  Go.,  at 
Qildehaus,  in  Germany,  the  business  of  a  manufacturer 
of  margarine.  One  Newman,  as  a  trustee  for  Wigley, 
acquired  from  Muller  the  right  to  purchase  the  said 
business  and  the  assets  thereof  for  a  sum  of  £80,000, 
exclusive  of  the  stock-in-trade  and  book  debts,  which 
were  to  be  taken  on  a  valuation.  Subsequently  New- 
man, with  the  sanction  of  Wigley,  a^^^eed  to  make 
over  his  rights  to  a  syndicate,  and  the  syndicate 
afterwards  arranged  to  sell  its  rights  of  purchase  to 
the  respondent  oompany,  which  before  tiie  contract 
in  question  was  made  had  been  incorporated  under 
the  Companies  Acts,  1862  to  1893. 

To  put  this  arrangement  in  the  form  of  a  written 
agreement  the  instrument  in  question,  which  bears 
date  the  14th  of  October,  1897,  was  prepiwed,  the 
above-named  persons  and  oompany  being  all  parties 
to  it,  Wolf  Muller  being  described  as  « the  vendor," 
and  the  respondent  company  (called  the  company) 
being  treated  as  the  purchaser ;  the  others— Newman, 
Wigley,  and  the  syndicate — ^being  joined  for  the  mere 
purpose  of  testifying  their  concurreoce.  By  the  first 
artide  of  the  instrument  it  was  agreed  that  the  vendor, 
by  the  direction  of  the  three  intermediate  parties, 
should  sell  and  the  company  should  purchase  as  from 
the  1st  of  June  then  last^first,  the  goodwill  of  the 
said  business,  with  the  exclusive  right  to  use  the  name 
of  "Muller  &  Co."  as  part  of  the  name  of  the 
oompany,     and    to    represent     the    company     as 


carrving  on  the  said  business  in  oontinuatian  of  the 
vendor,  and  in  sucoession  to  him.  Secondly,  aU  the 
freehold  hereditaments  specified  in  the  first  soheduls 
thereto,  and  therein  described  as  <*  all  those  four  susres 
of  land  with  the  factory  and  buildings  erected  thareon, 
situate  in  the  parish  of  Waldseil,  in  the  oommmnty 
of  Qildehaus,  Hanover,  Germany ;  also  all  €ti<me  two 
houses,  situate  in  the  Bahnstrasse  at  QHdabaas 
aforesaid."  A  description  of  the  remainder  of  tiie 
property  made  the  subject  of  the  agreemant  is  not 
material  to  this  case. 

The  price  to  be  psid  by  the  vendor  was  £122,500, 
which  included  the  profit  made  by  the  intermiediatB 
parties.  This  sum  was  not  divided  and  appropriated 
part  to  the  goodwill  and  part  to  the  premises,  but 
they  were  treated  as  one  subject  of  sale.  The  pmrohase 
was  to  be  completed  on  or  before  the  22nd  of 
November,  1897,  and  possession  of  tlie  premiaea  to  be 
then  given;  inthemeantimeit  was  to  m  retained  by 
the  vendor,  who  during  that  time  was  to  carry  on  this 
same  business  as  s  going  concern,  and  be  deemed  to 
have  been  so  carrying  it  on  as  from  the  1st  of  Janeon 
behalf  of  the  company.  By  the  1 1th  dause  tke  vendor 
bound  himself  not  to  carry  on  the  business  of  a 
margarine  manufacturer  within  fifty  miles  of  the  aaid 
freehold  premises,  with  one  exception  immaterial  to 
be  stated. 

The  agreement  was  executed  under  seal  by  the 
vendors,  and  by  Newman  and  WigW,  at  Amsteraam, 
and  afterwards  by  the  syndicate  and  by  the  pnrohasuig 
company  under  their  respective  common  seals  in 
England. 

Upon  this  state  of  things,  the  first  question  raised 
is  wnether  this  instrument  of  agreement  was  made 
in  England ;  for  upon  it,  and  it  alone,  if  at  sdl,  oan 
the  stamp  duty  novr  sought  to  be  imposed  be 
charged. 

If  the  question  were,  **  In  whioh  country  was  the 
instrument  executed  P"  the  only  possible  truthful 
answer  would  be  "  Partly  in  Hoiland  and  partly  in 
England."  But  when  the  question  is,  "  Where  was 
the  contract  made  P  "  one  is  driven  to  say,  '*  It  was 
not  in  Holland ;  for  while  in  that  country,  though  it 
was  then  signed  and  sealed  by  the  vendor  and  two  of 
the  intermediates,  it  lacked  the  execution  of  the 
syndicate  and  of  the  vendee,  which  was  essential  to 
its  validity  as  a  contract.  It  only  beoame  a  perfeet 
contract  when  the  purchasing  oompany  and  the 
syndicate  affixed  their  respective  common  seals  to  it. 

It  was  suggested,  however,  that  there  must  have 
been  an  orsl  contract  made  in  Gtermany  before  the 
written  instrument  was  prepared.  That,  however, 
would  not  assist  the  respondent  company,  for  it  is 
only  the  written  instrument  which  requires  to  be,  or 
is  capable  of  being,  stamped. 

I  may  add  that  by  the  Stamp  Act  the  duty  is  to  be 
paid  by  the  purchaser,  and  the  written  instmment 
could  not  bind  the  purchasing  company  until  it  was 
executed  by  that  company's  common  seal. 

So  far  as  the  contract  by  the  purohasevs  was  oon- 
cemed,  it  was  entirely  made  in  Imgland.  For  these 
reasons  I  have  no  hesitation  in  answering  the  first 
question  in  the  affirmative,  in  favour  of  the  Crown. 

As  to  the  second  question,  I  think  it  is  very  d.ear 
that  no  equitable  estate  or  interest  in  the  property 
was  ever  vested  in  either  Newman,  Wigley,  ortibe 
syndicate.  The  whole  interest,  both  legal  and 
equitable,  remained  in  the  vendor  until  the  rights  of 
option  to  purchase  were  exercised  by  the  intermediate 
parties  in  the  manner  hereinbefore  described  and 
carried  out  by  the  written  contract.  Tliis  questioa, 
therefore,  must  be  answered  in  the  negative  against 
the  Crown.  Hie  remaining  question  is,  whettier  the 
goodwill  of  the  business,  sold  as  it  undoubtedly  was 
in  one  contract,  and  as  part  of  one  subject-matter  of 
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Mle,  with  the  buildings,  houses,  a&d  land  in  and 
upon  whidh  the  business  was  carried  on  bv  the 
▼endor,  was  property  locallv  situate  out  of  the 
United  Kinsdom.  I  think  it  was.  Whether  the 
goodwill  and  the  land  and  the  faotory  are  rightly  to 
be  treated  as  oombined  and  inseparable,  or  as 
separated  from  each  other,  eaoh  is  undoubtedly 
property  within  the  meaniog  of  the  Stamp  Aot,  and 
has  been  decided  so  to  be  by  a  long  string  of  cases 
of  which  I  will  only  mention  that  of  Potter  ▼.  InUmd 
Bevenue  Oommisnonen,  2  W.  B.  561,  10  Exdh.  147. 

(Granting  that  a  goodwill  is  property,  the  question 
still  remains :  Was  the  goodwill  in  this  case,  when  it 
was  purchased  by  the  company,  *' property  locally 
situate  out  of  the  United  Kingdom  ''  P  The  answer 
to  this  depends,  in  my  judsment,  upon  whether  at 
the  time  of  the  making  of  Uie  writtoi  contract  the 
goodwill  was  attached  to  and  incorporated  with  the 
business  premises,  and  formed  in  the  hands  of  the 
then  Tendor  an  inseparable  property,  very  valuable  in 
its  combination  as  giving  to  the  premites  a  character 
and  an  increase  of  value  whidh,  smpped  of  the  good- 
will, they  would  not  have  possessed,  and  whidh 
represents  the  value  of  the  proflt-eamiug  qualitv  of 
those  premises  when  and  so  long  as  they  are  used  by 
the  then  occupier  for  carrying  on  in  them  the  business 
he  had  created  within  them,  by  reason  of  the  attraction 
of  customers  from  any  of  those  causes  which  tend  to 
make  a  prosperous  business — ^for  that  is  what  the 
vendor  had  to  sell,  and  sold ;  and  the  question  must 
be  determined  having  regard  to  the  time  when  the 
contract  of  sale  was  made,  and  not  regarding  an^- 
thing  the  vendee  might  think  fit  to  do  with  them  m 
the  nitnre. 

This  word  '*  goodwill,"  when  used  in  connection 
with  the  sale  ana  purchase  of  a  trade,  must,  I  think, 
be  interpreted  according  to  its  popular  acoeptatioo. 
Taken  in  its  strictest  sense,  **  goodwill "  would  hardly 
be  a  saleable  commodity  at  aLL  I  do  not  say  there 
may  not  be  such  a  thing  as  a  goodwill  of  a  business 
utterly  unconnected  with  the  premises  in  which  the 
business  has  been  previously  carried  on;  for  it  is 
quite  possible  that  a  man  retiring  from  business 
might  wish  to  retain  the  premises  for  his  own  private 
nse,  and  S4»ll  merely  the  goodwill ;  but  as  was  pointed 
out  by  Pollock,  L.O.B.,  m  Potter* 8  case,  there  is  a  wide 
difference  between  the  sale  of  a  goodwill  together 
with  the  premises  in  which  the  trtMe  is  then  carried 
on,  whereby  the  value  of  the  premises  is  enhanced, 
and  the  sale  of  a  goodwill  without  any  interest  in 
land  or  buildings  connected  with  it,  and  which  is 
merely  the  tkdvantage  of  the  recommendation  of  the 
vendor  to  his  connections  and  customers,  and  his 
covenant  to  allow  the  vendee  to  use  his  trade  name, 
and  to  abstain  from  competition  with  him. 

In  the  first  of  these  cases  the  trade  and  the 
premites  are  inseparable  so  long  as  the  trade  is  therein 
carried  on.  The  advantages  and  facilities  constituting 
the  goodwill  are  all  more  or  less  derived  from 
them  or  the  profitable  results  of  such  good- 
will are  therein  realized.  The  goodwill  of  a  trade 
carried  on  in  a  shop  is  as  essential  to  the  trades- 
man as  the  shop  itself,  which  is  benefited  by  it* 
What  is  the  trade  of  a  shop  but  the  business  done  in 
it,  and  how  is  that  custom  brought  to  the  shop  but 
by  the  goodwill  attadhed  to  it  ?  The  combination  of 
a  suitable  shop  with  the  trade  done  in  it,  and  the 
goodwill  inducing  that  trade,  seem  to  me  to  be 
mseverable.  In  my  judgment  it  matters  not  whether 
the  business  be  a  manufacturing  one,  or  that  of  a 
shopkeeper  or  a  puUican  or  a  brewer— in  each  case 
the  seller  of  his  business  premises  with  his  goodwill 
sells,  and  the  purchaser  Trays,  the  outgoing  man's 
premises,  witii,  so  far  as  m  him  lies,  the  whole 
business  carried  on  therein  as  a  going  concern,  with 


the  same  prospects  the  vendo^r  himself  would  have 
had  had  he  continued  it;  and  I  think  it  immaterial 
whether  the  business  has  been  built  up  by  reason  of 
the  personal  good  qualities  of  the  outgoer,  the  good- 
neis  of  his  wares  or  merchandize,  the  good  situation 
of  the  premises,  or  the  absence  of  competition;  in 
each  case  the  business  and  custom,  in  fact,  have  been 
attracted  to  the  house  or  premises,  and  when  the 
incomer  takes  possession  he  takes  all  the  chances 
offered  and  conveyed  to  him  by  his  purchase,  of 
standing,  so  far  as  the  busineis  is  concerned,  in  the 
shoes  of  the  outgoer,  and  he  must  rely  upon  his  own 
good  qualities  and  aptitude  for  his  undertaking  to 
continue  the  prosperity  of  the  business  and  profit  by 
his  baigain. 

Dealing  with  an  argument  touching  an  injury  to 
the  custom  of  a  nublio-house.  Lord  Westbury  in  ^tc^ 
V.  Metropolitan  Bailway,  15  W.  B.  937,  L.  B.  2  H.  L. 
175,  at  p.  204,  sa^s:  ''It  is  a  fallacy,  almost  a 
mockery,  to  answer,  the  custom  is  one  thing  and  the 
house  another ;  and  the  injury  is  to  the  custom,  not 
to  the  house.  Tou  cannot  sever  the  custom  from  the 
house  itself,  or  from  the  interest  of  the  occupier,  for 
the  custom  is  the  thing  appertaining  to  the  house 
which  gives  it  its  special  character,  and  constitutes 
its  value  to  the  occupier.'*  In  short,  as  was  observed 
by  the  Court  of  Exchequer,  **  the  goodwill  is  part  of 
the  value  of  the  property." 

The  judgment  of  Lord  Esher,  M.B..  in  Inland 
Bevenue  Oommieeionere  v.  Angus,  38  W.  B.  3,  23 
Q.  B.  D.  579,  is  to  the  same  effect.  It  must  not  for  a 
moment  be  imagined  tbat  these  observations  are 
intended  to  aflSsct  in  the  least  degree  the  present 
mode  of  assessing  for  sale  or  compensation  purposes 
the  value  of  premises  to  which  a  goodwill  is  attached. 

In  this  case  the  business  sold  was  commenced,  and 
its  reputation  was  made  and  established,  on  these 
premises  and  nowhere  el«e.  The  margarine  and 
butter  substances  have  all  been  there  manufactured, 
at  this  factory ;  all  the  orders  of  customers,  for  the 
most  part  resident  in  Qermany,  have  been  received  at 
it,  and  from  it  the  manufactured  commodities  have 
been  delivered.  I  care  not  to  inquire  into  the  reasons 
for  its  success,  for  there  is  the  business,  consisting  of 
goodwill  and  premises  combined,  for  which  in  their 
combination  as  vendors,  the  vendees  voluntary  con- 
sented to  pay  the  large  sum  of  money  mentioned  in 
the  contract. 

The  vendees  may,  of  course,  deal  as  they  please  with 
the  future  of  that  which  they  have  bought.  We  have 
only  to  deal  with  it  as  it  stood  at  the  time  of  the  »ale. 
I  cannot  understand  how  that  business  goodwill  so 
attached  can  be  treated  or  spoken  of  as  being  other- 
wise than  locally  situate  in  Ghirmany. 

The  cases  referred  to  in  the  Divisional  Oonrt  and  in 
the  Court  of  Appeal  have  been  so  completely  disposed 
of  by  each  of  tue  Lords  Justices  that  I  do  not  feel  it 
necessary  to  say  more  about  them;  both  are 
distinguishable  from  the  present,  even  if  rightly 
decid^. 

I  think  the  judgment  of  the  Divisional  Court  was 
rightly  reversed  by  the  Court  of  Appeal,  and  that 
this  appeal  should  be  dismissed  with  costs. 

Lord  BoBKBTSON.— I  am  bound  to  say,  on  the 
main  question  argued,  that  my  judgment,  which  is 
against  the  appellants,  is  dependent  on  a  fact  whidh 
does  not  appear  in  the  stated  case ;  but  the  learned 
Attomey-Greneral  argued  upon  the  assumption  that  it 
is  true  as  stated  by  the  respondents'  solictor  in  their 
letter  of  the  14th  of  December,  1897  (in  answer  to  a 
categorical  question  of  the  Board  of  Inland  Bevenue), 
that  "  the  whole  of  tide  regular  customers  [of  Muller] 
are  resident  within  the  country  in  which  Qildehaus  is 
situate — ^namely,  Germany,  and  that  there  is  no  trade 
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whatever  transacted  outside  the  latter  country." 
Now  when  this  is  taken  along  with  the  fact  that  the 
manufactory  and,  so  far  as  appears,  tha  office  were  at 
G-ildehaus,  the  case  is,  so  far  as  facts  are  concerned, 
as  compact  and  h'ee  from  complication  as  any  case 
could  be  which  gives  rise  to  tiie  present  question.  8  j 
far  as  the  seat  of  trade  and  so  far  as  the  trade  itself 
are  concerned,  everything  is  out  of  the  United 
Kingdom,  and  of  notlung  connected  with  the  trade 
can  it  be  predicated  in  any  sense  whatever  that  it  was 
not  out  of  the  United  Kingdom. 

This  consideration  seems  to  me  to  lift  the  present 
case  dean  over  such  questions  and  phrases  as  whether 
the  goodwill  is  attached  or  affixed  to  the  manufactory. 
I  do  not  accede  to  the  view  that  the  goodwill  is  affixed 
'Or  attached  to  the  manufactory.  Supposing  that  the 
products  of  the  manufactory  were  all  exported  to 
England  and  sold  to  English  customers,  I  should  find 
it  difficult  to  ho^d  that  the  goodwill  was  out  of 
England  merely  because  the  manufactory  was.  The 
application  of  the  words  *< locally  situate"  would 
then  present  a  difficult  question,  requiring,  I  should 
tbink,^  a  different  answer.  Again,  if  the  facts  as  to 
tbe  distribution  of  the  products  were  more  compli- 
cated, as,  for  example,  if  the  tnwle  were  diffased  over 
England  and  other  countries,  then  the  location  of  the 
goodwill  would  be  a  more  complex,  although  I  do  not 
by  any  means  think  an  insoluble  problem. 

I  confess  I  find  no  repugnancy  in  affirming  of  the 
goodwill  of  a  business  tiiat  it  is  locally  situate  some- 
where. It  is,  I  should  say,  locally  situate  within 
the  geographical  limits  which  comprehend  the  seat  of 
the  trade  and  the  trade.  That  sounds  like  a  very 
Cftutious  statement,  and  fortunately  it  is  enough  for 
the  present  question.  It  seems  to  me  that  in  the 
statute  the  distinction  drawn  is  between  what,  from  a 
British  pK)int  of  view,  we  should  call  British  property 
and  foreign  property;  and  the  goodwill  of  a  business 
which  begins  and  ends  abroad  is,  I  think,  property 
locally  situate  outside  the  United  Kingdom.  I  think 
it  right  to  add  that  the  Smelting  Go,  of  Australia 
{Limited)  v.  Commiaaionera  of  Inland  Bevenue,  45  W.  E. 
203,  [1897]  1  a  B.  175,  although  not  a  case  of  good- 
will, would  fall  within  the  principle  of  my  present 
judgment,  and  I  respectfully  consider  it  to  have  been 
decided  on  too  narrow  a  view. 

On  the  point  as  to  the  place  of  the  execution  of  the 
agreement  I  have  nothing  to  add. 

Lord  LiNDLEY. — Before  addressing  myself  to  the 
main  controversy  in  this  case  I  will  say  a  few 
words  on  one  or  two  minor  points  arising  on  the 
construction  of  section  59  of  the  Stamp  Act,  1891. 

It  was  said  that  the  agreement  for  sale  in  this  case 
was  not  made  in  England,  because  the  selling 
company  signed  it  abroad  and  the  purchasing 
company  signed  it  in  this  country.  Until  the 
pnrchasmg  company  signed  it  there  was  no  written 
agreement,  but  only  an  offer  to  sell.  The  document 
was  made  complete  as  a  contract  for  sale  by  what 
was  done  in  this  country,  and  I  have  no  doubt 
therefore  that  section  59  applied  to  it. 

Then  comes  the  question  whether  the  word 
''property"  in  the  exception  is  confined  to  real 
property  or  extends  also  to  personal  property.  In 
my  opinion  it  includes  personal  property.  Property 
is  used  in  the  widest  possible  sense  in  the  earlier  part 
of  the  section,  and  it  appears  to  me  to  be  used  in  the 
same  sense  when  repeated  in  the  exception.  The 
words  "  lands,  tenements,  and  hereditaments  "  them- 
selves exhaust  real  property,  and  the  introduction 
after  them  of  the  word  ''property"  shows  that 
something  more  is  to  be  expected.  Nothinff  more 
can  be  suggested  which  is  efuadem  generu,  and 
nothing  but  personal  proper^  remains.  Upon  thia 
point   my    own    opinion    comcides   with    that    of 


Bigby,  L.J.,  in   the   case  of   the  SmeUing   Co,  ^j 
Australia, 

But  even  if  the  word  "  property"  iu  the  ezoeptioa 
extends  to  corporeal  pmonal  property  which  can 
have  a  local  situation,  it  is  contended  that  inoo(rx>oreal 
property  such  as  goodwill  cannot  be  said  to  be 
locally  situate  anywhere,  and  cannot  therefore  fail 
within  the  exception.  This  is  the  main  contention  of 
the  appellants.  It  is  necessary  to  deal  with  it,  as  it  his 
not  been  contended  that  goods,  wares,  and  merchandize 
cover  goodwill ;  and  if  goodwill  is  to  be  excepted  it 
must  he  because  it  is  property  locally  situate  abroad. 

Goodwill  regarded^  as  property  has  no  meaniDg 
except  in  connection  with  some  trade,  business,  or 
calling.  In  that  connection  I  understand  the  word 
to  include  wiiatever  adds  value  to  a  business  by 
reason  of  situation,  name  and  reputation,  oonnectioo, 
introduction  to  old  customers,  and  agreed  absence 
from  competition,  or  any  of  these  things,  and  there 
may  be  others  which  do  not  occur  to  me.  In  this 
wide  sense  goodwill  is  inseparable  from  the  buainesB 
to  which  it  adds  value,  and,  in  my  opinion,  existi 
when  the  business  is  carried  on.  Such  business  may 
be  carried  on  in  one  place  or  country,  or  in  several, 
and  if  in  several  there  may  be  several  businf  ssea, 
each  having  a  goodwill  of  its  own. 

Tiiat  in  some  cases  and  to  some  extent  goodwill 
can  and  must  be  considered  as  having  a  di<»tioct 
locality  is  obvious,  and  was  not  in  fact  disputed. 
The  goodwill  of  a  public-house  or  of  a  retail  shop  ii 
an  u^tance.  The  goodwill  of  a  bosiness  usually  addi 
value  to  tiie  land  or  house  in  which  it  is  carried  on  if 
sold  with  the  business;  and  so  far  as  the  gpoodwiH 
adds  value  to  land  or  buildings,  the  goodwill  osm  only 
be  regarded  as  situate  where  they  are.  In  such  a 
case  the  goodwill  is  said  to  be  aun<^xed  to  them. 

This  consideration  alone  would,  in  my  opinion, 
suffice  for  the  determination  of  this  case,  for  ^ 
factory,  business,  and  goodwill  were  all  sold  together 
for  a  lump  sum,  and  I  do  not  myself  see  ^ss'hytiie 
goodwill  should  be  dealt  with  as  having  value  apart 
from  the  factory.  But  even  if  the  goodwill  in  the 
case  before  us  can  be  properly  regarded  as  to  some 
extent  separable  from  the  factory,  I  still  think  it 
must  be  treated  as  locally  sitaate  abroad. 

The  goodwill  sought  to  be  taxed  is  that  of  s 
manufacturer  of  margarine.  His  business  was  to 
manufacture  and  sell.  His  factory  was  in  Germany, 
the  owner  was  a  German  living  in  Germany,  he  had 
no  agency  or  place  of  business  abroad,  his  customers 
were  all  in  Germany,  and  his  business,  so  far  ai 
selling  vfAn  concerned,  was  a  wholesale  and  not  s 
retail  business.  He  covenanted  not  to  cany  os 
business  within  fifty  miles  of  the  old  place.  If, 
therefore,  the  goodwill  of  a  wholesale  manufaoturer 
can  be  regarded  as  situate  anywhere,  the  goodwill  is 
this  case  can  only  be  regarded  as  situate  in  Gtermany. 
Not  one  of  its  elements  is  or  can  possibly  be 
regarded  as  situate  anywhere  else.  The  oontenfcioo 
for  the  Grown  was  that  some  part  of  the  goodwfll— 
namely,  such  part  of  it  as  did  not  simply  enhance  the 
value  of  the  land  and  buildings  of  the  factory — could 
not  be  regarded  as  situate  anywhere,  and  was  there- 
fore liable  to  stamp  dut^.  This  view,  if  sound, 
would  be  very  embarrassing  to  buyers  and  aellen, 
who  have  to  see  that  they  stamp  tiheir  agreementi 
properly.  But  the  view  contended  for  is,  in  my 
opinion,  ^uite  untenable. 

(Goodwill  is  only  taxable  as  property;* and  the lesal 
conception  of  property  appears  to  me  to  involve  tiie 
legal  conception  of  existence  somewhere.  Incorporesl 
property  has  no  existence  in  nature,  and  has, 
physically  speaking,  no  locality  at  alL  We,  howevs, 
are  dealing,  not  with  anythi^  which  in  fact  fills  t 
portion  of  space,  but  with  a  legal  conception,,  oc^  is 
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other  words,  with  rights  regarded  as  property.  But 
to  talk  of  Droperty  as  exiitiiig  nowhere  is  to  rue 
laDffoage  whioh  to  me  is  nnintelligible, 

Tte  authorities  whioh  bear  upon  the  locality  of 
incorporeal  personal  property  for  purposes  of  probate 
appear  to  me  to  uPord  uie  best  guides  for  the 
■omtion  of  the  case  before  us.     Those 


tend 

strongly  to  shew  that,  for  purposes  of  probate, 
goodwill,  except  so  far  as  it  merely  enhances  the 
▼alue  of  lands  and  hereditaments,  mast  be  regarded 
as  personal  property  situate  somewhere ;  and  if  this 
were  a  probate  case  I  do  not  suppose  that  anyone 
woxdd  say  that  the  eoodwill  with  which  we  have  to 
deal  would  be  regarded  as  in  any  sense  8ituat<i  in 
this  country.  Commis$i<mera  of  Stamps  ▼.  Hope,  [1891] 
A.  G.  476,  40  W.  B.  Dig.  162,  in  which  the  locality 
of  debts  for  probate  purposes  is  considered,  contains 
some  Taluable  general  remarks  on  the  subject,  but 
there  is  nothing  in  that  case  which  conflicts  with 
the  yiew  I  t^ke  of  this  goodwill. 

It  may  perhaps  be  true  that  property  which  has  no 
physical  existence  may,  if  necessary,  be  treated  for 
some  purposes  in  one  locality  and  for  other  purposes 
in  some  other  locality.  But  until  the  necessity  for  so 
treating  it  is  apparent  I  see  no  justification  for  intro- 
ducing confusion  by  judicially  holding  the  same 
property  to  be  legslly  situate  in  two  di&rent  places 
at  one  and  the  same  time.  But  this  confusion  would 
be  introduced  if  your  lordships  were  to  decide  that 
the  analojg^  of  probate  cases  was  to  be  no  guide  in 
dealing  with  liabuil^  to  stamp  duty. 

I  am  not  aware  of  any  case  in  which  goodwill,  as 
property,  has  been  treated  as  having  no  locality  for 
legal  purposes.  Smelting  Co,  of  AuatrdliaY.  Inland 
B&uenue  Commiseumera,  so  much  relied  upon  by 
counsel  for  the  Grown,  was  not  a  case  of  goodwill  at 
all.  The  property  then  in  question  was  not  the  good- 
will of  a  busmess,  but  a  share  in  an  Australian  patent, 
and  a  licence  to  use  the  same  in  Australia.  This  share 
and  licence  belonged  to  an  English  r^nstered 
company,  which  agreed  to  sell  it  to  another  Snglish 
company,  and  the  question  was  whether  the  iostru- 
Bient  of  agreement  required  a  stamp.  The  court 
decided  that  the  share  and  licence  were  nroperty,  and 
came  within  the  first  part  of  section  59,  clause  1,  of  the 
Stamp  Act,  1891.  Bat  they  held  that  such  proMrty 
could  not  be  regarded  as  locally  situate  abroad.  Xord 
Esher  and  Lopes,  L.J.,  considered  that  incorporeal 
personalproperty  could  not  be  said  to  be  situate  any- 
wiure.  This  is,  of  course,  true  physicallv  speakioff ,  but 
not,  I  think,  in  contemplation  of  law.  Augoy,  L.  J.,  did 
not  adopt  the  reasoning  of  the  other  members  of  the 
court.  He  referred  to  the  probate  decLrions ;  but  he 
0(msidered  that  as  the  property  was  saleable  and  sold 
in  this  country  it  could  not  oe  regarded  as  locally 
situate  out  of  it.  I  am  not  myself  able  to  adopt  this 
conclusion  arrived  at  by  Bigbvy  L.  J.  Any  propwty 
situate  anvwhere  can  be  agreed  to  be  sold  or  purport 
to  be  sold  in  any  other  country,  and  the  test  of 
locality  relied  upon  by  the  Lord  Justice  was  not,  I 
think,  the  true  ene.  The  patent  was  not  assignable 
without  rep;istration  in  Australia,  and  the  view  of  the 
Lord  Justice  is,  I  think,  opposed  to  AUomey^Qeneral 
▼.  THmcnd,  1  Gr.  ft  J.  366,  the  case  of  French 
Bentes.  Be  this  as  it  may,  in  the  Australian  patent 
case  the  court  was  not  dealing  with  the  ffoodwill  of  a 
foreign  manufacturing  busmess,  and  it  would  be 
wrong,  I  think,  to  treat  the  decision  as  goveming 
the  case  before  us. 

In  my  opinion  the  decision  appealed  from  ought  to 
be  affirmed,  and  the  appeal  be  dismissed  with  costs. 

Barl  of  Halsbxtbt,  L.G.— I  regret  to  say  I  am 
onttble  to  concur  m  the  view  which  has  found  favour 
with  your  lordships  in  this  case. 

The  goodwill  of  the  business  is  what  the  word 


itself  expresses,  although  the  concurrence  of  so  many 
of  your  lordsfajns  lea£  me  to  doubt  what  I  should 
otherwise  have  had  no  doubt  upon.  The  advantages 
which  may  be  conferred  upon  a  business  either  by  its 
local  ritnation  or  by  its  attzactiye  appearance  have 
nothing  to  do  with  the  goodwill,  although  they  may 
haye  originally  contributed  to  procure  it,  and  may  to 
some  extent  be  connected  with  the  nature  of  the 
business,  which  itself,  however,  is  a  different  thing. 
"The  goodwill  thereof"  is  a  thing  whioh  can  be 
assumed  to  exist  separately.  Like  every  other  thing 
which  siwgests  one  simple  idea  it  is  difficult,  if  not 
impossibS,  to  define  it.  The  right  to  tirade  under  the 
name  of  a  firm  which  has  aoquirod  a  reputation  is  not 
confined  to  a  particular  lodQity  or  to  any  particular 
premises.  The  right  would  remain  if  the  business 
were  transferred  to  another  site  elsewhece,  or  if 
the  premises  were  entirely  altered.  In.  the  case 
of  a  public-house,  owing  to  the  convenience  of  its 
situation  and  its  beins  known  as  a  favourite 
place  of  resort,  the  advantages  of  its  situation 
are  so  mixed  up  with  the  goodwill  of  tbe  business 
that  as  a  matter  of  fact  it  may  weU  be  that  it  is 
very  difficult  to  sever  them  and  to  say  how  much 
is  goodwill  and  how  much  is  local  situation.  But 
these  difficulties  of  fact  will  not  necessarily  make  their 
separate  existence  possible.  In  compensation  cases, 
for  instance,  where  a  man  is  being  turned  out  of  his 
holding  and  has  to  be  put  into  the  same  position  so  far 
as  compensation  can  do  it,  by  money  which  is  to  be 
awarded  to  him,  it  is  unnecessary  to  regard  any  such 
severance  into  the  different  elements  which  make  up 
the  advantages  of  his  holding.  He  is  to  be  com- 
pensated for  the  loss  which  he  has  sustained  by  the 
alteration  of  his  premises  or  the  removal  of  his  trade 
from  those  premises  and  for  the  extent  to  which  his 
business  may  be  injured  under  the  droumstances,  and 
it  would  be  quite  unnecessary  to  consider  how  much 
he  is  to  be  allowed  for  each  element,  because  he  is,  so 
far  as  the  tribunal  can  do  it,  to  be  placed  in  the  same 
position  as  he  was  in  before.  The  illustrations  whioh 
are  siven  of  businesses — ^f  or  instance,  the  business  of  a 
locsl  newroaper— seem  to  me  not  to  touch  the 
question.  It  may  be  very  probable  that  in  such  a 
case  there  would  be  no  gooiiwill  of  the  business,  or 
very  little,  but  the  mere  fact  that  the  business  was 
practically  or  altogether  local  would  not  make  the 
goodwill  of  the  bninness  simply  local  unless  by  the 
contract  of  sale  it  was  confined  to  a  particular  spot. 
In  the  particular  case  now  under  review  tiie  venoon 
would  not  be  entitled  to  come  to  this  country  and  set 
up  a  business  here  under  that  name  and  claim  the 
goodwill  of  customers  who  might  have  been  brought 
together  in  Germany.  The  right  to  the  goodwill  was 
absolutely  transferred  to  the  vendees  here.  I  think  if, 
in  order  to  ascertain  what  would  be  the  rights  of  the 
parties,  one  looked  at  the  contract  apart  from  any 
question  arising  as  to  the  limit  of  fifty  miles,  one 
would  see  that  the  thing  transferred  was  the  goodwill 
of  that  business,  whatever  it  consiits  of;  that  would 
be  in  every  part  of  the  world.  The  question  whether 
it  would  be  worth  the  while  of  the  parties  to  transfer 
it  is  a  question  quite  beside  that  whidi  in  point  of 
law  constitutes  goodwilL  I  am  wholly  unaUe  to  see 
that  goodwill  itself  is  susceptible  of  having  any  local 
situation. 

In  my  opinion,  therefore,  the  judffment  of  the 
Gourt  of  Appeal  ouj^t  to  be  reversed;  bat  as  the 
majoriW  of  your  loraships  take  a  difilsrent  view,  of 
course  the  appeal  will  be  dismissed,  and  the  judgment 
of  the  Gourt  of  Appeal  affirmed. 

Appeal  diemUeed. 

Solicitor  for  appellants,  F.  C.  Oore,  Solicitor  of 
Inland  Bevtnue. 

Solicitor  for  respondents,  i7.  A.  Oraham* 
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MxBSEY  DooKS  Aim  Habboitb  Boabd  v.  Bibxsv- 
HXAD  Union  Asssssmbnt  OoMHiTrES.  (a.) 

Poor  law^IUaUig-'^LairageB—ProJU'earningcapaciiy-- 
Evidence  of  receipU  and  expenditwre^AdmiaaHrtlUy  of 
evidence— FrincipU  of  assesMkent. 

In  iJie  as8e$9ment  of  premma  to  the  poor  rate  ihe  duty 
which  the  Legidature  hoe  impoeed  upon  the  overBcere  ii 
to  ascertain,  cm  a  matter  of  fact,  what  sum  a  tenant  wiU 
reaaonahly  give  for  them  by  the  year,  making  the  usual 
deductions.  In  ascertaining  this  sum  the  circumstances 
of  the  particular  occupation,  also  the  receipts  and  ex- 
penditure,  are  legitimate  obfects  for  consideration. 

Decision  of  the  Court  of  Appeal  (48  FF.  B.  259, 
[1900]  1  Q.  B.  143)  affirmed. 

Appeal  from  an  order  of  the  Gonrt  of  Appeal 
(A.  L.  Smith,  Oollins,  and  Vaughan  Williama,  jU^X 
48  W.  B.  259,  [1900]  1  Q.  B.  143.  affirming  the 
dedsion  of  a  Divisional  Ooort  (Lawrence  and 
Ohannell,  JJ.),  on  a  ease  stated  by  the  quarter  sessions 
at  Birkenhead. 

The  ease  is  given  at  length  in  the  report  below, 
where  the  authorities  are  also  oolleoted. 

The  appellants  werein  oooapation  of  oertain  lairages 
which  were  the  only  places  in  the  neighbourhood  at 
which  forein  cattle  could  be  landed  except  under 
penalties;  these  lairages  were  erected  and  worked 
by  the  appellants  under  statutory  powers. 

Li  ascertaining  the  rental  value  of  these  pronuses 
their  proflt-eaminff  capacity  and  evidence  of  the 
receipts  and  ezpendltnre  of  the  appellants  in  carrying 
on  the  business  were  taken  into  consideration. 

The  Court  of  Appeal  held  that  the  assessment  wai 
properly  made. 

AsqwUh,  K,0.,  and  Marshall,  K.C.  {Horridge,  K.O., 
with  them),  for  the  appellants. 

Fickford,  K.C,  A.  A.  Tobin,  and  B.  M.  Montgomery, 
for  the  respondents,  were  not  heard. 

Earl  of  Halbbitbt,  L.C.— In  this  case  it  appears 
to  me,  for  reasons  which  have  been  given  by  the 
Court  of  Appeal  and  the  subsequent  explanation  of 
the  learned  recorder,  that  this  appeal  ought  to  be 
dismissed  with  costs. 

I  cannot  help  thinking  that  a  great  deal  of  the 
hesitation  and  confusion  whidi  has  arisen  upon  the 
subject-matter  which  your  lordships  have  heard 
debated  now  on  the  part  of  the  appellants  has  arisen 
from  the  adv&BOry  character  of  the  judgments  which 
have  been  given  from  time  to  time  by  the  various 
courts  before  whom  this  question  has  come. 

The  thing  that  the  Legislature  has  called  upon  the 
overseers  to  do  is  to  solve  a  simple  question  of  fact; 
and  although  it  may  be  by  no  means  simple  in  the 
mode  in  which  they  are  to  arrive  at  it,  the  question 
of  fact  is  simple  enough  as  stated— that  is  to  say, 
they  are  to  look  at  the  rent  at  which  the  annual  value 
of  the  several  hereditaments  rated  thereunto  might 
reasonably  be  expected  to  let  from  year  to  year,  free 
of  all  usual  tenant's  rates  and  taxes,  and  tithe 
commutation  rent^charge,  if  any,  and  deducting 
therefrom  the  probable  average  cost  of  the  repairs, 
insurance,  and  other  expenses,  if  any,  necessary  to 
maintain  them  in  a  state  to  command  suoh  rent. 

That  is  the  proposition  which  is  put  for  the  parish 
officers,  which  they  have  to  answer,  and  they  are  to 
arrive  at  the  value,  so  far  as  I  know,  unfettered  by 
any  statute  as  to  the  way  in  which  they  can  do  it. 

Kow  I  am  not  aware  of  any  rule  of  law  or  of  any 

(a.)  Beported  by  C.  H.  G&atton,  Esq.,  Barrister- 
at-Law. 


statute  which  has  limited  them  as  to  Hie  mode  is 
which  they  shall  arrive  at  it,  and  it  is  not  m  queatioa 
of  law  at  all— it  is  a  question  of  fact 

These  questions  have  from  time  to  time  oone  betes 
the  courts,  and  have  been  argued  as  questions  of  law, 
where,  instead  of  doing  what  the  section  has  direoM 
them  to  do,  the  overseers,  or  those  who  weie  aoliiig 
on  the  part  of  the  parish,  have  thought  proper  either 
to  indude  something  which  bylaw  ou^t  not  to  be 
included,  or  to  exolnde  something  wluoih  oQ^ht  to 
have  been  induded;  and,  of  course,  in  that  afsieo. 
whero  you  are  dealing  with  a  question  of  test  wfaieh 
has  to  be  answered  by  any  tribunal,  it  may  be  ttiat 
the  question  has  come  up  in  the  argument  as  a  matter 
of  law;  but  still  one  must  bear  m  mind  that  ths 
thing  to  be  done  is  to  answer  a  plain  questicm  of  fai^: 
What  is  the  rent  which  a  toiant,  subject  to  tlM 
deductions  mentioned  in  the  statute,  can  leaaonafaly 
be  expected  to  give  for  the  premises  as  a  tenant  from 
year  to  year  P 

The  first  part  of  the  proposition  is  that  you  are  to 
rate— what?— Not  the  tenant's  trade.  Borne  queatiom 
arise,  which  I  will  deal  with  presently  to  see  how 
they  arise,  as  to  ^i^ether  you  are  to  go  into  the 
question  of  profit  and  loss.    They  ar«  excluded  by  the 
langnage  from  the  statute.     You  are  to  rate  the 
premises  according  to  their  value.   Therefore  it  would 
be  very  wrong  indeed  to  rate  the  trade  as  if  yoa  wees 
dealing  with  it  as  a  question  for  income  tax.     Toi 
are  not  rating  the   moome;    you   are   rating^   the 
premises.    Bo  that  whero  you  have  premiees  of  a 
similar  character  with  equal  facilities  for  osrryiiig  on 
the  trade,  you  have  a  very  facile  mode  of  coming  to 
the  condnsion  what  sum  would  reasonably  be  jfrven 
by  a  tenant  from  year  to  year  for  sudi  premiees.     But 
if,  instead  of  dmng  that,  you  choose  to  go    into 
elaborate  calculations  of  how  much  the  thhig^  ooet  to 
erect,  and  when  erected  what  would  be  the  yaloe  of 
it,  you  are  only  elaborating  and  makfnijf  more  ^nrnpiffy 
and  difficult  the  simple  proposition  which  the  Jj&^pB- 
laturo  has  put  bef oro  the  overseers  to  answer.    From 
time  to  time  observations  have  been  made  by  aoms 
learned  judges  saying  this  should  have  been  done, 
and  the  other  shoulcfnot  have  been  done,  bat  that 
was  not  as  pronoundng  judgments  upon  the  law  of 
evidence  as  to  whether  or  not  such  and  sudi  a  topis 
was  legitimate  or  not  to  arrive  at  the  oonoluaian 
whidi  the  Legidaturo  have  directed  them  to  arrive  at, 
but  what  was  the  ordinaiy  and  natural  meana  of 
arriving  at  the  condusion  whidi  they  were  bound  to 
arrive  at^ 

I  am  moro  anxious  to  point  this  out  beoause  I 
think  in  these  later  days  we  got  rid  of  a  good  many 
of  these  sources  of  confusion.  The  advisory 
character,  as  I  have  said,  of  the  judgments  given  by 
the  courts  to  quarter  sessions  have  no  doubt  led  to 
words  being  used  not  in  the  strict  sense,  but  as 
matters  of  Mvice  to  the  juitices  in  determining  suoh 
questions,  and  sometimes  they  have  been  printed  in 
the  law  reports  as  if  they  were  decisions  upon  the  law 
of  evidence  in  this  country. 

I  protest  against  any  such  view,  and  in  this  very 
esse,  although,  ai  I  say,  during  the  last  half -century 
we  have  arrived  at  condusions  which  get  rid  of  a 
great  deal  of  the  confusion  whidi  at  one  time  exiated. 
I  find  that  the  learned  judge,  Chanudl,  J.,  uses  a 
phrase  whidi  I  am  afraid  I  cannot  assent  to-4iaindy, 
that  wherever  you  can  arrive  at  it  by  comparing  it 
with  similar  tenements  you  aro  bound  to  amve  at  it 
in  that  way.  If  that  means  that  is  the  fadle  and 
proper  way  of  doing  it,  I  should  agree;  but  if  it  is 
Isid  down  as  a  proportion  of  law  that  that  ia  the 
means  by  whidi  it  can  be  arrived  at,  I  venture  to  my 
I  do  not  aisent  to  that  view. 
Again,  I  find  that  Collfaas,  L.  J.,  in  the  mme  way 
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says :  ''Henoe  the  rale  that  in  ordinary  oaies,  when 
the  standard  of  rent  is  applioable»  evidence  of  aotnal 
profits  made  cannot  be  received.  But  it  is  equally 
tme  that  when  no  snoh  standard  of  comparison  exists, 
it  is  legitimate  to  inquire  into  the  profits  actually 
earned*'^ 

Again,  I  am  compelled  to  say  that  I  cannot  concur 
with  the  form  in  wnidh  that  proposition  is  put.  It  is 
not  a  question  of  deddinff  what,  according  to  the 
law  of  evidence,  is  receivaue,  but  what  is  the  more 
natural  and  ordinary  and  usual  mode  by  which  you 
can  answer  the  proposition  put  by  the  Legislature  to 
the  overseers. 

The  proposition  appears  to  me  a  very  intelligible 
one  if  unclouded  by  all  these  questions  which  from 
time  to  time  have  bean  raised  by  ingenious  persons ; 
and  at  the  expense  of  the  pushes  a  good  many 
•cadmnic  questions  have  been  discussed.  You  are  to 
find  out  what  a  tenant  will  reasonably  give,  looking 
at  all  the  circumstances  of  the  particular  occupation, 
including  therein  the  business  that  might  be  done  on 
the  premises ;  and  I  think  I  had  occasion  to  say  in  a 
former  case  that  it  would  be  a  very  extraorcunary 
thing  il,  although  you  can  give  evidence  by  expert 
testimony  as  to  what  kind  of  but  iness  might  be  done, 
you  are  not  at  liberty  in  point  of  law  to  ascertain 
what  business  has  been  done.  It  seems  to  me  that  no 
such  proposilaon  could  reasonably  be  maintained.  If, 
on  the  other  hand,  to  go  into  &e  account  of  profits 
and  losses,  if  you  are  finding  out  what  a  man's  income 
is,  would  not  be  irrelevant,  so  for  l^e  purpose  of 
ascertaining  what  a  tenant  would  be  likely  to  give,  to 
suggest  that  that  is  something  which  in  point  of  law 
you  have  no  ri|(ht  to  inquire  into  ii  absurd. 

If  all  the  cmromstances  of  the  particular  occupa- 
tion, the  mode  in  which  the  trade  was  carried  on,  and 
if  the  drcomstances  either  of  restriction  or  of  ampli- 
tude of  the  trade  are  all  Intimate  subjects  of  inquiry, 
the  only  question  of  law  is  whether  the  particular 
tribunal  has  followed  the  line  I  have  indicated. 

Surely  those  who  are  complaining  of  what  has  been 
done  by  the  tribunal  must  establish  either  that  some- 
thing has  been  excluded  from  the  calculation  which 
by  law  ought  to  be  included,  or  that  something  has 
been  included  which  by  law  oupht  not  to  have  oeen 
included,  because  the  proposition  is  a  proposition  of 
fact,  and  the  only  mode  in  which  you  get  in  a  question 
of  law  at  all  is  as  to  the  mode  in  which  that 
proposition  of  fact  has  been  dealt  with. 

List  me  see,  in  that  view,  what  it  is  that  the 
learned  recorder  has  done*  I  must  take  the  recorder's 
own  statement  of  what  he  has  done,  and  how  he  has 
applied  his  mind  to  the  topics  which  I  have  stated 
are  legitimate  topics— the  topics  to  which  he  has  been 
directed  to  B,pplj  his  nund  by  the  Legislature :  ''I 
did  not  assess  tiie  rate  upon  the  profits  of  the  tenant, 
but  I  used  them  together  with  other  evidence  to  test 
the  values  giyen  by  the  appellants  and  respondents 
respectively.  Having  taken  into  consideration  all  the 
evidence  before  me  as  to  the  actual  receipts  and 
expenditure  of  the  occupiers  who  carried  on  the 
business,  the  nature  of  the  bunness  and  the  chances  of 
iti  permsnence,  the  structural  value  of  the  buildings, 
the  value  of  tiie  land,  and  all  the  surrounding  circum- 
stances, I  came  to  the  conclusion  that  the  gross  values 
F'ven  1^  the  respondents  were  too  low,  but  I  felt  that 
had  no  power  In  this  appeal  to  put  them  up."  Upon 
that  no  question  arises  before  your  lordships.  ''I 
therefore  accepted  these  values  as  the  nearest  to  the 
true  gross  values  I  could  arrive  at,  and  proceeded  to 
determine  the  amount  of  the  deductions  to  be  made 
therefrom,  in  order  to  arrive  at  the  net  annual  values 
by  a  consideration  of  the  evidence  before  me,  most  of 
which  wai  given  by  the  appellants." 
Now,  when  we  are  dealing  with  it  as  a  question  of 


law,  the  limits  to  which  I  haye  pointed  being  whether 
in  airivine  at  this  conclusion  of  fact  anything  wrong 
has  been  done  either  by  way  of  inclusion  or  exclusion 
— ^when  I  read  that,  now  is  it  possible  to  lay  that 
what  the  recorder  here  has  done  is  wrong  P  What 
abstract  proposition  of  law  can  be  laid  down  to  say 
that  the  leamed  recorder  was  wrong  P 

I  have  nothing  to  do  with  the  question  of  amount. 
He  may  beorma^  not  be  wrong  in  the  particular 
amount  he  has  arrived  at,  but  that  is  not  a  question  of 
law.  The  question  of  law  is  whether  ixpoD,  any  of 
these  statements  of  fact  you  can  say  he  has  included 
anything  which  he  ought  not  to  have  included,  or 
has  excluded  somethinff  which  he  should  have  included. 
Upon  that  statement  m  fact  it  ii  hopeless  to  contend 
tiiat  either  of  those  propositions  can  oe  made  out,  and 
I  therefore  move  your  lordships  that  this  appeal  be 
dismissed  with  costs. 

Lord  Magnaghten. — I  am  of  the  same  opinion. 

Lord  Bhand.-— I  also  concur,  and  adopt  all 
that  has  been  said  by  the  Lord  Chancellor  in  giving 
judgment. 

Lord  Davbt. — I  am  of  the  same  opinion.  I  only 
deiire  to  say  a  very  few  words  upon  what  I  under- 
stood to  be  Mr.  Asquith's  argument  upon  this  case, 
or  at  all  events  the  chief  argument  he  put  forward. 
If  I  understood  Mr.  Aiquith  rightiy,  his  argument 
was  this — ^that  he  did  not  say  as  an  abstract 
proposition  that  profits  made  from  the  use  of  the 
hereditament  ought  not  to  be  taken  into  account 
generally,  but  he  argued  that  they  ought  not 
to  be  taken  into  account  in  this  particular  case, 
because  by  statute  the  occupier  of  the  hereditament 
was  precluded  from  putting  those  profits,  or  the 
produce  of  carrying  on  this  business  on  this  heredita- 
ment, into  his  own  podcet  for  his  own  advantage  and 
the  enhancement  ox  his  own  wealth,  but  was  bound 
to  apply  those  profits  in  the  particular  mode  pointed 
out  \^  the  statute  in  reducing  the  debt,  and  so  fortiu 

Now  I  think  that  argument  is  answered  by  the 
case  which  was  decided  in  this  House  in  the  year  1S65 
of  Jones  V.  Mersey  Docks^  13  W.  B.  1069,  11  H.  L. 
Gas.  448,  because  in  that  case,  although  it  is  quite 
true  that  the  question  which  was  put  to  the  learned 
judges  by  the  House,  and  the  question  which  was 
decided,  was  whether  the  hereditament  was  rateable 
at  all,  yet  in  answering  that  question  ex  necessitaie 
the  consideration  of  the  question  was  involved,  upon 
what  basis  the  rating  should  be,  because  the  argu- 
ment used  was  that  there  was  no  beneficial  occupa- 
tion, and  it  was  held  to  be  rateable  because  tl^re 
WAS  a  beneficial  occupation. 

I  conceive  that  in  principle  and  impliedly,  as  I 
think  has  been  held  in  subsequent  cases  which  have 
come  before  the  courts,  what  was  really  decided  was 
that,  notwithstanding  the  restriction  upon  the  applica- 
tion of  the  profits  resulting  from  carrying  on  that 
business  on  that  hereditament,  the  profits  so  derived 
were  a  legitimate  element  in  arriving  at  the  value  of 
the  beneficial  occupation  which  was  to  be  the  subject  of 
rating.  I  think  that  that  is  put  beyond  controversy  in  a 
passage  in  the  judgment  of  Bla(&bum,  J.,  as  he  then 
was,  in  advising  the  House  on  behalf  of  himself  and  the 
other  judges.  He  said  this:  '*  Whichever  may  be  the 
true  mode  of  enunciating  the  position,  it  is  clear  that 
there  can  be  no  valid  rate  unless  the  occupation  be 
such  as  to  be  of  value ;  and  if  the  words  Leneficial 
occupation  are  to  be  understood  as  mereljr  siffoifjing 
that  the  occupation  is  of  value  (which  is  obvious!^ 
the  sense  in  which  the  phrase  is  used  in  many  of  tiie 
cases  dted  at  the  bar),  it  is  dear  that  a  beneficial 
occupation  is  essential  as  the  foundation  of  the  n^ ; 
but  it  is  equally  dear  that,  if  the  phrase  is  to  be 
understood  in  this  limited  sense,  the  trustees  haye  a 
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benefidal  oooapation»  for  they  actimlly  oooupy  lands 
•8  dooks,  and  in  virtae  of  tiiat  oooapation  reoave 
payments  from  the  shipping  using  tiie  docks;  at 
present  greatly  in  exoess  of  what  is  necessary  to 
maintain  the  docks."  Every  word  of  that  is  applic- 
able. "Hereafter  the  char^  on  shipping  ma^  be 
reduced  so  as  greatly  to  diminish  the  revenue  derived 
frcmi  this  occupatixm;  possibly  at  some  future  time 
to  render  it  no  greater  than  the  sum  requisite  to 
maintain  the  docks ;  but  whilst  the  dues  on  shipping 
are  maintained  at  their  present  rate,  it  is  clear 
tiiat  the  hypothetical  tenant  would  give  for  the 
occupancy  of  the  docks  as  at  present  enjoyed  by 
the  truttees  a  rent  greatly  in  exoess  of  what 
would  be  necessary  to  maintain  the  docks  in  a 
state  to  command  that  rent."  And  Lord  West- 
bury  in  moving  the  judgment  of  the  House,  after 
referring  to  the  Paxoonial  Assessment  Act,  which  he 
quoted  as  saying  "  that  '  occupation '  must  be  of  pro- 
Tpetty  yielding  or  capable  of  yielding  a  net  annual 
value/  and  so  forth,  continued:  *'It  is  in  this  sense 
that  I  understand  the  words  '  beneficial  occupation,' 
wherever  it  is  said  that  to  support  a  rate  the  occupa- 
tion must  be  a  beneficial  one.  For  on  principle  it  is 
by  no  means  necessary  that  the  occupation  should  be 
beneficial  to  the  occupiers  " ;  or,  in  <mier  words,  it  ii 
perfectly  immaterial  what  becomes  of  the  amount 
which  is  the  result  of  carrying  on  the  business  on  the 
hereditament,  after  pacing  the  expenses  and  other 
outgoings ;  whether  it  is  applied  for  the  purpose  of 
public  uses,  whether  it  is  applied  for  the  payment  of 
debt  and  other  charges,  as  in  the  present  case,  or 
whether  it  goes  into  the  pocket  of  the  occupiers. 

What  you  have  to  look  at  is,  whether  the  occupa- 
tion is  beneficial  in  the  sense  in  which  the  term  is 
used  in  that  passage ;  and  I  conceive,  if  the  principles 
there  laid  down  are  adopted  (although  I  admit  that 
the  question  was  not  then  before  the  House  upon 
what  principle  the  rate  should  be  made),  tliey  are 
applicable  to  the  case  which  is  now  before  us,  and,  as 
it  appears  to  me,  that  is  a  complete  answer  to  the 
argument  which  Mr.  Asquith  addressed  to  us. 

Lord  BoBSBTSOir  and  Lord  LnmLBY  concurred. 

Appeal  dUmisaed. 

Solicitors  for  appellants,  Rowdiffea^  Bawle^  John- 
ston, A  Gregory ,  iot  W,  C.  Thome,  Liverpool. 

Solicitors  for  respondents,  J,  B,  &  H.  ScoU^  for 
Thompson,  Hughee,  db  Mtxthiaon,  Birkenhead* 


June  11. 
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(Yaughan  Williams  and  [ 

Stirling,  L. JJ.)         j 

HUMFHBTS  V.  POLLAK.  (a.) 

Contract — Infant — Illegitimate  child — Contract  to  relieve 
mother  for  ever  of  all  liability— Validity. 

By  a  contract  made  between  the  plaintiff  and  the 
defendants,  in  consideration  thoit  the  pHaiwtiff,  who  was 
the  mother  of  an  illegitimate  child,  wotdd  plcue  and 
allow  the  child  to  remain  in  the  defendants^  possession, 
the  defendants  promised  to  maintain  and  bring  up  the 
child  as  though  she  were  the  defendants*  child,  and  for 
ever  to  relieve  the  plaintiff  from  all  liahilityand  responsi- 
bility in  connection  with  the  bringing  up  of  the  child. 
The  child  was  placed  in  the  defendants*  possession  and 

(a.)  Beported  by  W.  F.  Barrt,  Esq.,  Barrister-at- 
Law. 


maintained  by  them  for  some  months,  when  ihev  r^umi 
to  Tnaintain  her  any  longer.  In  an  action  by  the  piasMi' 
tiff  to  recover  damages  for  breach  of  contract^ 

EM,  that  the  contract  was  one  wJuch  the  law  toM 
not  enforce. 

Appeal  from  an  order  of  Day,  J.,  at  dhambsi 
striking  out  the  statement  of  daim  and  fllamitwim 
the  actum  as  frivolous  and  vexatious. 

The  statement  of  daim  was  as  follows : 

"  1.  The  plaintiff  ii  a  single  woman  and  the  motto 
of  an  iUegitunata  iemale  ohnd  called  Ivy. 

"  2.  On  or  about  Saturday,  the  14th  day  of  Julj, 
1900,  in  consideration  that  the  plaintiff  would  plase 
in  and  leave  in  their  possession  the  said  dhild  lor  the 
period  of  one  month  on  trial,  and  in  the  event  afts 
the  ex^nration  of  the  said  month  of  the  detaidanii' 
approving  the  said  child  uod  determining  to  kseep  her 
the  plaintiff  would  still  allow  her  to  ramaia  in  tin 
defendants*  possession  after  the  expiration  of  tin 
said  month  the  defendants  promised  and  agreed  wifli 
the  plaintiff  to  maintain  and  bring  up  the  said  diild 
as  tnough  she  were  the  defendants'  child  and  f«r 
ever  to  relieve  the  plaintiff  from  all  liability  and 
responsibility  in  connection  with  the  bringing^  np  of 
the  said  child. 

'<3.  The  pLaintiff;  on  the  faith  of  the  said  agreamant, 
placed  and  left  the  said  child  in  the  posseaaioa  of  the 
defendants  for  the  period  of  one  month  on  trial,  and 
after  the  expiration  of  the  said  month  the  def endanti 
approved  the  said  child  and  determined  to  keep  hm, 
and  the  plaintiff  continued  on  the  faith  of  the  said 
agreement  to  allow  the  said  child  to  remain  in  tiit 
possession  of  the  defendants  and  was  always  ready 
and  willing  in  |>ursuance  of  the  said  agreeonent  to 
allow  the  said  duld  to  remain  in  their  posseenon,  yet 
the  defendants  by  letter  dated  the  28th  of  NoTember, 
1900,  refused  any  longer  to  maintain  the  said  child. 

"  4.  The  plaintiff,  by  reason  of  the  defendants'  said 
breach  of  agreement,  hat  been  and  wiU  be  put  to 
eroense  in  maintaining  her  said  child." 

Then  followed  particulars  of  the  expanses  np  to 
date. 

Day,  J.,  affirming  the  order  of  the  master,  straek 
out  the  statement  of  daim,  under  ord.  26»  r.  4,  ss 
disdosing  no  reasonable  cause  of  action,  and  dis- 
missed the  action  as  frivolous  and  vexatious. 

The  plaintiff  appealed. 

H.  J.  TurreiU,  for  the  plaintiff.— The  statement  of 
daim  discloses  a  good  cause  of  action.  It  may  be 
assumed  for  the  purposes  of  the  argument  that  the 
rights  of  a  mother  over  her  illegitimate  dhild  are 
the  same  as  over  her  iM^timate  dmd.  The  mother 
has  imposed  on  her  obUgations  whidi  bring  with 
them  corresponding  rights :  Bamardo  v.  McHugh^  40 
W.  B.  97,  [1891]  A.  C.  388;  Beg.  y.  GyngaU,  [1893] 
2  Q.  B.  232.  But  the  mother,  by  this  contract,  doei 
not  sedc  to  get  rid  of  any  of  those  obligations,  llie 
mother  has  a  perfect  right  to  make  an  agreement 
with  another  person  that  the  latter  shall  maintain  tiie 
child.  There  is  nothing  against  public  pdlioy  or 
illegal  in  sudi  a  contract  Tne  mother  does  not  by  it 
get  rid  of  or  sedc  to  shift  upon  another  person  her 
obligation  to  maintain  the  child.  That  is  the  contiaok 
whidi  the  plaintiff  has  made  in  the  present  case,  and 
the  mother  can  daim  damages  for  breach  of  it.  At 
any  rate,  the  court  will  not  stop  the  action  at  this 
st^  in  this  summary  way. 

He  also  dted  In  re  Lloyd,  3  Man.  &Q.  547;  Beg.  ▼. 
Nash,  31  W.  B.  420, 10  Q.  B.  D.  464. 

Montague  Lush,  for  the  defendant.— This  action  is 
not  maintainable.  It  is  against  public  policy  to  allow 
a  mother  by  contract  to  relieve  herself  ''f6r  ever" 
from  the  obligations  whidi  the  law  imposes  on  her 
with  respect  to  her  illegitimate  child.    The  oontnot 
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18  against  pablio  policy.  Moreover,  there  is  no  con- 
sid«ration  for  the  ooniaraot*  The  dedfendants  have  got 
nothing  by  it.  They  have  a  right  to  the  child  only  as 
long  as  the  mother  chooses  to  leaYe  it  with  them. 

TurreU  replied. 

Vaughan  Williams,  L.J.«In  my  opinion  the 
order  of  Day,  J.,  is  right.  I  do  not  at  all  say  that 
there  might  not  be  an  arrangement  ^7  which  the 
parent,  whtta  going,  say,  abroad,  could  entrust  the 
oare  of  the  clmd  to  some  person  who  wonld  under- 
take it,  and  I  have  no  doubt  that  if  that  were  done 
for  a  consideration,  and  there  was  a  breach  of  that 
undertaking,  anaction  would  lie.  Wehavenot  to  decide 
any  abstract  question  here,  but  merely  whether  this 
statement  of  claim  discloses  a  reasonable  cause  of 
action  or  not.  To  my  mind  it  is  dear  that  it  does 
not.  The  statement  of  claim  in  its  earlier  part 
alleges  that  in  consideration  that  the  plaintiff  would 
plaoethe  child  in  the  defendants'  possession  for  one 
month  on  trial,  and,  in  the  event  of  the  defendants 
determining  to  keep  the  child,  to  allowher  to  remain  in 
the  defaodfluits'  possession  after  the  expiration  of  the 
month,  the  defendants  promised,  ftc.  Pausing  there, 
that  seemA  to  mea  little  yaffue.  Does  it  mean  that  the 
plaintiff  is  to  allow  the  chUd  to  remain  in  the  defen- 
dants' possession  for  ever,  or  until  the  child  attains 
the  age  of  sixteen  years,  or  for  how  long  P  I  should 
have  thought  that  that  was  an  ille^  consideration 
for  the  mower  to  give,  because  it  might  be  contrary 
to  the  interests  of  the  child  to  remain  with  the 
defendants.  I  need  not,  however,  inquire  as  to  the 
exact  meaning  of  those  words,  because  the  statement 
of  daim  goes  on  to  state  the  promise  on  the  purt  of  the 
defendants  .the  breadi  of  which  is  complained  of. 
The  words  are:  "The  defendante  promised  and 
agreed  with  the  plaintiff  to  maintain  and  bring  up 
the  said  child  as  though  she  were  the  defenduitr 
child,  and  for  ever  to  relieve  the  plaintiff  from  all 
liability  and  responsibili^  in  connection  with  the 
bringing  up  of  the  said  child."  That  seems  to  me  to 
be  dearly  a  promise  whidi  cannot  be  enforced.  The 
moment  one  arrives  at  the  oondnsion  that  the  mother 
owes  a  duty  to  the  diild,  in  other  words,  has  a 
responsibility  towards  it,  a  promise  by  anyone  to 
rdieve  her  from  that  duty  and  responsibility  cannot 
be  enforced  in  a  court  of  law.  Has,  then,  the  mother 
a  duty  towards  towards  the  child.  In  spite  of  the 
observation  of  Maule,  J.,  in  In  re  Lloyd,  in  my 
opinion  at  common  law  the  mother  owes  a  duty  to 
her  illegitimate  child,  for  the  legislation  upon  the 
subject  has  not  created  ^e  duty,  but  merdy 
reoognizes  and  defines  it.  However  that  may  be  the 
series  of  stetntes  beginning  with  the  Poor  Law  Act, 
1834  (4  ft  5  Will.  4,  c.  76),  s.  71,  do  impose  a 
duty  on  the  mother  of  an  iUegitimate  child.  The 
statement  of  daim  in  the  present  case  is  based  upon 
the  assumption  that  the  mother  can  divest  hersdi  of 
that  duty.  In  my  opinion  she  cannot  do  so,  and  the 
statement  of  daim  disdoses  no  cause  of  action. 

SxiBLnro,  L.  J. — I  am  of  the  same  opiDion.  The 
stetement  of  claim  alleges  that  in  consideration  that 
the  plaintiff,  the  mother  of  an  illeffitimate  child,  would 
allow  the  child  to  remain  in  the  daendante'  possession, 
the  defendante  promised  and  agreed  with  the  plaintiff 
to  maintain  and  bring  up  the  diild  as  though  she 
were  the  defenduite'  cmld, "  and  for  ever  to  rdieve  the 
plaintiff  from  all  liability  and  responsibility  in  connec- 
tion with  the  brinffiog  up  of  the  said  child."  Now  it 
is  dear  from  the  opinion  of  House  of  Lords  in  Bamardo 
V.  MeHugh  that  &e  mother  of  an  illMitimate  child  is 
subject  to  certein  oUi^tions  in  regard  to  it,  and  by 
reason  of  those  obligations  she  is  invested  witii  certain 
righte,  one  of  which  is  the  right  to  the  custody  and 
maintenanoe  of  the  diild.    TliAt  right  is  given  to  the 


mother  to  enable  her  to  disdiarffe  the  duties  imposed 
in  respect  of  th.9  diild,  and  for  the  benefit  of  the  child. 
That  Deing  so,  it  seems  to  me  to  be  impossible  for  a 
mother  to  divest  herself  of  those  righte  in  favour  of 
another  person.  The  contract  in  the  present  case  is 
that  the  child  is  to  remain  in  the  possession  of  the 
defendante,  for  the  purpose  of  enabling  the  defendante 
to  treat  the  child  as  ii  it  were  their  own  child,  and 
for  ever  to  relieve  the  mother  from  all  liability  and 
responsibility  in  conection  with  ite  biinging  up.  By 
the  contract  therefore  the  defendante  uodertidce  the 
duties  of  the  mother,  and  take  the  benefite  arising 
from  those  duties.  That  is  a  contract  which  the  laiv 
will  not  enforce. 

Appeal  diemisaed. 

Solidtors  for  the  plaintiff,  Seeley  &  8on* 

Solidtors  for  the  defendante.  Bower  &  Parkes, 


Stg]^  <Sourt  of  Swtiu. 

OozSSbS;,!.)  Mardi2,16;April27. 

Harrison  v,  Harrison,  (a.) 

Will — Cunstruction — Life  interests— Oi/t  over — "  Sur- 
mvors  " — Intestacy. 

A  testator  settled  shares  in  his  business  upon  his  three 
sons  A.,  B,t  and  C.  respectively  for  life  ufith  remainder 
to  their  children  who  should  attain  twenty-one  or  marry, 
and  in  case  either  of  the  said  sons  should  die  and  '*  no 
cJiild  or  other  issue  of  such  of  them  so  dying  shall  a^^nire 
a  vested  interest  in  the  shares  hereby  settled  upon  t/iem 
respectively  under  the  trusts  or  powers  aforesaid,**  then 
the  share  of  such  son  or  sons  "  shall  be  held  for  the  benefit 
of  the  survivor  or  survivors  of  them,  my  said  sons** 

A,  and  B.  died  before  C.  They  left  issue.  C,  died 
leaving  no  issue. 

Held,  that  there  was  an  intestacy  as  to  C*s  sJtare, 

The  third  rule  in  In  re  Bowman,  37  W.  B,  583,  dis- 
sented from. 

Hodge  v.  Foot,  34  Beav.  349;  In  re  Arnold's  Truste, 
18  W.  B.  912  ;  and  In  re  Walker,  28  W.  B.  91,  con- 
sidered. 

This  was  a  petition  by  the  sole  trustee  of  the  will 
of  Benson  Harrison,  sen.,  to  determine  who,  upon 
the  proper  construction  of  the  said  will,  became 
entitled  upon  the  death  of  Benson  Harrison,  juo.,  to 
personal  estate,  in  whidi  under  the  said  will  the  said 
B.  Harrison,  jun.,  was  entitled  to  a  life  interest 

Benson  Harrison,  sen.,  died  on  tue  25th  of 
November,  1863.  By  his  will  dated  the  5th  of  March, 
1859,  and  subsequent  oodidls,  he  bequeathed  his  dght 
and  a-half  shares  in  the  business  of  Harrison,  Ainslie, 
&  Gk>.,  to  trustees  upon  trust  to  carry  on  and  manage 
and  conduct  the  said  business  in  oonjunction  with  the 
other  partners,  and  as  to  three  and  one-half  diares  to 
hold  **  for  all  or  such  one  or  more  exdusivdy  of  the 
otbers  or  other  of  the  children  or  remoter  issue  of  my 
said  son  Matthew  Benson  Harrison  (sudi  issue  to  be 
bom  in  his  lifetime)  at  such  age  or  tune  or  respective 
ages  or  times,  if  more  than  one,  in  such  shares  and 
with  such  future  executory  or  other  truste  for  the 
benefit  of  the  said  diildren  or  issue*  or  some  or  one  of 
them,  with  such  restrictions  and  in  such  manner  as 
my  said  son  M.  B.  Harrison  shall  bj  any  deed  or 
deeds,  sealed  and  ddivered,  with  or  without  power  of 
revocation  and  new  appointment,  or  by  will  or  codicil 

(a.)  Keported  by  J.  H.  Dayiss,  Esq.,  Barrister 
at-Law. 
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and  eztonding  past  the  hamlet  of  Monkswood  and 
other  parishes  to  a  red  post  at  the  lower  end  of  a 
plaoe  called  Bedlands  PooL 

He  had  let  the  fishery  to  the  Usk  Fishery  Associa- 
tion, who  granted  tickets  or  licences  to  their  members 
and  others  to  nse  the  fishery,  and  to  walk  along 
the  banks  of  the  river  for  the  purpose. 

The  defendant  had  lately  become  the  owner  and 
occupier  of  land  called  Pont  Sand  Pit  sitoate  upon 
the  left  bank  of  the  riyer,  and  extending  from  a  inile 
below  Usk  Bridge  for  about  700  yards  down  towards 
Bedlands  Pool,  and  his  land  thus  adjoined  part  of 
the  river  over  which  the  several  fishery  was  claimed. 

He  disputed  the  tight  of  the  plaintiff  to  the 
several  fishery,  and  to  the  richt  of  way  in  question, 
and  daimed  to  fish,  and  did  fish,  in  the  half  of  the 
stream  adjoining  his  land.  He  also  took  some  steps 
to  ^vent  the  licensees  of  the  association  from 
coming  ujxm  his  land  to  fish. 

The  plaiTitifT  thereupon  brought  this  action  claim- 
ing (1)  a  declaration  that  he  was  entitled  to  the  bed 
of  the  river  from  Maen-y-Wrath  to  T^lft^F^^ff  Pool, 
and  to  the  several  fishery  therein,  and  to  a  riff ht  of 
way  along  the  banks  of  the  river  within  tJie  limits 
aforesaid  for  the  purpose  of  fidiing;  and  (2)  an 
injunction  to  restrain  tne  defendant  from  fishing,  or 
from  hindwjng  the  enjoyment  hv  the  plaintiff,  his 
lessees  and  licensees,  of  the  several  fishery. 

The  plaintiff's  title  to  the  fishery  commenced  with 
a  lease  of  the  1st  of  September,  1516,  granted  by  King 
Henry  VUL  to  the  ^arl  of  Worcester  (the  original 
being  in  Latin)  of  "our  fishery  in  our  waters 
or  rivers  of  Uske  and  Sevn,  in  our  lordship  of 
Uske  and  Gaerleon,  and  the  members  of  the  same 
lordships,  parcel  of  our  Earl  of  March,  and  all  our 
weirs  {<^rgite$)  in  and  upon  the  waters  or  rivers 
aforesaid,  and  in  every  of  them,  and  all  and  ipingqlftT 
profits  of  and  in  the  waters  or  rivers  aforesaid,  and  of 
and  in  the  weirs  aforesaid,  in  anywise  arising,  acoru- 
ing»  and  to  us  in  anywise  belonging,"  followed  by  a 
grant  of  the  manor  of  Wondy  (which  was  situate 
upon  the  left  bank  of  the  river),  and  of  certain  other 
bmds,  the  whole  to  be  held  for  twenty  years,  at  a 
certain  rent.  Subsequent  documents,  and  especially 
a  survey  made  in  A.D.  1652  of  the  Crown  possessions, 
showed  that  the  fisherv  so  leased  extended  between 
the  limits  daimed  by  the  plaintiff.  Successive  leases 
of  the  property  were  subsequently  granted  to  the 
Earls  of  Worcester,  or  the  Dukes  of  l&ufort  (as  thev 
subsequently  became),  and  later  to  the  Hanburys  and 
tiie  Leighs,  till  in  March,  1839,  the  Grown  granted  it 
in  fee  to  Mr.  Gapel  Hanbury  Leigh,  the  then  lessee, 
through  whom  the  pi^itit*^  claimed. 

As  showing  that  the  plaintiff  could  not  have  the 
several  fishery  which  he  daimed,  the  defendant  gave 
evidence  to  show  that  there  were  other  fisheries 
existinff  in  that  part  of  the  river,  though  these 
other  fisheries  did  not  exist  in  any  part  of  ike 
river  opposite  the  defendant's  lands,  bemg,  at  least 
as  regards  two  of  them,  above  tJie  bridge  of  Udk. 
One  was  called  the  Monkswood  fisherv,  and  bdonged 
to  the  Duke  of  Beaufort,  as  was  alleged  under  a 
grant  of  confirmation  from  the  Earl  of  Pembr^e  in 
Mardi,  1223,  to  the  abbey  of  Tintem ;  and  Mr.  Page, 
a  record  exi>6rt,  was  called  and  gave  evidence 
obtained  in  his  searches  as  to  the  early  history  of 
this  fishery.  Another  of  tiiese  fisheries  was  the 
Trostrey  fishery,  which  was  found  mentioned  in  a 
ministOT's  account  of  the  year  1546-7.  A  third  fishery 
was  the  Edlogan  fishery,  whidi  was  said  to  be  hdd 
with  the  manor  of  Edlogan,  whidi  belonged  to  the 
pluntiff. 

The  defendant  also  brought  evidence  to  diow  that 
the  owners  or  occupiers  al^i^  the  river  had  exercised 
acts  of  ownership  over  it  m  various  ways,  as  byi 


driving  stakes  into  the  bed  for  the  purpose  of  pre- 
venting erosion  of  the  banks  (a  process  known  as 
''goretting'M,  by  taking  from  the  bed  of  the  river 
gravd  Ivougnt  down  in  flood  time,  and  by  eraciiiig 
fences  a  smirt  distance  within  the  water,  insfning  a 
pen,  to  prevent  cattle  who  went  down  to  drink  from 
sfz^ing  along  the  river. 

The  learned  judge  found  that  the  right  of  waj  had 
been  in  faot  exerdsed  along  the  fi^diorman's  patii 
over  the  Pont  Band  Pit  laud  for  at  least  fifty-seven 
years  previously. 

NevtUe,  K.Q.^ngpen,  K.O.,  and  P.  8.  Stokea,  far 
the  plaintiff!.^The  plahitiff  has  a  several  fishery  in 
the  nver,  and  must  consequently  be  presumed  to  own 
the  bed  of  the  river :  Hinhon  y.  AsKby,  45  W.  B.  252. 
[1896]  2  Ch.  1,  at  p.  11 ;  Earoydy.  Coulthard,  46  W.  B. 
119,  [1897]  2  Oh.  554,  570;  Attintiey-Oenertd  v. 
Emerson,  [1891]  A.  0.  649,  40  W.  B-  Dig.  90,  He 
also  owns  the  bed  by  virtue  of  the  grant  ol  the  weirs 
(gurgites),  as  that  carries  the  soil  of  the  river  not 
only  where  they  are  erected,  but  also  of  that  pert  ol 
tiie  river  for  the  fiiddng  of  which  they  are  used  :  see 
Hale  in  2>e  Jure  ifom,  ch.  5 ;  Willes,  J.,  in  if aloomsonv. 
(TDea,  12  W.  B.  178, 10  H.  L.  Cm.  593,p. 619;  and  liord 
Selbome  in  NeiU  v.  Duke  of  Devonshire,  31  W.  B.  622, 
8  App.  Gas.  143.  The  pUdntiff  cl«ims  the  zierht  of 
way  dong  tiie  banks  as  aroendant  or  appurtenant  to 
the  bed  of  the  river.  If  the  court  should  be  of 
oj^nion  that  he  does  not  own  the  bed,  then  he  Qtaims 
the  right  of  way  as  appurtenant  to  the  several  fishery. 
Goke's  dictum,  Co.  Idtt.  I21h,  that  an  incorporeal 
hereditament  cannot  be  appurtenant  to  an  incorporeal 
hereditament  is  not  gooa  law,  and  the  passage  is 
unintelligible.  The  only  question  is  whether  the  two 
are  or  are  not  incongruous,  as  stated  in  the  note  ol 
Messrs.  Hargrave  and  Butler  to  the  passage.  Nothing 
can  be  more  congruous  than  the  li^t  of  w)ay  here 
daimed  and  the  several  fishery.  7he  acta  of  the 
adjoining  owners  in  taking  gravel,  driving  in  stakes 
&1.,  were  done  either  upon  sufferance  or  for  the 
purpose  of  preventing  the  hanks  being  washed  sway. 

Warmington,  K,C.,  H.    TerrdL  K.O.  and    A.  J. 
AUen,  for  the  defendant.— The  plaintiff's  claim  is  to 
have  a  several  fishery  up  to  Maen-y-Wrath.     This  is 
disproved  by  the  existence  of  the  other  fisheries  in 
that  part  of  the  river.     A  several   fishery   is   the 
exdnsive  right   of   fishing,    and   therefore   oannot 
co-exist  with   another   several  fishery:  Holford  v. 
Bailey,  13  Q.  B.  D.  426.    It  is  proper  to  consider  the 
existence  of  these  other  fisheries,  although  above  Pont 
Sand  Pit,  with  reference  to  the  rights  of  plaintiff: 
Jones  V.  WiUioms,  2  If.  &  W.  326.     Moreover,  the 
ffrants  of  the  plaintiff  do  not  give  him  a  several  fishery, 
but  only  a  fisherv.    He  has  at  most  only  a  free  fishery. 
A  grant  of  a  fishing  water  cannot  pass  the  soil :  Go. 
litt.  L.  1,  c.  1,  s.  1,  45.     The  acts  of  the  adjoming 
owners  (amonff  other  things)  show  that  the  plaintiff 
does  not  own  we  bed  of  the  nver.  He  does  not,  then, 
olsim  a  right  of  way  as  appurtenant  to  any  land,  and 
it  cannot  be  daimed  as  appurtenant  to  a  setvesal 
fiuihery ,  as  an  easement  must  be  claimed  as  appurtenant 
to  land.     Goke's  didbum  already  dted  is  good  law, 
and  there  is  no  case  to  the  contra^.    A  seveical  fishery, 
for  instance,  cannot  be  oLumed  as  appurtenant  to  a 
right  of  pasturage:  see  Judgmeats  of  Willes,  J.,  and 
Brett,  J.,  in  Edgar  v.  OommiMionerB  of  Fisheries,  23 
L.  T.  Rep.  732, 19  W.  B.  C.  L.  Dig.  33. 

They  also  referred  to  Smith  v,  Andrews,  [1891]  2  Gh. 
678,  40  W.  B.  Dig.  90. 

NeinUe  in  reply.—Tiie  word  ** several"  is  not 
necessary  to  the  grant  of  a  several  fishery.  It 
occurred  in  neither  of  the  grants  in  the  oasss  of 
Malcomson  v.  0*Dea  and  NeiU  v.  Duke  of  Devonshire. 
The  words  here  *'  Our  fishery  in  our  waters  of  Uske  " 
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axe  apt  and  pzoper  words  for  the  grant  Aa  to  the 
otliAr  fi«herie0  above  Font  Sand  fit,  they  may  co- 
exist with  the  plaintiff's  fishery:  Seymour  y.  Lord 
Courienayf  6  Borr.  2814.  Bat»  if  not,  and  if  the 
Crown  ooold  not  grant  tiie  plaintiff's  predecessors  a 
several  fishery  above  the  town  of  Usk,  the  mnt 
'vrotild  be  good  as  regards  tiie  river  adjoining  font 
Sand  Pit,  as  the  grant  would  operate  to  pass  what 
the  Grown  was  able  to  grant :  see  tiie  judgment  of 
liozd  Selbotne  in  NeiU  v.  Duke  of  Deuanehire,  31 
W.  JEL.  622,  at  p.  624,  8  App.  Gas.,  p.  153. 

BT70KLEY,  J.— I  think  the  plaintiff  is  entitled  to 
-whatever  was  originally  granted  by  the  Grown  in 
1616,  and  the  first  question  is.  What  was  the  subject 
of  the  grant  P    The  plaintiff  claims  a  several  fishery. 
A  several  fishery  means  the  exclusive  right  to  fish  in  a 
given  place:  Makomion  v.  0*Dea;  Hol/ord  v.  Bailey. 
It  may  exist  either  apart  from,  or  as  incident  to,  the 
ownenhip  of  the  soil  over  which  the  river  fiows. 
But   since  AUomey-C^enertU  v.  Emerson  it  mutt  be 
taken  as  settled  that  where  a  several  fishery  is  proved 
to  eadsfe  the  owner  of  the  fishery  is  presumea  to  be 
the  owner  of  the  soil  unless  there  is  evidence  to  the 
contrary,  whether  the  river  is  a  navigable  oneCHmd- 
son  V.  AaJiby),  or  neither  public  nor  navigable :  I\)8ter  v. 
Wright,  4  0.  P.  D.  438,  and  Eoroyd  v.  CouUhard.    Now 
did  the  grant  pass  a  several  fishery,  and  as  a  result 
thebedofthenverP  And  asain,  did  the  bed  of  the  river 
pass  tinder  the  grant  of  *' the  weirs,"  with  the  result 
of  giving  the  grantee  the   several  fishery  over  the 
river  as  owner  of  the  bed  P    As  regards  the  second 
question  the  word  used  in  the  grant  of  1616  and  the 
subsequent  deeds  is  **  gurgUei,**      As  to  this  £Ue 
says,   in   his  i>0  Jure  Maria,  ch.  5,   speaking  of  a 
fishery  arising  from  the  propriety  of  the  soil:  **  Such 
are    ffurgites,    weares,    fishing    places,    borachiae, 
stadhaae,  Ac,  which  are  the  very  sou  itself,"  and  Goke, 
Go,  litL,  li.  1,  c.  1,  s.  1, 56,  says :  ''  In  tiie  same  manner 
gurges  .   •  •   consistetb  of  water  and  land,  and  there- 
fore by  the  grant  thereof  by  that  name  the  soile  doth 
pass.''    As^,  THlles,  J.,  in  advising  the  House  of 
Lords  in  Maloomeon  v.  0*Dea,  referring  to  the  passage 
in  Go.  litt,  says  that  *< gurges"  may  stand   for 
''  pool,"  and  is  of  wider  significance  than  *'  wear  " ; 
and  Lord  Hersdhell,  in  AUomey-Oeneral  v.  Emenon, 
soeaking  of  the  words  used  by   Lord   Hale  in  the 
above  passage,  says  thejr  **  all  have  this  in  common, 
that  tney  are  oonstrucaoos  or  erections  by  which 
the   soil    is  more  or   less  permanently   occufded," 
and    in    NeUl  v.    Duke   of  Dewmehire   Lord   Sel- 
bome  says,   "  Weirs  ('  kidelH  '  or  *  gurgites  ')  were 
the  usual   words  in  ancient  documents  for  appro- 
priating  and    enjoyiog    several   fisheries   in   tidal 
waters.^'      I  think  that  from  the  use  of  the  word 
**  gurgites  "  in  the  documents  there  was  a  grant  of 
the  corporeal  hereditament  in  the  soil  upon  whidi 
the  weirs  were  constructed;  but  beyond  tms  I  think 
that  it  must  be  inferred,  if  nothing  appears  to  the 
contrary,  that  it  was  a  grant  of  the  sou  over  which 
the  river  ran,  and  upon  which  there  was  the  right  to 
construct  weirs  for  tbe  purpose  of  taUng  fish. 

As  to  whether  the  grant  passed  a  sevenU  fishery  apart 
from  the  use  of  the  word  <*  weirs,"  the  question  is 
whether  you  must  have  the  word  **  several"  I  think 
not.  In  neither  of  the  grants  of  fisheries  in  the 
oases  of  Mahomeon  v.  O'Dea  and  NeiU  v.  Duke  of 
Devonehire  do  you  find  the  word  "several"  used. 
Tou  find  a  grant  of  the  right  of  fishing,  or  the  grant  of 
the  weir,  or  something  of  that  sort,  and  from  that  the 
inference  follows  that  what  is  granted  is  a  several 
right. 

Now  as  regards  the  difficulties  raised  by  the 
defendant  as  to  the  possibility  of  this  fishery, 
because  of  the  earistanoe  of  other  fisheries  on  the  river. 


Ha  is  entitled  to  say  as  a^ndnst  the  plaintiff  that  the 
fisheries  of  Mookswood,  Trostrey,  and  Edlogan,  or 
some  of  them  at  any  rate,  esdst.  Now,  is  the 
existence  of  these  fisheries,  Itoikswood  and  Trostrey, 
being  as  they  are  over  a  portion  of  the  river,  which 
does  not  join  the  defendant's  land,  admissible  on  the 
question  I  have  to  decide.  If  any  authority  is 
necessary,  I  should  refer  to  Jonea  v.  WiUiama. 
I  have  to  regard  all  the  rights  shown  to  exist  in 
respect  of  the  property  over  which  the  plaintiff 
claims  his  several  fishery  for  the  purpose  ox  ascer- 
taining whether  he  is  entitied  to  several  fishery  any- 
where. I  would  also  say  this,  that  the  rights  claimed 
with  regard  to  the  Monks  urood  and  the  Trostrey 
fisheries  do  not  appear  to  be  either  partial  or  limited, 
so  as  to  be  capaole  of  existing  concurrently  with  a 
several  fishery  of  the  plaintiff  in  the  same  parts  of 
the  river,  as  would  otherwise  be  the  case :  see  Seymour 
V.  Lord  Courtenay  and  Eoroyd  v.  CouUhard.  But  I 
have  only  to  do  with  the  nver  opposite  Pont  Sand 
Pit,  where  there  is  no  other  fishery.  And  if  the 
ICcmkswood  and  Trostrey  fisheries  are  inconsistent 
with  any  otiier  several  fishery  in  those  (other)  parts  of 
the  river  (about  which  I  say  nothing},  I  do  not 
think  this  fact  would  oUige  me  to  say  that  there 
cannot  be  a  several  fishery  in  the  river  opposite  Pont 
Sand  Pit.  Si^pose  that  in  A.D.  1232  the  Grown  gave 
the  Abbey  of  Tmtem  a  several  fishery,  or  some  right 
of  fishery  in  the  upper  part  of  the  river,  and  therefore 
had  not  a  several  fishery  to  p;ive  the  Earl  of  Worcester 
in  1516  in  that  part  of  the  nver,  am  I  to  infer  that  the 
grantee  undor  the  grant  of  1516  did  not  get  a  several 
fishery  at  Pont  Sand  Pit  because  the  grant  included 
the  upper  part  of  the  river  where  the  previous  fishery 
was  given  f  I  think  not.  I  think  that  there  would 
have  l>een  a  valid  grant  of  the  Pont  Ssnd  Pit  fishery, 
even  although  the  grant  did  not  operate  to  give  any 
several  fishery  higher  up :  see  the  judgment  of  Lord 
Selbome  in  NeUl  v.  Duke  of  Devomhire. 

Now  as  regards  the  acts  of  ownership  said  to 
have  been  exercised  upon  the  soil  of  the  river  such 
as  fforetting,  taking  gravel,  and  erecting  fences, 
I  refer  ^em  to  the  absence  of  any  objection  on  the 
part  of  the  owner  of  the  bed  of  the  river  to  acts  which 
did  him  no  harm,  and  were  reasonably  convenient,  or 
necessary,  if  yon  will,  for  the  protection  and  enjoy- 
ment of  the  proper^  of  the  riparian  owner:  see 
observations  of  Lord  Selbome  and  Lord  O'Hagan  on 
NeiU  V.  Duke  of  Devonshire,  31  W.  B.,  pp.  628,  633, 
8  App.  Gas.,  pp.  156.  170. 

As  regards  the  right  of  way  claimed,  if  the  plaintiff 
has  the  soil  in  the  river  opposite  Pont  Sand  Pit,  there 
is  no  difficulty ;  but,  supposing  I  am  wrong  in  so 
holding,  the  question  would  arise  whether  the  plain- 
tiff could  daim  his  right  of  way  as  appurtenant  to 
his  fishery.  The  passage  in  Go.  litt.  says  that 
prescription  does  not  make  anything  appendant 
or  appurtenant  to  another  unless  it  '*  agree  in 
quali^  and  nature  to  the  thing  whereunto  it  is 
appendant  or  appurtenant."  Pausing  there  I 
should  understana  that  to  mean  that  the 
corporeal  thing  must  be  appendant  to  the  cor- 
poreal thing,  and  the  incorporeal  to  the  incor- 
poreal thing,  but  he  adds  *'as  a  thing  corporeall 
cannot  properly  be  appendant  to  a  thing  corporealli 
nor  a  thing  incorporeall  to  a  thing  incorporeaU." 
I  cannot  help  thinking  that  the  language  somehow 
must  have  gone  wrons  there.  But  there  is  a  note  to 
the  above  dictum  to  thu  effect:  **  This  position  is  not 
universally  true.  It  sometimes  fails  as  to  things 
appurtenant  Betum  of  writs,  or  a  leet,  may  be 
appurtenant  to  an  hundred;  so  may  waif  and  stray  to 
a  leet;  and  yet  in  those  instances  both  subjects  are 
inoorooreaL  The  true  test  seems  to  be  the  propriety 
of  relation  between  the  principal  and  the  adjunct, 
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wliioh  may  be  found  ont  whether  they  so  agree  in 
nature  and  quality  ae  to  be  capable  of  union  without 
any  inoonfruity "  :  Co.  litt.,  edited  by  Oharlei 
Butler  (A.D.  1832),  121^  note  7.  I  adopt  that  note 
ae  ffivinff  the  true  and  real  tert  for  a  oaee  of  this 
kind,  and  if  I  were  wrons  in  holding  the  fithery  right 
corporeal  I  should  hold  that,  if  the  plaintiff  had  not 
the  bed  of  the  riyer,  he  had  this  riffht  of  way  as 
appendant  or  appurtenant  to  his  several  fishery.  One  is 
clearly  congruous  to  the  other.  Toucan  scarcely  enjoy 
the  one  without  the  other.  But,  as  I  have  said, 
the  question  does  not  arise.  Under  these  cir- 
cumstances I  grant  an  injunction,  not  as  re^^vds  the 
whole  distance^  asked  for  the  statement  of  daim, 
but  to  restrain  the  defendant  from  trespassing 
upon  the  river  and  fishery  within  a  moiety  of  the  bed 
of  the  river  where  it  adjoins  his  lands,  and  from 
interfering  with  the  enjoyment  by  the  plamtiff,  his 
lessees,  licensees,  and  assigns,  of  tlutt  portion 
of  the  bed  of  the  river,  and  from  interfering 
with  his  right  of  way  over  the  Pont  Sand  Fit  lands 
for  the  purpose  of  augliog  and  fishing. 

Injunction  granted. 

Solicitors  for  the  plaintiff.  Foyer  &  Hordern. 

Solicitors  lor  the  defendant,  Thoa.  White  &  Sons. 


K.  B.  Div.  I  T        1^ 

(Bidley  and  Bigham,  JJ.)  f  •'™«  ^*- 

Bbx  v.  Dymook  and  Avothsb. 
Bbx  v.  Mogxb  and  AiroxHEB.  (a.) 
Animal— Dog^Dangerous  and  not  under  proper  control 
— Order  for  destruction— Form  of  order— Conviction 
for  disohedience-Dogs  Act,  1871  (34c535  Vict.  c.  66), 
«.  2. 

The  appellants  obtained  rules  nisi  for  certiorari  to 
guash  two  orders  that  had  been  made  by  justices  for  the 
aestruction  of  two  valuable  dogs,  on  t?ie  ground  (1)  that 
the  Justices  could  under  section  2  of  the  Dogs  Act,  1871, 
only  make  an  alternative  order  either  to  destroy  or  to  keep 
under  proper  control  the  dog  in  question ;  (2)  that  the 
Jirst  order  was  bad  inform,  since  there  was  no  adjudica- 
tion thai  the  dogs  were  not  under  proper  control;  (3)  that 
the  second  order  was  bad,  as  it  wrongly  cited  the  first  order. 

Held,  discharging  bath  rules,  that  an  order  for  the 
destruction  of  a  dangerous  dog  need  not  contain  an 
adjudication  by  the  Justices  that  the  dog  was  not  under 
proper  control,  nor  by  section  2  of  the  Dogs  Act,  1871, 
need  the  Justices  give  the  oumer  of  the  dog  the  option  of 
keeping  ths  animal  under  proper  control  before  ordering 
its  destruction. 

Pickering  v.  Marsh,  22  W.  B.  798,  43  L.  J.  M.  C. 
143,  followed. 

Bule  nisi  for  a  certiorari  to  quash  a  conviction  of  the 
appellant  under  section  2  of  the  Dogs  Act,  1871,  made 
under  the  following  orcumstanoes : 

Major  Davis,  residmg  in  Bath,  was  the  owner  of 
several  dogs,  including  two  Sootoh  deerhounds  of 
great  value. 

On  the  21st  of  April  these  deerhounds  attacked  a 
Mr.  Seers,  knocked  lum  down  and  bit  him.  Mr.  Seers 
thereupon  laid  a  complaint  against  Mr.  Davis  under 
section  2  of  the  Dogs  Act,  1871,  and  at  the  hearing  of 
the  information  evidence  was  given  that  the  same 
dogs  had  bitten  other  persons,  and  the  justices  made 
an  order  directing  them  to  be  destroyed. 

The  order,  after  reciting  the  complaint  that  the  dogs 
were  dangerous  and  not  under  proper  control,  set  out 
an  adjudication  merely  that  they  were  not  under 
proper  control. 

(a.)  Beported  by  BBfiKms  Bbid,  Esq.,  Barrister- 
at-Law. 


Three  days  later  the  same  dogs  bit  anothar  _ 

On  another  information  the  appellant  was  oanviotod 
of  not  obeying  the  order  for  destruction,  and  was 
fined  £2. 

The  new  order  recited  the  old  one,  as  it  had  oosi- 
taioed  an  adjudication  that  the  dogs  were  daogeioos 
and  not  under  proper  controL 

The  appellant  uien  obtained  rules  nisi  to  quaah 
these  orders  on  the  grounds  (1)  that  the  jnstioes  oonld 
under  section  2  only  make  an  alternative  order  eithflr 
for  the  owner  to  destroy  or  to  keep  the  animal  under 
proper  control;  (2)  that  the  first  order  was  bad  in 
form,  since  there  was  no  adjudication  that  the  dogs 
were  not  onder  proper  control ;  and  (3)  that  the  eecxsid 
order  was  bad,  as  it  wrongly  recited  tbe  first  order. 

Section  2  of  the  Dogs  Act,  1871,  provides  that 
"an^r  court  of  summary  jorisdiction  may  tsln 
cognizsnce  of  a  complaint  that  a  dog  is  dao^^erons 
and  not  kept  under  jyroper  control,  and  if  it  appears 
to  the  court  having  cognisance  of  such  com^maint 
that  such  dog  is  dangerous  the  court  may  make  aa 
order  in  a  summary  way  directing  the  dog  to  be  kept 
by  the  owner  under  proper  control  or  destroyed,  and 
anv  person  failing  to  comply  with  such  order  afaall  be 
liable  to  a  penuty  not  exceeding  twenty  shiUings 
for  every  day  which  he  fails  to  oomp^  with  saoh  OEder." 

E,   M.   Bray,  K.C.f   and   Bodkin   showed 
against  tiie  m]es« 

Foots,  K.C.,  and  C7o2am  appeared  to  support  1 

Thb  Ooxtbt  discharged  both  roles. 

BiDLXY,  J.— The  respondents  obtained  theae  tiro 
rules  to  bring  up  two  orders  made  by  the  justioes  ca 
the  ground  &at  the  first  order  was  bad  beoamie  the 
justices  should  have  given  the  owner  of  the  dogs  the 
option  of  keeping  them  under  proper  control  Instead 
of  orderinff  them  to  be  destroyed  in  the  first  instaiioe. 
It  was  said  that  there  was  an  obvious  omisnon  in  the 
second  part  of  section  2  of  the  Act  of  1871.  The 
section  speaks  of  a  complaint  ''that  a  dog  ii 
dangerouif  amd  not  kept  under  proper  control"  and 
then  goes  on  to  say  that  "  the  court  may  make  aa 
order  directing  the  dog  to  be  kept  by  the  owner 
under  proper  control  or  destroyidd.'*  Here  the 
justioes  made  an  order  that  the  dogs  should  be 
destroyed,  and  it  is  said  that  the  order  is  bad  beoaoee 
it  is  not  alternative.  That  is  a  point  of  sabstaDce; 
but  whatever  may  have  been  the  intention  of  the 
Legislature,  the  point  has  already  been  decidsd 
adversely  to  the  objection  in  Pickering  ▼•  JtforeA,  22 
W.  B.  798,  43  L.  J.  M.  0.  143,  the  head-note  being 
that  under  the  Dogs  Act,  1871,  s.  2,  a  oourt  a 
summary  jurisdiction  may  order  a  dangerons  dog  to 
be  destroyed  without  giving  the  owner  the  option  d 
keeping  it  under  control.  It  is  not  contended  that 
the  facts  in  that  case  are  distinguishable  from  those 
before  us  now,  and  therefore  we  must  hold  that  thst 
objection  to  the  order  ie  one  that  should  be  overruled. 
Then  it  was  said  that  the  order  was  bad  in  fonn, 
because  it  did  not  state  that  the  dogs  were  not  kepi 
under  proper  control,  and  again,  the  words  of  tik 
section—"  that  a  dog  is  dangerous  and  not  kept  under 

S roper  control  "—were  cited  to  us.  Wliat  the  order 
id  contain  was  a  recital  that  a  complaint  had  been 
laid  against  Major  Davis  alleging  that  the  doss  weie 
dangerous  and  not  kept  under  control,  and  than  aa 
adjudication  that  the  dogs  were  dangerous,  and  that 
Major  Davis  was  the  owner.  It  was  objected  that 
the  order  ought  to  have  averred  that  the  justices  had 
found  the  dogs  were  not  under  proper  control.  Ko 
doubt  the  justices  must  find  that  as  a  fact  before  they 
can  make  an  order  for  the  dogs  to  be  destroyed,  hot 
it  is  not  necessary  for  them  to  state  it  in  the  ccder, 
because  it  would  be  sufficient  to  follow  the  wordiof 
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the  ftatate  in  drawing  up  the  order,  under  which 
statate  the  jnstioet  had  jniiadiotion*  The  third  pdnt— 
namely,  that  the  oanviotion  does  not  oorreotly  redte 
the  order— is  one  whoUy  withont  merit  and  can  at 
onoe  be  dicmiiied. 

Both  roles  therefore  will  be  discharged* 

BiGHAM,  J.— I  entirely  agree. 

SoUdtorf,  GHhble  &  Co.,  iotNtwUm  FuUer,  Clerk  to 
the  Jnstioes,  Bath;  Bdfragt  <£  Co..  for  Bicketta,  Son, 
<fe  Vexey,  Bath. 


June  11. 


V.  Hebtfobd  Uniok 
AND     Othsbs     {Be- 


K.  B.  DiT.  1 

(Ridley  and  Bigham,  J  J.)  J 
Nbw  Rivbb  Go.  {Appellants) 

ASSESSMSNT       GOMMITTEB 
epondeata).  (a.) 

Local  government — Bating  —  BcUeable  value  —  Water^ 
works  —  Intake  —  Payments  made  under  statutory 
obligation  for  user  of  intake — Cost  of  land  and  works 
— Assessment 

Held,  t?Mt  the  proper  principle  of  assessment  on  the 
authority  of  liverpool  Gorporation  v,  Llanfyllin 
Union,  [1899]  2  Q.  B.  14,  47  W.  B.  JHg.  148,  was  for  tlve 
valuer  to  see  what  the  site  and  oomtruction  of  the  works 
cost,  and  then  to  take  a  percentage  on  the  capital  amount 
80  expended  as  representing  the  rent  a  hypothetical  tenant 
would  give;  and  to  exclude  the  amount  paid  and  payable 
by  the  company  under  tJieir  Acts  for  the  user  of  the 
intake  as  being  no  part  of  the  cost  of  construction,  nor  a 
condition  preoedenx  to  their  construction. 

Rating  appeal. 

%BdiiI  case  stated  by  the  Gourt  of  Quarter  Sessions 
ertf  ord  in  respect  of  the  rating  of  the  property 
of  the  New  River  Go.  at  a  point  where  tlie  water  was 
taken  from  the  River  Lea. 

The  question  for  decision  was  whether  the  company 
ought  to  be  rated  as  it  always  had  been  hitherto  on 
the  value  of  the  land  oooupiea  by  the  intake  and  its 
struotoral  value,  or  whether  there  should  be  added  a 
sum  in  respect  of  the  value  of  what  was  described  as 
the  user  of  the  intake  by  the  flow  of  water  over  it. 

The  case  stated  the  following  facts : 

The  company  appealed  against  a  rate  whereby  they 
were  rated  in  the  sums  of  £787  plus  £3,280  gross, 
and  £660  plus  £3,180  rateable  value.  The  history  of 
tiie  appellant  company  and  of  their  right  to  take 
water  from  the  Raver  Lea  is  containMl  in  their 
chtfter,  with  rights  conferred  upon  it  by  numerous 
private  statutes  dating  from  3  Jac.  1,  c  xviiL  to  take 
water  from  (among  other  sources)  the  Raver  Lea.  By 
18  &  19  Vict.  c.  cxcvi.  (the  last  of  these  statutes)  all 
the  water  in  that  river  except  what  was  needed  for 
navigation  was  vested  in  the  New  Raver  Go.  and 
another  water  company,  and  the  New  River  Go,  was, 
in  consideration  of  receiving  this  water,  to  pay  to 
the  River  Lea  Gonservators  the  capital  sum  of  £42,000 
to  be  spent  iu  specified  improvements  in  the  naviga- 
tion of  the  Raver  Lea,  and  an  annual  sum  of  £1,500. 

The  parish  of  St  John  urban,  in  respect  of  whic^ 
the  rate  in  question  was  made,  was  formed  under  the 
Local  Qovemmeot  Act,  1894,  and  comprised  a  portion 
of  the  previously  existing  parish  of  St.  John,  Hert- 
ford (the  part  within  the  borough  of  Hertford),  and 
in  addition  thereto  a  part  of  we  liberty  of  Little 
Amwell  (such  part  as  was  within  the  borough  afore- 
said). 

From  1876  to  1894  the  appellant  company's  property 
in  the  said  parish  of  St.  John  was  rated  at  £350,  and 
in  the  said  liberty  of  Little  Amwell  at  £500,  and 

(a.)  Reported  by  Ebsxine  Rxq),  Esq.,  Barrister-at* 
Law. 


those  figures  had  not  been  materially  altered  since 
1859.  ,   . 

Upon  the  new  parish  of  St.  John  urban  being 
formed,  the  property  of  the  appellant  company  therein 
was  rated  at  £350  in  respect  of  that  portion  which 
was  in  the  parish  of  St.  John  and  at  £300  in  respect 
of  that  portion  which  was  taken  from  the  old  liberty 
of  Little  Amwell. 

The  portion  left  in  the  old  liberty  of  Little  Amwell, 
which  had  then  been  constituted  the  new  parish  of 
Little  Amwell,  was  rated  at  £200. 

The  rating  of  the  property  of  the  appellant  company 
in  the  new  parish  of  St.  John  urban  therefore  stood 
at  the  same  valuation  as  in  1876. 

Until  January,  1900,  the  said  property  of  the 
appellant  company  in  the  parish  of  St.  Jonn  urban 
had  never  been  asiessed  at  more  than  £650  rateable 
value. 

In  January,  1900,  by  a  supplemental  valuation  list 
subsequently  confirmed  bytne  assessment  committee 
a  furtber  sum  of  £3,180  was  added  to  the  rateable 
value  in  the  assessment  of  the  said  property  in  the 
occupation  of  the  appellant  company  imder  an  entry 
in  which  the  company  were  rated  for  property 
described  as  **  intake  from  the  River  Lea." 

On  the  24th  of  May,  1900,  the  rate  in  question 
was  made  in  accordance  with  the  said  supplemental 
valuation  list. 

The  following  is  a  copy  of  the  said  rate :— 
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The  appellant  company,  while  admitting  that  tfafis« 
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suma  of  £42,000  and  £1,500  might  be  prvrnd  fade 
evidenoe  as  to  the  measnre  of  the  Talae  of  the  works, 
contended  (1)  that  the  company  was  overrated,  (2) 
that  the  company  did  not  oooapy  any  rateable  here- 
ditament in  tiie  parish  coming  within  the  description 
of  intake  from  the  Biver  Lea,  and  (3)  that  no  rateable 
hereditament  coming  within  that  description  had  any 
existence  in  the  said  parish. 

For  the  respondents  it  was  contended— (1)  That 
beyond  the  rating  of  the  intake  at  its  stmotoral  value 
and  value  as  land  it  ought  to  be  rated  in  an  additional 
sum  as  having  an  enhanced  value  in  respect  of  the 
user  made  of  it  by  taking  water  from  the  Btver  Lea 
into  the  channel  of  the  appellant  company ;  (2)  that 
the  sums  of  money  which  the  appellant  company  had 
paid  under  the  said  statutes  were  evidence  that  the 
land  and  the  structure  erected  thereon  had  some 
additional  value  beyond  the  structural  value  thereof 
in  respect  of  the  user  made  of  them  as  aforesaid,  and 
that  such  additional  value  was  sufficiently  great  to 
support  the  rate  appealed  against;  (3)  Ihat  the 
additional  payments  directed  by  section  25  of  the  Lea 
Conservan^  Act,  1900,  were  evidence  to  show  what 
(in  the  opinion  of  Parliament  at  the  date  of  the 
passing  of  that  Act)  the  user  of  the  intake  was  worth 
to  the  appellant  company. 

The  question  for  the  court  was  whether  the  said 
hereditament  was  rateable  upon  the  principle  con- 
tended for  by  the  respondents.  If  it  was  so  rateable 
the  judgment  was  to  stand;  if  not,  then  either  the 
gross  and  rateable  values  were  to  be  reduced  re- 
spectively to  the  sums  of  £787  and  £650,  or  the  court 
was  to  make  such  other  order  herein  as  it  should 
think  just. 

Manhall,  K.C,  and  B,  JD.  Muir,  for  the  appellants. 
Byde,  for  the  respondents. 

EiDLEY,  J.— This  is  a  case  raising  a  question  of 
considerable  importance,  but  in  my  opinion  it  is 
covered  and  concluded  by  authority.  The  law  seems 
well  settled  and  the  principle  last  recogoized  in 
Liverpool  Corporation  v.  LlanfyUin  Union,  [18991  2 
Q.  B.^  14,  47  W.  B.  Dig.  148,  we  think  apphes.  The 
principle  laid  down  there  was  that  in  cases  such  as 
this  the  valuer  was  to  see  what  the  site  and  con- 
struction of  the  works  cost,  and  then  to  take  a 
percentage  on  the  capital  amount  so  expended  as 
representing  the  rent  a  hopothetical  tenant  would 
give.  The  same  principle  is  to  be  traced  in  the  judg- 
ments given  in  Beg.  v.  MiU^  End  Old  Town,  10  Q.  B. 
208— namely,  that  in  rating  cases  like  the  present  it 
is  not  the  amount  of  rent  the  hypothetical  tenant 
would  in  fact  give  that  has  to  be  considered ;  but  the 
rough  way  is  to  see  what  the  site  and  the  construction 
of  tne  works  cost,  and  to  take  a  percentage  on  the 
capital  amount  so  expended  as  representing  the  rent 
which  a  tenant  would  give.  It  is  impossible  to  argue 
that  that  principle  does  not  apply  to  the  present  case. 
In  my  opinion  it  is  not  right  to  say  that  the  sum 
which  had  been  added  by  reason  of  the  user  of  the 
water  is  a  part  of  the  cost  of  construction  and  ought 
to  be  taken  into  account.  The  amount  paid  and 
payable  by  the  company  under  their  Acts  isno  part 
of  the  cost  of  construction,  nor  a  condition 
precedent  to  their  construction,  and  is  therefore  not  an 
element  to  be  taken  into  consideration.  The  rateable 
value  must  be  reduced  to  £787  gross,  and  this  appeal 
allowed  with  costs. 

BiGHAM,  J.,  gave  judgment  to  a  like  effisct. 

Appeal  oMoioed  ;  leave  to  appeal  granted. 

Solicitors,  Thompson  dt  Debenhama  ;  J.  N.  Mason  ds 
Co,,tot  8worder,  Hertford. 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.O.J.,  >  May  8. 

and  Lawrance,  J.)       j 

Collins  {Appellant)  v.  The  Hornbby  Urban 
District  Council  {BespondenU),  (a.) 

LocoU  government^  Street — Naming  of  new  street  hy 
local  avJthority — Bight  of  owner  of  the  estate — Towns 
Improvement  Clauses  Act,  1847  (10  <fe  11  Vict,  c.  34), 
8.64. 

TAe  appeiUant,  tT^e  owner  of  a  huilding  estate  aitucUe 
within  the  respondents*  district^  laid  out  a  new  street  and 
submitted  plans  thereof  and  of  the  houses  he  proposed  to 
erect  in  such  street  to  the  respondents  t  who  approved  of 
the  same.  The  appellant  on  the  plans  named  the  street 
"  Midhurst-avenue,**  and  also  put  up  a  board  vnth  such 
name  affixed  thereon  at  one  end  of  the  street.  After 
several  of  the  houses  had  been  erected  the  respondents 
proposed  calling  the  street  "  CoUingtvood-avenue**  and 
put  up  a  board  on  one  of  the  houses  with  thai  name  upon 
it.  The  appellant  obfeded  to  the  latter  name  and  removed 
the  board  put  up  by  the  respondents.  On  an  informatiion 
preferred  against  the  appellant  under  section  64  of  the 
Towns  Improvement  (flauses  Act,  1847,  the  justices  con" 
victed  him. 

Held,  that  section  64  gave  the  local  authority  the  right 
to  decide  and  fix  up  the  name  of  a  new  street,  and  that 
the  appellant  had  committed  an  offence  under  that  section 
in  removing  such  name. 

Case  stated. 

This  was  an  appeal  from  the  decision  of  the  justices 
sitting  in  petty  sessions  at  Highgate,  who  convicted 
the  appellant  upon  an  information  preferred  against 
him  by  the  respondents  for  defacing  the  name  of  a 
street  contrary  to  the  provisions  of  the  Towns 
Improvement  Clauses  Act,  1847. 

The  appellant  was  the  owner  of  the  Fortismere 
estate,  a  building  estate  at  Fortis  Green.  Barly  in 
1899  he  submitt^  to  the  respondents  plans  showing 
the  positions  and  names  of  certain  proposed  new 
streets  on  the  estate,  together  with  notice  of  his 
intention  to  lay  out  and  construct  the  sama  One  of 
the  proposed  street  was  named  "  Id&dhurst-avenue " 
on  the  mans. 

On  tiie  10th  of  July,  1899,  the  appellant  received 
irom  the  respondents  notice  of  approval. 

In  the  following  August  the  appellant  submitted  to 
the  respondents  plans  and  desonptions  of  sixty-two 
dwelling-houses  to  be  erected  iu  the  said  street,  iHxich 
was  named  ''  Midhurat-avenue  "  on  those  plans  also, 
and  on  the  14th  of  the  same  month  he  received  Irom 
the  respondents  notice  of  approval. 

On  the  25th  of  S^tembier  ^^  appellant  began  to 
erect  dwelling-houses  in  the  said  street,  which  had 
not  then  been  S>rmed,  but  only  marked  out  with  sticks. 
The  street  was  formed  subsequentiy.  At  the  date  of 
the  information  ten  of  the  houses  had  been  completed 
and  twenty-six  were  in  the  course  of  erection.  The 
name  *'  Midhurst-avenue "  was  put  up  by  the 
appellant  in  the  street  at  one  end  thereof  by  means  of 
a  notice  board  afOzed  to  a  post.  The  street  had  not 
been  known  by  any  other  name  than  that  of  Mid- 
hurst-avenue when  the  respondents  proposed  to  call 
it  '<  CoUingwood-avenue,"  but  had,  subsequenUy 
to  the  13th  of  September  been  referred  to  as  *'  Mid- 
hurst-avenue in  leases  and  agreements  of  tenancy 
relating  to  bouses  therein  and  also  in  an  agreement 
between  the  appellant  and  the  respondents  as  to 
sewera^  and  other  works  on  the  estate. 

Adjoining  the  estate  were  the  grounds  of  a  house 
belonging  to  a  Mr.  Arnold,  which  had  been  known  for 

(a.)  Beported  by  E.  G.  Stillwbll,  Esq.,  Barrister- 
at-Law. 
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xnaDv  years  as  '*  Midhurst/*  and  Mr.  Arnold  objected 
to  toe  proposed  street  being  called  "Midburst- 
ftTcnue."  No  other  street  in  the  district  was  so 
named  and  no  confusion  or  inconyenience  would  have 
arisen  from  it  being  so  named.  On  the  24th  of 
September  the  respondents  wrote  to  the  appellant 
vaggesting  the  street  should  be  called  '<  OolliDgwood- 
avenue."  The  appellant  gave  notice  in  writinK  that 
he  objected  to  the  street  being  so  called.  On  we  5th 
of  November  the  re^ndents  resolved  that  the  street 
should  be  called  '*  Colling  wood-avenue,"  and  they 
informed  the  K>pellant  that  they  intended  to  put  up 
thi»t  name  in  the  street.  The  appellant  disputed  the 
right  of  the  respondents  to  do  so,  and  said  ne  would 
remove  the  name  if  affixed  to  his  property  in  the  said 
street.  On  the  27th  of  November  the  respondents 
affixed  a  board  with  the  name  *'  CoUingwood-avenue  " 
thereon  to  a  house  at  the  end  of  the  said  street,  of 
which  house  the  appellant  was  the  owner.  The 
appellant  on  the  same  day  caused  this  board  to  be 
removed. 

At  the  hearing  before  the  justices  the  respondents 
contended :  (1)  That  they  were  entitiled  to  determine 
the  name  by  which  a  new  street  in  their  district  was 
to  be  known;  (2)  that  they  determined  the  said 
street  was  to  be  known  by  the  name  of  "  Colling- 
wood-avenue,"  and  were  entitled  accordingly  to  cause 
such  name  to  be  put  up  on  the  apn^ant's  said 
house ;  (3)  that  they  were  entitled  to  alter  the  name 
if  they  thought  proper,  and  to  cause  another  name  to 
be  put  up ;  (4)  that  the  appellant  was  not  entitled 
to  pull  down  or  e&ce  the  name  put  up  by  them. 

The  appellant  contended  that  the  respondents  had 
no  power  to  alter  the  name  of  the  street  contrary  to 
the  wishes  of  the  owner,  and  that  what  they  had  done 
was  tiHra  vires  and  illegsL 

The  justices  were  of  opinion  that  the  respondents 
had  power  under  section  64  of  the  Towns  Improve- 
ment Clauses  Act,  1847,  to  determine  the  name  of 
the  street,  and  to  put  up  a  board  bearing  such  name 
on  the  said  house,  and  ^at  the  appellant  was  guilty 
of  an  offence  under  that  Act  in  causing  such  name  to 
be  defaced. 

Section  64  of  the  Towns  Improvement  douses 
Act,  1847,  provides  as  follows :  "  The  commissioners 
shall,  from  time  to  time,  cause  the  houses 
and  buildings  in  all  or  any  of  the  streets  to  be 
marked  with  numbers,  as  they  think  fit,  and 
shall  cause  to  be  put  up  or  painted  on  a  conspicuous 
part  of  some  house,  Duilamg,  or  place  at  or  near 
each  end,  comer,  or  entrance  of  every  such  street  the 
name  by  which  such  street  is  to  be  known;  and 
every  person  who  destroys,  pulls  down,  or  defaces 
any  such  number  or  name,  or  puts  up  any  number 
or  name  different  from  the  number  or  name  put  up 
by  the  commissioners  shall  be  liable  to  a  penalfy 
not  exceeding  forty  shillings  for  every  such  offence." 

Ndldreit,  for  the  appellant. — ^The  local  authority  are 
not  entitled  to  alter  tne  name  of  a  street  contrary  to 
the  wishes  of  the  owner,  and  therefore  the  respondents 
in  acting  as  they  have  done  here  have  acted  in  an 
illegal  manner,  and  what  they  did  was  uUra  vires. 
The  conviction  was  therefore  wrong  and  should  be 
quashed. 

Alexander  Glen,  for  the  respondents.— The  local 
authority  is  the  proper  authority  to  determine  the 
name  of  a  new  street.  The  respondents  never  accepted 
the  name  given  to  the  street  by  the  owner,  and  even 
if  they  had  done  so  they  would  still  have  a  right  to 
change  it.  Section  64  expressly  imposes  the  duty 
upon  the  local  authority  of  putting  up  the  name 
of  a  street  and  imposes  a  penalty  upon  any 
Fjerson  who  shall  pnll  down  or  deface  such  name; 
similar  provisions  are  to  be  found  in  section  145  of 


the  Ci^  of  London  Sewers  Act,  1848  (11  &  12  Vict, 
c.  cdxiii.),  and  in  sections  32  &  33  of  the  London 
Buflding  Act,  1894  (67  &  58  Vict  c.  ccxiii.).  The 
present  case  is  quite  distinct  from  Anderson  v.  Lord 
Mayor  and  Corporation  of  DubUn.  15  L.  B.  Ir.  410,  34 
W.  K.  Dig.  112,  for  Chatterton,  Y.C,  therein  says  at 
p.  422,  "  I  express  no  oxnnion  as  to  the  naming  of  new 
streets,  which  plainly  involves  a  different  considera* 
tion."  That  case  was  one  relating  to  an  ATi>^iig 
street,  the  present  case  relates  to  a  new  street.  The 
appellant  had  no  right  to  take  the  law  into  his  own 
nands  and  pull  down  the  board  on  which  the  name 
was  put  up  by  the  local  authority,  but  should  have 
taken  proper  leg^  proceedings. 

Counsel  also  citea  Day  v.  Brownrigg,  27  W.  B,  217, 
10  Ch.  D.  294. 

NaldreUrejiiiddL 

Lord  ALYEBSToms,  L.C.  J.— In  my  opinion  th^Duhlin 
case  is  in  no  way  an  authority  upon  the  point  that  is 
now  before  us.  As  was  pointed  out  by  Mr.  Glen,  the 
Vice-Chancellor  expressly  said  he  was  not  dealing 
with  the  case  of  new  streets,  as  to  which  very  different 
considerations  might  apply.  In  my  opinion  one  can 
see  at  once  that  where  you  are  dealing  with  altering 
the  name  of  an  old  street  it  may  cause  very  great 
inconvenience,  and  very  great  difficulty  may  arise  if  a 
new  name  is  forced  upon  people,  and  therefore,  as  I 
have  indicated  in  the  course  of  the  argument,  if  this 
case  had  rested  on  a  right  claimed  by  the  local 
authority  to  challenge  the  existence  of  a  well-known 
name  of  an  existing  street,  speaking  for  myself — 
although  I  do  not  suppose  it  is  absolutely  necessary 
to  decide  it — I  do  not  tnink  they  would  have  the  right 
to  do  so. 

I  think  the  language  of  sf  ction  64  is  very  different 
to  that  employed  in  the  sections  in  those  other  Acts  to 
which  Mr.  Glen  called  our  attention.  I  do  not  see 
under  section  64  any  right  to  change  the  name  of  an 
existing  street.  In  this  case,  as  I  understand,  in  the 
latter  part  of  1899  the  owner  wa9  minded  to  lay 
out  his  estate  for  building,  and  on  his  plans  he  called 
this  proposed  new  street "  Midhurst-avenue  "  and  that 
was  brouffht  to  the  knowledge  of  the  local  author- 
ity, but  uiey  exercised  no  judf;ment  upon  it. 

Some  questions  have  been  raised  as  to  objections  by 
Bomeonei  but  we  must  take  it  that  the  board  in  fact 
determined,  and  that  thev  hond  Me  determined,  that 
the  street  ought  to  be  called  *'  CoUingwood-avenne." 
They  then  put  up  a  board  with  that  name  upon  ifc. 
Now,  having  regard  to  the  duty  put  upon  the  oom- 
missionerB  under  the  latter  words  of  section  64,  I 
think  it  was  not  open  to  the  appellant  to  do  what 
he  has  done  here — namdy,  deface  the  name  of  the 
street,  and  then  say  he  did  it  because  he  wished 
another  name  to  be  given  to  the  street.  I  think  if  he 
has  a  right  as  owner  or  proprietor  to  call  this  place 
« lOdhurst-avenue,"  that  he  should  have  enforced 
his  right  by  taking  proper  proceedings  to  restrain 
the  local  authority  from  patting  up  the  board. 
I  think  the  statute  does  put  upon  the  local 
authority  in  the  first  instance  the  duty  to  put  up 
Uie  name,  and  it  imposes  a  penalty  upon  persons  who 
pull  down  or  deface  tiiat  name.  I  do  not  think  it 
was  intended  that  the  question  whether  the  name 
was  a  rightful  name  or  wrongful  name  should  be 
dedded  in  proceedings  for  defacing  the  name  put  up, 
primd  facie  lAwioilj,  by  the  local  authority.  In  this 
case  I  gather  that  it  was  really  a  new  stieet  One 
can  well  imagine  oases  arising— some  of  them  were 
put  by  Mr.  Glen— where  if  there  were  several  owners 
in  a  street  or  several  ocoujders  of  land  or  owners  of 
houses,  serious  difficulty  might  arise  as  to  which 
would  be  the  proper  name,  al&ough  I  think  it  would 
be  better  if  the  matter  were  made  clear  with  regard 
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Law  v.  OiUHAX  ft  Bbadlet. 


HiohOoiibt. 


to  this  ptttioalar  data  of  distriot  by  wordi  whibh 
would  be  analogoiu  to  words  in  Uie  later  Aoto, 
■udh  M  the  LoDdon  Building  Act  I  do  not  think 
we  can  say  as  a  matter  of  law  that  the  local  anthority 
were  wrong  in  patting  up  the  name,  and  that  the 
appellant  was  justified  in  painting  it  out  when  they 
had  put  it  up.  I  think,  uerefore,  that  this  appeal 
must  be  dismissed. 

Lawrakge,  J.— I  agree. 

Appeal  dismissed. 

Solicitor  for  appeUant,  A.  M,  M,  Forbes. 

Solicitors  for  respondents,  Tatham  &  Hardy, 


K.  B.  Div. 

(Lord  Alverstone, 

and  Lawranoej 


L,O.J.,l 
.J.)       J 


May  3. 


Law  v.  Obahah  &  B&ADLinr.  (a.) 

Fadory — DefiniHon — Beer  bcUling  works — Fa/dory  and 
Workshop  Act,  1878  (41  Vid.  c.  16),  s.  93  (3). 

Premises  were  used  by  the  respondents  for  the  purpose 
of  washing  botUes  and  bottling  beer.  Before  the  b&tUes 
were  fitted,  which  was  done  by  manual  lahour  atone,  they 
were  washed  by  manual  labour  with  the  aid  of  mechanical 
power. 

Held,  that  the  premises  were  not  a  fadory  within  the 
definition  of  the  term  in  section  93  (3)  of  the  Fadory  and 
Workshop  Ad,  1878, 

Case  stated  by  justices  of  Newcastle-upon-Tyne. 

At  a  petty  sessions  held  at  Newcastle-upon-Tyne 
on  the  23rd  and  30th  of  November,  1900,  an  informa- 
tion was  preferred  by  John  Law,  one  of  her  late 
Majesty's  inspector  of  factories,  tiie  appellant, 
agaonst  Messrs.  Graham  ft  Bradley,  of  the  Bigg 
l^ket,  Newcastle,  who  were  spirit  merchants  and 
beer  dealers,  the  respondents,  for  tnat  they  on  the  25th 
of  October,  1900,  being  tiie  occomers  of  certain 
bottUng  works  in  Newcastle-upon-i!yne,  tiie  same 
being  a  factory  within  the  true  intent  and  meening 
of  the  Factory  and  Workshop  Acts,  1878  to  1895,  did 
fail  to  have  affixed  at  the  entrance  of  the  factory  in 
the  prescribed  form  the  prescribed  absizaot  of  the 
Acts. 

At  the  hearing  of  the  information  the  following 
facts  were  proved  or  admitted : 

The  respondents  were  tiie  occupiers  of  the  premises 
referred  to  in  the  information,  which  diey  used  solely 
for  the  purpose  of  washing  bottles  and  bottlins;  beer 
in  their  trade  of  wholesale  and  retail  beer  £alers. 
Before  the  bottles  were  filled  with  beer,  which  was 
done  by  manual  labour  alone,  they  were  washed  by 
manual  labour  with  the  aid  of  mechanical  power. 
The  bottles  were  washed  inside  by  a  rotary  brush 
driven  by  a  small  gas-eogine  and  were  held  in 
position  by  hand.  The  wasbinff  of  the  outside  of  the 
bottles  was  effected  by  manual  lE^bour  only.  Nothing 
was  done  to  the  beer  itself  to  in  any  wav  alter  its 
nature  or  character  for  the  j^urpose  of  adapting  it  for 
sale.  No  process  of  any  land,  in  manufacturing  or 
otherwise,  was  carried  on  on  the  premises  beyond 
that  of  washing  bottles  and  bottling  beer  as  already 
described. 

The  respondents  had  not  the  prescribed  abstract  of 
the  Factory  Acts  fixed  at  the  entrance  of  their 
premises  in  the  prescribed  form,  and  if  tiie  premises 
came  within  the  definition  of  a  factory  under  the 
Factory  Act,  1878,  s.  93,  sub-section  3  (c),  then  the 

(a.)  Beported  by  0.  G.  Wilbbaham,  Esq.,  Bar- 
rister-at-Law. 


respondents  had  infringed  the  prorisioiia  of  section  78 
of  the  Act 

The  justices  were  of  opinion  that  according  to  the 
true  intent  and  meaning  of  sub-section  3  amnmtihing 
must  be  done  to  the  artide  itself  for  the  pmpoae  of 
adapting  it  for  sale,  and  that  even  assuming  filling 
the  Dottka  wUh  beer  was  adi^yting  Hie  beer  for  sale 
the  premises  were  not  a  &otory,  inasmuch  as  the 
botthng  was  effected  by  manual  labour  alone  with- 
out the  aid  of  meohanioal  power. 

They  were  also  of  opimon  that  no  mannfactaring 
process  was  carried  on  in  the  premises,  as  in  the 
absence  of  any  definition  in  the  Act  the  phrase 
"  manufacturing  process  '*  must  be  ocnstmed  in  its 
ordinary  sense. 

They  accordingly  dismissed  the  informatian. 

Section  93  of  ttie  Factory  and  Workshop  A^  1878, 
says  that  the  espression  **  factory*'  means  "  textile 
factory  and  non-textile  factory,  or  either  of  aoch 
descriptions  of  factories,"  and  non-textile  factory 
means  **  (1)  any  works,  warehouses,  ftirnaeea,  Bnlls. 
foundries,  or  places  named  in  Part  L  of  tiie  4tii 
schedule  to  this  Act.  (2)  Also  any  premises  or  places 
named  in  Part  IL  of  tne  said  schedule  wfaecam  or 
within  the  dose  or  curtilage  or  prednots  of  iHiibh 
steam,  water,  or  other  mechanical  power  is  need 
in  aid  of  the  manufacturing  process  oazried  on 
there.  (3)  Also  any  premises  ^riierein  or  witliin 
the  dtose  or  curtilage  or  prednots  of  whush  any 
manual  labour  is  exeroised  by  way  of  trade,  or 
for  the  purposes  of  gain,  in  or  incidental  to  the 
following  purposes  or  any  of  them — ^that  is  to  aay  (a) 
L:i  or  inddental  to  the  making  of  any  artide  or  part 
of  any  artide ;  or  {b)  in  or  inddental  to  the  altermg^ 
repairing,  ornamenting,  or  fioishing  of  any  artide; 
or  (c|  in  or  inddental  to  the  adapting  for  sale  of  any 
artuue,  and  wherein  or  within  the  close  or  ouztilage 
or  precincts  of  whidi  steam,  water,  or  other 
mecnanioal  power  is  used  in  aid  of  the  mannfaotoiing 
process  cariSed  on  there." 

iT.  Button,  for  the  appellant. — ^The  respondenti' 
works  are  a  factory  within  the  meaning  of  the  defini- 
tion of  that  word  in  section  93  (3).  They  areprenusBS 
wherein  manual  labour  is  exerdsed  for  the  purposes 
of  gain  in  or  inddental  to  the  making  of  an  artMsle— 
namdy,  bottled  beer,  and  also  in  or  incidental  to  the 
adaptmg  for  sale  of  an  artide — ^namdy,  beer.  Those 
operations  are  both  manufacturing  processes  in  aid  d 
which  mechanical  power  is  used.  Petn'e  ▼•  Weir, 
2  Gt.  of  Sees.  Cas.,  5th  series,  p.  1041,  is  in  pomt 
There  in  premises  where  stone-dressing  was  oarxied 
on  by  hand  a  gas-engine  was  used  to  work  a  maohfne 
used  by  the  workmen  to  sharpen  their  tools,  and  it 
was  hdd  that  the  premises  were  a  factory  wttiiin  the 
Factory  and  Workshop  Acts. 

Travers  Humphreys,  for  the  respondentB. — ^The 
respondents'  premises  are  not  a  &otory  in  the  aenae 
intended  in  section  93.  The  whole  of  the  definition 
shows  that  no  premises  are  intended  to  be  inohided 
other  than  factories  in  the  ordinary  sense  of  »  place 
where  raw  material  is  turned  into  a  finished  artide.  A 
perusal  of  the  artides  named  in  Sdiedule  IV.  oooflrois 
this  riew.  The  governing  words  of  sub-secticm  3  an 
*' wherein  .  .  .  mechanical  power  is  used  in  aid 
of  the  manufacturing  process  carried  on  thero/'  The 
pouring  of  beer,  which  is  itself  a  finished  article,  into 
bottles  cannot  be  said  to  be  a  manufacturing  pococesi 
in  the  ordinary  aense.  [The  learned  oounael  wsi 
stopped.] 

Lord  ALVXBSTOinB,  L.C.J.— In  order  that  premissi 
may  be  said  to  be  a  iaataty  within  the  definition  m 
sub-section  3  of  section  93  two  conditions  must  ooocoi: 
The  premises  must  bdong  to  either  of  the  catogoBes 
(a),  (6),  or  (e),  and  they  must  also  come  within  fifee 
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last  words  of  the  seotioD.  Inmy  opiiiion  the  respon- 
dents'  premises  were  not  used  for  making  any  artide 
within  (a),  nor  for  repairing,  ornamenting,  nor  finish- 
ing any  article  within  (6),  nor  am  I  sure  that  they 
are  naed  for  adapting  an  artide  for  sale  within  (e). 
Bat  that  is  the  only  possible  way  of  bringing  the 
pemises  within  the  seotion,  and  it  can  cnlv  be  done 
by  taUnga  somewhat  strained  meaning  of  the  words. 
Bat  then  yoa  come  to  the  words  "  raerdn  .  •  • 
8team»  water,  or  other  mechanical  power  is  nsedin  aid 
of  the  mannfactoring  process  carried  on  there." 
Hayinp^  regard  to  the  former  part  of  the  section  I  do 
not  thmk  tiiat  the  mechanical  power  need  in  washing 
the  bottles  was  used  in  aid  of  the  mannfactoring  pro- 
cess carried  on  in  the  premises.  Therefore  I  think 
that  the  magistrates  were  rifidbt. 

With  regud  to  POrie  v.  Weitt  I  do  not  wish  to  be 
understood  as  diisentbg  ftom  it.  The  mechanical 
power  need  in  the  premises  there  under  consideration 
might  have  had  something  to  do  wiUi  the 
drsssing. 

Lawbaivcx,  J.,  concorred. 

Soliciton  for  the  appellant,  Treasury  SolicUor. 

SolicitorB  for  the  respondents,  Fyke  A  ParraU, 


■■} 


AdiU  17. 


K.  B.  Div. 

(Lord  Alverstone,  L.O.J. 

and  Liawrance,  J.) 

Andbbson  v.  Ck)LLiK80»r.  (a.) 

Bastardy — Order  of  quarter  sessions  quashing  ajffUiaium 

order — Subsequent  action  for  sedttction  by  mother — 

Estoppel. 

The  fact  that  an  affiliation  order  made  [on  the  appli' 
aUion  of  a  girl  who  was  the  mother  of  an  illegitimate 
child)  by  justices  against  the  putative  father  has  been 
quashed  on  appeal  to  quarter  sessions^  does  not  raise  an 
estoppel  as  against  such  girPs  mother  in  an  action  claiming 
damages  for  the  seduction  of  the  girl. 

Beg.  V,  Glyone,  20  W.  B,  94,  L,  B.  7  Q.  B.  16,  con- 
sidered and  distinguisTud,  ^ 

Application  tor  jodgment  or  new  trial  by  the 
defendant  in  an  action  for  seduction  remitted  from 
the  High  Oourt  and  tried  in  the  Darlington  Oounty 
Ooort,  reeolting  in  a  verdict  for  the  piaintifF  wwi 
£260  damages. 

The  action  was  brought  by  the  mother  of  the 
girl  alleged  to  have  been  seduced,  and  the  evidence 
given  on  behalf  of  the  plaintiff  was  that  the  girl  was 
Mventeen  years  of  age,  and  that  from  the  age  of 
thirteen  the  defendant,  who  was  said  to  be  a  man  of 
seven^,  had  repeatedly  misconducted  himself  with 

The  trial  took  place  on  the  7th  of  April,  1900,  in 
the  county  court  at  Darwen  before  his  Honour  Judge 
Templar,  with  a  junr,  and  the  learned  judge  on 
the  verdict  entered  judgment  for  the  plaintiff. 

Before  the  action  was  brought,  the  girl  in  October, 
1899,  had  instituted  bastardy  proceedings  in  the 
petty  sessional  court  against  the  defendant,  and  an 
order  had  been  made  by  the  justices  adjudging  him  to 
be  the  lather  of  the  child.  On  the  8th  of  January 
the  quarter  sessions,  upon  appeal,  allowed  such  appeal 
and  quashed  the  order  of  peiity  sessions,  holding  fiiat 
it  was  not  proved  that  the  defendant  was  thela&er  of 
the  child. 

As  a  defence  to  the  action  the  defendant  pleaded 
that  the  plaintiff  was  estopped  by  the  order  of 
quarter  sessions  from  claiming  damages  for  seduc- 


(o.)  Beported  by  Bbbkinb  Bbid,  Esq.,  Barrister- 
at-Law. 


tion  as  the  order  of  quarter  sessions  was  a  judgment 
in  rem  affecting  the  status  of  the  parties,  and  there- 
fore the  present  action  could  not  be  maintained ;  and 
that  the  result  of  the  bastardy  proceedings  on  appeal 
estopped  the  plaintiff  from  now  alleging  that  the 
defendant  was  the  father  of  the  child. 

The  learned  judge,  however,  held  that  the  case 
must  go  to  the  jury,  and  entered  judgment  for  the 
plaintiff  in  accordance  with  their  findings. 

The  defendant  appealed. 

S.  F.  Manisty,  K.O,,  for  the  defendant.— The 
decision  of  quarter  sessions  must  be  regarded  as  a 
decision  in  rem*  The  plaintiff  is  bound  by  it  and  is 
estopped  from  claiming  damages  for  seduction :  Bex 
V.  Inndbiianis  of  Bislip,  1  Lord  Baym.  394,  and  Reg.  v. 
Qlynne,  20  W.  K.  94,  L.  B.  7  Q.  B.  16.  Moreover,  the 
learned  judge  excluded  evidence  which  the  defendant 
adduced  consisting  chiefly  of  medical  testimony 
bearing  upon  the  probabilities  of  the  allegation.  In 
the  latter  proceedings  for  damages  for  seduction 
evidence  was  given  varying  from  that  offered  at  the 
hearing  of  the  summons  for  the  affiliation  order.  The 
quashinff  of  the  order  by  the  quarter  sessions 
debarred  all  further  proceedings. 

J.  A.  Compston,  for  the  pUiutiff.— The  judgment  in 
the  bastardy  proceedings  Is  a  judgment  inter  partes, 
and  therefore  not  an  estoppel  as  against  this  action 
by  the  mother  claiming  damages  for  the  seduction  of 
her  daughter,  for  she  was  no  party  to  those 
proceedings. 

He  cited  Svans  v.  Evans,  1  Bob.  Ecc.  165 ;  Jenkyn 
V.  Jenkyn,  6  W.  B.  43 ;  and  Eraser  v.  Eraser,  6 
Notes  of  Cases  11,  at  p.  20. 

H.  F.  Manisty  replied. 

Lord  Alyebstoks,  L.O.J.— In  this  case  we  are 
pressed  to  allow  the  appeal  on  the  authority  cited  to 
us  of  Beg,  v.  Glynne.  In  that  case  it  was  held  that 
where  on  an  appeal  to  quarter  sessions  an  order 
of  affiliation  was  quashed  on  the  ground  of  the 
insufficiency  of  corroborative  eridence  the  order 
of  quarter  sessions  was  a  decision  on  the  merits  and 
was  final,  and  fresh  raoceedioffs  could  not  be  taken 
before  the  justices.  If,  therefore,  the  present  action 
had  been  brought  by  the  girl  the  decision  in  that  case 
might  have  been  binding  on  us.  But  the  girl  being 
under  age,  the  action  is  brought  by  the  girl  b  mother, 
who  was  no  party  to  the  previous  jprooeedings  between 
the  girl  and  the  def endimt.  It  is  imposdble  for  us, 
therefore,  to  say  that  the  ordhiary  rule  with  regard  to 
estoppel  applying  inter  partes  onlv  does  not  apply 
here.  All  that  ^.  v.  (Aynne  dedaed  was  that  where 
on  appeal  to  quarter  sessions  an  order  of  affiliation 
was  quashed  subsequent  proceedings  could  not  be 
taken  by  tiie  girl  against  the  putative  father,  the 
former  proceedings  acting  at  an  estoppel  as  between 
the  girl  and  the  man.  But  that  decision  does  not 
debar  the  mother  from  maintaining  an  action  for 
seduction  of  her  daughter.  The  county  court  judge 
has  therefore  come  to  a  right  conclusion,  and  this 
appeal  fails. 

Lawbanob,  J.,  concurred. 

Appeal  dismissed. 

Solicitors  for  the  appellant,  Iliffe,  Henley,  A  Sweet, 
for  T.  M.  Barron  <b  Smith,  Darlington. 

Solicitor    for    the    respondent,     A.    Toovey,    for 
Edmundson  Jb  Qowland,  Masham. 
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MuohlS;  April  1. 


In  re  BlGOS. 
Ex  parte  Thx  Tbustex.  (a.} 

Bankruptcy— Landlord  and  tenant — ZeoMe — Oovenant 
not  to  assign — Proviso  /or  re-entry  on  bankruptcy  or 
breach  of  covenant — Beceiving  order  and  adjudication 
on  lessee^ s  own  application — Forfeiture — Peaceable  re- 
entry by  Ussor-^Notice — Belief — Conveyancing  Act, 
1881,  «•  14,  sub-sections  1,  2,  6— Conveyancing  Act, 
1892  (55  &  56  Vict.  c.  13)^Bankruplcy  Bules,  1886, 
r.  190. 

TJie  fUing  by  a  debtor  of  his  oum  petition  and  his 
application  to  be  adjudged  bankrupt^  fouowed  by  receiving 
order  and  adjudication,  does  not  constihUe  a  breach  of  a 
covenant  in  a  lease  not  to  assign  the  demised  premises. 

Motion  by  the  trustee  in  the  bankraptoy  of  Biggi 
for  an  order  declaring  that  the  tnutee  was  entitled  to 
possession  of  certain  leasehold  premises  known  as 
"Biggs'  Betreat,"  situate  at  Bnokhnrst  Hill,  in  the 
county  of  Essex. 

By  an  indenture  of  lease  dated  the  12th  of 
November,  1896,  J.  W.  Hobbs  let  to  John  Biggs  the 
premises  above-mentioned  for  the  term  of  nine  years 
from  the  2dth  of  March,  1897,  at  the  rent  of  £168  5s. 
a  year,  payable  quarterly.  The  lease  contained  a 
ooveoant  oy  the  lessee  not  to  assign  or  underlet  the 
premises  without  the  written  consent  of  the  lessor, 
and  a  proviso  for  re-entry  if  the  rent  should  be  in 
arrear  for  twenty-one  days,  "or  if  the  said  John 
Biggs  shall  become  banlmipt,  or  file  any  petition 
under  the  bankruptcy  laws,  or  make  any  composition 
with  his  creditors,  or  upon  any  breach  of  the 
covenants  herein  contained  the  said  J.  W«  Hobbs 
mav  re-enter  upon  the  said  premises,  and  immedi- 
ately thereupon  the  said  term  shall  absolutely 
determine."  The  lessor  further  agreed  in  the  said 
lease  that,  on  payment  of  the  rent  and  performance 
of  the  covenants  and  conditions  therein  contained,  he 
would  at  the  expiration  of  the  lease  convey  without 
any  further  payment  or  consideration  whatever  to  the 
lessee  the  fee  simple  of  the  said  premises  free  from 
incumbrances. 

On  the  18th  of  January,  1901,  a  receiving  order  was 
made  against  Biggs  on  his  own  petition,  and  on  the 
same  day  he  was  adjudicated  bankrupt  on  his  own 
application  under  rule  190. 

On  the  22nd  of  January,  1901,  Hobbs  gave  the 
following  notice  of  bis  intention  to  re-enter,  which  he 
caused  to  be  affixed  to  the  door  of  the  prconises : 

<<  To  John  Biggs,  of  *  Biggs  Betreat,'  Bnckhurst 
Hill,  in  the  county  of  Essex,  refreshment  contractor, 
and  lo  all  other  parties  whom  it  may  concern. 

*'  I,  Joseph  WniiamHobbs,  of  Oakhunt,  COiingford, 
in  the  county  of  Essex,  gentleman,  hereby  give  you 
notice  in  pursuance  of  the  proviso  contam^  in  an 
indenture  of  lease  dated  the  12tii  day  of  November,  1896. 
made  between  me  of  the  one  part,  and  you,  the  said 
John  Biggs,  of  the  other  part,  that  I  hereby  re-enter 
upon  the  premises  compiled  in  the  said  indenture  of 
lease  and  determine  the  same  in  pursuance  of  the 
proviso  in  the  said  lease,  you  having  become  bankrupt 
and  filed  your  petition  under  the  bankruptcy  laws, 
and  I  hereby  take  possession  of  the  said  premises  witii 
the  appurtenances  comprised  in  the  said  lease  from 
you  as  from  the  date  thereof. 

"  As  witness  my  hand  tills  22nd  day^of  January, 
1901.  "J.  W.  Hobbs." 


On  the  same  day  Hobbs's  agent  entered  sad  took 
possession  of  the  premises  without  giving  suiy  i 
under  section  14  of  the  Conveyancing  Act,  1881. 

On  the  16tii  of  Febmary  the  trustee  desni 
possession  of  the  premises,  which  was  rsfiued.  Hs 
thereu^n  launched  the  present  motion  Mlmig  lor 
possession,  or  in  the  alternative  for  relief  a^^amst  soj 
right  of  re-entry  upon  or  forfeiture  of  the  ] 


(a.)  Beported  by  P.  M.  Franoke,  Esq.,  Barrister- 
at-Law. 


Muir  Mackenaie,  for  the  trustee.— The  laaacft  had  ns 
right  to  re-enter  without  previously  giving  notiei 
under  section  14  of  the  Oonveyanoing  Act,  1881 :  sse 
fforsey's  EsUUe  v.  Steiger  47  W.  B.  644,  [1899]  2  a  B. 
79;  NoHh  London  Land  Co.  v.  Jacques,  32  W.  B. 
283 ;  Bogers  v.  Bice,  40  W.  B.  489,  [1892]  2  (Bi.  170; 
Doe  V.  Bevan,  3  M.  &  S.  353.  [He  mm  stopped  hf 
the  court.] 

Boufden,  K.C.^  and  E.  BaU,  for  the  reepondent— 
Firstiy  we  say  that  the  lessee  is  not  entitled  to  re&sf 
after  peaceaUe  re-entry  has  been  acoomplislhed  by  the 
lessor  :  QuiUer  v.  Mapleson,  31  W.  B.  75,  7  Q.  B.  D. 
672 ;  Locke  v.  Pearce,  41  W.  B.  369,  [1893]  2  CSh.  271. 
Secondly,  we  contend  that  the  filing  by  the  debtor  of 
his  own  petition  and  his  application  for  adjndicatioD 
operated  as  a  breach  of  his  covenant  not  to  asvgo. 
and  consequentiy  no  notice  was  reouired  under  the 
Ckmveyancmg  Act,  1881 :  Croft  v.  Luml^,  6  W.  R. 
623.  6  n.  L.  Gas.  672 ;  Avison  v.  Holmes,  9  W.  R.  5^0. 
IJ.  &  H  530;  In  re  Amherst^s  Trusts,  20  W.  B.  290; 
L.  B.  13  Eq.  464. 

Muir  Mackenzie,  in  reply,  referred  to  Exparie  ZXbim, 
In  re  Moon,  34  W.  B.  752,  17  Q.  B.  D.  275. 

CuTm  adv*  vmIL 

April  1.— Wbioht,  J.— This  is  an  apnlioation  bf 
the  trustee  in  bankruptcy  of  John  jftiggs  lor  i 
declaration  of  his  titie  to  a  lease  of  certain  premisa 
made  to  the  debtor.  The  lease  contains  a  oovensat 
by  the  lessee  and  a  proviso,  which  are  in  the  Idllowiqg 
tains:  [His  lordship  read  the  covenant  not  to 
assign  and  the  proviso  for  re-entry,  and  oontinosd: 
In  January,  1901,  the  debtor  filed  his  own  petitios 
expressly  addn^  for  adjudication,  and  on  the  18&of 
January  a  receivingi  order  was  made ;  and  on  the 
same  day,  under  the  power  given  by  rule  190,  be  m 
adjudicatsd  bankrupt  on  tluLt  petition.  By  virtue  of 
the  adjudication  the  bankrupt's  interest  in  tiie  ksie 
vested  in  the  official  receiver  until  some  time  early  is 
February,  when  the  trustee  was  appointed.  On  tts 
22nd  of  January  the  lessor  entered  upon  the  premiwi 
alleging  that  under  the  proviso  for  re-enti^  the  ksie 
was  determined  by  the  bankruptcy  or  petition.  He 
did  not  before  entiy  give  the  statutory  notice  wkiefc 
is  required  by  section  14  of  the  Oonvevaooing  Ad 
1881,  in  cases  to  which  that  section  applies. 

The  first  question  is  whether  under  the  Ooo- 
yeyanoing  Act,  1881 — assuoung  the  case  to  be  ooi 
in  which  by  sub-seotion  1  of  section  14  of  that  Ad 
the  statutory  notice  is  required  to  be  given  ass 
pr^Iiminar  V  to  the  exercise  of  a  right  of  re-entry  I7 
action  under  a  proviso  for  breach  of  covenant  or 
condition  in  a  lease — ^the  notice  is  necessary  ass 
preliminary  to  re-entry  without  action.  On  iini 
question  I  cannot  entertain  any  doubt.  Sub  soction  1 
of  section  14  says  that  the  right  of  ze-entry  or 
forfeiture  '*  shall  not  be  enforceable  by  aolkn  or 
otherwise  unless  or  until  the  lessor  serves  on  thi 
lessee  a  notice  specifying,  &c."  No  mode  of  enforoiiv 
such  a  right  otherwise  than  by  action  has  been  sn^ 
ffested  except  that  of  peaceable  entry.  And  tiie 
langnage  of  sub-seotion  2,  <*  the  lessee  may  in  tiie 
lessor's  action,  if  anv,  &c.,"  indicates  that  entey  wilii- 
out  a3tion  is  withm  the  purview  of  sub-sedioD  1. 
Kor  has  any  reason  been  suggested  whjr  the  note 
is  less  necessary  in  the  one  case  than  in  the  otiur. 
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Tbe  onl^  argameat  advanoed  in  favour  of  the  lessor's 
oontention  on  this  point  is  that  in  one  or  two  cases, 
ia  partioular  in  Horsey'a  Estate  y.  Bkiger^  47  W.  B.  644, 
[1899]  2  Q.  B.  79,  some  expressions  are  found  which 
in  terms  refer  only  to  oases  in  which  actions  are 
brc^ught ;  bat  m  those  cases  actions  had  been  brought, 
suid  these  expressions  seem  plainly  to  refer  only  to 
the  oiroamstances  of  the  i^rtioular  cases.  If  this 
view  is  right,  then,  according  to  the  decision  just 
oited,  the  trustee  is  entiUed  to  succeed  so  far  as  this 
oase  depends  on  forfeiture  for  bankruptcy,  because  it 
yyas  there  held  that  section  14,  sub-section  1,  of  the 
AjOt  of  1881  is  applied  to  re-entry  under  a  condition 
for  forfeiture  for  Danhruptoy  by  section  2,  sub-section 
2,  of  the  Oonyeyandng  Act,  1892,  with  exceptions 
which  do  not  coyer  this  case. 

The  leoond  and  the  real  question  is  whether  an 
adjudication  of   bankruptcy  on   the   debtor's   own 
petition  askini^  for  adjudication,  although  it  does  not 
direotly  justify  the  entry  without  notice,  yet  does  so 
indirectiy,  as  being  or   inyolying  a  breach  of  his 
oovenant  not  to  assign  without  the  consent  of  the 
lewor.  If  itis,  then  sub-section  1  of  section  14  of  the  Act 
of    1881  is  excluded  by  sub-section  6  of  the  same 
seotiOD,  which  is  not,  as  regards  asiignments,  affected 
by  the  Act  of  1892;  and  in  that  yiew  the  re-entry 
may  haye  been  e£Eiectual  on  the  ground  of  the  assign- 
men^  although  not  on  the  ground  of  the  bankruptcy. 
On   the  construction  of  this  lease  and  apart  from 
authority,  I  should  be  of  opmion  that  in  this  coyenant 
tbe  words  "assign  or  underlet"  are  used  in  their 
ordinary  or  popular  sense,  and  refer  only  to  such 
assignments  as  are  directiy  made  by  the  lessee  as 
distingui«hed  from  such  assignments  by  law  as  result 
by  the  statute  from  a  petition  in  bankruptcy  foJlowed 
by    adjudication.      This    conclusion    seems    much 
strengUiened  by  the  fact  that   the  proyiso  which 
hnmediately  follows  the  coyenant,  expressly  provides 
for  the  oase  of  bankruptcy  or  of  the  fibng  of  a  petition 
by  the  debtor.    And  it  would  be  strange  if,  notwith- 
standing the  express  mention  of  bankruptcy  as  a 
ground  for  re-entry,  and  the  express  obhgation  to 
giye  notice  before  re-entry  on   that   ground,    the 
obligation    can    be    eyaded    on    the    ground    that 
the    bankruptcy    <»>erate8    in   law  as    an   assign- 
ment*     It  has,  indeed,  in  seyersl  cases  been  held 
upon    the   construction   of    wills   containing    pro- 
yisions  for  the  defeasance  of   interests  in  case  of 
assignment  or  incumbrance,  that  although  bankruptcy 
upon  Ihe  initiatiye  of  a  creditor  is  not  to  be  regarded 
as  an  assignment  or  incumbrance  by  the  act  of  the 
debtor  (see  Doe  y.  Bevon,  3  M.  &  S.  363 ;  Lear  y.  Leggttt^ 
1  Bas«  &  Biy.  690 ;  Holland  y.  Cole,  10  W.  B.  563,  1 
H.  &  0.  67 ;  and  Doe  y.  Powll,  5  B.  &  0.  308),  yet 
the    assignment   which   necessarily   and   ineyitably 
resulted  under  the  lusoWents'  Belief  Acts  from  a 
debtor's  petition  under  those  Acts  did  amount  to  a 
yoluntary  assignment  or  incumbrance  or  disposition : 
Shee  y.  Eale,  13  Yes.  404 ;  Boch/ord  y.  Hackman,  9 
Hare,  475.    But  in  all  the  cases  of  that  kind  which  I 
haye  found,  the  words  used  in  the  will  were  much 
larg^  than  the  mere  word  ''assign."     Tdey  haye 
usually  been   the   most   comprehensiye   which   the 
draftsman  could  find.    For  instance,  ialnre  Amherst'e 
TrwU  they  were  "  assign  oyer,  assure,  mort^^e,  or  in 
any  manner  incumber,  or  by  any  instrument  m  writing, 
parol  agreement,  or  otherwise  howsoeyer  part  from" 
the  income.    Moreover,  all  those  oases  except  In  re 
A7nhertf$    Trtute   were    determined    upon   statutes 
mider  which  the  petition  ipso  facto  effected  an  assign- 
ment of  the  debtor's  property   for  the  benefit  of 
oreditoTB ;  but  under  the  Act  of  1883,  eyen  upon  a 
debtor's  petition  asking  for  adjudication,  the  adjudi- 
cation does  not  follow  automatically.    The  court  has 
a  discretion  in  the  matter,  and  unless  the  court  in  its 


discretion  adjudicates,  the  creditors  may  prefer  to 
accept  a  composition.  Therefore  Oaye,  J.,  in  Bx 
parte  Dawea,  In  re  Moon,  held  that  the  debtor's 
petition  under  the  Act  of  1883  did  not  of  itself 
amount  to  an  asaignmeu^t.  In  that  case  the  credi- 
tors had  acc^yted  a  composition,  so  that  there  was 
no  adjudication  and  no  yesting  of  the  debtor's 
property  iu  a  trustee;  but  the  case  seems  to  be 
an  authority  that  the  mere  filing  of  a  petition  by 
the  debtor  is  not  of  itself  an  assignment.  And  if  so, 
then  there  is  in  any  yiew  no  assignment  until  adjudi- 
cation, and  at  toat  stage  the  matter  has  become 
actual  bsnkruptcy,  and  therefore  section  2  of  the  Act 
of  1892  applies,  and  requires  the  statutory  notice^ 
Lastiy^  if  the  filing  of  a  petition  by  the  debtor  is  not 
of  itself  an  assignment  until  adjudication,  then  it  is 
not  of  itself  a  ground  of  re-entry  without  the  statutory 
notice.  For  either  it  is  bankruptcy,  in  which  case 
section  2  of  the  Act  of  1892  applies,  or,  if  it  is  neither 
assignment  nor  bankruptcy  sui^seotion  6  of  section  14 
of  tbe  Act  of  1881  does  not  apply,  and  therefore  sub- 
section 1  of  section  14  does  apply,  and  the  notice  is 
necessary.  I  am  of  opinion,  thoefore,  that  the  trustee 
is  entitied  to  the  declaration  which  he  asks. 

Applioation  aUovoed. 

Bolidtors  for  the  trustee,  Bramdll,  White,  Ss  Co. 

Solicitors  for  the  respondent,  Luoae  &  MUcheU. 


July  8. 


dtonvt  of  Appeal. 

From  K.  B.  Diy.  ) 

(A.  L.  Smith,  M.B.,  and  Yaughan  [ 

Williams  and  Stirling,  L. JJ.)      ) 

In  re  Balaqhat  Qold  Mnmro  Oo.  (LnoTBD}.  (a.) 

Company — Register  of  member  e — Inspection — Copies — 
Companies  Ad,  1862  (25  &  26  Vict,  c  89),  s.  32. 

A  person  paying  a  shilling  for  inspection  of  the 
register  of  menJbers  of  a  company,  under  section  32  of 
the  Companies  Act,  1862,  is  not  entitled,  without  any 
further  payment,  to  take  copies  on  his  own  account.  His 
only  right  with  regard  to  copies  ietohe  furnished  by  the 
company  toith  copies  on  payment  of  sixpence  for  every 
hwMlred  words  required  to  be  copied. 

Boord  V.  African  Oonsolidated  Land  and  Treding 
Co.,  46  W.  B  150,  14  Tim/ss  L.  B.  116,  overruled. 

Appeal  from  an  order  of  Day,  J.,  allowing  an 
application  for  leaye  to  inspect  and  take  a  copy  of 
the  register  of  the  shareholders  of  a  limited 
company. 

The  applicant,  who  was  the  representatiye  of  an 
establishment  organized  for  the  purpose  of  obtaining 
information  as  to  unclaimed  diyidends  and  of  enabling 
members  of  the  public  to  recoyer  oyerpaid  income 
tax,  desired  to  inspect  the  register  of  the  shareholders 
of  the  Balaghat  Gold  Mining  Go.  (Limited)  and  to 
make  a  copy  of  parts  thereof. 

Hetendered  a  shillingto  theregistrar  of  the  company 
as  an  inspection  fee,  and  claimed  to  be  entitied  with- 
out any  further  payment  to  make  the  copies  which 
he  required  on  his  own  a{>coQnt. 

The  registrar  refused  to  allow  this,  but  expressed 
his  willii^pMSs  to  supply  the  applicant  with  a  copy  of 
any  part  of  the  register  on  payment  of  6d.  for  eyery 
himdred  words. 

Section  32  of  the  Oompanies  Act,  1862,  enacts  as 

(a.)  Beported  by  F.  G.  Broker,  Esq.,  Barrister- 
at-Law. 

40 
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follows:  "The  reapsbdr  of  memben,  oommendng 
from  the  date  of  the  registration  of  the  company, 
■hall  be  kept  at  the  regirtered  office  of  the  company 
hereinafter  mentioned ;  except  when  dosed,  as  here- 
inafter mentioned,  it  shall  during  business  hours,  but 
subject  to  such  reasonable  restrictions  as  the  company 
in  general  meetinff  may  impose,  so  that  not  less  than 
two  hours  in  each  oay  be  appointed  for  inspection,  be 
open  to  the  izispection  of  any  member  gratis,  and  to 
the  inspection  oi  any  other  perton  on  the  payment  of 
Is.,  or  such  less  sum  as  the  company  may  prescribe, 
for  each  inspection ;  and  every  such  member  or  other 
person  may  require  a  copy  of  such  register,  or  of  any 
part  thereof,  or  of  such  tut  or  summary  of  members 
as  is  hereinbefore  mentioned,  on  payment  of  6d«  for 
every  100  words  required  to  be  copied." 

On  an  application  at  chambers,  an  order  was  made 
by  a  master  that  the  company  should  allow  the 
applicant  to  inspect  and  take  notes  or  extracts  from 
or  a  copy  of  the  company's  register  of  shareholders 
on  payment  of  the  fee  of  one  shuling. 

Day,  J.,  affirmed  the  order  of  the  master. 

The  company  appealed. 

Svdnfen  Eady^  R.G,,  and  Martelli,  for  the  company. 

Pollard,  for  the  applicant,  cited  MuUer  v.  Eastern 
amd  MidkmdB  Bailway  Co.,  36  W.  B.  401,  38  Gh.  D. 
92 ;  Nelson  v.  Anglo-American  Land  Mortgage  Agency 
Co.,  45  W.  E.  171.  [1897]  1  Gh.  130;  eaidL  Boord  v. 
African  Consolidated  Land  and  Trading  Co.,  46  W.  B. 
150,  14  Times  L.  B.  116. 

A.  L.  Smith,  M.B. — In  this  case  we  must  take  the 
statute  with  which  we  have  to  deal  and  see  what  is 
its  plain  meaning.  Decisions  on  other  statutes  which 
are  somewhat  like  it,  but  not  identical,  are  no  help. 
No  question  is  raised  here  with  regard  to  the  common 
law  right  to  inspect  public  documents.  The  only 
matter  to  be  considered  is  the  meaning  of  a  particular 
section— viz.,  section  32  of  the  Gompanies  Act,  1862. 
Does  that  section,  when  it  enacts  tiiat  any  member  of 
the  public  may  require  a  copy  of  the  register  of 
shareholders  of  a  company,  or  of  any  part  thereof,  on 
payment  of  6d.  for  every  100  words  required  to  be 
copied,  mean  that  any  person  may  go  to  the  office  of 
the  company  and  himself  make  a  copy  of  the  register 
on  payment  of  nothing?  I  think  the  meaning  is 
that  he  may  require  of  the  company  a  copy  of  what 
he  wants,  and  that  he  shall  pav  6d.  for  every  hundred 
words  which  he  so  requires  to  be  copied.  The  cases 
of  Mvitter  v.  Eastern  and  Midlands  Bailway  Co.  and 
Nelson  v.  Anglo-Amsrvxm  Land  Co.  were  not  deciBions 
on  this  section,  and  therefore  do  not  govern  tlus  case. 
But  I  agree  with  what  was  said  by  Lmdley,  L.J.,  in 
the  former  case,  that,  when  the  right  to  inspect  and 
take  a  copy  is  expressly  conf ened  by  statute,  the 
limit  of  the  right  depends  on  the  true  construction  of 
the  statute.  The  only  judgment  on  whidi  the 
applicant  is  entitled  to  lely  is  the  judgment  of  North, 
J.,  in  Boord  v.  African  Consolidated  Land  and  Trading 
Co.  But  I  cannot  Mnee  with  that  judgment.  I 
think  that  North,  J.,  foUowed  too  closely  ti^e  previous 
cases  without  bavins  due  regard  to  the  particidar 
statute  with  which  he  was  dealing.  In  my  opinion 
the  applicant  is  not  entitied  to  make  ccpies  from  the 
register  without  payment  of  6d.  per  foho. 

Vaughan  Williams,  L.J.— I  entirely  agree. 
Gounsel  for  the  applicant  desires  to  read  section  32  of 
of  the  Gompanies  Act  as  if  it  contained  words  such  as 
are  to  be  found  in  ord.  31,  r.  15,  of  the  Bules 
of  the  Supreme  Gourt,  with  regard  to  the  person 
having  inspection  beizig  permittod  to  take  copies. 
The  section  gives  an  express  right  to  be  furnished 
with  copies  on  paying  for  them.  I  think  the  rixht  to 
take  copies  without  paying  for  them  is  excluded. 


8TIKLI9G,  L.  J«,  concurred. 

Appeal  allowed. 

Solicitors  for  the  company,  Francis  &  Johnson, 

Solicitor  for  the  applicant,  A.  B,  0.  Gtry. 


July  3. 


From  K  B.  Div.  \ 

(A.  L.  Smith,  M.B.,  andVaughan  { 

Williams  and  Stirling,  L.JJ.}    J 

MiRAMSv.GnBDoGBPxTBLisHiNGGo.  (LnorKD).  (a.) 


Penal  action — Advertising  reward  for  rdwm  of  stolen 
property — No  questions  to  he  asked — "  Any  property 
whatsoever** -- Dog  ^Larceny  Ad,  1861  (24  4^  25 
Vict.  c.  96),  s.  102. 

Section  102  of  the  Larceny  Act,  1861,  which  mak&s  it 
an  offence  to  publish  an  advertisement  offering  a  reward 
for  the  return  of  stolen  property  and  stating  that  no 
questions  wiU  he  asked,  applies  to  the  oase  of  a  stolen  dog. 

Application  by  the  defendants  for  judgment  era 
new  trial  in  an  action  tried  before  Darung,  J.,  and  a 
jury  at  Manchester  Assizes. 

The  action  was  brought  by  a  common  informer  to 
recover  a  penalty  under  section  102  of  the  Laroeny 
Act,  1861.  The  section  enacts  as  follows:  **  Who- 
soever shall  publicly  advertise  a  reward  for  the  return 
of  any  property  whatsoever,  which  shall  have  been 
stolen  or  lost,  and  shall  in  such  advertisement  nee 
any  words  purporting  that  no  questions  will  be 
aa^ed,  or  sluol  make  use  of  any  words  in  any  publio 
advertisement  puiporting  that  a  reward  will  be 
ffiven  or  paid  for  any  property  which  shall  have 
been  stolen  or  lost,  without  seizing  or  making  any 
inquiry  after  the  person  producing  such  propeity,  or 
shall  promise  or  offer  in  any  such  public  advertise- 
ment  to  return  to  any  pawnbroker  or  other  person 
who  may  have  bought  or  advanced  money  by  way  of 
loan  upon  any  property  stolen  or  lost  the  money  so 
paid  or  advanced,  or  any  other  sum  of  money  or 
reward  for  the  rettra  of  such  property,  or  shall  print 
or  publish  any  such  advertisement,  shall  forfeit  the 
sum  of  £50  for  every  such  offence  to  any  parson  who 
vdll  sue  for  the  same  by  action  of  debt  to  be  recovered 
with  full  costs  of  suit." 

It  was  proved,  in  support  of  the  pUmtifTs  case, 
that  the  defendants  printed  and  published  iu  a  journal, 
of  which  they  were  the  proprietors,  called  Our  Dogs, 
an  advertisement  as  follows :  "  £4  Beward.  Stolen  or 
strayed  on  Sunday,  the  16th  of  August,  a  white  fox- 
terrier  dog,  with  blaok  head,  very  short  taO,  no  spots 
on  body,  answers  to  the  name  of  Tony.  Anyone 
returning  the  same  to  *  Lyncrof t,'  Fog-lane,  Dids- 
bury,  Manchester,  will  receive  the  above  reward«  £2 
revTard  will  be  given  for  any  information  in  oase  the 
dog  is  dead.    No  questions  will  be  asked." 

At  the  trial  the  jury  returned  a  verdict  for  the 
plaint^  for  a  penalty  of  £50,  and  the  learned  judge 
gave  judgment  accordingly. 

The  defendants  applied  for  judgment  or  a  new 
triaL 

Bowlatt,  for  the  defendants.— This  case  does  not 
come  within  section  102  of  the  Larceny  Act  The 
section  deals  witii  an  advertisement  offering  a  reward 
for  the  return  of  any  stolen  or  lost  property,  aed  it 
says  that  such  advertisement  must  not  contain  a 
statement  that  no  questions  will  be  asked.  According 
to  the  natural  meaning  of  this  advertisement  the 

(a.)  Beported  by  F.  G.  Bugkbb,  Eflq.»  Banister- 
at-Law. 
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H.a 


iproxdi  "  No  quMtioDB  will  be  atked  "  refer  only  to 
tbe  latfcer  part  oBeting  a  reward  of  £2  for  informatioii 
izL  oate  the  dog  is  deiS,  aod  do  not  refer  to  the  first 
part  offering  a  reward  of  £4  for  the  return  of  the  dog. 
Seoondly,  section  102  does  not  apply  to  the  ease  of  a 
stolen  or  lost  dog.  It  belongs  to  a  group  of  sections, 
consisting  of  sections  100,  101,  and  102,  which  are 
headed  '*As  to  restitntton  and  recovery  of  stolen 
property,"  bnt  which  do  not  apply  to  saoh  property 
as  aogs.  Dogs  are  dealt  with  oy  an  earlier  groap  of 
section*— viz.,  sections  18-22. 

SoUouHMyt  for  the  plaintiff,  was  not  called  upon  to 

A.  L.  Smith,  M.R. — ^This  is  an  action  by  a  common 
informer  claioiing  a  penalty  from  the  defendants 
under  section  102  of  the  Larceny  Act,  1861,  for 
liaving  published  in  a  newspaper  an  advertisemflnt 
offering  a  reward  for  the  return  of  a  lost  or  stolen  dog, 
which  stated  that  no  questions  would  be  asked.  Two 
points  were  taken  on  the  part  of  the  defendants.  The 
first  point  was  that,  acooraing  to  the  true  meaning  of 
the  advertisement,  it  did  not  contain  a  statement  uiat 
no  questions  would  be  asked  in  case  the  dog  should 
be  returned,  but  only  a  statement  that  no  questions 
'would  be  asked  if  the  dog  should  happen  to  be  dead. 
In  my  opinion  the  true  meaning  of  the  adyertisement 
is  that,  if  the  dog  should  be  returned,  a  reward  of  £4 
would  be  paid,  and  that,  if  the  dog  was  dead  and 
could  not  he  returned,  and  information  was  eiven  to 
that  effeoti  a  reward  of  £2  would  be  paid,  and  that  iu 
either  case  no  questions  would  be  adDsd. 

The  other  point  taken  was  that  section  102  of  the 
lisroeny  Act  does  not  apply  to  an  advertisement 
offering  a  reward  for  the  return  of  a  stolen  dog.  In 
my  opmion  nothing  could  be  clearer  than  this 
section.  It  begins  with  these  words :  '*  Whosoever 
shall  publicly  advertise  a  rewazd  for  the  return  of  any 
propertywhatsoever  which  shall  have  been  stolen  or 
lost."  How  can  it  be  said  that  a  dof  does  not  come 
within  the  words  "  any  property  whatsoever  "PI 
cannot  see  any  reason  for  whittling  down  the  section, 
or  saying  that  the  words  "  any  property "  do  not 
include  dogs.  Speaking  for  myself,  I  should  be 
inclined  to  sav  that  there  is  no  class  of  stolen  pro- 
perty to  which  this  section  ii  more  applicable  than 
stolen  dogs.  It  is  said  that  dogs  are  dealt  with  by 
other  sections.  That  may  be  so,  but  in  my  opimon 
the  learned  judge  at  the  trial  was  right  in  refusing 
on  that  ground  to  out  down  the  effect  of  this  section. 

VAUGHAir  Williams  and  SnBuira,  L.JJ.,  con- 
onrxed. 

Appeal  diimUsed. 

Solicitor  for  the  plaintiff,  Richard  HewleUy  for 
Arthur  MiramB,  Brighton. 

Solicitors  for  the  defendants,  Woodcock,  Byland,  A 
Parker f  for  Markland  A  Whitehead,  Mandiester. 


June  4. 


Chan.  Div.    I 
Eekewich,  J.  | 

In  re  Sabah  Dalbymflb. 

BmOHAH  V,  SPBIirGFIELD.  (a.) 

WiU^Deuiie  of  freeholds  upon  truet  to  one  for  life 
evhfed  to  condition  of  residence — Trust  upon  breach  of 
condition  to  sell  and  pay  one^third  only  of  income  to 

(a.)  Beported  by  H.  OLAxraHTOV  Soott,  Esq., 
BanJster-at-Law. 


devisee  for  life^SetUed  Land  Act  (46  &  46  Vict,  c  38), 
s.  51 — Oifts  of  legacies  to  males  and  females — Direo^ 
.  Won  to  pay  legacies,  devises,  and  bequests  in  favour  of 
females  free  of  legacy  duty — Oift  of  residue  to  maUs 
and  females  as  tenants  in  common* 

8,  D,  by  her  will  devised  certain  freeholds  to  truttteee 
upon  trust  for  T,  8.  for  life,  subject  to  a  condition  of 
residence,  and  in  case  T.  8.  should  cease  to  reside  tJiere, 
tJien  on  trust  to  sell  and  invest  the  proceeds  and  pay  one- 
third  of  the  income  thereof  to  T.  8.  for  life,  and  the 
remaining  two-thirds  to  other  persons  therein  mentioned. 

Held,  thai  the  provision  was  such  as  to  induce  the  tenant 
for  l^fe  to  abstain  from  exercising  his  powers  under  the 
Settled  Land  Act,  1882,  within  tJie  meaning  of  section 
51,  and  was  void. 

After  giving  certain  legacies  to  males  cmd  females  the 
testatrix  declared  that  all  legacies,  devises,  and  bequests 
thereinbrfore  or  thereinafter  given  or  made  in  favour  of 
females  should  be  free  of  legacy  duty,  the  residue  being 
given  to  three  males  and  three  females  cu  tenants  in 
common. 

Held,  that  the  legacy  duty  in  respect  of  the  shares  of 
the  females  in  the  residue  were  to  be  paid  out  of  their 
respective  sTuires. 

Originating  summons. 

Sarah  Dalrymple  by  her  will  dated  the  19th  of 
December,  1897,  after  giving  certain  pecuniary 
legacies  to  males  end  females,  devised  her  ftreehold 
house  called  Thmrpe  Lodge  to  trustees  "  upon  trust 
•  •  •  to  allow  my  nephew  Thomas  Osbom  Spring- 
field the  full  use  and  beneflt  thereof  during  bis  hie 
or  so  long  as  he  shall  actually  and  contmuously 
reside  there,  and  I  express  my  strong  desire  that  he 
wttl  so  reside  there,  imd  I  have  given  him  the  use 
and  benefit  thereof  as  aforesaid  in  the  confident 
expectation  that  he  will  so  reside  there  unless  con- 
siderations of  health  or  of  means,  and  possiUy  (^er 
circumstances  which  I  cannot  now  estimate  may 
prevent  his  complying  with  my  desire  in  this  respect, 
and  upon  trust  from  and  after  the  death  of  the  said 
Thomas  Osbom  Springfield  or  in  his  lifetime  in  case 
in  the  judgment  of  my  same  trustees  or  the  survivor 
of  them  or  other  the  trustees  or  trustee  for  tiie  time 
beinff  of  this  my  will  of  the  same  class  whose  dedrion 
on  the  subject  shall  be  final,  and  no  purchaser  frmn 
whom  shall  be  concerned  or  at  liberty  to  make  any 
inquiry  on  the  subject,  he  shall  cease  actually  or 
continuously  to  reode  in  the  said  house  to  an 
extent  sufficient  to  comply  with  my  desire  in  that 
behalf  as  hereinbefore  expressed,  to  sell  the  said 
house  and  premises  and  estate  •  •  .  and  to  invest 
the  moneys  arising  from  such  sale  in  such  manner  as 
is  hereinafter  mentioned  with  regard  to  investments, 
and  in  case  such  sale  shall  be  made  in  the  lifetime  of 
the  said  Thomas  Osbom  Springfield  by  reason  of  his 
so  ceasing  to  reside  as  aforesaid,  or  of  my  said  trustees 
or  trustee  so  deciding  as  aforesaid,  then  upon  trust 
during  his  life  to  pay  one  equal  third  .part  of  the 
income  of  such  investment  to  him  thesi^  Thomas 
Osbom  Springfield  for  his  own  use  and  benefit/'  and 
to  pay  the  remaining  two  third  parts  to  certain  other 
persons  therein  named. 

The  will  also  contained  the  following  declaration : 
"  I  dedare  that  all  legacies,  devises,  aiSl  bequests  of 
this  my  will  hereinafter  or  hereinbefore  siven  or 
made  to  or  in  favour  of  females  shall  be  for  their 
respective  sole  and  separate  use  and  free  of  legacy 
duty."  The  residuary  gift  was  to  six  persons,  nomi- 
natlm,  three  males  and  three  females  *'  as  tenants  in 
common." 

The  testatrix  died  on  the  24th  of  March,  1900. 

Shortly  after  her  death  T.  O.  Springfield  intimated 

to  the  trustees  that  he  was  unable  to  live  at  Thorpe 

^  Ijodge»   and  requested  them  to  sell  the  property. 
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The  qnettioDf  that  sroie  for  detemdnatioii  wera 
{inter  alia)  whether  T.  O.  Springfield  was  entitled  for 
life  to  the  whole  or  to  one  third  part  only  of  the 
income  deriyed  from  the  purchase-moneys  of  Thorpe 
Lodge,  and  whether  the  legacy  duty  on  the  •harea  in 
the  testatrix*!  residuary  estate  given  to  the  female 
legatees  was  payable  oat  of  shares  of  the  male  legatees 
in  the  same  fond. 

Oeorge  Cave,  for  the  trustees. 

Warrinffton,  K.C,  and  R  J.  Parker,  for  T.  O. 
Springfield. 

W.  F.  HamilUm,  K.C.,  and  H.  B.  Howard,  for  the 
female  residaary  legatees* 

Benahaw,  K,a,  and  LyUeUan  Chubh,  and  P.  0, 
Lawrence,  K.O,,  and  OaJhraith,  for  the  male  residaary 
legatees. 

Kbkewioh,  J.,  said:  If  the  argument  of  Mr. 
Warriagton  i§  correct  it  leads  to  a  very  carious  result. 
The  limitation  of  Thorpe  Lodge  to  T.  O.  Springfield 
for  life  or  so  long  as  he  should  actually  and  con- 
tinuously reside  there  is  the  exact  equivalent  of  the 
old  example  in  the  text-books  of  an  estate  given  to 
one  for  life  or  until  he  should  return  from  Borne.  It 
can  hardly  have  been  the  iotention  of  the  eminent 
lawyers  who  framed  and  introduced  the  Settled  Land 
Act  to  turn  all  such  conditional  limitations  into 
estates  for  life.  But  the  point  has  been  settled  by 
Pearson,  J.,  and  I  cannot  distingnish  this  case  from 
In  re  Paget,  33  W.  B.  898,  30  Ch.  D.  161.  The  report 
of  that  case  is,  perhaps,  not  strictly  accurate,  as  one 
would  imagine  uiere  must  have  been  some  words  giving 
F.  H.  Paget  a  life  estate.  The  question  there  tried 
was  whether  the  condition  of  residence  was  good,  and 
the  possibility  of  a  breach  of  the  condition  was 
eliminated  from  the  summons.  So  the  learned  judge 
had  before  him  the  precise  point  raised  by  this  case, 
and  he  applied  section  51  of  the  Settled  Land  Act, 
making  no  distinction  between  a  tenant  for  life  and 
one  who  is  giveu  the  powers  of  a  tenant  for  life  under 
section  68  of  the  Act.  He  therefore  held  the  con- 
dition void.  On  the  other  hand,  in  In  re  Haynea,  36 
W.  B.  321,  37  Oh.  D.  306,  North,  J.,  held  that  a 
condition  of  residence  till  sale,  there  having  been  no 
sale,  was  not  within  section  61.  With  great  respect 
to  the  decision  of  that  learned  judge,  I  do  not  under- 
Ktand  the  position  he  took  up.  Still,  it  is  evident 
that  he  did  not  intend  to  differ  from  In  re  Paget,  and 
I  shall  follow  that  case,  though  the  result  is  extra- 
ordinary. The  defendant  therefore  is  entitled  for  life 
to  the  whole  of  the  income  of  the  proceeds  of  sale. 

As  to  the  second  point  his  lordship  said :  No  question 
can  arise  whether  or  not  the  gift  of  residue  is  a 
**  legacy,"  for  the  direction  is  that  '*  all  legacies, 
devises,  or  bequests  "  siven  in  favour  of  females  are 
to  be  "  free  of  legacy  duty."  A  gift  of  a  legacy  free 
of  legacy  duty  means,  I  take  it,  that  the  duty  is  to 
be  paid  before  the  residue  is  calculated.  Hence  there 
is  great  difficulty  in  saying  that  the  legacy  duty 
should  be  paid  upon  a  share  of  the  residue.  It  might 
be  ffiveu  in  an  entirely  different  manner,  but  in  order 
to  oo  so  here  you  would  have  to  construe  these  wordsin 
two  different  ways.  In  one  instance  they  would  mean 
that  the  duty  was  to  be  payable  out  of  the  residue,  in 
the  other  that  it  was  to  oe  paid  by  the  males  in 
exoneration  of  the  females.  I  arrive  at  this  conclu- 
sion with  great  hesitation,  because  the  testatrix 
distinctiy  says  that  all  are  to  be  free  of  legacy  duty, 
and  I  am  so  construing  it  that  some  of  the  "  legacies, 
devises,  and  bequests  "  are  not  to  be  free.  But  I  am 
helped  in  this,  that  tiie  residuary  gilt  is  to  the  males 
and  females  as  tenants  in  common,  and  though  it  is 
not  given  to  them  <'in  equal  shares,"  yet  I  think 


that  must  be  implied.    Eadi  female  must  bear  her 
own  share  in  respect  of  her  reriduary  gift. 

fki^ucaUm,8atchdld!Clytpfae;  Blo^^ 
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In  re  Olabxb. 
Olabxb  v.  Olabxb.  (a.) 


WiU — ChoHJty^Qift  to  the  Chrpe  of  GomnuBnonaireB — 
Oi/t  to  an  imUtuUon  not  charittMe — Gift  to  membera 
of  vduntartf  institution  a$  euch — Perpetuity. 

The  Corpe  of  CommieHonaires  is  a  aodety  existing  to 
find  employment  for  discharged  or  disabled  soldiers  askd 
saUore.  The  instituHon  ie  self-supporting.  A  gift  to 
the  commiUee  for  the  time  being  of  the  Corps  of  Com- 
missionaires to  aid  in  the  purchase  of  their  oarracks^  or 
in  any  other  way  beneficial  to  that  corps,  hdd  to  he  vaUd 
on  the  grounds  thai  (1)  if  the  institution  vfos  a  charitg 
the  gift  was  good  ;  (2)  in  so  far  as  the  instOuticn  was 
not  a  charity  the  gift  was  good,  as  the  governing  body 
could  deal  with  it  in  any  way  they  pleased,  and  the  gift 
did  not  tend  to  a  perpetuity. 

Summons. 

This  was  an  originating  summons  in  whidh  the 
administrator  de  bonis  non  with  the  will  aniUKed  of 
the  testator  William  H.  S.  Olarke  sought  {inter  alia) 
the  determination  of  the  foUowiog  question,  "  Whether 
a  gift  in  the  will  of  the  remahSar  of  the  teetator^s 
share  of  his  father's  property  to  the  committee  for  the 
time  being  of  the  Oo^  of  Oommissionaires  was  a  valid 
bequest  and  passed  to  the  conunittee  for  the  time 
being  of  the  said  corps  ?  " 

The  defendants  to  the  summons  were  the  residuary 
legatee  under  the  will  of  the  testator,  a  apecific 
legatee  under  the  said  will,  one  of  the  tesSstor's 
next-of-kin,  and  the  commanding  officers  and  tiustees 
of  a  fund  known  as  the  officers'  endowment  fund,  and 
as  such  representing  the  Oorps  of  Oommissionaires. 

The  facts  of  the  case  were  as  foUow :  The  testator, 
who  was  formerly  a  lieutenant  in  the  7th  Madras 
Light  Infantry,  duly  made  and  exeouted  his  last  will 
benring  date  the  9th  day  of  August,  1873,  which, 
omitti^  the  formal  parts,  commenced  as  follows: 
«  The  share  of  mv  father's  |»operty  which  comes  to 
me  at  my  mother^i  death  I  give,  devise,  and  bequeath 
to  the  undermentioned  persons  severally."  Then 
followed  a  list  of  persons  to  whom  pecuniary  legacies 
were  given,  and  the  will  continued :  "  The  remainder 
of  my  share  of  my  father's  property  I  give,  deviae,  and 
bequeath  to  the  committee  for  the  time  being  oi  the 
Oorps  of  Oommissionaires  in  London  to  aid  in  the  pur- 
chase <rf  their  barracksor  in  any  other  way  beneftoud  to 
that  corps.  Sbould  my  mother  be  living  at  my  death 
I  leave  all  my  personal  property  to  her."  And  testator 
ajmotnted  J.  CUeffhom  his  executor. 

Ttie  testator  dud  on  the  23rd  of  April,  1876. 

Ole^horn  disclaimed  the  trusts  of  the  will  and 
administration  was  granted  to  the  defendant's 
mother,  Mrs.  Oharlotte  Olarke. 

The  testator's  interest  und«r  his  father's  wOl  did 
not  vest  in  possession  until  the  dei^  of  the  said 
Oharlotte  Olivke,  which  occurred  on  the  10  th  of 
February,  1899. 

On  the  11th  of  December,  1899,  letters  of  adminia- 
tration  de  bonis  non  of  testator  were  granted  to  the 
plaintiff. 

The  testator's  interest  in  his  father^s  estate 
amounted  to  about  £6,000. 

(a.)  Beported  by  J.  Abthub  Pbiob,  Bsq.,  Barriater^ 
at-Xiaw, 
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The  oonstitatioii  and  oompodtion  of  the  Corps  of 
Gominuaoneires  was  as  follows:  Shortly  after  the 
Orimean  War  the  institation  was  founded  by  Major 
(afterwards  Sir  Edward)  Walter.  His  original  in- 
tention was  to  fnmith  wonnded  and  discharged 
soldiers  and  sailors  with  suitable  occupation  without 
any  ontside  assistance.  Subsequently  the  institu- 
tion was  developed  into  a  means  of  providing 
work  for  able-bodied  soldiers  and  sailors  also. 
Hence^  au  endowment  fund  was  opened  in  1863 
to  which  legacies,  lubeoriptions,  and  donations  had 
since  been  made.  The  corps  was  said  to  be  self- 
supporting  BO  far  as  the  men  were  concerned,  and  all 
the  employees  were  bound  to  contribute  to  the  general 
funds  and  to  the  sick  fund,  and  also  to  open  an 
account  at  the  savinss  bank  and  to  pay  an  amount 
into  the  same  monthly  or  quarterly.  Nothing  was 
charged  against  the  men  for  aSBiwn*  salaries  or 
general  expenses. 

Premises  were  first  established  for  the  corps  by  Sir 
R  Walter  in  Exchange-court,  Strand,  and  paid  for 
from  a  private  benefaction.  Subsequently  a  large 
block  of  premises  were  acquired  for  it  between  the 
Strand  and  Maiden-lane,  and  it  was  intended 
eventually  to  utilise  the  whole  amount  for  barracks 
and  other  buildings  for  the  men.  These  premises 
were  paid  for  out  of  the  funds  of  the  body. 

The  endowment  fund  was  formed  because  Sir  E. 
Walter  considered  that  it  would  be  too  heavy  a  burden 
on  tbe  men  to  charge  them  with  the  maintenance  of 
the  staff.  The  design  or  object  of  the  endowment 
fund  was  declared  to  be  as  follows :  ''  The  endowment 
fund  of  the  Corps  of  Oommissionaires  is  designed  for 
the  payment  of  the  officers  of  staff  and  such  other 
objects  connected  with  the  institution  as  may,  in  the 
opinion  of  the  board,  require  assistance,  provided  such 
object  is  not  contrary  to  any  fundamental  principle  of 
the  corps."  Tbe  scheme,  which  was  adopted  in  June, 
1863,  provided  that  the  income  of  the  endowment 
fund  should  be  devoted  by  the  board  to  the  following 
purposes:  (1}  Payment  of  officers  of  staff;  (2)  offices 
for  adjutant  and  staff;  (3)  allowance  for  out-quarter 
divisions  consisting  of  thirteen  men  and  upwards,  not 
ezoeedinff  10s.  per  man.  Any  surplus  to  be  invested 
to  form  the  nudeus  of  a  fund  for  baildiog  permanent 
barracks.  It  appeared  that  a  considerable  sum  had 
been  accumulated  by  this  means  though  mote  was 
needed  before  the  complete  building  scheme  which 
was  intended  could  be  carried  out. 

The  proper^  and  administration  of  the  corps  was 
vested  in  a  board  of  governors  consisting  of  two 
j)ermanent  trustees,  a  board  of  management  of 
dghteen  officers,  and  an  executive  committee  of 
seven*  The  executive  committee  superintended  the 
investment  and  application  of  the  funds  and 
appointed  officers  and  fixed  their  lalariei.  A  certain 
proportionate  sum  calculated  according  to  the 
number  of  members  of  the  corps  was  carried  from  the 
endowment  fund  of  the  corps  to  its  general  fund. 

The  above  statements  as  to  the  objects  and  character 
of  the  corps  were  verified  in  an  affidavit  by  its 
adjutant. 

Ndrhn  K.C.,  and  Marcy,  for  the  administrator. 

Bowden^  K.C,  and  MaughaUf  for  the  residuary 
legatee. — ^The  corps  is  not  entitled  to  take  the  legacy. 
It  cannot  be  said  that  there  exists  such  a  le«al  entity 
known  to  the  law  as  a  Ckirps  of  Ck>mmissionaires : 
Cdrne  v.  Lang,  8  W.  E.  670,  2  De  G.  F.  &  J.  75 ;  In  r« 
Amoa,  Carrier  v.  Price,  39  W.  E.  650,  [1891]  3  Oh. 
169 ;  In  re  DtOUm,  27  W.  fi.  398,  4  Ex.  D.  54.  The 
corps,  further,  is  not  a  charity.  It  is  not  au  institution 
to  rdieve  poverty,  for  poverty  is  not  one  of  the 
essentials  of  membership  in  it.  It  is  not  either 
necesary  that  the  memben  should  be  sick,  wounded,  or 


maimed  soldiers.  The  gift  being  a  ^;ift  to  an  institu- 
tion which  is  not  charitable,  is  void  as  tending  to 
a  perpetuity :  Thompson  v.  Shake^^r,  8  W.  E.  265, 
1  De  a.  F.  &  J.  399. 

Stamp,  for  one  of  testator's  next-of-kin. 

LeveU,  K.C,  and  Stewart  Smith,  for  Corps  of 
Commissionaires. — ^The  gifcis  good  on  two  grounds. 
First  of  all,  it  may  be  urged  that  the  corps  is  a 
charity.  There  is  certainly  in  its  conception  the  idea 
of  relieving  soldiers.  This  idea  is  certainly  charitable. 
In  the  alternative,  suppose  the  institution  not  to  be  a 
oharitjr.  It  is  a  good  gift  to  au  association  which  can 
deal  with  it  as  it  thinks  fit  and  is  not  prevented  from 
disposing  of  tbe  corpus :  Cocks  v.  Manners,  19  W.  E. 
1066,  L.  E.  12  Eq.  574. 

G.  Cave,  for  another  beneficiary. 

Boiuden,  K,C.,  iu reply. -—The  gift  cannot  be  treated 
as  one  to  the  individuals  who  compose  the  corps.  It 
cannot  be  said  that  an  institution  is  a  charity  because 
it  has  some  features  in  common  with  a  charity. 

Cunnaek  y.  Edwards,  46  W.  E.  99,  [1896]  2  Ch.  679  ; 
Hunter  v.  Attomey-General,  47  W.  E.  673,  [1899] 
A.  C.  309 ;  In  re  Clark's  Trusts,  24  W.  E.  233, 1  Oh.  D. 
497,  were  also  referred  to. 

Cur*  adv.  vuU. 

Bybkb,  J. — ^The  question  is  whether  a  gift  in  the 
will  of  the  testator  is  good  or  bad  as  tending  to  create 
a  perpetuity.  [His  lordship  read  the  words  of  the 
bequest,  and  continued :]  It  is  common  ground  that 
if  tne  legacy  is  one  to  or  in  favour  of  a  charity  it  is 
good.  Although  the  original  intention  of  the  founder 
of  the  Corps  of  CommiBsionaires,  Sir  Edward  Walter, 
as  stated  by  him  in  a  letter  printed  in  the  rules  and 
regulations  of  the  corps,  appear  to  have  been  to  found 
a  charity,  I  do  not  thiuk  that  as  subsequently  and 
at  present  constituted  the  corps  can  be  so  contidered. 
It  is  a  voluntary  association  with  a  somewhat  special 
constitution  for  the  benefit  of  able-bodied  and  disabled 
soldiers  and  sailors  alike,  mainly  supported  by  the 
subscriptions  of  tbe  members,  and  intended  for  their 
benefit.  [His  lordship  stated  the  character  of  the 
corps  as  appearing  in  tbe  evidence,  and  continued :] 
It  is,  I  tmnk,  establisbed  by  the  authorities  that  a 
gift  to  a  perpetual  institution  not  charitable  is  not 
necessarily  bad.  The  test,  or  one  test,  appears  to  be. 
Will  the  legacy  when  paid  be  subject  to  any  trust 
which  will  prevent  the  existiog  members  of  the 
association  from  spending  it  as  they  please  ?  If  not, 
the  gift  is  good,  and  tins  is  so  also  if  the  gift  be 
construed  as  a  gift  to  or  for  the  members  of  the 
association.  On  the  other  hand,  if  it  appears  that  the 
legacy  is  one  which  by  the  terms  of  the  gift,  or  which 
by  reason  of  the  constitution  of  the  association  in 
whose  favour  it  is  made  tends  to  a  perpetuity,  the  gift 
is  bad.  Two  cases  were  especiallv  relied  upon  agi&st 
the  validity  of  the  bequest.  The  first  was  In  re  Button* 
In  that  case  Uie  testator  gave  and  bequeathed  the 
capital  as  well  as  the  income  of  the  proceeds  and 
investments  of  his  trust  estate  unto  the  trustees  for 
the  time  being  of  the  Tunstall  AthensBum  Mechanics' 
Institution  to  be  applied  by  them  towards  the  buildinsr 
fund  in  connection  therewith.  This  bequest  was  held 
invalid  on  the  ground  that  the  money  could  not  be 
appropriated  among  the  members  of  the  society.  The 
second  case  was  In  re  Amos,  There  the  gift  was  "  I 
give,  devise,  and  bequeath  unto  Thomas  Price  the 
property  known  as  27,  Bath-terraoe,  tbe  condition  to 
be  as  follows :  that  the  property  be  left  to  him  for  his 
life  and  tbe  life  of  his  heir,  after  which  it  becomes  the 
property  of  the  Boilermakers  and  Iron  Ship  Builders 
Society."  The  testator  also  gave  £6  a  vear  to  the 
Boilenuakers'  Benevolent   Fund.      North,  J.,   said 
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that  the  gift  here  was  a  gift  beyond  all  qnestton 
tending  to  a  perpetnil^.  It  was  not  intended  for  the 
benefit  of  the  partiooLur  individuals  constituting  the 
society  at  the  time.  Suoh  a  constmction  woald  be 
entirely^  contrary  to  the  testator's  intention.  These 
two  decisions  are  therefore  distinguishable  from  tbe 
present  case  on  the  ground  that  the  gifts  there  created 
or  tended  to  create  perpetuities,  as  they  could  not 
be  divided  among  the  members  of  the  institution 
thereby  intended  to  be  benefited.  In  some  other 
cases,  like  Thompson  ▼.  Shakeapecvr  and  Came  v. 
Long^  the  plain  intention  of  the  testator  as  expressed 
in  we  will  was  not  merely  to  maintain  an  institution, 
but  to  maintain  it  throughout  all  time.  It  was,  says 
the  Lord  Chancellor  in  Thonvpwn  ▼.  ShakeApear^  the 
intention  of  the  testator  tiiat  the  institution  *'  should 
exist  in  sectda  «(scuZon«m."  No  such  intention 
appears  in  the  present  case.  In  support  of  the 
vaUdity  of  the  gift  the  leading  case  relied  on  was 
OockB  Y.  Manners,  In  that  case  there  was  a  gift  to  the 
Dominican  Oonyent  at  Oarisbrooke  payable  to 
the  superior  for  the  time  beinfr,  and  Wiokens, 
y.O.,  in  giving  judgment,  says,  L«  B.  12  Bq.,  at  p. 
586 :  "  The  question  remains  whether  the  gift  to  the 
Dominican  Convent,  which  seemed  to  me  not  charit- 
able, is  void  for  perpetnity.  It  is  argued  that  it  is  a 
gift  in  trust  for  the  purposes  of  a  perpetual  institution, 
and  therefore  on  a  perpetual  trust,  and  Came  v.  Long 
is  relied  upon*  That  case  does  not,  I  conceive,  decide 
that  a  gift  to  a  perpetual  institution  not  charitable  is 
bad— for  instance,  a  sift  to  a  dub,  or  to  a  Umited 
company;  bntmerely  wat  thegift  in  question  was  bad ; 
it  was  a  gift  to  wUoh  the  trustees  could  only  give 
effect  by  nolding  the  property,  which  seems  to  have 
been  all  real  estate,  for  ever,  and  applying  the  income 
aooordinff  to  the  rules.  Nothing  of  that  sort  is 
directed  nere ;  the  gift  is  ordered  to  be  paid  to  the 
superior  for  tiie  time  being,  and  the  superior,  when 
she  receives  it,  will  be  bound  to  account  for  it  to  the 
convent— to  put  it,  so  to  speak,  in  the  common 
chest;  but  when  there  it  will  be  subject  to  no 
trust  which  will  prevent  the  existing  members  of  the 
convent  from  spending  it  as  they  please.  It  would,  I 
hold,  be  an  extreme  stretch  of  the  rule  against 
perpetuity  to  hold  that  it  applied  to  a  case  of  this 
sort"  liiese  observations  seem  to  me  to  be  par* 
ticularly  applicable  to  the  present  case.  The  question 
has  also  been  considered  in  several  Irish  cases  in 
In  re  Ddany's  EitaU,  9  L.  B.  Ir.  226,  31  W.  B. 
Dig.  217;  and  in  In  re  WUkin»on*a  Trusts,  19 
L.  B.  Ix.  63  U  In  the  last-mentioned  case  the 
following  gift  was  held  valid,  *'  I  will,  leave,  and 
bequeath  the  sum  of  £1,000  to  Miss  Sarah  Anne 
Spain,  superioress  of  the  Convent  of  Mercy  at 
^Ikee,  Oounty  dare,  to  and  for  the  purposes  solely  of 
the  said  convent,  or  to  such  other  person  as  may  be 
superioress  of  the  said  convent  at  the  time  of  my 
decease."  In  the  judgment  Delany*a  case  and  the 
case  of  Cocks  v.  Manners  are  referred  to,  and  it  was 
decided  that  the  gif  ft  was  valid  as  there  was  nothing 
to  prevent  the  superioress  from  disposing  of  the 
money.  In  Bradshaw  v.  Jacknwvn,  21  L.  B.  Ir.  12, 
36  W.  B.  Dig.  227,  there  was  a  bequest  to  Mary, 
superioress  of  St.  Anne's  Convent  of  Mercy,  Mohill, 
in  trust  for  the  community  of  the  said  convent  The 
Master  of  the  Bolls  savs:  "I  think  the  community 
of  the  convent  of  Mohill  means  the  persons  for  the 
time  being  who  are  members  of  that  convent, 
and  that  if  the  money  were  once  paid  over  to 
or  in  trust  for  them  there  is  nothing  in  the  wording 
of  the  gift  to  impose  on  the  legatees  any  obli^jation 
to  retain  it  in  spede,  or  to  retain  or  mvest  it  for 
the  future  membcnrs  of  the  community.  They  could 
spend  it  or  invest  it  consistently  with  the  terms  of 
the  bequest»   and   that    is  enough."     Looking   at 


the  constitution  of  the  Corps  of  CommiasioiuBreB, 
I  see  no  intention  that,  apart  from  some  partioolar 
funds,  it  is  intended  to  be  a  perpetual  or  p^rmaneat 
institution  in  the  sense  indicated  ia  some  of  the  author- 
ities. Of  course  its  founder  hoped  that  it  would  lest 
for  many  years,  just  as  when  a  dub  is  fdondeditis 
hoped  and  intended  that  it  shall  be  mora  or  lass 
permanent ;  but  that  is  not  the  kind  of  permaiiaiM^ 
which  is  sufficient  to  make  a  gift  to  an  instttntion  oif 
this  kind  void  for  perpetuity.  Looking  at  the  form  of 
the  gift,  it  is  a  gift  "  for  the  purchase  of  banaoks/' 
and,  having  regard  to  the  constitution  of  the  oorpa,  fk 
seems  to  me  that  the  governing  bodv  could  deal  with 
the  barracks  just  as  they  pleased;  but  the  gift  does 
not  stop  there,  it  goes  on  **  or  in  any  other  way  bene- 
ficial to  that  corps,"  so  there  is  a  complete  diaoretini 
to  the  governing  body  to  apply  the  gift  in  any  way 
they  may  think  best  for  the  benefit  of  the  institution. 
The  solution  of  the  question  may  be  shortly  stated 
thus:  "If  andsofar  asthe  objects  of  the  institntioa 
are  charitable  the  gift  is  good,  and  if  and  so  far  as 
they  are  not  charitable,  still  it  is  a  good  gift  accord- 
ing to  the  authorittes,  as  it  does  not  create  or  tend  to 
create  a  perpetuity,  because  it  is  in  the  power  of  the 
governing  body  to  deal  with  the  bequest  as  they  liksb 
I  am  not  concerned  in  the  way  in  which  they  may 
deal  with  it."  His  lordship  made  a  declaration  that 
the  gift  under  the  will  to  the  Corps  of  Commissiimaiies 
constituted  a  valid  bequest. 

Solidtorsy  H.  J.  Nortk;  TyrreU  Lewis,  Lewis,  A 
Broadbwi;  8oames,  Edwards,  &  Jones;  Spencer,  Cka^ 
man,  A  Co.,  for  Kinneir  &  Co  ,  Swindon. 


K.  B.  Div.  1  T««-*  QA 

(Kennedy  and  PhiUimore,  JJ.)  /  '^^^^  ^• 

Davidsson  v.  Hill,  (a.) 
Negligeno^^Injtury  causing  deaih — Alien — Negligence  o/ 
BriUsh  sakjed — Cause  of  action  outside  jurisdictioH'' 
Fatal  Accidents  Acts,  1846  and  1864  (9  cfe  10  Vict,  c 
93;  27<£;28  Vict,  c,  95). 

An  action  will  lie  in  England,  under  the  provisions  of 
the  Fatal  Accidents  Acts,  1846  and  1864,  by  the  widow 
of  an  alien  whose  deaih  has  been  caused  on  the  high  seat 
when  navigating  a  ship  of  his  own  country,  againU  on 
English  oumer  of  a  British  ship  wJiose  servants  havs 
negligently  caused  the  collision  and  consequent  decUh, 

Adam  v.  The  BiitiBh  and  Foreign  Sieamship  Cd, 
[1898]  2  Q.  B.  430,  47  W.  B.  Dig.  139  disapproved. 

Point  of  law. 

An  action  was  brought  by  the  plaintiff,  a  widow,  to 
recover  damages  from  the  defendants  for  the  death  of 
her  husband,  who  had  been  killed  owing  to  tiis 
negligence  of  the  defendants  or  their  servants. 

The  case  was  set  down  to  be  heard  upon  a  point  of 
law  arising  upon  the  following  agreed  statement  of 
facts: 

Between  2  and  3  a.m.  on  the  1 1th  of  August,  1900, 
a  coUlBion  occurred  on  the  high  seas  between  the 
defendants'  steamship  Exeter  CSy  and  the  Norwegian 
barque  Batata.  Shortly  after  the  colliaion,  and  in 
consequence  thereof,  The  Batata  sunk,  and  Jdisn 
Davidsson,  a  Norwegian  suoject,  employed  as  sail- 
maker  on  board  The  Batata,  and  another  man,  also  a 
Norwegian  subject,  were  drowned. 

The  collision  and  the  consequent  diowsdnf  of 
Johan  Davidsson  were  solely  caused  by  the  neghgent 

(a.)  Reported  by  C.  G.  Wilbraham,  Esq.,  Barrister- 
at*-Law. 
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naTigatioii  of  The  Exeter  City  by  the  defendants' 
seryants* 

The  plaintiff,  Joieflna  Davidiiion,  is  the  lawful 
widow  of  Johan  Davidsson,  deceased,  and  brings  this 
aotion  under  the  provisions  of  9  &  10  Vioi  o.  93  and 
27  &  28  Viot.  c.  96,  on  behalf  of  herself  and  the  six 
children  lawfully  begotten  of  herself  and  Johan 
Davidsson,  deceased,  to  recover  compensation  for  his 
death*  There  is  no  executor  or  administrator  of 
Johan  Davidsson,  deceased. 

The  question  for  the  court  was  whether  upon  the 
facts  stated  above  the  plaintiff  was  entitled  to  recover 
damaices  in  this  action. 

Section  1  of  the  Fatal  Accidents  Act,  1846  (Lord 
Oampbell's  Act),  enacts  "That  whensoever  the  death 
of  a  person  shall  be  caused  by  wroogful  act,  neglect, 
or  default,  and  the  act,  neglect,  or  cfofault  is  such  as 
would  (if  death  had  not  ensued)  have  entitled  the 
party  injured  to  maintsin  an  action  and  recover 
damages  in  respect  thereof,  then  and  in  every  such 
case  the  person  who  would  have  been  liable  if  death  had 
not  ensued  shall  be  liable  to  an  action  for  damages, 
notwithstanding  the  death  of  the  person  injured,  and 
although  the  death  shall  have  been  caused  under  such 
dronmstances  as  amount  in  law  to  felony." 

HamOUmy  K.C.  {Stokes  with  him),  for  the  plaintiff. 
— If  the  deceased  had  not  been  killed,  but  only  injured, 
he  would  have  had  a  right  of  action.  Tlie  decision  of 
Darlinir,  J.,  in  Adam  v.  British  and  Foreign  Steamship 
Co.,  [1898]  2  a  B.  430,  47  W.  B.  Dig.  139.  is  against 
the  plaintiff's  claim,  but  the  current  of  decisions  before 
that  case  was  opposed  to  that  decision:  i^e  The 
Gulc^faxe,  17  W.  B.  678,  L.  B.  2  A.  &  B.  326 ;  The 
JBxpiorer,  19  W.  B.  166,  L.  B.  3  A.  &  £.  289 ;  The 
Franconia,  26  W.  B.  796,  2  P.  D.  163 ;  Harris  v. 
Ovmers  of  The  Franconia,  2  0.  P.  D.  173,  26  W.  B. 
Dig.  209/  The  Vera  Cruz,  32  W.  B.  783,  33  lb.  477, 
9  ]?.  D.  88,  at  p  96,  10  App.  Gas.  69 ;  Colquhoun  v. 
Eeddon,  38  W.  B.  366,  24  a  B.  D.  149 ;  Jefferys  v. 
Boosey,  4  H.  L.  Gas.  816,  3  W.  B.  Ddg.  166 ;  Bout- 
ledge  V.  Low,  16  W.  B.  1081.  L.  B.  3  H.  L.  100;  Le 
Mesurier  v.  Le  Mesurier,  [1896]  A.  G.  617. 

BaUoeh  {Laing,  K.C.,  with  him),  for  the  defendants. 
— It  must  not  be  assumed  that  the  Legislature 
legislates  for  foreigners  unless  express  words  are  used 
showing  that  such  is  its  intention :  see  Cope  v.  Doherty, 
6  W.  B.  637,  696,  4  K.  &  J.  367,  2  De  Qex.  614 ;  The 
Wild  Banger,  11  W.  B.  256,  Lush.  663;  The  Amalia, 
13  W.  B.  Ill,  Br.  &  Lush.  161 ;  The  Zollverein,  4  W.  B. 
665,  Swab.  96;  General  Iron  Screw  Cullier  Co.  v. 
Schurmans,  8  W.  B.  732.  1  J.  &  H.  180.  Before  the 
Fatal  Accidents  Act,  1846,  the  plaintiff  would  have 
had  no  right  of  action  l^  En^i&  law  or  by  the  law 
maritime  as  administered  in  England.  No  express 
words  including  foreigners  having  been  used  in  the 
Act  it  cannot  be  held  to  apply  to  K>reigners« 

ExiTNXDY,  J.^In  this  case  I  am  of  opinion  that  the 
plaintiff  is  entitled  to  our  judgment.  U  the  deceased 
seaman,  who  came  to  his  death  through  the  negUgenoe 
of  the  defendants'  servants,  had  beoi  a  British  subject, 
no  doubt,  in  mv  view,  could  have  arisen  as  to  the 
right  of  the  widow  to  maintain  such  an  action  as  the 
present.  The  action  is  an  action  in  tort.  The  de- 
fendants, whose  servants  occasioned  tiie  death,  af  e 
British  subjects,  and  were  at  the  time  navigating  the 
British  ship,  the  property  of  the  defendants.  Their 
negligence,  and  the  consec|nent  death  of  the  seaman 
by  drowniog,  which  give  rise  to  the  claims,  both  took 
place  on  the  high  seas,  "  which,"  to  quote  the  language 
of  Brett»  I1.J.,  in  the  Chartered  Mercantile  Bank 
of  India  v.  Netherlands  India  Steam  Navigation  Co,, 
31  W.  B.  446, 10  Q.  B.  D.  621,  at  p.  637.  "  is  the 
common  ground  of  all  ooontries,"  and  therefore,  as  he 


proceeds  to  state,  the  weU-known  rule  in  the  case  of 
actions  of  tort  with  regard  to  the  exclusive  jurisdiction 
of  a  foreign  country  does  not  apply.  Does  it  make  any 
difference  that  the  deceased  was  not  a  British  subject, 
but  a  Norwegian  subject  P  The  contention  put 
forward  on  behalf  of  the  defendants  is  that  the 
foreign  nationality  makes  all  the  difference.  Now, 
in  considering  how  this  stands,  it  is,  I  think,  not 
irrelevant  to  point  out  that,  if  the  deceased  had  only 
been  damaged  by  the  negligence  of  the  defendants' 
servants  and  not  drowned,  he  could  have  presented 
an  action  for  negligence  in  the  "High  Oourt  of  Justice 
if  it  be  assumed,  as  it  properly  must  be  in  order  to 
test  the  right,  that  the  presence  of  the  defendants  in 
,  this  country,  and  therefore  within  the  jurisdiction, 
had  prevented  any  technical  difficulty  arising  as  to 
the  service  of  the  proceedings  against  them.  He 
could  equally  have  maintained  his  action  if,  drcum- 
stanoes  bein|;  otherwise  the  same,  the  defendants, 
instead  of  beiDg  British  subjects,  had  been  foreigners  : 
see  the  judgment  of  Brett,  L.J.,  in  the  Chartered 
Mercantile  Bank  of  India  v.  Netherlands  India  Steam 
Navigation  Co,,  at  p.  637,  and  the  judgment 
of  Sir  Bobert  Phillimore  in  The  Leon,  29  W.  B. 
916,  6  P.  D.  148,  citing  the  earlier  decisions  of  Dr. 
Ludungton  in  The  Wud  Banger  and  The  Zollverein, 
If  this  be  so,  it  would  seem  to  be  rather  a  stranse 
thinff  that  the  forei^  nationality  of  the  sufferer  by 
another's  negligence  m  no  way  prejudices  his  right 
of  aotion  here  if  he  is  only  hurt  and  not  killed,  yet 
that,  if  he  is  killed,  it  should  form,  the  drcumstancee 
beinff  otherwise  identical,  an  abisolute  bar  to  any 
relief  of  the  sufferer's  family  under  these  Acts. 
The  Acts  are  Acts  the  express  object  of  which  is  to 
create  a  liability  to  an  action  for  damages  whenever 
the  act,  neglect,  or  default  which  causes  the  death  is 
such  as  would,  if  death  had  not  ensued,  have 
entitled  the  party  injured  to  maintain  an  action  and 
recover  damaffes  in  respect  thereof.  It  is  contended, 
however,  by  tne  defendants  that  such  is  the  law,  and 
thenound  upon  which  it  is  based  is  that  the  Fatal 
Accidents  Acts,  1846  and  1864  (9  &  10  Vict.  c.  93; 
27  &  28  Vict.  c.  96),  must  be  understood  as  applicable 
only  to  British  subjects  and  those  persons,  whatever 
their  nationality,  who  are  actually  within  the  terri- 
torial jurisdiction  of  the  British  Grown.  13ie 
deceased  man,  Johan  Davidsson,  was  a  Norwegian 
subject,  and,  as  I  understand  the  statement  of 
counsel,  had  his  home  with  his  family  in  Norway.  The 
defendants  properly  rely  on  a  recent  decision  of  my 
brother  Darling  m  Adam  v.  British  and  Foreijgn 
Steamship  Co,  and  there  is  no  doubt  we  cannot  decide 
in  favour  of  the  plaintiff  in  the  present  case  without 
disagreeing  with  Darling,  J.,  in  regard  to  that 
jud^nent.  It  becomes,  therefore,  my  dui^  respect- 
fully to  consider  the  grounds  upon  wnioh  it  is  based 
and  to  state  why  I  feel  myself  compelled  to  diffisr  from 
his  decision.  The  drcimistances  were  substantially* 
identical  vdih  those  of  this  case.  The  learned  judse 
in  his  judgment  agreed  that  "  there  can  be  no  doubt 
that  had  the  deceased  man  been  an  Boglish  subject 
the  action  would  have  lain,  notwithstanding  that  the 
negligence  and  death  both  occurred  upon  the  high 
seas."  He  decided  against  the  plaintiff,  on  tue 
grotmd,  as  he  stated  at  p.  433,  that  *'  it  is  a  principle 
of  our  law  that  Acts  of  Parliament  do  not  apply  to 
aliens,  at  least  if  they  be  not  even  tempmnly 
resident  in  ttoB  country,  unless  the  language 
of  Uie  statute  expressly  refers  to  them."  In 
a  later  psssage  in  his  judgment,  at  p.  434,  the 
proposition  is  stated  in  a  somewhat  modified  form, 
**  The  intention  of  the  Legislature  is  to  be  collected 
from  the  statute,  and  I  see  no  implied,  and  certainly 
no  eororess,  intention  to  give  to  foreifi^iers  out  of  the 
jurisdiction    a  tight   of  aotion  which  even  Btitiah 
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subieots  had  Dot  until  the  passixig  of  9  &  10  Viot.  o. 
93.*  In  support  of  the  proposition  thus  laid  down 
my  brother  Darling  cites  passages  from  the  judgments 
of  Dr.  Lushington  in  The  Zollverein^  of  Jervis,  0.  J., 
in  Jefferya  v.  Booaey,  and  of  Lord  Esher  in  Colquhoun 
V.  Heddon,  I  venture  to  think  that  it  is  very  important, 
in  order  to  jud^e  rightly  of  the  applioability  of  these 
expressions  of  judicial  opinion  to  other  oases,  to  pay 
careful  attention  to  the  kind  of  case  which  in  each 
instance  gave  occasion  for  the  utterance  of  them. 
Before  proceeding  in  this  direction  I  will  only 
remark  in  passing  that  in  BouUedge  v.  Low 
Lord  Wtistbury  expressed  his  dissent  from  the 
reasoning  in  Jefferys  v.  Boosey,  the  sum  of  which 
he  states  to  be  '*the  condnsion  that  a  British 
statute  must  be  coosidered  as  legislation  for  British 
subjects  only  unless  there  are  special  grounds  for  infer- 
ring that  the  statute  was  intended  to  have  a  wider 
operation " ;  and  that  Lord  Brougham  in  his  judg" 
m.eiit  in.  Jefferys  v.  Boosey,  4  H.  L.  Oas.,  at  p.  970,  states 
the  law  in  more  guarded  terms  than  those  quoted  from 
the  judgment  of  the  Chief  Justice.  "  (Generally,"  he 
says,  *'  we  must  assume  that  the  Legislature  coiifines 
its  enactments  to  its  own  subjects  over  whom  it  has 
authority,  and  to  whom  it  owes  a  duty  in  return  for 
their  obedieuce.  Nothixig  is  more  dear  than  that  it 
may  also  extend  its  provisions  to  foreigners  in  certain 
cases,  and  may,  without  express  words,  make  it 
appear  that  such  is  the  intendment  of  its  provisioBs. 
But  the  presumption  is  rather  against  the  extension, 
and  the  proof  of  it  is  rather  upon  those  who  would 
maintain  such  to  be  the  meaning  of  the  enactments.*' 
If,  now,  we  look  at  the  cases  in  which  the  iudidal 
dida  in  question  have  been  uttered,  we  nnd,  in 
my  opinion,  that  the  statutory  enactment  under  con- 
sideration was  one  which  related  to  matter  of  a  special 
and  exceptional  kind.  In  Jefferys  v.  Boosey  the  Act 
under  ccmsideration  was  8  Anne,  c.  19,  creating  special 
and  peculiar  property  in  literary  productions  called 
copyright ;  in  OolquJioun  v.  Heddon  the  statute  was  an 
income  tax  Act;  in  The  ZoUverein  the  prindpal 
statutory  jprovision  in  view  was  secdou  296  of  the 
Merchant  Shipping  Act,  1864,  which  imposed  a  du^ 
in  regard  to  navigation,  which,  as  not  being  imposed 

Sthe  maritime  law,  could  notbe  hdd  in  the  Court 
Admiralty  to  bind  a  fordgn  vessd.  So,  again,  in 
the  case  of  Oope  v.  Doherty  the  statutory  provisions 
under  consideration^  the  Merchant  Shipping  Act, 
1854,  Part  IX.,  were  provisions  of  a  peculiar  character 
in  so  far  as  they  placed  a  restriction,  limiting  liability, 
upon  the  generallaw  of  nations.  Under  that  general 
law  the  owners  of  a  ship  injured  by  the  negligent 
navigation  of  another  are  entitied  to  full  damages ;  but 
to  hold  the  provisions  of  the  Act  which  created  this 
pecvdiar  restriction  as  intended  to  apply  to 
fordgners  would  be,  as  Wood,  V.C,  puts  it  in  his 
judgment,  **  an  attempt  on  the  part  of  tiie  British 
Parliament  to  legislate  for  foreigners  by  taking  away 
those  rights  and  privileges  which  they  enjoy  by 
the  general  law,  wnich  gives  full  compensation  for 
damages."  The  bads  of  the  daim  to  which  the  Fatal 
Acddents  Acts  give  statutory  authority  is  negligence 
causing  an  injury,  and  that  is  a  wrong  which  I  believe 
the  law  of  eve^  dvilized  country  treats  as  an  action- 
able wrong.  They  create,  no  doubt,  a  new  cause  of 
action  {dMper  Lord  Selbome  and  Lord  Bladcbum  in 
The  Vera  Oruz),  for  previoudy  the  rdatives  of  the 
deceased  would  not  in  England  sue  the  wrongdoer, 
tiie  measure  of  damages  is  not  the  snme  as  in  an 
action  by  the  injured  man,  and  his  death  is  an 
essential  constituent  of  the  right  of  action.  None  the 
less,  as  I  venture  to  think,  is  it  true  to  say  that  in 
substance  the  purpose  and  effect  of  the  legislation  is 
to  extend  the  area  of  reparation  for  a  wrong  which 
dvilized  nations  troat  as  an  actionable  wrong ;  indeed, 


the  right  of  redress  given  is,  in  a  sense,  acoordins  to 
the  ddoisions  of  the  Qaeen's  Bench  (Blaakbam  and 
Lush,  JJ.)  in  Bead  v.  The  Great  Eastern  Bailway  Co., 
16  W.  B.  1040,  L.  B.  3  Q.  B.  555,  and  the  Queen's 
Bench  Dividon  in  Griffiths  v.   Earl  of  Dudley^  30 
W.  B.  797,  9  Q.  B.  D.  357,  so  far  identified  witu  1^« 
right  of  the  injured  man  that,  if  death  ensues  af  tf^r  he 
has  sued  and  recovered  damages,  the  relations  have 
no  cause  of  action  under  this  legislation.    It  see  .us  to 
me,  under  dl  tiie  circumstances  and  looking  at  tJhe 
subject-matter,  more  reasonable  to  hold  that  Parlia- 
ment did  intend  to  confer  the  benefit  of  this  legtdation 
upon  fordgners  as  wdl  as  upon  subjects,  and  certainly 
that  as   against  an   Ecjglish  wrongdoer   foreignen 
might  yna^^t-^'*'  an  action   under   the   statutes    in 
question.    It  is  not  neoessu^  to  dedde  whether  the 
action  could  be  mdntained  in  the  English  courts  in 
the  case  of  death  occurring  throueh  negligence  in  a 
collision  on  the  high  seas  when  both  parties  were 
foreigners,  or  when  the  wrongdoers  were  foreign  siad 
the   suffnrar  English.     Here  the  plaintiff  seeks  to 
enforce  her  daim  agdnst  an  English  subject,  and  I 
cannot  see  why  she  should  not  do  so.    If  die  cannot 
enforce  her  daim,  we  should  have  this  anomaly,  as  it 
seems   to  me— if  a   foreigner  and   an   Englishman 
serving  on  the  same  ship  were  both  drowned  on  the 
high  seas  by  the  same  collision  negligentiy  caused  by 
an  English  vessd,  the  widow  of  the  one  could,  and 
the  other  could  not,  obtain  from  the  owners  of  the 
ship  in  fault  that  reparation  whidi  our  legidation  in 
these  statutes  has  dedared  to  be  just    Let  me  add 
that  the  view  which  I  take  has  the  weighty  authority 
of   Sir    Bobert   Phillimore   in    The  Explorer    after 
argument*    The  deddon  in    77ie  Eaplev^   was   no 
doubt   overruled    by   the    Court   of    Appeal    and 
the  House  of  Lords  in  The  Vera  Cruz,  but,  as  I 
understand  the  judgment  of  the  House  of  Lords, 
on   a   different     point    altoj^ther^— viz.,    that    the 
Court  of  Admkdty  had  no  jurisdiction  to  entertain 
an  action  in  rem  for  loss  of  life  under  Lord  Camp- 
bell's Act    And  it  is  not,  I  think,  wholly  undeserving 
of  notice  that  in  the  case  of  The  Bernina,  35  W.  E.  214, 
12  P.  D.  58,  36  W.  B,  870,  13  App.  Cas.  1,  which  was 
litigated  in  1886-87— t.e.,  two  years  after  the  decision 
in  The  Vera  Orm,  and  was  earned  up  to  the  Hoose 
of  Lords,  one  of  the  two  successful  claimants  of 
damages  under  Lord  Campbell's  Act  in  an  action  in 
personam  against  the  owners  of  the  wrongdoing  ship 
was  one   fiabiba   Harone  Toeg,   of   Baghdad,  the 
mother  of  Moses  Aaron  Toeg,  a  passenger  on  a  ship 
from  London  to  Bushire,  who  lost  his  life  in  tab 
coUidon  caused  by  the  negligence  of  the  defendants* 
servants  in  the  course  of  the  voyage,  and  who,  as  I 
presume  from  his  name  and  his  mother's  nationality, 
was  himsdf  a  foreigner.    No  question  of  her  right 
to  recover  on  the  ground  of  nationality  dther  of 
hersdf    or   of    the   deceased   was   raised    by   the 
defendants,  and,  therefore,  the  case  is  not  in  any 
sense  a  deddon  in  favour  of  the  right 

Phillimobe,  J.—I  agree  with  the  judgment  of  my 
learned  brother.  We  have  had  to  determine  whether 
a  foreigner  the  widow  of  a  foreign  seaman,  killed  on 
the  high  seas  when  navigating  on  board  one  of  the 
ships  of  his  own  country  by  a  cdlidon  between  his 
ship  and  a  British  ship,  can  maintain  an  action  in 
England  against  the  English  owners  of  the  British 
ship  for  the  negligence  of  thdr  servants  in  causing  the 
colndon  and  deaui. 

I  start  with  the  proposition  that  if  the  man  had 
not  been  killed,  but  only  injured,  he  during  his  life 
could  have  maintained  an  action  for  damages,  sooh 
an  action  bdng  maintainable  by  the  kx  fori  and  by 
the  lex  led  culicti  oommissit  whether  the  locus  M 
rc^garded  as  English  or  British  territory  or  as  the 
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tli6  ^  high  seas  over  which  maritime  law  or 
maritime  law  as  administered  in  this  oountry  prevails. 
As  regards  English  or  BritL^  territory  this  is  common 
knowledge.  That  snoh  a  tort  would  also  be  action- 
able by  the  law  muitime  as  administeored  in  this 
oonntry  is  shown  by  TJie  Buckers,  4  Gh.  Bob.  73,  and 
by  other  cases  which  I  am  about  to  cite.  I  have  no 
doubt  that  other  countries  administer  the  law  maritime 
in  the  same  way.  For  some  proof  of  it  I  cite  the 
observations  in  tbe  American  cases  of  The  Bel/aatf  7 
Wallace  624;  Ex  parU  ChrcUm,  14  Otto  515.  This 
not  beingan  action  in  rem,  it  is  not  necessary  to  show 
that  the  High  Gourt  of  Admiralty  would,  while  there 
"^as  such  a  separate  court,  have  had  jurisdiction.  But 
I  have  no  doubt  that  it  would.  The  principle  of  the 
decision  in  The  Zeta,  [1893]  App.  Gat.  468,  and  the 
reasoning  of  Lord  Herscheli,  in  whose  judgment  all 
previous  oases  are  cited,  the  language  of  my  brother 
Bruce  in  The  Theta,  [1893]  P.  468,  and  the  settled 
practice  of  the  Admiralty  Division  to  allow  in  proper 
oases  such  actions  in  rem  have  concluded  the  question, 
the  true  key  to  which  might  have  been  found  long 
ago  in  the  language  of  Dr.  Lushington  in  The  Sarah, 
liush.  549. 

I  have  hitherto  not  considered  one  possible  le»  loci, 
the  law  of  the  foreign  ship,  in  this  instance  that  of 
Norway.  If  such  a  tort  were  not  actionable  by  the 
law  of  Norway,  it  would  be  necessary  to  consider 
which  was  the  law  applicable,  whether  that  of  the 
British  ship  on  which  the  act  of  negligence  was 
committed  or  that  of  the  Norwegian  ship  on 
which  the  act  was  felt,  or  whether,  as  his  death  was 
in  the  sea  by  drowning,  general  maritime  law  as 
admimstered  in  the  Bnglish  courts  should  apply. 
This  matter  underwent  great  discusiion  in  Beg,  v. 
Keyn,  2  Ex.  D.  63,  25  W.  B.  Dig.  87.  It  will  be 
found  treated  of  in  the  separate  judgments  of  Lindley, 
J.,  at  p.  98,  of  Danman,  J.,  at  pp.  101  to  107,  Brett, 
J.,  at  p.  148,  Bramwell,  J.,  at  p.  150,  Lord  Goleridge, 
CJm  at  p.  158,  and  of  Gockbum,  L.G. J.,  at  pp.  232 
to  238.  It  would  be  necessary  also  to  consider  the 
case  of  The  Lean,  29  W.  B.  916,  6  P.  D.  148,  but  till  it 
is  otherwise  pleaded  and  proved  I  take  tiie  law  of 
Norway  to  be  the  same  as  our  own. 

Havmg  thus  established  my  first  proposition,  that 
an  injured  man  could  have  maintains  during  his  life 
an  action  for  damagei  ia  such  a  case  as  the  present, 
I  come  to  apply  the  Fatal  Accidents  Act,  1846. 
[After  citing  section  1  of  the  statute,  his  lordship 
proceeded :  J  These  words  are  wide  enough ;  and  no 
one  doubts  that  they  apply  to  foreigners  in  England 
or  to  British  seamen,  as  against  British  shipowners 
on  the  high  seas.  There  is  the  lex  fori,  and  if  the 
tort  be  held  to  be  done  on  the  British  ship  the  lex  loci. 
It  has  not  been  pleaded  that  the  law  of  Norwav  differs 
in  this  respect  from  ours ;  and  I  leave,  as  before,  the 
possible  consequences  of  such  a  state  of  things  out  of 
consideration.  If  the  lex  loci  be  the  law  maritime, 
I  am  not  sure  that  it  must  not  now  be  held  that  the 
injury  done  to  the  relatives  of  the  dead  man  by  lolling 
the  bread  winner  is  tobe  deemed  an  actionable  tort  by  the 
law  maritime.  The  reasoniug:  of  the  Supreme  Oourt  of 
the  United  States  in  the  case  of  Ex  parte  Gordon,  and  the 
fact  that  by  the  law  of  Scotland,  and,  I  believe,  now 
the  law  of  many  civilized  countries — e,g,,  the  United 
States,  France  (see  Zachaiise  (ed.  1878),  vol.  4,  p.  17), 
and  Germany,  as  I  am  informed,  this  action  lies, 
lead  me  to  think  that  if  at  one  time  this  tort  was  not 
actionable  by  the  law  maritime  it  may  yet  well  be 
actionable  now. 

I  have  still  to  consider  the  decision  and  reasoning 
of  my  brother  Darling  in  Adam  v.  British  and 
Foreign  Steamehip  Co,  That  decision  is  in  point, 
and  if  we  decide  now  in  favour  of  the  plain- 
tiff we  must  disagree  with  it    It  rests  mainly,  Ij 


think,  upon  the  principle  that  Acts  of  Parliament  are 
to  be  deemed  not  to  apply  to  non-resident  aliens  un- 
less the  court  is  compelled  so  to  apply  them.  There 
are  a  number  of  decisions  upon  the  construction  of 
the  Merchant  Shipping  Act  of  1854,  which  set  forth 
this  principle  as  applicable  to  the  construction  of 
statutes  imposing  a  burden  upon  a  foreigner. 
Perhaps  the  strongest  of  these  is  Cope  v.  Doherty  ;  but 
even  in  this  case  the  reservation  of  Knight  Bruce, 
L.J.,  at  p.  621,  would  make  me  pause.  Oa  the  other 
hand,  where  it  is  a  case  of  giving  a  remedy  to  a 
foreigner,  the  decision  of  Dr.  Lushington  in  T?ie 
Milford,  Swab.  362,  and  the  constant  practice  which 
has  followed  up  that  decision  is  ^e  other  way. 
The  latter  position  is,  I  think,  sound.  Otu:  courts  are 
not  only  open,  but  open  equally  to  foreigners  as  to 
British  subjects ;  and  foreigners  who  have  the  benefit 
of  the  English  conmion  law  have  also  the  benefit  of 
English  statutes.  At  any  rate  where  a  statute  brings 
the  English  law  into  harmony  with  the  law  of  the 
foreigner  as  in  the  case  of  The  Milford,  I  think  this 
must  be  so.  If  an  Englishman  on  board  a  foreign 
ship  or  a  foreigner  on  board  a  British  ship  is  nm 
down  by  a  British  ship  upon  the  high  seas  it  seems 
almost  certain  that  an  action  would  Ue.  Are  the 
representatives  of  a  foreigner  on  board  a  nhip  of  his 
own  nationality  whose  national  law  would  probably 

five  them  at  least  as  good  a  remedy  as  that  given 
y  the  Fatal  Accidents  Act  to  be  deprived  of  their 
right  to  recover  because  they  must  have  recourse  to 
statute  law  instead  of  to  unwritten  common  law  ?    I 
think  not    Is  the  law  to  be  different  for  a  Scotch 
owner  of  a  British  ship,  and  can  it  be  that  as  against 
the  owner  in  this  case,  if  he  were  a  Scotchman,  the 
foreigner  could  maintain  an  action  because  the  law  of 
solatium  is  part  of  the  common  law  of  Scotland,  but 
as  against  an  English  owner  he  cannot,  because  the 
Fatal  Accidents  Act  is  a  statutory  addition  to  the 
conmion  law  of  England  ?    I  think  not.    There  must 
be  judgment  for  the  plaintiff. 
Judgment  for  the  plaintiff* 
Solicitors  for  the  plaintiff,  Stokes  &  Stokes, 
Solicitors  for  the  defendants,  Ince,  Colt,  <k  Ince, 


May  18. 


G.  G.  B.  \ 

(Lord  Alverstone,  L.G.J.,  and  I 

Mathew,  Wills,  Grantham,  ( 

and  Bigham,  JJ.)  ) 

Bex  v.  Gosnett.  (a.) 

Criminal  law— Obtaining  good^  by  false  pretences— Part- 

ing  with  poBsession — Goods  loaded  on  prisoner's  van 

before  false  pretence— Cheque  for  balance  dishonoured. 

The  prisoner  agreed  to  purchcue  a  quantity  of  old  iron 

from  the  prosecutor,  and  paid  a  deposit  of  ten  shillings. 

The  next  day  he  came  with  a  cart  and  man  to  fetch  the 

iron  away,  and  said,  **  /  wiU  pay  you  the  remainder  of 

the  money  when  I  have  loaded  Vie  iron,**     The  iron 

having  been  placed  in  the  cart,  the  prisoner  rstumed  to 

prosecutor's  house  and  gave  him  a  cheque  for  the  balance, 

which  was  subsequently  dishonoured. 

Held,  that  there  was  evidence  upon  which  the  jury 
might  find  that  the  goods  were  obtained  by  falw  pretence, 
as  the  prosecutor  did  not  intend  to  part  unth  the  goods 
until  after  he  had  received  the  cheque, 

Gase  stated  by  the  deputy-ohairman  of  the  Worces- 
tershire Quarter  Sessions  on  the  trial  of  an  indictment 

(a.)  Eeported  by  Erskinb  Bmd,  Esq.,  Barrister- 
at-Law. 
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againtt  Thomas  Oomatt,  the  def  eadant,  %t  the  April 
qoATter  seaaioiui. 

The  indictment  ohac^fed  the  defendant  with 
obtaining  1  ton  5  owt.  of  iron  from  the  prooeoator  by 
false  pretenoes. 

The  prosecutor  was  a  fanner  and  had  about  his 
premises  a  quantity  of  old  iron  which  the  defendant, 
on  the  Ist  of  January  last,  agreed  to  buy  for  £1  17s. 

The  sum  of  ten  shillings  was  paid  on  account,  and  the 
balance  was  agreed  to  be  paid  when  the  iron  was 
fetched  away. 

No  part  of  the  iron  was  taken  away,  but  on  the 
following  day  the  defendant  called  at  the  prose- 
cutor's house  with  a  pony  and  cart  accom- 
panied by  another  man.  The  defendant  said, 
'*I  have  come  for  the  iron.  Shall  you  be  about 
presently?  I  will  pay  you  the  remainder  of  the 
money  when  I  haye  loaded  the  iron."  After  a 
short  interval,  during  which  the  prisoner  left 
for  the  purpose  of  loading  the  iron,  he  returned 
to  the  house  and  said  he  wished  to  write  a  cheque. 
The  prosecutor  said,  "Surely  you  don't  want  to 
write  a  cheque  for  that  small  amount  P  "  The  prisoner 
replied,  "I  am  wdl  known  in  Pershore,"  and 
mentioned  the  names  of  two  gentlemen,  one  of  whom 
was  known  to  the  prosecuted.  On  the  prosecutor's 
statins  that  the  defendant  was  a  stranger  to  him,  he 
replied,  "  I  have  a  banUng  account  and  it  will  be  all 
right,"  and  he  then  wrote  out  a  cheque  for  £1  7s. 
drawn  on  Messrs.  Lechmare  &  Oo.'s  bank  at  Tewkes- 
bury, which  he  handed  to  the  prosecutor. 

The  prosecutor  stated  in  evidence  that  he  only 
parted  with  the  iron  on  the  representation  that  the 
cheque  was  all  right.  When  the  defendant  went  into 
the  house  to  write  the  cheque  the  iron  was  not  com- 
pletely loaded.  There  were  a  few  pieces  on  the 
ground  which  his  assistant  put  on  to  the  cart,  but  by 
tiie  time  the  prosecutor  and  the  defendant  came  out  of 
the  house^  after  the  cheque  had  been  delivered  to  him, 
the  cart  and  its  load  had  just  reached  the  publio  road, 
and  were  subsequently  taken  away  by  the  defendant. 

The  cheque  was  dishonoured ;  and  it  was  proved 
that  though  the  defendant  had  at  one  time  had  a 
small  account  at  the  Tewkesbury  Bank,  which  was 
opened  on  the  3rd  of  August,  1899,  such  account  was 
dosed  on  the  31st  of  October,  1899,  by  order  of  the 
managers,  and  that  notice  of  the  closing  of  the  account 
was  communicated  to  the  defendant. 

The  jury  found,  in  answer  to  questions  put  to  them, 
(1)  that  the  intention  of  the  parties  was  that  the  iron 
should  remain  the  prosecntorni  property  till  the  whole 
of  the  purchase-money  had  been  paid ;  (2)  that  the 
prosecutor  had  not  parted  with  possession  or  contirol 
of  the  goods  at  the  time  when  the  cheque  was 
tendered;  (3)  that  the  defendant  was  aware  that  his 
banking  account  had  been  dosed  in  October,  1899,  and 
that  the  cheque  which  he  drew  would  not  be  honoured ; 
(4)  that  the  prosecutor  parted  with  the  iron  by  means 
of  the  false  statements  made  tohim  with  reference  to  the 
banking  account  and  cheque ;  and  (5)  that  the  defend- 
ant intended  throughout  to  defraud  the  prosecutor. 
They  accordingly  returned  a  verdict  of  guilty. 

The  question  for  the  opinion  of  the  court  was 
whether,  upon  the  facts  and  the  finding  of  the  jury, 
the  defendant  was  rightiy  convicted. 

Sherwood,  for  the  defendant. — ^There  is  no  evidence 
to  support  a  conviction,  because  the  property  in  the 
iron  had  already  passed  when  the  cheque  was  tendered. 
If  the  defendant  committed  any  offence  it  was  that  of 
obtaining  credit  by  means  of  fraud  within  the  mischief 
of  section  13,  sub-section  1,  of  the  Debtors  Act,  1869 : 
see  Meg.  v.  Jonea,  46  W.  B.  191,  [1898]  1  Q.  B.  119. 

cA.  B.  MaUhews,  for  the  prosecution,  was  not 
heard. 


The  Oottbt  gave  judgment  for  the  Grown. 

Lord  Alvbestonb,  L.C.  J.— It  was  argued  by  Mr. 
Sherwood  on  behalf  of  the  defendant  that  there  was 
no  evidence  that  the  defendant  had  obtained  the  iron 
by  means  of  a  false  pretoioe,  because  he  said  it  was  a 
fair  inference  to  draw  that  before  the  cheque  was 
passed  all  the  iron  was  in  the  cart,  and  was  in_  the 
possession  of  the  defendant's  man.  He  sabmitted 
that  on  that  hypothesis  the  first,  second,  and 
fourth  findings  of  the  jury  could  not  be  supported* 
I  cannot  agree  with  him.  The  facts  were  that 
there  was  a  oontnot  for  the  sale  of  the  iron.  Ten 
shillings  was  paid  on  account  at  the  time,  and  the 
balance  was  to  be  paid  when  the  iron  was  fetdhed 
away.  It  was  not  suggested  that  the  payment  of  tiie 
lOi.  was  sufficient  to  entitle  the  defendant  to  tiie 
goods,  but  it  was  argued  that  the  property  had  passed 
before  the  payment  of  the  balance.  The  facta  wen 
that  when  ttie  defendant  came  to  fetch  the  goods  he 
said  he  would  pay  when  he  had  finished  the  loading. 
While  the  loading  was  in  progress  he  wrote  the  cheqoB 
for  the  balance,  and  delivered  it  to  the  proseootor.  It 
is  dear  that  f^e  prosecutor  would  not  have  allowed 
the  iron  to  go  out  of  his  possession  unless  something 
had  been  said  about  payment.  In  my  opinion  there 
if  evidence  on  which  the  jury  could  find  as  they  did. 

Mathew,  J.— I  agree.  I  only  desire  to  add  that 
in  my  judgment  there  is  abundant  evidence  that  the 
loading  of  the  cart  was  never  intended  to  bs  a  parting 
by  the  prosecutor  with  the  possession  of  the  goods. 

Wills,  Gbawtham,  and  Bigham,  JJ.,  concurred. 

Solicitors,  Bobhina,  Billing,  &  Co.,  for  CurUeTf  Davi$, 
&  CurUer,  Worcester,  for  the  prosecution;  A.  A. 
Mawnd,  Worcester,  for  the  defendant. 


*'The  Swindon."  (a.) 

AdmiraUy-^uriadiclum  of  county  court  and  Trimming 
Board  Committee — Good  Trimmers*  Uni^m. 

Where  a  committee  of  a  Coal  Trimmere*  Union  hdd 
thai  a  certain  vessel  was,  according  to  their  bye-laws,  a 
" self-trimmer,"  the  effect  of  which  was  to  bind  her  tea 
certain  tariff  rate  of  the  board* s, 

Hdd,  by  the  county  court  {and  affirmed  by  the 
Divisional  Court),  that  the  question  was  one  of  law,  and 
was  wUhin  the  Jurisdiction  of  the  county  court  and  not 
of  the  Trimmers*  Union, 

This  was  an  appeal  from  the  county  court  of 
Glamorganshire,  holden  at  Cardiff  on  the  llthof 
January,  1901. 

The  plaintiffB,  Messrs.  Millers  &  Oorys,  of  Gape 
Verde  Islands,  claimed  a  sum  of  £75  lis.  4d.  for 
trimmiog  2,948  toud  of  coal  at  3}d.,  amounting  to 
£42  19s.  lOd.,  and  for  2,843  tons  at  2}d.  amounting  to 
£32  lis.  6d. 

The  defendants  were  the  owners  of  the  steamsh^ 
Swindon,  and  paid  into  court  £30  3s.  3d.  in  settiemeot 
of  the  plaintiffs'  claim. 

The  direct  issue  between  the  plaintiffs  and  the 
defendants  was  the  tariff  rate  to  which  the  steamship 
Swindon  was  liable,  and  this  gave  rise  to  a  question 
of  the  respective  jurisdictions  of  the  county  court  and 
a  committee  of  the  Coal  Trimmers'  Union. 

The  facts  were  as  follows :  The  Swindon  is  a  stesl 
screw  steamship  of  6,750  tons,  and  is  known  as  a 

(a.)  Beported  by  Gwtnkx  Hall,  Esq.,  Barrister- 
at-Law. 
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High  Oottkt. 


'ThbSwihdoh." 


High  Goubt. 


««  adf-trimmer  "— that  is,  she  is  so  oonstmoted  as  to 
her  hatohss  and  the  height  of  her  deok»  above  the 
level  of  her  ooal  when  ladened  down  to  her  load-line, 
as  to  save  labour  in  trimming  her  ooal. 

On  the  24th  of  April,  1900,  the  Trimming  Board 
decided  that  the  vessel  was  a  "  self-trimmer." 

On  the  17th  of  March,  1900,  The  Swindon  was 
ohartered  by  the  defendants  to  the  plaintifGs,  and  by 
paragraph  4  of  the  charter-party  tne  cargo  of  the 
▼easel  was  to  be  tximmed  by  men  appointed  by  the 
oharterers  at  the  tariff  rate  of  the  port. 

The  defendants  before  the  learned  county. ooort 
judge  contended  that  the  qnestion  as  to  whether 
the  vessel  was  a  self -trimmer  or  not  was  wholly  within 
the  province  of  the  Trimming  Committee,  and  that 
the  connty  conxt  had  no  jurisdiction  in  the  matter. 

The  learned  judge  held  that  the  question  was  one 
entirely  of  law,  and  one  in  which  the  county  court  was 
seised  of  jurisdiction,  and  gave  judgment  for  the 
plaintiffi  for  £66  7s.  Id.  with  costs,  but  stayed  execu- 
tion pending  an  appeal  being  lodged  within  a  f ort- 
ni^t. 

The  defendants  appealed. 

Aha  Thomas,  K.O.,  and  Montague  Lmh,  for  the 
appellants,  contended  that  there  was  no  such  thing  as 
a  *^ielf*tEimmer " ;  absolutely  it  was  a  matter  of  degrea 
Furthermore,  inasmuch  as  the  respondents  had  a^eed 
to  accept  the  tariff  rate  of  the  port,  they  had  t>M/ac(o 

X«d  to  allow  the  authority  of  the  port  to  determine 
t  the  rate  should  be ;  if,  therefore,  the  county 
oourt  judge  was  to  take  a  ship  out  of  the  board's 
classification  the  tariff  itself  would  be  thereby  upset 

Eldon  Bankes,  K.C.,  and  BaUhache,  for  the 
reijpondenti,  contended  that  the  tariff  rate  of  the 
Trimming  Board  had  no  legLdative  or  contractual 
effect  whatever,  and  was  no  more  than  an  arrange- 
ment made  to  avoid  disputes,  and  it  was  stated  at  the 
end  of  the  tariff  book,  which  was  before  tile  court, 
that  « the  charges  for  any  self-trimmers  not  in  this 
list  must  be  fixed  by  the  Disputes  Oonmiittee.*' 

BABincs,  J.,  in  delivering  the  judgment  of  the  court, 
said :  This  is  an  appeal  from  the  decision  of  the  county 
court  judge  at  Cardiff  holding  the  plaintiffs  entitled 
to  recover  from  the  defendants  the  sum  of  £66  7s.  Id. 
for  the  expense  of  trimming  a  cargo  of  coal  in  the 
steamship  Bwindon  at  Cardiff  in  April,  1900.  The 
Svrindon  was  chartered  by  her  owners,  the  defendants, 
to  the  plaantiffi  by  charter-party  of  the  17th  of 
March,  1900,  to  load  at  Cardiff,  Penarth,  or  Barry 
a  cargo  of  ooal  for  St.  Vincent,  Cape  Verde  Islands, 
at  lOi.  3d.  per  ton  freight,  which  was  io  be  in  free  of 
trimming  and  certain  other  charges,  and  the  charter- 
party  provided  that  the  cargo  was  to  be  trimmed  by 
men  appointed  by  the  dharterers  at  the  tariff  rate  of 
the  port.  The  vessel  was  loaded  with  a  cargo  of 
coal  at  Cardiff  under  the  charter-party  in  April,  1900, 
and  almost  1,250  tons  were  trimmed  by  the  trimmers. 
The  trinmiing  was  psid  for  by  the  plaintiflSi,  and 
their  case  was  that  they  were  entitled  to  be  paid 
by  the  defendants  the  above-mentioned  sum  of 
£66  7s.  Id.,  being  the  tariff  rate  of  the  port  at 
2id.  per  ton  for  trimming  the  cargo  of  the  said 
vessel,  treating  her  as  a  one-decked  vessel  The 
defendants'  counterclaim  was  that  the  vessel  had 
been  held  by  the  Trimming  Committee,  a  board  at 
Cardiff,  to  be  what  is  termed  a  « self-tiimmer," 
and  that  all  that  they  were  bound  to  pay  was  the  sum 
of  £30  3s.  3d.,  which  is  at  the  rate  of  l^d.  per  ton 
fixed  by  the  board;  and  they  paid  this  sum  into 
oourt.  It  was  admitted  that»  if  the  vessel  was  to  be 
treated  as  a  self-trimmer,  the  defendants  had  paid 
enough  into  court,  but  that  if  the  vessel  was  not  to 
be  treated  as   a  self-trimmer   the  plaintilTli   were 


entitled  to  suooeed.  The  learned  county  oourt  judge 
held  upon  the  evidence  given  before  him  that  the 
vessel  was  not  a  self -trimmer,  and  that  the  Trimming 
Board  had  not  jurisdiction  to  hold  that  she  was.  The 
first  point  is  whether  the  parties  are  bound  by  the 
decision  of  the  committee  of  the  Trimming  Board. 
The  only  stipulations  between  the  parties  are  those 
referred  to  in  the  charter-party,  the  effect  of  which  is 
that  the  defendants  have  to  pay  for  the  trimming  at 
the  tariff  rate  of  the  port.  The  question,  then,  is 
what  was  the  tariff  rate  of  the  port  for  this  vesseL 
The  trimming  tariff  has  been  arranged  between  the 
ooal  shippers  and  the  Cardiff,  Penirth,  and  Barry 
Coal  Trimmers*  Union,  as  in  the  little  book  whicn 
was  before  the  court  This  provides  in  the  first  instance 
that  on  and  after  the  16th  of  December,  1890,  the 
diarges  for  trimming  coal  and  coke  on  board  sailiog 
and  steam  vessels  within  the  port  of  Cardiff  would  be  in 
accordance  with  certain  scales  set  out  therein,  and  the 
charge  in  these  scales  for  The  Sunndon,  treating  her  as 
a  one-deck  vessel,  is  2id.  per  ton.  It  appears  that  after 
tiie  tariff  had  been  in  existence  for  some  years  vessels 
denominated  self-trunmers  came  into  use,  and  then  a 
further  agreement  was  made.  That  agreement  is  to 
be  found  on  p.  7  of  the  tariff  book,  and  is  as 
follows:  **lt  is  hereby  agreed  by  and  between  the 
undersigned  representatives  of  the  coal  ihippers  and 
of  the  Offfdiff,  Penarth,  and  Barry  Coal  Trimmers' 
Union  that  supplemental  to  the  terms  of  the  tariff 
arranged  and  bearing  date  the  16th  of  December, 
1890,  in  respect  of  steamers  denominated  self-trimmers 
that  rates  shown  on  attached  schedule,  being  those 
now  paid,  shall  apply  to  steamers  already  known  as 
frequenting  the  port,  and  that  such  steamers  shall  be 
cbssified,  aoocttding  to  the  rates  paid,  hito  s^ups, 
and  any  new  steamers  or  boats  not  included  in  this 
list,  but  which  may  be  of  the  same  type  as  regards 
the  work  involved  in  trimming,  shall  be  included  in 
the  corresponding  ^up."  The  book  then  gives 
a  list  of  self-trimmmff  steamers  with  the  charges 
opposite  each,  and  has  at  p.  27  the  following 
dbuse  :  **  The  charges  for  any  self  •  trimmers 
not  induded  in  this  list  must  be  fixed  by  the  Disputes 
Committee."  It  is  undor  these  provisions  that 
the  defendants  contended  that,  the  Trimming 
Board  having  held  that  the  vessel  is  a  self-trimmer, 
and  that  the  rate  to  be  paid  was  IJd.,  they,  the 
defendants,  are  liable  for  no  more.  How  the  matter 
came  before  the  Trimming  Board  is  not  very  dear. 
It  would  seem  that  the  trimmers  demanded  of 
the  plaintiffs  the  higher  rate  as  if  the  vessd  were  not 
a  self-trimmer,  i^  according  to  some  of  the 
witnesses  the  master  of  the  vessd  told  the  trimmers 
to  go  on  at  the  usual  rate*  All  that  is  to  be  found 
from  the  evidence  with  regard  to  the  matters  ooming 
before  the  board  is  that  the  owners  appear  to  have 
applied  to  the  committee  called  the  Trimming  Board 
to  have  The  Swindon  hdd  to  be  a  self-trimmer,  and  it 
seems  to  have  been  assumed  in  argument  that,  if  the 
board  had  jurisdiction  under  the  provisions  aforesaid 
to  dedde  this  matter,  the  tariff  sate  has  been  properly 
paid  by  them  at  IJd,  per  ton  for  The  Swindon,  and  the 
case  was  argued  before  us  really  upon  the  oonstmo- 
tion  of  the  dannen  of  the  tariff  book  above  mentioned. 
The  county  court  judge's  opinion  is  contained  in  the 
following  passage:  "After  considering  it  bcdCore, 
and  considering  it  again  to-day,  I  can  see  it  is 
dear  (I  have  not  the  slightest  doubt  about  it)  that, 
in  the  event  of  any  question  arising  as  to  the 
proper  classification  of  suoh  steamer,  or  any  other 
qnestion  which  affects  the  application  of  the  tariff 
generally,  on  the  best  consideration  I  can  give  to  it, 
that  only  means  what  rate  is  to  be  {Mid,  and,  before 
the  Trimming  Committee  can  determine  what  rate  is 
to  be  paidy  somebody,  and  not  the  Trimming  Com- 
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mittee»  miut  determine  in  the  case  whether  %  Teeael  ia 
denominated  %  self-trimmer  or  not."  We  are  of 
opmion  that  he  is  right.  The  tariff  book  gives 
ratei  for  vessels  generally,  and  these  contain  the 
above-mentioned  daose  about  self-trimmers,  which 
may  be  cousidered  as  exoeptions  from  the  general  rates. 
Certain  vesseli  are  specified  as  «•  self -trimmers,"  and 
such  steamers  are  to  be  classified  aooordiog  to  the 
roles  into  groups,  and  then  any  new  steamers  or  boats 
not  mcluded  in  the  list,  but  which  may  be  of  the  same 
type  as  resfards  the  work  involved  in  trimming,  shall 
be  included  in  the  corresponding  group,  bat  all  that 
the  committee  have  power  to  deciae  is  any  question  as 
to  the  proper  classification  of  such  steamer.  There 
18  no  dear  and  definite  wording  which  gives  the  com- 
mittee power  to  say  whether  the  vessel  is  a  **  self- 
trimmer"  or  not,  but  their  powers  appear  to  be 
confined  to  fixing  the  rate  for  a  vessel  which  is  a 
"  self-trimmer."  This  may  be  inconvenient,  and  it 
certainly  seems  desirable  that  such  questions  relating 
to  contentions  as  are  necessary  to  be  determined  in 
such  a  case  should  be  decided  by  a  committee  of 
exports,  but,  according  to  our  reading  of  the  rules, 
the  decision  of  what  is  a  self-trimmer  has  not  been 
left  to  the  committee.  The  wording  of  the  dauie  on 
p.  27  also  justifies  these  views.  Grounds  were  urged 
before  us  for  holding  on  the  one  hand  that  it  was, 
and  on  the  other  hand  that  it  was  not.  Intended  that 
the  committee  should  have  the  power  contended  for 
by  the  defendants.  Whatever  the  intention  may 
have  been,  we  cannot  go  beyond  the  tariff  rules  them- 
selves. We  do  -not  consider  that  the  words  "  any 
other  question  which  affects  the  application  of  the 
tariff  generally"  gave  the  power  contended  for  by 
the  defendants.  Having  regard  to  the  collocation 
and  the  fact  that  the  powers  counected  with  new 
steamers  had  been  already  dealt  with,  and  that  this 
general  clause  may  have  effect  given  to  it  in  relation 
to  other  points  in  the  tariff,  we  cannot  consider  that 
it  was  intended  to  confer  a  power  which  had  not 
been  expressly  conferred  when  any  new  self-trimmers 
were  being  dealt  with.  The  judge  of  the  court 
below  had  then  to  determine  whether  in  fact  the 
vessel  was  a  **  self-trinmier,"  We  see  no  ground  for 
differing  from  him,  having  regard  to  the  evidence 
given.  The  plainti£Bi  gave  evidence  to  the  effect 
that  the  vessel  required  as  much  tiimming  as  any 
ordinary  vessel,  and  the  defendants  attempted  to 
meet  this  by  certain  evidence  as  to  the  loading  of  a 
sister  ship  on  a  special  occasion,  which  the  county 
court  judge  has  dealt  with  fully  in  his  judgment. 
Whether  or  not  a  vessel  is  a  "  self-trimmer  "  appears 
to  be  a  question  of  degree,  and  the  defendants  do 
not  appear  to  have  given  any  adequate  evidence  as 
to  what  constituted  a  "  self-trimmer  "  or  made  any 
attempt  to  give  evidence  of  sizes  of  hatches,  details 
of  constructions,  or  to  properly  compare  TJ^e  Swindon 
with  other  vessels  which  are  treated  as  "self- 
trimmers."  Whether  might  have  been  the  result  if 
such  evidence  had  been  given,  we  are  of  opinion  that, 
upon  the  evidence  which  was  before  the  court  in  the 
present  case,  the  vessel  has  not  been  brought  within 
the  part  of  the  tariff  which  relates  to  "self- 
trimmers,"  and  the  ordinary  tariff  rate  contended  for 
by  the  plaintifiiB  must  be  paid.  The  appeal  must  be 
dismissed  with  costs. 

Abel  Thomas  asked  for  leave  to  appeal,  inas- 
much as  the  court's  decision  affected  hundreds  of 
vessels. 

Jettitb  p.,  gave  leave  to  appeal  on  the  question  of 
aw. 

Solicitors,  Botterdl  &  Boche,  for  Vaughan  &  Eoche, 
Cardiff;  Downing ,  Bolam^  &  Co.,  for  Downing  db 
ffandoock,  Cardiff. 


mOUBt  of  lOtll0. 


(England). 


Deo.  14. 


Lysokb  V,  AivBREW  Knowles  &  Soirs  (Lucitkd}. 
Stuabt  V,  NixoK  &  Bbuob.  (a.) 

Master  and  servant—Employers*  liahility—'Aceident — 
Compensation — Average  weekly  earnings — Employed 
less  than  two  weeks — Workmen's  Compensation  Act, 
1897  (60  (fe  61  Vid.  c.  37},  s.  1 ;  Scheduie-- Loading 
and  unloading  a  vessel. 

It  is  not  necessary /or  a  workman  to  he  two  weeks  ui 
t?ie  service  of  his  employer  in  order  to  be  entitled  to  the 
benefit  of  the  Workmenfs  CompensaJlion  Act,  1897. 

The  1st  section  of  the  Act  gives  the  eompenaaiion  ;  the 
schedule  the  method  of  computing  it 

Where  a  stevedore  was  lulled  on  a  vessel  whilst  engaged 
in  placing  the  beams  which  support  the  hatchway,  and 
this  took  place  after  t?ie  cargo  had  been  stowed  from  the 
wharf  or  quay. 

Held  (Lord  Lindley  dissenting),  thai  the  process  of 
loading  was  not  then  completed  within  the  meaning  of 
the  Ad, 

Decisions  of  the  Court  of  Appeal  (48  W.  B.  408, 
[1900]  1  Q.  B.  780,  and  48  W.  B.  598,  [1900]  2  Q.  B. 
95)  reversed. 


Appeal  from  Court  of  Appeal  (A.  L.  Smith 
Collins,  L.JJ..  Bomer,  L.J.,   doubting)  (48  W.  B. 
408,  [1900]  1  Q.  B.  780). 

The  appellant  was  a  pitman  in  the  employ  of  tlie 
respondents,  who  were  owners  of  a  colliery,  and  was 
en«kged  as  a  pieceworker  at  six  shillings  a  day. 

He  began  work  on  a  Tuesday  and  dia  a  da^s  work. 
The  next  day  was  a  holiday. 

On  Thursday  he  again  went  into  the  pit  to  do  a 
day's  work,  and  while  worldng  was  injured  by  the 
fall  of  a  piece  of  coal. 

On  Friday  he  was  paid  six  shillings  for  the  first 
day's  work  and  on  the  Friday  following  six  shillings 
for  the  second  day. 

The  appellant  claimed  compensation  for  the  injury 
sustainea. 

The  county  court  judge  considered  that  as  appellant 
bad  earned  twelve  shillings  within  a  period  of  niven 
days,  that  sum  must  be  token  as  his  average  weeUy 
eamiogs ;  the  Court  of  Appeal,  however,  held  that  it 
was  necessary  for  a  workman  to  have  been  at  least 
two  weeks  in  the  service  of  his  employer  in  order  to 
be  entitled  to  compensation 

The  first  schedule  to  the  Act,  sub-section  1  (&),  is 
as  follows :  "  The  amount  of  compensation  under  tliis 
Act  shall  be,  when  total  or  psortial  incapacity  for  woric 
results  from  the  injury,  a  weekly  payment  during  the 
incapacity,  after  tue  second  week,  not  exceeding  50 
per  cent,  of  his  average  weekly  earnings  during  the 
previous  twelve  monl£s,  if  he  has  been  so  loog 
employed,  but,  if  not,  then  for  any  less  period  daring 
which  he  has  been  in  the  employment  of  the  ■ame 
employer,  such  weekly  payment  not  to  exceed  one 
pound." 

Joseph  Walton,  Q.C.,  snd Atherley  Jones,  Q.C.  {Bichard 
Smith  with  them),  for  the  appellant — Sdhedule  L, 
section  I,  dealing  with  tbe  amount  of  compensatiofi* 
refers  to  the  amount  only,  and  not  to  the  liabOitj. 
Section  1  of  tbe  Act  gives  oompensaticm  in  all  oaess, 
as  provided  by  scbedule.  [Rarl  of  Halsbuby,  KC— 
The  schedule  often  contains  a  good  deal  of  enact- 
ment.] Unless  contained  in  words  average  weeUy 
earnings,  there  are  no  conditions  save  those  sot  oat 

(a.)  Beported  by  C.  H.  Grafton,  Bsq.,  Barrister- 
s  at^Law. 
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in  leoiion  2«  If  so,  it  iB  obsoare  and  oovertty.  How- 
ever workmen  may  ooatraoi»  the  indattry  ia  to  bear 
this  burden.  The  word  average  ia  not  itriotly  em- 
ployed. The  amount  ia  not  to  depend  on  a  mere 
chance.  In  case  of  death  he  is  not  deprived  of  the 
£150  even  assaming  you  cannot  get  an  average  weekly 
earnings.  Tlie  narrow  constniotion  excludes  all 
dassesof  day  labourers,  &c.,  which  is  an  immense 
qualification  of  the  Act. 

C.  A.  Cripp;  Q.O.,  and  F^  H.  MeUar,  for  the 
respondents. 

Joseph  WaUoii,  Q.C.,  replied. 

The  House  deferred  giving  judgment  until  after 
argument  in  the  next  case— £ftiiar<  v.  Nixon  <k  Bruce. 

In  this  appeal  the  workman,  a  stevedore's  labourer, 
was  killed  on  the  fifth  day  by  an  accident  after 
oontmuous  employment  at  daily  wages. 

His  widow,  the  appellant,  claimed  compensation. 

The  Court  of  AppealfOollins.  Vaughan  Williams, 
and  Bomer,  L.JJ.)  (48  W.  B.  698,  [1900]  2  Q.  B.  95), 
considered  the  case  governed  by  LyBons  v.  Andrew 
Knowlea  A  8<m$. 

There  was  a  further  question  as  to  whether  the 
deceased  was  engaged  in  loading  the  vessel  which  is 
dealt  with  in  the  judgments. 

,  JoB^h  WdUon,  Q.a,  and  Lealie  BeoU,  for  the 
appellant 

S>tieggy  Q,C,f  and  A.  G,  Btetl,  for  the  respondent. 

Earl  of  Halbbuby,  L.O.— In  these  cases  I  think  it 
is  im^possible  not  to  recognize  the  fact  that  the  Act  of 
Parliament  which  vour  lordships  are  called  upon  to 
construe  is  one  which  from  tmie  to  time  presents 
diifioulties  of  construction.  I  am  not  surpriasd  that 
the  Legislature,  haviog  a  somewhat  difficult  problem 
to  solve,  has  used  language  which  does  rfquire 
consideration  to  give  it  its  true  signification.  .  Arom 
time  to  time  it  was  met  in  the  course  of  manuf  aakuring 
this  Act  of  Parliament  with  difficulties  that  were 
sought  to  be  solved  by  the  use  of  words  which  were, 
perhaps,  not  the  best  chosen,  and  which  have  raised 
some  difficulties  in  the  construction  of  the  Act. 

The  broad  proposition,  of  course,  was  that  the 
Legislature  intended  that  there  should  be  compensa- 
tion £^ven  to  every  workman  in  certain  trades  when 
an  injury  happoxed  to  him  in  the  course  of  his 
emplovment,  siu>j«ct  to  certain  exceptions  which  are 
not  relevant  to  tbe  question  now  under  debate.  The 
language  in  which  the  right  was  given  must  be  looked 
at,  I  think,  with  cure  to  see  whether  the  language 
was  (as  it  appears  in  the  first  instance)  intended  in  its 
universality,  or  was  intended  to  be  cut  down,  as  is 
contended,  to  a  very  limited  right  by  sections  or 
phrases  in  the  schedule.  Certainly,  whatever  other 
difficulty  there  mav  be  in  coostruing  the  language  as 
it  stands,  it  would  be,  I  think,  more  difficult  still  if 
we  were  to  introduce  these  qualifications  upon  the 
right. 

Now,  in  the  view  which  I  suggest  to  your  lord- 
ships, I  think  the  language  is  simple  enough,  and  if 
one  looks  at  what  I  might  call  the  framework  of  the 
legislation  which  is  intended  to  be  applied,  I  think 
there  is  not  so  much  difficulty  as  has  Men  contended 
with  regard  to  this  particular  provision.  The 
language  is  this :  "  If  in  any  employment  to  which 
this  Act  ajypUes  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  the  employnient  is  cansM 
to  a  workman,  his  emplover  shall,  subject  as  herein- 
after mentioned,  be  liable  to  pay  compensation." 
That  I  reffard  as  the  affirmative  or  leading  enactment. 
What  follows  appears  to  me  to  be  equivalent  to  a 
statement  that  the  mode  in  which  that  compensation 
ia  to  ascertained  and  determined  is  to  be  according  to 


the  method  and  manner  provided  for  in  the 
schedule.  The  language  itself  (I  do  not  want  to 
undervalue  the  argument)  is  *'  liable  tc  pay  compensa- 
tion in  accordance  with  the  first  schedule  to  this 
Act.''  The  first  thing,  I  think,  one  has  to  do  is  to 
apply  one's  mind  to  what  is  the  substantive  intention 
and  meaning  of  this  statute.  Does  it  mean  that 
every  workman,  who  is  emploved  in  one  of  the 
prescribed  trades,  shall  be  (subject  to  certain 
conditions  not  relevant  to  the  matter  now  under 
debate)  entitled  to  compensation  P  Or  does  it  mean 
Uiat  only  workmen  shall  be  entitled  to  compensation 
in  respect  of  whom  it  is  possible  to  say  that  the 
periods  of  their  employment  and  the  mode  in  which 
they  are  paid  will  render  it  possible  to  establish  an 
average  weekly  payment,  so  that  anybody  who  comes 
outside  that  categoiy  is  not  entitled  to  any  com- 
pensation at  all  P  My  lords,  for  my  own  part  I 
cannot  entertain  a  doubt  that  the  Legislature  did 
mean  that  everv  workman  in  the  prescribed  trades 
should  be  entitled  to  compensation,  and  I  think 
that  is  the  language  whioh  one  would  naturally 
expect  to  have  been  used  by  the  Legislature 
if  that  was  the  meaning  of  the  enactment. 
But  now  it  is  said  that  the  language  of  the 
enactment  is  that  he  is  to  *'  be  liable  to  pay  compen- 
sation in  accordance  with  the  first  schedule  to  this 
Act."  It  is  to  be  observed  that  even  upon  that  lan- 
guage it  la  not  such  compensation  as  is  enacted  in  the 
soh^ule,  but  **  in  accordance  with  the  first  schedule 
to  this  Act " ;  and  when  we  look  at  the  first  schedule 
of  the  Act,  we  find  that  there  are  a  variety  of  pro- 
visions which  are  verv  intelligible  indeed,  if  we  take 
what  I  say  is  the  leading  enactment,  that  every 
workman  is  entitled  to  compensation. 

But  it  is  said :  if  a  workman  is  not  employed  for  at 
least  two  weeks,  how  can  you  average  his  earnings  or 
his Mreed earnings  by  an  ''average"  which,  when 
you  Cftve  only  got  one  term,  is  an  impossible  phrase. 
Well,  my  lords,  for  my  own  part,  if  I  came  to  the 
conclusion  that  there  had  been  no  mode  by  which  the 
quantum  should  be  fixed  in  the  schedule,  I  should 
still  be  of  opinion  tliat  there  was  no  repealing  of  the 
right  which  had  ilrst  been  granted,  bat  that,  by 
arbitration  or  by  some  other  means  which  I 
think  would  be  quite  within  the  ^wers  of  the  Act, 
the  compensation  should  be  ascertamed ;  because  I  do 
not  look  upon  the  proviuonmade  in  respect  of  the  com- 
pensation as  one  which,  either  in  language  or  in  the 
intention  of  the'Le^lature,  was  meant  to  cut  down 
and  override  the  primary  risht  given  to  every  work- 
man to  compensation,  but  I  regard  it  as  a  mode  of 
ascertaining  what  the  quantum  was  to  be.  And  I 
think  if  one  looks  at  the  whole  framework  of  the 
schedule  it  is  intelligible  enough  why  those  modes  of 
cslculation  were  adopted.  In  the  first  place  it  will  be 
remembered  that  no  compensation  is  due  to  anyone 
unless  he  is  disabled  for  a  period  of  two  weeks,  the 
intention  thereby  being  to  exclude  all  trifiiop;  injuries. 
In  the  next  place,  assuming  that  the  person  is  entitled 
to  compensation  during  the  period  in  which  he  is 
unable  to  work  and  support  himself,  the  Legislature 
obviously  hsd  in  its  mind  this,  that  the  man  was  not 
to  be  left  without  provision  during  such  period  as  he 
was  laid  up  by  reason  of  the  accident,  and  they 
enacted  that  payment— it  is  described  as  a  ''weekly 
payment "  —  should  be  given  to  him.  Then  1 
suppose  it  occurred  to  everybody  who  was 
de«mig  with  the  mode  in  which  the  Act  was 
to  be  administered,  and  considering  how  the 
relief  was  to  be  given,  that  you  must  in  some  way 
or  another  find  out  what  was  to  be  the  weekly  pay- 
ment if  it  hadrelation  to  his  earnings  or  wages.  It 
was  obvious,  I  should  think,  to  anyone,  that  every- 
body is  not  paid  by  the  week,  that  you  cannot  have 
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the  exact  thing  made  ready  to  your  hand  to  enable 

rto  find  out  how  much  the  weekly  payment  is  to 
Yon  mnot  split  up  that  which  is  what  I  call  the 
Bggtegtkte  payment,  whether  it  is  by  the  year,  or  the 
month,  or  whiat  not,  into  snch  proportions  in  relation 
to  his  weekly  earnings  that  the  week's  payment,  or 
rather,  as  it  was  described,  the  payment  in  respect  of 
the  week,  should  be  arrived  at«  How  was  that  to  be 
done  P  It  seems  to  me  that  the  Legislature,  in  using 
the  phrase  that  you  must  take  the  average  of  the 
earnings  for  the  week,  did  not  in  the  least  mean  to 
limit  and  cut  down  the  right  of  the  disabled  labourer 
to  have  his  compensation,  so  that  if  you  had  a 
difficulty  in  the  arithmetic  he  was  not  to  get  it  at  all ; 
but  it  provided  an  artificial  means  of  findinff  out 
what  tlukt  quantum  was  to  be,  and  that  was  no  doubt 
by  the  use  of  the  word  "  average." 

I  do  not  myself  feel  very  much  impressed  by  the 
discussion  that  we  have  had  as  to  what  the  word 
"average"  strictly  means.  I  think  fai  ordinary 
popular  parlance  when  you  talk  of  a  man,  if  he  has 
earned  irregolar  wages,  whether  unequal  wages  or 
equal  wages,  you  would  say,  speaking  of  a  yearly 
servant,  that  on  the  average  he  got  so  much  m  wedk: 
or  so  much  a  month,  as  the  case  might  be.  I  think  it 
was  in  that  popular  sense,  taking  one  day  with 
another,  or  one  week  with  another,  that  the  Legisla- 
ture used  those  words,  and  I  think  it  is  what  every- 
hodj  would  understand  by  "averase"  that  ms 
earnings  were  so  much — not  his  agreed  earnings  by 
contract,  there  it  would  be  defimte — ^that  if  a  man 
was  only  employed  at  irregular  intervals  or  at 
irregular  amounts  ^u  were  to  set  at  what  the 
average  was  by  puttmg  them  together  and  striking  an 
average  so  as  to  a£E6rd  a  test  of  the  weekly  sum  to  be 
paid.  That,  my  lords,  seems  to  me  to  account  for  the 
huiguage  in  which  ike  Legislature  has  couched  its 
enactment. 

Ae  alternative  is  this,  that  yon  are  to  suppose  that 
the  statute,  giving  a  right  in  the  language  which  I 
have  read,  intended  to  exclude  the  enormous  dass  of 
day  labourers  and  persons  not  in  regular  employment 
but  only  irregularly  employed  from  time  to  time, 
unless  you  could  strike  tae  average  of  a  fortnight's 
employment.  Now,  my  lords,  looking  at  the 
language  of  the  statute  and  the  mode  in  which  what 
mAj  be  described  as  the  initial  right  is  given,  I  should 
shrink  very  much  from  such  a  construction,  and  I  am 
unable  to  concur  with  the  Court  ttf  AppeaL  The 
Court  of  Appeal  undoubtedly  does  say  in  words  that 
they  can  give  no  account  or  reason  why  the  statute 
should  be  so  contrived,  and  that  seems  to  me  to  be 
rather  an  admitted  weakness  in  a  construction  when 
you  are  construing  a  statute,  that  you  are  compelled 
to  say  :  I  so  construe  it^  but  why  I  am  wholly  unable 
to  conjecture.  It  appears  to  me  that  there  is  a  very 
reasonable  ground  upon  which  you  should  adopt  the 
construction  which  I  have  suggested  to  your  lordshipt , 
and  if  that  is  so,  the  first  case  with  which  your  lora- 
ships  are  dealing  would  be  decided  in  favour  of  the 
plaintiff,  reversing  the  order  of  the  Court  of  Appeal. 

The  next  case,  Stuart  v.  Niocon  &  Bruce,  raises  a 
point  which  is  peculiarly  its  own.  In  so  far  as  it 
touches  the  question  with  which  I  have  now  dealt  it 
is  disposed  of  by  what  I  have  already  said,  but  it 
raises  also  a  point  which  is  peculiarly  its  own.  If  I 
understand  the  facts  (and  it  is  not  at  all  immaterial 
to  consider  what  the  exact  facts  found,  or  intended 
to  be  found,  by  the  county  court  judge  are),  the  fact 
is  that  the  stevedore  was  engap^  in  loading  this 
vessel — I  will  not  say  the  loading  was  incomplete, 
because  that  would  be  asHUTning  the  question  which 
I  propose  to  deal  with,  but  all  me  carso  was  stowed 
in.  ^e  beams  which  form  an  essential  part  of  the 
vessel  and  the  hatchways,  which  are  to  piesoive  b«th 


the  safety  of  the  vessel  and  the  safety  of  the  casgo, 
had  not  been  put  in,  and  in  the  coarse  of  ^e  opeea- 
tioa  of  putting  those  beams  in  which  form  past 
of  the  necessary  support  of  the  hatdhwaya,  the 
person  who  was  engaged  in  that  operation,  ^wboae 
widow  is  suing  here,  was  killed.  He  was  ennged 
in  the  operation  which  I  have  described.  r^ow, 
ilrst  of  all,  was  he  enga^^  in  the  aotion  of 
"loadinff^'P  I  should  think  very  few  people 
would  describe  the  mnk  he  was  then  domg  as 
anything  else.  It  is  true  that  at  that  p^j-^^'t 
moment  he  was  engaged  in  putting  in  their  place  the 
beams  which  formM  part  of  the  ooverins  of  the 
vessel  and  not  actual  parts  of  the  cargo  wlich  was 
beinff  carried.  When  ^u  find  the  word  "  loading  ** — 
I  will  deal  presently  with  the  other  words  upon  wiiidi 
one  of  your  lordships,  I  am  afraid,  entertains  some 
doubt— I  say,  so  f«r  as  the  word  ''loading"  is  con- 
cerned, can  anyone  doubt  that  the  whole  opendaon 
was  intended  to  be  included  within  the  words  of  the 
enactment  P  I  should  have  thought  it  was  impossiUe 
to  doubt  it.  Nor  do  I  entertain  any  difficulty  abont 
the  stevedore  being  the  person  who  was  doing  it,  I 
could  quite  understand  that  if  the  crew  was  engaged 
in  doing  it  it  could  be  said  that,  although  the  joint 
action  of  the  stevedore  and  the  crew  was  "  loadmg," 
yet  the  stevedore  was  not  loading  but  the  orew  were 
in  respect  of  this  particular  matter.  First  of  all  as 
regards  the  thing  done,  can  it  be  reasonably  oon- 
ten^ed  that  the  putting  in  of  the  hatohwsy  and 
completing  the  safety  of  the  vessel  and  Hie 
aaiety  of  the  cargo  by  this  means  was  not  a 
loading  of  the  vessel  P  Would  anybody  say 
that  if  the  stevedore  had  undertaken  to  oom- 
pletely  load  such  and  such  a  vessel,  if  he  bad  left 
the  hatches  off  and  not  put  the  beams  in  for  tiie 
purpose  of  receiving  the  hatchways,  he  had  completed 
his  contract  P  It  may  be  the  same  question,  perhaps, 
but  only  a  different  form  of  putting  it.  l  should 
mysdf  entertain  no  doubt  that  it  was  part  of  the  duty 
of  the  person  loading  the  vessel  to  put  on  the  hatdi- 
ways  just  as  much  as  to  put  in  the  bags  in  any 
particular  purt  of  the  hold. 

But  then,  my  lords,  comes  this  question.  Bva 
very  similar  application  of  the  fashion  of  legidatum 
by  reference,  fine  Legislature  has  made  the  use  of 
certain  machinery  for  loading  or  unloading  to  or 
from  a  wharf,  &c.,  not  machinery  of  a  factory,  but  it 
has  made  it  bv  statute  a  **  factory  "  itself,  and  the 
person  usinff  uie  machinery  is  to  be  the  person  in 
control  of  we  factory  so  as  to  establish  the  Inal 
liability.  I  admit  that  the  statement  of  that  legislation 
is  somewhat  grotesque,  but  that  is  what  the 
Legiilature  has  done.  The  county  court  judge  not 
unnaturally  shrank  from  adopting  what  the  Legisla- 
ture has  done,  but  I  am  maid  neither  a  county 
court  judge  nor  your  lordships'  house  have  a^  right 
to  criticize  what  tiie  Legislatore  has  done.  We  must 
administer  the  law  as  it  if,  and  if  the  Legislature  has 
thought  proper  to  make  madiinery  so  used  a  *'  Hakary  ** 
your  lordships  must  assume  it  to  be  a  factory  for  tiie 
purpose  of  any  decision  at  which  your  lordudpe  can 
arrtvs* 

Then  there  arises  another  and  a  more  subtle  point 
upon  which  one  of  your  lordships,  I  think,  entectains 
some  doubt.  The  language  of  the  statute  is  that  ths 
person  so  engaged  must  m  either  loading  or  unload- 
ing to  or  from  a  wharf.  Now,  the  criticism  as  I 
understand  it  is  this,  that  at  the  partioiilar 
moment  when  this  accident  happened  there  was 
no  operation  that  could  properly  be  described 
as  loading  or  unloading  to  or  from  a  wharf.  AH 
the  bags  were  in,  and  uie  only  thing  that  remained 
to  be  done  was  that  which  I  have  desoibedy  and 
therefore  the  particular  machinery  which,  only  iHiils 
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used  in  loading  or  unloftding  to  or  from  a  wharf 
becomes  a  "  factory "  with  all  the  oonseqaenoes 
inddent  thereto,  was  not  at  that  moment  a  motory. 
That  was  the  axsnment.  But,  my  lords,  to  my  mind 
that  is  patting  &  too  narrow  a  oonstniotion  upon  the 
words  of  a  statate  which  was  passed  before  the 
Workmen's  Compensation  Act  and  which  was  intended 
to  be  a  protection  to  the  workmen  in  pecnlisrly 
dangerons  operations*  Amongst  other  thiogs,  one 
operation  which  the  Legislatare  thought  it  right  to 
protect  was  the  operation  of  loading  or  miloading  to 
or  from  a  wharf.  With  reipeot  to  we  other  parts  of 
this  transaction  no  question  is  raised  as  to  ^e  Act 
applying;  but  the  words  "toor  from  a  wharf"  are 
suggested  to  ezdude  the  particular  moment  when 
this  transaction  took  place. 

Taking  a  broad  view  of  that  question,  I  should 
bare  thought  it  was  impossible  to  suppose  that 
the  Legislature  intended  to  confine  the  protection  of 
workmen  to  the  exact  moment  when  a  h^Bt  was  being 
either  lowered  fnnn  or  to  a  wharf.  Sorely  what 
they  intended  to  protect  the  workmen  from  was  the 
danger  of  an  operation,  in  the  ordinary  course  of 
such  transactions  when  something  is  beinff  done,  not 
limited  to  the  exact  moment,  but,  spiking  of  the 
whole  transaction — when  the  transaction  is  being 
effected  of  loading  or  unloading  from  a  vessel  to  a 
wharf.  Various  points  have  been  put  in  the  course  of 
the  argument,  and  it  has  been,  I  think,  with  great 
force  argued,  Does  anybody  suppose  that  it  is  only 
while  the  machinery  has  actually  a  bag  in  its  clutches 
that  the  Act  applies  P  When  it  is  swinging  bade  Main 
itseU  empty,  or  when  it  is  descending  into  the  hold 
to  ^t  a  beg,  although  there  is  not  a  baff  attached  to 
it,  IS  not  that  loading  or  unloading  P  Literally  it  is 
not,  and  if  the  same  criticism  is  to  oe  applied  each  of 
these  transactions  must  be  held  to  be  outside  the  Act 
of  Parliament,  because  at  that  moment  no  bstf  was 
either  being  loaded  or  unloaded.  I  cannot  think  tibat 
is  the  proper  way  to  construe  a  statute  passed 
with  that  object  in  such  language.  The  loadmg  or 
unloading  must  be  treated  as  a  whole  transac- 
tion, as  men  in  business  in  ordinarv  life  would 
regaord  it.  How  was  the  man  employed?  He 
was  employed  in  loading  or  unloading  the  vessel, 
althoush  at  the  particular  moment  he  may 
have  been  standing  still  and  doing  nothing.  I 
think  the  words  "  loading  to  or  from  a  wharf  "  are 
satisfied  by  the  fact  that  the  men  were  engaged  in 
this  transaction— I  was  going  to  say  it  was  ancillary 
to  the  main  transaction  of  loading  or  unloading,  but 
I  think  that  would  be  an  inadequate  statement  of  it, 
because  I  think  it  is  part  of  the  loading  and  unloading. 
It  is  part  of  the  operations  which  the  human  labour 
is  engaged  in,  in  doing  the  very  thing  the  Legislature 
contemplated  as  requiring  this  protection,  and,  there- 
fore, I  thmk  this  point  also  fails  and  that  the  plaintiff 
is  entitled  to  judgment. 

For  these  reasons  I  move  that  in  both  these  cases 
your  lordships  should  reverse  the  dedsion  of  the  court 
bdow. 

Lord  Maonaohten. — I  am  of  the  same  opinion 
in  both  cases. 

In  the  second  case  (Sitiart  v.  Nixon  db  J?rtMse),  as 
FM^ards  the  question  whether  the  workman  who  was 
killed  was  engaged  in  an  emplovment  to  which  the 
Act  applies,  I  have  only  to  say  that  I  have  no  doubt 
that  he  was.  He  was  employed  in  the  process  of 
loading  from  a  wharf,  and  employed  about  machinery 
used  for  or  inrdation  to  that  process.  In  my  opinion 
the  operation  in  which  he  was  engaged  at  the  time 
was  part  of  the  process,  and  the  process  was  not 
complete  until  that  operation  was  finished. 

As  regards  the  more  substantial  question  at  issue  I 


must  say  that  I  do  not  feel  pressed  by  the  difficulty 
which  presented  itseU  to  the  Court  of  Appeal.  In 
the  first  place  it  is  important  to  bear  in  mind  that  the 
right  to  compensation  is  given  by*the  Act,  not  by  tiie 
schedule.  Th»  conditions  which  must  have  been  ful- 
filled in  order  to  support  a  daim  to  compensation  are 
to  be  found  in  the  Act  itsdf .  The  Court  of  Appeal 
has  added  another  condition  which  is  not  contained 
in  the  Act,  which  is  not  expressed  in  tiie  sdiedule, 
but  which  it  is  said  may  be  discovered  there. 

Theriffhtto  compensation,  as  I  said,  is  given  by 
the  Act,  but  the  compensation  is  to  be  '*  in  accordance 
with  "  the  sdiedule.  The  words  are  not  *'  as  defined 
by  the  schedule/'  or  "  in  the  terms  prescribed  by  the 
schedule,"  but  "in  accordance  with  the  schedule.'* 
Those  words,  as  it  seems  to  me,  import  a  certain 
latitude.  The  degree  of  latitude---if  l  may  borrow 
the  language  of  my  noble  and  learned  friend  on  the 
woolsack  'men  discussing  the  same  words  in  the  Bills 
of  Sale  Act  in  ThomM  v.  KeOy,  37  W.  B.  354,  13  App. 
Cas.,  at  p.  511 — ^it  would  be  diffioult  if  not  impossible 
to  define.  But  there  is  no  sudi  great  difficulty  in 
dealing  with  them  in  a  concrete  case.  At  least,  they 
seem  to  convey  a  wamiog  or  an  intimation  that  you 
are  not  to  ding  sodosdy  to  the  letter  as  to  defeat  the 
dedared  purpose  and  object  of  the  Act. 

I  have  no  doubt  that  if  Parliament  had  intended  to 
impose  the  condition  whidi  has  been  discovered  in  the 
schedule,  the  condition  would  have  been  inserted  in 
the  Act.  But  it  would  have  been  a  most  extra- 
ordinary thing  if  such  a  condition  had  been  imposed. 
In  the  case  of  a  workman  working  at  a  dangerous 
trade,  I  suppose  the  periods  of  the  greatest  danger  are, 
first,  the  period  at  the  commencement  of  his  employ- 
ment, before  he  is  familiar  with  his  work,  and  secondly, 
the  period  when  he  becomes  so  familiar  with  it  as 
to  be  careless  of  danger.  Bat  of  the  two  I  suppose 
the  commencement  is  the  more  dangerous.  Now  I 
cannot  imagine  that  Parliament,  when  it  was  giving 
this  boon  to  workmen,  would  have  thought  of  saying 
no  compensation  shall  be  paid  if  the  acddent  happens 
during  the  most  dangerous  period  of  the  workman's 
employment.  Still  less  can  I  suppose  that  Parlia- 
ment would  have  left  such  a  condition  to  be  inferred 
from  a  single  word  in  the  schedule,  and  that  word  (to 
say  the  leMt)  not  used  with  perfect  accuracy. 

Turning  now  to  the  schedule,  there  are,  I  think, 
three  things  to  be  noticed.  In  the  first  place,  I 
agree  with  Mr.  Joseph  Walton  that  where  death 
results  from  the  injury,  and  the  workman  has  left 
dependants,  the  compensation  must  be  at  least  £150. 
It  is  to  be  £150,  or  a  sum  equal  to  dther  the  actual 
amount  or  the  hypothetical  amount  of  his  earnings 
for  the  three  years  immediatdy  preceding  the 
acddent,  not  exceeding  in  anv  case  £300.  But  if  the 
workman  has  not  served  tne  full  period  of  three 
years,  and  you  cannot  find  a  basis  on  whidi  to 
calculate  the  hypothetical  amount,  the  workman 
would,  I  think,  stiU  be  entitied  to  the  £150. 

In  the  next  place  it  is  quite  dear  that  the  word 
"average,"  which  has  given  rise  to  all  this  difficulty, 
is  not  used  aocuratdy.  If  the  rule  which  the  Court 
of  Appeal  has  had  down  were  applied  strictiy,  it 
seems  to  me  that  a  workman  who  had  served  for  a  year 
at  an  unvarying  rate  of  wages,  and  had  earned  his 
wages  wedc  by  week,  would  not  be  entitled  to  com- 
pensation at  alL  You  may  add  up  his  wages  for  a 
year  and  divide  by  fifty-two,  but  you  woula  not  get 
an  average,  because  there  would  be  no  variations 
between  which  you  would  take  the  mean. 

Lastiy,  the  word  <*  average,"  as  was  pointed  out  by 
Mr.  Walton,  and  more  fully  by  Mr.  Scott,  occurs  in 
the  2nd  sub-section,  and  it  is,  I  think,  plainly  not 
used  there  in  the  sense  attributed  to  it  in  the  Court  of 
AppeaL    If  this  case  happened— if  a  daim  to  com- 
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peuBatioa  was  made  by  a  person  partially  incapaci- 
tated, and  if  at  the  time  of  the  claim  he  had  retmrned 
to  work  and  wa«  earning  just  half  what  he  was  earn- 
ing before,  but  had  onty  been  at  work  for  one  week, 
you  could  not  take  those  earnings  into  consideration 
and  make  a  set-off  against  the  compensation  daim, 
and  that  would  plainly  be  unfair  and  unreasonable. 

All  this  seems  to  show  that  the  word  "  average  *'  is 
used  Tery  loosely  in  the  schedule.  The  obvious 
meaning,  I  think,  is  that  you  are  to  take  a  week's 
earnings  as  the  unit  of  calculation ;  but  if  there  has 
been  a  series  of  weekly  earnings  of  different  amounts, 
you  are  to  take  an  average,  and  the  unit  will  then  be 
not  an  actual  week's  earnings,  but  a  hypothetical 
week's  eaminga.  You  are  to  take  one  week  with 
another,  as  my  noble  and  learned  friend  Lord 
Bobertson  observed. 

I  am,  therefore,  of  opinion  that  the  judgment  of 
the  Court  of  Appeal  must  be  reversed  in  both  cases, 
and  the  claims  of  the  appellants  allowed  with  costs. 

Lord  Shand. — I  have  no  difficulty  in  concurring  in 
both  oases  in  the  decision  at  which  your  lordships 
have  arrived.  I  confess  that  in  the  earlier  part  of 
the  argument  I  felt  there  was  considerable  force  in 
the  view  which  had  been  taken  by  the  Court  of 
Appeal,  that  one  day's  wages  only  does  not,  striotiy 
speaking,  give  the  means  of  striking  an  average,  and 
that  in  a  case  where  there  was  one  day's  wo»  only 
it  was  very  difficult  to  get  at  the  average  weekly 
earnings  in  the  ordinary  sense,  because  you  require 
several  occasions  at  a  different  or,  it  may  be,  at  the 
same  rate  of  wages,  in  order  to  enable  you  to 
strike  an  average.  But  I  am  satiidied  that, 
for  the  reasons  which  have  been  stated  by  my 
noble  and  learned  friends  the  Lord  Chancellor  and 
Lord  Macnaghten,  the  term  '^  average "  is  used  not 
with  strict  accuracy,  but  loosely,  in  this  statute.  It 
appears  to  me  that,  as  the  Lord  Chancellor  said,  if 
it  had  been  intended  to  strike  out  of  the  Act  men  who 
were  in  the  same  employment  under  the  same 
employer,  and  it  may  be  who  were  present  at  the 
same  accident,  but  who  had  only  worked  for  one  day, 
so  that  there  should  be  no  compensation  for  them, 
looking  at  the  broad  terms  to  which  the  Lord 
Chancellor  has  referred  of  the  statute  itself,  it  would 
have  required  a  direct  provision  to  that  effect.  It 
would  not  be  lurking  iu  the  schedule,  which  merely 
fixes  the  rate  of  compensation  to  be  given,  that  you 
would  find  an  abBoIute  exclusion  of  tiie  right 
altogether.  I  go  with  the  argument  upon  that  point, 
that  it  would  not  be  a  matter  to  be  taken  as  a  mere 
mference,  but  would  be  found  in  the  language  of 
direct  enactment. 

In  the  next  place,  my  lords,  it  appears  to  me  that 
you  read  the  provision  quite  fairly  when  you  propose 
to  get  at  "  the  average  weekly  earnings  "  by  taking 
that  which  the  man  has  made  in  the  week  in  that 
particular  employment,  which  is  only  tiie  wages  for  a 
particular  day. 

On  these  grounds,  and  adopting  the  reasons  g^ven 
by  the  noble  and  learned  lords  who  have  gone  before 
me,  I  am  of  opinion,  although  I  think  the  question 
is  attended  with  considerable  difficulty,  that  the 
decision  of  the  Court  of  Appeal  ought  to  be  reversed. 

Lord  Dayey. — ^Your  lordships  have  had  before 
you  in  the  course  of  this  session,  and  earlier,  several 
appeals  on  this  extraordinarily  ill-drawn  Act,  but  I  do 
not  know  that  your  lordships  have  had  one  of  greater 
importance  or  greater  difficulty  thui  the  one  before 
you.  The  difficalty  really  arises  from  this,  that  the 
drauffhtsman  has  apparentiy  not  worked  out  on  paper 
into  legislative  language  the  scheme  which  he  had 
in  bis  head,  and  it  looks  very  much  as  if  the  Act  had 


really  been  framed  from  notes  of  legislative  intentioii, 
and  had  not  been  expanded  into  the  proper  legislative 
language.  Cases  which  have  arisen  ana  cases  which 
are  likely  to  arise  appear  to  have  been  contemplated, 
but  apparentiy  were  supposed  to  be  covered  by 
the  general  language  used  in  the  Act.  I  have 
made  that  observation  because  I  think  that  is  the  k^ 
to  the  difficult  question  of  construction  upon  which 
the  Court  of  Appeal  have  expressed  their  opinion. 

Now,  my  loi^^,  I  turn  to  the  examination  of  the 
Act,  and  I  entirely  agree  with  what  has  been  said  by 
my  noble  and  learned  friend  on  the  woolsack,  that 
you  ought  to  construe  this  Act  so  as,  as  far  as  possible, 
to  give  effect  to  the  primary  providoos  of  it.  In 
the  first  Act  I  find  (l  will  not  read  it  again ;  it 
has  been  already  read}  that  the  employer  subject 
to  the  provisoes  is  miade  liable  to  pay  compensa- 
tion, and  it  goes  on,  "in  accordance  with  the  1st 
schedule  to  this  Act"  Now,  my  lords,  I  confess  I 
should  not  read  those  words,  '*  in  accordance  with  the 
schedule  to  this  Act,'*  as  being  restrictive  of  the 
oUigation  upon  the  employer  to  pay  compensation.  I 
shomd  not  consider  that  those  words  limited  or 
restricted  the  right  of  the  workman  to  reoeive 
compensation,  or  tiie  obligation  upon  the  employer  to 
pay  compensation,  but  as  beine  inteoded  to  denote 
the  manner  and  mode  in  which  that  compensation 
was  to  be  carried  into  efiEect.  You  may  substitute  lor 
the  words  ''  iu  accordance  with  the  1st  scbedale  '*  the 
actual  titie  of  the  1st  schedule,  and  then  the  meamng 
which  I  attach  to  it  would  be  perfectiy  clear,  "in 
accordance  with  the  scale  and  conditions  of  oompensa- 
tion  contained  in  the  1st  schedule  " ;  that  is  to  say, 
it  is  an  expression  of  the  mode  and  wide  on  which  the 
amount  of  compeosation  is  to  be  ascertained;  the 
amount  of  compensation,  not  the  right  to  it,  is  to  be 
ascertained,  and  of  the  conditions  upon  which,  when 
it  is  ascertained,  it  is  to  be  enjoyed. 

The  Court  of  Appeal  have  found  that  those  words, 
having  regard  to  the  construction  that  they  put  nposi 
certain  words  in  the  schedule  which  have  been 
referred  to,  attach  a  condition,  and  a  most  material 
condition,  to  the  right  to  compensation — ^namely, 
that  no  workman  shoidd  be  entitled  to  compensatioa 
unless  he  has  been  in  the  employment  of  his  proeont 
employer  for  a  period  exceeding  two  weeks. 

Now,  my  lords,  if  it  were  intended  to  restrict  the 
compensation  given  by  the  Act  to  workmen  engaged 
at  least  two  weeks  by  the  same  employer,  you  would 
expect  to  find  it  in  tiie  Act,  and  you  would  expect  to 
find  it  as  a  qualification  of  the  right  given  by  the 
Act;  you  would  expect  to  find  it  in  some  way  in 
limiting  or  qualifying  the  description  of  workman 
who  Ib  to  be  entitled  to  compensation.  But  yon  find 
nothing  there  at  all,  and  even  if  I  came  to  the  con- 
clusion that  the  construction  put  by  the  Court  of 
Appeal  on  the  schedule  was  the  right  one,  I  should 
say  ^at  this  was  a  casus  omissus  which  had  been 
overlooked  in  framing  the  schedule,  and  that  the 
right  being  given  by  the  statute,  there  was  nothing 
in  the  sohMiSe  to  take  away  the  right,  and  that  the 
court  must  find  some  other  means  of  arriving  at  the 
amount  and  conditions  upon  which  it  was  to  he 
enjoyed  so  far  as  the  soheduls  was  inapplicable  to  the 
case. 

Now,  my  lords,  if  tou  turn  to  the  schedule  itnlf, 
what  do  you  find  P  You  find  in  the  first  place  that  it 
is  intituled  **  Scale  and  Conditions  of  Compensation.'' 
I  have  referred  te  that.  Then  the  first  section  in  the 
schedule  is  **  The  amount  of  compensation  under  this 
Act  shall  be,"  Ao*,  and  the  clauses  which  have  been 
construed  follow  after  that  enactment.  **  The 
amount,"  your  lordships  observe,  **  of  compensatioa 
shall  be  "  so  and  so.  Obviously  the  only  object  d 
those  sections  in  the  schedule  was  to  fix  ttie  amoimt 
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of  it,  and  not  in  any  way  to  qualify  or  restrict  or 
modify  the  right  to  compensation. 

Then,  going  on  with  the  lot  sohedule,  it  was 
suggested  that  it  might  come  under  the  term  "  Con- 
ditions," but  that  I  coostrue  to  mean,  reading  it  with 
the  word  "  Scale,'*  the  conditions  of  enjoyment— not 
the  conditions  upon  which  the  right  is  given,  but  the 
conditions  under  which  the  risht  given  in  tilie  body  of 
the  Act  is  to  be  enjoyed.  And  I  find,  on  looking 
through  this  schedule,  numerous  conditions;  for 
example,  in  clauses  3  and  11  there  are  provisions  for 
the  workman's  submitting  himself  for  medical  exam- 
ination ;  in  No.  5  the  question  as  to  who  is  a  depen- 
dant is  to  be  settled  by  arbitration ;  in  12  the  weekly 
payments  may  be  reviewed  from  time  to  time ;  by  13 
they  may  be  redeemed  by  the  payment  of  a  lump 
sum ;  and  14  provides  that  they  shall  not  be  capable 
of  being  assigned  to  any  other  person,  so  that  you 
find  the  word  "  conditions"  amply  satisfied,  and  the 
character  of  the  conditions  which  is  intended  is  i^own 
l>y  the  actual  enactments  contained  in  the  schedule 
its-lf. 

When  I  come  to  the  words  which  have  to 
be  oonttrued  in  both  these  cases  I  really  have  very 
little  to  lay  that  has  not  already  been  said  by  my 
noble  and  learned  friend  on  the  woolsack  and  my 
noble  and  learned  friend  opposite  (Lord  Macnaghten). 
Shortly  put,  I  thiok  the  draughtsman  intended  this  : 
The  draughtsman  saw  that  in  many  cases  the  actual 
weekly  wage  would  not  always  be  of  the  same 
amount,  and  that  therefore  it  was  necessary  in  some 
cases,  and  probably  in  moat  case*,  to  take  an 
average,  and  he  has  used  a  compendious  formula 
or  compendious  expression  which  was  intended  to 
indude  the  simple  oaie  as  well  as  the  more  complicated 
case  of  the  actual  weekly  wage  beiog  of  a  different 
amount.  I  do  not  say  it  is  sood  drafting — I  do  not 
say  that  it  is  free  from  difficmty ;  but  on  consideration 
of  all  the  circumstances  I  thhik  that  that  is  the 
proper  way  of  construing  it.  The  weekly  earning 
are  to  be  the  basis  upon  which  the  compensation  is 
to  be  assessed.  If  you  have  tbe  actual  regular 
weekly  earnings  you  do  not  want  to  inquire  any 
further,  but  if  the  weekly  earnings  have  differed  in 
one  week  with  another,  then  you  require  to  strike  an 
average  in  the  ordinary  way.  As  my  noble  and  learned 
friend  opposite  has  pointed  out,  if  the  weekly  earn- 
ings were  uniform  throughout  the  year,  you  cannot 
talk  of  the  average  weekly  earoings  of  a  person  who 
has  had  £1  a  week  throughout  the  year ;  you  would 
not  sajr  his  average  wages  were  so  and  so,  you  would 
say  his  weekly  wages  were  so  and  so.  So  it  is 
impossible  to  attach  the  accurate  and  logical  meaning 
of  the  word  '*  average  "  to  the  enactment  which  you 
find  in  this  schedule.  Being  of  that  opinion,  I  agree 
that  the  decision  of  the  Court  of  Appeal  should  be 
reversed,  and  in  one  case  the  decision  of  the  learned 
county  court  judge  be  restored.  In  the  other  case  I 
do  not  koow  whether  it  must  go  back  for  a  new 
arbitration,  but  the  amount  must  be  ascertained  in 
some  way. 

With  regard  to  the  case  of  Stuart  v. .  Nixon 
&  Bruce  1  have  only  to  add  that  I  entirely 
agree  with  what  has  been  said,  that  the  injury  to  the 
workman  was  in  the  course  of  the  process  of  loading 
the  vessel  from  the  quay.  Notwithstanding  that  the 
actual  putting  of  the  goods  into  the  hold  has  been 
completed,  I  think  this  was  "relating  to"  *<the 
process"— in  fact,  I  find  an  admission  before  the 
learned  county  oourt  judg^  that  the  process  was 
incomplete  without  the  puttiog  in  of  these  beams.  I 
do  not  place  much  reliance  upon  that,  because  it  is 
obvious  that  the  county  court  jndee  understood  it 
differently  from  its  primd  facie  meanmg,  but  I  think 
the   admiMion   is   correct,    and   it  is    exactly    the 


lang^uage  which  I  should  choose  to  adopt  myself.  If 
the  two  operations  had  been  in  fact  severed  and  the 
one  had  been  done  by  a  contractor,  and  the  other  had 
been  done  by  the  master  of  the  ship,  that  might  not 
have  been  so;  but  where  we  find  it  done  by  the 
stevedore,  I  think  it  was  done  by  him  as  part  of  the 
process  of  loading  the  ship. 

Lord  Bbamfton.— Eaturely  agreeing  as  I  do  with 
the  judgments  which  h«ve  been  pronounced,  I 
have  no  word  to  add.  I  agree  with  aU  that  has 
been  said  by  my  noble  and  learned  friends  who  have 
exhausted  the  case.  I  propose  therefore  to  do  no 
more  tiian  express  my  concurrence. 

Lord  BoBBBTSON.— The  interpretation  clause 
of  tins  Act  defines  "workman"  in  language  of 
the  extremest  latitude  as  regards  the  nature  of  the 
contract  under  which  he  works,  and  in  that  section 
and  in  the  rest  of  the  Act  as  distinguished  from  the 
schedules  there  is  no  hint  or  suggestion  that  it  is 
limited  to  persons  who  have  worked  for  any  particular 
period  prior  to  the  accident.  The  Ist  section  of  the 
Act  declares  the  employer  to  be  liable  to  pay  com- 
pensation in  accordance  with  the  1st  schedule  to 
every  workman  who  has  sustained  personal  injury  by 
accident  arising  out  of  and  in  course  of  the  employ- 
ment. Having  regard  to  the  subject-matter  of  the 
schedule  and  its  place  in  the  scheme  of  the  Act,  it 
would  be  most  surprising  if  the  schedule  should  prove 
to  contain  some  limitation  of  the  class  of  persons 
benefited.  Mr.  Scott  is,  I  think,  quite  right  in  saying 
that  the  "  conditions  "  laid  down  in  the  schedule  are 
none  of  them  conditions  precedent  to  the  right  to 
compensation,  but  are  all  conditions  of  the  exercise 
of  tiie  right  by  persons  assumed  to  possess  it.  Now, 
the  basis  of  the  respondents*  contention  is  the  words 
*'  average  weekly  earnings,"  and  ultimately  the  single 
word  *'  average,"  and  I  think  it  wholly  insufficient  to 
support  so  considerable  a  burden.  All  that  the  Act 
itself  says  is  that  every  workman  injured  in  the 
circumstances  stated  is  to  get  compensation  in  accord- 
ance with  the  schedule,  and  it  is  completely  in  accord- 
ance with  the  schedule  that  the  man  whose  weekly 
earnings  require  no  weekly  arithmetical  computation 
to  reduce  them  to  a  definite  standard  of  compensation 
should  receive  compensation  according  to  that  standard. 
Su|>posing  the  words  had  been  "weekly  earnings, 
taking  one  week  with  another,"  it  would  be  far  too 
literal  to  hold  that  became  a  man  had  only  worked 
one  week,  he  would  be  excluded;  and  the  word 
"average"  expresses  nothing  more  than  the  same 
idea. 

Lord  LiNDLBY. — Upon  the  main  questions  which 
have  been  argued  before  your  lordships  I  agree 
with  everything  which  has  been  said,  and  in  particular 
I  agree  with  the  coostruotion  put  upon  the  enacting 
pare  of  t&e  Workmen's  Compensation  Act  and  upon 
the  expression  "average  weekly  earnings"  in  the 
scale.  To  my  mind  the  result  arrived  at  by  the  Court 
€d  Ap{>eal,  to  the  effect  that  nobody  can  claim  com- 
pensation under  this  Act  unless  he  has  been  in  the 
same  employment  for  a  fortnight,  is  startling  and 
untenable. 

With  regard  to  the  small  point  about  the  loaduMT,  I 
have  the  misfortune  to  be  in  a  minority  of  one.  But, 
my  lords,  I  cannot  bring  myself  to  say  that  the 
accident  which  happened  here  was  occasioned  by  a 
"factory,"  which  means  machinery  loading  or  un- 
loading from  a  wharf  or  quay.  I  do  not  say  whether 
the  loading  or  unloading  was  finished  or  not.  I 
should  say  myself  it  was,  as  the  county  court  judge 
held ;  but  even  if  it  were  not,  the  process  of  loading 
or  unloading  from  a  wharf  or  quay  was  over  and 
finished  for  ever.  The  accident  happened  hj  the  use 
of  a  crane  or  a  machine,  not  in  oompletmg   that 
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which  was,  aooording  to  my  undentanding  of  the 
case,  at  an  end,  but  in  a  totally  different  operation, 
which  was  putting  down  the  cross-bars  oyer  the 
hold  of  the  ship  with  a  view  to  place  the  hatchways 
over  it.  That  point  is  a  very  small  one,  and  I  have 
no  doubt,  as  your  lordshifM  differ  from  me,  I  am 
wroog ;  but  as  I  have  an  opinion,  I  thought  it  right 
to  express  it 

I  take  it  for  granted  that  the  second  oaie  will  not 
h«ve  to  go  bsck,l>eo«U8e,  as  I  understand  tue  decision, 
the  compensation  must  be  £150. 

Lysons  V,  Aitdbew  Kvowles  &  Sons  (Limitbd). 

Order  of  the  Court  of  Appeal  revereedt  loUh  coets  here 
and  below,  and  order  of  the  county  court  Judge  reetored. 

Solicitors,    Bad/ord  &  FrankUmd,  for   Bowden   A 
Widdowson,  Maachetter ;   Eowdiffe,  Bawle,  Johnetone, 
&  Oregory,  for  Ftdlagar  &  Huttouy  Bolcon. 
Stuabt  v.  Nixon  &  Bbucb. 

Barl  of  Halsbitby,  L.O. — In  this  case  I  do  not 
propose  to  say  anything  f  urtaer.  I  have  a<r«ady  given 
my  judgment.  The  county  C3urt  judge,  taking  the 
view  he  did  of  the  law,  has  not  assessed  compensation, 
and  therefore  it  must  go  back  because  your  lordships 
have  not  the  power  to  assess  tbe  compensation 
here.  If  it  were  done  here  coosistently  with  the 
judgment,  the  judgment  must  bs  for  the  sum  which, 
according  to  your  lordships*  construotiou  of  the 
statute,  must  be  the  minimuai  sum.  But  I  do  not  think 
your  lordships  have  jurisdiction  to  enter  into  that 
question.  The  only  judgment  I  can  move  is  that  the 
case  be  set  back  to  the  county  court  judge  to  find  out, 
in  pursuance  of  your  lordships'  judgment,  the  amount 
of  compensation  which  ought  to  be  assessed. 

Order  of  the  Court  of  Appeal  reversed,  with  costs  here 
and  below;  cause  remitted  to  the  county  court  judge  to 
assess  the  amount  of  compensation. 

Solicitors,  Growders,  Vizard,  <fc  Oldham,  for  O,  J. 
Lynskey,  Liverpool ;  William  Hurd  &  Son,  for  Oliver, 
Jones,  Billson,  &  Co.,  Liverpool. 


OCourt  of  Appeal. 

From  Chan.  Div.    1 
(Bigby,  Collins,  and  V  June  28, 

Bomer,  L.JJ.)       J 

In  re  E.  W.  A.  (A  Dbbtob).  (a.) 

Bankruptcy  —  Beceiving  order  —  Judgment  debt  — 
Guaranty — Belea^  of  co- guarantor — Belease  of  debt 
— Agreement  not  to  sue. 

The  release  of  one  co^guarantor  operates  as  a  release  of 
the  other  co-guarantors,  notwitJtstanding  that  the  con- 
tractual liabUity  has  passed  into  a  judgment. 

The  difference  as  regards  co-debtors  between  the  release 
of  a  debt  and  the  release  of  liability  to  be  sued,  con- 
sidered and  explained. 

Ez  parte  GK>od,  In  re  Armitage,  25  W.  B.  422,  5 
OA.  D.  46,  distinguished. 

This  was  an  appeal  from  ICr.  Begistrar  linUater, 
making  a  receiving  order  against  f  he  appellant. 

It  appeared  that  in  September,  1899,  the  debtor  and 
one  B.  nad  entered  into  a  joint  and  several  guaranty 
with  the  Capital  and  Counties  Bank  for  the  payment 
of  the  sum  of  £6,000  owing  to  the  bank  from  tiie  P. 
company. 

In  October,  1900,  the  bank  recovered  judgment 


(a.)  Beported  by  a  B.  Williams,  Esq.,  Barrister- 
at-Law. 


against  the  debtor  and  B.  jointly  and  severally  for  the 
sum  of  £6,000. 

The   bank    presented   a   petition   in   bankmptoy 
against  B.  founded  on  the  judgment  debt,  but  before 
any  order  was  made  upon  the  petition  terms  were 
amnged  between  the  parties  and  embodied   in  a 
document  dated  the  7th  of  March,  1901,  which  was 
signed  by  the  solicitors  of  the  bank  and  addressed  to 
the  solicitors  of  B.    It  was  to  the  following  offset: 
*'  We  beg  to  acknowledge  the  sum  of  £2,600  and  five 
bills  of  £100  each  dated  to-day  pavaUe  at  2,  4,  6,  8, 
and  10  months  respectively,  in  full  disdharga  of  all 
daims  bv  the  Capital  and  Counties  Bank  (Limited) 
ag^unst  B.  in  connection  with  the  Profasfionai  and 
'Crades    Papers   Co.  (Lunited)    and   all   guarantees 
given  by  hun  to  the  bank  in  connection  with  that 
company,  and  in  settlement  of  any  outstanding  ques- 
tions as  to  the  amount  dneto  thebank,  and  weundertake 
to  attttid  on  the  hearing  of  the  bankruptcy  petition  to 
consent  to  the  same  beiag  withdrawn  or  aismiiised  on 
lerms  that  B.  pay  Uie  costs." 

On  the  26th  ot  March,  1901,  the  bank  presented  a 
petition  in  bankruptcy  against  the  debtor,  E.  A.  W.,  in 
retpect  of  £3,000,  the  balance  of  the  amount  dne  on  the 
judgment  of  October,  1900,  the  consideration  for  the 
judgment  debt  being  alleged  to  be  the  amount  due 
under  the  joint  and  several  guaranty  of  S-«ptember,  1899. 

On  the  hearing  of  the  petition  tue  deb:or  opposed 
tbe  making  of  a  receiving  order  on  the  ground  that 
he  was  not  indebted  lo  the  bank,  they  having  on  the 
7th  of  March,  1901,  released  the  debt  aod  discharged 
him  from  Uability  in  respect  of  the  jud^ent. 

The  registrar,  however,  made  a  receiving  order. 

The  debtor  appealed. 

Beed,  K.C.,  and  Arthur  Sims,  for  the  debtor,  con- 
tended toat  ^e  document  of  the  7th  of  March  ougut 
to  be  strictly  coostrned  aooording  to  its  terms  and  not 
witii  reference  to  surrounding  circumstances,  and 
being  so  construed  it  waf  a  complete  discharge  of  the 
debt :  Mercantile  Bank  of  Sydney  v.  Taylor,  41  W.  R. 
Dig.  193,  [1893]  A.  C,  p.  317. 

Hansen,  tor  the  bank,  contended  that  the  rule  as 
to  the  release  of  one  joint  surety  being  the  release  of 
all  did  not  apj^ly  where  the  contractual  liability  bad 
passed  into  a  judgment,  and  that  where  the  reason  of 
the  doctrine  ceased  the  doctrine  also  ceased :  Kendall 
V.  HamiUfm,  28  W.  B.  97,  4  App.  Cas.,  p.  515.  He 
also  contended  that  on  the  true  construction  of  the 
document  of  the  7th  of  March  the  bank  did  not  intend 
to  release  tiie  debt,  but  only  to  oompromite  the  bank- 
ruptcy proceedings :  Ex  parte  Good,  In  re  Armitage, 
25  W.  B.  422,  5  Ch.  D.  46;  In  re  WolnMrshausen,  38 
W.  B.  537. 

Beed,  Z^.^.,  replied. 

The  followmg  oases  were  also  referred  to  :  Cheetham 
V.  Ward,  1  B.  &  P.  630 ;  Nicholson  v.  Bevill,  4  Ad.  ft 
E.  675;  Ward  v.  National  Bank  of  New  Zealand,  8 
App.  Cas.,  p.  764, 32  W.  B.  Dig  170 ;  Steeds  y.  Steeda, 
37  W.  B.  378,  22  Q.  B.  D.  537 ;  Commercial  Bank  of 
Tasmania  v.  Jones,  42  W.  B.  256,  [1893]  A.  C.  313. 

Bigby,  L.J.,  said  he  concurred  in  the  judgment 
about  to  be  delivered  by  Collins,  L.J. 

Collins,  L.J.,  said  this  was  an  appeal  from  a 
dedsion  of  the  registrar  who  had  made  areceiviog 
order  against  the  appellant  founded  on  a  judgment 
which  had  been  obta&ied  against  tbe  appellant  and 
B.  as  co-guarantors.  The  ground  ol  the  appeal  was 
that  the  liability  of  the  debtor  had  been  discharged 
by  the  release  of  his  co*  guarantor.  The  debtor  and 
B.  had  entered  into  a  joint  and  several  guaraa^  with 
the  bank  for  tbe  payment  of  the  sum  of  £6,000 
owing  to  the  bank  from  the  P.  Co.  and  the  bank 
had  recovered  judgment  against  the  debtor  and  B. 
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jointly  and  severally  for  the  inm  of  £6,000.    The 
bank  presented  a  petition  in  bankmptoy  against  B. 
loonded  on  the  judgment  debt,  but  before  any  order 
-was  made  upon  the  petition  terms  were  arranged 
•between  the  parties  and  embodied  in  a  document 
dated  the  7th  of  Mardh,  1901  [which  his  lordship  then 
read].    Alter  that  arrangement  the  buik  presented  a 
petition  in  bankruptcy  against  the  debtor  in  respect 
of  the  sum  of  £3,000,  the  balance  of  the  amount  due 
on  the  judgment;  and  the  question  now  b^ore  the 
court  was  whether  the  document  of  the  7th  of  March, 
1901,  amounted  to  accord  and  satisfaction  so  as  to  get 
rid  of  the  liability.    It  was  contended  on  behalf  of 
the   bank    that    the  release   of  one  co-surety   did 
not   operate  as   a  release   of   the   other   co-surety 
where  the  contractual   liabilitjr  had  passed  into  a 
judgment.    But  his  lordship  did  not  see  aoy  reason 
for   the   distinction.     There    was   only    one   debt, 
and    the    release   of    one    operated    as    a   release 
of  both.     The  rule  was   just   as  applicable   to   a 
liability  under  a  iudgment  as  to  a  liability  under  a 
contract.    The  rule  was  well  established,  and  it  was 
too  late  now  to  contend  to  the  contrary.    The  real 
point  was  as  to  the  effect  of  the  document  of  the  7th 
of  March,  1901.    Where  you  have  a  document  which 
purports  to  be  a  release  you  may  also  have  a  reserva- 
tion of  right  against  other  persons,  so  that  the  docu- 
ment only  amounts  to  an  agreement  or  covenant  not 
to  sue  a  particular  individual ;  and  if  there  had  been 
any  reservation  of  right  in  the  document  of  the  7th 
of  March,  1901,  it  would  not  have  operated  as  a  dis- 
charge of  the  debt.     But  it  did  not  appear  to  his 
lordship  that  on  the  face  of  the  document  there  was 
any  such  reservation.    That  being  so,  why  should  any 
liinitation  be  put  upon  the  operation  of  tbe  docu- 
ment.   It  was  said  tnat  the  bimk  did  not  intend  to 
release  the  debt,  but  that  was  not  a  sufficient  ground 
for  reading  into  the  document  something  which  was 
not  there.    It  was  no  reason  for  limiting  its  opera- 
tion to  say  that  tbe  legal  consequences  <3  the  docu- 
ment went  beyond  the  intention  of  Uiose  who  framed  it. 
It  was  also  said  that  the  surrounding  droumstanoes 
ought  to  be  regarded  as  qualifving  the  document. 
What  were  those  circumstances  r    There  were  none 
except  that  the  debtor  had  no  means  and  B.  was 
a  person  of  some  means.    There  was  nothing  but 
the  fact  that   B.  was   aUe  to   pay   a   substantial 
sum ;    and    there    may    have    been    good    reason 
for  the  bank  taking   only  half   the   amount   due. 
Therefore   there   was    nothing    to    lead   fairly    to 
the   inference  that   the   document  was   limited  to 
the  release  of  one  person.    Two  cases  were  referred 
to  on  the  question  of   suirounding  circumstances, 
but  when  the  facts  of  thoee  cases  were  critidaed  they 
did  not  afford  anv  groimd  for  cutting   down  the 
operation  of  the  document  in  the  present  case.    In 
Ex  parte  Good^  In  re  Armitage^  there  was  a  controversy 
as  to  whether  there  was  any  joint  liability  at  alL    But 
in  the  present  case  there  was  no  such  circumstance ; 
and  the  case  of  In  re  Wolmer$hau»en  could  be  dis- 
tinguished in  a  similar  way.    Their  lordships  could 
not,  without  straining  the  rules  of  evidence,  limit  the 
operation  of  the  document  in  question,  and  they  must 
therefore  hold  that  the  debtor's  liability  was  dis- 
charged. 

BoHEB,  L.  J.,  agreed,  but  expressed  a  doubt  whether 
the  document  of  the  7th  of  ICaxoh  might  not,  having 
regard  to  the  form  of  it  and  to  the  surrounding 
droumstanoes,  have  been  construed  not  as  a  release  m 
the  debt  but  merdy  as  a  release  of  B.  from  his 
liabiUty  to  be  sued. 

Appeal  allowed. 

Solid  tors,  Steadman  A  Van  Praagh ;  Cameron, 
Kemm  ds  Co* 


I 


June  13. 


From  Chan.  Div. 
(Bigby  and  Gollini,  L.JJ.) 

Gbaham  v.  Wboitohton.  (a.) 

Local  govemment^Nuiaance  by  eewage—Uee  of  drain— 
Sewer— Notice— Public  Health  Ad,  1875  (38  <fc  39 
Vict.  c.  65),  8,  21. 

Certain  inJuibitante  of  a  milage  were  in  the  habit  of 
sending  elope,  due,  doum  what  was  originally  a  highway 
drain,  which  had  become  vested  in  the  local  aiitkority. 
The  defendant,  without  notice  to  the  local  authority, 
connected  a  water -closet  with  this  drain  and  sent  f cecal 
matter  doum  it  He  thereby  created  a  nuisance  on  t?ie 
plaintiff's  land. 

Held,  thai,  even  assuming  the  drain  in  question  to  be 
a  sewer  within  the  meaning  of  section  21  of  the  Public 
Health  Act,  1875,  the  defendant,  not  having  complied 
with  the  elatuiory  requirement  as  to  notice,  could  rtot 
avail  himself  of  the  provisions  of  that  section,  and 
might  be  restrained  by  injunction  from  sending  f cecal 
maUer  down  the  drain. 

This  was  an  appeal  from  a  deddon  of  Byrne,  J. 

The  facts  were  as  foUows :  There  had  existed  for 
many  years  in  the  village  of  Wetheral,  in  Cumber- 
land, a  covered  drain,  whidi  ran  along  one  dde  of 
the  high  road  from  a  point  near  the  post  office  in  the 
village  in  an  easterly  direction,  and  (Mwdng  under  the 
garden  of  Mrs.  Grahiun,  the  plaintiff  in  the  action, 
emptied  itsdf  by  a  faU  of  nearly  eighty  feet  into  an 
old  disused  quarry,  which  was  also  the  property  of 
the  plaintiff  and  adjoined  her  garden. 

For  many  years  tbis  covered  drain  had  been  used 
soldy  for  conveying  surface  or  rain  water  aud  slops 
from  some  of  the  lu>uses  in  the  village  adjoining  the 
high  road ;  but  recenUy  some  of  the  inhabitants 
adjdDing  the  road,  and  particularly  the  three  defend- 
ants, had  discontinued  the  use  of  cesspools,  and  now 
discharged  solid  sewage  matter  into  tms  drain. 
.  It  wa^  admitted  that  an  intolerable  nuisance  was 
thereby  caused  to  the  plaintiff,  who  applied  for  an 
iojunetion  to  restrain  the  defendants  from  continuing 
to  discharge  drainage  and  filth  into  and  upon  her 
land  from  houses  in  their  occupation  through  the 
drain  in  question. 

Byrne,  J.,  granted  an  interim  injunction  as  against 
the  defendants  Wroushton  and  Piatt,  but  not  the 
third  defendant  Hencuy,  who  had  for  some  years 
past  been  discharging  ms  drainage  into  the  drain  in 
question,  giving  them  a  montii  to  make  other 
arrangements. 

The  defendant  Wroughton  appealed. 

The  drain  in  question  was  originaliy  a  highway 
drain  which  siuce  1894  had  become  vested  in  the 
local  authority. 

By  section  21  of  the  PubUc  Health  Act,  1875,  ;« The 
owner  or  occupier  of  any  premises  within  tbe  district 
of  a  local  authority  shall  be  entitled  to  cause  his 
draios  to  empty  into  the  sewers  of  that  authority,  on 
condition  of  nis  giving  such  notice  as  may  be  required 
by  tliat  authority  of  his  iutention  so  to  do,  and  of 
complying  with  the  regulations  of  that  authority  in 
respect  m  the  mode  in  which  the  communications 
between  sudi  drains  and  sewers  are  to  be  made,  and 
subject  to  the  control  of  any  person  who  maybe 
appointed  by  that  authority  to  superintoad  the 
maldng  of  such  communicaticnDS  " 

A.  Glen  and  Maughan,  for  the  appellaut.— -Byrne,  J  , 
rdied  on  the  case  of  Kinson  Pott^  Co.  (Limited)  v. 
Corporation  of  PooU,  47  W.  R.  607,  [1899]  2  Q  B.  41. 
That  case,  however,  is  inconsistent  with  other  cases  on 

(a.)  Beported  by  J.  I.  Stibx^inq,  Esq.,  Barrister* 
at-Law. 
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thia  qaestion.  It,  in  effect,  read  into  section  21  the 
words  *'if  the  sewer  is  fit  for  the  purpose."  In  any 
case  it  does  not  help  the  respondents,  because  here  the 
sewer  u  fit  to  receive  drainage  and  the  nuisance  is 
caused  by  its  having  its  outlet  on  the  quarry.  The 
condition  as  to  notice  in  section  21  does  not  apply  to 
the  present  case. 

They  referred  to  Ferrand  t.  Hollas  Land  and 
Building  Co.y  41  W.  E.  580,  [1893]  2  Q.  B.  135; 
Eastwood  Bros.  v.  Honley  Urban  District  Council,  ante, 
p.  308,  [1901]  1  Ch.  645 ;  BrownY.  Mayor  of  Dunstable, 

47  W.  R.  538,  [1899]  2  Ch.  378 ;  Kirkheaton  Local  Board 
V.  Beaumont,  52  J.  P.  68 ;  Molloy  v.  Oray,  24  L.  B.  Ir. 
258,  37  W.  B.  Dig.  98  ;  Ainley  v.  Kirkheaton  Local 
Board,  60  L.  J.  Cb.  734,  40  W.  B,  Dig.  133 ;  Kirk^ 
heaton  District  Local  Board  v.  Ainley,  [1892]  2  Q.  B. 
274.  40  W.  R.  Dig.  219;  Fordom  v.  Parsons, 
[1894],  2  Q.  B.  780;  WJieatcro/t  v.  The  Local  Board 
of  Matlock,  52  L.  T.  Bep.  356,  33  W.  B.  Dig.  128  ; 
Falconar  v.  South  Shields  Corporation,  11  Times  L.  B. 
223;  London  and  North-Western  Baihuay  Co.  v. 
Runcorn  Rural  District  Council,  46  W.  B.  484,  [1898] 
1  Ch,  561 ;  OroysdaU  v.  Sunbury  Urban  District 
Council,  46  W.  B.  667,  [1898]  2  Oh.  515 ;  Sykea  v. 
Soiverby  Urban  District  Council,  [1900]  1  Q.  B.  584, 

48  W.  B.  Dig.  104 ;  Metropolitan  Board  of  Works  v. 
London  and  North-Westeni  Railway  Co.,  29  W.  B. 
693,  17  Ch.  D.  246. 

Levett,  K.C.,  and  Read,  contra. — ^The  appellant 
admits  the  existence  of  a  nuisance,  but  claims  the 
benefit  of  section  21  of  the  Public  Health  Act,  1875. 
He  has  not,  however,  compUed  with  the  statutory 
conditions  imposed  by  that  section.  In  any  case  his 
claim  comes  to  thi«,  that  if  a  drain  is  in  existence  a 
man  may  send  all  his  sewage  into  it,  no  matter  what 
the  drain  was  originally  intended  for.  This  is  too 
wide  a  construction  to  place  on  the  section. 

Ohn  replied. 

BiGBY,  L.J. — I  think  this  appeal  must  fail.  'I 
think  that  the  order  made  is  quite  right,  and  that  no 
gprounds  have  been  shown  upon  whicti  we  can  set 
aside  the  judgment. 

Collins,  L.J. — I  am  of  the  same  opinion.  This 
case  has  travelled  over  a  wide  area  upon  the  question 
of  sewers  and  draios  under  the  Public  Health  Act, 
but  I  think  that  when  we  come  to  the  narrow  point 
which  has  actually  to  be  decided  in  this  case,  it  will 
not  be  necessary  to  deal  in  any  detail  with  those 
cases. 

The  point  arises  shortly  in  this  way.  There  is  in 
the  village,  to  which  this  case  relates,  for  anything 
that  appears  to  the  contrary,  an  adequate  system  of 
sewage,  so  far  as  f cecal  matter  is  concerned.  It 
seems  that  the  practice  there  was  to  deal  with  that 
matter  by  privies  and  a  cesspool,  and  in  one  case  a 
private  water-closet,  but  the  general  scheme  which 
now  exists  there  is  perfectly  adequate.  There  is  also 
running  along  the  highway  a  drain  which  it  is 
admitted— at  all  events  it  is  not  denied,  and  the 
evidence  is  in  favour  of  it — was  originally 
simply  a  highway  drain,  and  belonging  as 
Budi  to  the  highway  authority  which  was  not  the 
local  authority.  That  drain  was  subsequently,  as  far 
back  as  1886,  I  think,  improved  at  the  expense  of  the 
vestry,  still  the  highway  authority,  and  persons  occu- 
pying houses  along  that  highway  had,  no  doubt  with 
the  tacit  assent  of  the  highway  authority,  connected 
their  houses  with  it  for  the  purpose  of  sending  down 
slops  and  that  class  of  water.  Such  a  state  of  things 
continued  until  the  present  local  authority  came  into 
existence  and  took  over  the  control  of  the  highway — 
which,  I  think,  was  in  1894 — and  so  things  went  on 
until  1900,  when  the  appellant  in  this  case,  without 


any  notice  whatever  to  the  local  authority,  made  a 
water-closet  on  his  land,  and  connected  it  with  a 
communication  which  he  already  had  with  the  high- 
way drain,  and  which  had  been  used  for  passing  soap- 
suds and  tiiat  class  of  liquid  down  the  drain. 

The  appellant  contends  that  he  is  justified  in  doing 
what  he  did  by  virtue  of  the  Public  Health  Act,  bat 
what  he  has  to  meet  in  the  first  instance  is  this :  The 
matter  which  he  sends  from  his  water-closet  passes 
directly  through  the  channel  I  have  deaoribed  into 
the  bottom  of  a  disused  quarry,  which  is  part  of  the 
plaintiff's  premises,  and,  as  far  as  I  understand, 
immediately'  adjoins  her  garden  and  bowUnf  green. 
The  effect  of  that  is  to  create,  as  the  learned  judge 
says,  an  intolerable  nuisance.  It  is  true  that  the 
plaintiff  had  to  submit  to  an  inconvenience  which 
may  have  amounted  to  nuisance  from  the  accamn- 
lation  of  soap-suds  and  that  class  of  liquid  in  the 
quarry  at  the  bottom  of  her  garden,  but  what  the 
appellant  has  done  is  to  make  that  a  nuisaaoeofa 
very  aggravated  character  by  the  pasiin^^  down  of 
IcbqbI  matter  from  his  water-doset  direct^  into  the 
quarry  at  the  bottom  of  the  garden,  and  supposing 
he  had  done  that  without  the  communication  with  ihe 
drain  of  the  local  authority,  no  one  could  questioo 
that  he  had  committed  a  tort  for  which  an 
action  at  the  suit  of  the  owner  of  the  garden 
would  lie  against  him.  "But,"  he  says,  **I  do 
not  deny  for  a  moment  that  a  nuisance  in  which  1 
have  taken  a  part  is  created  on  the  land  of  the 
plaintiff,  but  I  am  entirely  discharged  from  any 
personal  liability  in  respect  of  the  matter,  inas- 
much as  the  channel  by  which  I  have  conveyed  that 
nuisance  on  to  the  land  of  the  plaintiff  partly  consists 
of  this  highway  drain,  which  I  say  is  a  sewer  of  the 
highway  authority."  In  order  to  get  the  inuuonity 
that  he  claims  under  the  Act  of  Parliament  he  most 
at  least  show  that  he  has  conformed  to  the  conditions 
of  the  Act  of  Parliament,  and  he  daims  to  have  done 
so  and  says  that  he  comes  under  section  21  of  the 
Public  Health  Act,  1875.  But  the  conditions  of  that 
section  are  those.  [His  lordship  read  the  section,  and 
continued  :]  He  says  "True  it  is  I  did  not  consolt 
this  local  authority  upon  the  matter  at  all.  I  knew, 
or  might  have  known,  because  it  was  in  evidence  ^t 
in  that  small  commtmity  other  persons  bad  tried  to 
m^e  these  conmiunications  and  assent  had  heen 
refused.  I  did  not  ask  them.  I  had  no  reason  to 
suppose  that  they  would  assent  to  it.  The  statate 
obliges  me  to  give  them  notice.  I  did  not  do  it, 
and  yet  I  claim  immunity  under  the  statute,  fot 
creatinic  an  intolerable  nuisaDce  on  the  land  of  the 
plaintiff."  That  seems  a  strong  order,  and  in  oider 
to  bring  himself  within  the  section  he  has  first  of 
all  to  show  that  the  channel  into  which  he 
has  sent  this  foecal  matter  is  a  sewer  of  the  local 
authority.  Mr.  Glen's  contention  goes  to  this 
whole  extent,  that  if  a  highway  drain  had 
been  made  simply  for  the  purpose  of  collecting 
rain  water  to  be  used  for  drmking  purposes  after- 
wards, and  although  there  was  sm  efficient  system  for 
dealing;  with  foecal  matter  in  the  neighbourhood,  the 
appellant  might  nevertheless  pass  bis  foecal  matter 
down  into  this  channel  which  existed  for  the  purpose 
of  collecting  and  it  may  be  distributing  rain  water 
for  drinking  purposes.  That  seems  an  extravagant 
construction  of  the  statute,  and  one  which  I  shopld 
shrink  from  unless  driven  to  it  by  the  absolute  wording 
of  the  section. 

Although  there  may  be  drains  which  come  withm 
the  definition  of  a  sewer  imderthe  Act,  I  think  that  it 
was  not  this  class  of  sewer  to  which  the  provisions  of 
the  Public  Health  Act  apply,  enabling  any  person  to 
pass  the  foecal  matter  of  his  household  into  it.  I  do  not 
think  it  is  necessary  to  decide  that  as  a  matter  of 
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law  m  this  oaie;  and  I  should  oertsmly  be  very 
reluctant  to  throw  any  donbt  upon  the  views  taken  by 
tbe  learned  judges  on  this  questioD,  because  that 
does  not  arise  in  this  case  for  this  reason,  that 
even  if  this  were  a  sewer  which  the  appellant  had 
a  right  under  the  conditions  of  the  statute  to  pass 
I  cecal  matter  into,  he  has  not  performed  those 
conditions,  and  therefore  it  seems  to  me  that  he 
stands  naked  against  the  action  that  the  plaintiff 
brought. 

On  those  grounds  I  think  the  appeal  should  be 
dismissed. 

Appeal  diamUaed  with  costs. 

Solicitors,  Foulger,  Robinson,  cfc  Miller,  for  H.  F. 
Leavers,  Carlisle ;  UUithorne,  Currey,  &  JennivgBy  for 
C  B.  Hodgson,  Carlisle. 


Appeal.  1 

(A.  L.  Smith,  M.B.,  and  Yaughan  >  June  7. 

Williams  and  Stirling.  L.JJ.)        ) 

Price  &  Price  v.  Marine  Insurance  Oo. 
(Limited),  (a.) 
Insurance    {Marine] — Subfect-matter    of    insurance — 
**  Advances'* — Security  of  freight — Freight  payable 
pro  rata — Insurance  against  total  loss  only — Con- 
struction of  policy. 

The  master  of  an  Italian  ship  at  Pensacola  obtained 
from  the  plaintiffs  an  advance  for  disbursements,  giving 
as  security  a  document  by  which  he  promised  to  jxiy  £760 
ten  days  after  the  arrival  of  the  ship  at  Southampton, 
and  pledged  the  ship  and  her  freight. 

The  plaintiffs  effected  an  insurance  with  the  defendants 
upon  **  advances  valued  £776  "  from  Pensacola  to  South- 
.  ampton,  and  expressed  to  be  "free  of  all  average,** 

The  ship  was  lost  at  the  Azores  but  the  cargo  was 
saved,  and  by  Italian  law,  subject  to  which  the  contract 
of  affreightment  was  made,  £790  freight  pro  rata  was 
paid. 

Held,  that  as  there  had  not  been  a  total  loss  of  the 
freight,  and  therefore  not  a  total  loss  of  the  charge  on 
freight^  the  plaintiffs  could  not  recover  on  the  policy. 

Appeal  by  the  plaintifGs  from  a  judgment  of 
Bigham,  J.,  in  an  action  brought  to  recover  a  total 
loss  on  a  policy  of  insurance  effected  by  l^e  plaintiffs 
with  the  defendants  under  the  following  circum- 
stances: 

In  December,  1898,  the  Italian  ship  Cinque  loaded 
at  Pensacola  for  a  voyage  thence  to  Southampton. 

The  master  required  money  for  his  disbursements, 
and  he  borrowed  the  amount  from  the  plaintifEs,  who 
took  from  the  master  a  document,  which  was  in  the 
following  terms:  <*£760  12s.  9d.  stg.  Pensacola, 
Fla.,  Dec.  30,  1898.  Ten  days  after  arrival  at  port  of 
destination  of  the  steel  bk.  called  Cinmte,  of  whion  I  am 
the  master,  now  lying  at  Pensacola,  Fia.,  loaded  with 
P.P.  sawn  timber  and  lumber,  and  ready  to  sail  for 
Southampton,  I  promise  to  pay  to  the  order  of  myself 
the  sum  of  £760  12b.  9d.  British  sterling  in  approved 
bankers*  demand  bills  on  London  value  received  for 
necessary  disbursements  of  my  vessel  at  this  port,  for 
the  payment  of  which  I  hereby  pledge  my  vessel  and 
freight,  and  my  consignees  at  the  port  of  destination 
are  hereby  directed  to  pay  the  amount  of  this  obliga- 
tion from  the  first  amount  of  freieht  received  lor 
account  of  my  said  vessel,  any  other  £aft  or  obligation 
by  me  drawn  at  this  point  on  said  freight  to  be 
secondary  to  this.    Signed  in  duplicate,  one  being 

(a.)  Reported  by  Erskine  Beid,  Esq.,  Barrister- 
at-Law. 


accomplished,  the  others  to  stand  void.  Tommaso 
BiTTORi,  Master  of  the  Steel  Bk.  Cinque.** 

The  effect  of  this  transaction  was  to  vest  in  the 
plaintiffs  an  insurable  interest  in  the  vessel  and  her 
freight,  and  the  plainti£b  thereupon  effected  the 
policy  sued  on.  It  was  a  policy  at  and  from 
Pensacola  to  Southampton,  the  subject-matter  of  the 
insurance  beinff  *' advances  valued  £776,"  the  risks 
were  deicribed  in  the  customary  way,  and  tbe 
insurance  was  against  total  loss  only,  being  expressed 
to  be  "  free  of  tSl  average." 

The  vessel  proceeded  on  her  voyage,  but  she  never 
reached  her  destination. 

In  February,  1899,  she  ran  ashore  at  Azores  and 
became  a  total  wreck.  The  cargo  was  discharged, 
and  the  holder  of  the  bill  of  lading  obtained 
possession  of  it  upon  payment  of  £790,  being  freight 
2iro  rata  itineris.  By  Italian  law,  subject  to  wmch 
the  contract  of  affreightment  had  been  made,  such 
freight  was  in  the  droumstances  payable. 

The  plaintifb  broaght  tiiis  action  on  tbe  policy,  and 
contended  that  there  had  been  a  to^  loss  of  the 
subject-matter  of  the  insurance,  inasmuch  as  their 
only  right  under  the  promissory  note  was  to  receive 
the  money  ten  days  alter  the  arrival  of  the  ship  at 
Southampton,  and  the  non-arrival  of  the  ship 
involved  the  loss  of  their  right  to  payment. 

The  defendants'  case  wasuiat,  as  the  shipowners  had 
received  £790  from  the  holder  of  the  bill  of  lading  at 
the  Azores,  there  had  been  no  total  loss. 

Bigham,  J.  (16  Times  L.  B.  481),  gave  judgment 
for  tbe  defendants  on  the  ground  tiiat  the  plaintiffs 
did  not  merely  get  a  charge  payable  at  Souttnimpton 
on  the  freight ;  they  got  a  diarge  on  aU  the  freight 
the  ship  might  earn  on  the  insured  voyage.  The 
terms  of  the  document  showed  that  to  be  so,  and 
inasmuch  ai  the  ship  earned  £790  which  was  paid  to 
her  owners  at  the  Azores  there  had  been  no  total 
loss  of  the  subject-matterof  the  insurance. 

Carver,  K,G,,  and  T,  E,  Scrutton,  K.C,  for  the 
plaintiffs. 

Joseph  Walton,  K,C»,  and  J,  A,  Hamilton,  for  the 
defendants. 

A.  L.  Smith,  M.B.— There  are  certain  passagets  in 
the  judgment  of  my  brother  Bisham  (see  16  Times 
L.  B.  481)  which  I  have  a  difficulty  in  following. 
Mr.  Joseph  Walton  and  Mr.  Hamilton,  however,  did 
not  consider  it  necessary  for  their  argument  to 
support  the  hypothetical  propositions  of  the  learned 
judge  to  which  objection  was  taken  by  us  when  the 
judgment  was  read  in  this  court,  and  it.  is  only 
necessary  therefore  for  me  to  say  this,  that  in 
dismissing  the  appeal  on  the  real  question  raised, 
we  must  not  be  understood  to  confirm  and  approve 
ihem. 

The  plaintiffs  having  made  advances  effected 
a  policy  with  the  defendants  covering  the  risk  of 
these  advances.  The  policy  was  warranted  free  of 
all  average.  What  does  that  meanP  Why,  that 
the  underwriters  undertook  to  insure  against  total 
loss  and  total  lots  only.  The  document  which 
tiie  master  of  the  Italian  ship  gave  to  the  plain- 
tiffs was  to  the  effect  that  he  promised  to  pay 
£760  ten  days  after  tbe  arrival  of  the  ship  at 
Southampton,  for  the  payment  of  which  sum  of 
£760  he  pledged  the  vessel  and  freight  By  that 
document,  which  may  be  described  as  a  promissory 
note,  tbe  plainti£b  took  four  things— first,  the  pmoniu 
obligation  of  tbe  master;  secondly,  the  liability  of 
the  owners;  thirdly,  a  charge  on  the  ship;  and 
fourthly,  a  charge  on  the  freight.  These  were 
the  securities  they  took  for  the  advance,  and 
by  the  policy  they  effaoted  with  the  defendants 
they  insured  those  securities  against  total  loss.    The 
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ship  sailed  for  SoathMnptOD,  bat  at  the  Azores  she 
be^unea  total  wrvbk.  If  it  had  not  been  that  the  ease 
is  ffOYemed  admittedly  by  Italian  law,  there  woold 
in  ttie  events  which  have  happened  have  been  a  total 
loss  of  the  freight  also.  Bat  by  Italian  law  pro  rata 
freight,  we  are  told,  to  the  amount  of  £790  was 
earned  by  the  ship.  It  seems  to  me  in  faoe  of  that 
statement  as  to  Italian  law  and  the  actoal  payment 
of  the  money  the  plaintiflEs  oannot  recover.  I  ask  my- 
self, Can  it  be  saia  in  that  state  of  things  that  there 
has  been  here  a  total  loss  of  the  plaintiffs*  seoorities 
which  were  covered  by  the  policy?  There  was 
certainly  a  total  loss  of  the  personal  obligation  of  the 
master  and  of  the  liability  of  the  owners,  and  also  of 
the  charge  on  the  ship.  Bat  there  was  not  a  total 
loss  of  file  charge  on  freight.  It  follows,  therefore, 
that  the  appeal  fails,  for  I  see  no  reason  why  the 
charge  should  be  made  conditional,  though  no  doubt 
it  was  natural  and  reasonable  to  attaoh  Uie  condition 
of  the  ship's  arrival  to  the  master's  personal  obliga- 
tion to  pay. 

Yattghan  Williams  and  Stibung,  L.  JJ.,  delivered 
judgments  to  the  same  effect. 

Appeal  dismissed. 

Solicitors,  Thomas  Cooper  &  Co*  \  Field,  Boaooet  db 
Co»,  for  BateBona,  Wdrr,  db  Wimshurat,  Liverpool 


July  4. 


Kigtl  CEourt  of  Justice. 

Chan.  Div.  ) 
Byrne,  J.  ) 

In  re  Yatbs. 
Yatbs  w.  Wyatt.  (a.) 

Will—Conatrudion — Annuity    to    maintain    infanta — 
Want  of  a  trustee* 

A  testator  by  hia  will  directed  hia  truateea  to  pay  to  hia 
widow  during  Tier  widowhood  an  annuity  until  hia 
daughter  ahoiUd  attain  twenty-one,  to  be  applied  by  the 
widow  in  and  ahoul  the  maintenance  and  education  of 
the  aaid  daughter »  The  widow  died,  leaving  the  daughter 
atill  an  infant. 

Held,  tJiat  the  widow  waa  a  trustee  for  the  infant  in 
respect  of  the  annuity,  and  thai  the  annuity  continued  to 
be  payable  notunthstanding  that  the  widow  had  died. 

By  his  will  a  testator  directed  *'  that  my  trustees 
shall  out  of  the  rents  and  dividends  and  annual 
income  arising  from  my  said  real  and  personal  estate 
pay  to  my  said  wife  so  Ions  as  she  shall  oontioue  my 
widow  such  a  sum  as  shall  together  with  the  income 
to  which  she  will  be  entitled  under  the  settlements 
made  in  contemplation  of  oar  marriage  amouot  to  the 
sum  of  £1,000  per  annum  by  equal  quarterly 
payments,  the  first  of  such  quarterly  p^yiuents  to 
become  due  and  be  made  at  the  expiration  of  three 
calendar  months  from  my  decease.  And  shsJl  also 
pay  to  my  said  wife  by  like  quarterly  payments  afurther 
annuity  of  £300  a  year  untQ  my  ds^hter  G.  shall 
attain  the  age  of  twenty-one  years,  and  to  be  applied 
by  her  my  said  wife  in  and  about  the  maintenance 
and  education  of  my  said  daughter.  And  shall  also 
pay  a  further  annuity  of  £300  per  annum  t(i 
my  tatd  wife  by  the  like  quarterly  payments  until 
my  daughter  K.  shall  attain  the  age  of  twenty-ooe 
years,  to  be  applied  by  her  my  said  wife  in  and 
about  the  maintenance  and  education  of  my  last- 
named  daughter,  and  I  declare  that  the  receipt  of  my 

(a.)  Reported  by  B.  Lbigh  Bahsbothah,  Esq., 
Barrister-at-Law. 


said  wife  for  the  two  said  annuities  of  three  hundred 
pounds  shall  exonerate  my  said  trustees  from  sJl 
liability  to  see  to  the  application  thereof,  and  from 
any  respondbility  in  respect  of  the  miaapplioatioii  or 
non-applioation  thereof;  and  I  direct  that  my  aaid 
trustees  shall  (subject  to  the  payment  of  the  annuitifla 
hereinbefore  bequeathed)  accumulate  the  reotat 
dividends,  and  annual  income  arising  from  my  said 
real  and  personal  estate  by  investing  the  same  and 
the  resulting  income  thereof  in  some  or  one  of  the 
Investments  or  secarities  hereinafter  authorixed  **  for 
the  benefit  of  his  daughters  C.  and  K. 

The  testator's  widow  having  died  whilst  G  and  K. 
were  under  twenty-one  3rear8  of  age  (they  wece 
seventeen  and  fifteen  refpectively)  the  question  arose 
whether  the  two  annuities  of  three  hundred  pounds 
were  still  payable  or  had  ceased  on  the  death  of  the 
testator's  wioow. 

</.  (?.  Wood,  fat  the  infant  annuitants. — ^Thare 
is  here  a  trust  to  apply  the  annuities  for  tiae 
benefit  of  the  testator's  two  dsoghters.  If  th*t  be  so 
then  the  rule  applies  that  a  trust  shall  not  fail  for 
want  of  a  trostee.  There  is  no  authority  or  dedsian 
to  act  as  a  guide  upon  the  point,  but  it  is  submitted 
that  theanouities  are  still  payable  for  the  infanta' 
benefit,  notwithstanding  the  death  of  the  widow. 

George  Henderson,  for  the  representatiyes  of  tiw 
widow  and  next-of-kin  of  the  testator. 

Mark  Bomer,  for  the  trustees. 

Byhnx,  J.— On  the  whole  I  think  that  these  anauifies 
are  payable  notwithstanding  the  death  of  the  wife. 
[His  lordship  then  read  the  material  portions  <rf  the 
will,  and  oontinued:]  The  primary  eflSect  of  the 
testator's  will  is  tonrovide  for  his  daughters  nniil 
thev  should  attain  the  age  of  twenty-one  years*  and 
he  has  conititated  his  wife  a  trustee  for  his  danghtecs. 
He  did  not  intend  his  wife  to  benefit  The  danse 
exonerating  the  trustees  from  halulity  to  see  to  tiie 
appUcaticnof  the  annuities  ceased  on  the  death  of 
his  wife,  and  the  direction  to  acoumidate  is  subject  to 
the  payment  of  the  annuities.  The  annuities  have 
not  ceased  by  reason  of  the  death  of  the  wife.  I 
think  I  am  justified  in  putting  this  oonstruction  upon 
this  will. 

Solicitors,  Bird  d  Eldridgea  ;  Nicholaon,  Graham,  dt 
Graham 


Chan.  Div.        I  v      ,  -    ••»  «^ 

Cosens-Hardy,  J.  j  ^y  1^-  ^7,  23. 

Ha&bold  v.  Plenty,  (a.) 

Company— Sharea—B^foait-- Equitable  mortgage^Fort- 
cloaure. 

Where  a  certifimte  of  shares  in  a  limited  company  uw 
deposited  as  a  aecurity  for  the  r^oayment  of  a  debt  awing 
to  A., 

Held,  that  tJie  depoait  of  the  certificate  amounted  to  a 
equitable  mortgage,  and  that  A.  was  entitled  to  a  decnt 
for  foredoaure. 

The  defendant  in  this  action  had  in  Maroh,  1897, 
deposited  the  certificate  of  shares  in  a  limited  cost- 
pany  with  the  plaintifp  Harrold  as  security  for  tiw 
repayment  of  £150  due  to  the  plaintiff  with  intenit 
at  the  rate  of  6  per  cent,  per  annum. 

This  plaintiff  brought  this  action  to  enforce  his 
security  by  sale  or  foreclosure. 

The  defendant  made  default  in  appearance. 

(a.)  Beported  by  J.  H.  Davibs,  Esq.,  Barrister-at- 
Law. 
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DigJtton  Fottock,  for  tiie  pkintifE;  argaed  that  the 
deposit  of  the  share  oertmcates  was  evidence  of  a 
contract  to  transfer  by  way  of  mortgage,  and  plaintiff 
was  in  the  position  of  equitable  mortgi^^ee,  not  that  of 
pledgee.  His  remedy  was  Uierefore  to  foreclose  and 
not  to  sell. 

Oounsel  refeired  to  the  following  case^:  General 
Credit  and  Discount  Co.  v.  Glegg,  31  W.  B.  421,  22 
Oh.  D.  549 ;  London  and  Midland  Bank  v.  Mitchell, 
47  W.  E.  602,  [1899]  2  Ch.  161 ;  France  v.  Clark, 
32  W.  E.  466,  26  Oh.  D.  267  ;  Carter  ▼.  Wake,  4  Ch.  D. 
605,  25  W.  E.  Dig.  161 ;  James  v.  James,  21  W.  E. 
522,  L.  E.  16  Eq.  153 ;  In  re  Eichardsen,  34  W.  E. 
286,  30  Gh.  D.  396. 

Danckwerts,  K.C.  {amicus  curioe). 

The  defendant  did  not  appear. 

Gossbns-Habdy,  J.— This  action  raises  a  question 
whether  a  person  with  whom  certificates  of  shares  in 
a  limited  company  have  been  deposited  by  way  of 
secority  is  entitled  to  foredosnre,  or  whether  his  only 
remedy  is  sale.  The  defendant  does  not  appear,  bat 
counsel  who  appears  for  the  plaintiff  has  put  before 
me  all  the  authorities  which  might  help  the  defendant 
in  resisting  foreclosure.  The  only  material  allega- 
tion in  the  statement  of  claim  is  that  in  March,  1897, 
the  defendant  deposited  with  Hanx>ld  a  certificate  for 
shares  as  security  for  the  repayment  to  Harrold  of 
the  sum  of  £150  tbeo  owug  to  him  from  the 
defendant  with  interest  thereon  at  the  rate  of  6  per 
cent,  per  annum.  Now  it  is  plain  that  a  pledgee  is  in 
a  very  different  position  from  an  ordinary  mortgagee. 
He  has  only  a  special  property  in  the  thing  pledged. 
He  may  obtain  a  sale,  but  be  cannot  obtam  a  fore- 
closure. I  do  not  think  that  this  is  properly  a  case  of 
pledge.  A  share  it  a  chose  in  action.  The  certificates 
are  merely  evidence  of  title,  and  whatever  may  be 
the  result  of  the  deposit  of  a  bearer  bond,  such  as 
that  which  Sir  Q.  Jessel  dealt  with  in  Carter  v.  Wake^ 
I  think  I  cannot  treat  the  plsintiff  as  a  mere  pledgee. 
The  deposit  of  the  certificate  by  way  of  security  for 
the  debt  which  is  admitted  seems  to  me  to  amount  to 
an  equitable  mortgage,  or  in  other  words,  to  an 
agreement  to  execute  a  transfer  of  the  shares  by  way 
of  mortgage.  The  result  is  that  the  plaintiff  is 
entitled  to  a  judgment  substaotially  in  the  form 
which  would  be  given  if,  iostead  of  certificates  of 
shares,  the  documents  had  been  title  deeds  of  real 
estate  or  a  policy  of  assurance. 

>Solioitors,  Maude  A  Tunnidiffe,  for  8.  J.  Knight, 
Mvwbury. 


Chan.  Biv.  1  -mir      o, 

FarweU,J.j  ^^y  21. 

In  re  Sandbaoh  School  and  Almshovsb 
Poxtwdation. 
Attobnbt-Genbbal  V,  Eabl  of  Obbwb  and 
Othebs.  (a.) 

Charity — Scheme  —  Construction — Parish  —  Privileged 
and  non-privileged  townships — Chapelries — Overseers 
—  Tithe  —  Church  rate  —  Private  Act  —Endowed 
Schools  Acts,  1869  to  1874  (32  db  33  Vict.  c.  56  ;  36 
dr  37  Vict.  c.  87;  37  <fc  38  Vict.  c.  87). 

On  the  construction  of  an  Act  of  Parliament  and  two 
schemes  regulating  charitable  trusts  far  the  benefit  of 
"  the  deserving  poor  of  the  parish  of  Sandbach,**  in  which 
parish  there  were,  besides  the  narish  church,  two 
chapelries  with  chapels  of  ease,  and  thirteen  townships, 

(a.)  Eeported  by  Wabwiok  H.  Dbapxb,  Esq., 
Barrister-at-Law. 


only  six  of  which  latter  were  privileged  under  the 
original  foundation^ 

Held,  that  the  word  "parish"  meant  the  whole 
ecclesiastiocU  parish,  including  aU  the  thirteen  townships 
and  the  two  chapelries. 

The  payment  of  the  whole  tithe  to  the  incumi>ent  of  the 
parish  church  points  to  this  as  the  true  construction,  and 
evidence  as  to  the  local  levying  of  rates  by  different  over- 
seers and  of  funds  for  chapel  repairs  and  as  to  the  local 
dection  of  churchwardens  cannot  avail  to  the  contrary. 

This  was  an  originating  summons  taken  out  by  the 
Attomey-Gkmeral  asking  the  court  to  determine  what 
persons  were  digible  under  the  piovisions  of  a  scheme 
made  by  the  Oharity  Oommissioners  for  England  and 
Wales,  and  approved  on  the  28  ch  of  November, 
1887,  regulating  the  Sandbaoh  Sctiod  and  Almshouse 
Foundation,  as  satisfying  the  description  of  deserving 
poor  of  the  parish  of  Sandbach  as  objects  of  that  part 
of  the  endowment  which  was  applicable  for  purposes 
not  educational  within  the  meaning  of  the  Bndowed 
Schools  Acts,  1869  to  1874,  and  in  particular  whether 
tiie  inhabitants  of  the  hamlets  or  townships  of 
Blackden,  Ootton,  Church  Hulme,  Cranage,  Goostrey, 
Lees,  and  Tremlow,  or  any  of  them  were  so  entitled. 

The  respondents  were  the  governors  of  the  founda- 
tion* 

By  an  indenture  of  the  26th  of  June,  1673,  certain 
lands  purchased  with  moneys  given  for  the  use  of  the 
poor  mhabiting  within  certain  privileged  townships 
or  hamlets  of  me  parish  of  Sandbach  were  declared  to 
be  held  by  the  trustees  in  trust  to  make  certain 
yearly  payments  (inter  alia)  for  bread  for  poor  persons 
inhamting  within  those  townships,  and  to  apply  the 
residue  of  the  income  for  the  poor  thereof. 

By  indentures  of  lease  and  release  dated  the  27th  and 
28th  of  September,  1683,  certain  lands  were  granted 
to  trustees  upon  trust  to  pay  annual  sums  to  the 
chapelries  of  Church  Hulme  and  Coostray,  for  the 
poor  of  those  chapelries,  and  to  pay  the  residue  of  the 
rents  to  the  minister,  churdhwaraens,  and  inhabitants 
of  the  privileged  townships,  to  be  distributed  among 
the  poor  of  the  parish  of  Sandbaoh  dwelling  within 
the  privileged  townships. 

In  1788  and  1798  fmiher  lands  were  conveyed  to 
trustees  upon  the  same  trusts  as  to  residue. 

In  1848  a  private  Act  (11  &  12  Vict.  c.  11)  was 
passed  to  provide  for  the  better  administration  of 
both  the  non-educational  charities  and  the  educational 
charities,  the  latter  of  which  consisted  of  an  endowed 
school  founded  in  1718  for  twenty  poor  children 
inhabiting  within  the  parish  of  Sandbach,  and  not 
limited  to  inhaUtants  of  the  privileged  tovifships. 
After  reciting  (inter  aUa)  that  it  was  expedient  that 
all  the  charities  should  ba  embraced  in  one  scheme 
and  be  under  the  management  of  the  same  trustees, 
and  that  it  was  proposed  to  establish  a  genenl  school 
for  the  education  of  the  poor  of  the  said  parish  of 
Sandbaoh,  it  was  enacted  as  follows : 

"Section  1.— That  all  lands  and  premises  then 
vested  in  any  persons  in  trust  for  the  consolidated 
duuities  and  the  school  or  either  of  them  should  be 
thereby  vested  in  fifteen  named  new  trustees  dis- 
oharffed  from  the  existing  trusts  and  upon  the  trust 
therem  exprewcd. 

"Section  2. — That  all  money,  stocks,  funds,  and 
securities  then  vested  in  or  held  by  any  persons  upon 
trust  for  the  consolidated  charities  and  the  school  or 
either  of  them  should  be  discharged  from  the  existing 
trusts  and  held  upon  the  trusts  therein  expressed." 

Section  3  confirmed  the  scheme  contained  in 
Schedule  A« 

"Section  6.— That  it  should  be  lawful  for  the 
Court  of  Chancery  to  authorize  and  direct  the 
said  oharitieB  to  purchase  and  hold  in  the  toam  or 
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pariah  of  SiuidbMh  aforeaaid  one  or  more  piece  or 
pieces  of  ground  ndtable  as  a  site  or  sites  for  the 
ereotion  of  the  school  and  almshouses  by  the  scheme 
directed  to  be  established. 

"  Section  SO.^l^t  the  exnression  'the  charity* 
should  mean  the  consolidated  diarities  of  the  town  of 
Sandbach  and  the  school  of  the  said  town  as  erected 
and  administered  under  the  authority  of  this  Act." 

The  scheme  contained  in  Schedule  A  provided 
by  clause  1  for  the  appointment  of  fifteen  trustees  by 
the  master  to  whom  the  cause  stood  refeired, 
vacancies  to  be  filled  up  by  the  trustees  from  parish- 
ioners of  the  parish  of  Sandbach  residing  within  the 
said  parish,  or  withiu  fifteen  miles  of  the  boundaries 
thereof,  and  by  clause  19  for  the  annual  audit  of  the 
charity  account,  the  same  when  audited  to  be  deposited 
in  some  convenient  place  in  Sandbach,  aod  to  be  open 
to  the  inspection  of  any  of  the  rated  inhabitants  of  the 
parish,  and  to  be  published  in  one  of  the  public  news- 
papers circulating  within  the  town  and  parish  of 
Sandbach  and  county  of  Obester. 

Clause  20  authorized  the  trustees  to  nominate  fit 
and  responsible  persons  within  the  town  and  parish 
of  Sandbach  to  be  treasurers  of  the  charity. 

Clause  23  directed  the  following  annual  payments 
out  of  income— viz.,  £1  to  the  Chapelry  of  Church 
Hulme  and  £2  to  the  Chapdry  of  Goostrey,  to  be 
respectively  distributed  amongst  tbe  poor  of  the  said 
ohapelties ;  £3  3s.  to  the  clergyman  of  Sandbach  for 
a  sermon ;  6s.  each  to  the  clerk  and  sexton  of  the 
same. 

Clause  24  directed  the  payment  of  £200  per  annum 
amongst  "the  deserving  poor  of  the  parish  not 
receiving  parochial  relief,"  certain  payments  for 
educatioaai  purposes,  and  £200  a  yei  for  the  support 
of  the  almspeople  thereinafter  mentioned. 

Clause  28  directed  a  school  for  the  education  of 
boys  to  be  established  in  the  town  of  Sandbach,  for 
wmch  purpose  proper  premises  should  be  purchased 
or  erected  within  the  town  or  parish  of  Sandbachr 

Clause  29  directed  that  such  school  should  ha  open 
to  all  the  children  of  "the  inhabitants  of  tbe  parish 
of  Saudbach  generally,"  who  shouJd  have  attained 
the  age  of  seven  years,  and  should  not  be  afflicted 
with  any  infectious  distemper. 

Clause  43  directed  tbe  ereotion  of  twenty  almshouses 
in  the  parish  of  Sandbach  for  the  reception  of  twenty 
poor  persons  who  had  been  inhabitaots  and 
parishioners  of  the  said  parish,  and  qualified  as 
thereinafter  mentioned. 

Clause  44  provided  that  all  persons  to  be  appointed 
to  such  almshouses  should  be  selected  from  amongst 
proper  objects  and  should  have  been  resident  within  the 
said  parish  of  Sandbach,  andshoidd  have  been  house- 
holders assessed  to  and  have  paid  rates  for  the  relief  of 
the  poor  of  the  said  parish  for  a  period  of  five  years,  or 
the  widows  or  daughters  of  persons  wto  had  been 
such  householders  and  paid  rates  for  the  said  period 
of  five  years,  or  had  been  themselves  householders 
and  been  assessed  to  and  paid  suoh  rates  for  such  a 
period  of  time  as  with  the  period  their  deoeased 
husband  or  parent  might  have  been  assessed  to  and 
paid  such  rates  would  make  up  the  full  period  of  five 
years,  certain  limits  of  age  being  also  imposed. 

Clause  45  that  the  alio  trances  to  the  almspeople 
should  be  £]  0  each  per  annum  to  be  paid  monthly. 

Clause  58  provided  that  the  residue  and  surplus  of 
the  income  of  the  charity  should  be  applied  in  aid 
or  extension  of  any  of  the  charitable  purposes 
thereinbefore  mentioned  as  to  the  trustees  should  seem 


Clause  59  provided  that  this  scheme  should  be 
printed,  and'  a  oopy  furnished  to  every  trustee,  and 
that  copies  be  deposited  in  the  ohurch  and  diapMal  of 
ease  of  the  said  parish. 


The  Boheme  of  the  28Ui  of  November,  1887,  made 
under  the  Endowed  Schools  Acts,  1869  to  1874, 
while  making  some  variations  in  the  provirioiu  of 
the  former  scheme,  made  no  change  as  to  the  qualifi- 
cation of  persons  eligible  for  the  benefits  of  th« 
non-edooational  diarities. 

By  clause  2  it  provided  as  follows:  "Except  as 
hereinafter  provided  the  part  of  the  endowmaatol 
the  foundation  to  be  henceforth  applied  for  purpows 
not  educational  within  the  meaning  of  the  Endowed 
Schools  Act,  1869,  and  amending  Acts  shall  be 
administered  by  the  governing  body,  herainafter 
called  ike  governors,  in  as  nearly  as  may  be  the 
manner  in  which  such  part  would  have  beesi 
administered  if  this  scheme  had  not  been  made. 
Suoh  part  shall  be  the  existing  twenty  almshonaeB 
of  the  foundation,  with  their  respective  sites,  and  the 
following  yearly  payments,  that  is  to  say:  To  the 
ohapelwardens  of  the  Chapelry  of  Church  Hnlma 
the  yearly  sum  of  £l ;  to  the  dhapelwardeos  of 
the  Chapelry  of  Goostrey,  the  yearly  sum  of  £2; 
to  the  clergyman  of  Sandbach  for  Wheelock'e 
sermon  the  yearly  sum  of  £3  3s.;  to  the  olerk 
and  sexton  of  Sandbach,  the  yearly  sum  of  5a. 
each;  and  for  clothes,  provisions,  or  coal  for 
deserving  poor  of  the  parish  of  Sandbach  the  yearly 
sum  of  £200;  for  the  maintenance  of  the  twenty 
almshouse  aod  almspeople  of  the  foundatioii« 
including  repairs,  rates,  taxes,  insurance,  and 
all  other  expenses  of  management  relating  ex- 
clusively to  uie  almshouses  and  almspeople,  the 
yearly  sum  of  £350,  in  pUce  of  the  yearly  sum 
of  £200  and  of  any  other  suins  hitherto  respectivaly 
applicable  for  this  purpose;  for  pensicms  to 
persons,  to  be  called  out-penaioneES,  having 
the  qualifications  required  in  the  persons  to  be 
appointed  to  the  almshouses  of  the  foundation,  the 
yearly  sum  of  £120  to  be  appUed  under  regulations 
to  be  approved  by  the  Charity  CommissionerB ;  and, 
so  long  as  a  yearly  sum  of  £100,  by  clause  24  of  ih» 
Boheme  contained  in  the  Schedule  A,  annexed  to  the 
above-mentioned  private  Act,  directed  to  be  applied 
for  the  purposes  of  the  Sandbach  National  Schools  for 
girls  and  boys  so  long  as  in  such  scheme  provided, 
shall  under  the  conditions  in  that  behalf  laid  down  in 
such  other  scheme  remain  applicable  for  the  purposes 
of  those  schools,  such  yearly  sum  of  £100.  Subject 
as  aforesaid,  the  amendment  shall  be  applied  idioUy 
for  the  educational  purposes  of  this  scheme.'* 

Sir  R.  B.  Finlay,  A.G.  {Dibdin,  K.O.,  mod 
Beaumont  with  him),  opened  the  facts  of  the  case. 

JefJHns,  K.C.,  and  Amten-Cartmdl,  for  the  respon- 
dents.—After  the  payment  of  the  fixed  charges  the 
residue  should  go  to  the  six  privileged  townsh^w. 
At  the  time  when  the  Act  «as  passed  the  non-ednoa- 
tional  benefits  were  limited  to  these  townships  under 
the  various  deeds  constituting  the  non-eduoational 
groups  of  charities.  A  distinction  must  be  drawn 
between  the  ecclesiastical  parish  and  the  legal  parish : 
here  the  soheme  means  the  town  as  locally  understood 
— t.e.,  tiie  six  privileged  townships — and  this  view  is 
supported  by  the  tests  of  the  chuxdh  rate  payment 
aQ^GL  the  payment  for  chapel  repairs  which  are  levied 
locally. 

Dibdin,  K.C.,  in  reply.— There  was  no  distinotioB 
in  1848  between  an  ecclesiBstioal  parish  and  a  rate 
district  After  the  Poor  BeUef  Act,  1601  (43  Eliz.  c 
2),  overseers  did  indeed  make  a  parish,  but  the  Poor 
Belief  Act,  1662  (14  Car.  2,  c  12),  s.  21,  was  passed 
for  the  purpose  of  obviating  tne  inoonvenienoe  of 
having  one  set  of  overseers  for  a  very  large  parish, 
and  simply  provided  the  machinery  for  ooUeoting  the 
rates  of  the  one  mother  parish,  so  that  the  "  over- 
"  test  is  only  to  be  applied  under  the  law  as  it 
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High  Coubt. 


In  KB  Saitdbaoh  Sohool  Aim  Alhshottsb  Foundation. 


High  Ootjbt. 


•tood  before  1662  :  Beg.  v.  Wataon,  16  W.  B.  977, 
L.  B.  3  Q.  B.  762.  That  the  Vicar  of  Sandbadh 
here  takes  the  whole  tithe  ia  atrong  evidenoe:  Beg. 
y.  Clayton,  13  Q.  B.  B.  354,  362.  Nothing  can  be 
foanded  on  the  suggested  diurch  rate  test  nor  on 
the  custom  of  local  people  repairing  a  local  chapel, 
which  is  oommon  and  obtains  in  the  free  chnrches : 
Graven  t.  Sanderson,  7  A.  &  E.  88.  Similarly,  the 
GQstom  to  elect  churchwardens  locally  is  frequent 
and  proves  nothing :  Oreen  y.  Beg.,  1  App.  Gas.  513, 
25  W.  B.  Dig.  92;  Brenmer  ▼.  HuU,  14  W.  B.  964, 
L.  B.  1  0.  P.  748;  Bex  v.  Marsh,  5  A.  &  E.  468. 
The  ohapelries  are  still  so  desoribed  in  the  OazeUe 

Fabwbll,  J. — In  this  case  the  Attorney- General 
ukB  the  court  to   determine  *<  What    persons    are 
eligible  under  the  provisions  of  the  above-mentioned 
scheme  regulating  the  above-mentioned  charity  made 
the  28th  day  of  November,  1887,  as  satisfying  the 
description  of  deserving  poor  of  the  pariah  of  Sand- 
bach  as  objects  of   the  trusts  of  that  part  of  the 
endowment  of  the  said  Sandbach  Sohool  and  Alms- 
house Foundation  which  is  applicable  for  purposes 
not  educational  within  the  meaning  of  the  Endowed 
Schools  Act,  1869,  and  in  particular   whether  the 
inhabitants  of  the  hamlets  or  townships  of  Black- 
den,  Cotton,  Church  Hulme,  Cranage,  Goostrey,  Lees, 
and  Tremlow,  or  any  of  them,  are  so  entitled."    That 
depends  upon  the  construction  not  merely  of  tbe 
particular  sdieme  referred  to,  which  is  dated  1887, 
but  of  the  Act  of  1848.    That  Act  dealt  with  charities 
which  had  been  founded  many  years  before,  some  of 
them  as  far  back  as  1680,  or  thereabouts.     There 
were  two  sets  of  charities  dealt  with.    First  of  all 
there  were  eleemosynary  charities  dealing  with  the 
inhabitants  of  peculiar  specified  townships  which  were 
treated  as  portions,  as  in  fact  they  were,  of  the  parish 
of  Sandbach.    The  other  ancient  charity  dealt  with  a 
school;    it    was    an    educational   charity.      In   my 
opinion  it  is  plain  that  the  eleemosynary  charity  dealt 
with  six  only  out  of  the  thirteen  townships  of  which 
the  parish  of  Sandbach  consisted;  there  were  fixed 
charges  and  the  residue  divided  amongst  the  par- 
ticular townships ;  but  in  my  opinion  it  is  equally 
plain  that  the  educational  charitv   dealt  with  the 
whole  of  the  inhabitants  of  the  whole  parish  of  Sand- 
bach.   It  api>ears  to  me,  without  going  in  detail  into 
the  statements  in  the  deed,  that  the  settlor  is  the 
Yicar  of  Sandbach,  who  is  the  son  and  heir  of  Francis 
Wells,  of  Stfidbach,  deceased,  and  that  he  settles  the 
property  that  he  puts  in  trust  for  the  teadiing  of 
poor  children  in  Sandbach  aforesaid,  and  that  he  pro- 
vides that  instruction  shall  be  given  to  twenty  poor 
children,  inhabitants  within  the  said  parish  of  Sand- 
bach, who  were  to  be   taught   and   instructed   in 
the     reading     of     English     only,    and     to     be 
taught   the    Lord's    Prayer,    the    Creed,    the   Ten 
Commandments,    and    the    Church    Catechism   by 
heart,  so  that  the  ambit  of  that  particular  charity  was 
the  whole  of  the  inhabitants  of  tbe  parish  of  Sandbach 
oommitted  to  the  care  and  custody  of  the  vicar  who 
was  making  that  foundation  and  who  thereby  made 
provision  for  their  instruction  in  godly  knowledge. 
I  have  personalljr  no  doubt  at  all  as  to  that  being  an 
educational  chanty  for  the  benefit  of  aU  the  inhabitantSL 
Then  the  Act  of  Parliament  dealing  with  these  two 
matters  takes  up  the  report  of  the  master  in  an 
information  by  the  Attorney-General;    the  master 
having  found  that  it  was  desirable  that  the  funds  and 
property  of  the  several  charities  should  be  vested  in 
one  set  of  trustees  and  be  administered  in  connection 
with  and  in  aid  of  each  other  according  to  the  pro- 
visions of  one  scheme. 

^  I  think  Mr.  Dibdin  is  well  founded  in  his  observa- 
tion that  it  was  intended  to  make  a  very  considerable 


alteration,  and  in  fact  a  very  considerable  alteration 
was  made  by  the  Act  of  Parliament.    If  it  had  been 
merely  intended  or  desired  to  have  a  scheme  cy  pres 
or  a  variation  cy  pres  the  Court  of  Chancery  could 
have  done  it  without  the  intervention  of  the  Legisla- 
ture, but  obviously  what  wat  intended  was  so  drastic 
an  alteration  that  the  Legislature  alone  could  give 
effect  to  it.    I  will  not  pause  to  remark  on  the  various 
cases  and  recitals  in  the  Act  which  render  it  plain  to 
my  mind  that  the  parish  of  Sandbach  is  throughout 
treated  of  as  a  parish  which  includes  within  itself  the 
six  townships  mentioned  and  other  townships.    The 
other  townsnips  are  not  mentioned  by  name,  but  it  ii 
quite  plain  to  my  mind  on  the  general  recitals  of  the 
Act  that  the  parish  of  Sandbach  is  an  entity  consisting 
of  divers  townshipf,  including  atnong  such  townships 
the  six  which  have  been  called  in  the  scheme  the 
privileged  townships.    Then  the  Act  of  Parliament 
proceeds  first  of  au  absolutely  to  discharge  all  the 
existing   charitable  uses  and  trusts   and   to  enact 
a  fresh  scheme.      [Here  his  lordship    referred    to 
the  clauses  of  the  scheme  set  out  above.]    Going 
back   from   clause   29  to  clause  24   it  i^pears  to 
me  that  "  the  deserving  poor  of  the  parish  "and  "the 
inhabitants  of  the  parish  of  Sandbach  generally,"  so 
far  as  the  parish  is  referred  to,  must  be  the  sam*9 
thing ;  and  I  think  that  is  borne  out  when  I  come  to 
look  at  clauses  43  and  44  when  the  scheme  takes  up 
the   third    head — ^namely,    the   other   eleemosynary 
provision  for  "  twenty  almhouses  in  the  parish  of 
Sandbach  for  tbe  reception  of  twenty  poor  persons 
who  have  been  inhabitants  and  parishioners  of  the 
said  parish  and  qualified  as  hereinafter  mentioned." 
So  there  you  have  a  distinction,  as  it  were,  drawn 
between  inhabitants  generally  mentioned  in  clause  29 
and  inhabitants  qualMed  as  hereinafter  mentioned  in 
clause  43;  and  this  is  explained  in  clause  44  to  be 
persons  who  have  been  resident  within  the  pari«h  of 
Sandbach  and  householders  assessed  to  and  who  have 
paid  rates  for  the  rcdief  of  the  poor  of  the  said  parish 
for  a  period  of  five  years. 

The  argument  presented  has  been  this.  It  has  been 
said  that  "parish"  here  may  mean  one  of  three 
things.  It  may  mean  either  the  ecdesiastical  area, 
the  ecolesiasticid  parish,  or  it  may  mean  the  various 
parishes  or  authorities  in  the  nature  of  parishes  to 
which  rates  are  paid,  or  it  may  mean  so  much  of  the 
ecclesiastical  parish  as  on  the  evidence  has  contributed 
towards  churai  rates  in  the  past  while  there  were 
church  rates  and  to  repairs  of  the  old  parish  church. 
In  my  opinion  the  cases  and  the  Act  of  Parliament 
referred  to  by  Mr.  Dibdin  show  conclusively  that  the 
first  and  the  larger  sense  is  the  only  possible  one ;  the 
ecclesiastical  puish  is,  properly  speaking,  the  whole 
parish  and  pansh  proper. 

Now  what  are  the  tests  which  I  can  use  to  ascertain 
whether  that  is  the  meaning  in  this  Act  or  not  ?  In 
the  first  place  I  can  find  no  words  in  tbe  Act  itself 
which  point  in  any  way  to  a  limitation  of  the 
generality  of  the  word  **  parish  "  in  either  of  the  wave 
pointed  out  by  Mr  Jenkins's  and  Mr.  Cartmell's 
argument ;  nothing  on  tbe  face  of  the  document  that 
I  can  see  suggested  it.  Then  what  is  relied  upon  is, 
first  of  all,  tbis  item  of  evidence.  It  is  said  that  each 
of  tiiese  townships  has  paid  poor  rates  to  their  own 
overseers  and  have  not  paid  to  the  overseers  of  the 
parish  of  Sandbach  generally.  That  is  conclusively 
answered  by  Mr.  Dibdin's  reference  to  the  Poor 
Belief  Act  of  1662,  which  shows  that  it  was  the  only 
possible  way  the  rates  coidd  have  been  made,  having 
renrd  to  the  magnitude  of  the  parishes,  and  that  Act 
of  Parliament ;  separate  overseers  had  to  be  appointed 
for  each  of  the  various  townships  and  no  argument 
at  all  can  be  founded  on  the  existence  of  such  separate 
overseers.    Then  against  that  on  the  other  aide  there 
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is  the  point  thai  the  whole  lithe  is  reoeived  by  the 
▼ioar  of  the  parish.    That  was  ooosidered  to  be  a 
matter  of  very  great  importaoce  in  the  case  of  Bex  ▼. 
Claffton,  and  to  my  mind  is  almost  oonolutiye,  and 
when  I  oonple  that  with  the  fact  that  persons  living 
in  the  two  cbapelries  which  are  said  to  indnde  the 
exdnded  townships,  have  been  in  the  habit,  as  it  ii 
plain   on   the  evidence   they   have  been,  of  being 
married  in  the  parish  drnroh,  haviog  regard  to  Loitl 
Hardwioke's  Act  it  appears  to  me  that  that  also  is 
very  strong  evidence  as  to  what  is  the  menning  of  the 
word  *'pari«h**  as  applied  to  Sandbaoh.     Against 
that  it  is  said  tbat  the  church  rates  aod  repairs  of  the 
dhiu*ch  have  been  borne  by  the  inhabitants  of   the 
townships  oth»r  th%n  the  seven  who  are  now  claiming 
to  come  in.    That  again  I  think  is  answered  by  the 
authority  Mr.  Dtbdin  referred  to  of  Craven  v.  Sandereon 
because  it  is  plain  that  such  an  arrangeonent  as  that 
under  which  the  inhabitants  of  the  parish  church  and 
the  inhabitants  of  Ohapels  of  Base  contributed  each 
exclusively  to  the  reptirs  of  the  place  of  worship 
within  their  own  district  is  a  legal  and  a  possible 
one,  and  if  that  be  so  no  argument  can  be  founded 
on   the   fact   which    may   be   attributable    and   is 
attributable  to  such  an  arrangement.    Then  there  are 
the  Orders  in  Coundl  which  throughout  treat  the  two 
ohapelries  in  question  as  within  the  parish  of  Sandbach. 
In  my  opinion  it  is  proved  conclusively  that   the 
parish  of  Sandbach  does  include  these  two  chapelries, 
and  I  can  find  on  the  Act  of  Parliament  and  the 
scheme  nothing  whatever  which  would  show  that  the 
word  "  parish  '*  meaos  anything  less  than  the  whole 
parish    of   Sandbach,  and   I    answer  the   question 
accordingly  in  that  way. 

Solicitors,  The  Solicitor  to  the  Treasury ;  Pritchard, 
Engl^fidd  &  Co.,  for  Robert  BygoU  &  Sons,  Sandbach. 


In  re  The  State  of  Wyomiwo  SYsmioATB 
(Limited),  (a.) 

Company  —  Winding  up  —  Bequieition  to  directors  — 
Notice  of  meeting  hy  secretary  without  authority — 
Effect  on  validity  of  resoluiion  to  wind  up  voluntarily 
— Companies  Act,  1900,  a.  13,  sub^sections  1,  3,  5. 

Where  a  requisition  under  secHon  13  of  the  Companies 
Act,  1900,  TuLS  been  sent  in  to  the  directors  calling  upon 
them  to  summon  a  meeting  of  the  company,  the  notice  of 
the  meeting,  if  given  vnthin  the  period  of  twenty-one 
days  mentioned  in  the  Act,  can  only  be  given  by  the 
authority  of  the  directors  at  a  meeting  of  the  board,  con-^ 
sequenUy  a  notice  given  within  such  period  by  the  secre^ 
tary  of  the  company  without  the  authority  of  the  board 
of  directors  is  invalid,  and  the  proceedings  of  the  meeting 
held  in  pursuance  of  such  notice  are  of  no  effect. 

QusBre,  whether  the  requisitioni^ts  could,  after  the 
expiraJtion  of  the  twenty-one  days,  call  a  meeting  by 
notices  signed  by  the  secretary. 

I^etition  for  compulsory  winding  u^. 

The  above-named  company  was  incorporated  on 
the  14th  of  October,  1899,  with  a  nominal  capital  of 
£160,000  divided  into  thirteen  ordinary  shares  of 
£1,000  each  and  200  deferred  shares  of  £10  each ;  at 
the  date  of  the  petition  the  amount  of  capital  credited 
as  jpaid  up  was  £4,000. 

On  the  25th  of  April,  1901,  the  following  requisition 
was  sent  to  the  directors : 


*'  The  State  of  Wyoming  Syndicate  (limited). 

"  To  the  directors  of  the  above-named  ooo^aay. 

<<Take  notice  that  we,  the  undersigned  penou 
holding  not  leas  than  one-tenth  of  the  issned  capital 
of  the  above-named  company  upon  which  all  calls  or 
other  sums  due  have  been  paid  hereby  le^oire  yoa  to 
conveoe  an  extraordinary  general  mesdng  of  tiie 
abovA-named  company  for  the  purpose  of  oonsidemig, 
and,  i(  thought  fit,  pasting  extraordinary  resolutioai 
as  follows,  tbat  is  to  say :  ,  ^     . 

**l.  That  it  has  been  proved  to  the  satufaetaoa  of  tte 
meeting  that  the  company  cannot  by  reaaon  of  iji 
liabilities  continue  its  business,  aud  that  it  is  advisable 
to  wind  up  the  same,  and  aooordingly  that  the  ooapanj 
be  wouna  up  voluntarily  undf  r  the  provisions  ol  Am 
Companies  Acts,  1862  to  1900 

"  2.  For  the  appointment  of  a  liquidator  for  ne 
purpose  of  such  wmding  up. 

"  Dated  the  26th  day  of  April.  1901/' 

This  notice  was  signed  by  ttie  requiaitionists,  aiaoog 
whom  were  W.  Lees  and  W.  Pinkney,  two  of  tin 
directors.  .      -  „      . 

On  the  29th  of  April,  1901,  the  foUowmg  nohoe 
sent  from  the  offices  of  the  company  by  tii« 


was 


(a.)  Beported 


by  W.  MoBBis  Gabteb, 
Barrister-at-Law. 


Esq., 


secretary  without  the  authority  of  the  directors: 

••Notice  is  hereby  given  that  an   extcaorduii^ 

general  meeting  of  the  above-named  company  wOl  bo 

held  at   the   r««gistered  office,  Finabory  House,  m 

above,  on  tiie  10th  day  of  May,  l^l*  »*  2.30  ml. 

for  the  purpose  of  considering  and,  if  thought  fit, 

passing  extraordinary  resolutions  as  follows,  that  a 

tosav :  [Here  follow  the  resolutions  aet  out  above.] 

'•  (Sd)    A,  B.  WiLKiNS,  Seoretary.*\ 

At   the  meeting   hfld   on   the    lOtb  of  llay  m 

accordance  with  the  above  notioe,  two  of  the  direoton 

—viz.,  W.  0.  B.  Serjeant,  the  preaent  petitioner,  sad 

W.  Leea—the  other  requisitionistt  and  many  sbaro- 

holders  were  present,  and  the  above  readlutioos  wsw 

passed,  and  were   afterarards  duly  filed  ^th  the 

Begistrar  of  Joint  Stock  Companies  and  advertaaed 

in  the  London  Gaaette.    No  confirmatory  nif^Jg 

was  neoessary.     It   was  provided  l^    one  of  ue 

special  articles  of  the  company  that  two  diieoto 

should   constitute  a  quorum.    With  regard  to  tte 

calling  of  meetings,  the  company  was  eoYenaalf 

Table  A  to  the  Companies  Act,  1862,  oLaase  n<d 

which  says  that  **  the  directors  may,  whenever  WJ 

ffhull  4liitilr    fit    .    •    .    convene   an  extraordnoiy 

general  meeting."  «•    ^    «    a   •  «* 

On  the  leS^  of  May,  1901,  W-  C,  B.  Ssqetfk 

presented  a  petition  for  the  oompulsorjr  wmding^ 

of   the    company,    the    petition   alleging  that  tw 

company  was  indebted  to  the  petitioner  in  the  somot 

£738  16s.  3d.  on  a  judgment  debt.  ,^^  ^^^ 

The  petition  was  opposed  upon  the  ground  that  tM» 

was  a  voluntary  wioding  up  already  pe««ngjW 

the  petitioner  contended  that  the  xesolntion  ps«» 

was  not  vaHd  because  section  13  o«.t^e,0«?P^ 

Act,  1900,  had  not  been  complied  with,  in  thit  tt« 

notice  of  the  meeting  had  bson  sent  out  tqr  "« 

secretary  without  the  authority   of   the  board  « 

directors  before   the   period   of    twenty-one    W 

aUowed  by  the  section  bad  eUpsed,  dun^  wm» 

period  the  directors  were  the  only  persons  «o  »" 

authorised  to  summon  the  meeting. 

F.  Gore-Browne,  for  the  petitioner.— Tia  IM"^ 
tary  has  no  official  position  under  the  CompanieiiA» 
except  as  to  making  returcs,  and  had  no  f^aOux^^ 
issue  the  notice  of  the  meeting.  By  section  13  of  »i 
Companies  Act,  1900,  sub-sections  1,  3.  6,  w  »JJ" 
ought  to  have  been  issued  by  the  board  of  difSO» 
Asit  was  not,  it  is  invalid  and  the  resolutioos  ps*a 
at  the  meeting  are  therefore  of  no  «™JJ'- **J; 
Hayoraft  Gold  Beduction  and  Mining  Co.,  [1900]  8  ^ 
I  230,  48  W.  B.  Dig.  43. 
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High  Court.    Iir  re  Statb  of  Wyomiso  Sthdioatb  (Ld.)«— Matthews  v.  Straohae.    High  Ck)nRT. 


E.  W,  MarielH,  for  the  liquidator  and  two  of  the 
•hareholden. — If  &ere  ie  an  irregularity,  it  has 
been  oondoned  and  the  uregnlar  act  oonflrmed  b^  all 
the  abari' holders,  and  it  is  contrary  to  the  principles 
of  ^^aity  to  regard  a  mere  irregularity  in  the  internal 
aflGsirs  of  the  company,  snoh  as  tbis  is.  as  fatal  to  the 
Talidity  of  the  proceedings.  At  the  meeting  two 
directors  and  all  tha  shareholders  who  haye  found 
cash  were  present,  and  no  objection  on  this  point  was 
taken.  The  Haycra/t  case  was  entirely  different ;  there 
the  approval  of  the  directors  was  necessary,  here  tbey 
have  no  option  or  discretion,  it  is  their  dut^  to 
•nmmon  the  meeting.  I  r^  on  Browne  y.  La 
Trinidady  36  W.  B.  289,  37  Oh.  D.  1,  p.  10;  Fom  t. 
BJarhoUU,  2  Hare  461  j  Souihem  Countiea  Deposit 
Bank  y.  Bider,  73  L.  T.  Bep.  374,  44  W.  B.  Dig.  32 ; 
In  re  BonelWa  Telegraph  Oo,,  CollU'e  Claim,  19  W.  B. 
1022,  L.  B.  12  Eq.  246. 

Wright,  J.»  delivered  jadjB;ment  to  the  following 
effect :  In  my  judgment  it  is  dear  in  law  that  the 
meeting  oould  not  have  been  properly  summooed  on 
the  day  on  which  it  was  summoned  except  by  the 
directors.  It  could  not  be  summoned  by  the  reqoi- 
-  sitionists  because  the  twenty-one  days  lioaited  by 
section  13  of  the  Act  of  1900  had  not  expired.  I  need 
not  decide  whether  tbe  requisitionists  coidd,  after  the 
expiration  of  the  twenty-one  days,  cell  a  meeting  by 
notices  siffDcd  by  the  secretary.  But  before  that 
period  had  expired  only  the  directors  could  call  the 
meeting,  and  the  secretary  could  not,  without  their 
authority,  summon  a  meeting.  Tiiis  is  admitted  by 
Mr.  Mafftelli,  but  he  says  there  has  been  a  mere 
iiregularity  in  the  internal  affairs  of  the  company 
which  could  have  been  immediately  set  right  and 
woiUd  have  been  set  right  if  the  existence  of  the 
irregularity  had  been  known,  and  that  it  is  contrary 
to  the  established  principles  of  equity  to  regard  such 
a  matter  as  this  as  an  irregulsrit^  which  is  fatal  to  the 
validity  of  the  proceedings.  This  is  a  serious  question, 
and  no  one  would  desire  to  infringe  on  Broume  v.  La 
Trinidad,  and  the  rules  laid  down  in  that  and  other 
cases.  But  I  hesitate  to  apply  the  principles  of  those 
cases  to  a  case  like  this.  Nothing  can  be  more  im- 
portant than  the  question  whether  a  company  sbonld 
proceed  to  voluntary  liquidation,  especially  when  a 
petition  for  a  compmsory  winding-up  order  is  pend- 
ing against  the  company,  and  it  seems  to  me  that 
proceediDgs  of  this  nnd  ought  to  be  conducted  with 
substanttai  propriety.  I  think  that  Oozens-Hardy,  J. , 
acted  on  this  view  of  the  law  in  In  re  Haycrafl  Gold 
Bedudion  and  Mining  Co.,  where  the  question  was 
whether  the  resolution  for  winding  up  was  valid. 
He  says  ([1900]  2  Gh.  at^.  236):  *'Inthe  present 
case  I  cannot  regard  the  omission  to  convene  a  b  jard 
meeting  to  consider  matters  of  such  vital  moment  as 
a  win&ig  up  of  the  com|>any  and  the  appointment 
of  a  liquidator  as  a  mere  irregularity,"  and  he  then 
goes  on  to  point  out  that  tbe  winding  up  in  that  case 
was  part  of  a  scheme  devised  for  an  improper  purpose. 
I  am  not  for  a  moment  suggesting  that  that  is  the 
case  here.  I  think  I  should  not  be  deciding  in  accord- 
ance with  the  decision  of  Oozens-Hardy,  J.,  if  I  were 
to  hold  that  in  a  matter  of  this  kind  a  secretary  could 
act  entirely  on  his  own  authority.  If  he  does  summon 
a  meeting  without  authority  I  do  not  think  I  ought 
to  hold  that  a  resolution  passed  at  tbe  meetins  is 
valid.  If  it  had  been  a  mere  question  of  informuity 
with  reference  to  the  constitution  of  the  board  which 
summoned  the  meetings— for  instance,  some  question 
as  to  whether  there  was  a  pro^  quorum  present,  I 
might  have  applied  the  principle  of  Broume  v.  La 
Trinidad,  but  I  think  I  should  be  going  too  far  iff  I 
held  that  it  applied  to  the  present  case.  No  doubt 
two  directors,  the  requisitiooists,  and  many  share- 


holders were  present  at  the  meeting,  and  there  would 
have  been  great  reason  for  the  argument  of  Mr. 
Martelli,  if  there  had  been  full  knowledge  of  the 
irregularity  and  the  directors  had  done  anything,  to 
recognize  the  act  of  the  secretary  as  their  act.  Then 
a  different  question  would  have  arisen,  but  there  is  no 
question  here  of  ratificstion,  and  I  must  hold  that  the 
meeting  was  improperly  convened,  and  that  no  valid 
resolution  for  the  voluntary  wioding  up  was  passed. 
There  will  therefore  be  the  usual  compulsory  order 
for  winding  up  No  imputation  is  made  with  rward 
to  the  secretary,  and  the  gentleman  named  as  vcuun- 
tary  liquidator  must  have  his  costs  out  of  the  assets. 

Petition  granted. 

Solicitors,  Judge  &  Priestley  ;  Bobbine,  Billing,  ds  Co, 


K.  B.  Biv.  \ 

(Bidley  and  Bigham,  JJ.}/ 

Matthews  v.  Strachan. 


June ! 


(«•) 


Local  government  —  Public  health  —  Powers  of  local 
authority — Drainage  of  new  house — Bequiremients  "for 
tJie  effectual  drainage  of  such  house  " — Public  Health 
Ad,  1876  (38  d:  99  Vict,  c,  55),  s.  25. 

Section  25  of  the  Public  Health  Act,  1875,  enacts  that 
**  it  shall  not  be  lawful  in  any  urban  ditltrict  to  erect  cmy 
house  unless  and  until  a  covered  drain  or  drains  be  con- 
structed of  such  size  and  materials,  and  at  sitch  level,  and 
with  such  fall  as  on  the  report  of  the  surveyor  may 
appear  to  the  urban  authority  to  be  necessary  for  the 
effectual  drainage  of  such  house." 

Held,  that  in  cofisidering  what  is  necessary  for  the 
effectual  drainage  of  a  house  the  urban  authority  are  not 
entitled  to  take  into  consideration  the  general  requiremenis 
of  their  district  in  regard  to  the  means  of  disposing  of  the 
sewage. 

An  urban  council ,  in  order  to  facilitate  the  ultimate 
disposal  of  the  sewage  in  its  district,  formed  a  scheme 
for  conveying  the  sewage  and  the  surface  water  by 
means  of  separate  sewers  and  constructed  separate  sewers 
accordingly.  With  a  view  to  carry  out  this  scheme  the 
council  ordered  a  person  proposing  to  buUd  a  new  house 
to  construct  two  main  drains  in  connection  with  his  house, 
one  for  conveying  sewage  only,  to  be  connected  with  their 
sewage  sewer,  and  the  ether  for  conveying  surface  water 
only,  to  be  connected  with  thiir  surface  water  sewer, 

add,  thai  the  order  was  bad, 

Oase  stated  by  justices  of  Middlesex. 

On  the  20th  of  March,  1901,  an  information 
was  laid  by  the  respondent,  dark  to  the  Urban 
District  Council  of  Hsrrow-on-the-HiU,  against 
the  appellant  charging  that  the  appellant  had 
newly  erected  a  house  in  Lyon-road,  m  the  Urban 
District  of  Harrow-on-the-Hill,  without  constructing 
such  covered  drains  thereto  as  on  the  report  of  the 
surveyor  of  the  urban  district  oouodl  of  the  district 
appeared  to  the  ooundl  necessary  for  the  effectual 
drainage  of  the  house,  contrary  to  section  25  of  the 
PublioHealth  Act,  1875. 

The  appellant  erected  the  house  in  question  between 
August  and  December,  1900. 

Two  sewers  had  been  placed  by  the  council  in  Ljron- 
road,  both  within  100ft.  from  the  site  of  the  house. 
One  of  these  sewers  the  council  desired  and  intended 
to  be  used  for  the  reception  and  oonv^yanoe  of 
surface  water  only.  The  other  they  desired  and 
intended  to  be  used  for  the  reception  and  conveyance 
of  sewage  only. 

(a.)  Beported  by  G.  O.  Wilbraham,  Esq.,  Bar- 
rister-at-Law. 
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High  C!oTrBT. 


Matthews  v,  Straohan. 


High  Coubt. 


Bye-laws  in  relation,  inter  alia,  to  the  drainage  of 
bnildinf^made  under  section  167  of  the  Pablic  Health 
Act,  1876,  were  in  force  in  the  district.  These  bye- 
laws  did  not  require  that  separate  drains  for  surface 
water  and  sewage  respectivdy  should  be  laid  for  any 
building. 

On  the  22nd  of  January,  1900,  eertatn  regulations 
were  issued  by  the  council  which  purported  to  be 
made  under  section  21  of  the  Public  Health  Act, 
1875,  with  referoDce  to  the  mode  in  which  the 
communications  between  drains  and  sewers  were  to  be 
made. 

One  of  these  regulations  prohibited  surface  water 
from  beiog  permitted  to  enter  the  council's  sewer 
without  the  special  sanction  of  the  council. 

Before  erecting  the  house  the  appellant  deposited 
plans  of  the  same  in  accordance  with  tbe  requirements 
of  the  above-mentioned  bye-laws  showing,  inter  aUa, 
the  method  proposed  to  be  adopted,  and  afterwards 
in  fact  adopted  by  him  for  the  drainage  of  the 
hous&— namely,  by  a  single  drain  which  the  appellant 
proposed  to  connect  with  tbe  sewage  sewer  and 
intended  for  the  discharge  both  of  the  surface  water 
and  of  the  sewage. 

On  the  21st  of  Noyember,  1900,  the  coundl's 
surveyor  made  a  report  with  reference  to  the  house  in 
which  he  stated  that  the  requirements  for  the  efTectual 
drainage  of  the  house  were :  **  (a)  One  main  drain  of 
not  less  than  four  ioches  internal  diameter  for 
conveying  sewage  only  to  be  .  .  .  connected  to 
tbe  council's  sewage  sewer  in  Lyon-road  .  .  . ; 
{b)  one  main  drain  of  not  less  than  four  ioch«s 
internal  diameter  for  conveying  surface  water  only  to 
be  .  .  .  connected  to  tbe  council's  surface  water 
sewer  in  Lyon-road    .     .     ." 

On  the  26th  of  November,  1900,  the  council  took 
the  report  into  consideration  and  after  considerable 
discussion  passed  a  resolution  approving  the  plans 
submitted  by  the  appellsnt  subject  to  tde  require- 
ments contained  in  the  report  as  to  the  drainage  of 
the  house  being  carried  out. 

On  the  27th  of  November  a  notice  was  sent  to  the 
appellant  by  the  respoodent  requiring  him  to  lay  the 
drains  in  accordance  with  the  surveyor's  report.  The 
appellant  did  not  lay  two  drains  for  the  drainsge  of 
the  house  as  required  by  the  notice  and  report,  but 
laid  one  drain  only  for  the  drainage  thereof  in  the 
manner  shown  in  the  plans  deposited  by  him.  The 
drain  so  laid  by  the  appellant  was  in  all  respects  in 
accordance  with  the  requirements  of  the  report  and 
notice  as  regards  the  conveyance  of  sewage,  but  no 
separate  drain  whatever  was  laid  for  the  conveyance 
of  surface  water,  such  surface  water  being  conveyed 
to  the  soil  drain  in  direct  contravention  of  the 
coimoil's  requirements. 

The  council's  surveyor  was  called  as  a  witness 
before  the  justices.  He  admitted  that  the  drain 
laid  by  the  appellant  would  have  been  perfectly 
effectual  if  there  had  been  only  one  sewer  in  Lyon- 
road  and  that  his  reason  for  reporting  that  separate 
drains  ought  to  be  laid,  one  for  sewage  only  and  one 
for  surface  water,  was  that  it  was  desirable  with  a 
view  to  f  idlitating  the  ultimate  disposal  of  sewage 
by  the  council  that  sewage  only  should  be  discharged 
into  the  sewage  sewer  and  surface  water  only  into  the 
surface  water  sewer,  and  that  there  were  separate 
sewers  for  sewage  and  for  surface  water  in  Lyon-road. 

The  justices  held  that  they  had  no  power  to  question 
the  reasonableness  of  the  requirements  for  the  effectual 
drainage  of  the  house  either  as  regards  the  house 
itself  or  in  connection  with  the  general  system  of 
drainage  in  the  district  and  convicted  the  appellant. 

Section  26  of  the  Public  Health  Act,  1876,  enacts  as 
follows :  '  *  It  shall  not  be  lawful  in  any  urban  district 
newly  to  erect  any  house  or  to  rebuild  any  house 


which  has  been  pulled  down  to  or  below  the  groond 
floor,  or  to  occupy  any  house  so  newly  ereoted  or 
rebuilt,  unless  and  until  a  covered  drain  or  drains  be 
constructed,  of  such  size  and  materials,  and  at  aadi 
level,  and  with  such  fall  as  on  the  report  of  the 
surveyor  may  appear  t^  the  urbtn  authority  to  be 
necessary  for  the  effectusl  drainage  of  such  house,  and 
the  drain  or  drains  so  to  be  coostructed  shall  empty 
into  any  sewer  which  the  urban  authority  are  entitled 
to  use,  and  which,  is  within  one  hundred  feet  of  some 
part  of  the  site  of  the  house  to  be  bndt  or  rebuilt ; 
but  if  no  such  means  of  drainage  are  within  that  dis- 
tance, then  shall  empty  into  such  covered  oesspool  or 
other  place,  not  being  under  any  house,  as  the  urban 
authority  direct.  Any  person  who  causes  any  house 
to  be  erected  or  rebuilt  or  any  drain  to  be  conatracted 
in  contravention  of  this  section  shidl  be  liable  to  a 
penalty  not  exceeding  fifty  pounds." 

A.  F.  Jenkin  (McCall,  K.C.,  with  him),  for  the 
appellant — ^The  local  authority  under  section  25  only 
had  to  consider  what  was  necessary  for  the  eflbotnal 
drainage  of  the  house,  aod  they  had  no  right  to 
oonrider  what  was  for  the  benefit  of  the  inbabitaati 
at  large.  If  they  desired  to  regulate  the  disposal  of 
the  sewage  they  should  have  made  bye-laws  undsf 
section  167. 

S,  O,  Luahington  (Jlfocmorron,  K^C,  with  hiai). — 
The  discretion  of  the  local  authority  has  bean  properiy 
exercised,  aud  it  c%nnot  be  duturbed :  Smith  ▼.  ChcrUg 
Rural  CouiiciU  46  W.  B.  417,  [1897]  1  Q.  B.  678,  The 
local  authority  were  right  in  tiiking  into  oonsidecatioo 
the  fact  that  there  were  t«7o  existing  sewers,  as  that 
affected  the  question  at  to  what  was  necessary  for  the 
effectual  drainage  of  the  house. 

BiDLEY,  J. — I  think  that  tbe  magistrates  were 
wrong.  The  point  arises  under  section  25  of  the 
Public  Health  Act,  1875.  The  appellint  was  con- 
victed of  erecting  a  house  without  coostructing  such 
covered  drains  thereto  as  on  the  report  of  the  surveyor 
to  the  urban  district  council  appeared  to  the  oouodl 
necessary  for  the  effectual  drainage  of  tbe  house. 

The  surveyor  made  a  report  wiuch  did  state  on  its 
face  tiiat  the  requirements  for  the  effectual  drainsge 
of  the  house  were  a  main  drain  for  conveying  sewage 
only  to  be  connected  with  the  council's  sewage  sewer 
and  a  main  drain  for  conveying  surface  water  only  to 
be  connected  with  the  councd's  surface  water  sewer. 

No  evidence  was  called  before  the  council  when  they 
considered  the  report  and  they  acted  upon  the  report 
alone.  Before  the  justices  tde  surveyor  was  called  and 
he  stated  that  the  drain  laid  by  the  appellant  would 
have  been  effectual  if  there  had  only  been  one  sewer, 
and  that  his  reason  for  reporting  that  separate  drains 
ought  to  be  laid  was  that  it  was  desirable  with  a  view 
of  fadhtating  the  ultimate  disposal  of  the  sewage 
that  there  should  be  separate  sewers  for  sewage  and 
surface  water.  I  think  we  must  take  that  as  oon- 
stitutiog  the  facti  of  this  case.  It  may  be  that  the 
attention  of  the  council  was  not  called  to  the  ciroum- 
stances  which  caused  the  surveyor  to  make  hit  report 
as  he  did.  The  report,  however,  was  founded  on  a 
misconception,  and  the  surveyor  acted  beyond  the 
powers  ffiven  by  section  26.  Section  26  refers  to  "  the 
effectual  drainage  of  such  house,"  and  if  you  go 
beyond  this  you  are  asking  the  owner  of  the  house  to 
asttst  in  carrying  out  a  system  of  sewering  the 
district. 

The  evidence  given  by  the  surveyor  before  the 
justices  shows  plainly  that  he  was  acting  under  a  mis- 
conception. 

No  doubt  the  council  are  the  masters  of  the  sitna- 
tion,  but  if  they  go  beyond  the  limits  within  which 
they  have  to  exercise  their  discretion  it  is  our  duty  to 
I  say  so. 
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High  Coubt. 


Matthews  v.  Stbaohan.— Abrahams  v.  Buixook. 


High  CIoxtbt. 


It  appears  to  me  that  the  words  of  section  25  have 
been  oaref  ally  selected  to  indicate  that  what  is  to  be 
considered  is  the  effectnal  drainage  of  the  honse.  It 
is  possible  that  in  order  to  secure  the  effectual  drainage 
of  the  house  it  may  be  necessary  to  have  more  than 
one  drain,  not  because  the  system  of  sewering 
adopted  by  the  local  authority  requires  more  than  one, 
but  became  the  drainage  of  the  house  itself  requires 
more  than  one,  and  it  may  be  necessary  for  the  same 
object  that  there  should  be  separate  connections  with 
the  sewers.  In  such  a  ctse  it  would  not  be  beyond 
the  powers  of  the  local  authority  to  make  the  require- 
ments. But  if  the  local  authority  allow  themselves  to 
consider  what  is  for  the  benefit  of  the  inhabitants  in 
genwal  in  regard  to  the  means  of  disposing  of  the 
sewage  they  are  going  beyond  their  power.*.  There 
is  no  liability  upon  the  owner  of  a  house  in  regard  to 
those  matters  except  as  one  of  the  ratepayers. 

BiGHAM,  J. — I  am  of  the  same  opinion.  Section  25 
empowers  the  local  authority  to  toke  into  considera- 
tion certain  matters  mentioned  therein,  and  these  are 
the  only  matters  which  they  are  entitled  to  take  into 
consideration.  These  matters  relate  to  the  size  and 
materials  of  the  covered  drain,  the  level  at  which  it 
is  to  be  constructed,  and  the  fall  which  is  to  be  given 
to  it.  If  the  local  authority  are  of  opinion  that 
these  matters  are  as  they  shoidd  be,  then  the  building 
of  the  new  house  may  proceed.  In  this  case  the 
council  have  taken  into  consider  alien  other  matters 
than  those  referred  to.  I  come  to  this  conclusion  by 
reading  not  only  the  evidence  of  the  surveyor  but 
his  report.  It  is  said  that  the  council  took  into 
consideration  nothing  but  what  they  were  entitled  to 
take  into  consideration,  but  the  report  shows  that 
both  the  surveyor  and  the  council  took  into 
consideration  what  they  had  nothing  whatever  to 
do  with. 

When  one  considers  the  facts  one  sees  why  these 
matters  were  considered.  There  was  a  scheme  of 
drainage  in  the  district  by  which  the  sewage  and 
surface  water  were  kept  separate.  No  doubt  it  was 
a  good  and  desirable  thins:  that  this  system  should  be 
carried  out  effectually,  but  the  cost  of  carrying  it  out 
must  not  be  put  upon  the  individual  householder.  It 
must  be  borne  by  the  ratepayers.  Here  there  has 
has  been  an  attempt  to  throw  upon  an  individual  the 
expense  of  carrying  out  the  general  system  of  drain- 
age adopted  by  the  council.  I  think  the  council  in 
exercising  their  discretion  have  travelled  outside 
what  the  section  allows.  As  for  the  wordf,  '*  and  the 
drain  or  drains,  so  to  be  constructed,  shtU  empty  into 
any  sewer  which  the  urban  authority  are  entitled  to 
use,"  I  see  nothing  in  them  which  gives  the  locsl 
authority  power  to  direct  into  which  sewer  the  drain 
is  to  empty.  If  the  sewer  is  within  100  feet  from  the 
building  that  is  sufficient,  and  the  householder  may 
drain  into  it.  I  do  not  think  those  words  enlarge  the 
powers  of  the  local  authority.  The  council  have  taken 
mto  consideration  matters  which  th^  ought  not  to 
have  considered  and  the  appeal  must  be  allowed. 

Appeal  allowed. 

Solicitors  for  the  appellant,  Burgess  &  Taylor. 

Solicitors  for  the  respondent,  Fishers, 


S^y%}  M.y20;J«ne6. 

Abrahams  v,  Bullock,  (a.) 
Master  and  servant—Hire  of  horse,  brougham,  and 
driver  from  jobmaster  at  so  much  a  week  to  include 
driver* 8  wages — Brougham  used  by  hirer* s  travell-tr 
for  his  rounds— Theft  from  brougham  of  jewellery 
through  negligence  of  driver  leaving  carriage  un- 
attended— Master  parting  with  control  of  servant — 
Control  of  hirer — Non-liability  of  jobmaster  to  htrer. 

The  plaintiff,  a  wholesale  jeweller,  hired  from  the 
defendant,  a  jobmaster,  a  horse,  brougham,  and  driver 
f<yr  £3  a  week,  to  include  the  man*s  wages.  The 
brougham  was  for  the  use  of  his  traveller. 

The  brougliam  was  otU  one  day  and  the  driver  left  it 
unattended  while  he  had  his  dinner.  During  his  absence 
it  was  driven  away,  and  jewellery  to  the  value  of  some 
£460  was  stolen. 

Held,  thai,  although  the  loss  was  due  to  the  negligence 
of  the  coachman  in  leaving  the  brougham  unattended, 
yet  that,  under  the  contract,  the  defendant  did  not  accept 
the  duty  of  taking  care  of  the  goods,  and,  therefore,  was 
not  liable  for  the  loss. 

This  was  an  action  brought  by  the  plaintiff,  a 
jeweUer  in  a  large  way  of  busmess  in  the  E«st  End  of 
Ijondon,  to  recover,  from  the  defendant,  a  jobmaster, 
£460,  the  agreed  sum  of  certain  jewellery  alleged 
to  have  been  lost  through  the  negligence  of 
the  defendmt's  servant  under  circumstances  that 
sufficiently  appear  from  the  judgment. 

At  the  conclusion  of  the  arguments  the  learned 
judge  said  the  questions  of  law  raised  on  the 
admitted  facts  did  not  in  his  opinion  come  within  any 
of  the  authorities  cited,  and  he  would  therefore  take 
time  to  consider  his  judgment. 

C,  A.  Russell,  K.C,  and  Sims  Williams,  for  the 
plaintiff. 

Dickens,  K.C,  and  Schwabe,  for  the  defendant. 

BiDLBY,  J.,  read  the  following  judgment:  This 
is  an  action  brought  by  the  manufacturer  of 
jewellery  against  a  jobmaster  to  recover  £460,  an 
Mgreed  simi,  as  the  value  of  certain  articles  of  jewellery 
lost  owing  to  the  alleged  negligence  of  the 
defendant's  servant.  The  main  facte  of  the  case  are 
not  in  dispute,  and  they  raise  a  very  interesting  and 
novel  point  of  law.  The  admitted  facts  are  as 
follow :  On  the  21st  of  June,  1898,  the  defendant 
wrote  the  plaintiff:  ''I  shall  be  pleased  to  supply 
you  with  same  brougham  as  you  are  having  at  £3 
for  the  five  days'  work,  payable  monthly.  Holidays 
or  days  it  is  not  requirad  to  be  allowed  for.  Tou 
can  choose  Uie  Inrougham  yourself,  and  I  will  keep 
the  same  coachman  (Shed),  paying  him  18i.  weekly, 
for  five  days,  and  will  try  and  give  him  work  the 
other  two  days  with  extra  pay."  Tne  pUintiff*s 
traveUer>  on  behalf  of  the  plsdntiff,  wrote  to  the 
defendant :  *'  In  accordance  with  your  favour  of  the 
21st  inst,  please  stert  the  brougham  on  Monday 
next."  The  letter  also  steted  that  the  plaintiff  had 
seen  a  brougham  at  Meisrs.  Alford*s  which  he 
would  like  to  have  fitted  up  for  the  purpose  of 
teking  out  goods.  Tue  brougham  in  question 
was  fitted  up,  and  was  regularly  used  by 
Ck>hen,  the  pliantiff's  traveller.  About  May  or 
June,  Shed*s  place  was  taken  by  a  man  named  Mills, 
who  continued  to  drive  the  brougham  down  to  the 
time  of  the  robbery.  On  the  24th  of  October,  1900, 
Cohen  left  the   brougham  outside    the   Thomas   k 

(a.)  Reported  by  Ekskink  Bbid,  Esq.,  Barrister-at- 
Law. 
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be  a  ddtt  due  from  such  mernber  to  the  Mciefy  .  .  • ," 
and  by  sub-section  2  "  a  registered  society  shall  have  a 
lien  on  the  shares  of  any  member  for  any  debt  due  to  it 
by  him,  and  may  set  off  any  sum  credited  to  the  member 
thereon  in  or  Unvards  the  paym/ent  of  such  debt,**  An 
industrial  society,  as  long  as  it  is  carrying  on  business, 
may  bou^  fide  avail  itself  of  the  provisions  of  the  above 
sub-section  2,  notwithstanding  that  the  society  is  aJt  the 
time  in  financial  difficulties  and  is  tvound  up  within 
three  months  of  such  time. 

This  waa  an  appeal  by  the  liquidator  of  an  industrial 
and  provident  society  from  the  decision  of  the  judge  of 
the  Glamorganshire  County  Oourt,  who  refused  to  set 
aside  certain  transactioDS  whereby  certain  sums  of 
money  were  refunded  to  a  member  of  the  society  in 
respect  of  his  shares  therein,  the  society  then  being, 
to  the  knowledge  of  the  managing  committee,  in- 
solvent. 

The  facts  fully  appear  in  the  written  judgment  of 
the  court. 

Herbert  Reed,  K,C,,  and  J,  Sankey,  for  0.  Dovey,  the 
appellant. — ^The  society  was  In  liquidation  and  had 
a  number  of  outside  creditors,  and  the  liquidator 
seeks  to  bring  in  the  respondent  as  a  debtor 
and  contributory  to  the  society  in  the  sum  of 
£51  18s.  2d.  for  goods  supplied  to  him.  During 
the  year  1898  the  respondent  was,  from  time  to 
time,  supplied  with  goods  by  the  rooiety,  the  com- 
mittee deoiting  the  amount  standing  to  the  respon- 
dent's credit  as  a  shareholder  with  the  price  of 
the  goods.  At  this  time  the  amount  of  capital  held 
by  the  respondent  in  the  society  was  £54  19f.  At 
the  time  these  transactions  took  place  the  society  was 
in  financial  difficulties,  and  therefore  such  withdrawals 
of  capital  by  the  respondent  were  invalid  :  In  re 
Sunderland  Universal  Building  Society,  38  W.  R.  509, 
24  Q.  B  D.  394.  The  Bankruptcy  Act.  1883  (46  &  47 
Vict.  c.  52),  which  avoids  such  a  transaction  as  a  pre- 
fereoce. 

Oountel  cited  also  section  164  of  the  Companies 
Act,  1862  (25  &  26  Vict.  c.  89). 

8,  T,  Evans,  K,G,,  for  the  respondent. — The  decision 
of  the  county  court  judge  was  right.  Section  164  of 
the  Companies  Act,  1862,  does  not  apply  here,  as  this 
is  not  a  case  of  fraudulent  preference.  Section  164, 
although  it  uses  tbe  words  "  undue  or  fraudulent 
preference,"  does  not  extend  tbe  operation  of  section 
48  of  the  Bankruptcy  Act.  1883 :  In  re  The  Stenotyper 
{LimiUd).  119011  1  Uh.  250.  The  respondent  was  not 
in  the  position  of  a  creditor  of  tbe  society.  No  steps 
were  taken  by  the  respondent  to  withdraw  his  capital 
under  rule  16  of  the  society,  which  rule  enables 
members  to  withdraw  thirir  capital  at  certain  rates 
and  on  certain  terms  on  giviog  notice  to  the  manager. 
The  comoiittee  were  entitled  under  section  23  of  the 
Industrial  and  I^ovident  Societies  Act,  1893,  to 
deal  wirh  the  business  in  the  way  they  have  done. 
The  learoed  county  court  judge  has  found  that  the 
committee  acted  bond  fide  and  that  there  was  no  ludue 
preference,  and  his  decision  was  right  and  should  not 
be  reversed. 


E,  Reed,  K,C,,  replied. 


Cur,  adv,  imU, 


May  14.— Lord  Alysrstone,  L.C.J.,  read  the 
following  judgment  of  the  court:  This  is  an 
appeal  from  the  decision  of  the  learned  county 
court  judge  of  the  Glamorganshire  County  Court 
upon  a  summons  taken  ont  by  the  liquidator  of 
the  "  Hope  of  the  Workmen's  Industrial  Provident 
Society  *'  at  Aberdare,  to  set  aside  certain  transactions 
whereby  four  amounts  were  purported  to  be  refunded 
to  lUchard  Morgan  in  respect  of  his  shares  in  the 


society.    The  following  were  the  dates  and  amonnti 
of  the  transfers  or  ref  undings  impeached : 

£    B.   d. 

1898.--21st  February      4  19    0 

„        30th  June 20    0    0 

20th  July 12    8    3 

„        25th  November 14  10  11 


Total         £51  18    2 


The  society  had  been  established  for  many  yetri 
under  tlie  Industrial  and  Provident  Societies  Act, 
1876,  and  was  in  the  nature  of  a  co-opetatiT« 
society  supplying  goods  to  the  members.  The  cafntil 
was  in  shares  of  £1,  and  it  was  provided  by  the  rnki 
that  each  member  must  hold  at  least  five  shares.  By 
rule  16  provision  was  made  that  members  miglit 
withdraw  their  capital  at  certain  rates,  and  on  certain 
terms,  on  giving  notice  to  the  manager.  Early  in  the 
year  1898  the  society  was  in  financial  difficulties  sod 
it  was  found  by  the  learned  county  court  judge  tint 
by  the  14th  of  July,  1898,  the  society  was  to  the 
knowledge  of  the  managing  committee  insolvent  In 
February,  1898,  before  the  first  of  the  refuadixigs 
above  referred  to,  the  amount  of  capital  held  if 
Blorgan  in  the  society  was  £54  19s.  This  amount 
appears  to  have  been  £4  19s.  in  excess  of  the 
maximum  allowed  by  the  rules  to  be  Jield  by  a 
member,  bat  this  does  not  appear  to  be  msteniL 
From  time  to  time  during  the  year  1898  Morgan  vm 
being  supplied  with  goods,  and  it  appears  that  owing 
to  the  strike  and  labour  difficulties  which  wen 
existing  at  the  time  he,  in  common  with  many  other 
membm  of  the  society,  was  unable  to  pay  oath  for 
l^e  goods  supplied  to  him,  it  being  provided  by  role 
12  that  as  far  as  possible  the  goods  of  the  sodetf  wen 
to  be  sold  |for  ready  money  and  that  in  no  osk 
should  credit  be  given  to  members  for  more  thin 
two  weeks.  In  consequence  of  this  state  of  thiiigf 
the  committee  of  management  on  the  2lat  of 
February  debited  the  amount  standing  to  Morgsa'i 
credit  as  shareholder  with  a  sum  of  £4  19s ,  he  it 
the  same  time  paying  £2  10s.  ca%h,  making  a  total 
of  £7  9s.  on  account  of  £7  18f.  7d.  due  from  bim  to 
the  society  for  goods.  Similarly  upon  the  30th  o< 
June,  he  being  mdebted  to  the  societv  in  the  iano< 
£20  2s.  Ud.,  a  furtber  amount  of  £20  was  debited  to 
his  share  account  and  credited  against  his  debt  ior 
goods. 

The  circumstances  of  the  transactions  of  the  20th  of 
July  and  the  25th  of  November  were  exactly  thi 
same,  and  by  the  last  debit  of  £14  10s.  lid.  the 
amount  standing  to  Morgan's  credit  was  reduced  to 
the  sum  of  £4  19s.  Id. 

The  formal  resolution  for  the  winding  up  of  thi 
society  was  passed  on  the  27th  of  February,  1899. 

It  was  admitted  on  the  areument  before  us  tbat  no 
steps  had  been  taken  by  Morgan  to  withdraw  his 
capital  under  rule  16  and  that  therefore  the  tnxor 
actions  could  uot  be  supported  under  that  rule. 

It  was  stated  that  there  were  a  considerable  number 
of  outside  creditors,  and  the  queetion  raited  is  whether 
under  the  above  drcumstaaoes  the  liquidator  « 
entitied  to  set  aside  the  transactions,  tnti  resnlt  ot 
which  would  be  that  Morgan  ^nll  be  a  debtor  •n' 
contributory  to  the  society  in  the  amount  o^ 
£51  18s.  2d.  for  goods  supplied.  If  the  tzansietiatf 
are  to  be  regarded  as  withdrawals  of  capital  by  the 
i^areholders  then  the  case  of  Fn  re  Sunderiam 
Universal  Building  Society  decides  that  such  with- 
drawals can  only  be  legally  supported  wnen  the  sooMf 
is  or  believes  itself  to  be  solvent,  and  under  the 
decision  in  that  case  the  two  last  transactioos  of  titf 
20th  of  July  and  the  25th  of  November  could  w 
be  supported. 
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A  farther  point  was  raised  with  reference  to  the  last 
transaction,  the  25th  of  Noyember,  1898,  that  it  was 
void  under  the  164th  section  of  the  Companies  Act, 
1867,  as  having  taken  place  within  three  months  of 
the  resolution  of  winding  up.  It  was  contended  on 
behalf  of  the  respondent  that  the  transactions  were 
in  e£Pect  carried  out  under  section  23  of  the 
Industrial  and  Provident  Societies  Act,  1893,  and  that 
it  must  be  taken  upon  the  facts  that  the  society 
exercised  its  right  to  set  off  against  the  amount 
credited  to  the  member  on  his  ahares  the  debt  due 
from  him.  The  point  seems  to  us  one  of  considerable 
difficulty.  If  the  words  ''any  sum  credited  to  the 
member  thereon  "  in  sub-ieotion  2  of  section  23  are  to 
be  construed  as  meaning  a  sum  credited  and  payable, 
the  principle  of  the  Sunderhvid  can  would  seem  to 
apply  to  this  extent,  that  after  a  society  is  known  to 
be  insolvent  there  would  ^robabfy  be  no  sum  to  which 
the  member  would  be  m  fact  entitled;  but  there 
seems  to  us  to  be  g^reat  difficulties  in  this  construction. 
If  effect  were  given  to  this  contention  it  would  affect 
the  two  last  of  the  four  transactions  which  are 
impeached.  Section  34  contemplates  that  the  register 
shall  show  the  amount  paid,  or  agreed  to  be  con- 
sidered as  paid,  on  any  shares,  and  as  long  as  the 
society  is  carrving  on  business  it  is  difficult  to  find 
any  substantial  ground  upon  which  it  can  be  held  that 
it  is  precluded  from  exercising  the  right  of  set  off 
mentioned  in  sub-section  2  of  section  23.  The  words 
*'  set  off"  in  that  section  do  not  appear  to  us  to  be 
used  in  the  strict  legal  sense,  but  more  in  the  business 
or  accountant's  sense,  as  indicating  that  the  society 
may  deduct  or  write  off  from  the  &um  credited  the 
amount  of  the  member's  debt.  It  seems  to  us  that  as 
long  as  a  society  is  carrying  on  business  it  may  hond 
fide  avail  itself  of  the  provisions  of  this  sub-section, 
otherwise  it  might  be  necessary  to  have  a  valuation  of 
the  society's  assets  or  an  inquiry  into  its  position 
before  any  set  off  under  the  section  could  be  made  or 
entered  in  the  books. 

Upon  the  whole,  we  are  of  opinion  that  the  county 
court  judge,  having  found  as  a  fact  that  the  committee 
acted  hond  fide  without  any  fraudulent  intention  or 
without  the  intention  of  preferring  any  particular 
shareholder,  his  judgment  must  be  ai9irmed» 

With  reg^Eurd  to  &e  further  point  taken  as  to  the 
last  payment,  that  it  was  void  under  section  154  of  the 
Bankruptcy  Act,  we  do  not  think  that  in  any  view 
the  tnuuaotion  would  be  within  that  section,  Morgan 
not  being  a  creditor  within  the  meaning  of  the  section. 
For  the  reasons  we  have  given  we  think  our  judgment 
must  be  for  the  respondent. 

Appeal  dismissed^ 

Solicitors  for  the  appeUant,  Bell,  Brodrickt  &  Gray, 
for  C7.  A  W%  Kenahok,  Aberdare. 

Solicitors  for  the  respondent,  Riddell  &  Co,,  for 
WaUer  Morgarip  Brttee,  &  NichoUu,  Pontypridd. 


Jigottise  0f  lotTnis. 


^HaSdj^}  May  13. 

Inland  Beyxnitb  Commissioners  v.  Priestley  and 
Another,  (a.) 


Inland  revenue — E$laU  duty — Settled  property — Finance 

;-^   '   "  Vict.     '" 

Buh'Section  2. 


Ad,  1894  (57  ds  58  Vict.  c.  30),  m.  1,  2  (a),  and  6, 

A  wife  on  her  marriage  settled  certain  funds,  tohereby 

(a.)  Beported  by  G.  H.  Grafton,  Esq.,  Barxister- 
at-Law. 


a  life  interest  was  given  to  her  husband  followed  by  a 
life  interest  to  herself  with  an  absolute  reversion  to  her- 
self  She  predeceased  her  husband,  and  estate  doty  was 
paid  on  the  principal  value  of  her  settled  property. 

Held,  that  by  section  5,  sub'Section  2,  of  the  Finance 
Act,  1894,  upon  the  husband* s  death  estate  duty  toas  not 
again  payable  on  the  settled  funds, 

Seinble,  that  no  estate  duty  was  payable  in  respect  of 
the  husband* s  life  interest. 

Judgment  of  Bigby,  L.J.,  in  Attomey-Ganeral  v, 
Diidiogton,  45  W.  R,  657,  [18^7]  2  Q.  B.  373,  ajy- 
proved. 

Decision  of  the  Court  of  Appeal  in  Ireland,  [1900] 
2  Ir.  B.  400,  affirmed. 

This  was  an  appeal  from  on  order  of  the  Court  of 
Appeal  in  Ireland. 

.  The  case  involved  the  construction  of  section  5,  sub- 
section 2,  of  the  Finance  Act,  1894,  which  is  as  follows  : 
'*  If  estate  duty  has  already  been  paid  in  respect  of  any 
settled  property  since  the  date  of  the  settlement,  the 
estate  duty  shall  not  ...  be  payable  in  respect 
thereof  until  the  death  of  a  person  who  was  at  the 
time  of  his  death,  or  had  been  at  any  time  during  the 
continuance  of  the  settlement,  competent  to  dispose 
of  such  property." 

Carolme  Amdia  Priestley  (after  tvards  Studdert)  by 
her  marriage  settlement  dated  the  7th  of  October, 
1861,  assigned  to  trustees  certain  personal  property  in 
trust  after  the  marriage  to  pay  the  income  thereof  to 
George  Studdert  (her  intended  husband)  and  his 
assigns  during  his  life,  and  after  his  death  to  pay 
the  said  income  to  the  said  Caroline  Amelia 
Priestley  and  her  assigns  during  her  life,  and  after 
the  death  of  the  survivor  of  the  said  George  Studdert 
and  Caroline  Amelia  Priestley  to  hold  the  said  trust 
property  and  the  income  thereof  in  trust,  in  the  event, 
which  happened,  of  there  not  being  a  child  of  the 
marriage  who  attained  the  age  of  ti?6nt^-one  years 
or  married,  for  such  person  or  persons  as  the  said 
Caroline  Amelia  Priestley  notwithstanding  her 
coverture  misht  by  deed  or  will  appoint. 

Mrs.  Studdert  died  before  her  husband  on  the  19th 
of  March,  1897,  having  by  her  will  exercised  th« 
power  of  appointment  given  to  her  by  her  marriage 
settlement. 

George  Studdert  died  on  the  14th  of  April,  1897. 

The  appellsnts  for  the  purpose  of  ascertaining  the 
principal  value  of  the  reversionary  interest  appointed 
by  the  will  of  Mrs.  Studdert  estimated  the  principal 
value  of  the  life  interest  of  George  Studdert  at  the 
time  of  the  death  of  Mrs.  Studdert  in  the  trost  pro- 
perty at  the  sum  of  £413  17s.,  and  deducting  this 
from  £3,564  3s.  4d.  the  estimated  value  of  the  trust 
property,  they  found  the  sum  of  £3,150  6f.  4d.  to  be 
the  principal  value  of  the  said  reversionary  interest  at 
the  death  of  Mrs.  Studdert,  and  claimed  estate  duty 
on  the  death  of  Mrs.  Studdert  thereon,  and  the  duty 
was  paid  to  the  appellanti  by  the  executor  of  Mrs. 
Studdert.  The  appellants  also  claimed  estate  duty  on 
the  death  of  the  said  George  Studdert  in  respect  of 
the  principal  value— namely,  £3,564  3s.  4d. 

The  Court  of  Appeal  ccmsidersd  that  estate  duiy 
not  payable. 


Sir  B.  B.  Finlay,  A.G.,  and  Wright,  8.G.  for 
Ireland  ( Vaughan  Hawkins  and  0.  E.  MacDermot  (of 
the  Irish  bar)  with  tiiem),  for  the  appellants. 

Ingpen,  K.C,  and  Meredith  (of  the  Irish  bar),  for 
the  rospondents. 

Attorney-General  v.  Beech,  47  W.  E.  257,  [1899] 
A.  C.  53 ;  Attorney-General  v.  Dodirufton,  45  W.  E. 
657,  [1897]  2  Q.  B.  373 ;  and  Earl  Chwley  v.  Inland 
Revenue  Commissioners,  47  W.  E.  525,  [1899]  A.  C. 
^198,  were  referred  to. 
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Earl  of  Halsbuby,  L.C.— In  this  oue  I  entirely  agree 
with  the  judgment  which  waa  given  by  Bigby,  L.  jT,  in 
the  case  of  Attometf-General  v.  Dodingion,  and  I  agree 
with  the  learned  judges  in  Ireland  who  have  t&en 
the  same  view.  It  only  remaana  to  say  that  I  shall 
move  that  this  appeal  be  dismissed.  I  have  the  less 
hesitation  in  Sj^^akiog  of  it  thus  compendiously, 
because  I  think  it  would  be  impossible  to  answer  and 
difittoult  to  improve  upon  the  judgment  given  by  the 
Lord  Chief  Baron  in  Ireland.  It  appears  to  me  that 
he  has  exactly  expounded  the  construction  of  the 

Question  and  the  logical  e£E(Bot  of  the  language,  and 
^e  only  thing  that  one  f«el8  a  diffioolty  about  is  that 
there  is  a  certain  amount  of  want  of  logic,  con- 
sidering the  reasoning  both  in  that  and  in  the 
Dodington  case,  in  the  money  having  been  paid  for 
duty  upon  the  death  of  Mr.  Studdert.  But  here,  as 
there,  there  is  no  cross-appeal.  The  result  is  that  we 
must  leave  the  matter  as  it  stands.  I  have  no 
hesitation  in  expressing  my  own  opinion  that 
Bigby,  L.J.,  was  right  in  that  particolar,  and.  had 
the  question  ao  arisen,  I  should  have  unhesitatingly 
Agreed  to  a  judgment  which  would  have  gone  to  the 
full  extent. 

The  reason  to  my  mind  is  very  plain.  The  whole 
question  turns  upon  section  6,  sub-section  2.  As 
Bigby,  L.  J.,  has  said,  the  manifest  difficulty  that  was 
in  the  mind  of  the  framers  of  the  statute  was  that  it 
would  be  unreaionable  and  improper  in  respect  of 
settled  property  that  the  same  whole  estate  should 
pay  over  and  over  again.  Here  it  is  only  one  life 
estate  that  is  interposed,  but  it  might  be  a  dozen,  and 
no  doubt  the  framers  of  the  statute  thought  that  it 
would  be  extremely  improper  and  unjust  that  in 
consequence  of  the  splittmg  up  what  was  one 
property  included  in  one  settlement,  and  which  was 
to  continue  until  either  an  actual  change  of  entire 
ownership,  or,  what  for  the  purpose  of  me  Act  was 
tiie  same  thing,  the  vesting  in  one  person  who  had  in 
mmself  or  herself  the  power  of  changing  the  owner- 
ship completely,  had  occurred,  there  should  be  as 
many  new  duties  enforced  as  there  were  persons  com- 
prehended in  the  settlement.  The  meaning  and 
object  of  the  statute  appears  to  me  to  be  both  sensible 
and  intelligible,  although  in  this  particular  case  it  is 
only  one  life  interest  that  is  interposed  before  the 
change,  not  of  the  estate,  but  of  the  possession  of  the 
estate.  That  seems  to  me  to  be  at  the  root  of  a  great 
deal  of  the  confusion  that  has  arisen.  The  statute 
regards  the  passing  of  the  ownership — ^not  necessarily 
the  possession,  but  the  passing  of  the  ownership— as 
that  upon  which,  when  occasioned  by  death,  the  duty  is 
tobelevied ;  and  accordingly  when  the  death  occurs  of  a 
person  who  is  entirely  Me  to  dispose  of  the  whole 
estate— the  whole  estate,  be  it  observed— then  either 
tiie  thing  does  pass,  or  shall  be  deemed  to  pass. 
Accordmgly,  on  Mrs.  Studdert's  death,  she  being  the 
complete  owner  at  that  time  and  entirely  able  to 
do  what  she  pleased  with  it,  the  result  is  that  upon  her 
death  undoubtedly  duty  was  payable. 

What  the  death  of  the  husband,  who  had  only  a 
life  estate,  has  to  do  with  it.  I  confess  I  am  whoUy 
mnaUe  to  understand  according  to  the  true  con- 
struction of  the  statute.  It  appears  to  me  that  the 
statute  does  not  regard  the  question  of  who  was  in 
possession  of  the  estate  at  the  moment  for  any 
purpose,  however  deferred  the  enjoyment  of  the 
possession  of  the  estate  may  be.  What  is  to  happen 
is  that  the  duty  is  to  be  paid  upon  the  whole  of  the 
property  on  the  occasion  on  which  alone  iu  the  case 
of  settied  property  it  is  to  arise— namely,  on  the 
death  of  a  person  whom  the  statute  treats  as  the 
person  who  is  entirely  free  from  the  settiement,  and 
able  to  do  what  he  or  she  will  with  it;  that  is  to  be 
the  guiding  line,  so  that  if  the  property  does  not 


actually  pass,  if  he  or  she  is  capable  of  passing  it,  the 
statute  draws  the  line  accordingly. 

I  entirely  agree  with  the  reasoning  of  Palles»  L.G.B. 
It  seems  to  me  to  be  impossible  to  answer  it,  and,  si 
I  have  said,  very  difficult  to  improve  upon  it 
Therefore,  I  entirely  concur  with  the  judgment  which 
he  (conspicuously  he)  and  Holmes,  L.J.,  have  givea 
upon  the  subject,  based  upon  what  is,  to  my  miiid, 
the  very  plain  construction  of  the  statute  itseli  I 
only  look  at  the  words  of  the  statute.  The  scheme  of 
the  Act  of  oourse  may  be  looked  at  wharo  there  sn 
doubtful  words;  but  I  think  these  words  are  not 
doubtful.  The  result  is  that  I  move  your  lordships 
that  the  appeal  be  dismissed  with  ooats. 

Lord  Magxaghtbn.— I  agree.  To  my  mind  this  is 
a  very  plain  case.  I  think  the  question  before  the 
House  is  best  answered  in  the  fewest  possible  words, 
and  as  far  as  may  be  in  the  language  of  the  Act  itself. 

On  the  marriage  of  Mr.  and  Mrs.  Studdert  a  deed 
was  executed  for  the  purpose  of  r^olating  the  enjoy- 
ment and  disposition  of  certain  funds  which  formed 
part  of  the  lady's  fortune.  The  deed  was  a  *'  settle- 
ment " — the  funds  became  *'  settled  property  "  within 
the  definition  of  those  expressiona  in  the  Act  The 
settied  property  was  limited  to  the  husband  for  life, 
with  remainder  to  the  wife  for  life,  and  subject 
thereto,  in  the  events  which  happened,  the  property 
was  at  the  absolute  disposal  of  the  wife. 

The  wife  died  in  the  lifetiaaie  of  her  husband.    Oa 
her  death,  as  it  seems  to  me,  there  was  no  **  paasiog  " 
of  property  within  the  meaning  of  section  1  taken  hy 
itself.    No  property  changed  hands.    And  ther^ore, 
in  my  opinion,  if  it  had  not  been  for  section  2  no  daty 
would  have  been  payable  on  Mrs.  Studdert's  desth. 
But^  under  section  2  (a),  taken  in  con  junction  with 
section  1,  estate  duty  became  leviable  in  respect  of  the 
settled  property  as  being  property  of  which  at  the 
time  of    her   death  Mrs.   Studdert  was  competent 
to  dispose.      And    so    the    commissioners    claimed 
estate   duty    in    respect    of    the    settied    property 
on  Mrs.  Studdert's    death,  as   they  were  entitled 
and  bound   to   do.      It   was   then   in    the  optum 
of  the  persons  accountable    for  the  duty  either  to 
defer  payment  until  the  interest  in  expectancy  at 
the  time  of  Mrs.  Studdert's  death  fell  into  poeaesiioD, 
or  to  pay  at  once  under  discount.    The  latter  alterna- 
tive was  the  one  adopted.    The  principal  value  of  the 
settied  property  was  estimated  (as  the  Aot  directs)  st 
the  price  which,  in  the  opinion  of  the  commissionew, 
the  property  would  have  fetched  if  sold  in  the  opes 
market  at  the  time  of  the  death  of  Mrs.  Studdert 
The  commissioners  seem   to  have  arrived  at  their 
estimate  in  the  ordinary  way  in  which  buyers  of  each 
property  in  the  market  make  their  calculations,  hy 
takmg  the  market  value  of  the  securities  forming 
the  settied  property  ai  at  the  time  o&Mrs.  Studdert'i 
death,  and  then  making  an  abatement  or  allowance  in 
respect  of  Mr.  Studdert's  life  interest,  reckoning  the 
probability  of  life  according  to  the  accepted  tablet  of 
mortality.    But  the  persons  accountable  for  the  duty 
have  nothing  to  do  with  the  mode  in  which  the 
commissioners  form  their  opinion,  so  long  as  they 
comply  with  the  directions  of  tiie  Act.      Wiiate?er 
prooees  the   coomussioners  may  go  through  in  their 
own  minds — however  they  may  split  up  the  property 
for  the  purpose  of  coming  at  theur  estimate — the  du^ 
is  leviable  in  respect  of  the  settied  property,  not  m 
respect  of  any  particular  part  or  parts  of  the  settled 
property,  or  in  respect  of  anything  short  of  the  foil 
amount  of  the  property.     I  entirely  agree  with  th^ 
views  expressed  by  Bigby,  L.J.,  in  AUomey^Otnenl 
V.  Dodington,  which  have  the  approval  of  the  Lird 
Chief  Baron  and  Holmes,  L.J.,  and  I  am  oompellsd 
to  dissent  from  the  construction  plaoedupoatiie  Act 
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by  FitzGibbon  and  Walker,  L.JJ.  —  a  constmo- 
tion  whioh  seemi  to  me  caloulated  to  reprodnoe  the 
difficultiea  whioh  I  had  thought  were  oleand  away  by 
the  decision  of  this  Honae  in  Attorney- General  v.  Beeoh 
and  Inland  Bevenue  Commisaioners  v.  Cowley. 

Shortly  after  his  wife's  death  Mr.  Stnddert  died, 
and  the  oommissioners  now  claim  estate  daty  once 
more  in  respect  of  the  principal  valne  of  the  settled 
property.  Are  they  entitled  to  payment  of  dnty  over 
again?  In  my  opinion,  most  clearly  and  certainly 
not.  Since  the  date  of  the  settlement,  estate  duty 
has  been  paid  in  respect  of  the  settled  property,  and 
therefore  under  the  express  provisions  of  section  5,  sub  • 
section  2,  estate  duty  is  not  payable  again  on  Mr. 
Studdert's  death.  He  was  not  at  the  time  of  his 
death,  nor  had  he  been  at  any  time  during  the  con- 
tinuance of  the  settlement,  competent  to  dispose  of 
settled  propeorty.  So  the  one  and  only  event  which 
could  have  entitled  the  commissioners  to  estate  duty 
on  Mr.  Studdert's  death  has  not  occurred. 

The  only  difficulty  about  the  case,  in  my  opinion, 
has  arisen  from  the  circumstance  that  for  some  reason, 
which  at  present  I  do  not  understand,  and  for  which 
I  have  at  present  not  been  able  to  discover  any 
authority  in  the  Act,  the  respondent  offered  to  pay, 
and  the  commissioners  seem  to  be  prepared  to  accept, 
a  sum  as  and  by  way  of  estate  duty  on  the  amount 
which  the  commissioners,  in  their  own  minds, 
allowed  as  a  deduction  from  the  full  value  of  the 
settled  property  at  Mrs.  Studdert's  death  in  respect  of 
her  husband's  life  interest  I  think  the  appeal  should 
be  dismissed  with  costs. 

Lords  MoRBis  and  Shand  concurred. 

Lord  Davby.— I  think  that  this  property,  and  not 
a  part  or  slice  of  it,  must  be  deemea  to  have  passed 
on  the  death  of  the  wife,  under  the  words  of  section 
2,  sub-section  1,  where  a  person  is  "  at  the  time  of 
IdB  death  "  competent  to  dispose  of  the  property.  I 
suppose  this  means  has  a  power  of  disposition,  and 
has  executed  it.  If  the  power  is  not  executed,  I  do 
not  see  very  well  in  what  sense  the  property  which 
would  have  devolved  on  the  persons  entitled  under 
the  settlement— in  this  case  the  next-of-kin — would 
be  deemed  to  pass  on  the  death  of  the  person  who  had 
thepower,  but  had  not  in  fact  executed  the  power. 

ne  have  here  two  deaths — first,  the  death  of  the 
wife,  when  the  property  is,  for  the  purpose  of  the 
Act,  to  be  deemed  to  have  passed;  secondly,  the 
death  of  the  surviving  husband,  when  the  property 
did  actually  pan.  I  have  some  doubt  whether 
property  whioh  is  to  be  deemed  to  have  passed  at  one 
a»te  can  be  stid  to  have  passed,  according  to  the 
scheme  of  the  Act,  to  the  same  persons  and  under 
the  same  settlement  at  a  later  date ;  but  that  i>oint 
haa  not  been  taken  in  the  argument,  and  I  do  not 
desire  to  express  any  opioion  of  my  own  upon  it. 

Por  the  purpose  of  this  case  I  am  content  to  rest 
my  opinion  upon  the  grounds  fully  and  clearly  stated 
uk  the  judgment  of  the  Lord  Chief  Baron  in  Ireland, 
and  I  agree  with  that  learned  judge  in  thinking  that 
the  judgment  of  Bigby,  L.J.,  in  the  case  of  Attorney- 
Qeneral  v.  Dodington  was  correct.  I  agree  that  t£as 
appeal  should  be  dismissed. 

Lords  Bbamftok,  Bobbbtbon,  and  Lindlxy 
concurred. 

Vaughan  Hawkins.  —  The  Attorney-General  has 
desired  me  to  say  that,  although  there  is  no  cross- 
appeal,  the  coamiissioners  will,  after  what  your  lord- 
ships have  said,  return  the  duty  on  the  £413. 

Lord  Magnaghtbn.— I  think  the  House  will  be  of 
opinion  that  the  Attomey-Qenenil  has  taken  a  very 
proper  oouxse. 


Appeal  diemiued* 

Solicitors,  Solicitor  of  Inland  Bevenue^  Irekmdt  for 
appellants ;  WhUfidd  d  Harrison,  for  Booke  &  Booke, 
Dublin,  for  respondents. 


OCotttt  0$  Appeal. 


From  Ohan.  Div. 
(Bigby,  Oollios,   and  ? 
Bomer,  L.JJ.)        J 


) 


July  9 ;  Aug.  1. 


In  re  Hayes. 
Tubnbull  V,  Haybs.  (a.) 

Will— Special  power  of  appointment — Power  created 
mhse^uent  to  wUl  purporting  to  execute  it—Willa  Act, 
1837  (1  Vict.  c.  26),  m.  24,  27. 

A  special  power  of  appointment  is  not  well  executed  by 
general  woras  of  disposition  in  a  will  executed  prior  to 
the  date  of  the  instrument  creating  thepower. 

Decision  o/ Byrne,  J.  (ante,  jp.  21,  [1^00]  2  Ch.  332), 
affirmed. 

This  was  an  appeal  from  a  decision  of  Byrne,  J., 
reported  anU,  p.  21,  [1900]  2  Gh.  332. 

Henry  Hay«s,  the  younger,  by  his  will  dated  the 
29th  of  December,  1884,  after  appointing  trustees  and 
executors  and  giving  pecuniary  legacies  to  Ids  wife 
and  to  his  executors,  proceeded  as  follows :  '<  And 
subject  to  the  payment  of  the  said  legacies  I  give 
all  the  residue  of  the  property  over  whic^  at  the 
time  of  my  death  I  shall  have  a  disposing  power  unto 
my  trustees  upon  trust  in  their  discretion  to  sell  and 
convert  the  same  into  money"  and  to  invest  the 
proceeds  as  therein  mentioned.  **  And  I  empower  my 
trustees  to  continue  the  existing  investments  of  my 
estate,  whether  they  shall  be  of  the  description  herein- 
before ^  authorized  or  not,  as  they  in  their  absolute 
discretion  shall  think  fit.  And  upon  further  trust,  and 
I  direct  my  trustees  to  pay  the  yearly  income  or 

Sroduce  arising  from  my  trust  estate  unto  my  said 
ear  wife  for  her  life  if  she  shall  so  long  continue 
my  widow  for  her  own  use  absolutely.  But  in  case 
my  said  wife  shall  marry  again  then  I  direct  my 
trustees  to  pay  to  her  out  of  the  income  of  my  trust 
estate  In  addition  to  the  provision  made  for  her  by 
marriage  settlement  an  annuity  of  £50  payable 
half-yearly  instead  of  the  whole  of  such  income." 
And  the  testator  directed  his  trustees  to  stand 
possessed  of  his  trust  estate  subject  to  the  trusts 
aforesaid  upon  trust  for  his  children  as  therein- 
mentioned,  with  an  ultimate  gift  over  in  default  of 
cbildren  living  at  his  decease  or  of  children  afterwards 
atteining  twenty-one  or  marrying  under  that  ase. 

The  testator  executed  a  codicil  dated  the  20th  of 
March,  1893,  whereby  he  made  a  change  in  the 
persons  to  be  trustees  and  executors,  and  in  all 
other  respects  confirmed  his  said  will. 

Henry  Hayes,  the  elder,  the  father  of  Henry  Hayes, 
the  youneer,  made  his  will  dated  the  lOth  of  Juoe, 
1893,  and  thereby  empowered  each  child  of  his  by  his 
or  her  will  or  any  cocudl  thereto  to  appoint  in  favour 
of  his  or  her  wife  or  husband  the  whole  or  any  part 
of  the  yearly  income  of  his  or  her  share  in  his,  the 
testator's,  residuary  estate  for  the  life  of  such  wife  or 
husband  or  for  any  inter4>st  determinable  on  or  before 
the  death  of  such  wife  or  husband.  And  by  the  same 
will  Henry  Hayes,  the  elder,  directed  that  a  sum  of 
£4,000  thereby  directed  to  be  raised  should  be  held 

(a.)  Beported  by  S.  E.  Williams,  Esq.,  Banister* 
at-I^w. 
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upon  ihe  some  or  the  Hketnuts,  and  with  and  sabjeot 
to  tiie  same  or  the  like  powers  and  provisions  as  were 
therdnbef  ore  deolared  with  respect  to  the  share  of  his 
son  Henry  Hayes,  the  younger,  in  the  residue  as  if  the 
same  were  there  repeated. 

Henry  Hayes,  the  elder,  died  on  the  19th  of  April, 
1895,  and  Henry  Hayes,  the  younger,  died  on 
the  8th  of  Beptember,  1899. 

Henry  Hayes,  the  younger,  left  a  widow  and  three 
children.  He  had  no  power  of  appointment  exercis- 
able in  faTonr  of  his  widow  other  than  the  power 
contained  in  the  will  of  his  father,  and  the  question 
for  determination  was  whether  or  not  the  power  in 
question  was  well  exercised  by  his  will,  which, 
together  with  the  codicU,  had  been  executed  before 
the  date  of  his  father's  will. 

Byrne,  J.,  held  that  the  power  was  not  well 
exercised.    The  widow  appealed. 

Upfohtit  K,C.f  and  A,  Adams,  for  the  widow. 
H.  Terrdl,  K.C. ,  and  2>.  2>.  noberUon,  for  the  trustee  . 

Cur,  adv,  vuU, 

Aug.  1.— Ck)LLiN8,  L.J.,  who  delivered  the  judg- 
ment of  tbe  court,  said :  The  qu^tion  in  this  case  is 
whether  the  will  of  Henry  Hayes,  the  younger, 
operated  as  a  good  exfrdse  of  a  special  power  of 
appointment  ccmferred  on  him  by  the  wul  of  his 
father,  Henry  Hayes,  the  elder,  whereby  he  was 
empowered  to  appoint  a  life  interest  in  certain  funds 
to  his  wife.  Henry  Hayes,  the  younger,  made  his 
will  on  the  29th  of  December,  1884.  In  March.  1893, 
he  made  a  oodidl  conilming  it,  and  he  died  in 
September,  1899.  His  father,  Henry  Hayes,  the 
elder,  made  his  will  on  the  10th  of  June,  1893,  and  he 
died  in  April,  1896.  Thus  at  the  date  of  the  son's 
will,  and  of  the  codicil  confirming  it,  the  power 
created  by  his  father's  will  had  not  come  into 
existence.  The  material  clauses  in  the  two  wills  are 
fully  set  out  in  the  judgment  of  Byrne,  J.,  and  we 
neednotrefer  to  them  at  length  here.  We  think  it 
is  quite  dear  from  the  authorities  cited  by  Byrne,  J., 
that  the  case  is  not  within  section  27  nor  section  24 
of  the  Wills  Act,  and,  indeed,  Mr.  Upjohn,  for  the 
appellant,  did  not  contest  this.  The  case,  therefore, 
must  be  decided  altogether  M>art  from  the  special 
provisions  of  the  Wills  Act.  There  is,  therefore,  no 
legal  presumption  of  intention.  Nor  is  it,  we  tldnk, 
necesiary  to  decide  whether  it  is  possible  as  a  matter  of 
law  to  exercise  by  anticipation  a  special  power  which 
has  not  been  created  till  after  the  alleged  exeroise. 
For  even  if  it  be  possible  to  do  so,  as  to  which  see 
per  Lord  Bomilly,  M.B.,  in  Walker  v.  ArmOnmg, 
4  W.  E.  280,  21  Beav.  284,  and  Cfowper  v.  ManiOl, 
4  W.  B.  500,  22  Beav.  223,  it  could  only  be 
deemed  to  be  exercised  in  this  case  if  an  intention 
to  exercise  it  could  be  fairly  collected  from  the 
words  of  the  will  of  Henry  Uayes,  the  younger, 
taken  as  a  whole:  see  In  re  MUner,  47  W.  E. 
369,  [1899]  1  Oh.  563.  And  in  looking  for  such 
an  intention  in  the  case  of  a  special  power  where 
the  statute  does  not  aid  it,  we  necessarily,  as  it  seems 
to  us,  start  with  a  presumption  against  it  when  the 
will  which  is  said  to  exeroise  the  power  has  been  made 
before  the  power  came  into  existence.  Further,  in 
the  case  of  a  special  power  giving  to  the  donee  the 
right  of  determining  in  which  of  two  or  more  directions 
a  certain  fund  shall  fall  even  though  the  power  could 
not  be  said  to  be  strictly  fiduciary,  there  u,  we  think, 
at  the  lowest,  a  presumption  that  the  donee  could 
not  have  intended  to  exeroise  such  a  power  at  a  time 
when  he  could  not  know  the  conditiMis  or  limitations 
imposed  by  the  donor.  It  would  require,  therefore,  as 
it  seems  to  us,  veir  dear  indications  in  the  language 
of  the  will  to  found  an  infersnoeof  intention  to  exer- 


cise a  special  power  under  such  droumstanoea.  In 
the  will  in  question  tiiere  was  this  daute:  "And 
subject  to  the  payment  of  the  said  legacies  I  give  all 
the  residue  of  the  property  over  which  at  the  time  of 
my  death  I  shall  have  a  disposing  power  unto  my 
trustees  upon  trust  in  their  ditcretusn  to  sell  and 
convert  the  same  into  money."  That  is  the  onlr 
dauie  from  which,  if  at  all,  an  intention  to  execute 
the  power  was  to  be  inferred.  There  was  nothing 
else  m  the  will  whidi  favoured  the  inference.  On  the 
contrary,  there  were  difiOculties  to  be  got  over  in  tiia 
language  of  the  other  parts  of  the  wm  if  they  were 
to  be  hdd  consistent  with  the  alleged  intention  ai 
pdnted  out  in  the  judgment  of  Byrne,  J. ;  and  thou^, 
ai  is  usual  in  these  cases,  many  authorities  were  dted 
to  show  that  these  difficulties  have  been  eeverally 
surmounted  when  construed  in  other  contexts  in  other 
wills,  the  result  cannot  l>o  P^t  higher  than  as  sbowinc 
that  they  would  not  suffice  to  defeat  an  otherwise 
wdl-founded  inference.  Coming  back,  then,  to  tiie 
words  which  are  said  to  refer  to  the  power  and  to 
show  an  intention  to  exercise  it,  we  think  they  oannot 
be  fairly  construed  as  disdosing  an  intention  to  exir- 
ciie  a  non-existent  spedal  power.  T«king  the  whole 
will  together,  we  think  the  balance  distinctly  »wa^"»— 
against  such  an  inference,  and,  at  all  events,  there  is 
no  sudi  dear  preponderance  in  favour  of  the  intentioo 
as  to  warrant  us  in  diflPering  from  the  opinion  of 
Byrne,  J.    The  appeal  therefore  fails. 

Appeal  dUmisied, 

Solicitors,  Bell,  Brodrick,  dk  Gray,  for  Bachannan,  ^ 
Sons,  Whit'>y. 


From  Q.  B.  Div.  \ 

(A.  L.  Smith,  M.B.,  and  Vaughan  >  June  21. 

Williams  and  Bomer,  L.JJ.)       ) 

Dbibfontun  Oonsoudated  Mikes  (LnoTED)  v. 

Janson.  (a.) 
Insurance — Bullion — Seizure  by  government  o/cusurtft 
country '^Subsequent  declaration  of  war — Insurance  of 
property  of  enemy. 

Gold  bullion,  the  property  of  a  company  registered  attd 
carrying  on  business  in  the  Transvaal,  was  insured  at 
Lloyd's  during  transit  from  the  Transvaal  to  the  Vnitei 
Kingdom  by  a  policy  which  covered  the  usual  risks  </ 
capture  and  detention.  The  gold,  while  in  transit,  tern 
seized  on  the  2nd  of  October  by  the  order  of  the  Transvaal 
Government,  At  tltat  date  negotiations  were  proceeding 
between  this  country  and  the  Transvaal  which  mtgkt 
result  in  war.  On  the  dth  of  October  the  Transvaal 
Government  addressed  an  ultimatum  to  the  British 
Government  and  declared  war  on  the  llth  of  October.  I» 
an  action  on  the  policy,  it  having  been  agreed  thai  the 
case  was  to  be  dealt  with  as  if  the  war  was  over^ 

Held,  by  A.  Ij.  Smith,  M.B.,  and  Bomer,  I^J., 
Vaughan  Williams,  L  J.,  dissenting,  that  it  was  mt 
contrary  to  public  policy  to  allow  the  contract  of  insunsmce 
to  be  enforced,  and  that  the  underwriters  were  litMe, 

Judgment  of  M*thew,  J.  (48  IF.  B.  619,  [19001  3 
0.  B.  339),  affirmed. 

Appeal,  by  the  defendant  from  the  judgment  of 
Mathew,  J.,  reported  48  W.  B.  619,  [1900]  2  Q.  B. 
339. 

The  facts  are  suffidently  stated  in  the  judgment  of 
A  L.  Smith,  M.B. 

Joteph  Walton,  K,a,  Lord  Bobert  OecU,  K.C.,  and 
J.  A.  Hamilton,  K,C,,  for  the  defendant. 

(a.)  Beported  by  W.  F.  Babbt,  Esq.,  Baniater-at« 


Vel.  XLIX.        £A«g.iT.i«oi.j       THE  WEEKLY  REPORTER. 


661 


OoiTBT  OF  Appeal.  DBiXFOirrBDr  Cokbolidatxd  Monu  (Ld.)  v.  Janbok. 


GoTTBT  OF  Appeal. 


J.    Lawson    Wcdton,    K.C.f    Carver,     IT. (7.,    and 
ScruUon,  K.C.,  for  the  plAinti£rf. 

Cut,  adv,  vuU. 

June  21.— A.  L.  Smith,  M.B.,  read  the  following 
judgment :  There  is  no  oase  to  be  found  in  the  books 
which  coven  the  present ;  and  we  have  had  jndff- 
ments  of  different  eminent  judges  given  upon  totally 
different  f^usts  from  those  ox  the  present  case  dted  to 
induce  us,  if  possible,  to  hold  that  in  this  oase  it  is 
against  the  interest  of  this  country-— that  is,  against 
what  is  called  public   policy— tiiat   the   defend&nt 
should    be  held    liable    in  this    action    to    pay, 
under  the  policy  of  insurance  he  underwrote  for  the 
plaintiffs,  the  loss  the  plaintiffB  have  undoubtedly 
sustained.     Notably   amongst  these  judgments  we 
have  been  referred  to  the  judgments  of  Lord  Alvanley 
in  Fitrtado  v.  Bogars,  3  B.  &  P.   191,  and  of  Lord 
Ellenborough  in  Ganiba  ▼.  Le  Meaurier,  4  East,  407, 
of  the  same  learned  judge  in  the  same  year  in  KeUner 
▼.  Le  Memrier,  4  East,  396,  and  of  the  same  judge 
in^  Brcmdon  v.   Curling,  4  Bast,  410,   as  showing 
principles  which  should  be  applied  when  oonsiderinff 
a  question  of  public  polioy  as  applicable  to  a  policy  (3 
insurance  effected  in  this  country  on  the  goods  of 
fnemies.    And  in  my  opinion  it  is  very  important  in 
this  case,  rememb^ing  what  has  been  argued,  to 
clearly  ascertain  and  keep  in  mind  what  are  its  special 
facts  in  order  that  this  court  may  itself  determine, 
applying  what  principles  are  to  be  found  in  the  judg- 
ments, whether  it  is  against  the  interest  of  this  coun- 
try that  the  defendant  upon  the  true  facts  of  this  case 
should  be  held  liaUe  to  indemnify   the   plaintiffil 
for  the  loss  of  their  gold  which  was  underwritten 
by  the  defendant,  and  which  was  lost  under  the 
following  circumstances :  The  plaintiffs  are  a  limited 
company,  whioh,  for  the   convenience  of  carrying 
on  its  business  was  incorporated  and  registered  in  the 
Transvaal  aocordinff  to  the  laws  of  the  South  African 
Bepublio.      Its    uareholders   are   almost    entirely 
resident  outside  that  Bepublic  and  in  Burope,  and  are 
not  subjects  of  the  Bepublia     Tue  company  has  a 
London  office  and  a  L(mdon  committee  of  manage- 
ment, and  it  carries  on  its  business  of  extracting  gold 
from  its  mines  in  South  Africa  and  of  sending  such 
gold  to  this  country  and  Burope  for  sale,  and  there 
dividing  the  profits  among  its  shareholders.    There 
is,  in  my  judgment,  no  pretence  for  saying  that  the 
committee  of  management  of  this  company  or  its 
shareholders,  or  the  compan^^  itself  as  a  legal  entity, 
were  de  facto  enemies  of  this  country  when  the  loss 
ooonrred.    War  had  not  then  broken  out ;  and,  what 
is  more,  in  my  opinion  thejr  never  were  de  facto 
enemies  of  this  counlxy.    This  comptny  was  in  the 
habit  before  the  2ad  of  October,  1899,  of  getting  the 
gold  which  it  won  and  imported  from  S^th  Africa 
covered   by   policies  of  insurance    underwritten  at 
Lloyd's,  '*  at  and  from  the  mines  in  South  Africa  until 
its  arrival  in  this  country  or  Europe  " :  and,  so  far  as 
concerns  the  poHc^  now  sued  on,  it  is  dated  the  1st  of 
August,  1899,  and  is  to  follow  and  succeed  an  insurance 
for  £100,000  dated  the  15th  of  May,  1899.     When 
the  poli(^  was  effected  no  question  of  war  between 
this  country   and   the   Government   of  the   South 
African  Bepublic  was.  in  the  contemplation  of  the 
parties;  and  the  riiks  covered  are  declared  in  the  usual 
form  of  a  Lloyd's  policy  so  far  as  regards  capture — 
viz.,  <<  against  enemies,  pirates,  rovers,  arrests  of  all 
kings,  princes,  and  people  of  what  nation,  condition, 
or  quality  soever."    Whilst  the  gold  covered  by  this 
policy  was  in  transit  to  this  countey  it  was,  upon  the 
2nd  of  October,  1899,  seized  and  taken  possesnon  of 
by  the  Government  of  the  South  African  B^ublio 
against  the  will  of  the  plaintiffB  when  at  a  railway 
station  in  that  country.    There  is  no  evidence  of  what 


has  become  of  this  gold  excepting  that  it  has  been 
seized  by  tiie  Transvaal  Qovemment  and  that  it  has 
never  tieen  returned  to  the  plaintiffs;  and  to  them 
from  the  2nd  of  October,  1899,  onwards  it  has  ever 
been  a  total  loss.  It  was  strenuously  urged  in  the 
court  below,  before  Mathew,  J.,  by  Mr.  Joseph 
Walton  for  the  defendant,  that  war  had  broken  out 
before  itda  seizure;  but  Mathew,  J.,  found,  as 
was  the  fact,  and  it  is  now  conceded  on  the  part  of 
the  defendant,  that  war  had  not  broken  out  u^n  the 
2nd  c^  Ootobcff,  for  it  did  not  break  out  until  some 
time  after— though  it  is  true  that  the  Blue  Books, 
which,  by  agreement,  constitute  the  sole  evidence  in 
this  case,  show  that  upon  the  2nd  of  October,  1899, 
war  was  imminent.  The  well-known  ultimatum  by  Mr. 
Beitz,  the  State  Secretarv,  demanding  ananswer  from 
this  counlxy  on  or  before  Wednesday,  the  11th  of 
October,  1899,  at  5  p.m.,  was  not  sent  until  the  10th 
of  October,  1899,  ana  Mr.  Chamberlain  has  certified, 
which  certificate  is  to  be  taken  as  evidence,  that  war 
did  not  break  out  until  6  p.m.  on  the  12th  of  October. 
It  is  true  that  the  plaintiff  compon^r  u  registered  as  a 
company  in  South  Africa ;  but  it  is  equally  true  that 
the  Denefioial  ownership  in  the  gold  insured  did  not 
belong  to  persons  subjects  of  the  South  African 
Qovemment  and  resident  therein ;  and  what  is  more 
important  still  to  my  mind  is  that  neither  the  persons 
to  whom  the  insured  gold  realljr  belonged  nor  the 
company  as  a  legal  entity  were  in  truth  and  in  fact 
enemies  of  this  country  when  the  loss  occurred ;  and, 
indeed,  in  my  opnioo,  in  truth  and  in  fact,  neither 
these  persons  nor  the  oompanjr  have  ever  at  any  time 
been  de  facto  enemies  of  this  country.  The  gold 
having  been  thus  lost  by  being  seized  and  captured 
by  the  Soath  African  Ghovemment,  the  plaintins  now 
asked  the  defendant  to  make  good  this  loss  according 
to  the  terms  of  the  polioy  underwritten  by  him ;  and 
7   It  is       - 


what  is  his  answer?  ft  is  said  that  it  is  against 
public  poliQy-H.e.,  against  the  interest  of  this  conntr]^ , 
that  he  should  do  so ;  and  thereuj^n  this  action  is 
brought.  Can  any  wilder  suggestu>n  be  well  made 
than  that  the  repavment  of  this  loss  of  their  gold  to 
the  pi^«faflfif  is  in  truth  and  in  fact  against  the 
interests  of  this  country  ?  It  certainly  appears  to  me 
that  this  defence  for  not  paying  the  toss  incurred 
because  of  its  being  against  public  policy  is,  as  a  matter 
of  fact,  absurd,  and  I  am  not  surprised  that  my  brother 
Mathew  has  held  that  the  defence  was  unfounded. 
The  ridn  covered  by  the  policy  are  ag^ainst  capture, 
in  the  words  above  stated— viz.,  against  anett  of 
kings,  princes,  &c.  It  is  true  that,  as  Lord  Ellen- 
borough  pointed  out  in  Kdlner  v.  Le  Meswrier^  these 
general  words  must  be  read  with  this  exception  and 
qualification  annexed  to  them — ^viz.,  that  they  are 
limited  to  an  insurance  of  goods  other  than  goods 
belonging  to  enemies  of  this  country,  for  otherwise 
they  womd  cover  enemies'  poperty,  the  destruction 
of  which  it  was  the  object  ox  this  country  when  at  war 
toeffiect;  and  thus  the  destruction  of  this  property  ^7 
this  country  when  at  war  would  be  rendered 
ineffectual,  if  a  subject  of  this  country  could 
indemnify  an  enemy  against  the  consequences  of  war 
with  this  country.  £i  my  jud^pient^  enemy,  as 
regards  the  application  of  this  public  policv,  means  a 
real  de  facto  enemy,  and  not  a  mere  possible  technical 
enemyi  as  the  oompany  in  this  case.  That  the  above 
indemnity  of  a  red  enemy  de  facto  of  this  country 
would  be  agaiLost  the  interests  of  this  country  when 
at  war,  and  therefore  against  public  policy,  I  do  not 
donbt.  But  where  upon  the  facts  of  this  case  can  it 
be  found  that  the  polioy  of  insurance  sued  on 
covered  a  loss  sustamed  by  a  real  enemy  of  this 
I  oountzyP  As  a  matter  of  truth  the  suggested  loss  to 
I  a  real  enemy  of  this  ooimtry  is  all  fiction.  Notwith- 
Is^uding  the  Ifamf^  and   ingeoious  arguments  of 
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Mr.  Joseph  Walton  for  the  defendant,  I  am  wholly 
nnable  to  apply  the  suggested  public  policy  to  the 
facts  of  this  case.    It  was  urged  that  the  gold  taken 
by  the  Transvaal    Gk>vernmf*nt  was  taken  for  the 
purposes  of  war.    Be  it  so,  though  there  is  no  proof 
of  this ;  and  it  was  argued  that»  the  gold  bedng  taken 
for  war  purposes,  it  was  the  same  as  if  the  gold  had 
thus  become  a  gun  or  other  implement  of  war,  which 
it  was  the  object  of  this  country  to  destroy.    This,  in 
my  opinion,  is  another  fiction  aud  wild  suggestion. 
If  by  this  is  meant  tbat  the  gold  became  likened  to  a 
gun  belonging  to  an  enemy,  in  which  I  certainly  do 
not  agree,  then  I  would  point  out  that  the  defendant 
did  not  insure  a  gun,  ana  how  can  public  policy  be 
involved  ?    In  my  opinion  the  arguments  addressed 
to  us  when  applied  to  the  facts  of  this  case  have  no 
substance  whatever  in  them.    I  should  point  out  that 
the  parties  have  agreed  not  to  raise  the  defence, 
whicli  would  have  been  a  good  defence  if  the  facts 
supported  it,  which  they  do  not — ^viz.,  that  the  pay- 
ment of  the  policy-moneys  by  the  defendant  to  the 
plaintiffs  would  be  trading  with  an  alien  enemy,  and 
therefore  unlawful.    This  is  not  insisted  on,  for  by 
agreement  between  the  parties  the  case  is  to  be  treated 
as  if  the  war  was  over  and  no  dilatory  plea  was 
to  be  pleaded.    It  was  next  argued  that  it  could 
be  extracted  from  the   judgments  cited  that  any 
contract    which    directly   or   indirectly    assisted   a 
foreign    state    for    the   purposes   of    war   against 
this    country,    no    matter   how    long    before    war 
actually  broke  out  or  not,  was  contrary  to  public 
policy.    My  first  answer  is  that  I  do  not  find  this 
laid  down  in  any  of  the  judgments  dted.      Secondly, 
it  would,  in  my  opinion,  be  contrary  to  the  interests 
of  this  country  to  hold  that  such  contracts,  entered 
into  during  negotiations  preceding  a  war  or  which 
might  never  result  in  war,  were  contracts  against  the 
interests  of  this  country  to  enforce.    And,  lastly,  but 
by  no  means  least,  the  contract  in  this  case  was  not 
entered  into  for  any  such  purpose — i.e.,  for  assisting 
a  foreign  state  in  making  war  against  this  country. 
There  was  one  other  public  policy  stated,  which  I  think 
exists — Tiz,,  that  it  is  against  the  interests  of  this 
country  that  a  subject  ot  this  country  when  at  war 
should  relieve  an  enemy  of  this  country  against  the 
calamities  of  war.     Apart  from  the  plaintiffs    not 
being  de  facto  enemies,  whicti  I  have  pointed  out 
above,  csn  any  stretch  of  imagination  lead  anyone 
to  suppose  that,  it  the  defendant  pays  to  the  plaintiffs 
the  moneys  secured  by  this  policy,  one  single  penny 
of  those  moneys  would  ever  go  towards  relieving  an 
enemy  of  this  country  agaiost  the  calamities  of  the 
South    African  war?     I    certainly    cannot    do    so. 
Here  is  another  fiction.    I  agree  with  Mathew,  J., 
and  am  of  opiLion  that  this  appeal  must  be  dismissed, 
and  with  costs.    In  my  judgment  the  public  policies 
which  do  exist  have  no  application  whatever  to  the 
real  facts  of  this  case,  and  it  would  be  against  all 
reason  to  hold  that  they  had. 

Yaughan  Williams,  L.J,  read  the  following 
judgment. — ^This  is  an  action  brought  against  under- 
writers to  recover  in  respect  of  a  loss  of  gold  on  its 
transit  from  Johannesburg  to  the  ITnited  Kingdom. 
The  loss  occurred  in  this  way.  The  South  African 
Bepublio,  not  being  at  war  with  us  (but  war  being 
imminent),  "  commandeered  **  some  gold,  tiie  property 
of  the  plaintiffs,  a  Transvaal  corporation,  that  is,  of  a 
subject  of  the  South  African  Bepublio,  and  did  so 
with  a  view  to  the  imminent  war  which  might  or 
might  not  break  out  with  Great  Britaiu.  The  general 
terms  of  the  policy  are  sufficient  to  cover  this  loss ; 
but  it  is  said  that  the  loss  arose  by  a  seizure  against 
which  a  British  subject  could  not  consifltently  with 
his  public  duty  insure  in  direct  tenns,  and  that, 


wherever  the  generality  of  the  terms  of  assurance 
might  in  their  actual  application  produce,  if  effect 
were  given  to  them  in  their  extended  sense,  a  contra- 
vention of  public  interest,  the  insurance  must  be  con- 
strued in  such  a  manner  as  to  exclude  the  partioiilar 
event  or  peril  which  could  not  for  the  reason  above  man- 
tioned  be  made  the  subject  of  a  legal  iasuranoe  in  direct 
terms  by  a  British  underwriter.    This  is  the  law  as  laid 
down  by  Lord  Ellenborough  in  the  esse  of  KeUner  v. 
Le  MesurieTt  4  Esst,  396 ;  Gamha  v.  Le  Mesurier^  4 
East,  407 ;  Brandon  v.  Curling,  4  East.  410 ;  and  alao 
by  Lord  Alvanley  in  the  case  of  Furtado  v.  Sogers,  3 
B.  &  P.  191 ;  and  it  follows,  in  my  view,  that  in  the 
present  case  one  must  ti^e  the  particular  loss  and  ask 
oneself  whether  the  insurance  in  express  terms  against 
this  loss  would  be  inconsistent  wilii  the  public  duty 
of   a   British   underwriter.     If   it   would    be,    the 
contract  would  be  illegal,  and  the  policy  mnat  be 
construed  as  if  it  contained  a  proviso  excluding  from 
the  policy  such  a  loss.  Lord  Ellenborough,  in  Brandon 
V.  Gwrling,  4  East  (at  p.  417),  gives  two  instanoes 
of  the  proviso  whicii  must  be  r^  upon  prinoiples 
of  public  i>olicy  into  the  instrument  of  insuzanoe 
to  prevent  its  application  to  a  particular  risk,  the 
insurance  agaiost  which   would   be   repugnant   to 
the    interests    of   the   state.      One   instance    is    a 
proviso  that  the  insurance  shall  not  extend  to  cover 
any  loss  happening  during  the  existence  of  hostiiities 
between  the  respective  countries  of  the  assured  and 
assurer.     The  other  instance  is  a  proviso  that   it 
shall  not  extend  to  cover  any  loss  luippening  in  the 
course    of    any   contraband    adventure    in    which 
the    goods    would    become    liable    to    seizure    as 
forfeited  by  the  laws  of  the  country;  and  he  says: 
''More  instances  might  be  put  of  similar  implied 
exceptions  which  may  arise  out  of  the  geueral  terms 
of  tins  contract"    Lord  Ellenborough  does  not  say, 
and  in  my  judgment  does  not  intend  to  say,  that  the 
existence  of  a  state  of  war  between  the  respective 
countries    of  the  assured  and  assurer   is  the  only 
iostance  in  which  the  relations  of  the  two  oouzxtries 
may  be  such  that  it  would  be  injurious  to  the  country 
of  the  assurer  to  allow  a  subject  of  that  country  to 
indemnify  a  subject  of  the  other  country  against  a 
particular  loss.    No    doubt   the  applicatioii  of  the 
general  rule  that  it  is  illegal  for  a  British  subject  to 
enter  into  a  contract  of  insurance  inconsistent  with 
his  public  duty  takes  place  in  most  cases  where  the 
risk  is  a  risk  of  capture  in  the  course  of  war  between 
the  two  countries  by  the  warships  of  the  country  of 
the  underwriter;  but  the  principle   that  a  Britiih 
subject  cannot  make  a  contract  of  insurance  contraiy 
to  his  public  duty  is  not  limited  to  such  cases ;  ana 
Erie,    O.J.,    in    delivering    the   judgment   of    the 
Exchequer  Chamber  in  Aubert  v.  Oray,  11  W.  B.  27, 
3  B.  &  S.  163,  169,  seems  to  take  the  jriew  that  an 
insurance  against  a   loss  arising  from  an  embargo 
placed  by  the  government  of  the  country  of  the 
assured  on  ships  of  subjects  of  that  country  with  a 
view  to  expected  hostilities  with  the  countiy  of  the 
assurer  would  be  otmtrary  to  public  policy,  and  there- 
fore an  insurance  whidi  a  British  subject  could  not 
take  upon  himself.    But,  however  this  may  be,  the 
princijue  is  dear  that  a  British  subject  cannot  make 
a  valid  insurance  if  such  insurance  is  repugnant  to  the 
interests  of  his  country ;  and  the  question  whioh  we 
have  to  answer  in  this  case  is  whether  it  is  against 
public  ^licy  that  a  British  subject  should  contract  to 
indemmfy  a  subject  of  the  South  African  Bepublio 
against  this  particular  loss — ^that  is  to  say,  the  loss 
arising  from  the  fact  that  the  South  African  Bepuhtic, 
not  being  at  war  with  us,  have  oonmiandeered  some 
gold,  the  property  of  a  Transvaal  corporation,  that  is, 
of  a  subject  of  the  South  African  BepuUio,  and  have 
done  so  with  a  view  to  the  imminent  war  which  OM^ 
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or  may  Dot  break  out  with  Great  Britain.      I  oannot 

make  any  distinction  between  this  Q^osraal  oorpora- 

j      tion,  whoever  the  corporators  may  be,  and  any  other 

t      subject  of  the   South    African    Bepublic.       Now, 

I      what  was  the  character  and  purpose  of  the  seizure 

I      of  this   gold?      It    was  commandeered.      It    was 

a      not  seized  under  the  authority  of  the  revenue  law 

i      of  the^  land ;  it  was  leizel  as  a  matter  of  military 

r      necessity.     It  was  seized  to  provide  the  Government 

I      of  the  South  African  Republic  with   gold  for  the 

i       purpose  of  the  threatened  war  with  Great  Britain  in 

1      case  it  should  break  out.    The  gold  might  be  applied 

I      in  buying  munitions  of  war,  in  paying  soldiers,  or  in 

I      paying  judges  or  civil  servants,  or  in  buying  pro- 

j       visions ;  one  cannot  say.    All  one  can  say  is  t^t  the 

I      evidence  makes  it  clear  that  it  was  seized  with  a  view 

I      to  the  threatf^ned  war  with  Great  Britain.     I  do  not 

^      think  that  the  particular  application,  or   intended 

I      application,   of   gold  thus  seized   and    for   such  a 

,      purpoie  is  of  any  great  importance.     The  material 

,      fact  is  that  there  was  this  extraordinary  seizure  of 

,      gold,  ft   seizure  which   the  Transvaal  Government 

I      could  only  justify  to  themscdves  on  the  ground  of  the 

I      necessities  of  the  impending  war — ^that  is,  a  seizure 

with  a  view  to  the  threatened  war  with  Great  Britain. 

,      Is  it  illegal  for  a  British  subject  to  contract  to  insure 

I      Transvaal  subjects  agamst  such  a  seizure?    To  hold 

J      that  it  is  Olegal  is,  it  is  true,  to  extend  the  principle 

,      established  by  Lord  EUenborough  and  Lord  Alvuiley 

to  a  case  to  which  it  has  not  up  to  this  time  been 

\      extended.     But  I  take  it  that,  if  it  is  made  out  that 

,      it  would  be  iojurious  generally  to  the  state  to  allow 

such  a  contract  by  a  British  subject  to  be  valid,  the 

_      principle    must  be    applied,    although    there   may 

,      be   no   previous    instance    of    its    application    to 

this   particular   case.     I   do   not   think    that   the 

question   whether   it   is  against   the    interests    of 

I      the  state  to  aUow  the  assured  to  enforce  against  the 

underwriters  the  contract  to  idemnify  the  assured 

against  this  seizure  depends  on  whether  the  seizure 

was  an  act  of  hostility  in  the  sense  of  being  an  act  of 

war.    In  my  judgment  it  dearly  was  not  an  act  of 

war,  and  could  not  be  so  treated  by  our  government, 

and  I  entirely  aiiree  that  the  commandeering  seizure 

by  the  Transvaal  Government  of  this  gold  belonging 

to  a  Transvaal  subject  took  place  in  the  time  of 

peace  before  the  war  had  begun.    I  think  that  on  the 

breaking  out  of  the  war  the  Transvaal  corporation  to 

whom  the  gold  belonged  became  an  "  alien  enemy  " ; 

and   in  my   judgment  the  question    whether  it  is 

against  the  interest  of  the  state  to  allow  this  contract 

to  be  enforced  against  the  underwriters  depends  not  on 

whether  the   seizure    was   an  act  of  war,  but  on 

whether  it  is  against  the  interest  of  the  state  that  a 

British  subject  should  contract  to  indenmify  an  alien 

against  a  levy  made  on  him  by  his  government  for 

the  purpose  of  a  war  against  this  country.     This 

question^    obviously     oannot     be     determined     by 

considering  how  matters   stood   immediately   after 

the  gold  was  seized.    The  right  to  raise  this  question 

as    to     whether   tbe    contract    is   void    as   being 

repugnant  to  the  interests  of   the  country  of  the 

underwriters   is,    of   course,    not   a£Eected   by    any 

agreement    between    the     parties     to    trea^     for 

the    purpoie    of    this    action,    the    war   as    over. 

Such  an  agreement  merely  goes  to  the  pleading  of  a 

temporary  bar  to  the  rule  that  an  <' alien  enemy" 

cannot  sue  during  the  contiouanoe  of  war.     I  am  not 

sure  that  the  court  ought  to  give  effect  even  to  such 

an  agreement,  because  the  rule  against  an  "alien 

enemy  "  coming  into  court  is  itself  based  on  public 

policy ;  and  I  doubt  if  the  parties  to  an  action  can 

waive  such  a  rule  if  the  fact  of  the  plaintiff  being  an 

'*  alien  enemy  "  appears  upon  the  record.    But  I  wish 

to  point  out  that  the  suspension  of  the  •  cause  of 


action  during  the  war  does  not  prevent  a  contract 
entered  into  before  the  commencement  of  hostilitiee 
to  indemnify  an  **  alien  enemy  "  from  losses  incurred 
during  the  war  from  being  injurious  to  the  interests 
of  the  country  of  the  underwriter.  This  is  pointed 
out  by  Lord  Alvanley  in  Furtado  v.  RogerB^  3  B.  & 
P.,  at  p.  199.  The  question  whether  it  is  against  the 
interest  of  the  state  that  a  British  subject  should 
contract  to  indenmify  an  alien  against  a  levy  made 
on  him  by  his  government  for  the  purpose  of  an 
imminent  war  against  this  country  does  not,  to  my 
mind,  in  any  way  depend  on  the  finality  of  the 
intention  of  the  Transvaal  Government  to  enter 
upon  a  state  of  war  with  tiiis  country.  In  my 
judgment  the  question  whether  the  contract  of 
indemnity  is  repugnant  to  the  interests  of  the 
country  depends  upon  the  character  of  the  act  of 
seizure  which  brings  about  the  lois.  In  this  case  the 
seizure  by  the  Transvaal  Government  of  the  gold  of 
its  own  subject,  although  an  act  of  the  government, 
was  not,  as  I  have  alr^y  pointed  out,  an  act  done 
in  accordance  with  the  ordinary  law  of  the  country. 
It  was  not  done  in  the  due  course  of  law;  it  was 
manifestiy  an  extraordiQary  act  done  to  meet  an 
extraordinary  occasion,  when  clearly  war  against 
BngUnd  was  immediately  anticipated.  It  was  not 
an  act  of  war,  nor  an  act  of  hostility  in  the  sense  of 
an  act  of  war,  but  it  was  an  act  speofioally  done  for 
the  purpose  of  the  prosecution  of  expected  war 
against  Eogland.  The  question  is  whether  this 
manifest  character  and  purpose  of  the  seizure  made  it 
repugnant  to  l^e  interest  of  Great  Britain  that  British 
subjects  should  contract  to  indemnify  Transvaal  sub- 
jects against  a  loss  arising  from  such  a  seizure.  I  do 
not  tlunk  that  the  legality  of  an  undertaking  to 
indemnify  the  subject  of  another  country  against  the 
levy  by  his  own  government  on  his  goo<u  for  the 
purpose  of  an  expected  war  against  the  country 
of  the  underwriter  can  depend  upon  the  accident  of 
the  expected  war  in  fact  occurring.  Such  an 
undertaking  to  be  impugned  as  contrary  to  public 
policy  must  be  an  underi»kinff  which,  if  expressed  in 
terms  in  the  policy,  would  be  iUeg^ ;  it  must  be 
illegal  from  the  first  or  not  at  all.  Take  the  case  of 
an  express  contract  to  indemnify  the  assured  in  case 
of  the  capture  of  his  ship  by  the  warships  of  the 
oountry  ox  the  underwriter  in  the  course  of  war  be- 
tween the  respective  countries.  Such  a  contract  is 
void  ah  iniUo,  and  the  application  of  the  assurance  to 
such  an  event  would  ah  initio  be  excepted  from  a 
policy  couched  in  general  terms  wide  enough  to  cover 
such  a  capture.  The  accident  of  no  war  occurriog 
would  merely  prevent  any  claim  arising,  but  would 
not  affect  the  legality  of  tbe  oontract  or  its  construc- 
tion. The  occurrence  of  war  may  suspend  the  remedy 
of  the  assured,  but  cannot  alter  his  contractual  rights. 
The  only  question  to  my  mind  is.  Can  a  British 
subject  legally  contract  to  indemnify  the  subject  of 
a  foreign  state  against  a  loss  by  tbe  forcible  seizure 
by  his  government  of  his  property  for  the  purpose  of 
an  imminent  war  between  Great  Britsin  and  that 
state?  That  depends  on  the  question  whether  the 
performance  of  such  a  contract  would  be  injurious  to 
Great  Britain.  It  is  said  to  be  injurious  because  it 
increases  the  resources  of  the  foreign  country  for  the 
expected  war  against  Great  Britain,  both  by  relieving 
the  foreign  state  from  recouping  their  subject  the 
value  of  the  goods  which  it  has  seized  for  the  purpose 
of  war  against  us,  and  for  which  it  has  given  a 
receipt,  and  bv  the  relief  such  an  indenmity  wiU  give 
the  foreign  subject  against  the  burden  of  the  war  in 
the  event  of  the  expected  war  actually  taking  place. 
Is  it  not  contrary  to  public  policy  that  a  British 
subject  should  in  effect  indemnify  a  foreign 
government  against  ezpemes  incurred  by  them  for  we 
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purpose  of  expected  war  ag^ainst  ub,  and  give  the  foreign 
subject  an  indemnity  whioh  will  greatly  rcdieve  him 
from  the  burden  of  the  expected  war  in  the  event  of 
its  taking  place  ?  I  think  that  such  an  indemnity,  i( 
carried  into  eSeot,  woold  undoubtedly  be  iojurioua  to 
Great  Britain.  The  assured  is  complaioing  of  a  loss 
inflicted  on  him  by  the  government  of  the  state  of 
which  he  is  a  citizen ;  and  the  benefit  of  the  indemnity, 
by  subrogation  or  otherwise,  would  in  effect  go  to  a 
government  for  whose  acts  there  are  no  slight  pounds 
for  saying  he  is  responsible,  for  it  was  decided  in 
Contvav  v.  Oray,  10  East,  536,  that  an  assured  was  so 
identined  with  the  government  of  his  country  that  he 
could  not  recover  under  a  clause  in  a  policy  in  terms 
covering  all  arrests  and  detentions  of  princes  it  the 
arrest  or  detention  was  the  act  of  the  government  of 
the  asiured's  own  country.  Conway  v.  Gray  and  the 
other  cases  bssed  upon  the  fiction  tiiat  every  subject 
consents  to  and  adopts  as  his  own  every  act  of  the 
government  of  his  state  were  overruled  by  tiie  Oourt 
of  Exchequer  Chamber  in  Auhert  v.  Oray^  3  B.  &  S. 
163,  169,  whioh  was  the  case  of  an  embargo  put  Y^ 
the  Spanish  Qovernmenton  a  Spanish  ship  for  the 
purpose  of  war  with  Morocco;  but  Erie,  C.J., 
in  delivering  the  considered  judgment  of  the 
court,  says,  at  p.  182:  ''This  judgment  recognizes 
a  marked  distinction  between  an  embargo  in  a 
a  time  when  there  is  peace  between  the  countries 
of  the  insurer  and  the  assured,  laid  on  for  a 
purpose  wholly  unconnected  with  hostility,  either 
existing  or  expected,  and  an  embargo  connected  with 
such  hostUity;  therefore  this  judgment  does  not 
interfere  with  any  of  the  decisions  on  points  connected 
with  war."  This  passage  in  the  jadgment  of 
Erie,  G.  J.»  leaves  it  open  to  doubt  whether  he  means 
that  in  the  case  of  an  embargo  laid  on  for  a  purpose 
connected  with  hostOitv,  either  existing  or  expected, 
the  theory  of  the  adoption  by  the  subject  of  the  act  of 
his  government  is  still  law,  or  whether  he  means  that 
the  theory  of  ideDtity  of  (he  subject  and  government 
is  wholly  gone,  and  that  the  assured  is  unable  to 
recover  in  cases  where  the  arrest  or  detention  is  laid 
on  for  a  purpose  hostile  to  the  country  of  the  under- 
writer, because  to  allow  the  assured  to  recover  in  the 
British  courts  would  be  contrary  to  public  policy.  I 
am  inclined  to  think  he  means  the  latter ;  but,  which- 
ever he  means,  he  was  dealing  with  ike  case  of  a 
seizure  of  the  property  of  the  assured  by  the  govern- 
ment of  his  own  country;  and  it  seems  to  me  that 
there  is  great  difficulty  in  sayiog  that  the  passage 
does  not  cover  the  present  case,  for  it  is  impossibla  to 
say  that  the  commandeering  of  this  gold  was  wholly 


against 

risk,  and  that  it  is  contrary  to  public  policy  that  this 
action  should  be  maintained. 

BoMBR,  L  J.,  read  the  following  judgment :  In  mv 
opinion  this  appeal  should  be  dismissed.  I  think 
that  the  rights  of  the  parties  to  this  action  must  be 
determined  by  considering  how  matters  stood  imme- 
diately after  the  gold  was  lost  by  the  seizure  of  it  hy 
the  Transvaal  Government  In  saying  this,  I  of 
course  recognize  that  subsequent  events  may  be 
regarded  if  and  so  far  as  they  tend  to  show  what  was 
the  then  position  of  affairs.  At  that  time  there  was 
peace  between  the  South  African  Republic  and  this 
kingdom.  The  act  of  seizure  cannot,  in  my  opinion, 
be  treated  as  an  act  of  hostility  against  this  country, 
and  certainly  it  was  not  so  treated  by  our  ffovem- 
ment.  It  cannot,  in  my  opinion,  be  regarded  as  the 
commencement  of  the  war  which  subsequently  broke 
out.  At  that  time,  and  for  an  appredable  time  after, 
the  plaintiff  oompaay  was  not  an  Mien  enemy,  though 


for  the  purpose  of  my  judgment  I  shall  asBome  that 
the  company  is  to  be  treated  simply  as  an  ordiiiary 
subject  of  the  South  African  Bepublio.    The  war  did 
not  commence  until  about  a  week  after  the  aeizaTe, 
and  meantiaie  negotiations  between  the  two  govern- 
ments continued.    It  is  true  that  after  war  began,  and 
so  long  as  it  continued,  as  between  the  two  anta^a- 
istic  countries,  the  plaintiff  company,  which  might 
then  be  r^arded  as  an  alien  enemy,  would  not  have 
been  entitled  to  enforce  its  right  against  the  inaarBEs 
under  the  contract  of  iosurance,  astumiog  the  rigtxt  to 
exist.    D  aring  the  war  that  ricrht  would  have  been  sus- 
pended. On  the  termination  olthe  war  that  ri^ht  would 
revive.    And  it  is  common  ground  that  we  are  to  deal 
with  this  action  on  the  f  ootmg  that  the  war  is  ended ; 
and,  seeing  that  the  Transvaalis now  annexed,  there  it 
nothing  to  prevent  the  court's  acting  on  this  view. 
The  question  then  is,  Were  the  defendants,  under  the 
circumstances  existing  at  the  date  of  the  seizure  of 
the  gold,  freed  from  liability  on   their  contract  ol 
insorance,  although  its  terms  were  large  enough  to 
cover  the  plaintiff's  Ion  P   I  think  not.    No  aafhority 
has  been  cited  which  really  supports  the  view  urged 
on  behalf  of  the  defendants.    I  think  that  view  ought 
not  to  be  adopted  by  the  court    The  dedded  cases, 
no  doubt,  show  that  a  contract  of  insuranoe,  though 
its  terms  may  be  large  enouffh,  will  be  held  not  to 
cover  a  case  which  if  it  had  formed  the  subject  of  a 
separate  insurance  would  not  be  enforoeable  in  our 
courts.     If  then  this  seizure  of  the  gold  had  been 
insured  against  by  a  separate  contract,  would  there  be 
anvthing  in  such  a  oontraot  to  render  it  not  enforoe- 
able in  our  courts?    I  think  not.    Such  a  oontraot 
would  not  fall  within  any  of  the  classes  of  contract 
held  by  existing  authorities  to  bs  not  eoforoeable.    It 
would    not  be  a  contract  with  an  enemy  of  this 
country,  not  one  to  indemnify  a  person  against  a  Iom 
arlsiogfrom  an  act  of  our   government  and  inten- 
tionally inflicted   upon  him.    It  would   not    be   a 
contract  obviously  antagonistic  to  the  interests   of 
this  country,  like  one  dealing  with  arms  or  mnnitions 
of  war  intended  to  be  used  against   this  oountry, 
nor  one  to  indemnify  a  subject  of  a  foreign  goveni- 
ment  against  an  act  oommittbd  by  that  govemmsnt 
which  was  an  act  of  hostility  against  this  country,  or 
which  could  be  regarded  as  iJ^e  commencement  of  war, 
or  which  would  be  like  an  embargo  oonnected  with 
hostility  against  this  country  perrocted  by  the  sub- 
sequent outbreak  of  war,  such  as  is  in  my  optnkm 
referred  to  by  the  passa^  as  to  an  embargo  m  the 
judgment  of  Erie,  G.J.,  m  AtibeH  v.  Gray  mentioofld 
by  my  brother  Vaughan  Williams.     It  would,  no 
doubt,  be  a  contract  to  indemnify  the  subjeot  of  a 
foreign  power,  at  the  time  of  ^eace  with  us,  agsanst 
a  pecuniary  loss  inflicted  on  him  by  his  govenunsnt 
with  a  view  of  strengthening  the  resouroes  of  that 
government  at  a  time  when  relations  between  it  and 
our  government  were  strained.    But  if  nothing  more 
could  be  said  against  the  contract,  I  think  there 
would  not  be  suffident  grounds  in  our  oourts  refosfaig 
to  eoforce  it.    Toe  strained  relations  might  not  lead 
to  war,  and  in  that  case  it  is  difficult  to  suppose  that 
the  contract  would  be  treated  as  invalid  beoanae  d 
the  above-mentioned  object  of  the  foreign  govern- 
ment at  the  time  of  seizure,  or  because  the  seizure 
may    have    been    unjustifiable    as    between    thst 
government  and  its  subject;   and  even  if  war  ulti- 
mately ensued,  that  fact  could  not  have  a  relation 
back  so  as  to  change  the  rights  of  the  parties  which 
were  fixed  as  at  the  date  of  the  loss  suffered.    It 
is,    however,    said   on   behalf    of    the    delendaots 
that   the   courts   ought  to  refuse  to   enforce  suoh 
a  oontract  if  at  the  time  of  the  act  of  the  foreign 
goyemment     that    government    had    an    intention 
of  shortiy  afterwards  makiog  war  upon  this  coontiy. 
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For  it  if  said  that  it  woald  be  contrary  to  the 
policy  of  this  ooontry  in  saoh  a  case  to  allow  the  con- 
tract to  be  oif creed ;  and  that,  therefore,  oar  courts 
ought,  where  tuoh  a  case  is  said  to  arise,  to  try  the 
question  as  to  what  was  the  iutention  of  the  foreign 
government  at  tiie  time  of  its  act.  I  do  not  thmk 
that  this  contention  is  well  founded,  I  do  not  con- 
sider that  it  is  in  accordance  with  the  interest  or 
policy  of  our  country  or  government  or  right  in  a  case 
where  an  act  of  a  foreign  ffovemment  not  in  itself 
hostile  to  this  country  hu  to  os  considered,  and  where 
our  govemment  has  determined,  notwithstanding  the 
act,  to  treat  the  foreign  government  as  still  at  peace 
witii  us  and  to  continue  negotiations  with  that 
government,  that  Uiat  government  should  be  treated 
or  regarded  by  our  courts  as  having  at  tbe  time  of 
that  act  formed  an  intention  irrevocably  hostile  to 
this  country.  I  can  imsgine  lew  things  likely  to 
embarrass  our  goveniment  more  at  a  time  when  it  is 
our  policy  to  treat  the  foreign  government  as  not 
being  hostile  thttu  for  our  courts  to  be  obliged  (as  they 
might  be)  to  have  to  decide  as  a  question  of  fiict  what 
was  the  *' intention"  at  the  time,  or  a  short  time 
previously,  of  the  foreign  government.  The 
question  of  ''intention"  (3  a  foreign  government 
111  one  very  difficult  to  inquire  into  or  to  determine. 
Especially  would  this  be  the  case  if  no  war 
ensued  and  tbe  two  countries  became  quite  friendly. 
And  yet  if  "intention  "  had  to  govern  the  rights  of  the 
parties  to  the  contract  our  courts  might  be  obbged  to 
ascertain  the  intention  at  the  time  of  the  loss  even  if 
no  war  ensued.  A  subsequent  change  of  intention  on 
the  part  of  the  foreign  government  could  not  change 
the  rights  of  the  parties.  And  it  is  impossible  to  say 
that  anv  "  intention  "  is  irrevocable  and  could  not  be 
changed.  It  appears  to  me  tbat  in  such  a  case  as  we 
ace  considering  these  courts  ought  not  to  be  asked  to 
embark  upon  a  consideration  of  the  question  as  to  the 
intention  of  a  foreign  government  at  a  time  when 
admittedly  it  is  or  was  at  peace  with  this  country 
and  is  or  was  being  treated  by  our  government  as  not 
hostile.  I  think  that  the  intention  of  a  foreign 
government  at  any  given  time  ought  to  be  treated  by 
tHese  courts  for  such  a  purpose  as  that  I  am  now 
considering  as  conclusively  determined  by  the  way  in 
which  our  sovemment  chooses  or  has  chosen  to  deal 
with  that  roreign  government,  and  that  where  our 
government  has  not  treated  the  foreign  government 
as  being  hostile  at  a  particular  time  our  courts  ought 
not  to  try  and  ascertain  what  was  then  in  the  minds 
of  the  king,  president,  or  responsible  ministers  or 
authorities  of  the  foreign  government.  In  the 
resulc  I  think  that  it  would  not  be  contrary  to  the 
policy  and  interests  of  our  government  and  country 
or  proper  for  tbis  court  to  hold  tbat  the  contract  of 
insurance  in  thii  case  as  applied  to  the  loss  in  question 
was  invalid  or  ought  not  to  be  enforced.  For  these 
reasons  I  think  that  the  appeal  should  be  dismissed. 

Appeal  dUmiBsed, 

Solicitors  for  the  plaintiffs,  WiUiatn  A.  Crump  &  Son. 

Solicitors    for  the   defendant,    WaUoru,  Johnson, 
Bubb,  ds  WkaUon. 


i 


From  P.  B.  &  Ad.  Div. 
(Lord  Alverstone,  L.G.J.,  A.  L.      [        May  20. 
Smith,   M.B.,   and   Bom^r,    L.J.)    ) 

•*  The  DEVOinAW."  (a.) 

Ship — Collision — Vessel  at   anchor   with   tug   attached 
— '*  Attached  for  the  purpose  of  towing  or  Tnanoeuvring'* 


(a.)  Beported  by  F. 


G.  BtTCKSB,  Esq.,  Barrister- 
at-Law. 


—Failure  of  tug  to  exhibit  towing  lightB—Lidbilihf  of 
tow—Mersey  BuleSt  1900,  art,  4  (9)— Merchant 
Shipping  Ad,  1894  (67  cfc  68  Vict.  c.  60),  «.  419,  sub- 
section  4. 

The  plaintiffs*  vessel,  while  lying  at  anchor  in  the  Biver 
Mersey  unth  a  tug  made  fast  alongside  to  keep  her  to  her 
anchor  till  she  could  he  towed  into  dock,  was  negligently 
run  into  by  the  defendants'  vessel.  The  tug  was  carry- 
ing  the  ordinary  lights  for  a  steamship  under  way. 

Held,  that,  under  rule  4  of  tlie  Mersey  Btdes,  the  tug 
ought  to  have  carried  towing  lights  ;  that  the  infringe 
ment  of  the  rule  was  one  which  might  possibly  have 
contributed  to  the  collision;  and  that  for  this  infringe- 
tnent  the  plaintiffs*  vessel  was  to  blame,  both  apart  from 
statute  and  under  section  419,  sub-aection  4,  of  the 
Merchant  Shipping  Act,  1894, 

Appeal  from  the  judgment  of  Sir  Francis  Jeune  on 
the  trial  of  an  action  of  damage  by  collision. 

The  action  was  brought  by  the  owners  of  the  steam- 
ship Veritas,  by  the  owners  of  her  cargo,  and  by  her 
master  and  crew,  suins  for  their  lost  effects,  to  recover 
the  damage  sustained  oy  them  by  reason  of  a  collision 
which  occurred  about  10.46  p.m.  on  the  12th  of 
October,  1900,  in  the  Biver  Mersey,  off  Salisbury 
Tower,  between  The  Veritas  and  the  defendants* 
steam^iip  Devonian. 

The  Veritas,  a  Norwegian  steamship  of  485  t'^ns 
gross  register,  with  a  crew  of  thirteen  hands,  was 
bound  from  Erageroe  to  Liverpool  with  a  cargo  of 
ice. 

During  the  early  morning  of  the  12th  of  October, 
when  she  was  about  thirty  miles  N.W.  from  the  Bar 
lightship,  her  engines  woke  down  and  she  was 
subsequentiy  towed  to  an  anchorage  on  the  east  side 
of  the  Mersey. 

Her  master  made  arrangements  for  towing  her  into 
dock  when  the  tide  made;  and  shortiy  before  the 
collision  she  was  lying  at  anchor  in  charge  of  a  duly 
licensed  Mersey  pdot,  waiting  for  water  to  get  into 
dock. 

Tbe  weather  was  dear  and  moonlight,  there  was  a 
moderate  breeze  from  the  westward,  and  the  tide  wa« 
about  half  flood  running  about  three  knots. 

The  Veritas  had  a  white  light  forward  and  a  white 
light  at  the  stem,  properly  placed  according  to  the 
rmes  regulating  the  lights  to  be  carried  by  vessels  at 
anchor  in  the  Mersey;  and  these  lights  were  burning 
brightly. 

The  screw  steam  tug  Prairie  CocA;  had  been  engaged 
to  stand  by  The  Veritas  and  be  ready  to  hold  her  up 
against  tbe  tide,  and  she  was  attached  on  the  star- 
board side  of  The  Veritas  fore  and  aft 

The  Prairie  Cock  was  carrying  a  masthead  light 
and  side  lights,  the  ordinary  lights  for  a  steamship 
imder  way. 

In  these  circumstances  The  Veritas  wa^  run  into  by 
The  Devonian,  a  steamship  of  10,600  tons  gross 
register,  which  was  on  a  voyage  from  Boston  to 
Liverpool  with  a  orew  of  ninety-eight  hands  and  a 
general  cargo,  passensers  and  cattle. 

The  Devonian  struck  the  port  bow  of  The  Veritas 
near  tbe  stem,  doing  her  so  much  damage  that  she 
began  to  sink. 

The  Prairie  Cock  and  another  tug  which  had  come  up 
took  hold  of  The  Veritas  and  attempted  to  tow  her 
ashore,  but  she  ultimately  sank  and  was  lost 

The  plaintiffi  alleged  that  the  collision  was  brought 
about  by  tbe  bad  look-out  kept  by  those  on  board 
The  Devonian.  The  defendants  chuged  The  Veritas 
with  allowing  the  tug  Prairie  Cock  to  exhibit  mis- 
leading lights.  The  plaintiffs  contended  that  even  if 
wrone;  lights  were  exhibited  by  the  tug  the  plaintiib 
would  not  be  liable  for  this. 

By  rule  4  of  the  Bules  for  Navigating  the  Biver 
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Mersey,  ''  A  steam  vesiel  when  towing  another  Tessel 
or  vesself,  or  when  attached  for  the  purpose  of 
towing  or  manoeuvring  such  vessel  or  vessels,  shall 
carry  the  compulsory  lights  prescribed  by  article  3 
of  the  General  Begulations — yiz,,  two  bright  white 
lights  and  side  lights. 

At  the  trial  tlie  learned  President,  who  was  assisted 
by  two  of  tbe  Elder  Brethren  of  the  Trinity  Hoase, 
found  that  The  Devonian  was  to  blame  for  keeping  a 
bad  look-out,  and  that  tbe  tug  was  guilty  of  a  breach 
of  rule  4  of  the  Mersey  Bules  in  not  exhibiting 
towiog  lights,  and  he  held  that,  the  tug  being  under 
the  control  of  The  Veritas^  the  owners  of  The 
Veritas,  were,  by  virtue  of  section  419,  sub-section 
4,  of  the  Merchant  Shipping  Act,  1894,  to  blame 
for  that  breach.  In  the  result  therefore  he  held 
that  both  vessels  were  to  blame. 

The  plaintiffs  appealed. 

Laing,  K,C.,  and  Stuhhs  (Robaon,  JT.C,  with  them), 
for  the  plaintiffs. 

Joseph  Walton,  K,C,,  Aspinallf  K,C.,  and  Glynn,  for 
the  defendants. 

Lord  Alyesstore,  L.O.  J.— This  is  an  interestiDg 
and  important  case,  and  it  is  desirable  to  understand 
clearly  the  facts  on  which  our  decision  has  to  be 
given.    If  it  were  the  case  of  a  tug  merely  hanging 
on  to  a  vessel  at  anchor  for  the  purpose  of  preventing 
herself  from  drifting    away,  and   not   at  the  time 
engaged,  or  not  at  the  time  in  a  oondition  to  render 
help,  then  other  considerations  would  arise.    In  all 
cases  of  collision  statements  found  in  a  ship's  log 
are  accepted  as  oontemporaneous  statements  of  the 
nature  of  any  manceavre  which  the  ship  was  engaged 
Iq  carrying  out,  and  this  court  has  held  tbat  such  a 
statement  was  fair  evidence  against  the  ship.      In 
this  case  the  log  of  The  Veritas  contained  the  foUow- 
iog  entry  with  regard  to  the  tug :  She  was  engaged 
to  make  fait  alongside  to  manoeuvre  and  keep  us  to 
our  anchor  until  we  could  enter  the  dock."    That 
statement  was  put  to  the  captain  when  he  was  in  the 
witness-box  and  he  said  tiiat  it  was  correct.    The 
learned  President  found  that  the  tug  was  fast  fore  and 
aft,  and  that  she  was  in  a  position  to  put  a  strain  on 
the  rope  at  any  time ;  and  he  came  to  the  conclasion 
that  she  was  there  to  assist,  and  to  mancBuvre,  if 
neoessary,  the  vessel  to  wbicb  she  was  fast.    I  concor 
in  that  view,  and  I  am  of  opinion  that  the  tug  clearly 
came   within  the  words  of   rule  4  of   the   Mersey 
Bules  as  being  attached   to   The  Veritas    '*for  the 
purpose  of  towing  or  manoeuvring  "  her,  and  that  she 
was  in  such  a  position  and  engaged  in  such  work  as 
made  it  imperative  on  her  to  have  two  white  lights  at 
her  masthead.    Since  The  Fanny  M,  Garvill,  24  W.  £• 
62,  13  App.  Cas.  456,  n.,  was  approved  by  the  House 
of  Lords  in  The  Duke  of  Buecleugh,  40  W.  B.  241, 
[1891]  A.  C.  310,  it  has  been  settled  tbat  the  true 
uonstruotion  of  section  17  of  the  Merchant  Shipping 
Act,   1873  (now  section  419,  sub-section  4,  of  the 
Merchant  Shipping  Act,   1894},  is  that  the  infringe- 
ment must  be  one  having  some  possible  connection 
with  the  collision,  and  I  agree  with  the  President 
in  thinkiog  not  only  that  there  was  a  possibility, 
but  more  than  a  possibility,  that  the  absence  of  a 
second  white  light  might  have  oontribated  to  the 
collision. 

Then  the  question  arises  whether  The  Veritas  is 
responsible  for  the  absence  of  the  second  white  light, 
and,  further,  whether  she  is  responsible  so  as  to  come 
within  section  419,  sub-section  4,  of  the  Merchant 
Shipping  Act,  1894.  Apart  from  the  statute  there 
seems  to  be  no  real  difficulty  as  to  the  law.  Ever 
since  the  case  of  The  Cleadon,  14  Moo.  P.  C.  97,  9 
W.  B.  H.  L.  Dig.  15,  it  has  been  held  tbat,  where 
one  ship  is  in  tow  of  another,  the  tow  and  the  tug 


may  for  some  purposes  be  considered  as  one  ship,  the 
motive  power  being  In  the  tug  aod  the  governing 
power  in  the  ship  that  is  being  towed.    In  the  case  ot 
of  The  Niobe,  [1891]  A.  0.  401,  40  W.  B.  Dig.   101. 
Lord  Selbome  said :  *'  Where  aship  in  tow  has  control 
over  and  is  answerable  for  the  navigation  of  the  tog, 
the  two  vesseli— each  physically  attached  to  theotlier 
for  a  oooomon  operation,  that  of  the  voyage  of  the  ship 
in  tow,  for  which  the  tjag  supplies  the  motive  power 
— have  been  said  by  high  auUioiity  to  be  for  many 
purposes  properly  regaided  as  one  vessel.' '    No  doubt 
there  have   been  oases,  such  as    The   Stormcock,   5 
Asp.  M.  L.  0.  470,  34  W.  B.  Dig.  66,  in  which  that 
rule  has  not  been  applied,  but  m  my  opinion,  where 
two  vessels  are  so  attached  and  under  such  govern- 
ment or  control  that  they  move  practically  as  one 
vessel,  then  the  tow  is  responsible  for  any  infringement 
of  any  rule  of  navigation  on  the  part  of  the  tag. 
And  I  think  that  in  this  case  the  tug  and  tow  were 
so  attached  and  were  tinder  such  control  as  to  be 
regarded  as  one  vessel.    The  point  remains  whether 
the  case  oomes  with  section  419  (4)  of  the  Merchant 
Shipping  Act,  which  enacts  that  <<  Where  in  a  case  of 
colHsion  it  is  proved  to  the  oourt  before  whom  the 
case  is  tried  that  any  of  the  collision  regulations  have 
been  infringed,  the  ship  by  which  the  regulation  has 
been  infringed  shall  be  deemed  to  be  in  fault,  unlees 
it  is  shown  to  the  satisfaction  of  the  court  that  the 
drcumstanoes  of  the  case  made  departure  from  the 
regulation  necessary.'*    It  was  argued  on  behalf  of 
the  appellants  that  "  the  ship  "  in  that  lection  meant 
that  ship  on  board  which  in  a  physioal  sense  the 
infringement  occurred.    I  think  that  is  too  narrow^ a 
construction  of  the  section.    In  my  opinion  the  ship 
by  which  the  regulation  was  infringed  was  the  ship 
on  which  was  the  authority  to  see  tnat  proper  lights 
were  exhibited  on  the  tug.    I  therefore  think  the 
appeal  should  be  dismissed. 

A.  L.  Smith,  M.B.,  and  Bomsb,  L.J.,  oonoorred. 

Appeal  dismissed. 

Solicitors  for  the  plaintifEEi,  Thomas  Cooper  A  Go. 

Solicitors  for  the  defendants,  Bowdiffes,  BawU^  ik  Co., 
for  Hill,  Dickinson,  A  Co.,  liverpooL 


Ktst)  iSouit  of  Swtitt. 


.)} 
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K.  B.  Div. 

(Bruce  and  PhiUimore,  JJ.] 

Stoddabt  v.  The  Abgus  Printing  Co.  (Limited),  (a.) 

Gaming  —  Betting  —  Advertisement  of  house  kept  for 

purpose  of  receiving  money  in  connection  ufUh  beUing 

—Betting  House  Act,  1853  (16  <fc  17  Viot.  c.  119),  a.  7 

—BeUing  House  Act,  1874  ^37  Vict.  c.  16),  s.  3. 

By  an  agreement  entered  into  by  the  plaintiff  and  the 

defendants  the  defendants  agreed  to  print  and  publish  a 

certain  paper  on  the  plaintiff's  behalf  every  week  m 

certain  terms  and  conditions,  one  of  which  was  that  they 

were  only  to  be  called  on  to  fulfil  the  contract  if  the  aatd 

newspaper  contained  matter  which  was  neither  UbdUn» 

nor  illegal.     The  plaintiff  called  upon  the  defendants  to 

print  and  publish  for  circulation  in  England  wUh  the 

said  newspaper  and  as  part  of   it  an  advertieement 

relating  to  a**  coupon  competition  " — that  is  to  say,  of  a 

promise  by  the  plaintiff  to  pay  a  sum  of  money  to  swh 

persons  as  should  correctly  guess  the  result  of  a  certain 

(a.)  Beported  by  B.  G.  Stuxwbll,  Bsq.,  Bartister- 
at-Law. 
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horse-race  then  shortly  about  to  he  run,  and  should 
write  their  guesses  upon  certain  forms,  called  •*  coupons,** 
which  were  issued  with  each  number  of  the  newspaper, 
and  should  return  the  coupons  so  filled  up  to  the  plain- 
tiff* s  office  in  Holland,  together  with  the  sum  of  one 
penny  in  respect  of  each  gwss  made.  The  defendants 
refused  to  print  the  advertisement,  contending  that  the 
publication  was  illegal  and  constituted  an  offence  against 
the  Betting  AcU,  1853  {section  7)  and  1874  {section  3). 
The  plaintiff  thereupon  brought  an  action  to  recover 
damages  from  the  defendants  for  breach  of  contract. 

Held,  that  the  publication  of  the  said  advertisement 
did  not  constitute  an  offence  under  section  7  of  the  Betting 
House  Act,  1853,  or  section  3  of  the  Betting  House  Act, 
1874,  €ts  the  advertisement  did  not  relate  to  a  house  to 
which  persons  physically  resorted  for  the  purpose  of 
betting. 

This  was  an  argument  of  points  of  law  arising  on 
the  pleadings. 

By  his  statement  of  claim  the  plaintiff,  Joseph 
Stoddart,  said  that : 

**  1.  The  plaintiff  is  and  has  sin oe  the  beginning  of 
the  year  1890  been  cany  in  g  on  bnsiness  as  the 
proprietor  of  a  newspaper  oalUd  Sporting  Luck, 

"  2.  By  an  agreement  dated  the  20th  of  March,  1890, 
the  oefendants  agreed  with  the  plaintiff  to  print  and 
publish  Sporting  Luck  on  his  behalf  every  week  on 
terms  and  conditions  in  the  said  agreement  more 
particularly  specified. 

"  3.  The  defendants  have  recently,  while  the  said 
agreement  was  still  in  fotce,  without  any  justifiiation 
andin  violation  of  their  said  iigreeni  ent,  refused  to  print 
and  publish  Sporting  Luck  for  the  plaintiff,  whereby 
the  plaintiff  has  suffered  considerable  damage.'* 

By  their  amended  defence  the  defendants  said 
that: 

"  1.  The  defendants  always  have  been  and  still  are 
ready  and  wiUing  to  fulfil  their  said  contract  so  far  as 
they  legally  may  and  to  print  the  said  newspaper. 
It  was  a  condition  of  the  said  agreement  that  the 
defendants  were  only  to  be  called  upon  to  fulfil  it  if 
the  said  newspaper  contained  matter  which  was 
neither  libellous  nor  illegal. 

"  2.  The  defendants  only  refused  to  print  the  said 
newspaper  because  the  plaintiff  called  upon  them,  under 
the  contract  which  is  above  referred  to,  to  print  and 
publish  for  circulation  in  England  with  the  said 
newspaper  and  as  a  part  of  it  an  advertisement 
headed  *  International  Supplement '  relating  to  a 
horse-racing  competition,  the  publication  of  which, 
according  to  the  defendants'  contention,  constitutes 
an  offence  against  the  Betting  House  Acts  of  1853 
(16  &  17  Yiot.  c.  119,  s.  7)  and  1874  (37  Vict.  o.  15, 
s»3). 

*' Particulars:  (n  On  the  30th  of  October,  1900, 
one  Ada  Jane  Stoddart  was  tried  and  oonvicted  at 
the  Central  Criminal  Court  for  that  she,  being  the 
occupier  of  an  office  at  10,  Bed  Lion-court,  in  the 
City  of  London,  had  unlawfully  opened,  kept,  or  used 
that  office  for  the  purpose  of  mocey  being  there 
received  by  her  as  the  consideration  of  undertaking  to 
pay  thereafter  money  on  events  relatiog  to  horse- 
radng  in  contravention  of  section  1  of  the  Bettiog 
House  Act  of  1853. 

(•  (2)  The  learned  judge,  at  the  trial  of  the  said 
Ada  Jane  Stoddart,  reserved  the  point  and  stated 
a  case  for  the  consideration  of  the  Court  of  Chrown 
Cases  Beterved  as  to  whether  the  then  defendant 
had  in  law  been  guilty  of  any  offence  against 
the  said  section  of  the  said  Act,  and  on  the  17th 
of  November,  1900,  the  conviction  of  the  said 
Ada  Jane  Stoddart  was  imanimously  affirmed 
by  the  Court  for  the  Consideration  of  Crown 
Ciases    Beeerved.      The    facts    that    were    proved , 


against  the  said  Ada  Jane  Stoddart  and  upon  which 
her  conviction  was  founded  were  that  she  was  the 
occupier  of  an  office  at  10,  Bed  lion-court,  in  the 
City  of  London,  and  the  registered  proprietor  of  a 
newspaper  published  weekly  at  that  office.  Each 
number  of  the  paper  contained  a  notice  of  what 
was  called  a  *  coupon  competition ' — that  is  to  say,  of 
a  promise  by  the  then  defendant  to  pay  a  certain 
specified  sum  of  money  to  such  persons  as  should 
correctly  guess  the  result  of  a  certain  horse-race 
then  shortiy  about  to  be  run,  and  should  write  their 
guesses  upon  certain  forms  called  'coupons,'  which 
were  issuea  with  each  number  of  the  newspaper,  and 
should  return  the  coupons  so  filled  up  to  the  then 
defendant's  office,  together  with  the  sum  of  one  penny 
in  respect  of  each  guess  made.  A  large  number  of 
persons  every  week  sent  in  to  the  said  office  coupons 
filled  up  as  aforesaid,  accompanied  by  remittances  of 
money. 

'*  (3)  As  between  the  date  of  the  said  decision  of 
the  Court  of  Crown  Cases  Beserved  affirming  the 
said  conviction  and  the  date  of  the  issue  of  the  writ 
in  this  action,  the  plaintiff  instructed  the  defendants 
imder  the  agreement  referred  to  in  paragraph  1  in 
this  defence  to  publish  the  advertisement  called  *  An 
International  Supplement,'  containing  a  number  of 
coupons  as  part  of  the  newspaper  called  Sporting 
Luck,  in  which  was  advertised  to  the  Boglish  public 
a  system  of  competition  identical  in  all  respects  with 
that  in  regard  to  which  the  said  Ada  Jane  Stoddart 
had  been  convicted,  except  that  the  competitors  were 
no  lon^  to  send  their  moneys  or  deposits  to  No.  10, 
Bed  Idon-coiurt,  in  the  City  of  London,  or  to  any 
place  of  receipt  or  deposit  within  the  jurisdiction  of 
the  English  courts,  but  were  to  send  all  moneys  to, 
and  it  was  expressly  annotmoed  that  in  the  future  all 
moneys  would  only  be  received  at  an  office  which  had 
been  opened  by  the  plaintiff  for  the  purpose  of 
receiving  them,  at  Middlebtirg,  in  the  kingdom  of 
Holland. 

"(4)  The  defendants  refused  to  print  the  said 
advertisement,  contending  that  as  the  said  office  in 
Middleburg,  in  Holland,  had  been  opened  hj  the 
plaintiff  for  a  purpose  which  would  infnnge  section  1 
of  the  Betting  Hoiue  Act  of  1853,  and  section  3  of  the 
Betting  House  Act,  1874,  if  it  had  been  so  opened  in 
this  country,  the  publication  of  an  advertisement  in 
relation  to  such  an  office  was  illegal  imder  the 
specified  sections  of  the  two  several  Acts  of  Parlia- 
ment wbidi  are  above  set  fort^,  which  refusal  con- 
stitutes the  breach  alleged  in  the  statement  of  daim 
and  sued  upon  in  this  action." 

Lord  Coleridge,  K.C,  and  G,  H.  StutfiM  {Bovill 
Smith  with  them),  for  the  plaintiff.— The  question  here 
is  whether  the  adverlisement  was  or  was  not  an 
infringement  of  section  1  of  the  Betting  Act,  18i»3. 
The  only  advertisement  which  is  illegal  is  that  of  a 
house.  Section  1  deals  with  two  offences— firstly, 
keeping  a  house  for  betting  with  persons  resorting 
thereto;  secondly,  keeping  a  house  for  the  purpose  of 
receiviog  there  any  money  or  valuable  thmg  as  the 
consideration  for  any  assurance  to  pay  any  money  on 
any  contingency  relating  to  any  horse  or  other  race. 
Section  7  refers  back  to  section  1,  and  prohibits  the 
advertising  as  stated  in  section  7  of  any  house  as 
described  m  section  1,  it  enlarges  the  scope  of  section 
1.  Section  3  of  the  Betting  Act,  1874,  also  refers 
back  to  section  1  of  the  Act  of  1853,  and  merely 
prohibits  the  doing  of  lome thing  in  a  house  as  defined 
in  section  1  of  the  Act  of  1853 :  Powell  v.  Kempton 
Park  Racecourse  Co.,  47  W.  B.  585,  [1899]  A.  C.  143. 
The  object  of  the  Act  of  1853  is  to  suppress  betting- 
homes,  and  therefore  it  is  the  locality,  not  the 
betting,  that  is  prohibited,  and  that  looali^  must  be 
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within  the  jurisdiction — that  is,  it  most  be  a  batting- 
house  within  this  country:  Oox  t.  Andrews,  12 
Q.  B.  D.  126.  No  bet  is  illegal  except  in  respect  of 
its  being  made  in  a  house  in  England.  "Publish- 
ing "  a  bettiog-house  in  Holland  is  not  publishing  a 
betting-house  within  section  1  of  the  Act  of  1853, 
and,  therefore,  it  is  not  punishable  under  that  Aot. 
It  would  be  contrary  to  International  oondty  to 
condemn  a  house  in  Holland  as  a  common  gaming- 
house within  an  English  Aot  of  Parliament.  That 
would  be  ihe  result  if  sections  11  and  12  of  the  Aot  of 
1853  applied  to  houses  abroad:  Macnee  ▼.  Persian 
Investment  Corporaiion,  38  AV.  B.  596,  44  Oh.  D. 
306.  In  the  present  case  there  is  no  betting  with 
persons  resorting  to  the  house.  In  Beg.  t.  Broum, 
43  W.  E.  222,  [1895]  1  Q.  B.  119,  it  was  held 
that  there  must  be  a  physical  resorting  to  bring 
the  case  within  section  1.  Section  7  of  the  Act 
does  not  cover  this  case.  The  mere  advertising  of  an 
illegd  house  is  not  sufficient ;  it  must  be  an  adver- 
tisement of  an  illegal  house  to  which  persons  resort 
for  the  purpose  of  betting.  A  house  with  which 
business  is  done  by  means  of  letter,  telegram,  or 
telephone  is  not  a  house  within  section  1. 

C  W.  Mathews,  for  the  defendants. — Section  7  is 
co-extensive  with  section  1,  and  makes  it  an  o£Pence  to 
publish  an  advertisement  of  any  betting-house  and 
does  not  place  any  limit  as  to  where  tiie  houie  is 
situatf^d.  In  Beg,  v.  Brown  Lord  Eussell  of  Eillowen, 
GJ.,  says,  referring  to  section  1,  "The  real  gist  of 
the  office  created  by  the  section  is  the  opening  and 
keeping  of  a  house  for  the  purpose  of  betting  with 
persons  resorting  thereto,  and  the  o£Pence  could  be 
proved  although  no  person  even  resorted  there." 
Beg.  V.  Stoddart,  anie,  p.  173,  [1891]  1  K.  B.  177. 

Phillimobe,  J. — My  learned  brother  has  asked 
me  to  deliver  the  first  judgment.  In  this  case  we 
are  of  opinion  that  there  should  be  judgment  for  the 
plaintiff,  and  posnbly  on  a  somewhat  narrow  ground. 
S<>ction  1  of  the  Betting  Act  of  1853  deals  with  two 
different  offences — first,  that  of  keeping  a  betting- 
house  to  which  TpmouB  resort  for  the  purpose  of 
betting.  The  decision  of  the  Court  of  Grown  Gases 
Eeserved  in  Beg,  v.  Brown  is  binding  on  us,  and  says 
that  the  resort  to  the  house  must  be  physical. 
Therefore  the  first  part  of  section  1  of  the  Act  of 
1853  makes  it  illegal  to  keep  a  house  to  which  persons 
physically  r<»sort  for  the  purpose  of  betting. 

That  is  not  the  dass  of  offence  whidb  it  is  suggested 
tbe  plaintiff  Stoddart  may  be  oommitting  by  what  he 
is  now  doing.  The  second  half  of  the  section  deals 
with  the  case  of  a  person  who  keeps  an  office  at  which 
money  is  received  (whether  physically  brought  or 
sent  by  post  or  messenger)  by  the  owner,  occupier,  or 
keeper  of  the  office  as  or  for  the  consideration  for 
any  .  •  •  promise,  or  agreement,  .  .  .  to  pay 
or  give  thereafter  any  money  or  valuable  tmng 
on  any  event  or  contingency  of  or  relating  to  any 
horse-raoe,"  or  to  certain  other  events.  Under  that 
half  of  the  section  Mrs.  Stoddart  was  oonvicted,  and 
the  conviction  was  upheld  by  the  Gourt  for  tiie  Gon- 
sideration  of  Grown  Gases  Reserved  in  Beg,  v.  Stoddart, 
The  oiroumstances  under  which  she  was  oonvicted  are 
precisely  the  same  as  those  under  which  the  business 
is  being  carried  on  by  the  plaintiff,  and  which  l^e 
defendants  are  asked  to  advertise,  except  that  the 
plaintiff  has  his  house  of  business  outside  the  juris- 
diction—namely, in  the  kingdom  of  Holland,  and  not 
within  the  United  Kingdom.  It  has  been  argued  that 
the  place  where  the  ^aintiff  carries  on  his  business 
makes  all  the  difference;  but,  speaking  for  my- 
self, I  do  not  think  it  is  necessary  to  consider 
that  point.  If  this  business  had  been  that 
which  Mrs.   Stoddart   carried  on,    and   for  which 


she  was  convicted,  I  still  fail  to  see  that  adver- 
tising that  business  would,  in  the  language  of 
the  amended  defence,  have  constituted  au  offence 
against  the  Betting  Acts,  1853  and  1874.  The  sections 
with  regard  to  advertising  are  section  7  of  the  Act  of 
1853  and  section  3  of  the  Act  of  1874. 

Upon  careful  analysis  of  section  7  of  the  A<3t  of 
1853  it  will  be  seen  that  it  is  directed  against 
advertisements  of  houses  kept  for  the  first  of  the  two 
purposes  mentioned  in  section  1,  and  not  against 
houses  kept  only  for  the  purpose  of  the  second  offence 
under  section  1.  ThA  point  was  left  to  a  certain 
extent  open  in  Beg.  v.  Stoddart,  whether  the  particular 
form  of  so-called  competition  for  encouraging  which 
Mrs.  Stoddart  was  convicted  was  betting  or  not.  For 
myself  I  think  it  was  betting  for  the  reaaons 
given  in  that  case  by  my  brother  Wills ;  but  it  is  not 
necessary  to  decide  that  point  at  all,  because  the 
offence  under  the  first  half  of  section  1  is  not  that  of 
keeping  the  house  open  for  the  purpose  of  betting 
simpliciter,  but  of  keeping  the  house  open  for  the 
purpose  of  betting  by  persons  resortiog  thereto, 
which  under  the  authority  of  Beg.  v.  Brown  means 
physically  resorting.  So  that,  whether  this  form  of 
competition  be  or  he  not  a  bet,  it  is  not  a  bet  made  by 
persons  resorting  to  a  ^laoe  for  the  purpose  of 
betting ;  and  therefore  section  7  of  the  Ace  of  1853, 
which  only  relates  to  advertisements  of  such  house, 
does  not  make  this  particular  publication  an  offence. 
At  one  time  during  the  argument  we  thought  that 
section  3  of  the  Act  of  1874  put  further  difficulty  in 
the  way  of  the  plaintiff,  but  when  it  is  analyied 
it  appears  dear  that  it  does  not  do  so.  Suh-. 
section  1  relates  entirely  to  information  or  advice. 
It  mi^es  it  an  offence  to  advertise  that  a  person  will 

g've  information  or  advice  with  raapeot  to  any  such 
t  or  wager,  but  that  is  not  this  case.  I  agree  with 
the  contention  of  Mr.  Stutfield  that  in  sub-aeotion  2 
the  WOTds  «  with  respect  to  any  such  event  or  ooatin- 
gency  "  are  all  subordinate  to  the  words  "  information 
or  advice."  My  brother  Bruce  has  pointed  out  to  me 
that  in  sub-section  1  the  words  seem  to  show  that  tiiat 
must  be  so,  awkwardly  as  the  grammatical  meaning 
is  expressed.  Therefore  sub-section  2  only  deals  with 
advertisements  which  point  out  persons  or  plaoes 
where  information  or  aavioe  can  be  obtained,  which 
again  is  not  this  cate.  Sub-section  3  deals  with 
advertisements  inviting  any  persons  to  make  any 
such  bet  or  wager,  or  take  a  share  in  or  in  conneotioii 
with  any  such  bet  or  wager.  One  has  to  consider 
what  is  "  such  betor  wager."  It  is  such  betor  wa^, 
as  sub-section  1  shows,  as  is  mentioned  in  the  prinapal 
Act.  The  only  bets  or  wM^ers  which  are  mentioned 
in  the  principal  Act  are  beta  or  wagers  niade  by 
persons  resorting  to  a  house  for  the  purpose  of 
betting  or,  according  to  the  construction  put  upon 
those  words,  physically  resorting  to  ahousefor  thepur- 
pose  of  betting.  Therefore  there  is  nothing  in  aeotion  3 
of  the  Act  of  1874  whioh  makes  the  oonduct  of  these 
defendants  illegal.  They  are  not  offending  because 
they  are  publishing  this  advertisement,  and  therefore 
they  have  no  right  to  break  their  contract,  And  then 
mutt  be  judgment  for  the  plaintiff:  In  saying  this, 
however,  we  pass  no  opinion  upon  the  queatioa 
whether  the  plaintiff,  Jos^  Stoddart,  is  carrying  on 
a  legal  business.  From  what  passed  on  a  previoui 
occasion,  when  the  oourt  was  differently  constituted, 
I  should  conjecture  that  it  was  hoped  by  thia  pro- 
ceeding to  obtain  a  deciiaion  from  this  oourt  which 
might  nave  some  bearing  on  certain  sununonsea  now 
pending  before  the  alderman  against  the  plaintiff 
Joseph  Stoddart  in  respect  of  the  carrying  on  of  his 
business.  If  that  bci  so,  nothing  that  we  now  say 
will  assist  or  injure  the  plaintiff  at  the  hearinr  <» 
those  BummoDseB.      Speaking    for  myaelf,   and  I 
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beliere  speakiog  with  the  consent  of  my  brother,  I 
in  no  way  consider  whether  or  not  Joseph  Stoddart, 
by  having  moved  the  business  from  London  to 
Middleborg,  has  or  has  not  escaped  from  the 
decision  of  the  Court  for  the  Consideration  of  Grown 
Crown  Cases  Beserved  in  Beg.  ▼.  Stoddari,  Assuming 
that  he  is  doing  exactly  the  same  thing  for  which  Mrs. 
Stoddart  was  convicted,  I  still  say  that  neither  section 
7  of  the  Act  of  1853  nor  section  3  of  the  Act  of  1874 
makes  it  illegal  for  the  defendaoits  to  print  and 
publish  this  particular  advertisement. 

Bbucb,  J.— I  am  of  the  same  opinion  and  for  the 
same  reasons. 

Judgment  for  plaintiff. 

Solicitors  for  plaintiff,  Le  Brasseuir  &  Oakley. 

Solictors  for  defendants,  Lewis  Jk  Lewis. 


K.  B.  Div.  I  „^^  n. 

(Ridley  and  PhiUimore,  JJ.)  ]  ^^^  ^^' 

In  re  Atx  Abbitration  bbtwben  Mabgbtts  and 
THE  Ocean  Accident  and  Guabantbe  Oobpoba- 
TioN  (Limited),  (a.) 

Insurance  {Marine) — '*  Actual  collision  with  another 
vessel " — Fouling  anchor  in  bed  of  river  attached  to 
ship — Liability  of  insurance  corporation  under  policy. 

An  insurance  of  a  tug  against  damage  arising  from 
**  actual  collision  with  another  vessel,  wharfs  mooring, 
pier,  or  similar  struckire" 

Held  to  cover  damage  caused  to  the  tug  by  striking 
upon  an  anchor  in  the  bed  of  the  river  aitached  by  a 
length  of  cJiain  to  a  vessel. 

Special  cate  stated  by  arbitrator  on  a  question  of 
law. 

Tbe  question  arose  under  a  policy  of  insurance 
which  provided  inter  alia  that  the  corporation  would 
pay  to  Messrs.  P.  Margetts,  the  assured,  the  amount  of 
any  damaga  which  should  be  caused  to  any  tugs 
belonging  to  the  assured,  and  covered  by  the  policy, 
owing  to  **  actual  collision  between  anv  such  tug  and 
any  vessel  wharf,  mooring,  pier,  or  similar  structure." 

On  the  Idth  of  August,  1900,  the  Ada,  one  of  the 
tugs  covered  by  the  policy,  while  coming  up  the 
Tmunes,  struck  upon  an  anchor  in  the  bed  of  the  river 
and  sunk.  The  anchor  was  attached  by  about  20  or 
SO  fathoms  of  chain  to  a  schooner  lying  on  tbe  north 
side  of  the  river,  with  her  afterpart  on  the  mud,  but 
attached  to  the  anchor  at  her  bows. 

The  question  was  whether  upon  the  facts  stated  the 
corporation  were  liable  to  pay  to  the  assured  the 
amount  of  the  damages  to  the  ssid  tug. 

A.  E.  Nelson,  for  the  assured,  contended  that  an 
anchor  being  a  necessary  part  of  a  ship  the  accident 
to  The  Ada  arose  out  of  a  collision  with  a  ship  or  her 
moorings  within  the  meaning  of  the  policy,  and  cited 
The  Warwick,  15  P.  Div.  189,  6  Axp.  Mar.  L.  C.  64d, 
39  W.  B.  Dig.  213 ;  European  and  Australian  Boyal 
Mail  Co,  {Limited)  v.  Peninsular  and  Oriental  8t^m 
Navigation  Co.,  14  W.  B.  843,  2  Mar.  Law.  Cas.  351 ; 
and  The  Niobe,  [1891]  A.  C.  401,  40  W.  B.  Dig.  101. 

O.  Spencer  Bower,  for  the  corporation.—- There  was 
here  no  collision  **  with  a  vessel  within  the  meaniog 
of  that  risk  as  covered  by  the  policy:  Hoskins  v. 
Pickersgill,  3  Doug.  222. 

The  Coubt  (Bidlsy  and  Phillimobb,  JJ.) 
answered  tbe  question  in  the  affirmative.    In  the  case 

(a.)  Beported  by  Ebbkinx  Bsm,  Esq.,  Barrister- 
at-Law, 


of  TJie  Niobe  the  collision  of  the  tugtowin|^  the  vessel 
was  held  to  be  a  collision  of  The  Niobe  with  another 
vessel.  That  was  an  a  fortiori  ca«e,  aud  on  that 
authority  the  corporation  vrt»re  liable  to  the  assured. 

Solicitors  for  Messrs.  P.  Margetts,  Lowless  db  Co, 

Solicitors  for  the  Ocean  Assurance   Corporation, 
William  Hurd  &  Sons, 


Ojo'b)  :lA!A.  ^■>^r^  • 


May  18. 


K.  B.Div.    ) 
(Bidley,  J.)  J 

Pebby  V,  Clements,  (a.) 

Master  and  seruant^  Negligence — PersoTial  injury — 
Accident  caused  by  defendants  servant  —  Action 
against  defendant — Notice  of  accident  previously  given 
by  plaintiff  to  his  employers — Wages  paid  as  before — 
No  further  proceedings  taken  against  employers  under 
Workmen* s  Compensation  Act,  1897,  ss.  2,  6 — Right 
of  plaintiff  to  sue  defetidant. 

The  plaintiff,  a  sawyer,  who  worked  for  Messrs, 
Jones  Brothers,  met  with  an  accident  caused  by  the 
negligence  of  a  servant  in  the  employment  of  the  de- 
fendant. 

Having  given  notice  of  the  accident  to  his  employers^ 
Messrs,  Jones  Brothers,  they  continued  to  pay  the  plain* 
tiff  the  same  wages  cu  be/ore,  and  no  further  steps  were 
taken  by  him  to  obtain  compensation  under  the  Work* 
men*s  Uompensation  Act,  1897. 

In  a  common  law  action  against  the  defendant  for 
damages, 

Held,  the  action  was  maintainable,  because  a  mere 
notice  of  an  accident  given  under  section  2  of  the  Work- 
men*s  Compensation  Act,  1897,  to  the  employer  was  not 
a  ^^ proceeding'*  against  the  employer  within  the  mean* 
ing  of  section  6,  and  did  not,  therefore,  preclude  the 
plaintiff  from  bringing  an  action  against  a  person,  other 
than  his  employer,  whose  negligence  caused  the  injury. 

Further  consideration. 

This  case  was  tried  before  Bidley,  J.,  aud  a  common 
jury,  and  they  found  a  verdict  for  the  plaintiff  with 
£225  damages. 

The  plaintiff  was  in  the  employment  of  Messrs. 
Jones  Brothers,  of  Oakwood- court,  Addison-road. 

The  defendant  was  a  contractor  carrying  on  business 
at  Hammersmith. 

Oa  the  12th  of  March,  while  the  plaintiff  was 
having  his  dinner  at  Messrs.  Jones's  works,  a  horse 
and  cart  belonging  to  the  defendant  was  backed 
ajB^ainst  some  stone  near  where  the  plaintiff  was 
sitting  and  a  portion  of  the  stone  fell  on  him 
causing  injuries  of  a  serious  character. 

After  the  accident,  on  the  17th  of  May,  a  notice 
in  accorduice  with  section  2  of  the  Workmen's 
Compensation  Act,  1897,  was  served  on  Messrs. 
Jones  Brothers,  notifying  that  Perry  had  been 
iojured  on  the  12th  of  March. 

No  further  steps  under  that  Act  were,  however, 
taken  or  claim  for  compensation  made  as  they 
voluntarily  continued  paying  the  plaintiff  his  wages. 

The  plaintiff  meanwhile  commenced  this  action 
against  the  defendant  for  damages,  and  the  defend- 
ant pleaded  that  the  action  was  not  maintainable  on 
the  ground  that  the  plaintiff  had  taken  "  proceedings  " 
against  his  employers  for  compensation  under  the 
Act  of  1897,  and  was  therefore  by  section  6  of  the  Act 
estopped  from  recovering  damages  from  the  defendant 
in  respect  of  tiie  same  injury. 


(a.)  Beported  by  Bbskdce  Bbid,  Esq.,  Barrister. 
at-lAw. 
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Montague  STiearman,  for  the  def endant. — ^Seotioa  6  of 
the  Act  of  1897  enacts  that  where  the  in  jury  for 
whioh  compensation  is  payable  under  the  Act  is  oaosed 
under  ciroamfttanoet  creating  a  legal  liability  in  some 
person  other  than  the  employer — whioh  is  the  case 
here— to  pay  damages  in  respect  thereof,  the  work- 
man has  an  option  as  to  whidi  of  the  two  parties  be 
will  sue.  He  may  proceed  either  at  law  against  the 
stranger  to  recover  damages  at  common  law,  or  against 
his  employer  for  compensation  nnder  the  Act.  He 
may  not  go  against  bo&,  and  if  compensation  be  paid 
under  the  Act,  the  employer  is  to  be  indemnified  by 
the  stranger.  The  dooument  notifying  the  injury  was 
served  on  the  plaintifiTs  employers  Messrs.  Jones 
Brothers.  That  was  a  notice  and  a  claim  for  com- 
pensation as  well :  Powell  v.  Main  Colliery  Co,\  48 
W.  E.  534,  [1900]  2  Q  B.  146,  onte,  p.  49.  [1900] 
A.  G.  366.  Messrs  Jones  Brothers  admitted  the  claim 
and  have  paid  th««  plaintiff  the  same  wages  as  before 
the  accident.  He  cannot,  therefore,  recover  com- 
pensation from  the  defendant  as  well,  and  the  defendant 
is  entitled  to  judgment  in  spite  of  the  finding  on  the 
jury. 

WiUf  K»C. ,  and  Alen  Macphenon,  for  the  plaintiff. — 
The  mere  notice  of  an  accident  sot  followed  by  a 
claim  for  compensation  is  not  of  itself  a  proceeding 
nnder  the  Act  of  1897.  The  plaintiff  has  not  recovered 
«  compensation  "  at  all.  His  wases  merely  represent 
what  but  for  the  accident  he  wotud  have  earned  and 
nothing  more.  It  is  absurd  that  a  man  should  be 
deprived  of  his  right  to  recover  damages  against  a 
stranger  merely  because  he  gave  formal  notice  tJiiat  he 
bad  met  with  an  accident  to  his  employer. 

Bidley,  J. — I  have  oome  to  the  conclusion  that  in 
this  case  judgment  should  be  entered  for  the 
plaintiff  in  accordance  with  the  finding  of  the  jury* 
And  for  these  reasons.  I  do  not  think  that  the 
formal  notice  of  injury  served  on  the  plaintiff's 
employers,  Messrs.  Jones  Brothers,  on  the  17  di  of  May 
can  be  treated  as  a  claim  within  section  2  of  the 
Workmen's  Gompeusation  Act,  1897.  That  section 
enacts  that  proceedings  to  recover  compensation 
must  be  given  within  six  months  from  Uie 
occurrence  of  the  accident,  otherwise  the  daim 
cannot  be  maintained.  Looking  at  the  Act 
it  seems  to  me  dear,  and  it  has  so  been 
dedded,  that  the  daim  for  compensation  is  the 
initiatory  proceeding  and  not  the  notice  of  injury. 
In  this  case  all  that  was  done  was  to  serve  on  Messrs. 
Jones  Brothers  a  simple  notice  informiog  them  that 
Perry  had  been  injured  while  in  their  employment. 
There  is  no  intioiation  in  that  notice  that  Perry 
intended  to  daim  compensation  from  them.  The  notice 
and  the  daim  are  distinct,  and  must  be  treated  as 
such  whether  they  appear  on  two  separate  documents 
or  are  contained  in  one  and  the  same  document. 
One  had  to  be  served  as  soon  as  practicable,  the 
other  must  be  served  within  six  months  of  the 
acddent.  In  this  case  all  that  was  done  was  to  give 
notice.  In  the  absence,  therefore,  of  a  daim  for  com- 
pensation the  mere  notice  under  the  Act  of  1897  was 
insuffident  to  estop  the  plaintiff  from  recovering  the 
damages  awarded  him  by  the  jury,  and  judgment 
for  him  for  that  sum  must  accordingly  be  entered. 

SoUdtors,  Alexander  Pope;  Leighton  &  Savory. 


B,   JJ.)} 


May  15. 


K.  B.  Div. 
(Kennedy  and  Phillimore, 

Maple  &  Go.  (Limited)  v,  Wilsoit  (Subteyob  of 
Taxes),  {a.) 

Inland  Revenue— Inhahited  Bouee  Duty—Blodce  ofahopt 
— Buildings  used  partly  as  shops  and  partly  for  resi- 
dence of  staff—House  Tax  Acts,  1808  (48  Geo.  3,  c. 
55),  Schedule  B,  r.  3,  and  1851  (14  d:  15  VicL  c.  36). 

The  appellants  appealed  <igainst  an  cuseeement  made 
upon  certain  blocks  of  buildings  used  by  them  partly  as 
shops  and  partly  for  the  residence  for  their  staff 

Held,  dismissing  the  appeal^  that  the  blocks  of  premises 
were  assessable  to  the  Inhabited  Bouse  Duty  as  a  whoUj 
beoatue  the  business  part  of  the  premizes  communicated 
with  the  residential  part,  and  the  faxA  that  the  com- 
munication was  dosed  at  night  by  iron  doors  made  no 
difference. 

Gase  stated  by  Gommissioners  of  Inoome  Tax  for  the 
Hdbcnm  Division  of  the  Gonnty  of  Middlesex  upon 
confirming  an  assessment  to  inhabited  house  duty  for 
the  years  1897-8  and  1898-9  of  £11,069  at  6d.  in  the  £ 
which  had  been  made  upon  a  portion  of  the  premises 
in  occupation  of  the  appellants.  Maple  &  Go.  (Cmited), 
fronting  Tottenham  Gburt-road,  and  extending  down 
Beaumont-place  and  GFraf  ton-street  respectively. 

The  assessment  was  made  under  the  Hoose  Tex 
Acts,  1808  and  1851.  Schedule  B,  r.  3,  of  the  farmer 
Act  provides  that  shops  and  warehouses  whioh  are 
attached  to  a  dwelling-house  and  being  in  oommn- 
nication  with  it  shall,  in  regard  to  the  diarge  of 
duty,  be  valued  together  with  the  dwdling-house 
and  household  and  other  offices. 

By  the  Act  of  1851  warehouses  which  are  distinct 
and  separate  buildings,  and  whioh  are  used  soldy  for 
the  purpose  of  lodging  goods  and  merchandise,  or  for 
carrying  on  some  manufacture,  notwithstanding  that 
the  premises  might  be  adjoining  or  in  communication 
with  a  dwelling-house  or  shop,  are  exempted  from  the 
operation  of  the  earlier  Act. 

The  premises  in  question  were  divided  into  seversl 
blocks,  each  block  having  its  own  party  walls  snd 
commimioating  with  the  other  blo<^  by  means  of 
double  iron  doors  open  during  the  day  but  closed  at 
night  for  protection  agsinst  £e.  Most  of  the  blodb 
were  used  solely  as  shops  and  show-rooms,  but  two 
of  them  were  used  partly  for  business  purposes  and 
partly  for  residential  purposes.  In  these  the  bsse- 
ment,  ground-fioor  and  fixst  fioor  were  used  as  shops 
and  show-rooms,  and  on  the  second  floor  there  were 
dining  and  recreation  rooms  for  the  assistants,  and  on 
the  tmrd,  fourth,  fifth  and  sixth  floors  were  kitdiens 
and  offices  and  bedrooms,  dormitories,  and  sitting- 
rooms  for  forty  derks,  house  servants,  waiters,  and 
the  like.  The  lower  floors  communicated  direct  with 
the  other  blocks  by  means  of  iron  doors  separated  bj 
lobbies.  The  upper  or  residential  floors  communi- 
cated with  the  lower  floors  by  means  of  two  staircases, 
one  of  which  communicated  with  all  the  floors.  The 
other  staircase  was  situated  between  the  blocks 
which  were  partly  residential  and  the  blocks  which 
were  used  soldy  for  business  purposes,  and  was 
bounded  by  party  walls.  On  the  second  floor  landing 
of  this  stsircase  there  was  an  iron  door  leading  to  the 
residential  blocks,  and  also  an  iron  door  leading  to 
the  adjoining  non-residential  block.  On  the  upper 
landing  there  were  doors  communioating  with  the 
residential  i)remises,  but  none  whioh  cammnnicated 
with  the  business  premises. 

Sir  Edivard  Clarke,  K.O,,  and  Emesi  Pollock,  for 

(a.)  Beported  by  Ebskinb  Beid,  Esq.,  Banister- 
at-Law. 
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High  Ooubt. 


Thb  Kdxq  v.  Taylob. 


High  Cotjbt. 


the  appellants.— The  reddential  portioQB  of  the 
premiaee  being  distinot  from  the  busineM  portions  of 
the  establishment,  the  assesiment  to  inhabited  house 
duty   shoald   be    resfcrioted   to   snoh  parts  of   the 

E remises  as  are  msed  for  the  purposes  of  a  dwelling- 
onse,  there  being  no  communioation  within  the 
meaning  of  mle  3  of  Schedule  B  of  the  Act  of  1808 
between  the  residential  portion  and  the  bosiness 
portion  of  the  premises.  At  any  rate  the  assessment 
should  be  limited  to  the  two  blocks  which  are  used  in 
part  for  residential  purposes. 

8ir  E.  H.  Carson,  8.G.,  and  8.  A.  T,  Bcwlatt.—ltiB 
impossible  to  draw  a  line  for  the  purpose  of  imposing 
this  tax  between  those  parts  of  the  premises  which 
the  appellants  contend  ought  not  to  be  assessed 
thereto  and  the  rest  of  tbe  building.  Nor  are  the 
business  parts  of  the  premises  separate  warehouses, 
and  therefore  they  are  not  exempted  by  the  proviso 
at  the  end  of  rule  3. 

Kennedy,  J. — In  my  judgment  this  appeal  fails 
because  on  the  evidence  before  us  it  seems  dear  tbat 
the  business  portion  of  the  premises  communicate  in 
fact  with  the  residential  portion.  The  fact  that  for 
protection  from  fire,  and  for  the  proper  conducting  of 
the  establishment,  there  are  rules  and  regulations  in 
pursuance  of  which  the  means  of  communicAtion 
open  in  the  daytime  are  doted  at  night  is  immaterial. 
The  question  of  whether  these  premises  as  a  whole 
ought  to  be  assessed  to  the  tax  depends  not  on  how 
the  premises  are  in  fact  used,  but  whether  in  fact 
oommunication  exists  between  the  residential  portion 
and  the  bnainess  part  of  them,  so  tbat  they  can  be 
said  to  be  separate  bmldioss  to  the  dweUing-house. 
In  my  ludgment  the  whole  of  the  buildings  are 
asseasable  under  rule  3,  and  no  exemption  can  be 
daimed  under  the  latter  part  of  the  rule,  because  it  is 
dear  the  premises  are  not  *'  such  warehouies  as  are 
distinct  and  separate  buildings." 

PhttJiTMOBE,  J.,  gave  judgment  to  the  same  effect. 

SoUdtors,  Peaket  Bird,  CoUins,  ds  Co, ;  The  Solicitor 
of  Inland  Bevenue. 


May  18. 


0.  0.  B.  \ 

(Ix>rd  Alyerstone,  L.G.J.,  and  I 

Mathew,  WiUa,  Qrancham,  i 

and  Bigham,  JJ.)  J 

The  King  v.  Tayloe.  (a.) 

Criminal  law  —  Fahe  pretences  —  Friendly  society — 
Member  in  arrears  with  subscription — Arrears  paid 
up  by  prisoner — He  places  member*s  name  on  sick  list 
— Applies  sick  pay  to  satisfy  debt — Person  to  whom 
false  pretence  made. 

It  was  the  duly  of  the  prisoner,  who  was  an  officer  of 
a  society,  to  return  the  names  of  members  entitled  to  sick 
pay.  The  prisoner  wrongfully  entered  on  the  list  a 
member^s  name,  which  he  gave  to  the  secretary,  and  in 
due  course  received  an  order  from  the  treasurer  to  pay  the 
member  the  sum  named.  When  the  prisoner  received 
the  money  he  applied  it  in  payment  of  a  debt  due  from 
t?ie  member  to  himsdf.  Upon  an  indictment  charging 
the  prisoner  with  obtaining  the  money  from  the  treasurer 
by  falsely  pretending  to  him  thaJt  the  member  was  entitled 
to  sick  pay, 

Held,  dismissing  the  appeal,  that  there  was  evidence 
upon  which  the  jury  might  fiid  that  the  false  pretence 
was  made  by  the  prisoner  to  the  treasurer. 

(a.)  Beported  by  EBSKunB  Bsn),  Esq.,  Barrister- 
at-Law. 


Oase  stated  by  the  chairman  of  the  Worcestershire 
Court  oi  Quarter  Sessions,  upon  the  trial  of  an  indict- 
ment against  Herbert  Taylor,  the  present  appellant, 
heard  at  the  April  Quarter  Sessions. 

The  indictment  charged  the  appellant  with  obtain- 
ing two  sums  of  £1  eadi  from  William  Martin,  by 
faudy  pretending  to  him,  Martin,  that  one,  Arthur 
Bennett,  was  entitied  to  that  sum  for  sick  pay. 

Tf ylor  was  an  officer  of  the  court  of  the  United 
Friendship  Branch  of  the  Broomgrove  District  of  the 
Ancient  Order  of  Foresters'  Friendly  Sodety,  and 
it  was  his  duty,  on  the  application  of  any  member  for 
sick  pay,  to  visit  that  member  and  satisfy  himself 
that  l^e  member  was  entitled  to  sick  pay,  and  then  to 
take  the  proper  steps  to  obtain  it  for  him.     * 

Taylor  had  been  paying  the  arrears  of  a  member  of 
the  sodety,  named  Bennett,  until  the  latter  owed  him 
£3.  Considerable  correspondence  had  taken  place 
between  Taylor  and  Bennett's  wife  about  this  debt, 
and  Mrs.  Bennett  wrote  on  one  occasion  that  her 
husband  was  suffering  from  a  bad  cold.  Bhe  did  not, 
however,  nor  did  any  one  dse,  make  any  application 
for  sick  pay  for  him,  bat  the  appellant  took  the 
necessary  steps  to  place  Bennett's  name  on  the  list  of 
persons  entitled  to  sick  pay,  and  received  in  due 
course,  from  the  treasurer,  on  two  occasions,  £1  for 
twdve  days  of  such  pay.  He  did  not,  however,  pay 
the  money  over  to  Bennett  or  Bennett's  wife,  ont 
applied  the  money  in  part  satisfaction  of  the  sum 
wluch  Bennett  owed  him. 

The  list  of  members  entitied  to  sick  pay  was 
handed  in  to  the  secretary,  who  then  made  out  docu- 
ments in  the  form  of  cheques  addressed  to  the  treasurer 
of  the  court,  authorizing  him  to  pay  to  the  person 
named  the  amount  due  to  him  for  sick  pay.  Taylor, 
in  the  ordinary  and  proper  course  of  business,  on 
recdpt  of  these  cheques,  took  them  to  the  treasurer, 
who  thereupon  paid  to  Taylor  the  money  mentioned 
in  them  for  him  to  pay  over  to  the  sick  member.  The 
cheques  were  the  treasurer's  authority  for  making 
the  payments,  and  not  the  list. 

The  chairman  directed  the  jury  that  it  was  im- 
material that  personally  Tajlor  niade  no  representa- 
tion to  the  secretary  or  treasurer,  but  that  the  fact  of 
his  falsdv  pretendmg  or  representing  that  Bennett 
was  entitlea  to  sick  pay  when  he  was  not  (if  the  jury 
so  found),  and  by  this  pretence  or  representation 
getting  lus  name  inserted  in  the  list  and  thereby 
obtaining  the  money,  would  be  suffident  in  law  to 
sustain  tae  indictment.  The  jury  brought  in  a  ver- 
dict of  **  Guilty."  The  question  for  the  opinion  of 
the  court  was  whether  tbe  false  representation  by 
Taylor  to  the  secretary,  upon  whion  an  order  for 
payment  was  made  out  to  the  treasurer,  was  in  law 
a  false  pretence  by  Taylor  to  the  treasurer. 

Daldy,  for  the  appellant. — The  conviction  is  wrong, 
because  there  is  no  evidence  of  a  false  pretence  nuule 
to  the  treasurer.  There  is  nothing  to  connect  the 
false  statement  made  by  Taylor  in  the  list  he  supplied 
to  the  secretary  with  obtaining  by  false  pretences 
money  from  the  treasurer.  He  cited,  Beg.  v.  Bouse, 
4  Cox.  Cr.  Cas.  7. 

Stamford  Hutton,  for  the  prosecution,  was  not 
heard. 

Lord  Alvebstone,  L.C.  J. — ^The  question  is  one  of 
fact  for  the  jury.  The  course  of  busiaess  was  that 
Taylor  g^ve  a  list  of  the  names  of  persons  entitied  to 
recdve  sick  pay  to  the  secretary,  who  prepared  from 
the  list  cheques  which  were  handed  by  Taylor  to  the 
treasurer.  The  treasurer  thereupon  then  paid  the 
amounts  mentioned  in  the  dieques  to  Taylor.  Taylor 
made  an  untroe  representation  tlm>ugh  the  secretary 
which  enaUed  him  to  obtain  two  sums  of  money  from 


672 


THE  WEEKLY  EEPORTER.       (Aog.i7.i9ai.j       VoL  XLIX. 


High  Couet. 


Waudby  v.  Waxjdby  ahd  Bowland. 


High  Goukt. 


the  trcastirer.  He  made  the  representalion  for  the 
express  purpose  of  obtaining  the  money  from  the 
treasurer.  The  jury  found  uiat  that  representation 
was  made  to  the  treasurer,  and  we  OjEumot  say  that 
there  was  no  evidence  on  which  they  obuld  so  find. 

The  other  members  of  the  court  (ICathew,  Whls, 
Grahtham,  and  Bioham,  J.J.)  oonourred. 

Solidtors :  Wainwrighi  <k  Co.,  f or  Jl  IF.  Olulaw, 
Brierly  Hill,  Btaffii;  Bohbins,  Billing,  A  Co.,  for  Wm. 
Waldron,  Brierly  Hill,  Staffs. 


Waudby  v.  Waudby  and  Bowland.  (a.) 

Divorce — Practice — Wife^s  costs — Jury  discharged  vnth- 
(mt  giving  a  verdict. 

It  is  the  usual  pra^iice  of  the  Divorce  Court  to  allow 
to  an  unsuccessful  wife  her  costs  up  to  the  limit  of  the 
amount  paid  into  court  or  secured,  with  the  addition  of 
such  sum  as  may  be  added  de  die  in  diem  at  the  trial  ; 
hut  if  a  wife  brings  her  case  to  a  hearing  without  having 
previously  taxed  them  against  her  husband,  and  is  un- 
successful, the  husband  is  not  liable. 

This  was  a  husband's  petition  for  a  dissolution  of 
his  marriage. 
The  questions  left  to  the  jury  were : 

(1)  Has  the  petitioner  been  guilty  of  cruelty  and 
adultery  (which  at  the  trial  was  not  denied)? 
Answer,  Yes. 

(2)  Has  the  respondent  condoned  the  petitioner's 
cmeltyand  adultery ?    Answer,  Disagreed. 

(3)  Mas  the  respondent  been  guiifcy  of  adultery 
with  the  co-respondent  ?    Answer,  Disagreed. 

Jettne,  p.,  declined  to  allow  these  findings  to  be 
recorded  as  a  verdict  and  discharged  the  jury. 

Barnard  applied  for  the  wife's  full  costs.  He 
conteoded  that  if  the  case  was  set  down  again 
for  trial  the  wife  would  be  entitled  to  bnng 
in  all  her  costs  up  to  the  setting  down  of  the  case  the 
second  time  and  to  have  her  bill  taxed,  including  the 
costs  of  tbe  late  triaL  If  she  were  to  elect  to  cmmge 
her  solicitors  the  court  would  be  powerless  to  compel 
them  to  hand  over  her  papers  to  other  solicitors  for 
the  purposes  of  a  new  trial.  Under  rule  158  of  the 
Boles  and  Begulations  applicable  to  this  court  a  wife 
may  file  her  bill  of  costs  for  taxation  as  against  her 
husband,  and  the  registrar  is  bound  to  ascertain  what 
is  a  sufficient  sum  of  mone^  to  cover  the  costs  of  the 
wife  incidental  to  the  heariog  of  the  cause.  Whatever 
the  I  ractice  has  of  late  been,  nevertheless  the  principle 
was  dearly  carried  out  in  Hurley  t.  Hurley  and 
MenzUs,  [1891]  P.  367,  40  W.  B.  Dig.  76.  Until 
a  wife  has  been  proved  guilty  she  is  to  be  presumed 
nnooent,  and  is  entitlea  to  pledge  her  husband's 
credit.  In  Bobertson  v.  Bobertson,  29  W.  B.  880, 
6  P.  D.  119,  the  Court  of  Appeal  held  that  the 
wife  was  entitled  to  her  full  costs,  although  she 
was  found  guilty.  The  rule  giving  a  wife  security 
for  her  costs  is  only  to  prevent  the  necessity  of 
taxation  de  die  in  diem,  as  was  the  practice  in  the  old 
Ecclesiastical  Courts.  The  case  ox  Hurley  v.  Hurley 
and  Menzies  is  bindin|^  upon  the  court,  and  it  is  not 
a  matter  of  discretion  at  alL  The  principle  was 
followed  in  Ddaforce  y.  Ddaforce  and  Driscoll,  [1892] 
W.  N.  68. 

Bargrave  Deane,  K.C.  {PriesUey  with  him),  cited 

(a.)  Beported  by  OiVYNNB  Hall,  Esq.,  Barrister- 
at-Law. 


Walker  v.  Walker,  4  Sw.  and  Tr.  264,  10  W.  B.  Pfbh 
Dig.  21,  and  contended  that  inasmuch  as  there  had 
be^  no  application  for  securilj  for  costs  at  all  in 
this  case  the  husband  could  not  be  liable. 

Jexjnb,  p.,  in  delivering  a  considered  judgmsat, 
said :  In  this  suit  the  husband  charged  the  wife  wii^ 
adultery.  No  application  was  made  by  the  wife  for 
taxation  or  security  for  costs  against  the  hnsbsnd, 
and  it  must,  therefore,  be  assumed  that  she  «u 
in  some  way  enabled  to  bring  her  case  to  a  hsaiing 
without  assistance.  The  case  came  before  me,  sitting 
with  a  spedal  jury,  and,  as  too  frequently  happeoi, 
the  jury  were  unable  to  agree  on  their  verdict, 
and  were  discharged.  Apolication  was  then  made 
that  the  husband  should  be  ordered  to  pay  the  foil 
costs  of  the  wife  in  respect  of  the  abortive  tritL 
Apart  from  the  special  practice  of  this  division  m 
to  a  wife's  costs  in  a  matrimonial  suit,  it  ii 
indisputable  that  such  an  application  was  prematnn. 
As  a  general  rule,  there  can  be  no  order  m 
to  the  costs  of  a  party  in  an  abortive  trial  until 
by  further  proceedings  the  rights  of  the  psitiM 
are  ascertain^.  There  is,  however,  in  this  di?iaiaii, 
as  in  the  Bcdesiastical  Courts  which  previovly 
had  cognizance  of  matrimonial  matters,  a  well- 
recognised  rule  that  a  husband  must  provide  msaoi 
for  ms  wife  to  bring  her  case  to  a  hearing  if  she  ii 
unable  to  provide  such  means  for  herself.  Tbii 
principle  has  given  rise  to  seyeral  rules  by  wludi 
practical  effect  has  been  given  to  it.  The  praetin 
is  that  pendente  lite  an  application  is  made  by  the 
wife  that  the  husband  shall  pay  her  oosts  iacuted 
up  to  the  time  of  the  application,  and  further  piy 
into  court,  or  secure,  a  sum  ettioiated  to  be  suffideot 
to  cover  her  costs  up  to  the  hearing.  A  f  nrtba 
practice  once  existed  that  during  the  trial  the  wife'i 
costs  were  tsxed  de  die  in  diem  and  provided  by  tiu 
husband,  which  has  been  modified  into  a  practice  that 
on  application  a  wife  is  allowed  to  bring  m  her  aotoal 
costs  of  the  days  of  the  trial  as  if  the  husbsnd  hsd 
been  ordered  to  pay  or  secure  them.  Then  sftar 
the  hearing  is  concluded  the  judge  b  to  dedds 
what  costs  shall  be  allowed  to  the  wife,  a  praotiee 
embodied  in  the  159  th  rule.  Tne  usual  prsotiee 
undoubtedly  has  been,  and  is,  to  allow  a  wife  wbo 
has  been  unsuccessful  her  costs,  but  only  up  to  tiie 
limit  of  the  amount  paid  into  court  or  secnnd,  wift 
the  addition  of  sudi  sum  as  may  be  added,  as  abon 
mentioned,  on  account  of  the  prolongation  of  tfae 
trial.  Although  in  Bobertson  t.  Boberteon,  the  viiv 
appears  to  have  been  taken  b;^  the  Court  of  Appesl  thit 
such  limitation  ought  not  in  practice  to  exist,  tb*^ 
case  cannot,  after  l£e  observations  upon  it  of  Lor^ 
Hannen  in  BmUh  t.  Smith,  30  W.  B.  688,  7  P.  D.  S4, 
be  taken  as  an  authority  governing  the  practice  of  tlis 
court  to  its  full  apparent  extent ;  and,  as  far  m  ' 
know,  the  "  usual  order  "  invariably  asked  for  st  ^ 
end  of  a  trial  in  which  a  wife  who  has  had  her  ootf 
secured  is  unsuccessful  carries  a  right  to  the  wifet* 
have  her  costs  only  up  to  the  limit  of  the  amoant 
secured.  There  are  two  decisions  which  carry  fni^ 
the  right  of  a  wife  who  has  had  her  costs  secured,  •» 
with  regard  to  whose  conduct  a  jury  fail  to  sgi«^ 
This  question,  of  course,  could  not  have  arisen  b«p)>* 
1857,  as  before  the  Act  of  that  year,  the  judidil 
system  applicable  in  the  Ecdesiastioal  Coo^ 
as  in  those  of  Equity,  did  not  recognise  tna 
by  jury.  But  in  Hurley  t.  Hurley  and  MeK^ 
it  was  held  by  Collins,  J.,  to  whose  saa^ 
ance   at    that  time    this  division   was   so  gresw 


President,  in  bdaforoe   y.  Del^force    and  Dritc^ 
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68.  I  do  not  jpanfle  to  ontioue  the  diaoretion  which 
those  learned  judges  exeroiBed  in  giving  the  wife  her 
lull  oosts,  and  not  her  oosts  up  to  the  limit  of  seooiity, 
or  to  consider  whether,  if  those  oases  were  in  point, 
I  should  be  bound  to  exercise  my  own  discretion  in 
tlie  same  way.  It  is,  however,  the  foundation  of  the 
peculiar  practice  of  this  division,  with  re^psrd  to  a 
wife's  costs,  that  the  wife  should  be  unable  without 
assistance  from  her  husband  to  bring  her  case  to  a 
hearing,  evidenced  as  that  is  bv  her  applying  for 
payment  of  a  security  for  sud^  costs  before  the 
trial.  As  Lord  Hannen  pointed  out  in  Smith  t. 
Smiiht  it  was  in  1856  exprassly  decided  by  the  full 
oourt,  consisting  of  Lord  Ohelmsford,  Whiteman,  J., 
and  Bir  Oresswell  Oresswell,  in  the  case  of  Keat$  v. 
KeaU  and  MonUzuma,  1  Sw.  and  Tr.  334,  at  p.  358, 
that  if  a  wile  brings  her  case  to  a  hearing 
without  having  previously  taxed  her  oosts 
against  her  husbead,  and  fails,  the  husband 
has  never  then  been  made  liable  for  her 
oosts.  In  the  present  case,  therefore,  if  at  tha  late 
trial  the  wife  had  failed,  she  could  not  have  obtained 
any  oosts  against  her  husband.  But  if  this  be  so,  to 
give  her  costs  would  be  to  treat  her  as  if  she  had 
succeeded,  which  is  to  my  mind  clearly  impossible. 
It  is  true,  as  was  so  strongly  urged  upon  me,  that  a 
wife  must  in  law  be  presumed  to  be  innocent  until 
she  is  proved  to  be  guilty,  but  that  to  my  mind  ha« 
notliing  to  do  with  the  matter.  She  is  an  accused 
woman,  and  her  rights  as  to  oosts  depend  on  the 
question  whether  or  no  that  accusation  is  well-founded, 
a  matter  in  the  present  case  not  yet  determined. 
There  is  no  injustice  done  by  refusing  the  wife's 
application  for  oosts  at  present.  She  has  not  needed 
assistaooe  to  bring  her  case  to  a  hearins.  If  the 
husband  does  not  proceed  to  another  trial,  the  wife 
will  be  entitled  to  ask  for  her  oosts  as^  of  a  proceeding 
abandoned  agsinit  her.  If  she  is  unable  witbout 
assistance  to  proceed  to  another  trial,  there  is  nothing 
to  prevent  her  from  applying  to  tax  her  costs  agaioBt 
her  husband  in  respect  of  such  future  triaL  If  at  the 
next  trial  she  suooeeds,  she  will,  unless  some  special 
reason  prevent  it,  obtain  her  full  costs  of  both  trials. 
I  think,  therefore,  that  the  present  application  by  tbe 
respondent  must  be  refused. 

Solicitors,  lliffe,  Henley,  &  Bweel;  Long  A  Gardner ; 
Bidsdale,  &  Sm. 


<Soutt  of  Avveal. 


From  K  B.  Div.  ) 

(A.  L.  Smith,  M.B.,  and Vaughan  } 


Williams  and  Stirling,  L. JJ. 
FABQiTHABSOir  Bbothebs  &  Go 


July  20. 


V.  Knra  &  Go.  (a.) 


Principal  and  agent — Fraud  of  agent — Sale  of  goods — 
Conduct  of  principal  enabling  agent  to  commit  the 
fraud —  EstoppeU 

The  plaintiffs,  who  were  timber  merchants,  imported 
timber  which  they  warehoused  at  the  docks.  The  timber, 
when  sold  by  them,  was  delivered  to  purchasers  by  means 
of  delivery  orders  addressed  by  the  plaintiffs  to  the  dock 
company.  The  plaintiffs  gave  their  confidential  clerk 
authority  to  sign  delivery  orders  for  the  purpose  of  carry- 
ing through  sales,  and  gave  the  dock  company  notice  to 
honour  delivery  orders  signed  by  him.  The  clerk,  by 
means  of  delivery  orders  signed  by  him  in  fraud  of  the 

(a.)  Reported  by  W.  F.  Babky,  Esq.,  Barrister-at- 
Law. 


plaintiffs,  had  certain  tir/Aejr  at  the  docks  transferred  into 
a  fictitious  name,  and  t?ien  sold  the  tiniller  in  this 
fictitious  name  to  the  defendants,  who  acted  bond,  fide  in 
the  transaction,  and  he  converted  the  purchase-money  to 
his  own  use.  In  a  common  law  auction  against  the 
defendants  to  recower  damages  for  the  conversion  of  the 
timber, 

Hdd,  Stirling,  L. J.,  dissenting,  thai  the  vlaintiffs  had 
by  their  conduct  in  giving  their  clerk  autfiority  to  sign 
delivery  orders  enabled  him  to  commit  the  fraud,  and 
that  therefore  the  loss  must  fall  upon  them* 

Application  for  judnnent  or  a  new  trial  in  an  action 
tried  before  Mathew,  J.,  and  a  jury. 

The  action  was  brought  to  recover  certain  timber 
or  dsmages  for  its  conversion. 

The  plsintiffa  were  timber  merchants,  and  the 
defendants  were  packing-case  manufacturers. 

The  plsintiffs  used  to  import  large  quantities  of 
timbcnr,  which  they  warehoused  at  the  Surrey  Gom- 
merdal  Docdcs. 

When  the  timber  was  sold  to  purchasers  the 
plaintiffii  used  to  sign  transfer  or  delivery  orders 
addressed  to  the  dock  company  directing  them  to 
transfer  the  timber  into  the  names  of,  or  to  deliver  it 
to,  the  purchasers. 

The  plaintiffs  had  an  office  in  the  Gity  of  London, 
and  in  their  employment  they  had  a  confidential 
clerk  named  H.  J.  Gapon.  Gapon's  duties  were  to 
attend  at  the  office  and  to  direct  the  business  in  the 
abtence  of  the  partners,  and  he  had  authority  to 
sell  timber  to  a  limited  amount  to  old  customers  of 
the  plaintifEii'  firm. 

On  the  25th  of  January,  1895,  the  plaintiffs  sent 
the  following  written  authority  to  the  directors  of 
the  Surrey  Gommercial  Docks :  *'  We  hereby  authcniize 
you  to  accept  all  transfer  or  delivery  orders  which 
shall  be  signed  on  our  behalf  by  Mr.  H.  J.  Gapon, 
whose  signature  is  subjoined.  The  company  acting 
also  on  our  signature  as  heretofore.  This  authority 
is  to  remain  in  force  until  expressly  roToked  in 
writing  by  us."    This  document  was  signed  by  the 

eaintifis.  With  it  the  plaint  iff i  sent  the  following 
tter  to  the  manager  of  the  docks :  '*  Dear  Sir, — ^We 
have  made  arrangements  whereby  in  future  Air.  Gapon 
wUl  sign  D/orders  on  behalf  of  and  in  addition  to  the 
other  members  of  the  firm,  and  enclose  our  written 
authority  for  same. — Yours  truly,  Fabquhabsoit 
Bbothebs  &  Go." 

Gommencing  in  1896,  Gapon,  by  means  of  the 
wrongful  exercise  of  his  authority,  i>eipetrated  a 
series  of  frauds,  which  he  carried  on  untQ  1900. 

He  manipulated  the  plaintiffs'  books  in  such  a  way 
as  to  make  it  appear  that  there  was  less  timber  at  the 
docks  than  was  actually  the  case.  This  surplus 
timber  was  dealt  with  by  Gapon  on  his  own  account. 

By  means  of  the  above  authority  he  signed  transfer 
orders  direotiog  the  dock  company  to  transfer  this 
surplus  timber  at  the  docks  into  the  name  of  "J.  T. 
Brown." 

Writing  to  the  defendants,  who  were  not  old 
customers  of  the  plaintiffs,  in  the  assumed  name  oi 
« J.  T.  Brown,  timber  agent,"  from  an  address  in 
Batteisea,  whidi  was  in  reality  a  stationer's  shop,  ha 
stated  that  he  had  a  quaotity  of  timber  known  as 
**  throw  outs  "  for  sale  on  oommiesion  for  a  firm  of 
ladder  builders. 

The  defendants  bond  fide  entered  into  a  series  of 
contracts  for  the  purchase  of  the  timber  from  the 
fictitious  Brown,  paid  him  the  price,  and  obtained 
df^Uvery  of  the  timber  from  the  docks  by  means  of 
delivery  orders  signed  in  the  name  of  Brown. 

The  business  between  Brown  and  the  defendants 

was  throughout  entirely  conducted  by  correspondence. 

^     It  appeared  from  the  evidence  of  witnesses  called 
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Fabquhassov  Bbothbbb  &  Go.  v.  Kino  &  Ck). 


GOXJBT  OF  APFEAIk 


for  the  defenoe  that  the  prioea  paid  by  the  defendants 
were  fair  and  reasonable,  and  it  was  admitted  that 
the  defendants,  in  entering  into  the  oontraots  of 
purohaae,  had  acted  with  perfect  honesty  and  good 
zaith»  and  in  the  ordinary  and  proper  oonrse  of 
business. 

The  learned  judge  asked  the  jury  the  foUowing 
question :  Did  the  plaintifib  so  act  as  to  hold  Capon 
out  to  the  defendants  as  their  agent  to  sell  the  goods  to 
the  defendants  ?  The  jury  answered  tiiis  question  in 
the  negatiye.  The  judge  was  requested,  by  the 
defendants  counsel,  to  put  the  following  question  to 
the  jury:  Had  the  plaintiffs,  by  their  conduct, 
enabled  Capon  to  hold  himself  out  as  the  true  owner, 
or  as  entitled  to  dispose  of  the  goods?  This  he 
refused  to  do.  Upon  further  consideration  the  learned 
judge  entered  judgment  for  the  plaintiflfii  for  £1.200, 
the  agreed  amount  of  damages. 

It  was  agreed  upon  the  appeal  that  the  court 
should  have  power,  if  any  other  question  should  have 
been  left  to  tiie  jury,  to  bay  what  was,  in  point  of  fact, 
the  right  answer  which  should  be  given  to  that  ques- 
tion. 

J.  Lawaon  WaUon,  K.C,  {OdbdbS  with  him),  for  the 
defendants.— The  learned  judge  did  noc  leave  the 
right  questioQ  to  the  jury.  It  was  not  suggested  that 
the  plaintifiEfl  so  acted  as  to  hold  out  Capon  to  the 
defendants  as  their  agents  to  sell  the  timber.  The 
defendants  did  not  know  that  Capon  was  the  agent  of 
the  plaintiff^.  Tbe  rignt  question  for  the  jury  was 
the  one  which  the  learned  judge  refused  to  put: 
BamazoUi  v.  Bowrimg,  8  W.  B.  114.  7  C  B.  N.  S.  851. 
The  propositien  upon  which  the  defendants  rely  it 
that  where  one  of  two  innocent  persons  must  suffer 
from  the  fraud  of  a  third  person,  he  shall  suffer  who 
has  enabled  such  third  person  to  commit  the  fraud : 
Emder$<mY.  WUlicmB,  43  W.  R.  274,  [1896]  1  Q.  B. 
621 ;  Boot  V.  French,  13  Wend.  N.  Y.  Supr.  Ct.  670. 
If  the  plaintiffs  did  so  act  as  to  enable  Capon  to  hold 
himself  out  as  entitled  to  dispose  of  the  goods,  the 
plaintiff^  are  estopped  as  against  the  defen£nt8,  who 
are  innocent  purchasers,  from  denying  Capon's 
authority.  It  is  not  necessary  that  the  plaintiffs 
should  hold  out  Capon  as  so  entitled.  There  was  no 
holdmg  out  in  BamazoUi  v.  Bouning.  The  defendants 
are  therefore  entitled  to  judgment. 

He  also  referred  to  Pickering  v.  Busk,  16  Bast  38; 
Cooke  V.  Eahelby,  36  W.  E.  629,  12  App.  Cas.  271 ; 
BroMeshy  v.  Temperance  Permanent  Building  SocUty, 
43  W.  B.  606,  [1896]  A.  C.  173. 

Jos^h  Walton,  K.C.,  and  W.  Whately,  for  the 
plaintms.— There  was  in  this  case  no  holding  out  of 
Capjn  by  the  plaintiffs  to  the  defendants  as  having 
authority  or  as  entitled  to  sell  this  timber.  The  only 
holding  out  by  the  plaintiffs  was  to  the  dock  com- 
pany by  reason  of  the  authority  iciven  to  the  company 
to  act  upon  transfer  and  delivery  orders  signed  by 
Capon.  Mere  negligence  in  the  custody  or  manage- 
ment of  one's  own  property  does  not  of  itself  raise  an 
estoppel  unless  there  has  been  a  holding  out :  Schol- 
field  V.  Lord  Londeeborough,  46  W.  B.  124,  [1896]  A.  C. 
614.  The  owner  of  property  who  has  given  a  thief 
the  opportunity  of  stealing  it  can  recover  it  from  a 
bond  fide  purohaier  for  value.  There  must  be  a  hold- 
ing out  which  is  the  proximate  cause  of  the  loss : 
Bank  of  Ireland  v.  Evans'  Tnuteeiy  3  W.  E.  673,  5 
H.  L.  Cas.  389 ;  8vfan  v.  North  British  Australasian 
Co.,  11  W.  E.  862,  2H.  &C.  176;  Mayor,  Ac.  of 
Merchants  of  the  Staple  of  England  v.  Bank  of  England, 
36  W.  E.  880,  21  Q.  B  D.  160.  In  Henderson  v. 
Williams  there  was  a  holding  out,  and  all  the  judges 
decided  the  case  upon  that  footing.  The  giving  of  the 
authority  to  Cai>on  to  sign  d^ivery  orders  was  not 
the  proximate  cause  of  the  loss.    The  fraud  of  Capon 


intervened  and  waa  the  proximate  cause.  Ospon 
merely  abused  his  author!^  by  stealing  the  timber. 
Ic  is  like  entrusting  the  key  of  a  safe  where  valuable 
documents  are  kept  to  a  person  who  subsequeaUj 
steals  them :  Bechuanakmd  Exploration  Co.  v.  Londmi 
Trading  Bank,  [1898]  2  a  B.  668,  47  W.  E.  Dig.  29. 
If  the  stat<iment  in  Boot  v.  FrencJt,  which  was  quoted 
by  Lord  Halsbury  in  Henderson  v.  WiUiams,  is  t*iat 
mere  carelessness  is  enough  to  raise  an  estoppel,  it  ia 
too  wide.  [A.  L.  Sioth,  M.B.,  referred  to  Nash  v. 
De  FrevtOe,  48  W.  E.  434.  at  p.  436.  [1900]  2  Q.  B. 
72,  at  p.  82.]  That  statement — that  whenever  one  of 
two  innocent  persons  muat  suffer  by  the  aots  of  a 
third  person,  he  who  has  enabled  such  third  persoo 
to  occasion  the  loss  must  sustain  it — ^is  taken  from 
the  dictum  of  Ashurst,  J.,  in  Lickbarrow  t.  Mason, 
2  T.  B.  63,  and  is  two  wide.  Nor  was  there  any 
entrusting  of  the  timber  or  of  the  indicia  of  title  to 
Capon.  If  tiie  pUuntiffi  had  signed  the  transfer 
orders  to  Brown  they  would  have  entrusted  the 
timber  to  him,  that  is,  to  Capon.  There  must  be  an 
entrusting  in  fact,  not  a  mudnlent  taking  of  the 
timber  by  Capon.  The  Factor's  Acts  are  the  high- 
water  mark  of  the  doctrine  of  entrusting.  Thoie 
Aots  were  passed  to  amend  the  common  law.  In 
Lamh  v.  Attenborough,  10  W.  E.  211,  1  B.  &  S.  881. 
the  &cts  were  verv  siniilar  to  the  present  case,  and 
yet  the  court  held  that  the  Factor's  Aots  did  not 
protect  the  person  with  whom  the  plaintiff's  clerk 
had  fraudulently  deposited  the  dock  warrants.  It 
would  be  strange  if.  notwithstanding,  the  ooort 
should  hold  that  the  defendants  were  protected  at 
common  law,  Johnson  v.  Credit  Lyonnais,  26  W.  B. 
196.  3  C.  P.  D.  32,  it's  a  strong  authority  in  favour 
of  IJie  plaintiffs.    The  judgment  was  therefore  ri^t 

J,  Lawson  Walton,  K.C,  in  reply. — In  theoaiei 
like  Batik  of  Ireland  v.  Evans'  Charities  the  persoe 
who  committed  the  fraud  was  merely  entrusted  with 
the  custody  of  the  seal,  or  whatever  the  property 
might  be.  He  was  not  authorized  to  do  any  act  with 
it.  In  the  present  ca«e  Capon  was  authorized  to  do 
a  certain  duuM  of  aots,  ana  abuied  hie  authority  in 
that  respect,  whereby  an  innooent  person  suffered 
loss.  The  fraud  of  Capon  wai  the  prozioiate  cauie 
of  the  loss.  Pickering  v.  Busk  is  in  point.  Entrust- 
ing possession  of  the  goods  ia  not  necessary  ;  control 
over  the  goods  is  sufficient.  The  real  quesdon  ii 
whether  Capon  had  the  dominioa  over  the  gopds  so 
that  he  could  dispose  of  them,  dearly  he  had.  The 
authority  to  him  to  sign  transfer  and  delivery 
orders  as  if  he  was  a  partner  in  the  firm  gave  him 
the  dominion  or  control  over  the  goods  whioh 
directly  caused  the  loss.  Dyer  v.  Pearson,  3  B.  &  C. 
38;  Vickers  v.  Hertz,  L.  B.  2  Sc  &  D.  113,  19 
W.  E.  H.  L.  Dig.  16. 

A.  L.  Bmith,  M.E.-— This  is  an  action  of  detinue 
aud  conversion  tried  before  Mathew.  J.,  and  a  special 
jury.  The  learned  Judge  lefc  a  question  to  thejuzT 
which  was  answerea  adversely  to  tbe  defendants,  ana 
he  thereupon  entered  judgment  for  the  plaintiffii  for 
£1,200,  the  agreed  amount  of  damages.  The 
defendants  now  move  for  judgment  or  a  new  trial, 
contending  that  the  right  ques  ion  was  not  put  to  the 
jury,  and  it  has  been  agreed  between  the  parties  that 
we  shall  have  power  to  say,  not  merely  what  is  the 
proper  question  that  should  have  been  put  to  the 
jury,  but  what  on  the  facts  is  the  right  answer  to  be 
given  to  that  question. 

The  plaintids.  who  are  timber  merchants,  complain 
that  the  defendants  have  detained  from  them  and  coo- 
verted  to  their  own  use,  durin^^  a  period  extending 
over  four  years,  divers  quantities  of  small  lots  of 
timber,  the  agreed  value  of  which  has  been  taken  at 
£1,200.    It  appears  that  the  plaintiffs  are  importers 
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of  timber,  hftying  an  offioe  in  the  City  of  Londos, 
and  they  stored  the  timber  whioh  they  imported  at 
the  Bnrrey  Cocnmerdal  Docks  in  their  own  names. 
The  timber,  when  sold  to  a  parohaser,  was  handed 
over  to  him  by  means  of  a  delivery  order  signed  by 
the  plaintifftf  and  addressed  to  the  dock   company. 
This  was  the  mode  of  transacting  business  followed 
down  to  the  25th  of  September,  1895,  when  a  change 
was  made.    The  plaint^Bh  bad  in  their  employment  a 
oonfideDtial  clerk  named  Capon,  and,  as    unfortu- 
nately somHames  happens,  this  clerk  turned  out  to  be 
a  roffoe.    On  that  day  the  plaintiffs  sent  an  authority 
to  the  directors  of  tbe  dock  company  to  accept  all 
transfer  or  delivery  orders  signed  oy  Capon  on  their 
behalf,  and  at  the  same  time  they  sent  a  letter  to  the 
dook^   manager  telling  him   that   they  had   made 
arrangements  whereby  in  future  Capon  would  sign 
delivery  orders  on  behalf  of,  and  in  addition  to,  the 
other  members  of  the  firm.    Those  are  most  important 
documents.    Nothing  could  possibly  be  larger  than 
the  authority  so  given  to  Capon  as  to  getting  the 
timber  out  of  the  docks.    It  was  a  plenary  authority 
without  stint  or  limit  given  to  Capon  to  sign  delivery 
otden  addressed  to  the  dock  company  directing  them 
to  hand  over  the  timber  to  any  one  whom  Cap  m 
designated.    Under  that  authority  Capon  could  have 
signed  delivery  orders  to  transfer  the  timber  into  the 
name  of  any  oue  he  pleased.    He  had  carte  blanefie 
in  that  respect.    I  should  have  thought  that  any 
person   of   ordinary  prudence  would   have  paused 
before  handiog  over  toe  control  of  his  goods  to  a 
clerk  in  that  way.    Armed  with  this  power,  Cap'^n 
committed  frauds  both  upon  the  plaintiffs  and  the 
defendants.     He  cheated  them  both.      He  signed 
delivery  orders  for  these  small  lots  of  timber  and  then 
sold  them  to  the  defendants.    It  is  admitted  that  the 
defendants  purchased  the  timber  bond  fide,  honestly 
believiog  that  .Capon,  who  was  acting  in  the  name  of 
Brown,  had  authority  to  sell  it,  and  that  the  sale  wa« 
in  the  ordinary  course  of  business.    The  defendants' 
honesty  is  admitted.     These  are  the  facts.    At  the 
trial  Mathew,  J.,  put  one  qu<»stion  to  the  jury  and 
declined  to  put  any  other.    The  questioD  which  was 
put  to  the  jury  was  this :  Did  the  plaintiffs  so  act  as 
to  hold  Capon  out  to  the  defendants  as  their  agent  to 
sell  the  goods  to  the  defendants  P     Tnat  question 
could  only  be  answered  in  one  way — ^that  is  to  say 
the  way  in  which  it  was  answered:   Was  that  the 
right  question  to  ask  the  jury?     I  do  not  think 
so.     The  right  question  to  ask  the  jury  upon  the 
facts  here  is  this  :  Did  the  plaintiffs  by  their  con- 
duct enable  Capon  to  hold  himself  out  as  the  owner 
of  the  goods  so  as  to  enable  him  to  dispose  of  them  f 
That  question  ought  to  have  be^put  to  the  jury. 
The  next  matter  to  consider  is :  What  is  tbe  right 
answer  to  give  to  that  question?     In  my  opinion 
the  answer  ought   to    be    in  the  affirmative,  and 
judgment  should  be  entered  for  the  defendants.    Tiie 
law  upon  the  pomt  as  to  which  of  two  innocent 
persons  mn^t  suffer  from  the  fraud  of  a  third  person 
has  g^ven  rise  to  a  good  deal  of  discussion.    I  myself 
laid  down  a  proposition  in  Ncuh  v.  De  Frevxlle  which 
I  think  is  good  law,  subject  to  a  limitation.    In  that 
case  I  said :   **  It  is  a  well-known  principle  of  law 
th«t  whenever  one  of  two  innocent  persons  must 
suffer  by  the  acts  of  a  third  perion,  he  who  has 
enabled  such  third  person  to  occasion  the  loss  must 
sustain  it."    That  is  merely  repeating  what  was  laid 
dotvn    by   Ashurst,    J.,    in    Lideharrow    v.    Maeon. 
The  act,  however,  which  enables  the  third  person 
t<>   oocasion    the    loss    must   be   one    immediately 
connected  with  the    fraud  which   is    the  came   of 
the  loss.     In  the  present  case  the  plaintifh  gave 
an  authority  to  the  dock  company  to  honour  all 
transfer  or  delivery  orders  signed  by  Capon.    Shortiy 


after  that  was  given  Capon  began  to  sign  transfer  or 
delivery  orders  to  the  dock  company  to  transfer 
certain  timber  to  the  order  of  Browo,  who  was  a 
fictitious  person.  Having  thus  got  the  timber  into 
the  name  d  Brown,  he  uen,  in  the  name  of  Brown, 
directed  the  company  to  transfer  the  timber  to  the 
order  of  tiie  defendants,  who  thereupon  took  delivery 
of  it  and  paid  the  fictitious  Brown  for  it.  Upon 
these  facts,  can  it  be  denied  that  the  plaintiffs  by  meir 
conduct  enabled  Capon  to  hold  himself  out  as  th<« 
owner  of  the  goods  so  as  to  enable  him  to  dispose  of 
them  ?  Without  the  authority  of  the  25th  of  January, 
1895,  Capon  could  not  have  signed  the  delivery 
orders  and  could  not  have  acted  as  he  did.  The 
authority  of  the  25  th  of  January  direotiy  enabled 
Cftpon  to  commit  the  fraud.  As  to  the  contention 
that  the  fraud  of  Capon,  and  not  the  authority  of  the 
2dth  of  January,  was  the  proximate  cause  of  the  loss,  I 
would  point  out  that  the  rule  as  to  which  of  two 
innocent  persons  should  suffer  for  a  loss  occasioned  by 
the  act  of  a  third  person  can  only  come  into  operation 
when  there  is  a  fraud  committed  by  the  third  person ; 
and  if  the  contention  put  forward  is  correct,  we  may 
ai  well  run  our  pen  through  the  rule.  In  VtcherB  v. 
Hertz  the  Lord  Chancellor  (Lord  Hatherley)  said: 
"When,  however,  one  person  arms  another  with  a 
symbol  of  property  he  should  be  the  sufferer,  and  not 
the  person  who  gives  credit  to  the  operation  and  is 
mi«led  by  it"  ^en  in  He/nderecn  v.  WiUiame  Lord 
Halsbury  said :  "  I  think  that  it  is  not  undesirable  to 
refer  to  an  American  authority — whioh  I  observe  was 
quoted  in  the  case  of  Kingeford  v.  Merry ^  5  W.  B.  151, 
1 H.  &  N.  503— J5oo<  V.  French  in  which,  in  the  Supreme 
Court  of  New  York,  Bavage,  C.J.,  makes  observations 
which  seem  to  me  to  be  well  worthy  of  consideration. 
Speaking  of  a  bond  fide  purchaser  who  has  purchased 
tiie  property  from  a  fraudulent  vendor  and  given 
value  for  it,  he  says :  '*  He  is  protected  in  doing  so  on 
tbe  principle  just  stated,  that  when  one  of  two  inno- 
cent persons  must  suffer  from  the  fraud  of  a  third,  he 
shall  suffer  who,  by  his  indiscretion,  has  enabled  such 
tbird  person  to  commit  the  fraud."  The  result  is 
th«t,  upon  the  facts  of  this  case,  the  question  which, 
as  I  have  stated  above,  should  have  been  put  to  the 
jury  must  be  answered  in  the  affirmative,  and  the 
verdict  and  judgment  must  now  be  entered  for  the 
defendants. 

Vauohan  Williaks,  L.J.— I  am  of  the  same 
opinion.  The  case  seems  to  me  to  be  a  difficult  one, 
and  I  think  it  is  important  to  endeavour  to  draw  with 
some  precision  the  line  between  the  authorities  on  the 
one  side  and  on  tbe  other.  Perhaps  the  best  way  of 
effecting  that  object  will  be  to  state  first  what  in  my 
judgment  are  the  facts  of  the  case,  and  then  to  state 
thA  legal  position  resulting  from  those  facts. 

The  plaintifb  kept  a  large  stock  of  timber  at  the 
Surrey  Oomm<«rc\al  l)ockfl,  and  they  gave  authority  to 
the  dock  company  to  honour  all  transfer  and  delivery 
orders  relating  to  their  timber  signed  b^  their  con- 
fidential clerk.  Capon,  as  if  they  were  signed  by  a 
member  of  the  firm.  Capon  signed  various  transfers 
of  lots  of  timber  into  tbe  name  of  Brown.  He  did  this 
for  tbA  purpose  of  carryirg  out  sales  which  he  had 
effected  with  the  defendants,  and  he  gave  the  defend- 
ants f^elivery  « rders  in  the  name  of  Brown.  The 
dAfendants  in  good  faith  duly  paid  Capon  in  the 
name  of  Brown  for  the  timber  in  question,  and 
they  received  the  timber  from  the  dock  company 
by  me«ns  of  the  dehvery  orders.  In  my  opinion 
tbe  effect  of  these  facts  is  this:  that  the  plaintiffs 
entrusted  Capon  with  the  power  of  transferring 
the  timber  standing  in  the  name  of  the  firm  to  any 
order  that  he  chose,  but  they  only  authorized  him  to 
make  such  transfers  for  tlie  purpose   of   sales  to 
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oostomen  of  the  firm,  and  Oapon,  contrary  to  hu 
authority,  exeroifled  the  power  of  making  transfers 
for  the  purpose  of  carryiog  through  sides  efi^oted  by 
him  in  frand  of  his  employers  in  uie  name  of  Brown. 
That  is  to  say,  the  plaintifb  for  their  own  conyenienoe 
entrusted  Oapon  with  the  power  of  placing  timber  in 
the  names  of  persons  other  than  their  customers,  or, 
in  other  words,  they  gaye  him  the  power  which 
enabled  him  to  commit  the  fraud  which  he  did  commit. 
They  gaye  him  thai  power  for  the  purpose  of  carrying 
through  sales,  though  not  for  the  purpose  of  carrying 
through  those  sales  which  in  fact  he  did  carry  through. 
The  plaintiffs  did  something  more  than  merely  place 
the  timber  in  the  custody  of  Oapon — they  enabled  him 
to  transfer  the  timber  from  their  name  into  other 
names  for  the  purpose  of  carrying  throu^^h  sales. 
They  not  only  gaye  him  the  key  of  a  box,  but  they 
authorized  him  to  deal  with  the  goods  in  the  box. 

The  general  principle  which  underlies  this  oUss  of 
cases  is  that  which  was  laid  down  by  Ashurst,  J.,  in 
Lickbarrow  y.  Mcuon — ^namely,  that  "  whereyer  one  or 
two  innocent  persons  must  suffer  by  the  acts  of  a 
third,  he  who  has  enabled  such  third  person  to 
occasion  the  lots  must  sustain  it.*'  Notwithstanding 
obseryations  of  Lord  Hal^bury  in  Henderson  y. 
Williama,  where  he  refers  to  the  wide  proposition  laid 
down  by  Sayage,  C.J.,  in  Roaiy,  French,  it  must  be 
admitted,  haying  regard  to  all  the  authorities,  that 
that  proposition  was  stated  in  too  wide  terms.  The 
cases  show  that  there  must  be  some  limitation  placed 
upon  it.  Sometimes  it  is  said  that  the  conduct  which 
is  the  basis  of  the  estoppel  must  be  in  the  same 
tranf  action,  and  must  be  tue  proximate  cause  of  the 
fraud,  or  the  proximate  cause  of  the  loss.  In  other 
cases  it  is  said  that  it  must  be  the  effectiye  or 
proximate  cause  of  the  loss.  But,  at  any  rate,  there 
are  plenty  of  cases  to  shew  that  it  is  necessary  to  qualify 
in  some  way  the  general  terms  of  the  dictum  of 
Ashurst,  J.  The  conclusion  at  which  I  haye  arriyed  is 
that  one  ought  neyer  to  say  that  a  person  has,  within 
the  meaning  of  the  rule,  enabled  the  third  person  to 
occasion  the  loss  or  commit  the  fraud,  unless  the  act 
which  he  did  is  an  act  which  he  intended  to  be  aoted 
upon  by  somebody.  For  instance,  suppose  that  in 
Brocklesby*8  ocue  the  father  had  simply  entrusted 
his  son  with  the  deeds  to  take  care  of,  and  the  son 
had  thereupon  used  them  for  a  fraudulent  purpose,  that 
would  not  haye  been  within  the  rule,  for  on  that  f>'ippon- 
tion  the  father  would  not  haye  done  an  act  which  he 
intended  to  be  acted  upon.  But,  in  point  of  fact,  in  that 
esse  the  father  handed  the  deeds  to  his  son  not  simply 
that  he  might  take  care  of  them,  but  that  he  might 
raise  money  on  them ;  and  that  brought  the  case 
within  the  rule.  In  the  present  case  the  power  which 
the  plaintiffs  gaye  Oapon  was  a  power  to  make 
transfers  and  issue  deliyery  orders  for  the  express 
purpose  of  carrying  out  sales.  They  meant,  of  course, 
that  the  sales  should  be  made  on  their  account,  but  the 
object  of  the  power  was  that  the  sales  should  be 
carried  out.  The  mode  of  working  was  tiiat  the  dock 
company  should  reoeiye  instruotioiis  from  time  to 
time  from  the  confidential  clerk  to  transfer  timber 
from  the  name  of  the  firm  into  the  name  of  somebody 
else.  In  these  circumstances  it  seems  to  me  that  this 
case  18  iu  the  same  position  its  Henderson  y.  Williams* 
In  my  opinion  we  ought  not  to  treat  this  case  as  if 
the  sale  to  the  defendants  were  something  independent 
of  the  power  conferred  by  the  plaintiffSs  on  their  cleik, 
but  to  treat  it  as  if  that  sale  were  a  dealing  with  the 
goods  ia  pursuance  of  that  power,  though  not  in 
pursuance  of  the  clerk's  authority  as  agent  for  the 
plaintiffs.  With  regard  to  the  question  how  this  case 
ought  to  haye  been  left  to  the  jury,  I  think  that  the 
proper  question  to  put  to  the  jury  is  that  stated  by  Lord 
Tenterden  in  Dyer  v.  Pearaon— yiz.,  whether  A.  had 


by  his  conduct  enabled  B.  to  hold  himself  out  to 
the  world  as  haying  the  property  as  well  as  posses- 
sion of  the  goods. 


Stirling,  L.  J. — I  am  unable  to  arrive  at  the  i 
conclusion  as  the  other  members  of  the  oourt.   Ia 
my  opinion  the  judgment  of  Mathews,  J.,  is  right 
This  is  not  a  case  under  the  Factors  Acta,   but^  under 
the  common  law.      The  rule  at  oommoa  law  is  well 
stated  by  Blackburn,  J.,  in   Cole  y.   Narih-Weslm 
Bank,  L.  B.  10  0.  P.  354,  at  p.  362,  23  W.  B.  Big. 
186:    *<At  common  law  a  person  in  possession  of 
goods  could  not  oonfer  on  another,  either  by  sale 
or  by  pledee,  any  better  title  to  the  goods  than 
he  himself  had.     To  this   general  rule  there  was 
an    exception  of  sales    in    market    oyert,  and  a& 
apparent  exception  where  the  person  in  possessioa 
had  a  title  defeasible  on  acoount  of  frand.    Bat  the 
general  rule  was  that,  to  make  either  a  s%le  or  a 
pledge  yalid  against  the  owner  of  the  goods  sold  or 
pledged,  it  must  be  shown  that  the  seller  or  pledger 
had  authority  from  the  owner  to  sell  or  pledge,  as  the 
case  might    be.      If  the  owner  of  the  goods  bad 
so  acted  as  to  clothe  the  seller  or   pledger  witli 
apparent    authority   to    sell    or  pledge,  he  was  at 
common  law  precluded,  as  against  those  who  wen 
induced    bond    fide   to    act   on   the    faith    of   that 
apparent   authority,    from    denying   that    he   had 
giyen   such   an  authority,    and    the    result   as   to 
them  was  the  same  as  if  he  had  really  giyen  it.    Bat 
there  was  no  such  preclusion  as  against  those  who  bad 
notice  that  the  real  authority  was  liaodted     And  the 
possession  of  bills  of  lading  or  other  documents  of 
title  to  goods  did  not  at  common  law  oonfer  on  the 
holder  of  them  any  greater  power  than  the  possessioa 
of  the  goods  themsdyes.**    In  the  present  case  there 
was  no  sale  in  market  oyert ;  it  was  not  a  case  of  s 
person  in  possession  haying  a  title  defeasible  on 
account  of  fraud.    Capon,  who  made  the  sale  to  the 
defendants,  made  it  without  authority.    Tue  oolf 
question  is  whether  tiie  case  comes  within  tftie  exception 
referred  to  by  Blackburn,  J.,  as  to  the  owner  df  the 
goods  haying  so  acted  as  to  clothe  the  seller  with 
apparent  authority  to  sell  the  goods.     Upon  tiiis 
point  many  authorities  haye  been  referred  to.    The 
two  most  important  are  Johnson  y.  CrSdii  LyomaU 
and  Henderson  y.    WiUiams.    Both  are  decisions  a 
this  court,  and  are  therefore  binding  upon  us.  Taking 
first  t^®  oa'«  o^  Johnson  y.  CrSdit  Lyonnais,  which  w 
the  eanisitin  point  of  date,  the  facts  of  that  case  aie 
shortly  stat^Mi^  the  headnote.     H.,    a   merohant 
dealing  in  tobacco  tffid  a  broker  in  that  trade,  bad 
fifty  hogsheads  of  that  Sftiele  lying  in  bond  in^ 
name  in  the  K.  dock.    The  ^Bt^irrants  for  them  hsa 
been  issued  to  him.    The  plaintiff  bought  the  tobao^ 
from  H.  and  paid  for  it,  but  he  left  the  Srjok  wananw 
in  the  possession  of  H.,  and  took  no  steps  €!?  hayea^ 
change  made  in  the  books  of  the  dock  comply  ^  *^ 
tbe  ownership  of  the  tobacco.  H.,  bemg  the  olltfi'**"** 
owner  of  the  tobacco,  fraudulently  obtained  >^^^^?^ 
on  the  pledge  of  a  portion  of  the  tobacco  fromVr^ 
defendwts  respectiyely,  and  handed  to  them  the  dooi 
warrants.    Both  the  defendants  acted  in  good  faith, 
f»nd  took  fresh  dock  warrants  from  the  dock  oooapany.i 
It   was  held  that  the  conduct  of   the  platntuF  inl 
leaving  the  indicia  of  title  in  H.'s  hands,  and  thusl 
enabling  him  to  obtain  adyances  on  the  security  or  | 
the  goods,  was  not  such  as  to  disentitle  the  plaintiff 
to  reooyer  their  yalue  from  the  defendants.    Coickburn, 
0. J.,  in  deliyering  judgment,  referred  to  the  ^^^^^1  ^ 
ttes,  including  the  case  of  Dyer  y.  Pearson,  and  said  [o 
C.  P.  D.,  at  p.  40)  :—*•  Sitting  here  in  a  Oourt  of  ApjMW, 
I  feel  myself  at  liberty  to  say  that  these  suthoritjes 
fail  to  satisfy  me  that  at  common  law  the  leavipK  bf 
a  yendee  of  goods  bought  or  the  documents  of  ti^^  '^ 
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the  hands  of  the  vendor  till  it  suited  the  oonyezdenoe 
of  the  former  to  take  poascasion  of  them,  would  on  a 
ftaudulentsale  or  pledge  by  theparty  so  possessed  divest 
the  owner  of  his  property  or  estop  him  from  atsertiog 
his  right  to  it.  If  this  had  been  so,  there  would  have 
been,  as  it  seems  to  me,  no  neoessity  for  giving  effect 
by  statute  to  the  authorised  sale  of  goods  by  a  factor." 
I  pause  here  to  say  that  a  forcible  observation  was 
made  by  Mr.  Joseph  Walton,  when  he  called  attention 
to  the  case  of  Lamh  v.  AUenhorougkt  a  case  almost 
io  distinguishable  in  its  facts  from  the  present  case. 
In  that  case  the  clerk,  who  was  the  plaintiff's  servant, 
and  who  had  autbority  to  sign  delivery  orders  in  his 
master's  name,  fraudulently  pledged  the  goods  and 
signed  delivery  orders ;  and  it  was  held  that  the 
Factors  Acts  did  not  anply  so  as  to  protect  the  person 
with  whom  the  goods  had  been  pledged.  How 
extraordinary  it  would  be  if  the  pledgee  could  justify 
under  the  common  law  of  Bnglaud  apart  from  the 
Factors  Act,  which  was  pasMd  for  the  express 
purpose  of  remedying  the  common  law.  Betuming  to 
the  case  of  Johnson  v.  Cridit  LyonnaU^  Gockbum,  C.J., 
further  on  said :  *'  It  would  be  to  carry  this  doctrine 
much  too  far  to  apply  it  where  advantage  has  been 
taken  of  a  man's  remissness  in  looking  alter  his  own 
interests  to  invade  or  encroach  upon  his  rights,  in  the 
absence  of  knowledge  on  his  part  of  tlie  thing  done, 
from  which  his  assent  to  it  could  reasonably  be 
impUed." 

I  proceed  now  to  contrast  that  with  the  case  of 
Eendttion  v.  WilltatM.  There  the  owner  of  goods  at 
a  warehouse  was  induced  by  the  fraud  of  F.  to  place 
the  goods  at  the  disposal  of  F.  by  a  transfer  order 
addressed  to  the  warehouseman.  F.  then  sold  the 
goods  to  an  innocent  purchaser,  who,  before  con- 
cluding the  contract,  sent  to  the  warehouseman  to 
ascertain  if  the  goods  were  at  F.'s  order.  The  ware- 
houseman replied  that  the  goods  were  at  F.'s  order, 
and  that  he  would  hold  them  for  the  purchaser  on 
receipt  of  F.'s  transfer  order.  Thi>re  were  two  points 
taken  on  behalf  of  the  purchaser  in  tbat  case,  but 
the  one  material  to  the  present  case  is  that  the  owner 
of  the  goods  had  conferred  on  F.  full  power  to 
dispose  of  them,  and  had  held  him  out  as  having  such 
power,  and  that  therefore  F.  was  capable  of  giving  a 
good  title  to  the  goods.  In  that  case  Lord  ^ilsbury, 
after  quoting  the  passage  from  the  judgment  of 
Savage,  C.  J.,  in  the  American  case  which  has  been 
referred  to,  said:  "  It  appears  to  me,  therefore,  that 
when  once  the  correspondenoe  is  looked  at  upon 
which  these  goods  were  committed  to  Fletcher,  to  his 
order  and  disposition,  and  Fletcher  was  invested  with 
ft  full  power  of  disposition,  it  is  impossible  to  argue 
t^t  tlus  was  not  a  holding  out  by  the  true  owner  of 
the  ffoods  of  Fletcher  as  capable  of  giving  a  good 
title/'  The  plaintiffs  in  the  present  case  did  not  hold 
out  Capon  as  capable  of  giving  a  good  title  to  the 
timber.  They  gave  authority  to  the  dock  company 
to  accept  Capon's  delivery  orders,  but  they  dia  not 
authorize  the  dock  company  to  communicate  that  to 
anyone.  They  did  not  authorize  Capon  to  hold  him- 
self out  as  having  authority  to  deal  with  the  goods  at 
alL  The  case  does  not,  in  my  opinion,  come  within 
the  judgment  in  ^en(2er«anv.  IFi'^tanM.  The  plaintiffs 
knew  nothing  of  the  transfer  of  the  goods  into  the 
name  of  Biown,  nor  of  the  sale  of  the  ^oods.  I  think 
that  Hie  case  would  be  the  same  if  Capon  had 
transferred  the  goods  into  his  own  name,  got  delivery 
of  them,  and  sold  them. 

I  must  also  deal  with  the  question  of  negligenoe. 
That  question  was  raised  in  Johnson  v.  (JridU  Lyonnais, 
and  Cockbum,  C.J.,  at  p.  40,  says  :  «  That  the  plain- 
tiff, in  omitting  to  have  the  ffoods  transferred  to  his 
own  name,  and  to  have  the  dock  warrants  delivered 
over  to  him,  was  warning  in  common  prudence,  in 


other  words,  was  guilty  of  negligence,  I  cannot  bring 
myself  to  doubt."  Then,  on  p.  42,  he  says :  *'  But 
whether  this  neg^ligence  of  the  plaintiff  will,  under  the 
droumstances,  give  to  the  defendants  any  ground  of 
complaint  which  can  be  enforced  in  point  of  law  is  a 
very  different  question.  Negligence,  to  afford  a 
ground  of  action  to  one  who  has  suffered  from  it, 
must  have  reference  to  some  duty  which  the  party 
guUty  of  the  negligence  owed  to  him.  The  law  is,  in 
my  opinion,  correctly  stated  by  Blackburn,  J.,  in 
Swan  V.  North  British  AustnUasian  Co,,  where,  after 
referring  to  what  was  said  by  Parke,  B.,  in  Freeman 
V.  Cooke,  2  Exch.  654,  namely,  that  '  negligenoe,  to 
have  the  effect  of  estopping  the  party,  must  be  the 
neglect  of  some  duty  cast  upon  the  person  guUty  of 
it/  hegoes  on  to  say :  *  This,  lapprehend,  is  atrueand 
sound  principle.  A  penon  who  does  not  look  up  his 
goods,  which  are  oonsequently  stolen,  may  be  said  to 
be  negligent  as  regards  iiimself ;  but,  inasmuch  as  he 
neglects  no  duty  which  the  law  casts  upon  htm,  he  is 
not,  in  consequenee,  estopped  from  denying  the  title 
of  those  who  may  have,  however  innocently,  purchased 
those  goods  from  tlie  thief,  except  in  market  overt' 
The  same  principle  could  obviously  apply  to  the 
case  of  goods  fraudulently  sold  or  pledged  by  a 
person  left  in  possession  of  them.  The  rule  thus 
laid  down  is  applicable  here.  The  plaintiff  may 
have  been  negligent,  and  his  negligence  may  have 
brought  on  the  defendants  the  loss  of  the  money 
they  have  advanced.  But  the  plaintiff  owed  no 
du^  to  the  defendants— at  least,  no  duty  which 
the  law  can  recognise— either  as  individuals  or 
as  members  of  the  general  public."  That  judgment 
was  concurred  in  by  the  other  members  of  the  court. 
On  the  points  to  which  I  have  referred,  Bramwell, 
L.J.,  added  nothing ;  and  Brett,  L.J.,  said:  *'  If  the 
plaintiff  was  guilty  of  no  negligenoe  and  did  not  give 
either  authority  or  ostoosibTe  authority  to  Hoffman 
to  pledge  the  tobaooo,  the  defendants  cannot,  I  think, 
be  protected  by  any  principle  of  law  independent  of 
the  statutes " ;  and  he  oame  to  the  conclusion  that 
there  was  no  such  negligenoe  as  would  prevent  the 
plftin^iff  from  succeeding.  It  seems  to  me  that  in 
the  pf  esent  case  the  pii»i"*»ffi»  owed  no  duty  to  the 
defendants  or  to  the  general  public.  I  come  to  this 
conclusion  with  great  diffidence,  seeing  that  my 
brethren  have  come  to  a  different  conclusion.  I  am 
far  from  saying  that  the  law  is  even  now  in  a  satis- 
factory state.  That  it  was  not  in  former  times  in  a 
satisfactory  state  may  be  taken  as  admitted,  because 
the  Factors  Acts  were  passed  to  alter  the  law  as  laid 
dovm  byBlackbum,  J.,  in  Cole  v.  North-Western  Bank. 
1  may  add  that  if  I  hiad  to  say  whether  it  was  more 
equitable  that  the  loss  should  fall  on  the  plaintifb  or 
on  the  defendants,  I  should  be  inclined  to  say  that  it 
would  be  more  equitable  that  it  should  f aU  on  the 
defendants. 

Appeal  aUowed. 

Solicitors  for  the  pUuntiffi,  Ward,  Perks,  ds  McKay. 

Solicitors  for  the  defendants,  Anning  A  Co.  \ 
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July  25. 

In  re  PowBB. 
In  re  Stoke. 
AowoETH  V.  Stone,  (a.) 

Inland  Revenue— -Eetaie  duty— Will— Exercise  ofgenercU 
power  of  appoinimeni — Appointed  fund — Oenercd 
residue — Property  '*  paesing  to  executor  a$  euch" — 
Finance  Act,  1894  (67  <fc  68  Vict.  c.  30),  a.  9,  eub- 
section  1. 

Apart  from  any  special  direction  by  the  testator  a  fund 
appointed  by  t?ie  testator  under  a  general  power  of 
appointment,  is  not  proper^  tJiat  passes  to  the  tesitators 
executor  as  such,  and  consequently  the  fund  appointed  and 
not  the  general  residue  must  bear  the  estate  duty  payable 
in  respect  of  such  fund. 

In  re  Treaaure,  48  W.  R.  696,  [1900]  2  Ch.  648,  and 
In  re  Maddook,  [1901]  W.  N.  lU,  followed. 

In  re  Moore,  ante,  p.  373,  [1901]  1  Ch.  691,  not 
followed. 

This  was  a  nimmons  taken  oat  by  the  exeoutors 
and  troBteeB  of  Ellen  Lonisa  Power,  who  died  on  the 
3l8t  of  January,  1900,  to  determine,  inJter  alia, 
whether  the  estate  daty  payable  on  the  death  of  the 
said  testatrix,  in  respect  of  certain  property 
appointed  by  her  will  dated  the  16th  of  May,  1896, 
nader  a  general  power  of  appointment  given  to  her 
by  the  wul  of  James  Stone,  who  died  on  the  4th  of 
January,  1865,  ought  to  be  paid  out  of  the  property 
so  appointed  or  out  of  the  residuary  estate  of  the 
said  testatrix. 

The  will  contained  no  direction  as  to  the  payment 
of  duty  or  testamentary  expenses. 

Eorsley,  for  the  trustees. 

Church,  for  the  appointees. — There  are  un- 
questionably here  connicting  decisions.  In  re 
Treasure,  48  W.  B.  696,  [1900]  2  Ch.  648,  and  In  re 
Haddock,  [1901]  W.  N.  118,  conJOict  with  In  re  Moore, 
ante,  p.  373,  [1901]  1  Ch.  691,  a  decision  of  BuoUey, 
J. ;  but  the  latter  snould  be  followed.  In  In  re  Treasure 
there  was  a  direction  for  payment  of  the  testamentary 
expenses.  The  fund  passes  to  an  executor  as  such  wi^in 
the  meaning  of  section  9  of  the  Finance  Act :  In  re 
Hoskins's  Trusts,  26  W.  B.  779,  6  Ch.  D.  281 ;  Htfison 
on  Death  Duties,  4th  ed.,  pp.  194-5.  One  proof  of 
this  is  that  such  a  fund  is  recoverable  by  a  macried 
woman  executrix  virtute  officii. 

R.  J.  Parker,  for  the  parties  interested  in  the 
residue. — ^The  decisions  of  Kekewich,  J.,  in  In  re 
Treasure  and  In  re  Maddock  should  be  followed. 
THe  general  rule  as  to  equitable  and  l^ftl  assets  is 
laid  down  in  Pardo  v.  Bingham,  L.  B.  6^q.  485,  17 
W.  B.  ClL  Dig.  49.  [He  referred  also  to  Williams  on 
Executors,  pt.  4,  bk.  7,  chap,  i.]  Property  which  comes 
to  an  executor  as  such  is  property  midi  the  executor 
would  have  a  right  to  recover  if  the  will  had  only 
appointed  him  executor  and  contained  nothiog  else. 
AUomey-General  v.  Brunning,  8  W.  B.  362.  8  H.  L. 
Cas.  243.  In  In  re  Davies*  Trusts,  20  W.  B.  165,  L.  B. 
13  Eq.  163,  Wickens,  V.C,  says  that  it  has  not  been 
decided  that  the  appointment  of  an  executor  in  a  will 
and  nothing  more  would  make  an  appomted  fund  assets. 
In  In  re  Thurston,  34  W.  B.  628, 32  Ch.  D.  508,  Cnitty, 
J.,  stated  that  the  appointment  of  an  executor  it  nut 
sufficient  to  make  the  property  the  subject  of  the 
power,  assets  for  all  purposes.  Under  the  old  law 
the  Ordinary  could   not   have   appUed  such  funds 

(a.)  Beported  by  J.  Abthub  Peiob,  Esq.,  Barrister- 
at-Law. 


in  pios  uses.  The  only  funds  which  he  oonld  so 
apply  were  funds  which  the  executor  could  recover 
in  virtue  of  the  pr  jbate :  Hanson  on  Death  Dati*««, 
p.  272 :  Piatt  v.  Routh,  3  Beav.  257,  6  M.  ft  W.  756. 
The  reason  why  courts  of  equity  made  eqaitable 
assets  liable  for  debts  was  the  legal  presumption  th«t 
if  a  man  wishes  volunteers  to  take,  he  also  wiahea  his 
creditors  to  take. 

Church  in  reply. — ^Most  of  the  cases  relied  on  are 
anterior  in  date  to  In  re  Hoskins's  Trusts.  The  Act 
itself  draws  no  distinction  between  legal  and  eqnitaUe 
assets. 

Bybne,  J. — The  question  raised  by  this  Bumiooiis 
is  whether  or  not,  where  a  general  power  of  appoint- 
ment by  will  over  a  fund  has  been  exerdsad,  the 
appointed  fund  passes  to  the  executor  "as  sooh" 
within  the  meaning  of  that  expression  as  used  in 
section  9  (1)  of  the  Sioanoe  Act^  1894.     If  it  does  bo 
pass,  estate  duty  is  payable  out  of  residue ;  if  not,  it 
has  to  be  borne  by  the  appointed  fund.    In  the  caae 
of   In   re    Treasure,    Kekewich,    J.,  held  that  the 
appointed  fund  does  not,  under  such  drcnmstanoeB, 
pass  to  the  executor  '<as  such";    but  there  wan 
another  ground  of  decision — ^vii.,  tbat  the  duty  fell 
withm    the   description    of   testamentary   expenses 
which  were  directed  to  be  paid  out  of  residue,  and, 
consequently,  that  although  the  fund  did  not  pass  to 
the  executor  **  as  such,*'  the  duty  fell  to  be  Md  out 
of  residue.    In  the  case  of  In  re  Moore,  Buckley,  J., 
declined  to  follow  the  opinion  expressed  by  EekeiHch, 
J.,  and  held,  in  a  case  where  there  was  no  dirtotion  ai 
to  payment    of    testamentary   expenses,    that   the 
appointed  fund  did  pass  to  the  executors  "as  such," 
and  that  the  estate  duty  was  on  that  ground  payaUe 
out   of    residue.    The    point    asain    came     More 
Edcewioh,    J.,    in   the   case    of    In   re    Maddock, 
there  being  no  direction  as  to   payment  of  testa- 
mentary expenses,  when,  as  I  am  informed^  withdnt. 
fresh  argument  he  adhered  to  his  opinion  as  eiqaessed 
in  In  re  Treasure,  notwithstanding  the  dedsion  in  In 
re  Moore,    In  this  state  of  the  auuiorities  I  am  bound 
to  express  my  omi  opinion  upon  the  question.    The 
rule  is  that  proper^  subject  to  general  powers  of 
appointment  becomes  assets  for  tbe  payment  of  the 
appointor's  debts,  if  the  power  is  actually  exercased 
in  favour  of  volunteers,  and  Lord   Hardwidke    in 
Toumsh&fidY.  Windham,  2  Ves.  sen.,  1-10,  points  oat 
Ui»t  *'  if  there  is  a  puwrr  to  execute  by  will  or  deed, 
though  executed  by  will,  it  operates  not  as  a  will  to 
that  purpose,  but  as  an  appointment,    not  as   an 
appointment  of  his  own  asststs,  but  of  the  estate  ol 
another,  and  takes  not  place  by  force  of  the  wilL" 
Prior  to  the  passing  of  the  Act  23  Yiot  cap.   15, 
property   over  whioh  the  deceased   had  a   general 
power  of  appointment  only  was  not  subject  to  pro- 
bate duty.    This  was  decided  in  Drake  v.  Attorney- 
General,  10  OL  and  Fin.,  257,  affirming  the  daasioa 
of  Lord  Langdale  in  Piatt   v.   Routh.      In   Drake 
V.  Attomey^Generai,  the  Lord  Ohanoelior,  in  giving 
the  unanimous   opinion  of  the  House  and  of  the 
judges,  says :  ' '  Tlie  property  htire  taken  by  Mrs.  Plate 
lornerlife  was  takennotsubjecttoanypowcsrof  appoint- 
ment for  any  persons  specially  named,  and  is  therefore 
subject  to  legacy  duty  m  the  hands  of  her  appointees. 
But,  on  the  other  hand,  the  property  appomted  wai 
not  property  which,  within  the  meaning  of  the  Act  at 
applied  to  the  scbedule  imposing  the  probate  duty, 
was  so  completely  her  property  as  to  render  it  liable 
to  that  duty,  so  that  the  judgment  of  the  court 
below  appears  to  be  right  in  both  instances."    Lord 
Langdale*s  decision  in  PlaU  v.  Routh  was  in  aooord- 
ance  with  the  certificate  of  the  Oourt  of  Exchequer. 
Lord  Abinger,  in  $d^mg  the  judgment  of  that  oourt, 
says,  at  pp.   790-791,   6  Mea.  &  Wei.:    "In    that 
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oaw,"  referring  to  a  OMe  of  Attorney 'Chneral  t.  Hape^ 
1  0.  M.  L.  B.  530,  '<  which  was  verv  fully  ooDddered, 
the  Hoose  of  LordB  held  that  probate  duty  was  not 
payable  in  respeot  of  saoh  parts  of  the  testator's  assets 
as  were  situate  in  America  at  the  time  of  his  death, 
and  the  broad  ground  on  which  that  decision  rested 
was  that  probate  duty  is  granted  in  respect  of  such 
part  only  of  the  assets  as  the  ezecntor  can  recover  by 
▼irtne  of  the  probate ;  being,  in  fact,  that  j^roperty 
which  but  for  the  will  the  Ordinary  would  in  eatly 
times  have  been  entitled  to  apply  in  piaa  tuu$.    Now, 
although  Judith  Ann  Piatt  had  what  we  oonsider  an 
absolute  power  of  appointment  r.ver  the  property  in 
question,  yet  it  is  dear  that  the  Ordinazy  never  could 
nnder  a^y  circumstances  have  had  any  right  whatever 
to   interfere  with  it,  and   it  is    also  certain  that, 
whether  probate  be  grafted  or  not,  tlie  executor,  qua 
executor,  can  have  no  title  to  any  part  of  the  proper^." 
Jjotd  Langdale,  in  the  course  of  his  judgment  (see 
3  Beav.  281),  says :  "  The  next  question  is  whether  the 
residuary  estate  of  John  Bamsden  appointed  by  the 
will  of  Mrs.  Piatt  is  chargeable  with  probate  duty 
upon  the  probate  of  the  will  of  Mrs.  Piatt,  and  I  am 
of  opinion  that  it  is  not.    It  was  not  the  propi^  of 
Mrs.    Piatt,    and  could  not  be  recovered  by  her 
executors  by  virtue  of  the  probate.     It  would  be 
singular  that  the  rule  of  this  Cknurt,  which  requires  a 
probate    merely   as   evidence    to   show    that    the 
instrument  of  appointment  is  a  will,  should  have  the 
e£Eiect  of  subjectmg  the  propeity  to  duty  as  if  it  had 
been  the  property  of  the  testator,  wmch  the  court 
does  not  consider  it  to  be.*'      I  pa^s  by  another 
passage.    **  But  the  dSth  section  of  the  Act  appears 
to  me  to  show  that  the  Act  only  relates  to  the  estate 
and  efESscts  of  the  deceased  for  or  in  respeot  of  which 
the  probate  is  granted,  and   as  this  was  not  the 
propertv  of  the  deceased,  I  am  of  opinion  that  no  duty 
IS  payable  in  respect  of  it."    It  is,  I  think,  quite  dear 
that  the  appointed  property  was  considered  not  to  pass 
to  Uie  executor  virttUe  officii  or  "  as  such."    Kinders- 
ley,  V.C,  in  Cook  v.  Otegaon,  4  W.  R  581,  3  Drew., 
547»  at  p.  550,  in  considering  the  diffiarence  between 
what  are  le^ al  and  what  are  equitable  assets  says 
that  **  every  item  of  property  come  to  the  hands  of  the 
cixeoutor  which  he  has  recovered,  or  had  a  riffht  to 
recover,  virtttte  officii^  that  is,  which  he  would  have 
had  a  right  to  recover  if  the  testator  had  merely 
appointed  him  executor,  without  saying  anything 
about   his  property  or  the   application  thereof"  is 
legal  assets.    Tjord  Chelmsford,   in  the   Attorney' 
Qeneral  v.  Brunning^   8   H.    L.    Cas.,    at  p.    265, 
expressly  approved    of  this  passage.    In  the  last- 
mentioned  case  the   question  was  whether  or  not 
money  paid  to  an  executor  under  a  contract  for  sale 
of  land  entered  into  by  the  testator  was  legal  or 
equitable  assets,  and  Lord  Granworth  observes  (see 
p.    258),    **With   all   deference   to   the  Court    of 
Exchequer,  I  think  that  court  fell  into  an  error  in 
treating  this  money  as  being  equitable  assets.    It  is 
a  sum  whiiih  the  executor  would  take  as  executor, 
and  which  therefore  would  be  legal  assets  in  his 
hands.    His  right  would  not  d^>end   on  anything 
contained  in  the  will  of  Mr.  Hope.     Mr.  Hope's 
administrator  would  have  been  entitled  in  case  he  had 
d.ed  intestate,  and  what  an  administrator  is  entitled 
to  recover  as  administrator  virttUe  officii  can  never 
be  equitable  assets."    Lord  Cranworth  also  points  out 
that  foreign  asaets  were  not  liable  to  probate  duty  not 
being  recoverable  by  virtue  of  the  English  probate, 
and  when  they  come  to  the  hands  of  the  executor 
they  so  come  because  he  has  established  a  title  in  a 
foreign  jurisdiction.     In  In  re  Davie$*  TnuUy  Wickens, 
Y.C.,  states  it  as  settled  law  that  a  testator  who  has  a 
general  power  of  appointment  directing  payment  of 
his  dtbts  without  more  and  appointing  an  executor 


makes  the  appointed  fund  liable,  in  aid  of  his  own 


appointed. 

established  that  the  appointment  of  an  executor 
without  more  would  not  make  tiie  fund  assets  (see 
In  re  Davies,  and  In  re  Thurston).  In  this  state 
of  the  law  the  Act  23  Yiot.  c.  15  was  passed; 
and  the  effect  of  sections  4  and  5  is  to  make  the 
appointed  funds  liable  to  probate  duty,  but  not,  as 
it  appears  to  me,  to  cause  that  to  pass  to  the  executor 
"as  such"  whLoh  had  not  previously  so  parsed. 
Passing  to  the  case  of  In  re  Eoskina's  Truetf  I  do  not 
myself  think  that  James,  LJ.,  meant  to  express  the 
opinion  that  the  executor  was  entitled  to  receive  the 
fund*' as  such,"  but  ihat  he  must  prove  the  will  andcou- 
stitttte  himself  executor  before  he  could  ask  to  have  the 
fund  handed  over.  The  production  of  probate  would  be 
necessary  as  proof  of  tide  on  the  part  of  the  executor 
in  his  capacity  as  a  person  nommated  to  administer 
the  fund  and  as  showing  an  appointment.  Turning 
to  the  Fioanoe  Act,  and  bearing  in  mind  that  estate 
duty  was  intended  to  be  analogous  to  probate  dutv,  I 
cannot  gather  any  suggestion  of  intenticn  to  alter 
the  inddence  of  duty  m  respect  of  funds  appointed 
under  a  generiJ  power.  Before  that  Act  I  consider 
that  the  fund  in  question  would  have  been  equitable 
assets  and  not  legal.  I  do  not  think  that  by  the  Act 
it  was  intended  or  that  the  effect  of  the  section  under 
discussion  is  to  convert  equitable  into  legal  assets,  or 
to  cause  property  to  pass  to  the  executor  virtute  officii 
which  had  not  previously  so  passed,  nor,  as  I  have 
said,  do  I  bdieve  that  James,  CJ.,  in  the  case  of  In 
re  Hoakine,  meant  to  decide  or  to  express  an  opinion 
which  would  have  a  similar  result.  1  need  not  dwell 
upon  the  difficulty  I  have  naturally  felt  in  deciding  in 
opposition  to  the  opinion  of  Buckley,  J.,  but  I  con- 
sider that  I  ought  to  decide  in  accordance  with  the 
view  expressed  by  Eekewich,  J.,  in  the  case  referred 
to. 

Solicitors,  Norrie,  Allent,  &  Chapma/n. 


PowxB  V.  Banks,  (a.) 

CorportOion   icAe-^Endowmeni^Bector— Wrongful   in- 
veetment^Statule  13  Eliz.  c  10. 

In  pursuance  of  the  private  Act  31  Geo.  2,  c.  2,  a  sum 
of  money  woe  vested  in  the  rector  of  a  parish  as  corpora- 
tion sole.  In  1881  a  rector  of  the  parish  invested  part  of 
the  money  in  the  purchase  of  land,  which  was  conveyed 
to  him,  "  his  heirs  and  assigns,'*  with  a  dedaraiion  in 
bar  of  dower.  The  deed  uhis  not  enrolled  in  Chancery 
cmd  there  uhis  only  one  attesting  witness,  and  no  licence 
in  mortmain  was  obtained.  Part  of  the  property  thus 
conveyed  was  sold  by  the  rector,  atidthe  rest,  on  resigning 
the  living,  he  conveyed  as  beneficial  owner  by  deed  to  H. 
(his  successor)  in  fee  simple  in  consideration  of  five 
shillings  as  purchase-^noney.  Shortly  c^fterwards  H. 
sold  the  property  by  auction,  and  defendant  B.  was  the 
purchaser. 

Hdd,  that  though  personal  property  cannot  usuaUy  be 
vested  in  a  corporation  sole,  tne  Statute  31  Geo.  2,  c.  2, 
made  this  case  an  exception,  and  therefore  that  the  rector 
as  corporation  sole  could  receive  and  give  a  good  discharge 
for  the  money  vested  in  him. 

(o.)  Beported  by  J.  H.  Davim,  Esq.,  Barrister-at- 
Law. 
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Heldf  ihaty  on  the  Bale  hy  H.  to  B.,  cls  the  parchaae- 
money  was  received  by  H,y  it  came  into  the  proper  hands, 
and  that  the  defendant  B.  was  not  answerable. 

In  this  action  the  inoombent  of  St.  Mary's,  Strat- 
ford, Bow,  claimed  from  a  purchaser  of  ground-rents 
a  sum  of  money  invested  by  a  previons  incumbent  in 
the  ground-rents,  on  the  ground  that  this  money  was 
part  of  the  endowment  of  the  liying. 

By  an  Act  of  Parliament  entitled  *<An  Act  for 
proYidinff  a  maintenance  for  the  minister  of  the  parish 
church  ox  St.  Mary,  Stratford,  Bow,  in  the  county  of 
Middlesex,"  3  Geo.  2,  c.  3,  the  sum  of  £3,500,  part 
of  the  moneys  appropriated  by  an  earlier  Act  for  the 
maintenance  of  ministers  of  certain  new  churches, 
was  allotted  as  the  shard  which  the  rector  of  St.  Mary, 
Stratford,  Bow,  should  have,  and  this  sum  was  to  be 
laid  out  in  puitshasing  lands,  ground-rents,  or  other 
hereditaments  in  fee  simple  to  be  conveyed  to  and 
settled  upon,  and  to  the  use  of,  the  rector  of  the  said 
church  for  tiie  time  beiag  for  and  towards  the  main- 
tenance of  such  rector. 

By  the  private  Act,  31  Geo.  2,  c.  2,  it  was  enacted, 
inter  alia,  that  the  sum  of  £3,274  7s.  4d.,  South  Sea 
Annuities,  in  which  the  sum  of  £3,500  had  been 
invested,  and  which  was  then  standing  in  the  books 
of  the  South  Sea  Gompany  in  the  name  of  Henry 
Fane,  late  treasurer  to  the  commissioners,  acting  under 
the  prior  Acts,  should  be  transferred  unto  the  rector 
and  his  assigns  to  the  intent  that  the   dividends 
might  be  received  by  the  rector  and  his  successors 
towards   his  and   their    maintenance,    but   not  to 
be   transferred,    sold,    or   disposed    of   unless    for 
such  purpose  and   with  such   licence  and   consent 
as  therein   mentioned,  and  which  stock  should  on 
the  death  or  removal  of   the  said  rector  vest   in, 
and  was  thereby  vested,  in  the  succeeding  rector  and 
not  in  the  rector  so  removed,  nor  in  the  executors  or 
administrators  of  the  deceased  rector,  and  should  be 
caziied  to  the  account  of  such  succeeding   rector 
accordingly   in   the   said  company's  books  for  the 
purposes  ox  the  said  Act.  And  it  was  further  declared 
that   when    a    proper    and    convenient    purchaser 
should  be  founa  it  should  be  lawful  for  the  rector, 
for  the  time  beiog,  with  the  consent  of  the  bishop  of 
the  diocese,  to  be  signified  in  writing  under  his  hand 
and  seal  and  attested  by  two  witnesses,  to  sell,  and 
that  the  money  produced  by  such  sale  should  be 
received  by  such  person  or  persons  as  the  said  bishop 
should  by  writing  under  hu  hand  and  seal  attested 
as  aforesaid  appoint,  and  such  money  should  be  laid 
out  and  app&ed  in  the  payment  of  the  purchase- 
money  for  such  lauds,  tenements,  or  hereditaments, 
such  purchase  being  first  approved  by  the  said  bishop 
in  wntiog  under  his  hand  and  seal  attested  as  afore- 
said, and  that  tiie  same  Jands,  tenements,  or  heredita- 
ments should  be  settled  and  assured  to  the  use  of 
such  rector  and  his  successors  for  and  towards  his 
and  their  maintenance  for  ever.    Under  the  statute 
16  &  17  Yiot.  c.  23,  owners  of  South  Sea  Aimuities 
who   did  not  assent  to  the  conversion    of    their 
aimuities  were  directed  to  be  paid  off  at  par. 

Mr.  Driffield,  who  was  rector  of  St.  Mary,  Stratford, 
Bow,  at  that  time,  did  not  assent  to  the  conversion, 
and  in  April,  1854,  the  sum  of  £3,524  6s.  7d.  was 
paid  to  him. 

He  invested  this  money  in  Consols,  and  apparently 
treated  it  as  his  own.  Subsequently  he  sold  out  the 
Consols,  and  applied  the  proceeds  towards  tbe  pay- 
ment of  the  contract  price  for  the  building  of  a  new 
church  called  St.  Stephen's,  Old  Ford. 

By  a  deed  dated  the  6th  of  April,  1857,  to  which 
the  Bishop  of  London  was  a  party,  and  by  another 
deed  dated  the  7th  of  July,  1857,  the  new  church 
until  consecration,  and  afterwards  the  pew  rents,  wen^ 


charged  with  payment  to  Mr.  Driffield  of  £4,000,  wiUi 
interest  at  4^  per  cmt. 

Mr.  DriffielcL  afterwards  borrowed  £1,500  on  th« 
security  {inier  alia)  of  tiiis  mortgage. 

In  1880  Mr.  Driffield  resigned  the  living,  and  he 
was  succeeded  by  Mr.  InBl**y. 

In  April,  1881,  Miss  Hyndman's  trustees  paidUc. 
Driffield  £3,500  for  thb  purpose  of  discharging  the 
debt  on  St.  Stephen's,  Bow,  in  consideration  of  the 
transfer  to  Miss  Hyndman's  trustees  of  the  patronsge 
of  three  churches— St.  Stephen's  Church,  Bow;  St. 
Mark's  Chorch,  Bow;  and  St.  Paul's  Church,  Nortb 
Bow  Mr.  Driffield  accepted  the  £3,500  in  full 
•atisfaction  of  his  charge  and  executed  %  release. 
Oat  of  the  £3,500,  the  sum  of  £1,000  balance  diia  to 
his  mortgagees  was  paid  to  them,  and  he  received 
£2,500. 

On  the  20th  of  April,  1881,  he  paid  Mr.  Lulej 
£3,524  6s.  7d.,  and  took  from  Mr.  Insley  a  receipt 
'*on  account  of  the  endowment  of  the  rectory  of 
Bow."  He  also  paid  Mr.  Insley  back  interest  as 
this  sum. 

In  October,  1881,  Mr.  Iiudey  purchased  some  free- 
hold land  at  Lewisham  for  £2,862  lOs.  This  wif 
part  of  the  money  he  had  received  from  Mr. 
Driffield.  The  land  was  conveyed  by  deed  dated  the 
25th  of  October,  1881,  to  Mr.  Insley  ''  his  heirs  and 
a«8igns,"  with  a  declaration  in  bar  of  dower.  Tlui 
deed  was  not  enrolled  in  Caancery  and  there  wis 
only  one  attesting  witness.  The  consent  of  the 
bishop  was  not  given  to  the  purchase,  nor  was  any 
licence  in  mortmain  obtained.  In  April  and  August, 
1889,  Mr.  Insley  sold  portions  of  the  liewiduun 
property  to  Mr.  Byrne  and  Mr.  Bush,  reoeiviag  in 
each  case  the  full  purchase-money.  It  did  not 
clearly  appear  what  was  done  with  this  purohsse- 
money,  but  it  was  apparently  represented  by  a  snm 
of  Great  Western  Railway  Stock  standing  m  the 
names  of  the  Ecclesiastical  Commissioners. 

In  March,  1892,  Mr.  Insley  resigned  the  liviog,  sad 
he  was  succeeded  in  June  by  mx.  Hare.  By  deed 
dated  the  17th  of  February,  1893,  Mr.  Insley  •<  in  ooa- 
sideration  of  5s.  ai  purchase-money"  as  beneficial 
owner  conveyed  all  the  unsold  Lewisham  proper^ 
to  Mr.  Hare  in  fee  simple  with  a  declaration  in  bar  ol 
dower.  This  deed  was  not  enrolled  and  there  wis 
only  one  attesting  witness. 

On  the  6th  of  October,  1893,  the  unsold  proper^ 
was  put  up  for  sale  by  auction  by  Mr.  Hare,  sod 
defendant  was  the  purchaser  of  one  lot.  Tbe  oon- 
veyance  was  dated  the  14th  of  November,  189S.  B 
was  made  between  Mr.  Hare  of  the  first  part,  Mr. 
liisley  of  the  second  part,  and  the  defendant  of  the 
third  part  After  reciting  the  contract  for  ssle,  it 
recited  that  Mr.  Insley  had  not  dealt  with  tfa« 
property  for  value  since  the  execution  of  the  deed  ol 
the  17th  of  February,  1893,  and  at  the  request  of  the 
defendant  hnA  agreed  to  join  in  manner  thereinsfter 
appearing.  Mr.  Hare  as  beneficial  owner  convoyed 
and  Mr.  Insley  as  beneficial  owner  confirmed  the 
property  to  the  defendant  in  fee  simple.  Mr.  Hare 
received  the  defendant's  purchase-money.  On  hM 
resignation  of  the  living,  in  May,  1899,  it  was  nol 
fjrmcoming. 

The  plaintiff  was  the  present  rector.  The  sotuo 
was  commenced  on  the  19th  of  October,  1900.  It 
was  founded  upon  the  Act  31  Geo.  2,  o.  2.  A 
declaration  was  )K>ught  that  the  oonveyanos  of  the 
14th  of  November,  1893,  was  void,  and  thst  the 
hereditaments  were  part  of  the  possessions  appert^' 
ing  or  belonging  to  the  rector,  or  in  the  aliematiTe 
a  declaration  that  the  defendant  took  the  oonveyinoe 
with  notice  that  they  were  held  subject  to  a  troftjtf 
the  benefit  of  the  rector  for  the  time  being,  sod  tiist 
the  defendant  ie  a  trustee  for  the  reotor  for  the  tto* 
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being,    and   the   plaintiff   asked   for   conseqaential 
relief. 

Dibdin,  K  C,  and  Errington^  for  plaintiff,  referred 
to  AUornetJ'Qeneral  ▼.  Gardner^  2  De  Q.  &  Sm.  102 ; 
Attorney-General  v.  Munro,  2  De.  Q.  %  Sm.  122 ; 
Attorney- GenercU  v.  Ward,  6  Hare  477  ;  Churcher  v. 
Martin,  37  W.  E.  682,  42  Ch.  D.  312 ;  Board  v.  Board, 
22  W.  B.  206,  L.  B.  9  Q.  B.  48  ;  Dalton  v.  Fitzgerald, 
45  W.  B.  685,  [1897]  2  Oh.  86;  In  re  HalUU'e  Estate, 
28  W.  B.  732,  13  Ch.  D.  696. 

MickUm,  K,C,9  and  Buckmaster,  for  defendant, 
referred  to  Magdalen  Hospital  ▼.  Knotts^  27  W.  B. 
602,  4  App.  OiM.  324;  In  re  Salmon,  38  W.  B.  150, 
42  Oh.  D.  351. 

Cozsns-Habdy,  J.,  found  on  the  facts  that  neither 
Insley  nor  Hare  nor  Corbin  nor  the  defendant  was 
aware  of  the  statute  of  Geo.  2 ;  but  Insley  and  Hare 
both  knew  that  the  property  was,  or  was  purchased 
out  of,  or  represented  in  some  way,  ''diurch  property.'' 
Thev  thought,  as  did  Corbin,  that  whatever  the  trust 
might  be,  there  was  full  power  to  vary  the  investment 
and  to  sell  the  land  for  this  purpose.    The  defendant 
himself  knew  nothing  whatever  about  the  matter. 
[His  lordship  then  proceeded:]     These   facts  raise 
legal  questions  of  great  difficulty,  especially  havins 
regard  to  the  peculiar  position  of  a  rector.     Me 
is   a    corporation   sole.      Apart    from    statute    or 
special  custom,  personal  property  cannot  be  vested 
in  a  corporation  sole.    It  will  pass  to  the  executors 
or  administrators  and  not  to  the  successors  of  tiie 
corporation  sole.     Ftdwood'a  ease,  4  Coke,  65 ;  Howley 
V.  Knight,  14  Q.  B.  240,  and  cases  there  cited..  Apart 
from  statute,  real  property  cannot  be  vested  in  a 
corporation  sole  either  at  law  or  in  equity  without  a 
licence  in  mortmain.    Now  the  statute  of  31  Geo.  2, 
c  learly  vested  the  South  Sea  Stock  in  the  rector  as  a 
corporation    sole,    and   thus   created   an   exception 
from   the   general   rule.     The    Oonversioa   Ai^   of 
1853,   16   &   17    Vict    c.    23,    enabled   all   persons 
and    bodies,    politic    or    corporate,    to    assent    to 
Mccept   new    stock,  and   provided   that   those  who 
ahouid  not  signify  their  assent  should  receive  £100 
cash  for  every  £100  of  stock,  and  should  be  at  liberty 
to  demand  and  receive  payment  from  the   bank. 
The    bank    assumed,  and    l    think    rightly,    that 
Mr.  Driffield,  as  a  corporation  sole,  could  receive 
and  give  a  good  discharge  for  the  cash.    Whenever, 
by  statute  or  by  special  custom,  as  in  the  case  of  the 
Chamberlain  of  London,  chatt^  or  choses  in  action 
are  vested  in  a  corporation  sole,  it  seems  to  follow 
that  such  corporation   sole  must  have  the  right  to 
receive  and  get  in  and  give  a  good  discharge  for  the 
property  thus  vested  in  him.    Mr.  Driffield  handed 
the  money  to  Mr.  Insley,  who  must  be  taken  to  have 
received  it  in  his  character  of  corporation  sole.    His 
receipt  was  a  good  discharge  to  Mr.  Driffield.    Mr. 
Insley   was   accountable    for    this   money   to    his 
successor,  Mr.  Hare.    When  in  1881  he  invested  part 
of  the  money  in  the  purchase  of  land,  he  did  not 
purport  or  intend  to  effect  a  purchase  under  tiie 
statute  of  George  2,  of  which  he  had  never  heard ; 
nor  did  he  purport  or  intend,  as  an  individual,  to 
create  a  trust  of  the  land,  for  the  benefit  of  himself 
and  his  successors,  as  a  corporation  sole.    Any  such 
trust  would  have  been  unlawful  as  putting  an  equit- 
able estate  in  mortmain  without  a  Ucenoe  from  the 
Grown.    In  other  words,  Insley  could  not  elect  to 
treat  this  land  as  part  of  the  benefice  or  as  apper- 
taining or  belonging  to  it.    The  land  was  therefore 
not  subject  to  the  restraining  Acts,  and  I  cannot  hold 
the  subsequent  conveyance  by  Hare  to  the  defendant 
to  be  voia  under  the  statute  13  Eliz.'  c.  10.    What, 
then,  was  the  legal  position  when  Insley  purchased  the  \ 


land  P    He  still  remained  accountable  for  the  cash. 
There  was  nothing  to  prevent  him  from  selling  the 
land,    which   was   his,    to   provide   the   cash.     In 
the    case    of     an    unauthorized     purchase     by    a 
trustee,   I   think   the    trustee    can   make   a   good 
title  to  a  purchaser  with  notice,  provided  only  that 
all  the  beneficiaries  are  not  at  once  competent  and 
desirous  to  take  the  land  in  specie :  see  7n  re  PaUm 
and  Edmonton  Guardians,  31  W.  B.  785,  52  L.  J.  Ch. 
787.    Here  there  was  no  beneficiary  either  competent 
or  desirous  to  take  the  land  in  specie.    The  right  of 
the  trustee  to  sell  cannot  depend  upon  the  question 
whether  the  entire  amount  of  the  trust  fund  or  only 
a  portion  of  it  is  cleared  by  the  sale.    He  must  have 
a  right  to  sell  in  lots  and  generally  to  realize  the 
property  as  a  prudent  owner  would.    He  is  simply 
doing  his  duty  by  turning  the  property  into  cash  so 
as  to  replace  as  far  as  may  be  the  trust  fund.    The 
contrary  view  would  prevent  a  trustee  from   ever 
remedying  a  breach  of  trust  of  this  nature  without 
instituting  a  suit  for  that  purpose,    as  was  done 
in  Bobinson  v.   Bohinson,  Ir.   Bep.  10  Eq.   189,  24 
W.  B.  Dig.   298.     No  cestuU  que  trustent  are  said 
to  have  a  lien  upon  the  improper  investment,  but 
where  there  is  no  right  to  elect  to  take  the  land 
in  Bpede   I  am  not  aware  of  any  authority  which 
shows  tJiat,  before  proceedings  taken  to  assert  the 
lien,   the   trustees  cannot   realize  the  property  by 
means  of  an  honest  sale.      It  is  analogous  to  the 
lien,  which  in  the  dissolution  of  a  partnership  exists 
on  partnership  assets  in  favour  of  a  retiring  partner, 
or  the  executors  of  a  deceased  partner.     Such  a 
lien  does  not  prevent  the  continuing  or  surviving 
partner  from  selling  the  assets,  In  re  Langtnead^$ 
Trusts,  3   W.    B.    260   and  602,  20  Beav.  20,  but 
I  doubt  whether  this  analogy  is  too  favourable  to 
the  plaintiff.    By  means  of  the  sales  effected  by  Insley 
the    purchase-money   got    into   the  hands  of   the 
corporation  sole— i.e.,*into  the  proper  hands,  and  I 
cannot  see  what  harm  was  done  by  this.     To  affect 
the  purchasers  from  Insley  with  the  const quences  of 
any  subsequent  misappropriation  by  the  corporation 
sole  would  be  unjust,  unless  the  sale  itself  was  a 
wrongful  act.     On  Insley's  retirement  in  1892,  I 
assume  that  he  in  some  way  secured  the  purchase- 
money  he  had  received  for  the  benefit  of  Hare  as 
corporation  sole.    He  certainly  passed  on  to  Hare,  as 
an  individual,  the  unsold  property,  which  so  far  as 
appears  was  of  ample  value  to  make  good  the  balance* 
Hare  sold  by  public  auction ;   no  impropriety  in  the 
sale  is  suggested.     The  legal  estate  pasted  to  the 
defendant.      The  purchase-money  was  received  by 
Hare,  the  corporation  sole.     It  reached  the  proper 
handf.     Hare  subsequently  stole  the  money,  but  I 
cannot  bring  myscdf  to  make  the  defendant  answer- 
able for  his  misdeeds.     I  have  assumed  in  favour  of 
the  plaintiff,  without  deddinff  it,  that  the  defendant 
cannot,  bavins  regard  to  Oorbin's  position  of  solicitor 
for  vendor  and  purchaser,  be  regaraed  as  a  purchaser 
for   value    without    notice.       But   even   on    that 
assumption,  I  think,  for  the  reasons  above  stated,  that 
the  action  fails,  and  I  must  dismiss  it  with  costs. 

Solicitor  for  the  plaintiff,  Leslie  Stock* 

Solicitors  for  the  defendant,   Corbin,   Greener,  ^ 
Cook. 
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SOXTTHWKLL    (SURVKYOE     OF    TAXES)    V.     SaVILL 

Brothers  (Limited),  (a.) 

Inland  Revenue  —  Income  tax  —  Deductions — "  Call  of 
licences" — Necessary  annwd  trade  expense — Income 
Tax  Acty  1863  (16  d  17  Vict.  c.  34),  s.  2,  Schedule  D. 

Expenses  incurred  hy  brewers  in  applying  for  new  and 
additional  licences  for  houses  owned  and  leased  by  them^ 
including  payments  made  to  owners  of  ptMic-housesfor 
the  surrender  of  licences  in  order  to  enable  the  brewers  to 
obtain  a  new  licence,  cannot  be  deducted  from  the  profits 
made  by  the  brewers  and  assessable  to  income  tax  under 
Schedule  D  of  the  Income  Tax  Act,  1863. 

Caae  stated  by  Gommissionen  for  Income  Tax  for 
the  Dmiion  of  Beaoontree,  in  the  county  of  Essex, 
held  at  Bfcratford  in  June,  1900. 

Messrs.    Savill   Brothers    (Limited),    brewers,    of 
Stratford,    the   respondents,    who    had    been    dnly 
assessed,  appealed  by  Mr.  Phillip  Bavill,  one  of  their 
directors,  aff«inst  an  assessment  of  £36  000  in  respect 
of  their  profits  as  brewers  charged  upon  them  for  the 
year  ending  the  6th  of  April,  1900. 
The  facts  were  set  oat  as  follows : 
The  respondents  carry  on  the  trade  of  brewers  at 
Stratford,    and   they   submitted   accounts   showing 
profits  for   the   year    1897    £31,247    6s.,    for    1898 
£33,366  lOi.  4d.,  and  for  1899  £30,762  138.  6d. ;  but 
in  arriving  at  these  figure  i  they  httd  deducted  for  the 
year    1897    £780    16s.     2d.,    for     the     year     1898 
£1,676  4b.  lOd.,  and  for  the  year  1899  £2,242  16s.  2d., 
these   being   sums    expended    in    connection   with 
applications  made  by  the  company  to  the  licensing 
jastices  for  the  nant  of  new  and  additional  licences 
TO  houses  ownM  and  leased  by  them,  and  also  to 
homes   not   owned  by   them,    but   for  which   the 
company  conduct  the  applications  for  the  purpose  of 
maintaining,  and,  if  possible,  increasing  the  trade. 
These  expenses  consisted  of  law  costs,  printing  and 
advertising,    preparing    petitions,    serving    notices, 
court  fees,  surveyor's   fees,  and   payments  for  the 
<*  call  of  licences."    The  sums  expended  on  this  latter 
account  during  the  three  years   were   respectively 
£260  in  1897,   £1,016  16s.  in  1898,  and  £1,626  in 
1899. 

These  amounts  represented  payments  made  to  the 
owners  of  public-houses  for  the  right  to  call  for  a 
surrender  of  the  licences  attached  to  such  houses  in 
the  event  of  the  justicei  requiring  tiiem  to  be 
surrendered  before  the  grant  of  a  new  licence  for  a 
new  house.  The  respondents  contended  that  as  the 
licensinff  justices  for  the  Beacontree  Division  of  Essex, 
in  which  the  bulk  of  their  trade  was  carried  on, 
required  an  applicant  for  a  new  licenc<i  to  offt^r 
sorrenders  of  existing  licences  as  a  prelimiuary  for 
the  grant  of  a  new  licence,  the  amounts  paid  for 
the  call  of  these  surrenders  were  a  necessary  trade 
expense  incurred  in  the  ordinary  course  of  the 
business  of  a  brewer.  When  the  applications  were 
unsuecessful  these  expenses  were  charged  to  the 
** licensees'  expenses"  of  the  year.  When  the 
application  was  successful,  the  expenses  were  added 
to  the  cost  of  the  new  house.  For  the  Crown,  it 
was  contended  that  the  expenses  referred  to  were 
not  exclusively  laid  out  for  the  purposes  of  ^e 
trade  of  brewers,  but  were  altogether  outside  it,  being 
aa  outlay  of  capital  made  with  a  view  to  the 
extension  of  their  business  by  increasing  the  number 
of  houses  which  would  be  suppUed  with  tiieir  goods, 

(a.)  Reported  by  Erseine  Reid,  Esq.,  Barrister- 
at-Law* 


and  therefore  such  expenses  were  not  allowable  ss 
deductions  under  the  rules  of  Schedule  D. 

The  Commissioners  determined  tbat»  having  regazd 
to  the  requirements  of  the  licensing  justices,  toe 
amounts  should  be  allowed  as  a  necessary  annual 
trade  expense  incurred  by  the  respondents,  and 
reduced  the  assessment  to  £31,862,  being  the  average 
profits  of  1897-1898-1899.  They  stated  this  case, 
however,  for  the  opinion  of  the  court,  as  the  surveycr 
of  taxes  was  dissatisfied  with  their  decusion. 

Sir  B.  B.  Finlay,  A.G.,  and  S.  A.  T,  Bowlatt, 
for  tiie  Crown. 

Sir  Edward  Clarke,  K.Q.  and  Horace  Avory,  jBT.C., 
for  the  respondents. 

The  Court  gave  judgment  for  the  Crown,  allowing 
the  appeaL 

Kennedy,  J.— The  question  in  this  case  is  whetiier 

the  respondents,  who  carry  on  the  trade  of  brewws  at 

Stratford,  in  estimating  the  profits  made  by  them  in 

their  business  for  the  purposes  of  taxation  und« 

Schedule  D  of  the  Income  Tax  Act,  1863,  are  entitled 

to  deduct  sums  expended  by  them  in  connection  with 

the  applications  made  by  them  for  the  grant  of  new 

and  additional  licences  to  houses  owned  and  leased 

by  them,  and  also  to  houses  not  owned  by  them,  bat 

for  which  the  respondents  conduct  the  applicatioQi 

for  the   purpose  of    maintaining  and,    if  possible, 

increasing  their  trade.    The  conclusion  I  have  come 

to  is  that  the  Commissioners  were  wrong,  and  thsi 

these    expenses  which   the   brewers    seek    to  have 

deducted  ought  not  to  be  treated  as  a  los«  to  be  put 

i^ainst  profits.    They  are  expenses  which  may  very 

well  b4  treated  as  an  investment  made  out  of  profits. 

It  was  contended  by  the  respondents^  that  as  tbe 

licensing  justices  of  the  Beaoontree  Division  requned 

an  applicant  for  a  new  licence  to  offsr  surrenders  of 

existing  licences  as  a  preliminary  to  the  grant  of  a 

new  licence,  the  amount  paid  for  the  call  of  theee 

surrenders  was  a  necessary  trade  expense,  although 

they  admitted  that  when  the  application  was  suocesBfol 

the  expenses  so  incurred  coula  not  be  deducted  from 

profits.    On  the  other  hand,  it  was  contended  for  the 

Crown  that  the  expenses  referred  to  were  an  outlay 

of  capital   made  by  brewers  with    a  view  to  the 

exteosion  of  their  business  by  increasing  the  numbff 

of  houses  which  would  be  supplied  with  their  good^ 

and  that  such  expenses  were  not  allowable  as  dedno- 

tions  under  the  rule  of  Schedule  D.    When,  theie- 

f  ore,  the  Commissioners  allowed  as  a  necessary  «m^ 

trade  expense  these  sums  so  expended  and  reduced 

the  assessment  accordingly,  I  think  they  were  wrong* 

It  is  admitted  that  if  the  proceedings  to  obtain  a 

licence  were  successful  the  expenses  could  not  te 

deducted,  and,  therefore,  I   fail   to   see    on   what 

principle  theee  expenses  should  be  deducted  wh« 

the  proceedings  were  unsuccessful. 

For  these  reasons  my  judgment  must  be  for^he 
Crown,  as  I  do  not  think  the  respondents  are  entitled 
to  deduct  the  expenses  in  arriving  at  their  annoal 
profits. 

Phujjmorb,  J. — ^I  am  of  the  same  opinion.  Hm 
case  is  obscure.  The  question  is  whether  the  kumeof 
money  expended  by  brewers  in  obtaining  new  licaoeei 
are  to  be  deducted  from  profits.  It  is  not  oleur  irjei 
the  case  whether  the  sums  are  expanded  in  soeoeit- 
ful  pursuits  or  in  unsuccessful  pursuits,  ur  partly  n 
successful  and  partly  in  unsuccessful  purtnits.  Tbe 
matter  has  been  cleared  up  by  the  admiseion  of  9i 
Edward  Clarke  that  if  and  so  far  as  they  are  in 
respect  of  successful  applications  he  doea  not  sapixxt 
them.  He  nave,  huwever,  that  none  are  in  respect  of 
successful  applications.  If  they  cannot  be  supported 
in  respect  of  successful  applications,  why  are  they 
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t^  be  supported  when  they  are  m  zespeot  of 
nxMncoessfiu  applications  ?  They  are  simis  applied  in 
extendiog  the  busiress,  and  why  should  those  sums  be 
deducted  from  the  profits  of  brewer*  ats<»ssable  to 
moome  tax  under  Schedule  D?  Tbey  may  not 
really  be  an  expenditure  of  capital.  The  profits  for 
the  year  would  be  exactly  the  same  whether  this 
money  was  expended  at  the  close  of  the  year  or  not. 
It  mimt  become  a  profit  if  not  uaed  for  the  next  year, 
but  ttie  applying  for  the  renewal  of  thettc  licences 
appears  to  me  to  be  a  legitimate  annual  trade  ex- 
pf>nse.    I  agree  that  this  appeal  should  be  allowed. 

Solicitor  for  the  Surveyor  of  Taxes,  The  Solicitor  of 
Inland  Bevtnue. 

Solicitor  for  the  respondents,  SandUands  &  Co. 


K  B.  Div.  \ 

(Lord  Alverstone,  L.G.J.,  [  May  14. 

and  Lawrance,  J.)        ) 

FuLLEBS  (Limitbd}  {AppdlanJUiS  v.  Sqxtibb 
{BMpondeni).  (a.) 
Fadory —  WorTcahop — Shop  used  for  process  of  *  *  adapting 
for  aaW^Factary  and  Workshop  Act,  1878  (41  Vict. 
c.  16),  «.  93. 

A  shoD  was  used  during  the  daytime  far  the  selling  hy 
retail  of  bonbons  and  sweetmeats^  and  after  the  ordinary 
shop  hours  for  the  purpose  of  packing  such  goods  in 
boxes  ornamented  and  tied  with  ribb<ms,  so  as  to  make 
them  attractive  to  purchasers, 

Beld,  on  these  facts,  that  such  packing  was  an 
"  adapting  for  sale  "  of  an  article  within  section  93  of 
the  Factory  and  Workshop  Act,  1878,  and  that  the 
premises  were  a  *•  workshop^^  within  the  meaning  of  that 
aeetion. 

Case  stated  by  G.  L.  Denman,  Esq.,  metropolitan 
police  magistrate,  sitting  at  Marlborough-street 
police  court. 

A  complaint  and  information  was  preferred  by  the 
respondent  Bose  Elizabeth  Squire,  an  inspector  of 
factories  and  workshops,  against  the  appellants 
Fullers  (Limited),  under  sections  13  and  93  of  the 
Factory  und  Workshop  Act.  1878,  for  that  they  on 
the  19ih  of  December,  1900,  being  then  the  occupiers 
of  certain  premises,  the  same  being  a  workshop 
within  the  meaning  of  the  Factory  and  Workshop 
AcU,  1878  to  1895,  at  206,  Begent-street,  within  the 
metropolitan  police  district,  did  there  and  then 
unlawfully  employ  a  certain  woman,  to  wit  one 
Ada  Sinmionds,  after  the  legal  period  ol  employment, 
contrary  to  the  said  statute. 

The  magistrate  convicted  the  appellants. 

By  section  93  of  the  Factory  and  .Workshop  Act, 
1878,  the  expiession  *'  workshop"  means,  inter  alia, 
*<any  premises,  room  or  place  not  bdug  a  factory 
within  the  meaning  of  this  Act,  in  which  prenuses, 
room  or  place,  or  within  the  close  or  curtilage  or 
precincts  of  which  premises,  any  manual  labour  is 
exerdsed  by  way  of  trade  or  for  purposes  of  gain  in 
or  inoidenul  to  the  foUowing  purposes  or  any  of 
them — that  is  to  say  (a)  in  or  incidental  to  the 
making  of  any  arude,  or  of  part  of  any 
article,  or  {b)  in  or  inddentid  to  the  altering, 
repairing,  ornamenting,  or  finishing  of  any 
article,  or  (c)  in  or  inddenial  to  the  adapting  for  sale 
of  any  article,  and  to  which  or  over  which  premises, 
room  or  place  the  employer  of  the  persons  working 
therein  has  the  right  of  access  or  control.*' 

(a.)  Beported  by  E.  O.  Stillwbll,  Esq.,  Barhster- 
at-Law. 


The  appellants  were  a  firm  of  wholesale  and  retail 
manufacturers  of  bonbons,  sweetmeats,  and  con- 
fectionery, carrying  on  a  wholesale  business  at  a 
factory  at  Hammersmith,  and  had,  amongst  other 
retail  places  of  business,  a  retail  shop  at  206,  Begent- 
street. 

At  206,  Begent-street,  the  appellants  carried  on 
their  business  on  the  ground,  first,  and  top  floors. 
On  the  top  floor  artiflcial  flowers  were  sewn  on  to  the 
wicker  hampers  hereinafter  mentioned.  This  floor 
was  separate  and  distinct  from  the  ground  and  flrst 
floors,  and  was  separately  managed  and  regulated  by 
the  appellants,  according  to  the  provisions  of  the 
Factory  and  Workshop  Acts,  1878  to  1896.  The 
ground  and  flrst  floors  were  used  for  the  sale  of 
bonbons,  sweatmeats,  wicker  hampers,  packed  and 
decorated  as  hereinafter  set  out,  caraboeird  boxes,  and 
oonfectionery,  and  also  as  tea-rooms,  and  in  the 
manner  hereinafter  described. 

One  Ada  Simmonds  was,  on  the  19th  and  20th  of 
Deoember,  1900,  in  the  employment  of  the  appellants, 
and  was  employed  by  them  at  their  premises  at 
Hammersmith  from  8  a.m.  until  noon,  and  after- 
wards on  the  ground  and  flrst  floors  at  206,  Begent- 
street  (with  certain  intervals),  from  1  p.m.  on  the  19^ 
of  December  to  3  a.m.  on  the  20th  of  Deoember. 

For  the  purposes  of  such  last-mentioned  emnloy- 
ment  Sinunonds  was  furnished  by  the  appeUants 
with  an  assortment  of  bonbons  and  sweetmeats  of 
various  shapes,  sizes,  and  colours,  also  with  cardboard 
boxes,  ornamented  wicker  hampers,  ribbons  of  a 
variely  of  sizes  and  colours,  and  fanov  lace  paper 
necessary  for  her  work  hereinafter  described. 

From  1  p.m.  on  the  19th  of  Deoember  until  3  a.m« 
on  the  201^  of  December  Ada  Siumionds  was  chiofty 
engaged  in  packing  and  arranging  in  layers  in  the 
cardboard  boxes  and  ornamental  hampers  an  assort- 
ment of  bonbons  and  sweetmeats  of  diffdrent  colours, 
shapes,  and  sizes  in  fancy  patterns,  placing  sheets  of 
lace  paper  between  each  layer  of  sweetmeats  or  bon- 
bons, tying  up  the  hampers  and  boxes  when  so  fllled 
with  the  fancy  ribbons,  and  in  arranging  them  with 
bows  on  the  outside  of  tha  boxes  and  hampers  with 
a  view  to  rendering  them  more  attractive  to 
purchasers  than  they  would  be  if  not  so  tastefully 
sorted,  arranged,  padked,  and  bound  up;  and  the 
magistrate  found  as  a  fact  that  the  same  were  so 
rendered  more  attractive  by  the  work  so  expended 
upon  ^em,  and  that  such  work  required  the  exercise 
ol  skill  and  taste  on  the  part  of  Ada  Simmonds. 

The  hampers  when  so  filled,  arranged,  and  dealt 
with  were  intended  to  be,  and  were,  soM  to  onstomers 
as  a  whole,  and  at  a  certain  fixed  price  lor 
the  whole,  but  such  pries  was  the  same  as  that 
charged  to  customers  for  such  ornamented  hampers 
when  empty,  plus  the  price  of  the  sweets,  no  special 
or  separate  onarge  bong  added  in  respect  of  the 
packing. 

On  behalf  of  the  appellants,  it  was  contended  that 
the  employment  of  Ada  Simmonds  by  the  appellants 
was  not  manual  labour  exercised  by  way  of  trade  or 
for  purposes  of  gain  in  or  incidental  to  any  of  the 
purposes  set  out  in  section  93  of  tbe  Factory  and 
Workshop  Act,  1878. 

The  magistrate  held  that  that  portion  of  the 
premises  at  No.  206,  Besent-street  in  which  Ada 
Simmonds  was  so  engagea  was  a  workshop  within 
the  meaning  of  section  93  of  the  Factory  and  Work- 
shop Act,  1878,  and  that  she  was  employed  contrary 
to  the  provisions  of  the  Factory  and  Workshop  Acts. 
The  question  for  the  opinion  of  the  ooort  was  whether 
the  magistrate  was  rif  ht  in  convicting  the  appellants 
of  the  offsnce  chargedin  the  information. 

Joseph  WaUon^  K.O.  (G^veen  with  him),  for  the 
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appeUants.— The  provifdooB  in  section  93  were 
intended  to  deal  with  prooessee  in  the  mannfaotore 
of  articles,  not  with  the  mere  preparation  of  articles 
for  delivery  on  sale.  The  process  of  packing  the 
bonbons  and  sweetmeats  into  boxes  is  not  an  '*  adapt- 
ing for  sale  "  within  the  section ;  it  is  merely  gettmg 
thtt  sweets  ready  for  delivery  when  bought  by  the 
customer.  If  this  process  were  '*an  adapting  for 
sale/'  then  all  shops,  such  as  grocers'  or  druggists' 
shops,  in  which  attioles  are  packed  to  make  them 
ready  for  customers  would  be  workshops  within  the 
meaning  of  the  Act.  There  was  no  evidence  on 
which  Vie  magistrate  could  find  that  the  place  where 
this  woman  was  employed  was  a  workshop  within  the 
meaning  of  section  93. 

H.  SutUm  for  the  respondent  was  not  called  on. 

LoBD  Alvbbstone,  L.G.  J.— This  case  is  very  near 
the  line.  The  facts  appear  to  be  that  the  place  at 
which  the  work  was  bemg  carried  on  was,  at  any  rate 
for  a  great  part  of  the  &y,  an  ordinary  shop,  that  is 
to  say,  sweetmeats  and  other  articles  were  sold  by 
retail ;  but  the  evidence  was  that  up  to  3  o'clock  in 
the  morning  of  the  20th  of  December  the  premises 
were  being  used  .for  this  particular  operation  to  be 
carried  on.  It  must  have  been  continued  to  a  very 
considerable  extent,  that  is  to  say,  for  several  hours 
after  the  ordinary  shop  hours  had  ceased.  I  do  not 
wish  to  exprest  any  opinion  upon  the  point  raised  by 
Mr.  Walton,  that  if  in  an  ordinary  shop  during  shop 
hours  packing  takes  place,  that  will  of  necessity  bring 
the  case  within  section  93  of  the  Act  of  1878.  We 
have  to  consider  whether  there  was  any  evidence  ou 
which  the  magistrate  could  have  come  to  the  con- 
tusion he  did.  I  have  no  doubt  that  what  was  done 
does  come  within  the  words  of  the  section.  There 
were  boxes  of  sweetmeats  and  they  were  being 
adapted  for  i  ale  by  the  operation  the  packer  was 
carrying  on,  namely,  putting  the  bonbons  and  street- 
meats  in  layers,  and  placingpaper  in  between  the  layers, 
and  ornamenting  and  adorning  the  boxes  afterwards. 
If  this  had  been  done  in  a  room  in  a  separate  factory, 
or  a  building  in  which  sweets  were  bought  wholesale, 
I  should  have  no  doubt  about  it.  I  was  impressed  at 
first  by  the  ingenious  arg^ument  of  Mr.  Walton,  but  I 
think  the  magistrate  was  entitled  to  hold,  on  the 
evidence  before  him,  that  what  was  being  done  on 
thesb  premises  was  not  being  done  as  an  incident  of 
the  shop  business,  but  was  an  adapting  of  the  articles 
for  sale.  I  think  it  is  impossible  to  say  there  is  no 
evidence  on  which  he  could  come  to  the  conclusion 
he  has  formed,  and  I  think  the  appeal  must  be  dis- 
missed. 

Lawbakos,  J.— I  agree. 

Appeal  diwitMed  with  coiU. 

Solicitors  for  the  appellants,  Beaumont  <k  Son. 

Solicitors  for  the  respondents.  Solicitor  to  Treasury. 


K  B.  Div.  ; 

£!i0rd  Alverstone,  L.C.J.,  and  [  May  13. 

awrance  and  Phillimote,  JJ.) ) 

Lbe  V,  Bbnt. 
Bablow  v.  Noblett.  (a.) 

AduUenUion — Food  and  drugs — Certificate  of  analyaiSt 
sufficiency  of — Arsenic  in  beer — Sale  of  Food  and 
Drugs  Act,  1875  (38  dk  39  Vict,  c.  63),  s.  18. 

In  two  prosecutions  under  the  Sale  of  Food  and  Drugs 

(a.)  Reported  by  0.  G.  Wilbbaham,  Esq.,  Barrister- 
at-Law. 


Ad,  1875,  for  selling  beer  not  of  the  nature,  subdana, 
and  quality  demanded,  certificates  of  analysts  wtn 
tendered  as  evidence  which,  in  the  one  case,  stated  that  (^ 
samples  submitted  to  them  contained  **  arsenic,**  and^  » 
the  other,  **  a  serious  quantity  of  arsenic** 

Held,  that  neither  of  the  certificates  were  sufficient 

These  two  oases  involved  similiar  points  of  Isv 
under  the  Sale  of  Food  and  Drugs  Act,  1875,  and 
were  heard  together. 

Lee  V.  Bent  was  a  case  stated  by  justioes  of  Bocki, 
in  Lancashire. 

An  information  was  preferred  by  Jam«s  Bent,  the 
respondent,  against  Frank  Lee,  the  appellant,  undar 
section  6  of  the  Sale  of  Food  and  Drugs  Act,  1875, 
charging  him  with  selling  to  the  prejudice  of  tbe 
appellant  (the  purchaser)  beer  which  was  adnltented 
with  arsenic  and  was  not  of  the  nature,  substance  sod 
quality  demanded  by  the  purchaser.  The  respondflot 
purchased  from  the  appellant  a  quantity  of  beer,  sod 
having  duly  complied  with  au  the  requiremeoti 
of  the  Sale  of  Food  and  Drug  Acts,  caused  p«t 
thereof  to  be  analysed  by  public  analyst.  The  publie 
analysts  only  delivered  their  certificate  as  foUowi: 
'*  To  Mr.  Superintendent  Bent— We,  the  undersigDed, 
analysts  for  the  County  of  Lancaster,  do  hsnhj 
certify  that  we  have  received  on  the  11th  dsy 
of  December,  1900,  from  police-constable  Chipchase,t 
sample  of  beer  for  analysis  (which  was  marked  Ko. 
855).  and  have  analysed  the  same,  and  dedare  liie 
result  of  our  analysis  to  be  as  follows:  *Wesreof 
opinion  that  the  said  sample  contains  arsenio.' 
Observations'.  No  change  has  taken  place  in  ibe 
constitution  of  the  sample  that  would  interfere  with 
the  analysis  "  (signed  by  the  analysts). 

At  the  hearing  of  the  information  the  abon 
certificate  was  tendered  as  evidence  on  behalf  of  the 
respondent;  but  it  wKs  contended  on  behalf  li 
the  appellant  that  the  certificate  was  bad  on  the 
following  ground :  (a)  that  the  certificate  of  tbi* 
analyst  was  not  in  the  form  presented  by  section  IS 
of  the  Sale  of  Food  and  Drugs  Act,  1875,  and  ai  •« 
forth  in  the  schedule  thereto;  {b)  that  the  certifiosta 
did  not  state  the  constituent  parts  of  the  ssmpU 
analysed,  and  did  not  state  the  quantity  of  araeoio 
alleged  to  be  therein ;  (c)  that  the  certificate  did  not 
state  the  weight  of  the  sample  analysed.  One  oi  tiM 
public  analysts  who  signed  the  certificate  geveonl 
evidence  on  behalf  of  the  respondent.  It  was  profsd 
to  the  satisfaction  of  the  justices  that  the  sunpfe 
contained  arsenic  to  such  an  extent  as  to  be  injaiiosf 
to  health,  and  that  absolutely  pure  beer  does  not 
contain  arsenic 

The  justicee  admitted  the  certificate  in  evidence,  sod 
being  of  opinion  that  the  c^ence  had  been  oommittsd, 
convicted  the  appellant. 

Barlow  v.  Noblett  was  a  case  stated  by  justiosiot 
Bury,  in  Lancashire. 

The  facts  of  this  case  were  similar  in  all  reQMcti  to 
those  in  the  preceding  case,  tnth  the  exception  fiist 
the  declaration  in  the  analyst's  certificate  was,  "  Wc 
are  of  opinion  that  the  said  sample  contains  a  senou 
quantity  of  arsenic." 

The  certificate  was  admitted  in  evidenoe  and  tIM 
appellant  was  convicted. 

Section  18  of  the  Sale  of  Food  and  Drags  Act,  im 
provides  that  '*  The  analysis  shall  be  in  the  form  Mj| 
forth  in  the  schedule  hereto,  or  to  the  like  efSBci 
The  form  referred  to  is  as  follows  :— 

"To  , 

I,  the  undersigned,  public  analyst  for  the  j 

do  hereby  certi^  that  I  received  on  the        d«y» 

,  18    ,  from        ,  a  sample  of  ^ 

analysis  (which  then  weigtied  ),  and  hs^ 

analysed  the  same,  and  declare  the  result  of  VT 
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analysU  to  be  as  follows :  '  I  am  of  opinion  that  the 
same  is  a  sample  of  genuine ' ;  or,  '  I  am  of  opinion 
that  the  said  sample  c  mtaioed  the  parts  as  under,  or 
the  percentage's  of  foreign  iDgredients  as  ander.' " 

Montague  Lush  {Fletcher  MoultoUt  K,C,,  with  him) 
for  the  a^^pellantfl  in  eaoh  case.  There  is  not  sii£Gloient 
precision  in  the  certificates.  They  ought  to  have 
stated  the  proportion  of  arsenic  in  the  sampla 
analysed:  Fortune  y.  Hanson,  ^4:  W.  B.  431,  [1896] 
1  Q.  B.  202,  and  Newby  v.  Sims.  [1894]  1  Q.  B.  478. 
The  justices  were  therefore  wrong  in  admitting  them 
as  evidence. 

Joseph  Walton,  K.C.  {Pick/ord,  K.O.,  E.  Sutton,  and 
F,  Mellor  with  htm),  for  the  respondents  in  eaoh 
case. — A  certificate  need  not  set  out  the  constituent 
parts  of  the  sample  analysed.  Where  the  case  it  not 
one  of  adulteration  it  need  only  state  the  result  of 
the  analysis:  BakeweU  y.  Davis.  [1894]  1  Q.  B.  296. 
and  Bridge  ▼.  Howard,  45  W.  R.  78j;i897]  1  Q.  B.  80. 
The  result  of  the  analysis  was  sufficiently  stated  in 
both  of  the  oertific*tes  under  consideration.  The 
certificate  of  the  analyst  is  not  intended  to  be  con- 
clusive evidence  of  an  offence  having  been  oommicted. 
Section  21  only  provides  that  it  shall  be  sufficient 
evidence  of  the  facts  therein  stated,  unless  the 
defendant  shall  require  that  the  analyst  be  called 
as  a  witness.  A  certificate  is  not  bad  becaune 
it  is  insufficient  to  warrant  a  oonvioiion.  In  Fortune 
T.  Hanson  and  Newby  v.  Sims,  which  were  both  cases 
of  adulterated  milk,  the  analysts  usurped  the  juris- 
diction of  the  justices  by  statbg  that  the  sample 
contained  so  much  per  cent,  of  **  Mded  water,"  with- 
out stating  what  were  the  actual  proportions  of  milk 
and  water.  It  was  held  that  they  ought  to  haye 
left  it  to  the  justices  to  decide  how  much  of  the 
water  was  added.  Here  there  was  no  such  usurpation  of 
jurisdiction.  The  declaration  in  the  certificates 
meant  that  there  was  an  appzedable  quantity  of 
arsenic  in  the  samples. 

Lord  Alvebstone,  L.C.J.— In  the  first  of  these 
cases   the   analyst   has    certified  tiiat    the    sample 
contained  arsenic,  and  in  the  second  case  that  it  con- 
tained a  serious  quantity  of  arsenic.    Now  we  are  of 
opinion  that  these  two  certificates  are  not  sufficient. 
It  is  Tory  important  that  the  practice   should    be 
uniform,  and  we  do  not  think  it  possible,  after  the 
series  of  decisions  on  the  subject,  to  say  that  the 
certifioate  of  the  analyst  can  be  other  than  a  document 
issued  in  proper  form,  and  that  that  certificate  ought 
to  contain  in  it  sufficient  materials  to  enable  the 
magistrates  to  form  a  judgment  on  the  face  of  the 
certificate  that  the  offence  charged  had  been  com- 
mitted.    We  need  not  consider  whether  a  certificate 
would  be  bad  which  went  further,  but  we  think,  at 
least,  it  should  contain  that.    There  are  many  cases 
in  which  the  only  evidence  is  the  certificate  of  the 
analyst.      Nothing   is    said    in    these    two    certifi- 
cates   as   to    what   ordinary  beer — I    will    not  say 
absolutely  pure  beer,   but  ordinary  beer — contains, 
and  nothing  is   said   as  to   the  degree  or  amount 
of    arsenio    found   in   the   sample,    except   in    the 
one  case  that  arsenic  was  there,  and  in  the  other 
case  that  there  was  a  serious  quantity  of  arsenic. 
We  think,  having  regard  to  the  necessary  protection 
of  the  person  charged,  that  the  certificates  ought  to 
oontaan  further  particulars  to  enable  the  magistrates 
to  have  before  them  materials  on  which  they  can 
oome  to  a  conclusion.    I  think  that  we  could  not 
decide  otherwise  without  overruling  several  decisions 
which  seem  to  us  to  be  founded  in  good  sense.     We 
need  not  consider  whether  or  not  in  every  particular 
case  it  is  absolutely  necessary  to  say  that  the  certifi- 
cate must  set  out  all  the  proportions  of  the  ingredients 
contained  in  the  sample,  out  we  think  we  are  justified 


in  saying  that  these  certificates  are  not  suffident, 
and  the  convictions  in  both  cases  must  therefore  be 
quashed. 

liAWBAiroE,  J.,  concurred. 

Appeal  allowed. 

Solicitors  for  the  appellants.  Snow,  Fox,  and 
Higginson,  for  Harcourt  E,  Clare,  Preston. 

Solicitors  for  the  respondents,  Qrwidy,  Kershaw, 
Sainson,  <b  Co.,  for  Grundy,  Kershaw,  Samson,  di  Co,f 
Manchester. 


June  10, 


Prob.  Div.  &  Adm.  Div.  ) 
Admiralty.  ) 

"  Thb  Winkfibld."  (a.) 

Ship — Admiralty — Collision — LimiUUion  of  liability — 
Loss  of  mails — Locus  standi  of  Postmaster-Oeneral 
as  bailee^ Negligence  of  stranger. 

The  Postmaster- Oeneralt  being  under  no  liability  to 
his  bailors  for  property  bailed  to  him  as  Postmaster^ 
General^  cannot  on  behalf  of  tlie  bailors  recover  for  the 
loss  of  the  property  bailed,  the  loss  being  caused  by  the 
negligence  of  a  stranger, 

Glaridge  v  T'C  South  Staffordshire  Tramway  Co., 
[1892]  1  Q.  B.  422,  40  W.B.  Dig.  11,  followed. 

This  was  a  motion  brought  bv  his  Majesty's  Post- 
master-General to  review  and  vary  the  registrar's 
report,  dated  the  29th  of  March,  1901,  in  an  action 
by  the  owners  of  the  steamship  WinkfiM  against  the 
owners  of  the  steamship  Mexican,  in  which  they 
claimed  to  limit  their  liability  under  the  terms  of  the 
Merchant  Shipping  Act,  1894|  in  respect  of  a  collision 
which  occurred  on  the  5th  of  April,  1900,  between  the 
steamship  Meoidcan  and  steamship  Winkfidd. 

It  appeared  that  the  collision  occurred  in  a  thick 
fog  off  Table  Bay,  Cape  Town,  and  resulted  in  the 
loss  of  the  steamship  Mexican  with  a  portion  of  the 
mails  she  carried. 

In  A.pril  of  last  year  the  owners  of  the  steamship 
Winkfidd  commenced  an  action  in  this  court  in  which 
they  admitted  in  writing  liability  as  to  a  moiety 
of  tiie  damages  proceeded  for  in  the  action  subject  to 
their  statutory  right  to  limitation  of  liability. 

On  the  24th  of  July  a  decree  limiting  the  liability 
to  £32,514  17s.  lOd.  was  obtained,  and  that  sum  was 
paid  into  court  on  that  day,  which  was  the  amount  of 
their  £8  statutory  liability. 

A  large  numbw  of  claims  had  been  put  forward  in 
the  case,  among  which  was  one  by  the  Postmaster- 
(General  on  behalf  of  himself  and  the  Postmasters- 
Gteneral  of  Gape  Oolony  and  Natal  in  respect  of  the 
loss  of  registered  letters  and  parcels  for  which  claims 
had  been  made  upon  him. 

The  claim  formulated  was  (1)  for  the  value  of  the 
lost  bags  and  cases  belonging  to  the  Post  Office,  (2) 
for  the  contents  of  a  great  number  of  parcels  shipped 
either  from  Cape  Oolony  or  Natal,  and  (3)  for  the 
contents  of  a  number  of  registered  letters  from  those 
colonies. 

Sir  B.  Finlay,  A.G.,  and  B.  B.  D.  Acland,  for  the 
Postmaster-Gteneral,  said  that  a  number  of  claims  had 
been  made  upon  the  Post  Office  by  the  senders  and 
o«mers  of  lost  letters  and  parcels,  and  as  being  a  con- 
venient course  and  to  save  expense  these  claims 
had  been  put  forward  by  the  Postmaster-Gbneral  as 
bailee.  It  had  been  argued  against  the  Poet  Office 
that  inasmuch  at  the  Grown  was  not  bound  by 
the  statutes  limiting  the  liability,  the  Post  Office 

(a.)  Reported  by  Owtnnb  Hall,  Esq.,  Barrister- 
at-Law. 
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ought  not  to  recover  against  any  property  of  the 
owners  of  the  steamship  Winkfield,  and  that  the 
olauns  ought  to  be  marshalled  so  as  to  ezdude  the 
Grown  from  receiving  against  the  fund  in  court.  The 
oases,  Cflaridge  v.  TJie  South  Staffordshire  Tramway  Co. 
[1892]  1  Q.  B.  422.  40  W.  E.  Dig,  11 ;  The  Minna, 
L.  B.  2  A.  &E.  97, 17  W.  B.  Adnu  Dig.  20 ;  and  Mtux 
V.  The  Cheat  Eastern  BaUway  Co.,  43  W.  B.  680,  [1895] 
2  Q.  B.  387,  were  cited,  it  being  contended  that  the 
decision  in  the  case  of  Claridge  v.  The  South  Stafford- 
shire  Tramway  Co.  was  wrong.  Inasmuch,  however, 
as  the  case  was  decided  in  the  Divisional  Court  it 
was  no  doubt  binding  u^n  this  court,  and  if  it  was  to 
be  reviewed  it  must  be  m  the  Court  of  AppeaL 

ScnOton,  K.C.,  for  the  owners  of  The  Mexican, 

Bateson,  for  the  owners  of  the  cargo,  and 

Head,  for  the  owners  of  The  Wihkfield,  were  not 
called  upon. 

Jeune,  p.,  in  delivering  judgment,  said  that  the 
point  raised  was  a  most  important  one,  and  if  the 
Postmaster-Genf  ral  had  not  the  power  he  claimed  to 
have,  he  certainly  ought  to  have  it  The  case,  ho  v- 
ever,  of  Claridge  v.  The  South  Staffordshire  Tramway 
Co.,  [1892]  1  Q.  B.  422,  was  exceedingly  clear  on  the 
point.  It  should,  however,  be  rememliered  l^at  tiiis 
court,  although  it  often  followed  by  analogy  common 
law  authorities,  was  not  a  court  of  common  law  at  all, 
and  therefore  it  would  be  importont  to  consider  what 
the  dvil  law  bad  to  say  on  tne  matter.  The  motion 
would  be  dismissed,  with  costs,  and  the  whole 
matter,  including  the  question  of  costs,  must  be 
considered  in  the  Court  of  Appeal. 

Solicitors,  Sir  Robert  Hunter  ;  Thomas  Cooper  <fe  Co. ; 
Jos.  Ballantyne;  BoUerell  &  Boche. 


Dec.  10. 


lfetw%t  of  lLorlr0. 

From  C.  A.) 
(England).  { 

LoimoN  County  Coijnoil  v.   Attoenky- 
GSNBRAI^  (a.) 

Inland  revenue— Income  tax^Deduction  of  tax  from 
interest  or  annuities—"  Payable  out  of  profits  or  gains 
brought  into  charge  to  such  tax  ** —Customs  and  Inland 
Bevenue  Act,  1888  (51  <fc  52  Vict.  c.  8),  s.  24,  sub- 
section 3. 

The  London  County  Council  raised  money  on  loan  by 
the  creation  and  issue  of  Metropolitan  Consolidated 
Stock,  which  with  the  dividends  and  sinking  fund  were 
charged  on  the  lands,  rents,  and  property  of  the  council, 
and  in  addition  the  stockholders  had  t?ie  security  of  the 
rates.  In  the  year  1897-8  the  council  claimed  eocemption 
from  income  tax  on  rents  received  by  them  and  on  interest 
on  advances  by  them  to  other  public  bodies,  as  having 
been  paid  out  *^  of  profits  or  gains  already  brought  into 
charge.^^ 

Held,  that  section  24,  sub-section  3,  of  the  Customs  and 
Inland  Bevenue  Act,  1888,  entitled  them  to  do  so,  for  the 
incmie  tax  assessed  under  the  various  schedules  is  one 
tax,  and  not  a  collection  of  taxes  essentially  distinct. 

Decision  of  Court  of  Appeal  (48  W.  B.  294,  [1900] 
1  Q.  B.  192)  revised. 

This  «nM  an  appeal  from  an  order  of  the  Court  of 
Appeal  (A.  L.  Smith,  Collins,  and  Vaughan  Williams, 
L  JJ.)  affirming  that  of  the  Divisior^al  Court  (Day,  J., 
aod  Lawrante,  J.),  48  W.  B.  294,  [1900]  1  a  B.  192. 

(a.)  Baported  by  C.  H.  Graftoit,  Esq.,  Barrister- 
at-Law, 


The  facts  are  given  in  the  report  below,  the  qnsition 
being  to  what  extent  the  county  council  were  entitied 
to  retain  the  sums  deducted  h^  them  in  respeofc  of 
income  tax  when  thity  paid  dividends  to  the  aoldn 
of  tbe  Metropolitan  Consolidated  Stock.  The  section 
of  the  Acts  appoar  in  the  judgment. 

Sir  Edward  Clarice,  Q.C.,  and  Jelf,  Q.C.  {BydtwSk 
them),  for  the  appellants. 

The  Attorney-General  (Sir  B.  B.  Finlay,  Q  C.)  and 
Danckwerts,  Q.C.  [Bowlatt  with  them),  for  tbi 
respondent. 

Lord  Maonaghtsn. — ^Acting  under  statatorj 
authority,  the  Metropolitan  Board  of  Works,  and  the 
London  County  Council  as  their  successors,  have  frDo 
time  to  time  raised  money  on  loan  by  the  oreatkiD 
and  issue  of  stock  known  as  Metropolitan  Consolidated 
Stock.  This  stock  and  the  dividends  upon  it,  and  tiM 
sums  required  to  form  a  sinking  fund  are  chaigel 
« indiflferently  "  on  the  whole  of  the  lands,  rents,  aod 
property  belonging  to  the  council,  and,  in  addition 
to  the  benefit  of  this  charge,  the  stockholders  li«n 
the  security  of  the  rates. 

For  the  financial  year  1897-8,  the  year  to  wliidi 
7  our  lordships'  attention  was  specially  directed,  the 
divideod  on  Metropolitan  8  cook  amounted  in  round 
figures  to  £1,140,000.  On  the  other  hand.  In  thai 
year  the  Council  received  ab  Jut  £100,000  in  rents,  and 
about  £500,000  for  interest  on  authorized  adv«Does  to 
other  public  bodies.  The  balance  required  to  nub 
up  the  dividend  was  raised  by  rates.  In  their  rotaa 
to  the  Commissioners  of  Liland  Bevenue  the  oounaQ 
charged  taemselves  with  income  tax  on  the  prooeedi 
of  rates  applied  towards  the  payment  of  the  dividflod, 
but  they  claimed  exemption  in  respect  of  the  rest  d 
the  money  so  applied  as  having  been  paid  out  of  pro- 
fits or  gains  already  brought  into  charge.  Tin 
commissioners  disallowed  the  claim.  They  io&ited 
that  the  council  was  bound  to  pay  over  the  amoant  d 
income  tax  deducted  from  interest  on  MetropoHtiD 
Stock  so  far  as  the  deduction  was  made  out  of  mane;i 
not  brought  into  charse  under  Schedule  D.  Itim 
no  answer  to  say  that  tiie  moneys  had  been  brooght 
into  charge  under  some  other  schedule.  That  wu 
the  principal  question  in  the  controversy  before  yoor 
lordsbips.  Tnete  was  another  point  nosed  on  behilf 
of  the  Crown  which  I  coufess  I  do  not  quite  uud«^ 
stand.  It  was  seriously  argued  that,  inasmuch  as  the 
holders  of  Metropolitan  Stock  have  a  charge  on  all 
the  property  of  the  cjuncil — capital  and  income  ali]» 
— for  their  interest  as  well  as  for  their  principal,  and 
might  in  case  of  default  resort  to  any  and  every  itoia 
comprised  in  their  security,  therefore  it  would  bengts 
ana  proper  before  default,  and  merely  for  the  purpoee 
of  computing  income  tax,  to  treat  tne  dividend  on 
Metropolitau  Stock  as  paid  rateably  out  of  the  capita 
of  the  property  belonging  to  the  council  and  the 
difforeut  branches  of  their  income  That  is  an  ia- 
geniouii,  but  not,  I  think,  a  very  bosinesa-Iike  sagg«- 
tion.  It  is  enough  to  say  toat  it  is  tbe  plain  daty  d 
the  council,  not  being  beneficial  owners  of  the  fondi 
which  they  administer,  to  keep  down  annual  cktig* 
out  of  annual  uicocue  as  far  as  it  will  extend,  aa^ 
not,  perhaptf,  the  less  so  because  the  instrnctioDi  <a 
the  Trtfasury,  under  whose  financial  control  they  an 
placed,  require  them  to  keep  accounts  distrngaiahiBg 
capital  from  incomf.  The  return  to  which  I  haw 
already  referred  vhows  that  the  council  has  dealt 
wich  the  matter  properly.  I  cannot  see  that  there  ii 
auythiog  calling  for  further  inquiry.  I  paas  iroa 
that  point.  It  is  not,  I  think,  open  to  argnmeat  } 
cannot  say  as  much  for  the  principal  matter  ia 
dispute.  That  involves  the  construction  of  a  modffa 
Act  of  Parliament. 
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The  question  depteds  upon  the  meaoini;  and  effeot 
of  sub-seotion  3  of  section  24  of  the  Cuitoms  and 
Inland  Bevenue  Act*  1888,  which  enacts  that  "  upon 
payment  of  any  interest  of  money  or  annuities  charged 
with  income  tax  under  Schedule  D,  andoot  payable  or 
not  wholl?  payable  out  of  profits  or  gains  brought 
into  charge  to  such  tax,"  the  rate  of  income  tax  in 
force  at  the  time  shall  be  deducted  and  an  account 
rendered  to  the  Commissioners  of  Inland  Bevenne 
*'of  the  amount  so  deducted  or  of  the  amount 
deducted  out  of  so  much  of  the  interest  or  annuities 
as  is  not  paid  out  of  profits  or  gains  brought  into 
oharge  as  the  case  may  be.'*  And  then  the  amount 
deducted  is  declared  to  be  a  debt  due  to  the  Crown 
and  recoverable  accordingly. 

It  will  be  observed  that  there  is  a  change  of 
language,  and  that  the  word  ''  paid  "  takes  the  place 
of  the  wot d  **  payable"  which  occurs  in  the  earlier 
part  of  the  sentence.  The  result,  therefore,  is  that 
so  far  as  intorebt  of  money  or  annuities  chargeable 
under  Schedule  D  are  in  fact  paid  out  of  profits  or 
gains  ''  brought  into  charge,"  whether  in  law  payable 
thereout  or  not,  the  person  who  makes  the  payment 
and  deducts  the  rate  of  income  tax  is  not  accountable 
to  the  Ciown  for  the  duty  deducted. 

The  difficulty  which  has  given  rise  to  the  present 
claim  on  the  part  of  the  Crown  is  created  by  uie  use 
of  the  words  *'  profits  or  gains  brought  into  charge  to 
such  tax  "  in  the  earlier  part  of  the  sub-section,  and 
the  words  "profits  or  gains  brought  into  charge" 
in  the  latter  part.  What  is  the  meaning  of  "  such 
tax  "  ?  And  what  is  the  meaning  of  "  brouf^ht  into 
charge "  ?  The  Divisional  Court  and  the  Court  of 
Appeal  have  both  held  that  the  expretsion  "  such  tax," 
referring  back  to  theforegoiug  words,  me«ns  **  income 
tax  un^  Schedule  D,"  and  that  the  expression 
**  profits  or  gains  broup;ht  into  charge  "  in  the  latter 
part  of  the  sub- section  means  ''profits  or  gaius 
Drought  into  charse  under  that  tdiedule,"  and  not 
**pKmts  or  gains  brought  into  charge  by  virtue  of 
the  Income  Tax  Acts." 

Now,  if  ore  had  to  construe  the  enactment  with 
notbiog  but  the  words  of  the  sub-section  to  go  upon, 
ignoring  the  stnte  of  the  law  at  the  time  when  the 
emaotment  was  passed,  and  supposing,  as  one  might 
possibly  suppose  from  the  language  used,  that  there 
was  a  special  or  peculiar  sort  ot  income  tax  which 
could  be  properly  described  as  ''income  tax  under 
Schedule  D,"  still  I  think  it  would  be  difficult  to  give 
any  satisfactory  reason  why  the  expression  "such 
tax  "  should  mean  **  iocome  tax  under  Schedule  D" 
rather  than  *' income  tax"  simply,  or  why  the 
expression  "  brought  mto  charge  "  i>hou1d  be  limited 
to  what  is  brought  into  charge  under  one  particular 
Bchodule.  But  tiie  sub  section  in  question,  as  the  Act 
itself  declares,  is  introduced  by  way  of  amendment. 
And  how  can  you  uuderstand  the  true  meatting  and 
efliect  of  an  amendment  unless  you  bear  in  mind 
the  state  of  the  law  which  it  is  proposed  to 
amend  ?  It  is  neceissry,  therefore,  to  take  a  wider 
survey ;  and  then,  I  think,  the  meaning  of  the  eoact- 
ment  becomes  plain  eoough.  I  cannot  help  thinking 
that  the  advisers  of  the  Crown  have  somewhat  mis- 
apprehended the  scope  and  leading  principles  of  our 
income  tax  legislation,  and  have  not  paid  sufficient 
attention  to  the  state  of  the  law  at  the  time  when  the 
Act  of  1888  was  passed.  The  consequence  is  that 
now,  when  the  Act  of  1888  bus  been  In  force  for  a 
number  of  years,  it  is  discovered  that  a  provision 
described  in  the  Act  as  an  amendment  has  worked  a 
radical  change  in  the  law. 

Income  tax,  if  I  may  be  pardoned  for  saying  so,  is 
a  tax  on  income.  It  is  not  meant  to  be  a  tax  on 
I  anything  else.  It  is  one  tax,  not  a  collection  of  taxes 
[     essentiafly  distinct.    There  is  no  di£Ference  in  kind 


between  the  duties  of  income  tax  assessed  under 
Schedole  D  and  those  assessed  under  Schedule  A,  or 
any  of  the  oi^er  sohedulcB  of  charge.  One  man  has 
fix«>d  propeHy ;  another  lives  by  his  wits ;  each  con- 
tributes tu  the  tax  if  his  income  is  above  the  prescribed 
limit.  The  standard  of  assessment  varies  according 
to  tiie  nature  of  the  source  from  which  taxable 
income  is  derived.  That  is  all.  Schedule  A  con- 
tains the  duties  chargeable  for  and  in  respect  of 
the  property  in  all  Icmds,  tenements,  and  heredita- 
ments capable  of  actual  occupation.  There  the 
standaid  is  aimual  value.  It  is  difficult  to  see 
what  other  standard  could  have  been  adopted  as  a 
general  rule.  But  there  again,  if  the  subject  of 
charge  be  lands  let  at  rack-rent,  the  annual  value  is 
"  uoderstood  to  be  the  rent  by  the  year  at  which  the 
same  are  let."  In  every  case  the  tax  is  a  tax  on 
income,  whatever  may  be  the  standard  by  which  the 
iDC  me  is  measured.  It  is  a  tax  on  "profits  or 
gains"  in  the  cate  of  duties  cbargeabie  under 
Schedule  A,  and  everything  coming  under  that  schedule 
— the  annual  value  of  lands  capable  of  actual  occupation 
as  well  as  the  earoings  of  railway  companies  and 
other  concerns  connected  with  land — ^just  as  much  as 
it  is  in  the  case  of  the  other  schedules  of  charge. 
And  it  is  to  be  observed  that  the  expression  "  profits 
or  gains,"  which  occurs  so  often  in  the  Income  Tax 
Acts,  is  constantly  applied  without  distinction  to  the 
subjects  of  charge  under  all  the  schedules.  I  need  not 
trouble  your  lordships  by  giving  instances  of  this  use 
of  the  expression,  becaose  I  shall  ptesentiy  have 
occasion  to  call  your  lordships'  attention  to  a  section 
in  the  Act  of  1842  in  which  it  so  happens  that  the 
expression  "  profits  or  gains  arising  from  lands^ 
tenements,  hereditaments,  or  heritages"  is  used  to 
denote  the  annual  value  of  lands  capable  of  actual 
occupation  brought  into  charge  under  Schedule  A.  I 
will  only  refer  in  passing  to  one  rather  striking 
example.  The  "general  declaration"  required  by 
the  Act  of  1842,  s.  190.  Sched.  G,  15,  is  described  as 
"general  declaration  by  each  person  returning  a 
statement  of  profits  under  Soheaules  (A),  (B),  (D), 
or(B)." 

Uufortunately  the  learned  judg^es  of  the  courts 
below  took  a  very  different  view  in  regard  to  this 
point.  That,  I  think,  was  the  initial  mistake.  In 
the  Divisional  Court  the  argument  on  behalf  of  the 
Crown  as  reported  was  this :  * '  The  tax  under  Schedule 
A  is  a  tax  on  property  and  is  totally  distinct  from 
income  tax  under  Schedule  D."  It  appears  from  the 
shorthand  notes  that  that  argument  was  adopted  by 
the  court  without  any  quanfication.  Indeed,  the 
presiding  judge  seems  to  have  held  that  "  Schedule 
A"  was  "not  part  of  the  Income  Tax  Act."  Tbe 
passage  is  omitted  in  the  regular  reports,  though  it  is 
really  the  key  to  the  judgment.  In  tiie  Court  of 
Appeal  the  argument  apparentiy  was  not  put  quite  so 
high.  But  there  is  this  observation  in  the  leading 
judgment :  The  tax  under  Schedule  D  is  a  tax  upon 
'  gains  and  profits,'  an  entirely  differ4>nt  tax  from  the 
tax  under  fiiohednle  A."  The  other  members  of  the 
court  agreed.  With  all  deference,  I  do  not  think  that 
that  is  a  sound  view  of  the  Income  Tax  Act. 

It  is  interesting  aud,  I  think,  instructive  to  trace  the 
development  of  income  tax  legislation.  A  very  dear 
acoount  of  it  is  to  be  found  in  Mr.  Stephen  Do  well's 
excellent  work.  I  turn  at  once  to  the  original  Act— 
the  Act  of  1799  (39  Geo.  3.  c.  13),  as  amended  by  39 
GkK>.  3.  c.  22.  For  the  purposes  Jf  the  tsx  tbe  income 
for  the  current  year  of  persons  to  be  assessed  was 
ranged  under  four  divisions :  "I.  Income  arisiDg  from 
limds,  tenements,  and  hereditaments.  II.  Income 
arising  ftom  personal  property  and  from  trades,  pro- 
fessions, offices,  peosions,  stipends,  employments  and 
vocations.    IIL  Income  arising  out  of  Qreat  Britain, 
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y.  Income  not  falling  under  any  of  the  foregoing 
rales."  In  the  form  of  retnra  required  from  the 
tazpftyer,  which  is  given  in  a  soh^ule,  these  four 
heads  of  income  were  represented  by  nineteen 
<*  cases,"  of  which  the  first  fourteen  fell  under 
Division  I.  The  taxpayer  had  to  return  his  total 
income  under  each  and  all  of  these  cases.  From  this 
total  income  the  taxpayer  was  allowed  to  make  a  great 
many  deductions  under  various  heads,  also  spedfiedin 
the  schedule.  There  were  deductions  for  rents  of  all 
sorts.  There  was  a  deduction  for  "  annual  interest 
for  debts,"  whether  '< personal"  or  charged  on 
property  enumerated  in  the  several  "cases"— « 
deduction  for  "allowances  to  children  or  other 
relations,"  and  a  deduction  for  «  annuities."  The  total 
amount  of  deductions  was  to  be  subtracted  from  the 
total  amount  of  income,  and  the  difference  was  tbe 
«  income  chargeable."  That  general  return,  as  Mr. 
Dowell  observes,  was  regarded  as  the  most  objection- 
able feature  in  the  income  tax.  By  the  Act  of  1803, 
in  lieu  of  a  general  return,  particular  retumt  of 
income  from  particular  sources  were  required.  That 
was  the  origin  of  the  five  schedules  of  charge  with 
which  we  are  now  so  familiar.  It  was  not  that  there 
was  any  difference  in  land  between  the  income  arising 
from  the  different  sources.  The  alteration  was  made 
in  order  to  avoid  disclosure  of  the  taxpayer's  circum- 
stances. This  new  method  was  found  to  work  so  well 
that  it  has  been  continued  in  every  Income  Tax  Act 
ever  since.  The  Act  of  1853,  after  imposing  the  datiet 
of  income  tax  by  SFctioa  1,  distributes  those  duties  in 
section  2  among  the  different  Schedules  A,  B,  C,  D, 
and  B,  on  the  ground,  as  tbere  stated,  of  convenience 
of  dasiification  and  facility  of  collection. 

Another  departure  was  made  in  1803  from  the 
system  adopted  in  the  Act  of  1799.  THe  principle  was 
established  of  taxing  income  at  its  source,  and  after- 
wards distribnting  the  burden  among  those  upou 
whose  shoulders  it  ought  to  fall.  Speaking  generally, 
the  deductions  authorized  by  the  Act  of  1799  were 
prohibited  altogether,  and  tbe  taxpayer  liable  to  an 
annual  payment,  whether  payable  out  of  any  subject 
of  charge  or  not,  was  autiiotized  to  deduct  and 
retain  the  tax  upon  the  payment  which  he  ^eas  bouud 
to  make.  And  so  the  law  stood  when  the  Act  of 
1888  was  paised. 

I  need  not  trouble  your  lordships  with  a  reference 
to  all  the  provisions  of  the  Income  Tax  Acts  whidi 
authorize  a  person  who  has  paid  income  tax  on  what 
is  not  really  available  income,  because  it  includes 
money  which  he  has  to  pay  over  to  someone  elie,  to 
deduct  and  retain  the  tax  upon  that  payment.  But 
it  is,  I  think,  worth  while  to  refer  very  briefly  to 
sections  102,  103,  and  104  of  the  Act  of  1842.  In 
the  Act  of  1842  the  charge  upon  annuities,  yearly 
interest  of  money,  and  other  annual  payments  is  not 
expressly  included  in  Schedule  O,  where  it  was  af  rer- 
wards  placed  by  the  Act  of  1853.  It  forms  the  subject 
of  a  distinct  section.  The  charging  section  is  section 
102.  It  extends  to  all  annual  payments.  The  charge 
is  to  be  according  to,  and  under  and  subject  t-),  the 
provisions  by  wiiich  the  duty  in  the  tbird  case  of 
Schedule  D  may  be  charged.  Then  there  is  a  pro- 
vision that  "in  every  case  where  the  same  shall  be 
payable  out  of  profits  or  gains  brought  into  charge 
by  virtue  of  this  Act "  (your  lordships  will  note  those 
words ;  they  extend  to  income  chargeable  under  each 
of  the  five  schedules),  no  assessment  is  to  be  made  upon 
the  person  entitled  to  the  annual  payment.  The  whole 
of  tbe  profits  and  gains  are  to  be  charged,  and  the 
person  charged  in  respect  thereof  is  entitled  to  deduct 
a  proportional  part  of  the  duty  when  he  comes  to  make 
the  annual  payment  to  which  he  is  liable.  In  every 
other  case  the  annual  payment  is  charged  with  duty 
in  tbe  hands  of   the  recipient.    Then  section    103 


imposes  penalties  on  persons  refusing  to  allow  tiu 
deauotions  authorized  by  the  Act    It  is  only  matetial, 
as  showing  that  these  provisions  with   regard  to 
annual  payments  extend  to  annual  payments  out  d 
profits  or  gains  chargeable  under  all  the  differant 
schedules.     Then   comes    section     104,    a    oniiou 
section,  and  one  rather  dumsily  framed.    It  proTidei 
that  when  it  is  proved  to  the  satisfaction  of  the 
commissioners   "  that  any  annual  payment  shall  be 
annually  paid  out  of  the  profits  and  guins  Jwid  fi^ 
accounted  for  and  charged  by  virtue  of  this  Act  at 
the  rate  and    according   to   the  rules  specified  in 
Schedule  D,"  a  certificate  may  be  granted  tntitlinB 
the   person  so  assessed,   upon  malong   the  aoiuuil 
payment,  to  deduct  a  proportionate  part  of  the  dmy; 
and  then  it  goes  on  to  say  that  *'no  such  certifioato 
shall  be  requirod  when  such  payments  are  to  be  made 
out  of   the   profits    or   gains   arising   from  laodi, 
tenements,    hereditaments,    or   heritages   as  befbn 
mentioned,  or  of  any  office  or  employment  of  profit, 
or  out  of  any  annuity,  stipend,  or  any  dividend  or 
share  in  such  public  annuities  as  are  herein  mentioned, 
but  such  deductions  may  be  made  without  having 
obtained  such  certificate."    So  it  came  to  this  m  U» 
result,  that  a  certificate  was  only  required  when  the 
payment  was  to   be  made  out  of  profits  or  gsim 
chargeable  under  Schedule  D. 

A  change  was  made  by  the  Act  of  1853  in  ease  of 
the  taxpayer.  Section  40  of  that  Act  had  the  effiaat 
of  dispensing  with  the  certificate  of  the  commissiooen 
altogether.  It  authorized  '*  every  person  "  liable  to 
the  payment  of  rent  or  yearly  interest  of  mansy,  a 
any  other  annual  payment,  on  making  such  payment 
to  **  deduct  and  retain  thereout "  the  rate  of  doty 
then  payable.  It  is  obvious  that  that  enactment  wii 
not  a  sufficient  protection  for  the  Crown.  It  ooa- 
tsined  no  provision  for  cases  where  the  annual  pay- 
ment was  made  out  of  gains  or  profits  not  brooglit 
into  charge  by  virtue  of  the  Act*  And  the  peison 
making  the  annual  payment  was  not  bound  to  make 
a  deduction  for  income  tax;  if  he  did,  he  wii 
apparently  not  bound  to  account  to  the  Grown  except 
in  the  case  of  payment  out  of  rates  under  section  l<@ 
of  the  Act  of  1842.  It  was  to  stop  this  gi^,  se  it 
seems  to  me,  that  the  enactment  now  under  con- 
sideration was  passed.  It  was  not  intended,  I  think, 
to  effect  a  revolution  in  income  tax  law. 

Now,  what  has  the  Act  of  1888  really  done  ?  Itii 
no  longer  optional  for  a  person  who  has  to  msb 
an  annual  payment  to  deduct  income  tax.  He  ii 
bound  to  make  the  deduction,  and  bound  to  pay  of« 
to  the  Crown  the  amount  deducted  unleaa  the  pay- 
ment comes  out  of  income  which  has  already  p«^ 
the  duty.  That  is  a  substantial  improvement, 
and  a  reasonable  security  for  payment  of  ds^ 
in  many  cases  where  formerly  it  was  liable  to  te 
evaded.  But  to  read  the  enactment  as  imposnig* 
double  duty  would  be  contrary  to  the  whole  soope  d 
income  tax  legislation,  and  whimsical  in  tbe  bigbtf^ 
degree,  when  you  consider  that  the  double  bordtf 
would  necessarily  fall  upon  the  fuodholder,  in  wboM 
case  the  collection  of  duty  is  certain,  while  a  pefK* 
chargeable  under  Schedule  D  would  be  expadj 
exempted  from  double  duty. 

It  seems  to  me  that  the  mistake  oomes  frommii- 
readiDg  sub-section  3  and  making  a  pause  in  thi 
sentence  at  a  wrong  place,  and  so  treating  the  wordi 
<*  income  tax  under  Schedule  D"  as  a  oompooad 
expredsion  instead  of  connecting  the  words  "  ondff 
Schedule  D  '*  with  <*  charged,"  to  which  they  propel^ 
belong.  When  the  enactment  speaks  of  '^intereitf^ 
money  or  annuities  charged  with  income  tax  un^ 
Schedule  D,"  it  does  not  refer  to  saoh  intereit  tf 
annuities  as  being  charsed  with  a  special  kind  of 
I  incomQ  tax.    There  is  reiuly  no  such  thing  as  inooae 
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tax  under  Sohedole  D  in  that  senie.  The  expreedon 
ooly  meaiiB  "asseBied  to  income  tax  in  aooordanoe 
with  the  praviiions  of  Schedule  D" 

It  aeems  to  me,  therefore,  that  the  contention  put 
forward  on  behalf  of  the  Orown  cannot  be  maintained ; 
and  I  am  of  opinion  that  the  information  must  be 
difmined  with  ooets  both  here  and  below,  and  I  move 
your  lordihipi  aooordingly. 

Lord  Dayby. — ^I  had  prepared  the  j  adgment  which 
which  I  am  about  to  read  before  I  had  the  advantage 
of  feeing  that  which  has  been  delivered  by  mv  noble 
and  learned  friend  Lord  Macnaghten.  There  is 
neoessarilv  some  repetition  in  what  I  have  written ; 
but  I  apologise  to  your  lordships  for  troubling  you 
with  the  same  matter  twice  over.  I  thiok  it  better, 
as  we  are  differing  from  the  court  below,  to  read  my 
own  judgment. 

I  am  against  the  contention  of  the  Grown  on  both 
the  points  which  have  been  argued.  The  enactment 
on  the  construction  of  which  the  case  turns  is  the 
3rd  sub-section  of  section  24  of  the  Gastoms  and 
Inland  Revenue  Act,  1888  ;  but  in  order  to  understand 
this  section  it  will  be  proper  to  refer  to  a  few  sections 
of  the  earUer  Income  Tax  Acts.  By  the  10th  rule  of 
section  60  of  the  Act  of  1842,  which  is  applicable  to 
Schedule  A,  it  is  provided  (reading  it  shortly)  that 
where  any  lands  are  subject  or  liable  to  the  payment 
of  {inter  alia)  any  annual  payment  thereupon  reserved 
or  charged  the  owner  may  retain  the  proporti  mate 
part  of  the  tax  out  of  such  annual  payment.  The 
person  entitled  to  receipt  of  the  annual  payment  it 
[M>und  to  allow  the  deduction,  and  the  owner  is  dis- 
charged of  so  much  money  as  if  the  same  had  actually 
been  paid  to  the  person  entitled  to  the  annual  pay- 
ment. An  annual  payment  of  course  includes  interest 
reserved  by  the  year  on  a  mortgage,  notwithstanding 
the  suggestion  of  Mr.  Danckwerts  to  the  contrary. 
It  hcM  been  continuously  so  construed  by  land- 
owners, mortgagees,  and  the  Grown,  and  if 
anything  were  wanted  to  make  dear  that  which  was 
dear  enough  before,  it  will  be  found  in  the  11th  rule, 
whidi  makes  special  provision  for  tie  case  of  a  mort- 
ffagee  in  possession  who  receives  the  rents  and  pays 
himself  his  own  interest,  allowing  the  amount  of  tiie 
tax  on  his  interest  to  the  mortgagor.  Section  102  of 
the  same  Act  brings  the  yearly  interest  of  money, 
whether  payable  as  a  charge  upon  any  property  or  as 
a  reservation  thereout  or  as  a  personal  debt  or  obliga- 
tion, within  the  third  case  of  Schedule  D ;  but  it  is 
provided  that  where  the  same  diall  be  '*  payable  out 
of  profits  or  gains  brought  into  charge  by  virtue  of 
this  Act "  (your  lordships  will  observe  the  languaee) 
no  assessment  is  to  be  made  upon  the  person  entitled 
to  such  interest,  but  the  whole  of  such  profits  or  gains 
is  to  be  charged  with  the  duty  upon  the  person  liable 
to  make  the  payment,  and  he  is  entitled  to  deduct  the 
proportionate  amount  of  the  tax  from  the  yearly 
rntmst,  and  is  thereby  discharged  of  so  much  money 
as  snoh  deduction  shaU  amount  unto.  I  construe  the 
words  "profits  or  gains  brought  into  charge  by 
virtne  of  this  Act "  as  induding  all  annual  income 
charged  with  the  tax  under  any  of  the  schedule*,  and 
not  as  confined  to  profits  charged  under  Schedule  D. 
This  is,  I  think,  the  natural  meaning  of  the  words, 
but  it  is  made  dear  by  the  terms  of  section  104, 
eoabling  the  commissioners  to  grant  a  certificate  of 
the  tax  having  been  paid,  and  maUng  sudi  certificate 
a  condition  precedent  to  the  deduction  where  the 
annual  payment  is  made  out  of  profits  and  gains 
"  obarged  by  virtue  of  this  Act  at  the  rate  and  accord- 
inic  to  the  roles  specified  in  Schedule  D."  Then 
follows  a  proviso  in  these  terms : 

*'  Provided  always  that  no  such  certificate  shall  be 
required  where  suich  payments  are  to  be  made  out  of 


the  profits  or  gains  arising  from  lands,  tenements, 
hereditaments,  or  heritages  as  before  mentioned,  or  of 
any  office  or  employment  of  profit,  or  out  of  any 
annuity,  pension,  stipend,  or  any  dividend  or  share  in 
such  public  annuities  as  are  herein  mentioned,  but 
such  deductions  may  be  made  without  having 
obtained  any  certificate." 

Your  lordihips  will  observe,  in  passiog,  the  bearing 
which  the  language  of  these  sections  has  upon  one  of 
the  arguments  addressed  to  us,  of  which  more  here- 
after. It  is  not  open  to  doubt,  and  was  not  disputed, 
that  sections  60  and  102  alike  mean  that  the  person 
paying  tiie  yearly  interest  may  deduct  and  ratata  the 
amount  of  the  tax  for  his  own  benefit,  and  the 
sdieme  of  the  Act  is  so  far  oUar  and  is  in  favour  of 
the  taxpayer.  It  was,  no  doubt,  considered  that  the 
real  income  of  an  owner  of  incumbered  property,  or 
of  property  charged  (say)  with  an  annuity  under  a 
will,  is  the  annual  income  of  the  property,  less  the 
interest  on  the  incumbrance  or  the  annuity,  and  the 
mortgagee  or  annuitant  and  tbe  owner  of  the 
property  are,  in  a  sense,  entitled  between  them  to  the 
income,  and  therefore  the  Grown  receiving  the  tax  on 
the  whole  iooome,  in  the  first  iudtwce,  from  the 
owner,  has  no  further  daim  against  the  mortgagee 
or  annuitant  on  whose  accoa  t  the  owner  is  deemed 
to  have  paid  as  well  as  on  his  own;  or,  in  other 
words,  the  Grown  under  this  Act  cannot  demand  the 
tax  twice  over  on  the  same  income. 

The  only  other  section  I  need  refer  to  is  section  40 
of  the  Income  Tax  Act,  1853  (16  &  17  Vict,  c  34),  by 
which  persons  liable  to  the  payment  of  any  yearly 
interest  or  other  annual  payment,  either  ai  a  charge 
on  any  property  or  as  a  personal  debt  or  9bligation, 
are  empowered  to  deduct  the  income  tax  thereout. 

I  now  turn  to  the  section  to  be  construed,  which  is 
in  pari  materia  with  and  complementary  to  the 
earhoir  enactments.    The  words  ar^ : 

"Upon  payment  of  any  interest  of  moneys  or 
aniiuities  duursed  with  income  tax  nud«r  Sohedcue  D, 
and  not  payable  or  not  wholly  payable  out  of  profits 
or  gains  l>rought  into  char^  to  such  tax,  the  person 
by  or  throuffh  whom  such  interest  or  annuities  shall 
be  paid  shaU  deduct  thereout  the  rate  of  income  tax 
in  ioToe  at  the  time  of  sudi  payment,  and  shall  forth- 
with render  an  account  to  the  Gommissioners  of 
Inland  fievenue  of  the  amount  so  deducted,  or  of  the 
amount  deducted  out  of  so  much  of  the  interest  or 
annuities  as  is  not  paid  out  of  profits  or  gains  brought 
into  (^arge,  as  the  case  ma^  b^,  and  such  amount 
shall  be  a  debt  due  from  such  person  to  Her  Majesty 
and  recoverable  as  such  aooordingly." 

I  confess  I  should  have  thought  the  meaning  of 
these  words  suffidenUy  plain  when  read  with  the 
earlier  enactments.  Their  general  effect  is  to  make  it 
compulsory  on  the  person  paying  taxable  interest  of 
money  (not  payable  out  of  income  already  taxed)  to 
deduct  the  tax  and  account  for  it  to  the  Grown  (as  in 
such  a  case  he  would  be  bound  to  do)  instead  of 
leaving  the  deduction  to  his  option,  as  was  done  by 
Si^ction  40  of  the  Act  of  1853.  But  the  singular 
thing  is  that  the  learned  Attorney-General  and 
his  junior,  while  they  tdl  us  that  this  is  a  mere 
ooUecting  section  for  improvement  of  the  machinery 
of  oolle<Sing  the  tax,  and  not  a  diarging  section, 
neverthdess  give  a  construction  to  the  words  which 
seriously  and  materially  increases  the  burden  on 
the  subject,  and  enables  the  Grown  in  the  present 
case,  and  other  similar  cases,  to  daim  payment  of  the 
tax  twice  over.  They  say  that  the  woras  "  brought 
into  charge  to  such  tax  "  mean  "  to  income  tax  under 
Schedule  D,"  and  the  section  therefore  applies  to  all 
interest  diarged  upon  or  payable  out  of  income  not 
within  that  sdiedule.  In  other  words,  the  effect  (they 
of  the  section  is  to  deprive  the  subject  of  the 
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benefit  of  rule  10  of  section  60  and  section  102  of  the 
Act  of  1842.  The  incaoibered  owner  of  land  or  of 
property  or  income  withio  Schedule  C  and  E  must 
deduct  the  tax  from  his  iocumbrdncer's  interest,  but 
pay  it  over  to  the  Crown,  instead  of  retainio&;  it  for 
his  own  benefit  as  previously  he  was  entitled  to  do. 
One  wonders  why  it  has  taken  ten  years  or  more  to 
develop  this  view  of  section  24  of  tbe  Act  of  1888, 
which,  if  correct,  must  be  immensely  beneficial  to  the 
Crown. 

In  my  opinion,  this  construction  of  the  section  is 
entirely  wrong.  Grammatically  I  think  it  wrong.  I 
thick  that  the  words  ''charged  with  income  tax 
under  Schedule  D"  mean  ''charged under  Schedule 
D  with  income  tax,''  and  the  words,  "such  tax" 
mean  the  tax  which  is  called  in  the  Act 
"income  tax."  It  is  sud  that  the  tax  imposed 
on  property  withia  Schedule  A  is  not  strictly  an 
income  tax,  because  it  is  levied  on  the  annual 
value  of  property  and  not  on  the  profits  received 
by  the  owner.  This,  no  doubt,  is  so,  and  if  one  were 
writing  a  treatise  on  taxation  it  would  be  proper  to' 
refer  to  this  distinction.  But  the  question  is,  what  do 
the  words  "income  tax"  mean  in  the  language  of 
the  Legislatore  and  in  this  ActP  I  believe  the 
expression  is  not  used  in  either  of  the  principal  Act^s 
of  1842  and  1853,  but  by  the  Short  Tities  Act,  1892, 
the»e  statutes  have  received  the  title  of  the  Income 
Tax  Acts  of  1842  and  1853.  The  first  instance  of 
the  words  being  used  by  the  Legislature  of  which  I 
am  aware  is  in  the  titie  of  another  Act  of  1853, 
relating  to  deduction  in  respect  of  life  insurance. 
But  in  an  Act  of  1856,  for  relieving  Scotch  landlords 
In  reepect  of  public  burdens  uot  borne  by  landlords  in 
Eugland,  "iocome  tax"  is  the  expression  uied  for 
describing  the  tax  levied  under  Schedule  A.  And 
not  to  weary  your  lordihips,  the  words  may  be  found 
in  all  the  subsequent  Acts  (which  have  been  passed 
almost  yearly)  as  describing  the  tax  which  is  levied 
under  all  the  five  schedules  without  distinction.  In 
ttuB  Act  of  1888,  section  24  is  one  of  a  group  of 
sections  collected  under  the  headiog  of  "Income 
Tux."  By  section  23  it  is  enacted  that  there  shall  be 
charged,  collected,  and  paid  the  following  duties  of 
income  tax  under  all  the  five  schedules.  I  come  to 
the  conclusion  that  the  expressioa  ''income  tax,"  in 
the  language  of  the  Legislature,  is  a  generic  descrip- 
tion of  the  tax  which  is  levied  under  all  the  sdtiednles 
alike,  and  is  so  used  in  section  24. 

Again,  it  is  said  (if  I  understood  Mr.  Danokwerts 
rightly)  that  the  expression  "  profits  and  gains  "  has  a 
technical,  or  almost  technical,  meaninff,  as  descriptive 
only  of  the  taxable  subjects  comprised  in  Schedule  D. 
No  doubt  from  the  nature  of  the  case  the  word 
"  gains  "  is  more  f requentiy,  tiiongh  not  exclusively, 
used  in  Schedule  D.  But  unluckily  for  the  argument, 
the  word  "profits"  is  the  word  selected  by  the 
Legislature  for  describing  generally  the  subjects  of 
taxation  under  the  Income  Tax  Acts.  The  title  to,  as 
well  the  Act  of  1842  as  that  of  1853  is  "  An  Act  for 
granting  to  Her  Majesty  duties  on  profits  arising 
from  property,  professions,  trades,  and  offices."  I 
have  alr«>ady  d»wn  attention  to  the  language  of 
section  102,  and  to  the  u»e  of  the  words  "  profits  or 
gains  arising  from  lands,  t-^nements,  hereditaments, 
and  heritages"  in  section  104  of  the  Act  of  1842. 
The  truth  is  that  the  income  tax  is  intended  to  be  a 
tax  upon  a  person's  income  or  annual  profits,  and 
although  (for  conceivable,  and  no  doubt  good  reasons) 
it  is  imposed  in  respect  of  the  annual  value  of  land, 
that  arrangement  is  but  the  means  or  machinery 
devised  by  tbe  Legislature  for  getting  at  the  profits. 
Comparing  sections  102  and  104  of  the  Act  of  1842 
with  this  section,  I  think  the  words  "  profits  or  gains 
brought  into  charge  to  such  tax  "  are  intended  to  be, 


and  are  the  exact  equivalent  of  the  words  ''  profits  or 
gains  brought  into  charge  by  virtue  of  this  Act "  in 
section  102.  I  am  therefore  of  opinion  that  the  wordi 
"  profits  or  gains  "  are  apt  words,  and  the  words  ohosea 
by  the  Leguilature  for  describing  not  only  the  taxabls 
subjects  under  Schedule  D,  but  also  thosa  comprised 
in  Schedules  A  and  B  and  the  other  schedules ;  and  I 
hold  that  the  London  County  Council  are  entitied  to 
retain  for  their  own  benefit  so  much  of  the  deduction 
made  by  them  from  the  interest  paid  by  them 
to  their  mortgagees  in  respect  of  income  tax  as  it 
equal  to  the  income  tax  paid  by  them  on  their 
real  estate  under  Schedule  A,  or,  which  comes  to  the 
same  thing,  to  account  to  the  Crown  only  for  the 
deducted  income  tax  on  so  much  of  the  interest  as  ia 
not  paid  out  of  their  income  which  has  already  been 
taxed. 

On  the  second  point  I  find  it  diffioidt  to  express 
myself  with  becoming  respect.  The  contention  is  that 
as  the  interest  on  their  Consolidated  Stock  is  oharged 
on  the  whole  of  the  lands,  rents,  and  property  belong- 
ing to  the  council  and  on  their  rates,  such  interest 
ought  for  the  benefit  of  the  Crown  to  be  apportioned 
rateably  over  all  the  subjects  of  the  charge,  and  only 
a  rateable  proportion  deemed  to  be  paid  out  of  their 
income  from  rents  or  from  interest  receivable  by  them 
from  their  own  debtors.  The  proposition  has  the 
merit  of  novelty.  Admittedly  there  is  no  authority 
for  it.  The  attention  of  your  lordships  wsa 
not  called  to  any  statutory  enactment  direotmg 
any  such  procedure,  or  to  any  principle  of  law  which 
prescribes  it.  On  the  contrary,  the  general  principle 
of  payment  in  dne  course  of  administration  is  to  piy 
annual  charges  in  the  first  place  out  of  annual 
income.  It  is  not  required  by  the  Income  Tax  Aot9 
in  order  to  raise  the  right  of  deduction  and  retention 
that  the  interest  or  annual  payment  ahall  be 
exclusively  charged  upon  or  payable  out  of 
profits  or  gains  brought  into  charge.  It  is 
enough  if  the  intevest  is  oharged  upon  or 
payable  out  of  the  taxable  income,  thoogh  there 
may  be  other  subjects  of  char^  But  the 
mortgagor  cannot,  of  course,  retam  against  the 
Crown  more  income  tax  than  he  has  paid.  One  of 
the  learned  judges  in  tiiie  Court  of  Appeal  seeins  to 
have  thought  the  case  might  be  different  if  the 
coimty  council  had  made  some  appropriation  of  their 
funds,  though  it  is  difficult  to  see  how  any  account- 
keeping  1^  the  debtor  could  alter  the  rights  of  the 
Crown.  If  such  appropriation  be  wanted,  I  find  it 
in  the  regulations  approved  by  the  Treasury  under 
the  statutory  powers  for  the  division  of  theaoconnt 
of  the  Consolidated  Loans  Fund  into  an  income 
account  and  a  capital  account. 

I  am  of  opinion  that  the  judgment  appealed  from 
should  be  reversed,  and  that  tihe  information  should 
be  dismissed  with  costs,  and  the  respondent  should 
also  pay  the  costs  of  the  appdlants  in  the  Court  ol 
Appeal  and  in  tiiis  House. 

Lords  Bbampton  and  Bobebtson  concurred. 

Lord  Ldtdley.— The  main  question  raised  by  this 
appeal  turns  on  the  true  oonstruction  of  section  24, 
sub-section  3,  of  the  Customs  and  Inland  Bevenne 
Act,  1888  (61  &  52  Vict.  c.  8).  This  enactment  hai 
no  special  reference  to  the  London  County  Council,  bat 
isageneralenactmentapplicable  to  that  body,  inasmunh 
as  they  have  to  pay  interest  to  the  holders  of  tiisir 
Consolidated  Stock. 

The  language  of  the  enactment  is  suoh  that,  if  it 
had  to  be  construed  by  itself,  I  should  feel  sope 
difficulty  in  putting  upon  it  any  other  interpretation 
than  that  which  has  been  put  upon  it  by  the  court  of 
first  instance  and  by  the  Court  of  Appeal,  and  which 
is  contended  for  by  the  Crown.    In  other  words,  I 
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should  read  "  sadh  tax  "  in  seotion  24,  anb-ieotioii  3, 
AB  applying  to  income  tax  under  Sobednle  D,  and  not 
as  applying  to  income  tax  generally.  Bat  the  enact- 
ment in  question  cannot  be  read  by  itself.  Its  object 
is  simply  to  core  a  defect  in  prior  enactments,  not  to 
remoael  them.  Section  24,  sub-section  3,  must  be 
lead  with  them,  and,  so  far  as  its  language  permits, 
it  must  be  so  constroed  as  to  accomplish  its  special 
object  and  produce  with  them  results  whion  are 
in  conformity  with  the  principles  on  which  they 
are  framed,  and  with  the  scheme  of  taxation 
contained  in  their  proTisions.  The  construction 
to  which  I  have  alluded  appears  to  me  to  be 
quite  inconsistent  with  those  priociples  and  with 
such  scheme.  It  introduces  anomalies  which  are 
startling  and  irrational,  and  which  there  is  no  reason 
to  suppose  that  the  Leffislature  ever  contemplated. 
The  judgments  of  Lord  liiMoaghten  and  Lordbavey, 
which  I  have  had  the  sdvantage  of  reading,  have  made 
this  so  dear,  that  it  is  quite  unnecessary  for  me  to 
say  more  U|)on  this  point  The  language  of  section 
24,  sub-section  3,  is  by  no  means  so  plain  and  free 
from  ambiffoity  as  to  justify  a  construction  which 
leads  to  suw  results ;  and  if  authority  is  wanted  to 
shew  that  the  Income  Tax  Acts  must  be  1ar«ated  as  a 
whole,  such  authority  will  be  found  in  the  decision  c{ 
this  House  in  Golquhoun  v.  Brooka,  38  W.  B.  289,  14 
App.  Gas*  493.  The  courts  below  have  not,  io  my 
opinion,  given  sufficient  weight  to  t^ose  sections  io  the 
earlier  Acts  to  which  our  attention  was  called  by  the 
appellants,  and  which  have  been  so  fully  commeoted 
upon  by  the  noble  lords  who  have  preceded  me. 

I  also  agree  with  what  they  nave  said  on  tbe 
subordinate  question  of  apportionment. 

For  the  reasons  given  by  them,  I  have  come  to  the 
conclusion  that  the  judgments  appealed  from  cannot 
be  supported,  and  that  the  appeal  should  therefore  ba 
allowed. 

Appeal  dUotved, 

Solicitor  for  appellants,  W.  A.  Blaxland* 

Solicitor  of  Inland  Revenue,  for  respondent. 
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(Bigby,  Oollios,   and   / 
Bomer,  L.J  J.)        J 


) 


July  5,  12. 


In  re  Bakeb. 
Ex  parte  Lupton.  (a.) 

Bankruptcy — Leaee — Assignment — Mortgage  by  sub- 
demise  —  Bankrupt  assignee  —  Disclaimer  —  Vesting 
order — Exclusion — Application  by  lessor — Bankruptcy 
Act,  1883  (46  &  47  Vict.  c.  52),  s.  55,  sub-section  6. 

Where  the  trustee  in  bankruptcy  of  an  assignee  of  a 
lease  has  disclaimed  the  lease  which  the  bankrupt  had 
mortgaged  by  a  sub-demise^  the  original  lessor  is,  under 
section  55  of  the  Bankruptcy  Act,  1883,  entitled,  not- 
withstanding the  solvency  of  the  original  lessee,  to  apply 
to  the  court  for  an  order  vesting  the  property  in  the 
mortgagee  subject  to  the  same  liabilities  as  the  bankrupt 
VMS  subject  to  under  the  original  lease  at  the  date  whien 
the  bankruptcy  petition  vhis  filed,  and  if  the  mortgagee 
declines  to  accept  such  an  order  he  will  be  excluded  from 
all  interest  in  and  security  upon  the  property. 

This  was  an  appeal  from  a  decision  of  Mr. 
Registrar  (H£brd. 

(a.)  Beported  by  S.  B.  Williams,  Esq.,  Barrister- 
at-Law. 


It  appeared  that  on  the  23rd  of  November,  1889, 
Mrs.  Sdilosser  leased  a  house  in  Gerrard-street, 
Leicester-square,  to  Yincenzo  Columbati  for  twenty- 
one  years  from  the  25th  of  March,  1889,  at  a  yearly 
rent  of  £100,  and  subject  to  the  lessee's  covenants. 

On  the  10th  of  February,  1890,  Cblumbati  died 
intestate.  His  widow  was  bis  adminiitratrix,  and  on 
the  16th  of  October,  1890,  she,  in  consideration  of 
£200,  assigned  tiie  house  for  the  residue  then  un- 
ezpirad  of  the  term,  aud  also  the  goodwill  of  his 
business,  to  Fernando  Oima. 

In  January,  1892,  Cima  assigned  the  house  for  the 
then  residue  of  the  term  and  the  goodwill  to  Ridiard 
Baker. 

On  the  22nd  of  February,  1899,  Baker  mortgaged 
the  house  by  sub-demise  for  the  residue  unexpired  of 
the  term,  less  the  last  day  thereof,  to  Isabella  Lewis, 
widow. 

Baker  afterwards  made  a  second  mortgage  of  the 
house  to  Messrs.  Nicholson 

On  the  4th  of  January,  1900,  Mrs.  Lewis  died. 

la  February,  1901,  Baker  was  adjudicated  a 
bankrupt. 

On  the  13th  of  May,  1901,  the  trustee  in  the 
banloruptcy  executed  a  disclaimer  of  the  lease. 

On  the  18th  of  June,  1901,  the  registrar,  on  the 
applicatioQ  of  Mrs.  Sohlosaer,  the  original  lessor, 
m»de  an  order  that,  unless  Messrs.  Nicholson  should 
within  fourteen  days  elect  to  accept  and  apply  for 
au  order  vesting  in  them  tbe  leasehold  house  and 
making  them  subject  to  the  same  liabilities  as  the 
bankrupt  was  subject  to  under  the  lease  in  respect  of 
the  premises  at  the  date  of  the  bankruptcy  petition, 
they  should  be  excluded  from  all  interest  in  and 
security  upon  tbe  premises;  and,  further,  that,  if 
Messrs.  Nicholson  should  not  elect  to  accept  such 
order  as  aforesaid  within  the  fourteen  dajrs,  then, 
unless  the  executors  of  Mrs.  Lewis  should  within  seven 
days  from  the  expiration  of  the  fourteen  days  elect  to 
SKScept  and  apply  for  an  order  vestiog  in  them  the 
leasehold  premises  and  making  them  subject  to  the 
same  liabilities  as  the  bankrupt  was  subject  to  under 
the  lease  in  respect  of  the  premises  at  the  date  of 
the  bankruptcy  petition,  they  should  be  excluded 
from  all  interest  in  and  security  upon  the  said 
premises. 

The  order  was  made  without  notice  to  Oolnmbati's 
administratrix  or  to  Cima. 

The  administratrix  could  not  be  found. 

The  executors  of  Mrs.  Lewis  appealed. 

Cooper  WtUiSt  E.G.,  and  Muir  MacheneU^  for  the 
appdlants,  contended  that  as  there  was  sctll  someone 
liable  on  the  covenants— namely,  tbe  original  lessee  or 
his  representatives,  the  lessor  was  not  entitled  to  the 
order.  Such  an  order  had  never  been  made  where 
there  was  a  barrier  of  two  solvent  persons  between 
the  lessor  and  the  bankrupt. 

They  relied  upon  some  observations  of  Gave,  J.,  in 
In  re  Cock,  Ex  parte  Shilson,  36  W.  B.  187,  20 
Q.  B.  D.  343. 

Wace»  for  the  lessor. 

Our.  adv.  vuU. 

July  12.— BiGBT,  LJ*.,  expressed  his  agreement 
with  the  decision  of  the  learned  registrar. 

CoLLiNB,  L  J.,  after  stating  the  facts  and  reading 
the  order  of  tbe  registrar,  said  that  the  effect  of  the 
order  was  to  put  the  mortgagees  to  the  option  of 
aoceptiog  the  property  subject  to  the  liabilities  of  the 
banlmipt  undm  the  lease,  or  of  having  their  interests 
in  the  property  determined.  The  executors  of  the 
first  mortgagee  appealed,  and  they  said  that  by 
Katon  of  the  fact  that  the  oriicinal  lessee  and  an 
assignee  of  the  lease  intervened  between  the  lessor  and 
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the  baokrapt  and  oontinued  liable  to  the  leuor,  and 
that  the  lessee  (as  it  was  suggested,  though  there  was 
no  evidence  about  it)  was  solTent,  section  65  did  not 
apply,  and,  though  the  mortgagee  might  be  oompelUd 
at  the  instance  of  the  intervening  persons  to  accept 
the  option  which  had  been  imposed  on  him,  he 
otiuld  not  be  compelled  to  do  so  at  the  instance 
of  the  lessor.  In  his  lordship's  opinion  the 
question  had  been  already  decided  by  two  cases  to 
which  he  would  refer  to  presently.  His  lordship 
then  read  the  clauses  of  section  56.  That  section 
had  been  the  subject  of  discussion  and  decision. 
In  In  re  Cock  it  was  held  by  the  late  Gave,  J., 
and  the  present  Master  of  the  Bolls  that  the  lessor 
was,  within  the  meaning  of  sub-section  6,  a  person 
interested  in  the  property,  and  was  entitled  to  put 
the  machinery  of  that  sub-section  in  motion,  and 
to  apply  for  an  order  under  it.  Another  step  a  long 
way  forward  was  also  taken  in  In  re  Gock,  for  it  was 
held  that,  though  the  lessor  might  not  be  in  a  pjsi- 
tioQ  himself  to  ask  for  a  vesting  order,  still  he  might 
put  the  machinery  in  motion  for  the  purpose  of 
ascertaining  whether  a  sub>lessee  would  accept  the 
property  subject  to  the  bankrupt's  liabilities  in 
respect  of  it,  or  give  up  his  interest  in  it.  That  step 
in  advance  was  taken  In  In  re  Cock,  and  the  view  of 
the  Divisional  Court  there  was  confirmed  l^  the  Court 
of  Appeal  in  In  re  FinUy,  37  W.  B.  6,  21  a  B.  D. 
475.  It  was  coutended  that,  though  this  was  the 
position  of  the  lessor,  the  decision  did  not  apply  when 
tiie  original  lesiee  remained  liable  to  him  upon  the 
covenants  in  the  lease,  notwith8tandin|f  that  he  had 
assigned  it.  But,  it  haying  been  decided  that  the 
lesior  could  put  the  machinery  in  motion,  it  seemed  to 
his  lordship  tnat  there  was  nothing  in  this  point.  The 
lessor  still  retained  an  interest  in  the  property  notwith- 
standing the  assignment,  and  the  decision  was  that  a 
person  who  retained  an  interest  might  put  the 
machinery  in  motion,  even  though  he  could  not 
obtain  a  vesting  order  himself.  This  was  made  clear 
by  the  decision  of  the  Court  of  Appeal  in  In  re  Morgan^ 
37  W.  B.  344,  22  Q.  B.  D.  592,  the  facts  of  w&ioh 
were  nearly  identical  with  those  of  the  present  case, 
with  this  difference,  that  there  the  application  for  the 
order  was  made  by  the  original  lessee.  Bxactly  the 
same  objection  might  have  been  raised  there  as  had 
been  raised  here,  for  the  lessee  th«re  had  an  assignee 
from  whom  he  was  entitled  to  a  continuing  indemnity 
against  liability  to  the  lessor,  just  as  here  the  lessor 
•had  the  liability  of  the  origiual  lessee.  The  lessee 
was  (as  the  lessor  was  here)  in  the  same  position  as 
before  the  bankroptcy.  He  had  a  solvent  person  who 
was  bound  to  indemnify  him.  And,  notwithstanding 
this,  the  court  on  the  lessee's  application  made  an 
order  similar  to  that  made  in  the  present  case. 
Bowen,  L.J.,  made  the  following  observations: 
*' Various  persons  are  entitled  under  the  section  to 
apply  for  an  order  vesting  the  property  in  themselves 
or  in  someone  else.  The  application  may  be  made 
by  any  person  either  claiming  any  interast  in  the 
property  or  under  any  liability  in  respect  of  it  which 
is  not  discharged  by  the  Act.  It  is  obvious  that 
in  the  case  of  a  lease  there  may  be  many  persons  who 
claim  to  be  interested  in  the  property,  and  many 
others  who,  even  if  thepr  have  no  interest  iu  it,  have 
come  under  some  liability  in  respect  of  it.  All  these 
persons  have  a  right  to  compete  for  a  vesting  order  if 
they  desire  it.  Primd  fade  the  court  would  not  make 
an  order  vesting  the  property  in  one  out  of  the  dass 
who  have  a  ri^t  to  ap^y,  and  who  may  possibly  be 
injured  by  an  order  vesting  the  property  m  someone 
else,  without  giving  the  other  members  of  the  dass  an 
opportunity  of  being  heard.  But  it  is  obvious  that, 
in  the  case  of  a  lease  for  a  long  term,  if  you  were  to 
inpist  on  a  rigid  rule  that  every  member  of  the  i^i^A^ 


must  be  served,  the  expense  would  be  enormous,  sod 
in  the  result  it  would  be  barren  of  any  fruit,  for  tibe 
great  majority  of  the  class  would  not  care  a  stnw 
about  the  matter.  Sub-section  6  of  section  55  saji 
that  the  court  may  make  the  order  '  on  hearing  sacn 
persons  as  it  thinks  fit.'  The  registrar  is  entitled  to 
deal  with  the  matter  broadly,  and  in  a  basineBsliks 
way,  and  if  he  sees  that  the  interests  of  any  persoa  sie 
likely  to  be  really  affected  by  the  order  be  may  lay 
that  tiiat  parson  must  be  served  with  notice. 
If,  on  the  other  hand,  he  thinks  that  th« 
interest  of  anv  person  is  merely  teohoio«],  he 
may  deal  with  ue  matter  in  a  broader  way, 
and  proceed  without  requiring  such  a  j^ereon  to  be 
served.  The  applicant  has  to  submit  himself  to  the 
discretion  of  tue  registrar.  If  he  omits  to  serve  some 
person  who  in  the  interests  of  justice  ought  to  have 
an  opportunity  of  being  heard  on  the  appuoation,  he 
ezpoflcs  himself  to  the  risk  of  having  to  bear  the 
costs  resulting  from  his  improvideaoe.  Up  to  the 
time  when  the  matter  comes  before  the  registrar 
the  applicant  is  left  free,  but  then  the  registrar  moet 
exerase  his  discretion  as  to  the  persons  who  ought 
to  be  served."  And  the  Lord  Justice  proposed  sn 
order  in  the  following  terms,  which  the  court 
adopted :  "  A  vesting  order  in  the  terms  of  the  notioe 
of  motion.  The  ai^cant  to  have  his  costs  in  the 
court  below.  No  costs  to  be  given  of  the  appesL 
The  order  is  not  to  be  drawn  up  for  a  month. 
Notioe  is  to  be  given  forthwith  by  the  applioanf « 
solidtors  to  the  l«ssor  and  to  Evans  (the  assignee  of 
the  lease),  or,  if  he  is  dead,  to  his  legal  personsl 
representative,  if  there  be  any.  An  affidavit  of 
service  of  the  notice,  or  of  the  facts  which 
excuse  it,  is  to  be  lodged  with  the  registrar  within 
fourteen  days.  Liberty  will  be  reserved  to  the 
lessor  and  to  Evans,  or  his  personal  representative, 
to  apply  to  this  court  to  rescind  or  vary  the  ordff 
at  aiiy  time  before  this  day  month."  So  thst, 
in  that  case,  the  order  was  made,  although  the 
assignee  of  the  lease  had  not  been  served  with  notice. 
The  result  of  these  two  cases  governed  the  present 
case.  This  application  having  been  made  by  one  of 
a  class  who  were  entitled  to  apply,  there  remained 
only  the  question  whether  the  proper  persons  had 
been  served  with  notice.  No  one  ought  to  be  fiosUy 
excluded  until  it  had  been  ascertained  whether  he 
had  more  than  a  merely  technical  interest  in  tiie 
matter.  In  the  present  case  the  original  lessee  hsd 
a  shadowy  interest,  but  his  rights  were  in  no  way 
affected  by  the  registrar's  order,  which  merely  pat 
the  two  mor^agees  to  their  election.  If  the  Isanr 
should  desire  to  obtain  an  order  vesting  the  proper^ 
in  himself,  he  would  have  to  institute  other 
proceedings  for  the  purpose.  Some  observatioiu 
made  by  Gave,  J.,  in  Jn  re  Gock,  20  Q.  B.  D.,  at  p.  348. 
had  been  relied  upon,  but  in  his  lordship's  opioioQ 
they  did  not  apply  to  the  matter  now  in  hand.  The 
learned  judge  was  not  then  dealing  witii  the 
question  who  was  entitled  to  put  the  maohinery 
in  motion,  but  with  the  question  of  obtsintag 
a  vesting  order.  When  once  you  had  the 
right  person  making  the  application,  tiiff* 
remained  only  the  question  of  serving  the  right 
person  with  notice.  In  his  lordship's  opioion  the 
leamed  registrar's  decision  was  right,  and  the  appeal 
must  be  dismissed  with  costs. 

Boioot,  L.J.,  agreed.  It  was  clear  from  the  fWrfi 
of  section  65,  and  from  the  authorities,  that  tiie  lesior 
was  a  person  claiming  an  interest  in  the  proijgy 
withm  the  meaning  of  the  section,  and  was,  thersiorei 
entitled  to  make  the  application.  He  was  not  the 
less  so  because  the  original  lessee  remained  liable  npoB 

the  covenants  iu  the  lease.    On  this  applioatioa  oleenj 
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the  fi<vt  person  entitled  to  a  ▼eating  order  was  the 
mortgagee  by  snb-demiae,  and  the  court  had  rightly 
given  him  the  option.  The  ooort  was  not  bound  to 
go  on  and  make  a  further  order  yesttng  the 
property  in  the  event  of  the  mortgagees  deoiiniog 
to  take  it.  The  practice  was  to  mura  such  an  order 
as  had  been  made  in  the  present  case.  It  was  a 
matter  of  discretion  whether  the  r<>ffistrar  should 
require  any  other  person  to  be  served.  No  doubt 
the  court  might  have  insisted  on  haying  the  lessee 
before  it,  but  it  was  not  bound  to  do  so.  The 
mortgagee  was  in  no  way  prejudiced  by  the  order, 
nor  was  the  lessee  who  was  not  present  when  it  was 
made.  The  mortgagee  was  not  concerned  with  the 
rights  and  liabilities  of  the  lessee,  and  if  it  should 
turn  out  that  the  lessee  was  a  solvent  person,  his 
lordship  did  not  see  why  he  should  not  apply  for 
an  Older  vesting  the  property  in  him.  So  mach  for 
the  technical  objections.  On  the  substance  of  the 
case  there  was  still  less  to  be  said  for  the  mortgagee. 
He  claimed  only  through  the  assignee  of  the  lease, 
and  had  only  such  rights  as  the  assignee  had.  It 
would  be  absurd  to  suppose  that  tiie  mortgagee 
could  hold  the  property  without  paying  the  rent 
and  performing  the  covenants.  Nor  could  his  lordship 
see  that  the  mortgagee  had  any  right  to  claim  any 
further  delay,  or  to  wait  until  the  landlord  should 
re-enter  or  take  proceedings  against  the  lessee  upon 
his  covenants,  ^e  appeal  faued  both  in  form  and 
substance. 

Appeal  dismissed.    Leave  to  appeal  to  House  of  Lords 
re/used. 

Solicitors,  Nash,  Field,  d:  (Jo. ;  Boyce  &  Son. 


From  K.  B.  Div.  ) 

(A.  L.  Smith,  M.B.,  and  Vanghan  [  July  8. 

Williams  and  Stirling,  L. JJ.)      ) 

DiCKSBB  V.  HOSEINS.  (a.) 
Metropolis — Building — Puhlic-house-Separationo/part 
used  for  trade  from  part  used  as  dvielling'house^ 
Fire-resisting  maUricUs — London  Building  Act,  1894 
(57  &  58  Vict.  e.  ccanu.),  s.  74,  sub-section  2. 

On  the  hearing  of  an  ohjectior^  by  a  district  surveyor 
that  the  erection  of  a  proposed  beerhouse  unthottt  the  use 
of  fire-resisting  materials  would  be  in  contravention  of 
section  74,  sub-secti<m  2,  of  the  London  Building  Act, 
1894,  tJie  magistrate  found  as  a  fact  that  part  of  the 
building  was  intended  to  be  used  for  the  purposes  of  the 
trade  of  a  beerhouse,  and  that  part  was  intended  to  be 
used  as  a  dwelling-house  for  the  licensed  occupier y  but  he 
held  that  the  case  was  governed  by  Oanitt  v.  Gbdson, 
[1899]  2  0.  B.  193,  47  W.  R.  Dig.  126,  and  he  accord- 
ingly overruled  the  objection. 

Held  (reversing  the  decision  of  the  King's  Bench 
Divisirn,  ante,  p.  523),  that  on  the  finding  of  the 
inagisiraie  the  objection  must  be  held  to  be  good. 

Appeal  irom  tho  dediion  of  a  Divisional  Court 
(Lord  Alverstone,  L.G.J.,  and  Lawrence,  J.)  on  a 
special  case  stated  by  a  metropolitan  police  magistrate, 
an^p.  523. 

On  the  hearing  of  an  appeal  under  section  150  of 
the  London  Bui&ing  Act,  1894,  it  appeared  that  a 
builder  proposed  to  erect  a  building  to  be  used  as  a 
beerhouse,  and  that  the  diitriot  surveyor  objected 
that  the  proposed  erection  would  be  in  contravention 
of  section  74,  sub-section  2,  which  enacts  as  follows  : 
*'  In  every  building  exceeding  ten  sqnazes  in  area 

(a.)  Beported  by  F.  G.  Bi^CKBB,  Esq.,  Barrister- 
at-Law« 


used  in  part  for  purposes  of  trade  or  manufacture  and 
in  part  as  a  dwelling-house,  the  part  used  for  pniposes 
of  trade  or  manufacture  shall  be  separated  nom  the 
part  used  as  a  dwelling-house  by  walls  and  floors  con- 
structed of  fire-resisting  matenals,  and  all  passages, 
staircases,  and  other  means  of  approach  to  the  part  used 
as  a  dwelling-house  shall  be  cons<ructed  throughout  of 
fire-resisting  materials."  The  facts  of  the  case  are 
fully  set  out  ante,  p.  523. 

The  magistrate  found  as  a  fact  that  part  of  the 
buildinff  was  intended  to  be  used  for  the  purposes  of 
the  traae  of  a  beerhouse,  and  that  part  was  intended 
to  be  used  as  a  dweUing-house  for  the  licensed 
occupier ;  but  he  held  that  the  case  was  governed  by 
the  decision  in  Oarritt  v.  Godson,  [1899]  2  Q.B.  193, 
47  W.  B.  Dig.  126,  and  that,  in  accordance  with  that 
authority,  the  erection  of  the  proposed  building 
without  tbe  use  of  fire-resisting  matenvls  would  not 
be  in  contravention  of  tiie  Act,  and  be  stated  a  special 
case  for  tJie  opinion  of  the  King's  Bench  Division. 

The  Divisional  Court  affirmed  the  decision  of  the 
■laffistrate* 

Td&  district  surveyor  appealed. 

Avory,  K.O.,  and  H.  W.  Rowsdl,  for  the  appellant. 

Danckwerts,  K.C.,  and  Craies,  for  the  respondent. 

A.  L.  Smith,  M.B.— In  this  case  the  magistrate  has 
found  as  a  fact  that  the  proposed  boilding  is  intended 
to  be  used  in  part  for  the  purposes  of  trade  and  in 
part  as  a  dwelling-house.  I  do  not  agree  with  that 
finding,  but  I  am  bound  by  it.  It  seems  to  me  that 
the  magistrate  was  inoonsisteDt  in  arriving  at  that 
fioding  and  in  holding  at  the  same  time  that  the  case 
was  governed  bv  GarrUt  ▼.  Godson.  In  that  case  the 
judges  were  of  opinion  that  the  building  there  in 
question  was  not  **  used  in  part  for  the  purposes  of 
trade  or  manufacture,  and  in  part  as  a  dwelling- 
house.*'  Here  we  have  an  express  finding  thatuie 
building  is  to  be  so  used.  I  am  of  opinion  that  we 
must  accept  that  finding,  and  it  then  follows  that  the 
appeal  miut  be  allowed. 

Vaughan  Wiujamb  and  STi&Liira,  L.JJ.,  con- 
curred. 

Appeal  allowed. 

Solicitor  for  the  appellant,  W.  A.  Blaxland. 

Solioitor  for  the  respondent.  P.  G.  Gates. 


From  Q.  B.  Div.  ] 

(A.  L.  Smith,  M.B.,  and  Vaughan  {  July  1. 

Williams  and  Stirling,  L.JJ.)        J 
Antohiada  v.  Smith. 
H.  W.   Smith,    Claimant,  (a.) 

Bill  of  sale—BegistraUon— Absolute  biU  of  sale— Non- 
renewal of  registration — BiU  of  sale  given  by  grantee 
of  first  bill   of  sale-^Subseguent  execution  against 
grantor  of  first  biU  of  eale— Apparent  possession-- 
BiOs  of  Sale  Act,  1878  (41  A  42  Vict.  c.  31),  ss.  8, 11. 
in  1893  the  defendant,  bv  an  absoltUe  bill  of  sale, 
assigned  the  furniture  in  the  house  in  which  he  resided, 
and  of  which  Tie  was  the  tenant,  to  a  person  who  also 
resided  in  the  same  house.     This  bill  of  sale  was  duly 
registered,  but  the  registration  was  not  renewed.     In 
November,  1900,  the  grantee  gave  a  bill  of  sale  of  the 
furniture  to  the  claimant  to  secure  an  advance,  and  this 
biU  of  sale  was  duly  registered.    SubsequenUy  the  fur- 
niture, which  had  remained  at  the  same  house  where  the 
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defendant  and  the  grantee  ofthefir$t  biU  of  sale  resided, 
was  seized  in  execution  of  a  judgment  recovered  by  the 
plaintiff  against  the  defendant,  and  was  claimed  by  the 
claimant  under  his  bill  of  sale.  Upon  an  interpleader 
issue. 

Held,  that,  as  there  was  no  execution  creditor  of  tht 
defendant  in  existence  at  the  time  when  the  bill  of  sale 
to  the  claimant  was  given,  so  as  to  avoid  the  first  bill  of 
saU  under  section  8  of  the  Bills  of  Sale  Act,  1878,  the 
daimanfs  title  to  the  furniture  tvas  valid. 

Appeal  from  the  jadgment  of  the  Diyuional  Court 
(Lord  Alverstone,  L.O.J.,  and  Lawranoe,  J.). 

On  the  14th  of  October,  1893,  the  defendant  by  an 
abiolute  bill  of  sale  aaiigned  the  furnitnre  in  a  house, 
where  he  r«0ided  and  of  whioh  he  was  tenant,  to  his 
mother-in-law,  Mm.  Melland,  who  also  resided  with 
him  in  the  house.  This  bill  of  sale  was  duly  registered 
but  the  registration  was  not  renewed. 

On  the  8th  of  March,  1894,  Mrs.  Melland  gave  a 
bill  of  sale  over  the  furniture  by  way  of  mortgage,  and 
this  bill  of  sale  was  duly  registered  and  re-registered. 

On  the  14th  of  November,  1900,  this  bill  of  sale  was 
paid  off,  and  Mrs.  Melland  gave  a  fresh  bill  of  sale  of 
the  furniture  to  the  claimant  as  security  for  an 
advance.    This  bill  of  sale  was  duly  registered. 

Subsequently  the  furniture,  which  had  remained  in 
the  same  house  all  the  time  where  the  defendant  and 
Mrs.  Melland  were  residing,  was  seized  under  a^S.  fa, 
in  execution  of  a  judgment  recovered  by  the  plaintiff 
against  the  defendant,  and  was  claimed  by  the  claim- 
ant under  his  bill  of  sale. 

An  interpleader  issue  was  tried  in  the  Croydon 
Countjr  Court,  when  the  judge  gave  judgment  for 
the  diomant,  and  the  Divisional  Court  affirmed  his 
judgment. 

The  plaintiff  by  leave  appealed. 

CabahS,  for  the  plaintiff.— The  bill  of  sale  given  to 
Mrs.  Melland,  not  having  been  re-registered  as 
required  by  section  11  of  the  Bills  of  Sale  Act,  1878, 
her  title  to  the  goods  was  defective,  and  the  bill  of 
sale  was  void  as  against  the  plsintiff,  the  execution 
creditor,  under  section  8  of  the  Act.  Her  bill  of  sale 
being  void,  she  could  give  no  better  title  to  the  goods 
than  she  herself  had :  Karet  v.  Kosher  Meat  Asseciation, 
26  W.  B.  691,  2  Q.  B.  D.  361.  She  had  a  defeasible 
title  to  the  goods.  The  claimant,  who  derived  his 
title  through  her,  has  no  better  title  than  she  had, 
and  therefore  as  against  the  execution  creditor  the 
claimant's  title  is  bad,  the  furniture  being  in  the 
apparent  posseasion  of  the  defendant,  tiie  execution 
debtor,  withm  the  meaning  of  section  4  of  the  Act. 
In  Cookson  v.  Sivire,  33  W.  B;  181,  9  App.  Cas.  653, 
the  original  bill  of  sale  was  a  spent  document,  and 
had  be^  put  an  end  to.  In  the  present  case  the  Inll 
of  sale  to  Mrs.  Melland  was  the  basis  of  her  title  to 
the  furniture,  and  was  in  no  way  a  spent  document. 
The  plaintiff  is  therefore  entitled  to  succeed. 

Le  Riche,  for  the  claimant.— Section  8  of  the  Bills  of 
Sale  Act,  1878 — ^which  applies  to  this  case  because  the 
bill  of  ssle  given  to  Mn.  Melland  was  an  absolute 
one— does  not  avoid  the  bill  of  sale  ab  initio  for  want 
of  registration,  but  only  avoids  it  as  against  a  trustee 
in  bankruptcy  or  execution  creditor  of  the  grantor 
when  the  goods  remain  in  his  apparent  possession. 
At  the  time  when  Mrs.  Melland  gave  the  bill  of  sale 
to  the  claimant  there  was  no  trustee  in  bankruptcy 
or  execution  creditor  of  the  defendant,  and  therefore 
she  had  a  good  title  to  the  goods,  and  could  transfer 
a  good  title  to  the  claimant :  Cookson  v.  Swire,  He 
alto  contended,  alternatively,  that,  as  Mrs.  Melland 
lived  in  the  house  where  the  furniture  was,  she  was 
in  possession  of  it,  and  therefore  it  was  not  in 
apparent  possession  of  the  defendant. 


OababS  replied. 

Vauohan   Williams,  L.J.— In  my  opinion  the 
judgment  of   the   Divisional   Court   is   ru^ht    Is 
November,  1900,  Mrs.  Melland  was  the  holcfor  of  an 
absolute  bill  of  sale  over  the  furniture  given  to  \m 
by  her  son-in-law,  the  defendant.     It  is  adodttsd 
that  that  bill  of   sale,  being  an    absolute  oda,  ii 
governed  by  the  Act  of  1878.    That  bill  wai  duly 
registered  when  it  was  given,  and  under  the  Act  it 
should   have   been  re-registered  within  five  yean, 
which  was  not  done.    Then  came  a  bill  of  ssle  mm 
by  Mrs.  Melland,  intermediate  between  the  mow- 
mentioned  bill  of  sale  and  the  one  given  by  ber  to 
the  claimant.     That  intermediate    bill   of   sals  ii 
of  no  importance  in  the  case  except  to  connect  the 
transactions      together.       Mrs.      MeUaod,     beiog 
minded  to  pay  off  this  intermediate  bill  of  esle^ 
applied      to      the      claimant      to     advance     tke 
money  necessarv  for  the  purpose,  and  the  diinunt 
did  so.    The  bill  of  sale  was  accordingly  paid  off,  and 
in  November,  1900,  Mrs.  Melland  gave  a  bill  of  aale 
over  the  furniture  to  the  claimant  as  security  for  tin 
advance.     That  bill  of  sale,  being  one  given  by  wsy 
of  security,  was  governed  by  the  Bills  of  Sale  Act, 
1882,  and  it  was  duly  registered.     Subsequently  the 
plaintiffs  issued  execution  upon  a  judgment  teoovend 
against  the  defendant,  and  the  furniture  was  tskes 
under  the  execution.    The  daimtnt  thereupon  olsimed 
the   furniture   under   the   bill   of   ssle   to  him  of 
November,  1900.     Primd  facie  that  is  a  vaUd  diim. 
It  is  objected  that  the  daim  is  not  a  good  one, 
because  the  claimant  has  to  trace  his  title  through  i 
bill  of  sale  given  by  the  defendant  to  Mrs.  MsUjukI, 
which  bill  of  sale  was  not  re-registered  as  required  by 
section  11  of  the  Bills  of  Sale  Act,  1878.    It  sesms  to 
me  that  that  objection  to  the  claimant's  title  to 
the  furniture  is   not   a   sound  one.     Though  tiw 
bill    of    sale    given    to    Mrs.    Melland    was   not 
re-registered  at  the  end  of  five  years— namely,  in 
October,  1898,  still  when  she  gave  the  bill  of  ssle  to 
the  claimant  in  November,  1900,  there  was  at  that 
time  no  trustee  in  bankruptcy  or  execution  creditor  o! 
the  defendant  i^ainst  whom  the  bill  of  sale  given  by 
the  defendant  would  have  been  void,  and  who  oonld 
have  claimed  the  furniture  comprised  therein.    It 
must  be  remembered  that  section  8  of  the  Bills  of  Sale 
Act,  1878,  does  not  render  the  bill  of  sale  void  i>» 
facto  for  want  of  registration,  but  aolj  avoids  it  ai 
against  (so  far  as  material)  the  trustee  in  bankrupt^ 
or  execution  creditor  of  the  grantor,  if  the  goods  sre 
in  his  possession  or  apparent  possession.    In  tbeie 
circumstances  it  seems  to  me  that  the  decision  of  tfas 
House    of    Lsrds  in    Cookson   v.   Swire,  covers  the 
present  case.    There  the  bill  of  sale  was  defeolxni 
as  in  this  case,  for  want  of  renewal    of  regiitzs- 
tion.     In  that  case  the  grantee  of  a  bill  or  asle 
given  in  1873,  the  registration  of  which  had  not  been 
renewed,  demanded  payment,  and  on  default  took 
possession  of  the  goods  and  sold  them  to  a  purohsser, 
who,  not  bting  able  to  pay   for   them,  gave  tiie 
vendor    a    bill   of     sale   over    them    wmch    vai 
duly   registered.     The    goods   having    been   after- 
wards seized  under  a  /t.    fa,  against  the  grantor 
of    the   bill    of   sale    in    i873,    it  was  held  that, 
the  sale  by  the  grantee  of  that  bill  of  sale  being 
an  absolute  and  bond  fide  transfer  of  the  prope^i 
that  bill  of  sale  was  spent  and  satisfied,  there  oeiiig 
no  trustee  iu  bankruptcy  or  execution  (^editor  of  the 
grantor  who  at  that  time  could  have  intervened  sod 
claimed  the  goods.    In  my  opinion  that  case  coven 
the  present  case.    That  conclusion  is  fortified  when 
we  remember  that  under  the  Act  of  1878  there  is  no 
need  to  register  a  bill  of  sale  at  all  unless  the  goods 
I   comprised  therein  are  in  the  posaeeaion,  or  appwent 
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poneirion,  of  tbe  grantor.  Ai  the  time  of  the  execu- 
tion in  thia  case  can  it  be  said  that  the  goods  were  in 
the  apparent  possession  of  the  defendant?  There 
are  two  answers  to  such  a  suggestion.  First,  if 
the  execution  creditor  desired  to  rely  on  suoh 
analyzation,  he  should  have  asked  for  a  finding  from 
the  county  oourt  judge  upon  it.  He  has  not 
got  any  finding  that  the  goods  at  the  time  of  the 
execution  were  in  the  apparent  possession  of  the  defen- 
dant. In  the  next  place,  it  wouJd  be  quite  useless  to 
send  the  case  down  for  a  new  trial  upon  the  ground 
that  the  omission  to  ask  for  suoh  a  finding  was  an 
oversight.  So  far  as  the  evidence  goes  there  is 
nothing  to  dispossess  the  actual  possession  of  Mrs. 
Melland,  which,  in  the  absence  of  eyidence  to  the 
contrary,  I  should  infer  from  the  fact  that  she  was 
living  in  the  house  where  the  furniture  was,  where, 
no  doubt,  the  judgment  debtor  was  alto  living.  It 
would  require  cogent  evidence  to  show  that  in  such 
circumstances  the  furniture  was  in  the  apparent 
possession  of  the  judgment  debtor.  There  is  no  such 
evidence  in  the  present  case.  From  the  definition  of 
** apparent  possession"  in  section  4  of  the  Act  of 
1878  it  would,  to  my  mind,  be  diffioulfc  to  prove 
apparent  possession  in  the  grantor  where  the  grantee 
has  tiiken  more  than  mere  formal  possession.  In 
these  drcumstances  it  would  be  useless  to  send  the 
case  down  for  a  new  trial  upon  this  point.  The 
appeal  must  therefore  be  dismissed. 

A.  L.  Smith,  M.R.— I  agree. 

Stirling,  L.J.— I  am  of  the  same  opinion.  I  only 
winh  to  add  a  word  with  reference  to  the  caie  of 
Karet  v.  Kosher  Meat  Supply  Aisoctatiorit  which  is  dealt 
with  by  Ix}rd  Selbome  m  Gookson  v.  Swire.  In  Karet' 8 
case  there  was  no  registered  bill  of  sale  when  the 
goods  comprised  therein  were  seized  in  execution. 
Lord  Selbome  said  (9  App.  Cas.,  atp.  663):  "It  is 
not  sufficient  to  say  that  the  same  tJiing  might  have 
happened  if  it  had  been  an  absolute  transfer  by  bill 
of  sale.  I  assume  that  it  might  have  Inen,  and  I 
agree  that  the  argument  probably  would  have  been  the 
same.  If  the  subsequent  transferee  in  that  case,  as 
in  this  case,  leaves  the  goods  in  the  apparent  posses- 
sion of  the  person  who  Is  the  grantor  of  the  original 
bill  of  sale,  and  himself  does  not  register  hit  own 
title,  if  his  title  is  by  an  absolute  bill  of  sale,  or  if  he 
grants  a  title  to  somebody  else,  whether  absolute  or 
conditional,  and  if  that  person  does  not  register  it, 
then  he  in  the  one  case,  and  his  acsignee  in  the  other, 
will  be  liable,  no  doubt,  to  have  his  title  defeated  by 
ft  subsequent  execution;  not  because  the  person  to 
whom  the^  first  bill  of  sale  was  given  has  not 
registered  it,  but  because  the  person  who  has  got  the 
second  bill  of  sale  has  not  registered  it,  and  leaves  it 
in  a  position  of  danger."  In  the  present  case  the 
claimant,  who  is  the  assignee  from  Mrs.  Melland, 
haa  duly  registered  his  bill  of  sale. 

Appeal  di$misHd, 

Solicitor  for  the  plaintiff,  FF.  E.  Lane. 

Sol  citor  for  the  claimant,  Arthur  Price. 
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In  re  Hakvey. 
Harvey  v.  Habvby.  (a.) 

Settlement —  Fines  and  recoveries-^Kstate  tail  in  personalty 
—  Tenant  for  life  —  Disentailing  deed  —  OapitcU  of 
personal  estate  to  be  invested  in  the  purchase  of  real 
estate  after  death  of  tenant  for  life — Eeal  estate  to  he 
?ield  to  the  uses  of  settlement — Fines  and  Recoveries 
Act,  1883  (3  <fe  4  WilL  4,  c.  74),  ss.  1,  71. 

A  tenant  in  tail  may,  with  the  consent  of  the  tenant 
for  life  under  the  settlement^  disentail  an  estate  tail  in 
personalty  whereof  the  income  is  directed  to  he  paid 
to  a  person  still  living ^  and  the  capital  after  his  death, 
is  directed  to  be  invested  in  real  estate  to  be  settled  to  the 
uses  of  the  settlement, 

Fordham  v.  Fordham,  13  W.  R.  197,  34  Beav.  59, 
followed. 

^  This  was  a  summons  to  determine  the  effect  of  a 
disentailing  deed  upon  a  residuary  personal  estate 
directed  to  be  laid  out  in  the  purchase  of  land. 

The  plaintiff  was  Sir  Charles  Harvey,  Bart.,  and  the 
defendaou  were  Charles  Bobert  Lambart,  eldest  son 
of  the  said  Sir  C.  Harvey,  Edward  Harvey  and  Boger 
Eerrison,  and  Herbert  Haynes  Twining  and  Bdward 
Kerrieon. 

The  facts  of  the  case  were  as  follows : 

General  Sir  Bobert  John  Harvey,  Knieht,  deceased, 
grandfather  of  the  plaintiff,  by  his  will,  dated  tiie  22nd 
day  of  Jaxiuaxj,  1852,  gave  and  devised  all  and  singu- 
lar his  freehold  messuages,  farmp,  lands,  tenements, 
and  hereditaments  situate  in  the  counties  of  Norfolk 
and  Suffolk  and  elsewhere  in  the  Kingdom  of  Ghreat 
Britain  unto  Samuel  Twining  and  Boger  Allday 
Eerrison  and  tiieir  heirs,  to  the  use  of  his  first  and 
eldest  son,  Bobert  John  Harvey  Harvey,  and  his 
assigns  during  his  life  without  impeaobmeot  of  wait^, 
with  remainder  to  the  use  of  his  grandson,  Bobert 
Lambart  Sutton  Harvey,  the  eldest  son  of  the  said 
Bobert  John  Harvey  Harvey,  and  his  assigns  for  his 
life,  with  remainder  to  the  use  of  his  first  and  other 
sons  in  tail  male,  with  rem^iinder  to  the  u«e  of  the 
second  and  every  other  son  of  the  said  B.  J.  H. 
Harvey,  severally  and  successively  according  to  their 
respective  seniorities  in  tail  male ;  and  in  default  of 
such  issue  to  the  use  of  the  testator's  second  son, 
John  Harvey,  and  his  assigns  during  his  life,  and 
after  the  decease  of  the  said  John  Harvey  to  the 
uae  of  the  first  and  every  son  of  his  body  severally 
and  sucoessively  aooording  to  their  respective 
senioiities  in  tail  male ;  ana  in  default  of  suoh  issue 
to  the  use  of  the  teststor's  third  son,  the  defendant 
Bdward  Eerrison  Harvey,  and  his  assigns  during  his 
life,  with  remainder  to  the  use  of  the  first  and  every 
other  son  of  his  body  severally  and  successively 
according  to  their  respective  seniorities  in  tail  male ; 
and  in  default  of  all  such  icsue  to  the  use  of  the 
testator's  daughters  and  the  daughters  of  1^  several 
sons  as  therein  mentioned.  And  the  said  testator 
gave  and  bequeathed  all  the  rest  and  residue  of  his 
personal  estate  and  effects  (subject  to  the  payment 
of  his  just  debts,  funeral  expenses,  the  chargea  of 
proving  and  executiiig  his  said  will,  and  to  the 
payment  of  the  legacies  and  annuities  thereinbefore 
bequeathed)  to  the  said  Samuel  Twining  and  Boger 
Allday  Eerrison,  their  executors,  administrators,  and 
assigns,  upon  trust  to  convert  the  same  into  money 
and  to  invest  the  moneys  to  arise  from  suoh  conversion 
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and  to  pay  the  ammal  iuoome  of  the  whole  of  his 
laid  reudnary  estate  unto  or  for  the  boidlt  of  the 
testator's  sons  John  Harvey  and  the  defendant 
Bdwaid^  Kerrison  Harvey,  in  eqoal  shares  dmiog 
their  joint  lives,  and  upon  the  oeoease  of  either  of 
his  said  sons,  to  pay  the  whole  of  Uie  laid  annual 
prodnoe  unto  the  survivor  of  them  during  his  life,  and 
upon  the  death  of  such  survivor  upon  trust  to  convert 
aU  his  residuary  personal  estate  into  money,  and  lay 
out  and  invest  the  moneys  arisiog  from  such  sale  and 
conversion  in  the  purchase  of  freehold  lands,  tene- 
ments, and  hereditaments  to  be  conveyed  and  assured 
unto  the  said  Samuel  Twining  and  Boger  Allday 
Kerrison  and  their  heirs  to  the  uses  and  upon  and  for 
the  trusts  thereinbefore  limited  and  expressed  of  and 
concerning  his  real  estate. 

The  testator  added  a  codidl  to  his  will  dated  the 
31st  of  May,  1856,  and  revoked  the  trusts  of  one 
moiety  of  the  annual  income  in  favour  of  John 
Harvey  and  any  widow  that  he  might  leave,  and 
declared  that  the  whole  of  his  residuary  personal 
estate  should  be  paid  to  the  said  E.  K  Harvey  for 
life,  and  after  his  death,  subject  to  the  payment  of 
an  annuity  to  his  widow,  the  whole  of  his  residuary 
personal  estate  should  remain  and  be  upon  the  trusts 
in  the  said  will  mentioned  oonoeming  tiie  same. 

The  testator  died  on  the  18th  of  June,  1860,  and 
his  will  and  codicQ  were  duly  proved  on  the  21st  of 
February,  1861,  by  the  saia  M.  Twining  and  £.  A. 
Kerrison.  The  testator's  widow  died  m  1869,  and 
B.  L.  8.  Harvey  died  on  the  4th  of  September,  1864, 
an  infant,  and  without  having  been  married,  leaving 
the  plaintiff  Sir  Charles  Harvey,  then  Charles  Harvey, 
the  second  son  of  the  said  B.  J.  H.  Harvey,  sur- 
viving. B.  J.  H.  Harvey  was  created  a  baronec.  By 
au  indenture,  being  a  disentailing  assurance,  bearing 
date  the  14th  of  July,  1870,  and  made  between  the  said 
Sir  B.  J.  H.  Harvey  of  the  one  part,  and  the  plamtiff 
of  the  second  part,  and  L.  E.  H.  Harvey  and  E.  H. 
Stracey  of  the  third  part,  the  said  plaintiff,  with  the 
consent  of  the  said  B.  C.  H.  Hsrvey  as  protector  of 
the  settlement,  barred  the  estate  tail  in  aU  the  free- 
hold hereditaments  devised  by  the  laid  will.  And  it 
was  thereby  also  witnessed  that  the  said  Sir  B.  J.  H. 
Harvey  thereby  assigned  and  the  said  Chas.  Harvey 
(with  the  consent  of  the  said  B.  J.  H.  Harvey  as 
protector  of  the  settlement)  thereby  assigned  and 
disposed  of  uato  the  said  L.  E.  Harvey  and  E.  H.  G. 
Stncey  all  and  singular  the  moneys  to  arise  on  the 
death  of  the  defendant  the  said  G.  K.  Harvey 
from  the  conversion  and  getting  in  of  the  residuary 
personal  estate  of  the  said  testator  and  all  and  every 
other  sum  of  money  subject  to  be  laid  out  then  or 
thereafter  in  the  purchase  of  lands  or  lands  to  be 
settled  so  that  the  said  B.  J.  H.  Harvey  would  have 
therein  an  estate  for  life  with  remainder  to  the  said 
Chas.  Harvay  in  tail  male  or  tail  general,  and 
the'  stocks,  funds,  and  securities  in  or  upon  which 
such  sums  and  sum  of  money  were  or  mi^t  be 
invested,  to  hold  the  same  unto  the  said  L.  E.  Harvey 
and  E.  H.  G.  Stracey  and  his  executors,  adminis- 
trators, and  assigns  freed  and  absolutely  discharged 
from  the  estate  tail  of  tbesaid  Charles  Harvey  and  all 
other  remainders,  upon  suon  trustt,  and  with  and 
subject  to  such  provisoes,  a^eements,  and  declara- 
tions as  the  said  Sir  B.  J.  H.  Harvey  and  Charhs 
Harvey  should  jointly  appoint.  Tue  disentailing 
assurance  was  duly  enrolled. 

By  an  indenture  of  even  date  with  the  indenture 
last  mentioned,  and  made  between  the  same  parties 
after  reciting  that  a  doubt  had  arisen  whether  under 
the  Act  for  the  abolition  of  fines  and  recoveries  the 
said  disentailing  assurance  would  operate  so  as  to  bar 
the  entail  in  the  said  moneys,  so  tiiiat  the  said 
B,  J.  H.  Harvey  would  have  an  estate  for  life  with 


remainder  to  the  said  Charles  Harvey  in  tsil 
male,  by  reason  of  the  said  E.  K.  Harvey  being  tfaoa 
alive,  the  said  Sir  B.  J.  H.  Harvey  and  ChailM 
Hurvey  covenanted  with  tlie  trustees  that  within  one 
Al^l«lld«^T  month  after  the  death  of  the  said  £.  IL 
Harvey  they  would  execute  and  do  ev«ry  saeh 
assurance  and  thing  for  the  further  or  mon 
perfectly  barring  the  entail  of  the  said  Charles  Harvej 
and  all  remainders  over  in  the  said  residuary  moneyi 
subject  to  be  invested  in  the  purchase  of  land. 

By  another  indenture  of  the  same  date,  under  tfas 
power  limited  to  them  by  the  disentailing  assursaoe 
above  recited,  Sir  B.  J.  H.  Harvey  and  Charles  Harvey 
appointed  the  lands  and  hereditaments  deviaed  ss 
aforesaid  to  the  use  of  Sir  B.  J.  H.  Harvey  for  his  liis, 
and  after  his  death  to  the  use  of  Charles  Harvey  fur 
life,  and  after  his  decease  to  the  use  that  if  Jane  Anne, 
Lady  Harvey,  the  wife  of  the  plaintiff,  should  survive 
the  said  Sir  B.  J.  H.  Harvey  and  Charles  Harvey,  that 
she  should  receive  a  rent-charge  as  therem  provided, 
and  subject  to  a  lease  for  securing  such  rent-charge  and 
portions  for  the  j  ounger  children  of  Charles  Harvey,  to 
the  use  of  the  first  and  other  sons  of  Charles  Harvey 
as  therein  mentioned  in  tail  male.  And  the  indenture 
provided  as  therein  mentioned  for  sale  and  exchange 
of  lands,  witii  power  for  investing  the  moneya  ansiiix 
on  such  sale  or  exchange  in  the  purchase  of  freehola 
or  copyhold  lands  and  for  settling  the  same  upon  the 
uses  and  trusts  aforesaid.  And  the  said  Sir  B.  J.  H. 
Harvey  and  Charles  Harvey  appointed  that  the  mooeji 
to  arise  on  the  death  of  E.  K.  Harvey  from  the 
conversion  of  the  residuary  estate  of  the  testator  and 
all  and  every  the  sums  and  sum  of  money  subject 
to  be  laid  out  then  or  thereafter  in  the 
purchase  of  lands  and  hereditaments  to  be  settled 
so  that  had  not  the  said  disentailing  deed  of  even 
date  therewith  been  executed,  Sir  B.  J.  H.  Hamy 
would  have  taken  therein  an  estate  for  life  with  re- 
mainder to  Charles  Harvey  in  tail,  and  the  Mouritiei 
upon  which  such  sum  or  sums  of  money  were  or  migiit 
be  invested,  should,  upon  the  execution  of  that  inden- 
ture, be  held  upon  the  trusts  and  subject  to  the 
powers  thereinbefore  declared  concerning  the  moneyi 
to  arise  under  the  power  of  sale  in  req^eot  of  any 
of  the  hereditaments  thereinbefore  i^pointed,  aiMl 
the  stocks,  funds,  aud  securities  upon  which  such 
moneys  were  thereinl)efore  authorized  to  be  invested. 

Sir  B.  J.  H.  Harvey  died  on  the  19th  of  July,  1870, 
and  the  said  Jane  Anne,  Lady  Harvey,  died  on  ttM 
13th  of  December,  1891. 

The  point  then  arose  whether  the  disentailfng  deed 
coald  ^ectually  disentail  the  personal  estate  daiiiig 
the  lifetime  of  the  said  E.  K.  Marvey. 

LeveU,  K.C.,  and  Martdlu  for  the  applicant.— The 
point  turns  upon  the  construction  of  aeotion  71 
of  the  Fines  and  Becoveries  Act.  The  expreaaion  mousy 
subject  to  be  invested  in  the  purchase  of  land, 
in  section  1  of  the  Act  is  there  defined  as  indndiDg 
money  whether  raised  or  to  be  raised,  and  whether 
the  amount  thereof  be  or  be  not  ascertained,  and  shall 
extend  to  stocks  and  funds,  and  real  and  other 
securities,  the  produce  of  which  is  directed  to  be  ia- 
vested  in  the  purchase  of  lands.  It  must  follow  from 
this  that  *'  money*'  as  used  in  section  1  is  not  con- 
fined to  money  presently  to  be  laid  out  in  the  pur- 
chase of  lauds.  It  also  indndes  moneys  which  may 
hereafter  be  laid  out  in  the  purchase  of  land.  The 
case  is  governed  by  Fordham  v.  Fordhamt  13  W.  B. 
197,  34  Beav.  69. 

CozenS'Hardy  for  the  defendant,  C.  B.  Ij.  Harvey; 
and 

Dauney,  for  E.  K.  Harvey  and  his  eldest  son. 
—The  word  money  in  section  71  means  mousy 
presently  to  be  invested  in  the  purchase  of  lands,  m 
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not  moneyd  hereafter  to  be  laid  oat  in  suoh  pur- 
ohaM.  Ilie  section  cannot  apply  to  lands  not  to  be 
purchased  until  afte^  the  deaUi  of  E,  K.  Hanrej. 

Paieriont  for  the  trustees. 

BTBini,  J. — ^In  this  case  the  short  question  raised  is, 
ikhether  a  certaia  disentailinff  deed  is  efFeotoal  to 
bar  an  estate  tail  in  certain  lands  to  be  purchased 
^ith  certain  moneys  sabject  to  a  trust  alter  the  death 
of  a  person  who  was  at  tbe  date  of  the  disentailing 
deed  still  alive  to  be  laid  out  in  the  purdhase  of 
lands.    Under  the  will  there  was  a  strict  settlement 
of  certain  real  estate.    About  that  no  question  arises ; 
the  deed  executed  was  effectual  to  bar  tuat  estate  tail. 
Then  the  testator  deals  with  his  personal  estate,  and 
he  sives  that  subject  to  the  payment  of  his  debts 
and  legaoies  and  annuities  to  trustees  [his  lordship  xead 
the  portion  of  the  will  and  continued:]  Now  the  dis- 
entailing deed  was  executed,  as  I  have  said,  during 
the  Ufecmie  of  Bdward  Eerrison  Harvey.      It  was 
executed  by  the  tenant  m  tail  with  the  consent  of  the 
person  who.  If  Edwud  Kerrison  Harvey  had  died, 
and  the  money  had  been  laid  out  in  the  puichase 
of  land,  would   have  been  tenant  for  life  of   the 
Lftnd  so  purchased.      The   whole   question   argued 
before  me   is   as   to   whether   that   was  effisotual, 
having   nward   to   the   fact  that  this  money  was 
not   immediately   subject   to   be   invested    in    the 
pnrohase  of  land,  but  only  subject  to  be  invested 
in  the  purchase  of  land  after  the  death  of  Edward 
Sarxison  Harvey.    Now  the  sections  of  the  Fmes  and 
Beooveries  Act  which  have  been  referred  to  are  first  of 
all  the  interpretation  clause,  section  1,  when  amongst 
other  definitions  the  definition  of  money  subject  to  be 
laid  out  in  land  is  given ;  and  it  is  thwe  defined  to 
inalnde  money  whether  raised  or  to  be  raised,  and 
whether  the  amount  thereof  be  or  be  not  ascertained, 
"and  shall  extend  to  stock  and  funds   and  rent 
and  other  securities,  the  produce  of  which  is  directed 
to  be  invested  in  the  purchase  of  land."     THe  71st 
■eotion  provides,  so  far  as  is  material,  "that  money 
subject  to  be  invested  in  the  purchase  of  land,  to  be 
settled  so  that  any  person,  if  the  hmds  were  purdiased, 
would  have  an  estate  tail  therein,  shall  for  ail  purposes 
of  thia  Act  be  treated  as  the  lands  to  be  purchased, 
and  be  considered  subject  to  the  same  estotes  as  the 
lands  to  be  purchased  would,  if  purchased,  have  been 
actually  subject  to."  Then  passing  over  certain  words 
the  aeotion  continues,    '*wd  shall  in  the  case  of 
money  subject  to  be  invested  in  the  purchase  of  land 
to  be  settled  as  aforesaid  apply  to  such  money  in  the 
same  Tnanner  as  if  such  money  was  directed  to  be 
laid  oat  in  the  purchase  of  frediold  lands,  and  such 
lands   were  aotaaily  purchased  and  settled."    Mr. 
Dttoney  argued  the  point  very  neatly.    He  said  the 
whole   question  is  whether  the  words  in  the  71st 
section  refer  to  moneys  presently  subject  to  be  laid 
one  in  the  purchase  of  land,  or  whether  they  mean 
subject  presently  or  at  any  future  time  to  be  laid 
out  in  the  purchase   of   land.     First,  it  is  to  be 
observed  that  the  words  in  the  Act  are  perfectly 
generaU   There  is  this  further  fact  that  I  may  mention, 
Oiat  under  section  15  of  the  Act  there  is  a  provision 
for  disentailing  estates  tail,  whether  in  possession, 
remainder,  contingency,  or  otherwise,  so  that  the  Act 
is  not  contemplating  merely  the  disentailing  of  estotes 


_Jow  in  the  words  of  this  section,  independently  of 
ftuthorityy  I  should  have  come  to  the  conclusion  that 
it  wonld  be  too  narrow  a  reading  to  say  that  these 
words  mean  presently  subject  to  be  laid  out  in  the 
purobase  of  limd.  But  I  thmk  that  the  case  is  really 
oovered  by  the  case  of  Fordham  v.  Fordham,  to  which 
I  have  been  relerzed.  The  circumstances  in  the  two 
I  are  not  exactly  the  same ;  bat  still  I  thhik  that 


that  case  is  an  authority  which  governs  the  present 
one,  although  the  words  are  somewhat  different.    In 
that  case  the  testotor  gave  his  freeholds,  copyholds, 
and  leaseholds  to  trustees,  and  he  directed  them  to 
enfranchise  the  copyholds  within  twenty  years.    And 
as  to  freeholds,  copyholds,  and  leaseholds,  he  declared 
his  wUl  to  be  that  his  trustees  should  **  enter  into  the 
possession  and  receipt  of  the  rents  and  profits  of 
the  same   estates,  and  should  until  the  expiration 
of  twen^-one  years  after  his  decease  manage  and 
pay  the  expenses  and  improvement,  and  invest  the 
surplus  in  the  purchase  of   freeholds,   and  in  the 
meantime  invest  and  accumulate  the  same,  which 
accumulations  are  to  be  subject  to  the  trusts  hereby 
declared  of  the  fund  from  which  the  same  should 
have  proceeded."    The  testotor  continued  as  follows : 
"I  declare  my  will  to  be  that  from  and  after  the 
expiration  of    twenty-one  years  from  my  decease, 
my  trustees  shall  stand  seised  of  and  interested  in 
all  my  said  freehold  estete,  and   all   the  freehold 
estotes  as  to  which  my  said  copyhold  estates  shall 
be   converted   by   enfranchisement,    and   tbe   free- 
hold estotes  hereinbefore  directed  to  be  purchased 
by  my  trustees  upon  the  trusts  following,  that  is  to 
say,  upon  trust  for  Frederick  Nash    Fordham,  of 
Bo>ston,  in  the  county  of  Hertford,  Banker,  during 
hJB  life,  without  impeachment  of  waste,  with  remainder 
upon  trust  for  toe  sons  of  the  said  Frederick  Na»h 
Fordham  successively  according  to  seniority  in  tail 
male"  with  remainders  over.    The  testotor  died  in 
1855.     Frederick  Nash  Fordham  had  one  son,  who 
attained  twenty-one  the  11th  of  November,    1863, 
and  on  the  following  day  he,  with  the  concurrence  of 
his  father,  joined  in  disentailing  amongst  other  things 
aU  the  moneys  which,  under  we  truste  of  the  will, 
was  subject  to  be  invested  in  the  purchase  of  land, 
including  money  invested  or  to  be   invested,    and 
whether  the  amount  thereof  was  or  was  not  ascer- 
tained.    On  behalf  of  the  trustees,  Mr.  Archibald 
Smith  argued  that  inasmuch  as  before  the  passing  of 
the   Act  money  could   not  have   been    disentailed 
before  received,  the  Stotuto    3  &  4  Will  4,  o.    74, 
did   not   alter   the  law  in    that   respect,    and   he 
referred  to  section  71,  which  enables  a  tenant  in  tail  to 
acquire  the  absolute  interest  **  in  money  subject  to  be 
invested  in  the  purchase  of  lands  to  be  settled,"  and 
said  that  the  meaning  of  the  word  '* money"  i^as 
governed  by  the  inteipretotion   clause,  section    1, 
which  applied  to  money  in  hand,  and  did  not  include 
money  wmdh  might  thereafter  be  received.    So  that 
the  precise  point  taken  in  the  present  case  was  token 
by  Mr.  Archibald  Smith  in  arguing  that  case.    Lord 
Komilly,  M.B.,  said:    "The  plamtiffs   are   clearly 
entitled  to  have  the  rente  of  the  present  year  paid  to 
them,  and  it  is  quite  unnecessary  to  invest  tnem  in 
land.     The  »ame  thing  will  happen  in  1865,  and  in 
every  succeeding  year,  and  during  the  whole  remainiog 
period  of  twenty  years  they  wiQ,  from  tmie  to  time, 
be  absolutely  entitled  to  have  the  annual  rente  paid  to 
them.  I  am  of  opinion  that  the  words  of  the  stotuto  are 
dear,  and  that  they  enable  the  tenant  in  tail  to  acquire 
an  absolute  right  toany  money  subject  to  be  invested  in 
the  purdbase  of  lands,  to  be  settled  including  money 
received,  or  to  be  received,  and  the  rente  of  this  and 
of  every  succeeding  year.    As  the  plaintiffi  would  be 
entitled  to  have  the  rente  paid  to  them  every  year,  and 
there  is  no  possibility  of  investing  them  in  land, 
nobody  else  has  any  interest  in  them,  and  they  are 
entitied  to  an  immediate  conveyance.    If  they  were 
entitled  to  animmediato  conveyance,  that  would  only 
be  upon  the  footing  that  the  disentailing  deed  was 
effectual  not  merely  to  bar  the  entail  in  the  moneys 
already  received  and  liable  to  be  invested  inland,  butin 
respecc  of  moneys  thereiaafterto  be  reoeived  and  the^ 
to  be  invested  is  land.'' 
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Bbadshaw  v.  Widdrinqtow. 

High  Cottbt. 

I  think  that  this  case  really  is  an  authority  whioh 

SiTem8  the  present  case  in  prindple,  although,  as  I 
ve  said,  the  words  are  somewhat  different.  I  have 
not  been  referred  to  any  authority  suggesting  that 
Fordkam  y.  Fordham  is  not  good  law,  aod  it  is  treated 
in  Davidson's  Precedents,  3rd  ed.,  VoL  3,  Part  2,  p. 
1302 .  as  a  bindinfr  authority.  I  must  therefore  treat  it 
as  being  so,  and  I  am  of  opinion  it  governs  this  esse. 
The  declaration  will  be  that  according  to  the  true 
construction  of  the  will  of  the  testator,  and  in  the 
events  which  have  happened,  the  above-mentioned 
disentailing  assurance  of  the  14th  of  July,  1870,  was 
effectual  to  bar  the  entail  in  the  moneys  upon  the  deatu 
of  Bdi^ard  Kerrison  Harvey  directed  to  be  laid  out  in 
the  purchase  of  land. 

Solicitors,  lUiffe,  Henley ,  A  Siveety  for  Preston  &  Son, 
Norwich;  Blake,  Jffaseldine,  Child,  &  Crailaheim,  for 
Benaley  &  BoUingbroke,  Norwich;  CoUyer-Bristow, 
RtuseU,  Hill,  Curtis,  <£;  Dods,  for  Mills  d:  Reeve, 
Norwich. 


Chan.  Div,  l 
Buckley,  J.  j 


July  6,  6. 


BbADBHAW  V,  WlDDBINGTON.   (a.) 

Limitation  Statutes — Mortgage — Payment  of  interest  by 
person  liable  to  the  mortgagor  to  pay — Real  Property 
Limitation  Act,  1874  (37  cfc  38  Vict.  c.  57),  s.  8. 

The  payment  to  the  mortgagee  of  interest  due  upon  the 
mortgage  debt  by  a  person  who,  as  between  himself  and 
the  mortgagor,  is  bound  to  make  the  payment,  is  a 
sufficient  payment  within  section  8  of  the  Real  Property 
Limitation  Act,  1874,  to  prevent  time  running  against 
the  mortgagee  under  the  statute. 

Action. 

The  qaestion  to  be  decided  in  this  case  was  whether 
a  certwin  mortgage  made  in  1879  had  become 
extinguished  under  the  Statutes  of  Limitation  or  had 
been  kept  alive  by  the  payment  of  interest  by  a 
person  only  bound  to  pay  it  as  between  himself  and 
the  mortgagor. 

On  the  1st  of  August,  1879,  James  B.  Bradshaw 
mortgaged  his  estate  called  "Fair  Oak"  to  J.  J. 
Moss  to  secure  the  repayment  of  a  sum  of  £5,171 14s.  6d. 
and  interest  at  4  per  cent. 

Moss  was  the  turviving  trustee  of  the  will  of  Sir 
Edward  Oust,  and  the  mortgage  money  was  part  of 
the  trust  estate.  Moss  died,  and  was  succe^ed  in 
the  trust  by  the  defendant's  trustees,  and  he  and 
the;^  were  called  in  the  case  the  "  Oust  trustees." 

James  B.  Bradshaw  borrowed  the  money  for  his  son 
William  Bradshaw,  to  whom  it  was  immediately  paid 
over. 

On  the  same  day  "^niliam  Bradshaw  executed  in 
favour  of  his  father  a  bond  to  secure  the  repayment 
to  him  of  the  amount  lent  —  that  is  to  say,  the 
principal  mooey  due  under  the  mortgage  and  interest 
at  4  per  cent. 

Cartmell  Harrison,  of  the  firm  of  Birch,  Ingram, 
&  Harrison,  acted  as  solicitor  for  aH  parties,  and  the 
deeds  were  left  in  his  keeping. 

In  the  books  of  the  firm,  until  1885,  William 
Bradshaw  was  treated  as  paying  the  interest  on  the 
mortgage  to  his  father,  J.  jBS.  Bradshaw,  and  the  Oust 
trustees  as  receiving  it,  although  J.  B.  Bradshaw,  in 
his  account,  was  not  treated  as  receiving  it  from  his 
son.  After  1885,  aod  down  to  1892,  in  his  account 
William  Bradshaw  was  treated  as  payiog  the  interest 
direct  to  the  Oust  trustees. 

(a.)  Beportedby  NeyillbTebbutt,  Esq.,  Barrister- 
at-Law. 


WiUiam  Bradshaw  was  not  called  as  a  witness  to 
explain  the  transaction,  and  upon  the  materisli 
before  him  his  lordship  oondnded  that  as  between  hii 
father  and  himtelf  William  Bradshaw  was  liable  to 
pay  the  interest,  and  that  there  was  a  special 
arrangement  between  them  that  the  son,  having  had 
the  money,  should  keep  down  the  interest  upon  it 

In  September,  1887,  James  E.  Bradshaw  died, 
leaving  William  Bradshaw  and  Harrison  his 
executors. 

In  October,  1892,  William  Bradshaw  paid  Harriion 
the  mortgage  money  of  £5,171  14s.  6d.,  but  Hsrrison 
did  not  then  or  subsequently  pay  it  to  the  Oast 
trustees. 

It  appeared  in  the  books  of  the  firm  as  a  credit  on 
the  account  of  William  Bradshaw. 

In  the  account  of  the  Oust  trustees  in  their  boob 
there  was  the  extraordinary  position  of  affairs  that 
the  trustees  were  treated  as  having  received  this 
money,  and  they  continued  also  to  be  treated  as 
receiving  from  time  to  time  the  interest  due  upon  it 
His  lordship  supposed  that  what  in  point  of  fact 
happened  was  that  Hanrison  misappropriated  tbe 
money,  and  therefore  had  to  continue  paying  the 
interest. 

The  interest  was  in  fact  paid  to  the  Oust  trostess, 
or  the  tenant  for  life  under  the  Oust  settlement,  down 
to  1898  or  1899. 
In  November,  1899,  Harrison  committed  suicide. 
At  that  tune  Oolonel  J.  0.  Bradshaw  was  the  oamsr 
of  Fair  Oak.  He  had  hsA  part  of  it  conveyed  to  him 
by  his  father  in  1884  in  exchange  for  other  land 
which  he  gave  his  father,  and  he  had  purchased  the 
remainder  from  the  trustees  of  his  father's  estate  in 
November,  1887. 

In  both  esses  he  bought  without  knowing  of  the 
Oust  mortgage,  and  in  both  cases  the  property  was 
expressed  to  be  conveyed  free  from  iucambranoes, 
and  consequently  as  between  himself  and  his  father 
and  his  father's  trustees,  the  latter  were  bound  to 
discharge  the  sum  due  under  the  mortgage  and  ths 
interest 

Harrison  acted  as  his  solicitor  in  these  purehssss 
as  well  as  the  solicitor  of  his  father  and  the  trustees, 
and  the  deeds  still  remained  in  his  hands. 

Upon  the  death  of  Harrison  the  existence  of  ths 
mortgi^Ke  was  discovered. 

The  Oust  trustees,  no  Icmger  receiving  their  interest, 
gave  notice  to  Oolonel  Bradshaw  to  pay  off  the 
mortgage,  and  that  in  default  they  would  sell  tiie 
property. 

Thereupon  Oolonel  Bradshaw  brought  this  adJos 
against  them  asking  for  a  declaration  that  their  right 
to  the  mortgage  was  extinguished,  and  for  sn 
injunction  to  prevent  tbem  selling  the  property. 

The  trostees  counterclaimed  for  payment  of  ths 
mortgage  money,  or  foreclosure  or  sale. 

H.  Terrell,  K.C.,  and  Kenneth  Wood,  for  the 
plaintiff. — If  payments  of  the  interest  upon  ths 
mortgage  were  made  by  William  Bradshaw,  thess 
would  not  prevent  the  time  under  the  statute  from 
running.  He  was  not  tiie  agent  of  his  father,  ths 
mortgagor,  for  the  purpose.  But  even  if  he  wer^ 
that  asency  would  be  determined  by  the  death  d 
the  faUier  in  1887.  Nor  was  he  a  person  bound  to 
pay  this  interest.  He  was  only  bound  to  pay  interest 
upon  the  bond,  not  upon  the  mortgage.  But  even  if 
he  were  bound  as  between  himself  and  h*s  father  to 
p^y  the  interest,  that  is  not  sufficient  He  must  be 
bound  as  between  himself  and  the  mortgagee: 
Chinnery  v.  Evans,  13  W.  B.  20,  11  H.  L  Oas.  lU; 
Harlock  v.  Ashberry,  30  W.  E.  327,  19  Oh.  D.  539; 
In  re  Sands  and  Thompson,  31  W.  E  397,  22  Oh.  D. 
614 ;  Newboidd  v.  Bmitk,  33  W.  E.  690,  34  Wr  B.  W, 
29  Oh.  D.  882,  33  Ch.  D.  127. 
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High  Coubt. 


BrADSHAW  v.  WiDDBINaTOir. 


High  Coxtbt. 


Birrell,  K.C,  and  G.  Hendenon,  for  the  defendant 
William  Bradahaw,  used  the  same  argmnentSt 

Aaiburyt  K.C,,  and  Bryan  Farrer,  for  the 
defendants. — A  payment  by  a  person  liable  to  pay  as 
between  himself  and  the  mortgagor  is  sufficient  to 
takd  tbe  case  out  of  the  statute:  In  re  Fruhy^ 
38  W.  B.  66,  43  Oh.  D.  106;  Letoin  v.  Wilson,  11 
App.  Gas.  639,  35  W.  B.  Dig.  122.  Here  William 
Braidshaw  was  bound  to  pay  the  interest  on  the  mort- 
gage, and  consequently  the  rights  of  the  mortgagees 
have  never  been  tMored. 

Buckley,   J. — ^The    question  is,   which   of    two 
innocent  parties  is  to  suffer— Colonel  Bradshaw,  who 
purohasea  the  estate  without  knowing  of  this  mort- 
gage,   or   the   Gust  trustees,  who  advanced    their 
money  and  had  their  interest  till  1898  or  1899?    It 
turns  upon  the  proper  effect  of  section  8  of  the  Beal 
Property  Act,  1874,  and  whether  the  interest  received 
was  paid  by  ^e  person  by  whom  it  was  payable  or 
his  agent.    The  priodple  of  all  the  Statutes  of  Limi- 
tation is  that  to  take  a  case  out  of  the  statutes  the  pay- 
ment must  be  made  by  a  person  liable  as  an  acknow- 
ledgment of  right  of  the  person  to  whom  it  is  paid, 
and  what  I  have  to  look  to,  I  think,  is  to  see  whether 
tbe  payment  here  has  been  made  by  a  person  bound 
to  pay  it,  and  whether  by  that  expression,  "  by  a 
person  bound  to  pay  it,"  I  must  find  that  he  is  a 
person  bound  between  himself  and  the  mortgasee  to 
pay  it,  or  whether  it  is  enough  if  it  be  paia  by  a 
person  who  is  bound  to  pay  it  as  between  himielf  and 
the  mortgagor.    Now,  apart  from  authority,  it  seems 
to  me  that  all  prinolple  and  common  sense  leads  me  to 
the  conclusion  that  it  means  a  person  bound  to  pay 
as  between  himself  and  the  mortgagor.     You  have  to 
see  whether  the  mort^gor  has  made  an  admission. 
That  is  the  basis  of  it  all.     If  the  mortgagor  has 
himself  paid,  or  if  he  has  boimd  somebody  else  to- 
wards him  to  pay  it,  and  that  person  has  paid  it,  in 
either  case  it  appears  to  me  the  mortgagor  has  made 
an  admission,  and  when  you  look  at  tne  authorities 
it  appears  to  me  that  they  have  the  same  effect.    Not 
that  I  have  been  able  to  put  my  hand  on  a  case  in 
which  that  exact  point  has  arisen,  but  the  principle 
appears  in  the  language  used  by  the  learned  judges. 
In  Chinnery  v.  Evans,  where  the  payment  was  made 
by  a  receiver  of  estates  in  Ireland  who  had  been 
appointed  on  a  petition  presented  by  the  mortgagee, 
librd  Granworth,  after  saying  that  a  payment  by  a 
person  who  is  not  a  mere  stranger  to  the  mortgagor 
will  do  for  the  purpose,  says,  11  EL  L.  Gas.  at  p.  139 : 
<'  But  the  payments  in  this  case  were  not  payments  by 
ft  stranffer;   for  though  a  receiver  appomtod  under 
the  Irish  statute  is  an  officer  of  the  court,  yet  he  is 
certainly  no  stranger  to  the  mortgagor,  but  a  person 
paying  for  him,  and  on  his  account,  what  he  is  oound 
to  P^y*"    In  Earlock  v.  Ashherry,  where  a  mortgagee 
>  had  ootafaied  payment  of  rent  from  a  tenant  and  the 
question  was  whether  money  which  he  thus  got  from 
tlie  tenant,  was  a  payment  for  the^purpose  of  exdoding 
tbe  statute,  it  was  held  it  was  not  became  it  was 
not  got  from   the  mortgagor  or  from  any  person 
bound  toward  the  mortgagor  to  pay  the  mortgagee, 
but  from  a  tenant,  beiiig  obtained  by  the  mortgagee 
entering  into  possession  of  the  property.    In  deliver- 
ing judgment  Sir  G«orge  Jessel,   after  reading  the 
passage  from  Chinnery  v.  Evans  which  I  have  just 
read,  goes  on  to  say  (p.  546} :  <'  Therefore  on  principle 
and  on  authority  I  think  that  the  payment  to  take  the 
case  out  of  the  statute  must  be  a  payment  by  a  person 
who  ie  bound  to  pay  the  principal  or  interest  of  the 
mortgage  money,  and  this  is  not  such  a  payment." 
I  thixJc  that  Sir  George  Jessel  meant  a  payment  by  a 
person  who  is  bound  as  between  himself  and  the  mort- 
gegor  to  pay  the  interest  upon  the  mortgage  money. 


Then  Brett,  J.,  19  Gh.  D.  at  p.  647,  says  i  *'  Then  the 
question  arises  whetiier  payment  of  rent  by  a  tenant  to 
a  mortgagee  who  has  exercised  the  right  to  demand  the 
rent  is  a  payment  of  priDcipal  or  interest  within  that 
section.  I  come  to  the  conclusion  that  it  is  not,  for 
three  reasons,'*  and  the  third  reason  is  this,  "  But 
even  if  it  could  be  held  to  be  a  pavment  of  priudpal 
or  interest,  it  is  not  a  payment  at  aU  by  the  mortgagor 
or  any  agent  of  the  mortgagor,  or  Xxj  anj  person 
bound  to  make  payment  of  principal  or  interest  on  his 
behalf,  and  I  ttunk  that  a  payment  of  principal  or 
interest  to  be  a  payment  within  this  section  must  be 
made  by  the  mortgagor  or  his  agent,  or  at  least  by  a 
person  bound  or  eittitled  to  make  a  payment  of 
principal  or  interest  for  the  mortgagor,  as  was  the 
receiver  in  the  case  of  Chinnery  v.  Evans*'  I  think 
that  the  Lord  Justice  means  there  the  same  thing  by 
•«  bound." 

It  seems  to  me,  therefore,  the  langnage  of  those 
judgments  is  in  favour  of  the  view  wHioh  I  take  upon 
the  principle — namely,  that  tbe  person  bound  to  pay 
and  whose  payment  is  material  for  the  purposes  of 
the  statute  is  not  a  person  bound  as  between  himself 
and  the  mortgagee,  but  a  person  bound  as  between 
himself  and  the  mortgagor. 

I  will  only  add  to  those  parsages  one  from  the 
esse  of  Ifcwin  v.  Wilson,  where  Lord  Hobhouae  in 
delivering  the  judgment  of  the  Privy  Gouncil,  and  after 
quoting  Chinnery  v.  Evans  and  Earlock  v.  Ashberry^ 
says,  1 1  App.  Gas,  at  p.  644 :  *  *  Their  lordships  have  not 
been  referred  to  any  caie  where  it  has  been  decided 
that  payment  maae  by  some  person  concerned  to 
answer  the  debt  has  been  held  to  be  insufficient  to 
keep  a  right  alive  against  the  party  charged  in  the 
suit  merely  because  he  was  not  that  party  or  his 
agent.*'  Thero  is  no  such  authority  to  oe  lound  as 
far  as  I  know.  Hero,  I  aoree,  the  payment  was  not 
made  by  the  mortgagor,  James  Bdward  Bradshaw. 
Whether  it  was  made  by  his  agent  or  not  is  another 
matter.  For  the  present  purpose  I  am  assumiog  that 
WiUiam  was  not  his  agent.  Still  he  was,  as  between 
himself  and  hia  father,  the  person  who  was  bound  to 
pay,  and  his  payment,  made  in  punnance  of  his  con- 
tractual obligations  towards  hia  father,  was  hia 
father's  admission  of  liability. 

Another  ground  has  been  put  forward  whioh  is 
very  ingenious,  and  upon  which  I  ought  to  say  a 
word.  James  Edward  Bradahaw,  the  mortgagor, 
died  in  September,  1887,  and,  aa  I  have  aaid»  mlliam 
Bradahaw  and  Gartmell  Harriaon  wero  his  executors. 
As  from  1887  William  Bradshaw  continues  to  pay  the 
interoat  in  thia  aenae.  Harrison  aa  hia  agent  charged 
hia  account  with  it,  and  Harriaon  in  fact  waa  paying 
it  to  the  Guat  truateea  or  the  Gust  benefldariea.  After 
1887,  William  Bradahaw,  the  peraon  thus  making  the 
payment,  was  the  person  liable  to  pay  aa  mortgagor 
in  the  sense  that  he  was  legid  personal  ropresentative 
of  the  mortgagor,  and  Hamson,  the  other  peraon  to 
whom  Williun  waa  making  the  payment,  or  who  waa 
making  the  payment  for  William,  waa  the  other 
executor.  So  that  aa  William  had  paid  the  money  to 
Harriaon,  or  rather  to  himaelf  and  Harriaon  aa  co- 
executora,  and  they  had  paid  it  on  to  the  Gnat 
truateea  or  benefidariea,  it  ia  aaid  that  that  waa  a 
payment  by  Jamea  Edward  Bradahaw,  the  mortgagor. 
If  appeara  to  me  tiiere  ia  something  in  that  contention. 

Tbero  ia  one  other  thing  whioh  fought  to  mention. 
It  ia  quite  plain  that  Gulonel  Bradshaw,  for  whom 
one  feela  aome  aympathy  and  who  auatalna  a  loaa 
which  muat  fall  upon  him  for  the  reaaon  that  he  had 
the  miafortune  to  employ  aa  hia  aolidtor  the  peraon 
who  had  the  deeds  of  thia  property,  and  who  had 
them,  and  properly  had  them,  whether  the  eatete  waa 
free  from  inoombranoea  or  whether  it  waa  not  izee 
from  incumbrances.    II  it  waa  free  from  incumbrances 
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the  Bolidtor  had  them,  and  properly  had  them,  for 
James  Bdward  Bradshaw,  the  father,  if  it  was  not 
free  from  inoambranoes  he  had  them,  and  properly 
had  them,  for  the  Cnst  trustees,  the  mortgagees ;  and 
when  the  ifather  purported  to  oonvey  free  n*om  inoam- 
branoes to  Colonel  Bradshaw,  Harrison  wonld  keep 
them,  and  properly  ken>  them,  becanse  his  client 
Colonel  John  Charles  Bradshaw  was  entitled  to 
them.  If  Colonel  Bradshaw  had  employed  another 
solidtor  and  had  asked  for  the  deeds,  they  would  not 
have  been  forthcoming  unless  Harrison  had  committed 
a  fraud,  because  he  could  not  have  handed  the  deeds 
which  he  held  for  the  Cust  trustees  as  mortgagees  to 
a  purchaser  from  the  mortgagor,  the  owner  of  the 
equity  of  redemption,  and  the  matter  would  have  come 
out.  Colonel  Bradshaw  in  fact  never  got  the  deeds.  I 
do  not  think  be  is  to  be  blamed  for  want  of  prudence  in 
the  matter;  he  never  saw  the  deeds  and  the  depds 
remained  with  Harrison  in  some  one  of  the  many 
characters  which  he  filled.  But  Colonel  Bradshaw  is, 
I  think,  guilty  of  what  in  the  eyes  of  this  court  is 
negligence,  in  the  sense  that  he  relied  upon  a 
sohcitor  who  did  not  get  the  deeds  as  he  ought  to 
have  got  them  on  behalf  of  his  client,  and  who 
having  regard  to  the  multitudinous  character  of  his 
agency  as  solicitor  would  have  had  the  deeds  already 
in  his  possession  for  another  client  I  feel,  therefore, 
less  compunction  in  visiting  the  loss  upon  Colonel 
Bradshaw. 

Judgmtfii/or  the  defendants  an  their  counterclaim. 

Solicitors  for  the  plaintiffs  and  William  Bradshaw, 
Hunter  A  Hofnea, 

Solicitors  for  the  defendants,  the  trustees,  Nicholl, 
Manisty,  dk  Co, 


Chan.  Div.    \  t        in 

Wright,  J.   J  June  19. 

In  re  Sbptimxts  Pabsgnage  &  Co.  (Limitkd).  (a.) 
Contempt — Company — Winding  up— Creditor's  petition 
— Fraudulent  circular — Resolution  to  wind  up  volun- 
tarily— Attempt  to  mislead  the  court — Contempt  of 
court. 

Where,  after  a  creditor's  petition  for  the  compulsory 
winding  up  of  a  company  has  been  presented,  a  circular 
is  issued  at  the  instigation  of  the  directors  by  a  share^ 
holder  asking  for  proxies  to  be  used  by  him  in  order  to 
obtain  an  investigation  into  the  conduct  of  the  directors, 
and  such  proxies  are  intended  to  be,  and  are  in  fact,  used 
in  support  of  the  directors  and  a  resolution  for  voluntary 
winding  up,  those  responsible  for  the  circular  and  such 
action  are  guilty  of  a  contempt  of  court,  in  that  thty  have 
attempted  to  mislead  the  court  by  representing  that  a 
voluntary  winding  up  is  already  in  existence,  with  the 
view  of  inducing  the  court  not  to  make  an  order  for 
compulsory  winding  up. 

This  was  a  motion,  made  by  the  special  direction  of 
the  judge,  on  behalf  of  the  official  receiver,  that 
Messrs.  Septimus  Parsonage  and  J.  V.  Criper, 
directors  of  the  company,  and  T.  R.  Grace,  an  employ 6 
of  the  company,  might  be  committed  for  contempt  of 
court,  in  th^t,  whereas  a  petition  was  pending  for  the 
compulsory  windins  up  of  the  company,  they  con- 
spired tosether  to  ootam,  by  misrepresentation  to  the 
shareholders  thereof  and  other  improper  means,  the 
passing  of  a  resolution  of  the  company  for  the 
voluntary  winding  up  thereof,  with  intent  to  mislead 
the  court  as  to  the  real  views  of  such  shareholders  aud 
prevent  a  compulsory  winding  up  order  being  made. 

(a.)   Reported  by  W.  Mobbis  Cabtsb,   Esq., 
Barrister- at  Law. 


A  petition  for  the  compulsory  winding  up  of  ihi 
company  was  presented  on  the  21st  of  March,  1901, 
by  the  assignee  of  a  daim  for  costs  of  a  solicitor.  On 
the  following  day  a  board  meeting  was  held,  at  whioh 
four  directors,  including  Parsonage,  Criper,  sad 
H.  T.  Gould,  were  present,  and  it  was  then  decided 
to  call  a  meetiog  ox  the  company  to  pass  a  resolutios 
for  a  voluntary  winding  up.  Later  in  the  day  Gould 
told  Parsonage  that  he  had  come  to  the  ooncbuioa 
that  it  would  be  improper  for  the  directors  to  call  &s 
meeting,  and  that  he  uiould  oppose  it;  at  the  same 
time  he  intimated  that  he  disapproved  of  Parsonsge'i 
conduct  as  a  director.  Thereupon  the  latter  con- 
sulted Criper,  and  proposed  to  send  a  circular  to  the 
shareholders,  to  which  course  Criper  apparently 
agreed.  It  was  alleged  that  the  dccular  liad  been 
submitted  to,  and  approved  by,  the  late  solicitor  to 
the  companv,  but  it  was  not  stie«ni  that  he  kne«r  on 
whose  behalf  it  was  issued,  or  did  more  than  approve 
its  form.  Grace,  who  wss  in  the  company's  employ- 
ment at  thirty-two  shillings  a  week,  and  who  held  200 
preference  shares  which  had  been  given  him  by 
Parsonage,  was  then  sent  for  by  the  latter  or  by 
Crippr  and  was  at  length  induced  to  sign  the  ciioalsi 
bearing  his  address  at  Southend,  in  which,  after 
referring  to  the  notice  sent  by  the  directors  con- 
vening an  extraordinary  general  meeting  with  a 
view  to  voluntary  liquidation,  he  stated  that  ai  a 
large  shareholder  in  the  company  he  was  dissatisfied 
wiUi  the  conduct  of  t^e  directors  and  was  at  his  own 
expense  about  to  make  a  thorough  investigation  into 
the  affairs  of  the  company  with  the  obJ9ct  of 
ascertaining  the  truth  with  regard  to  the  dream- 
stances  of  the  company  and  the  conduct  of  its  affiuzB, 
and  ha  asked  the  shareholders  to  support  him  in  bii 
acdon,  and,  if  they  were  unable  to  attend  the  meeting 
in  person,  to  send  proxies  (forms  of  whioh  bs 
enclosed)  to  enable  him  to  vote  for  them  in  support  of 
the  inquiry. 

This  circular  was  printed  on  the  instroctionB  of 
Parsonage  or  Criper  and  sent  to  the  shareholden  by 
Grace  from  Southend,  and  in  reply  he  reoeiTea 
proxies  representing  60,000  shares. 

The  directors  in  addition  held  a  oonsidenble 
number  of  other  proides  and  together  with  Graos 
were  able  to  command  a  dear  majority. 

The  meeting  was  held  on  the  1st  of  ApriL 

A  resolution  for  voluatary  windin^g  up  was  mored 
by  Parsonage  and  seconde!d  by  Criper;  an  amend- 
ment was  moved  by  a  shareholder  for  tiie 
appointment  of  a  committee  of  investigatioo, 
but  was  dedared  to  be  lost  on  a  show  of 
hands.  Grace  allied  that  he  voted  for  it 
but  he  did  not  uie  his  proxies  or  demand  a  pdL  An 
amendment  was  then  moved  for  compulsory  winding 
up  and  seconded  by  Gv  uld,  and  on  a  show  of  handi 
was  apparently  carried,  but  on  a  poll  being  demanded 
the  proxies  held  by  Grace  and  the  directors  were  ossd 
(in  spite  of  protest)  in  favour  of  a  voluntary  winding 
up,  a  resolution  for  whidi  was  passed.  On  the  4tlL 
of  April  another  form  of  drcular  was  sent  to  Gnoe 
with  instructions  for  getting  it  printed.  Grace  had  it 
printed  and  sent  it  from  Southend ;  it  purported  to 
describe  what  took  place  at  the  meeting  and  ezplsinad 
Grace's  action  there  and  expressed  the  hope  tbat  be 
had  acted  in  accordance  with  the  wishes  of  those  who 
had  given  him  proxies,  and  aiked  the  latter  to  retnm 
a  form  (which  was  enclosed)  expressing  their  opini'>n 
of  the  way  in  which  he  had  used  their  proxies.  An 
order  was  subsequently  made  for  the  wLiding  np  of 
the  company. 

8ir  R.  Firday,  A.G.,  and  A  J.  Parker,  ioc  the 
ofBcial  receiver,  in  support  of  the  motion.  — It  » 
dear  that  if  in  the  course  of  judidsl  prooeedin|i 
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attompts  are  made  to  miBlead  the  oourt  that  is  a  oon- 
tempt  of  oourt.  In  thu  case  the  existence  or  non- 
ezisteDoe  of  a  voluntary  winding  up  was  of 
importanoe  in  determining  whether  a  compulsory 
winding-up  order  should  l)e  made ;  the  object  of 
tending  out  the  first  circular  was  to  enable  a  volun- 
tary wmding-up  resolution  to  be  passed  by  fraudident 
means,  in  order  to  influence  the  court  not  to  make  a 
compulsory  winding-up  order.  Some  allowance  must 
be  made  for  Grace  having  regard  to  his  position. 

8!m,  K.Ct  and  Edrnondi,  said  the  defendants  did 
not  intend  to  mislead  the  court ;  they  were  not  think- 
ing of  the  court,  their  object  was  to  defeat  Gould. 
The  issuing  of  circulars  is  an  everyday  occurrence  in 
company  matters,  and  was  hrre  employed,  not  to 
deceive  the  comrt,  but  merely  to  checkmate  Gould 
and  to  assist  Parsonage  by  obtaioing  a  voluntary 
winding  up. 

Wbioht,  J.— As  regards  the  three  persons  who  kre 
before  me,  Parsonage,  Griper,  and  Grace,  there  is  no 
question  at  all  that  a  fraud  of  the  grossest  kind  has 
been  comndtted,  and  the  only  question  is  how  far  that 
ought  to  be  regarded  as  a  fraud  upon  the  court,  or  an 
attempt  to  interfere  with  the  action  of  the  court. 
Grace  was  a  man  of  straw  put  forward  by  Parsonage 
and  Griper  to  issue  a  false  circular  from  Southend. 
Why  was  the  circular  posted  from  Southend  except 
for  the  purpose  of  committing  a  fraud  P  At  the 
meeting  of  the  shareholders  Grace  obeyed  Pars  'uage 
and  Crtper,  and  all  the  proxies  whidi  were  given  to 
be  usea  against  the  directors  were  used  in  their 
favour  and  m  support  of  a  resolution  for  a  voluntary 
winding  up.  The  e£fect  was  that  the  shareholders 
whose  proxies  had  been  obtaiiicd  were  deprived  of 
their  power  to  vote.  It  was  certainly  the  grossest  of 
frands  on  the  shareholders,  and  amounted  to  obtain- 
ing their  proxies  by  false  pretences. 

jfow,  so  far  theie  is  no  doubt,  and  the  real  and 
only  question  is  how  far  I  ought  to  consider  that  tbit 
fraud  was  directed  against  tiie  court.  I  cannot 
think  that  Mr.  Parsonage  aud  Mr.  Griper  acted  so 
ignorantly  as  not  to  know  why  they  wanted  a 
voluntary  liquidation  when  there  was  a  creditor's 
petition  pending  for  a  compulsory  liquidation.  I 
think  I  must  give  them  credit  for  knowing  perfectly 
well  tbat  it  they  passed  this  resolution  for  a 
Toluntary  liquidation  it  would  destroy  the  power 
of  the  court  to  make  the  compulsory  winding-up 
order,  unless  on  proof,  which  it  is  sometimes  not 
very  easy  to  obtain,  that  the  creditor  would  be 
prejudiced  by  the  continuance  of  Uie  voluntary 
winding  up.  It  seeoas  to  me  an  obWous  inference 
that  all  that  was  done  by  these  people  was  done  for 
the  purpose  of  defeatiziff  the  creditor's  petition,  and 
that  what  they  wantea  to  avoid  was  a  compulsory 
winding  up.  Mr.  Parsonage,  Mr.  Griper,  aud  Mr. 
Grace  go  there  with  60,000  proxies,  as  well  as  using 
their  own,  in  favour  of  a  voluntary  liquidation, 
obviously  with  the  knowledge  that  that  would  defeat 
the  compulsory  winding  up;  and  also  why  they 
wanted  a  voluntary  liquidation  was  that  there  was 
aLeady  a  winding-u^  petition  before  the  court.  I 
think  I  should  be  failing  in  my  duty  if  I  did  not 
consider  that  the  inference  ought  to  be  drawn  that 
the  intention  was  to  do  what  was  the  obvious  con- 
■eqnenoe,  and  the  importance  of'  which  in  the  e)  es  of 
these  persons  may  be  measured  bv  the  frauds  to  which 
they  were  willing  to  c.ndescenain  order  to  accom- 
plish them.  Where  there  is  a  real  interference  with 
the  jnriadiction  of  the  court,  which  is  probably  a 
t>etter  phrase  than  contempt  of  court,  the  court  has 
no  optic  n  but  to  act,  however  unwilling  it  is  to 
deal  with  matters  affecting  the  liberty  of  the 
jubjeut.    If  a   case  of  the  kmd  I  have  stated   is 


made  out,  the  court  has  no  option,  and  there- 
fore under  the  circumstances  of  this  case  it  is 
my  duty  to  commit  Mr.  Parsonage  to  prison  for  six 
weeks.  Mr.  Griper,  I  thick,  is  in  some  respects  less 
lees  guilty  than  Mr.  Parsonage,  because  I  do  not 
think  he  was  so  much  the  originator  of  the  matter  as 
Mr.  Parsonage,  although  he  tojk  a  consideiable  part 
in  it  himself.  He  will  be  committed  for  four  weeks. 
As  for  Mr.  Grace  I  gladly  give  effect  to  the 
recommendation  of  the  Attomey-Geoeral.  I  am 
not  able  to  pass  his  case  over,  but  it  is  use- 
less makiog  an  order  upon  a  man  of  straw  to 
pay  costs ;  that  is  quite  idl^.  It  is  better  to  treat 
him  with  complete  mercy  than  to  put  an  ineffectu«I 
penalty  upon  him  of  that  kind.  I  think,  therefore, 
no  order  ought  to  be  made  as  to  Mr.  Grace. 

As  regar(&  Mr.  Parsonage  and  Mr.  Griper,  they 
will  be  committed  for  the  terms  I  have  mentioned, 
and  ^ey  must  pay  the  costs  of  the  motion. 

Motion  cdlowed. 

Solicitors,  The  Solicitor  to  the  Board  of  Trade ; 
Mcuon,  Son,  &  TumbulL 


K.  B.  Div.  ) 

(Lord  Alverstone,  L.C.J.,  and  [  May  13. 

Lawrence  and  Pmllimore,  JJ.) ) 

GK)ULDBK  v.  Book. 
Bent  v,  O&msbod.  (a.) 

Adulteration— Food  and  druga—Beer  containing  anenic 

—Sale  of  Food  and  Drugs  Act,  1875  (38  d:  39  Vict. 

c.  63),  M.  3,  5,  6. 

Beer,  containing  arsenic  to  such  an  extent  as  to  render 
the  same  injurious  to  health,  was  sold  to  a  purchaser. 
The  arsenic  had  been  unknowingly  mixed  with  the  heer 
by  the  brewer  in  the  course  of  the  manufacture.  The 
vendor  of  the  beer  was  summoned  under  section  6  of  the 
Sale  of  Food  and  Drugs  Act,  1875.  TJie  jusiices  who 
heard  the  summons  found  that  the  beer  was  nut  of  the 
nature,  suhstance  and  quality  of  the  article  demanded  by 
t?M  purchaser. 

Held,  that  there  was  evidence  in  support  of  the  finding, 
and  that  the  vendor  ought  to  be  convicted. 

These  two  cases,  which  involved  the  same  point 
under  the  Sale  of  Food  and  Drugs  Act,  1875,  were 
argued  together. 

OoulderY.  Book  was  a  case  stated  by  the  stipeodiary 
magistrate  of  Manchester. 

Au  information  was  preferred  by  the  respondeat, 
an  inspector  under  the  Sale  of  Food  aud  Drugs  Acts, 
against  the  appelluit,  charging  her  that  sh«  did  sell 
lu  the  prejudice  of  the  purchaser  a  certain  article  of 
food,  to  wit,  beer  which  was  not  of  the  nature, 
substance  and  quality  of  the  article  demanded  by 
such  pardhaser,  the  same  contaioing  arsenious  add. 

The  appellant  was  a  retailer  of  beer. 

A  sample  of  beer  taken  by  the  respondent  con- 
tained arsenious  add  to  the  extent  of  not  Isss  than 
one-eighth  of  a  ffrain  per  gallon. 

The  case  stated  that  the  appdlant  did  not  mix  the 
arsenic  in  the  beer  herself  and  did  not  know  of  its 
existence  in  the  beer,  nor  could  she  be  expected  to 
know  of  or  suspect  the  existence  of  sudi  an  admixture ; 
that  the  arsemo  was  an  iogredient injurious  to  health, 
and  the  quantity  of  arsenic  in  the  beer  was  such  as  to 
render  tbe  same  injurious  to  health,  but  did  not 
form  one  of  the  constituents  of  beer ;  and  that  the 
arsenic  had  been  unknowingly  mixed  with  the  beer 

(a.)  Beported  by  0.  G.  Wilbbaham,  Bsq.,  Barrister- 
at-Law. 
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by  fche  brewer  through  having  been  improperly 
introduced  in  the  manufacture  of  some  substance  used 
in  brewiog. 

The  magistrate  found  that  the  beer  sold  by  the 
appellant  was  not  of  the  nature,  substance  and  quality 
of  the  article  demanded  by  the  purchaser  and  oon- 
▼ioted  her. 

Section  6  of  the  Sale  of  Food  and  Dragj  Act,  1875, 
enacts  as  follows :  '*  No  person  shall  sell  to  the  pre- 
judice of  the  purchaser  any  article  of  food  or  any 
drug  which  is  not  of  the  nature,  substance  and  quality 
of  the  article  demanded  by  such  purchaser.    .    .     .*' 

Section  3  enacts  that  "  No  perion  shall  mix,  colour, 
stain,  or  po«rder  any  article  of  food  with  any  in- 
gredient or  material  so  as  to  render  the  article 
injurious  to  health,  with  intent  that  the  same  may  be 
sold  in  that  state,  and  no  person  shall  sell  any  such 
article  so  mixed,  coloured,  stained  or  powdered.    .  •   ." 

Section  5  provides  that  *'  No  person  shall  be  liable 
to  be  convicted  under  either  of  the  two  last  foregoing 
sections  of  this  Act  in  respect  of  the  sale  of  any 
article  of  food,  or  of  any  drug,  if  he  shows  to  the 
satisfaction  of  the  justice  or  court  before  whom  he  is 
charged  that  he  did  not  know  of  the  article  of  food  or 
drug  sold  by  him  being  so  mixed,  coloured,  stained, 
or  powdered,  as  in  either  of  those  sections  mentioned, 
ana  that  he  could  not  with  reasonable  diligence  have 
obtained  that  knowledge." 

FleU?ier  MouUon,  K,C,  {Montague  Lush  with  him), 
for  the  appellant, — ^The  prooeedings  have  been 
wrongly  taken  under  section  6.  They  ought  to  have 
been  taken,  if  at  all,  under  section  3.  Tfie  reason 
why  they  were  not  taJcen  under  the  latter  section  was, 
that  by  section  5  it  is  madA  a  defence  to  a  sale  within 
section  3  that  the  accused  did  not  know  of  the  article 
being  mixed,  &o«,  as  in  section  3  mentioned,  and  tbere 
was  no  such  provision  with  regard  to  section  6.  No 
offence  under  section  6  has  been  committed,  the 
ardde  sold  being  really  beer  into  which,  through  no 
fault  of  the  appellant  and  without  her  knowledge, 
the  arsenic  has  been  introduced.  Section  6  does  not 
apply  to  such  acddeatal  contamination,  but  was 
directed  against  deliberate  fraudulent  trade  adultera- 
tion* 

Lawaon  Walton,  K,C.  (Byrne  with  him),  for  the 
respondent. — Section  3  does  not  apply.  That  section 
applies  to  cases  of  deliberate  mixing  with  a  trade 
object ;  whereas,  what  took  place  here  was  that  certain 
sulphuric  acid  was  used  in  the  manufacture  of  the 
glucose  from  which  the  beer  was  made,  and  there  had 
been  an  omission  to  remove  the  arsenic  from  the 
sulphuric  acid.  The  proceedings  were  rightly  taken 
under  siection  6,  because  the  beer  sold  was  not  of  the 
'*  quality  "  of  the  beer  demanded.  The  word  quality 
has  reference  to  the  wholesomeness  of  the  article 
demanded:  see  BetU  v.  ArmaUad,  36  W.  B.  720,  20 
Q.  B.  D..  771,  and  Parker  v.  Alder,  47  W.  B.  142, 
[1899]  1  Q.  B.  20. 

MouUon,  K.C.,  replied. 

Bent  V.  OrmerodwBS  a  case  stated  by  justices  of 
Preston. 

The  facts  were  similar  to  those  in  Ooulder  v.  Book, 
and  the  proceedings  were  taken  under  the  same 
section. 

The  case  was  thus  stated : 

*'  Arsenic  does  not  form  one  of  the  constituents  of 
beer,  and  the  quantity  of  ar«enic  in  the  beer  was  such 
as  to  render  the  same  injurious  to  health.  No 
evidence  was  given  as  to  the  ooostituent  parts  of  pure 
beer,  but  it  was  admitted  by  the  respondent,  aud  we 
find,  as  a  fact,  that  pure  beer  does  not  contain  the 
quantity  cf  arser.ic  contained  in  the  sample  sold  to  the 
inspector.    The  respondent  did  not  mix  the  arsenic  in 


the  beer  and  did  not  know  of  its  existenoe  ia  tfaa  besr, 
nor  could  he  with  reasonable  dilisience  have  obtaxoed 
that  knowledge.  The  arsenic  had  been  introdnoed 
into  the  beer  by  the  brewer  using  glnoose  or  inTert 
sugar,  a  substance  often  used  in  Iwewing,  which  im- 
properly contained  arsenic.  The  brewer  did  not 
Know  when  he  used  it  that  the  glucose  or  invert  augar 
was  contaminated  with  arsenia 

In  this  case  the  justices  found  that  the  beer  sold  by 
the  respondent  was  not  of  the  nature,  snbatanoe  and 
quality  of  the  article  demanded,  in  that  there  had  been 
mixed  with  it  an  ingredient  prejudicial  to  health,  but 
they  dismissed  the  summons  on  the  ground  that  the 
prooedings  ought  to  have  beea  taken  under  sectioo  3. 

Joseph  WaUon,  K.C.  {Pick/ord,  E.  Sutton,  and  F. 
Mellor  with  him),  for  the  appellant— The  facte  that 
the  beer  sold  was  injurious  to  health  and  that  pro- 
ceedings could  have  been  taken  under  section  3  did 
not  make  the  sale  of  it  any  the  less  an  offence  within 
section  6.  The  overlapping  of  the  two  sections  is  no 
answer :  see  Dickini  v.  Banderson,  [1901]  1  Q.  B.  437. 
Sub-section  1  of  section  6,  which  provides  that  "  an 
offence  shall  not  be  deemed  to  have  been  oommitled 
under  the  section  where  any  matter  or  ingredient  not 
injurious  to  health  has  been  added  to  the  food  or 
drug  because  the  same  is  required  for  the  production 
or  preparation  thereof  .  .  "  shows  that  the  sale 
of  article's  injurious  to  health  was  contemplated  by  the 
section. 

Montague  Lush  {Fletcher  MouUon,  K.C,  with  him), 
for  the  respondents. — ^In  order  to  support  prooeedings 
under  section  6  it  is  necessary  to  show  the  subatitation 
in  the  article  demanded  of  some  inferior  subttanoe. 
It  is  trade  adulteration  which  is  aimed  at  by  theeeolioo, 
and  where  you  have  an  adulterated  article  sold  as  the 
genuine  ooe  there  you  have  a  case  within  the  par- 
view  of  the  section.  The  word  "quality"  haa  no 
reference  to  wholesomeness ;  it  simply  refera  to 
cases  where  articles  are  usually  distingmahed  in  the 
trade  as  *< first  quality,"  <' second  quality"  and  so 
fortb.  If  it  were  true  to  say  that  the  mixture  of  some 
injurious  substance  with  au  article  of  food  or  a  drug 
altered  the  *'  quality  "  of  the  article,  then  you  ooold 
always  proceed  under  section  6,  and  section  3  would 
be  unnecessary. 

Joseph  Walton,  K.C,  replied. 

Lord  Alyskstoi^,  L.C.  J.— I  am  of  ophiion  that 
the  conviction  in  Qoulder  v.  Book  should  be  snpported, 
and  that  the  case  of  Bent  v.  Ormerod,  in  whioh  there 
has  been  a  dismissal  of  the  charge,  should  go  back  to 
the  justice^  for  conviction.  I  tnink  a  great  deal  d 
the  difficulty  disappears  if  the  language  of  aeotion  6 
is  considered  by  itself  for  a  moment.  I  quite  a^ree 
that  if  it  is  plain  that  one  group  of  seotiona  deals 
with  one  dass  of  offence,  and  another  group  of  sec- 
tions deals  with  another  dass  of  offence,  the  oonaidsBa- 
tion  and  comparison  of  the  langoage  of  the  two 
noups  of  sections  affords  very  material  ftmristennfi 
On  the  other  hand,  it  has  not  been  disputed  that  aee- 
tions  which  create  separate  offences  may  overlap*  and 
it  may  very  well  be  that  some  facts  afford  gronndi 
for  prosecuting  under  more  than  one  soettop. 
There  are  numerous  instances  of  that  in  our  oriminal 
statutes,  but  I  think  that  in  proceedings  under  aeotaon  6 
the  question  is  whether  or  not  a  person  has  sold  an 
article  of  food  or  a  drug  which  is  not  of  the  nskture, 
substance  and  quality  of  the  article  demanded  by  tiie 
purchaser.  In  my  opinion,  section  6  starts  at  the  sale, 
if  I  may  use  tbe  expression,  and  ends  at  the  asia 
There  is  no  need  to  consider  how  that  which  makei 
the  attide  otherwise  than  of  the  nature,  anbatanoe 
and  quality  of  the  artide  demanded  haa  got  into  it, 
but  the  question  is  whether  in  fact  it  ia  there.    I 
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thiok  it  would  be  ontticg  the  seotion  down  uDwisely, 
and  oatting  it  down  without  snffioient  direoti<^>n  in 
the  statute,  if  we  were  to  hold  that  it  was  needful  to 
enter  into  an  examination  of  the  stage  at  whioh,  or 
the  predse  process  by  which,  that  which  makes  the 
article  diffBrent  has  found  its  place  in  the  article 
which    is    being  sold.     Now,  applying  that   test, 
the    magistrate    in     Ooulder   ▼.    Book    has   found 
as    a    fact    that    the    beer   sold    by    the    appel- 
lant    was    not    of    the     nature,    substance     and 
quality  of  the  beer  demanded  by  the  purchaser.    He 
has  found  as  a  fact,  or  rather  the  certificate  sho  vw, 
that  arsenious  add  to  the  extent  of  not  less  than  one- 
eight  of  a  ^^rain  per  gallon  was  there,  and  he  finds 
''  that  arsenic  was  an  ingredient  injurious  to  health, 
and  that  the  quantity  of  arienic  in  the  beer  «as 
such  as  to  render  the  same  injurious  to  health,  but 
that  it  did  not  form  one  of  the  constituents  of  beer." 
I  read  those  words  as  meaning  that  arsenic  does  not 
form  one  of  the  constitttent  parts  of  beer  in  aoy  nub- 
stantial  deme  under  ordinary  circumstances.    It  is 
plain  that  if  I  am  right  in  the  Tiew  I  have  expressed 
us  to  the  prima  facie  meaning  of  sectioo  6,  since  the 
magistrate  has  found  as  a  fact  that  this  article  was 
not  of  the  nature,  substance  and  quality   of  that 
demanded  bv  the  purchaser,  then,  if  there  is  any 
evidence     which     supports     that    oondusion,     thn 
conviction  must  stand.      I  have  already  indicated 
that    the     magistrate    had    before    bim    a     case 
in    which    a    dangerous    foreign    body    is   present 
to  the  extent  of  one -eighth  of  a  grain  per  gallon, 
which   is   injurious   to    health,    then   it   seem^i    to 
me  that  if  he  has  drawn  the  conclusion  that  the  beer 
sold  was  not  of  the  nature,  substance  and  quality  of 
the  article  demanded,  it  is  not  possible  for  us  to  say 
that  he  was  wrong.    It  has  been  suggested  that  if 
what  is  in  the  article  is  the  result  of  some  ingredient 
put  into  it  in  the  course  of  its  manufacture  which  in 
fact  makM  it  injurious  to  health,  that  it  can  only  be 
a  '*  mixing  "  under  section  3,  and  that  the  offence  can 
only  fall  within  the  terms  of  that  section.     The 
penalty  is  very  much  more  severe  under  section  3, 
and  nowledge  is  made  of  the  essence  of  the  offence 
— that  is  to  say,  the  defendant  can  show  there  is  no 
offence  if  he  proves  that  he  did  not  know,  and  had 
no  means  of  knowing,  that  injurious  ingredients  had 
been  mixed  with  the  article.    Under  section  6  the 
penalty  is  less,  and  it  has  been  expressly  decided  in 
two  or  three  cases  that  the  knowledge  of  the  person 
charged   is   immaterial — ^that    is   to   say,    however 
innocent,  however  little  he  may  have  known,  yet  he 
may  be  convicted  under  section  6. 

ia,  the  second  case  that  was  argued  before  us — that 
is  to  tsy.  Bent  v.  Ormerod — the  finding  of  the 
magistrates  wns  the  same,  although  the  summons  was 
dismissed.  They  found  as  a  fact  that  the  beer  sold 
by  the  respondent  "  was  not  of  the  nature,  substance 
and  qnaUty  of  the  article  demanded  by  the  purdiaser, 
in  that  there  had  been  mixed  with  it  an  ingredient 
prejudicial  to  tibe  health  of  the  purchaser."  It  was 
proved  there  was  arsenic  in  the  sample  to  the  extent 
of  one-ninth  of  a  grain  per  gallon  at  the  least ;  and 
It  is  also  stated  in  the  case  that  arsenic  does  not  form 
one  of  the  constituents  of  beer,  and  that  the  qusntity 
of  arsenic  in  the  beer  was  such  as  to  render  the  same 
injurious  to  health. 

Under  these  circumstances,  I  come  to  the  conclusion 
iBiat  there  was  evidence  on  which  the  magistrates 
Oould  find  as  a  fact  that  there  was  an  artide  sold 
liifferent  in  nature,  substance  and  quality  from  that 
llemanded,  and  therefore  that  the  oonvicUou  in 
ffoulder  v.  Rook  ought  to  stand,  and  that  in  Beiit  v. 
Drmer*  d  the  case  must  be  remitted  to  the  magistrates  , 
bith  the  expression  of  our  opinion  that  there  should 
be  a  oonviction. 


I  only  desire  to  add  that  I  must  not  be  understood 
to  suggest  that  every  acddental  introduction  of 
ddeterious  matter  in  an  artide  sold  for  food  of 
necessity  makes  it  different  in  nature,  substance  and 
quality  from  the  artide  demanded.  It  is  for  the 
magistrates  in  each  case  to  find  whether  in  fact  the 
artide  supplied  is  cf  the  nature,  substance  and  quality 
of  the  artide  demandtd. 

Lawhanoe  and  Fhillimobe,  JJ.,  concurred. 

Judgment  accordingly. 

Solidtors  for  the  appellants,  in  iOoulder  v.  Book, 
and  for  the  respondents  in  Bent  v.  Ormerod;  Orutidy, 
Ktrahawt  Samson  &  Co,,  for  Grundy,  Kershaw, 
iSamson  &  Co.,  Manchester. 

Solidtors  for  the  respondents  in  Ooulder  v.  Rook ; 
T.  Hvdeon,  Mancheoter.  and  for  tbe  appellant  in 
Berd  V.  Ormerod;  Snow,  Fox,  &  Higginson,  for 
Harcourt  E.  Clare,  Preston. 


B,  L.O.J.,  J 
^,  J.)        ) 


May  9. 


K.  B.  Div. 

(Lord  Alver stone, 

and  LawraLoe, 

DiB&KK^  V,  Philpot.  (a.) 

(^onnty  cunrt — Practice — Jurisdiction  to  remit  action — 
Claim  on  loritfor  over  £100 — Abandonment  of  excess 
— Jurisdiction  uf  co*Jiity  court  Judge  to  proceed  vrith 
trial— Prohibition— County  Courts  Act,  1888  (51  A 
52  Vid,  c.  43),  s,  65. 

In  an  action  commenced  in  the  High  Court  in  which 
the  claim  is  for  more  than  £100,  but  which  claim  is 
reduced  to  £100  by  abandonment  of  the  excess  over  £100 
after  action  brought,  there  is  no  jurisdiction  under  section 
65  of  the  County  Courts  Act,  1888,  to  remit  the  action 
for  trial  in  the  county  court  except  by  constnt  of  the 
parties. 

Where,  howevtr,  the  plaintiff  has  reduced  the  claim  to 
£100  by  abandonment  of  the  excess  and  the  master  at 
chambers  lias  made  an  order  remitting  the  action,  and  the 
defendant  has  failed  to  appeal  against  such  order,  t?ie 
county  court  judge  has  jurisdiction  to  try  the  action 
though  the  order  should  not  have  been  made,  and  the 
High  Court  under  such  circumstances  will  not  su&se- 
quently  grant  a  prohibition. 

This  was  an  appeal  by  the  plaintiff  from  an  order 
made  by  Day,  J.,  in  duunbers,  directing  that  a  writ 
of  prohibition  should  issue  to  the  judge  of  the  West- 
mioster  County  Ck>urt,  Lumley-Smith,  K.O.,  pro^ 
hibiting  him  from  proceeding  in  the  matter  of  tbe 


The  grounds  of  appeal  were  (1)  That  the  county 
court  judge  was  not  acting  without,  or  in  excess  of, 
his  jurisdiction  in  hearing  and  determining  the  action, 
but  was  bound  to  hear  and  determine  it;  (2)  that 
the  defendant  had  by  his  lacJies,^  acquiescence,  or 
neglect,  debarred  himself  from  claiming  the  issue  of 
the  writ  of  prohibition. 

The  action  was  brought  bv  Dierken  against  Philpot 
to  recover  the  (um  of  £116  in  respect  of  arrears  of 
salary,  the  writ  being  dated  the  25th  of  June,  1900. 

On  the  5th  of  November,  1900,  the  plaintiff  made 
an  application  before  a  master  in  chambers  for  an 
order  tbat  the  action  should  be  tried  in  the  county 
court,  stating  that  he  had  abandoned  his  datm  m 
the  excess  over  £100.  and  an  order  under  seotion  65 
of  the  County  Courts  Act,  1888,  was  made  by  the 

(a.)  Reported  by  E.  G.  Stellwell,  Esq.,  Barrister- 
at-Law. 
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master  remittmg  the  ease  to  the  Westmiaster  Oonnty 
Court 

The  defendant  never  appealed  against  this  order, 
and  the  action  in  dae  oourse  oame  on  for  trial  in  the 
ooonty  coort,  when  the  defendant  objected  to  the 
master's  order  on  the  ground  that  he  had  no  jurisdic- 
tion to  make  it« 

The  county  court  judge  overruled  the  objection, 
holding  that  he  was  bound  by  the  order  to  hear  the 
case,  and  he  proceeded  to  try  the  action,  and  the 
plaintiff  recovered  the  amount  of  his  claim. 

On  the  26th  of  March,  1901,  the  defendant  applied 
for  a  writ  of  prohibition  to  the  county  court  judge, 
and  Day,  J.,  at  chambers,  ordered  a  writ  to  issue. 

This  was  the  order  the  plaintiff  now  appealed  from. 

(7.  J7.  Lifidon,  for  the  appellant.— The  first  question 
is  whether  a  master  can  remit  an  action  to  the  county 
court  that  is  brought  to  recover  more  than  £100  if 
the  excess  over  the  £100  is  abandoned  by  the  plaintiff. 
In  the  present  case  the  plaintiff  reduced  the  amount 
*'by  payment  •  .  •  or  otherwise  t'y  a  sum  not 
exceeding  one  hundred  pounds,"  and  therefore  the 
case  comes  within  section  65  of  the  Oounty  Oourts 
Act,  1888.  Hodgson  v.  Btll,  38  W.  B.  325,  24  Q.  B.  D. 
525,  is  against  this  contention  so  far  as  it  says  a 
payment  within  section  65  must  be  a  payment  before 
action,  but  the  present  case  is  distinguishable  in 
that  here  the  plidntiff  w«nt  before  the  master  and 
abandoned  the  excess,  whereas  in  the  case  cited  the 
sum  was  reduced  hj  parent  The  abandonment 
shows  that  the  plaintiff  did  not  desire  to  recover  more 
than  £100.  The  abandonment,  moreover,  wai  not 
objected  to  by  the  defendant,  and  he  took  no  steps  to 
appeal  from  the  master's  order  remitting  the  action. 
The  defendant's  right  to  a  writ  of  prohibition  is  there- 
fore precluded.  The  defendant  haviog  let  die  action 
go  to  the  county  court,  the  judge  there  is  bound  by 
the  master's  onler  and  cannot  inquire  into  the  dr- 
cumstances  under  which  ii:  was  made  nor  into  the 
master's  jurisdiction :  Blades  v.  Lawrance,  22  W.  B. 
643,  L.  B.  9  Q.  B.  374.  In  the  case  of  Reg,  v.  MaryUbme 
County  Court  Judge,  50  L.  T.  Bep.  97,  Day,  J.,  says : 
<*  There  can  be  no  doubt  that  when  au  order  of  the 
court,  good  on  the  face  of  it,  is  addressed  to  any 
person  whatsoever,  that  person  is  bound  to  obey  it,  and 
cannot  question  the  jurisdiotion  of  tbe  court  to  make 
the  order."  The  present  case  is  dstingufshable  from 
Farquhar9ony.Morgant^2W,  B  306,  [1894]  1 Q  B.  552, 
inasmuch  a»  in  that  case  there  was  a  titai  absence  of 
jurisdiction  apparent  on  the  face  of  the  proceediuffs. 
In  the  case  of  Maraden  v.  Wardle,  2  W.  B  455,  3  EL 
&  BL  695,  Coleridge,  J.,  says :  **  There  is  rcMon  for 
refusing  a  writ  of  prohibition  after  judgment,  because, 
if  a  party  chooses  to  wait  and  take  his  chance  of 
judgment  being  in  his  favour  before  he  makes  any 
objection,  he  cannot  complain  afterwards."  So  in  the 
present  case  laches  on  tne  ]^art  of  the  defendant  pre- 
vent him  now  from  obtaliung  a  writ  of  prohibition. 

Leuns  Thomas,  for  the  respondent.— The  master  had 
no  jurisdiction  to  make  the  order:  Hodgson  v.  Bell 
and  Beg,  v.  Judge  of  City  of  London  Court,  [1891]  2 
Q.  B.  71,  39  W.  B.  Dig.  65.  There  had  been  no  laches 
on  the  part  of  the  defendant,  as  at  all  stages  of  the 
prooeedmgs  he  had  objected  to  the  master's  order. 
The  counly  court  judge  knew  it  was  a  remitted  action, 
and  must  have  seen  ti^t  the  writ  was  issued  for  more 
than  £100;  and  he  should  have  known  that,  except  by 
consent,  he  had  no  jurisdiction  to  trv  the  case. 
Where  an  excess  of  junsdiotion  is  once  shown  a  writ 
of  prohibition  must  issue,  vide  WiUes,  J.,  in  Lord 
Mayor  of  London  v.  Cox  and  others,  16  W.  B.  44, 
L.  &  2  H.  L.  239. 

Xtndon  replied. 


Lord  ALTBBSloini,  O.J.—- This  is  a  case  of  nbn 
difficulty,  but  on  the  whole  I  have  come  to  tfas 
condution  that  the  writ  of  prohibition  ought  not  to 
iisue.  In  my  opinion  the  master  ought  not  to  b8?e 
made  the  order  remitting  the  action.  In  Hodgson  f. 
Bell  it  was  decided  that  where  an  action  is  brongiit 
in  the  High  Court  in  which  the  claim  indorsed  on  the 
writ,  though  it  origioally  exceeded  £100,  had  bees 
reduced  to  a  sum  not  exceeding  £100  by  a  paymeol 
made  by  the  defendant  to  the  plaintil^  there  is  no 
jurisdiotion  under  section  65  of  the  County  Gouti 
Ac^  1888,  to  order  the  trial  of  the  action  m  th^ 
county  court.  Nor  in  the  present  case,  where  there 
has  been  au  abandonment  of  the  excess  over  £100  by 
tbe  pUintiff  after  action  brought,  is  there  toy 
jurisdiotion  to  make  such  an  order;  and  if  the  pobt 
had  been  taken  before  the  master  it  would  haTe  beee 
his  duty  to  decline  to  make  the  order.  But  U  th« 
pwties  Had  consented  the  order  could  have  beoi  mide, 
as  such  consent  would  have  given  the  master  juziidk- 
tion.  Toe  defendant  had  the  right  to  appeal  agaio^ 
the  master's  order,  and  he  should  have  done  lo,  bnthi 
let  the  time  go  by  and  did  not  do  sa  It  is  ik>w  too 
late  for  him  to  raise  the  point  by  way  of  prohibitiao, 
and  I  do  not  think  we  ought  to  grant  a  writ  sitar 
the  master*s  order  has  gone  to  the  county  oonrt  jodge. 
By  not  appealing  at  the  proper  time  and  then  raiaof 
the  point  by  way  of  prohibition  the  defendant  bid 
put  both  the  county  court  judge  and  the  plamttf 
into  an  awkward  porition  and  neceisitated  the  trial  of 
a  kind  of  preliminary  action.  It  was  argued  tbst  ft 
must  have  been  apparent  on  the  face  of  the  proceed- 
ings that  there  had  been  an  excess  of  jurisdietioe, 
and  that  therefore  a  writ  should  issue.  I  agree  tbit 
if  it  so  appears  a  writ  will  go,  but  I  do  not  think  b 
the  present  case  there  was  an  excess  of  jurisdiotion 
on  the  part  of  the  county  court  judge.  The  judge 
ought  not  to  be  compelled  to  inquire,  in  the  oeie  « 
remitted  actions,  whewer  or  not  the  writintheaftioo 
exceeded  the  sum  of  £100;  it  would  be  ^uttingep 
excessive  burden  upon  him  to  hold  that  it  waiv 
du*y  to  decide  in  the  first  instance  whether  he  ehoud 
or  should  not  obey  an  order  of  the  High  Oooii 
apparentlv  good  on  the  face  of  it,  remittiitf  ii^ 
action  to  him  for  trial,  and  against  which  order  flun 
had  been  no  appeal  and  the  time  for  appeal  bid 
expired.  We  have  a  discretion  in  matters  of  pn* 
hibition,  which  discretion  I  think  we  should  in  in 
case  exercise  by  dischargiog  the  writ  granted^ 
Day,  J.,  who,  we  think,  ought  not  to  hive  gri&ted 
it. 

Lawbakob,  J.— I  agree. 

Appeal  aUowed,  | 

Soliciton  for  appellant,  G.  B.  Howard  A  Fomt^ 

Solicitors  for  respondent,  Bobert  Todd. 


Yal.XLlx.       [Sept  7. 1901.]       THE  WEEKLY  REPORTER. 


705 


House  of  Lords. 


Badte  v.  Jobsok  &  Co. 


HOXrSB  OF  LOBDS. 


IHtOWt  of  1.0X110. 


t\ 


June  24. 


From  0. 
(England), 

BAI2TB  V.  JOBSON  &  Oo.  (o.) 

Mcuter  and  aervant— Employers*  liability — Acddent— 
Comperuation^Dock—**  Fadory  "— "  Undertakers  " 
— Repair  of  skip^Factory  and  Workshop  Act,  1896 
(68  <fc  69  Vid.  c.  37),  «.  23— H^orAwi«n*«  Compensation 
Act,  1897  (60  <fe  61  Vict.  c.  37),  «.  7. 

TJie  appellants  husband  was  at  work  on  a  vessel  which 
was  being  repaired  by  t?ie  respondents  in  a  dry  dock  hired 
hy  them  for  the  purpose.  In  the  course  of  his  employ^ 
rw-nt^  when  crossing  from  the  vessel  hy  a  plank  to  the 
side  of  the  dock  the  plank  tilted,  and  his  was  thrown  into 
the  dock  and  killed. 

Held  {reversing  the  decision  of  the  Ooart  of  Appeal), 
tJiat  the  dock  was,  by  section  7,  suh-sectian  2,  of  the 
Workmen's  Compensation  Act,  1897,  a  *' factory,''  and 
that  the  respondents  as  occupiers  thereof  were  liable  to 
pay  compensation. 

Appeal  from  an  order  of  the  Court  of  Appeal 
(A  L.  Smith,  M.B.,  and  Collins,  L.J.). 

The  respondents  carried  on  buiioees  as  ship  repairers 
at  West  Hartlepool,  and  their  works  adjoined  the 
docks  belonging  to  tiie  North-Bastem  Bailway  Co., 
but  they  had  no  dock  of  their  own. 

When  they  were  about  to  repair  a  vessel,  and  it  was 
necessary  to  have  the  vessel  in  a  dry  dock,  liiey  hired 
a  dry  dock  from  the  North-Eastem  Bailway  Co.,  as 
was  done  on  the  present  occasion. 

The  dry  dock  was  provided  with  dock  gates,  a 
steam  craoe,  pumping  machinery,  and  a  blacksmith's 
shop,  all  the  property  of  the  North-Bastem  Bailway 
Co. 

On  the  29th  of  January,  1900,  the  repondents  were 
in  exclusive  oconf»ation  of  the  dry  dock  for  the 
purpose  of  examimng  and  cleaning  the  bottom  of  a 
damaged  steanuhip,  and  for  such  occupation  they 
paid  the  North-Eastern  Bailway  Co. 

The  water  had  been  pumped  out  of  the  dock  and 
tha  vessel  duly  shored  up  by  the  respondents' 
workmen. 

While  the  process  of  examining  and  cleaning  the 
vessel  was  going  on,  the  appdlant's  husband,  a 
labourer  in  uie  employment  of  the  respondents,  at 
their  works,  and  then  at  work  on  the  vessel,  was 
directed  to  go  ashore  for  some  pan^n ;  andwtdlsthe 
was  walking  along  a  plank  connecting  the  vessel  wiUi 
the  side  of  the  dooc  the  plank  tilted  and  he  fell  to  the 
bottom  of  the  dock,  sustaining  injuries  from  which  he 
died. 

It  was  held  by  the  county  court  judge,  and  the 
Court  of  Appeal  held,  that  the  deceased  at  the  time 
of  the  accident  was  not  employed  on,  in,  or  about  a 
factory  within  the  meaning  of  the  Act 

B,  J.  8imey  and  H,  A,  Johnston,  ior  the  appellant. 

Buegg,  K,C.,  and  E.  Shortt,  for  the  respondents. 

Earl  of  Halsbxtby,  L.C.— I  am  of  opinion  that  this 
judgment  ought  to  be  reversed.  It  appears  to  me 
that  some  difficulty  has  arisen  from  the  artificial 
mode  in  which  the  Legislature  has  applied  various 
sections  of  various  Acts  as  ancillary  to  &e  Workmen's 
Compensation  Act.  I  quite  agree  that  it  would 
appear  from  that  Act  of  Parliament  that  it  was  not 
within  the  contemplation  of  that  statute  to  deal  with 
the  relation  between  shipowners  and  sailors  when 
engaged  in  their  ordinary  occupation  of  sailing  upon 
the  seas,  or  to  bring  them  witlum  that  statute  at  idl. 

(a.)  Beported  by  C.  H.  Gbafton,  Esq.,  Barrister- 
at-Law. 


But  althoujgh  I  quite  agree  that  that  is  the  true  view 
of  what  this  Act  of  Pamament  has  done,  it  seems  to 
me  a  most  extraordinary  consequence  of  that  omission 
to  suppose  that  thereupon  everything  that  is  done  in 
or  upon  or  near  a  ship  is  to  be  excluded  from  the 
operation  of  the  Act  of  Parliament  It  would  be  to 
my  mind  a  most  unreasonable  and  extraorduiary 
extension  of  that  immunity  given  to  persons  interested 
in  seafaring  adventure  to  suppose,  because  the 
accident  happened  in  or  upon  a  shi^,  that  therefore  it 
is  to  be  excluded  from  the  operation  of  the  Aot  of 
Parliament  generally.  1  know  of  no  such  principle ; 
and  therefore  one  must  examine  and  see  what  the 
facts  are  that  we  are  dealing  witii  as  re|fards  the 
accident  which  is  the  subject-matter  of  this  uquiry. 

The  respondents  are  a  firm,  part  of  whose  business 
consists  of  repairing  ships,  and  for  the  purpose  of 
their  buuness  they  hired  a  dock.  I  do  not  care  for 
what  purpose  they  hired  it  For  my  own  part, 
whether  there  was  a  ship  in  it  or  not.  if  they  were 
engaged  in  some  performance  for  whi(^  they  reqaired 
the  use  of  a  dry  dock,  and  if  in  the  course  of  that 
employment  a  workman  was  iojured,  they  would,  to  . 
my  mind,  under  these  Acts  of  Parliament,  be  clearly 
within  these  Acts  and  liable  to  pay  compensation. 
The  question  of  fact  whether  it  happened  on  a  ship  or 
not  appears  to  me  an  absolutely  irrelevant  inquiry. 
The  fact  that  it  was,  or  it  is  assumed  that  it  was,  on 
a  ship  is,  as  I  said,  irrelevant.  It  is  perfeotly 
immaterial  whether  it  was  on  a  ship  or  a  landing- 
stage,  or  a  staging,  or  what  not.  The  respondents 
were  the  persons  who  were  at  that  time  the  nirers  of 
the  dock — a  dry  dock.  The  performance  intended  to 
be  pursued  was  that  a  ship  was  put  into  the  diry  dock  in 
order  to  be  cleaned  and  repaired.  It  is  obvious  that 
for  the  purpose  of  cleaning  and  repairing  a  ship  the 
external  part  of  that  ship  must  be  protected  from 
water ;  and  a  dry  dock  is  the  appropriate  machinery 
for  effecting  that  objeot  This  man  appears  to  have 
been  an  ordinary  labourer  employed  for  the  purpose 
of  doing  anything  that  was  required  to  be  done.  In 
order  to  fetch  something  tliat  was  intended  to 
be  used  for  the  purpose  of  the  work,  he  was 
sent  from  the  ship  to  the  land  upon  a 
gangway.  When  he  put  hif  foot  upon  the  gang- 
way the  gangway  slipped,  and  he  was  predpitateid 
for  a  distance  of  forty-eight  feet  down  and  kiUed. 
Assuming  a  dock  to  be  within  the  statute— and  as  to 
that  we  had  a  very  frank  and  proper  admission  that 
this  dock  is  under  the  Act  a  "  notory "  within  the 
meaning  of  the  Act— here  is  a  man  killed  by  an  acci- 
dent in  a  <*  factory,"  the  factory  being  a  dock,  and 
the  accident  happened  in  the  conne  of  his  emplov- 
ment,  whQe  he  was  so  employed  in  the  dock  by  the 
persons  who  had  hired  the  dock  for  the  purpose  of 
their  trade. 

I  am  not  able  at  present  to  follow  the  train  of 
reasoning  by  which  the  respondents  sought  to  suggest 
that  because  the  wooden  structure  which  was  inside  the 
dock,  and  to  which  the  work  was  being  applied,  was 
a  ship,  which,  when  floated  into  the  sea,  would  be 
capable  of  being  treated  as  a  separate  entity,  and 
would  be  free  from  the  operation  of  the  Aot  generally 
— ^that  is  to  convey  to  the  dock  in  which  the  ship  is 
placed  the  immunity  which  the  ship  itself  would 
possess  if  sailing  upon  the  high  seas.  Why  that 
should  be  so  I  am  wholly  unable  to  understand.  The 
place  or  the  thing  that  is  being  used,  the  dry  dock,  is 
not  at  sea ;  it  forms  no  part  of  that  subject-matter  to 
which  this  artificial  immunity  is  given  by  the  statute, 
but  it  is  an  ordinary  piece  of  machinery  intended 
for  the  purpose  of  repairing  shi^,  of  which  machinery 
these  defenduits  are  in  occupation,  I  should  say,  but 
at  all  events  have  the  use  of  it  in  and  about  it. 
Therefore  it  seems  to  me  ^bai  every  element  required 
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by  the  etatate  is  satufted  by  the  faots  whidh  are 
proved  in  tiiis  case.  Therefore  I  am  of  opinion  that 
this  jadgment  should  be  reversed ;  and  I  move  your 
lordships  accordingly. 

Lord  Maonaqhten. — ^I  am  of  the  same  opinion. 
The  respondents,  Messrs,  Jobson  &  Oo.,  are  ship 
repairers  at  HartlepooL  They  have  a  place  of 
business  there  which  in  their  evidence  they  call  a 
«  manufactorv  for  the  repair  of  ships,'*  but  I  do  not 
think  it  can  be  described  as  *'  a  factory  which  is  a 
shipbnJMing  yard,"  to  use  the'expression  whidh  ocoors 
in  section  7,  sub-section  3,  of  tne  Act.  Having  no 
water  frontage  they  have  no  means  of  launching  a 
vessel,  nor  have  they  anv  place  of  their  own  into  which 
they  can  take  a  vessel  xor  repair.  When  employed 
to  repair  a  vessel  which  requires  to  be  dry-docked, 
they  mre  a  dock  from  the  North-Eastern  Bailway  Oo., 
who  seem  to  own  all  the  dock  accommodation  in 
HartlepooL  That  is  what  was  done  in  the  present 
case.  Messrs.  Jobson  &  Oo.  hired  a  dry  dock,  and 
were  deaning  or  repairing  a  vessel  In  it.  A  work- 
man employed  by  them  on  this  job— a  labourer,  but 
none  the  less  a  workman — ^met  with  personal  injury 
by  an  accident.  He  slipped  o£f  a  sort  of  gangway, 
fell  into  the  dock,  and  was  killed.  Why  is  that  not 
a  case  for  compensation  under  the  ActP  If  you 
translate  the  account  of  the  accident  from  ordinary 
language  into  the  phraseology  of  the  statute,  it  seems 
to  come  under  the  very  words  of  the  enactment. 
The  dock  was  a  *'  factory  "  because  it  was  a  "  dock  " 
*'to  which  some  provision  of  the  Factory  Acts  is 
applied  hv  the  Factory  and  Workshop  Act,  1895.'* 
Messrs.  Jobson  were  "undertakers"  because  they 
had  at  the  time  the  ''  actual  use  and  occupation  of  the 
dock*"  The  accident  happened  to  a  workman  in 
« the  dock,"  and  it  was  an  accident ''  arising  out  of 
and  in  the  course  of "  his  employment.  I  agree  with 
counsel  for  the  respondents  tiiat  it  is  diiffiomt,  if  not 
impossible,  to  reconcile  the  case  of  MerriU  v.  Wilson, 
ante,  p.  161,  [1901]  1  Q.  B.  36,  with  Floufera  v. 
Chamlere,  47  W.  E.  613,  [1899]  1  a  B.  142.  Of  the 
two  I  pn^er  th«  later  case 
I  think  the  decision  under  appeal  must  be  reversed. 

Lord  SHAifD. — I  am  of  the  same  opinion.  It  can- 
not be  diiputed — indeed,  it  has  not  been  dis- 
puted—that the  dock  in  question  is  a  "  factory " 
within  the  meaning  of  the  Workmen's  Oompen- 
sation  Act,  1897,  s.  7.  That  statute  provides 
that  a  "  factory  "  in  the  Act ''  has  the  same  meaning 
as  in  the  Factory  and  Workshop  Acts,  1878  to  1891," 
and  *'  includes  any  dock  to  which  any  provision  of  tbe 
Factory  Acts  Is  appUed  by  the  Factory  and  Workshop 
Act,  1896."  Vanous  provisions  of  these  Factory  Acts 
have  been  shown  to  be  applied  by  the  Factory  and 
Workshop  Act,  1896,  and  there  is  therefore  no  question 
that  this  dry  dock  is  a  "  factory." 

It  only  remains  to  ascertain  whether  the  defendants 
were  '*  undertakers "  as  defined  by  section  7  of  the 
Workmen's  Oompensation  Act.  That  section  provides 
that  the  Act  shall  apply  to  employment  by  the 
**  undertakers  "on  or  m  or  about  a  faotory,  and  that 
in  the  case  of  a  factory  the  undertaker  means  ''  the 
occupier  thereof  within  the  meaning  "  (again)  "  of  the 
Factory  and  Workshop  Acts,  1878  to  1896."  I  am 
not  able  to  perceive  any  ground  upon  which  I  can  say 
that  thete  defendants,  the  employers  of  the  deceased 
workman,  were  not  occupiers  in  the  use  of  that 
factory.  Th^  had  taken  the  dock  in  order  to  put 
the  ship  into  it  in  order  to  exeeute  work  on  her.  The 
work  upon  which  they  were  engaged  was  the  cleaning 
and  repairing  of  the  bottom  of  the  ship ;  and  in  order 
to  penonn  this  work  the  use  and  occupation  of  the 
dodc  for  the  time  was  necessary  for  them.  They 
were  thus  in  terms  of  the  statute  ''undertakers" 


within  the  meaning  of  the  Act,  upon  whom  tiie 
responsibility  to  thdr  servants  for  injury  by  aooidsntB 
was  imposed  bv  the  statute.  The  oaae  is  eoiiiely 
di£Eerent  from  that  of  a  ship  at  sea,  wh«e  the  aeainaii 
who  is  injured  is  incurring  only  the  ordinary  maritime 
risks  of  men  engaged  in  savigatum.  It  is  a  case  of 
shipbuilders  or  repairers  who  were  in  the  use  and 
occupation  of  a  oock  or  factory,  as  defined  in  Hie 
statute,  having  servants  workinp;  for  them»  one  of 
whom  sustained  an  accident  with  the  fatal  reaalt 
described  in  the  evidence.  I  cannot  see  any  gioand 
upon  which  it  can  be  held  that  the  employers  and 
th<dr  workmen  were  not  within  the  purview  and 
terms  of  the  statute. 

Lord  Bbahptok. — ^I  also  am  of  opinion  that  the 
decision  of  the  Oourt  of  Appeal  ought  to  be  revataed, 
and  for  the  reasons  which  have  bMn  so  fully  stated 
by  the  Lord  Ohancellor  in  the  judgment  he  has 
delivered ;  but  I  should  like  to  make  one  observation 
of  my  own  with  reference  to  the  last  point  which  was 
and  so  lengthily  argued  before  as,  thai 


it  was  not  the  dock  but  only  the  berth  which  wm 
hired.  The  point  was  never  raised  at  the  trial,  and  I 
think  it  ought  not  to  have  been  raised  here,  and  oar 
time  has  hSea  occupied  unnecessarily  in  disoassiiig  it 

Lord  Liin>LEY.— I  shall  confine  myself  to  saying 
that  I  do  not  see  how  to  get  out  of  the  language  of 
the  two  sections— section  7  of  the  Act  of  1897  oouplsd 
with  section  23  of  the  Factory  and  Workahop  Act 
1896.  I  have  tried,  but  I  cannot  do  it  Therefore  I 
agree  that  the  appeal  ought  to  be  allowed. 

Appeal  allotoed, 

SoUdtor  for  thi  appellant,  Charles  H.  Dodd^  for 
J.  J.  Dodd,  West  HartlepooL 

Solioiton  for  the  respondents,  WtUiam  Hurd  A  Boftu 


August  2. 


Court  of  SElypeaL 

From  K  B.  Div.        ) 

(Vaughan  Williams  and  [ 

Stirling,  L. JJ.)  \ 

Aldbbtok  v.  J.  &  J.  W.  Pallissb.  (o.) 

Cowtdy  court — Practice — PtohthiUon — Judgment  debter 
outside  district — Affidavit  on  omplioation /or  judgmad 
summons — Waiver — County  Churt  Bules,  1889,  ord, 
26,  r.  lia,  App.  Form  62a. 

T?ie  requirements  of  ord.  26,  r.  14a,  of  the  CowUtf 
Court  Rules,  1889,  as  to  the  form  of  an  affidavit  on  a» 
application  for  leave  to  issue  a  judgment  summons  ugatmst 
a  debtor  who  does  not  dwell  or  carry  on  business  and  is 
not  employed  within  the  district  of  the  court  in  which  the 
fudgment  was  obtained,  cannot  be  waived  by  the  debtor. 

Appeal  from  the  refusal  of  Buoknill,  J.,  at 
chambers  to  grant  a  writ  of  prohibition  direoted  to 
the  judge  of  the  Penrith  O^unty  Oourt  restraining 
further  proceedings  on  a  judgment  summons  and 
order  of  commitment  made  hy  the  county  oourt  jndgs 
against  the  two  defendants,  the  applicants  for  the 
writ. 

The  plaintiff,  who  carried  on  business  at  Plamptoa. 
in  the  county  of  Oumberland,  had  supplied  goods  to 
the  two  defeoodants,  who  resided  and  oarried  on 
busiuess  in  tbe  city  of  Bradford  as  Palliter  &  Son. 

On  the  26th  of  May,  1900,  the  plaintiff  obtained  a 
judgment  against  the  defendants  in  the  county  ooort 
of  Oumberland,  held  at  Penrith,  for  £16  ITa.  id.  in 
respect  of  goods  supplied,  and  a  sum  of  10s.  only  had 
been  paid  on  this  judgment. 

(a.)  Beported  by  Ebsions  Bsid,  Esq.,  Barrister* 
at-Law. 
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GOTTBT  OF  ApFBAL. 


The  plaintiff  proceeded  to  enforoe  the  judgment  by 
means  of  a  judgment  nunmons  issued  out  of  the 
Penrith  County  Court,  and  for  that  purpose,  as  the 
defendants  neither  dwelt  nor  oanied  on  business  nor 
were  employed  within  the  district  of  the  court,  it  was 
necessary  to  obtain  the  leave  of  the  judge  befori  such 
summons  could  be  issued. 

The  County  Court  Bulei,  1889,  ord.  25,  provide : 
*'  Bule  14a. — Where  a  debtor  does  not  dweU  or  carry 
on  business  and  is  not  employed  within  the  district  of 
the  court  in  which  the  judgment  was  obtained,  the 
summons  shall  not  be  issued  from  that  court  without 
leave  of  the  judee.  The  application  for  leave  shall  be 
made  upon  affidavit  according  to  the  form  in  the 
appendix,  an^^  leave  shall  not  be  granted  unless  the 
judge  is  satisfied  that  the  evidence  offered  by  such 
affidavit,  if  uncontradicted,  would  justify  the  making 
of  an  order  of  commitment  against  the  debtor.  If  the 
leave  be  granted  a  copy  of  the  affidavit  shall  be 
lodged  with  the  registrar  and  annexed  to  the  judg- 
ment summons  and  served  therewith." 

The  plaintiff  obtained  leave  and  issued  a  judgment 
summons  against  the  defendants  in  the  Penrith 
County  Court,  upon  which  summons  the  defendants 
were  (on  the  7th  of  December,  1900)  ordered  to  pay 
the  balance  of  the  judgment  debt  and  costs  amounting 
to  £16  lis.  4d.  by  instalments  of  £2  ever?  twenty- 
eight  days.  Nothing  had  been  paid  by  the  defen- 
dants on  this  order. 

The  plaintiff  again  applied  on  the  1st  of  M^rch, 
1901,  to  the  jud^e  of  the  county  court  at  Penrith  for 
leave  to  issue  a  judgment  summons  in  respect  of  the 
instalments  then  in  arrear,  and  upon  an  affidavit 
made  by  the  plaintiff  on  the  1st  of  March  leave  to 
issue  the  judgment. suoimons  was  granted  by  the 
judge. 

Tnii  affidavit  of  the  plaintiff,  after  setting  out  the 
f .  rmal  paragraphs  1  and  2  of  the  prescribed  form, 
stated :  (3)  The  defendant  John  Palliser  now  lives  at 
Joseph-street,  Bradford,  and  the  said  J.  W.  Palliser 
resides  at  Greengill-street,  Bradford ;  (4)  ^e  defen- 
dauts  carry  on  business  as  game  and  rabbit  salesmen 
in  Great  James-street  M^ket,  Bradford,  and  are 
doing  a  go  id  business  on  their  own  account.  On  the 
7th  oc  March,  1901,  a  judgment  summons — returnable 
on  the  Idth  of  April — was  i«sued  out  of  the  county 
court  against  each  defendant.  When  the  judgment 
summons  came  before  the  judge  on  the  15ch  of  April, 
a  letter  from  the  defendants*  solicitor  was  put  in 
stating  that  both  defendants  were  undit  charged 
bankrupts  and  were  in  extremely  poor  circumstances, 
and  the  learned  judge  adjourned  the  hearing  until 
the  lOih  of  May  in  order  to  give  the  defendants  time 
to  file  a  joint  affidavit.  Wnen  the  case  again  came 
before  him,  he  on  the  10th  of  May  made  a  commit- 
ment order  on  the  judgment  summooses  for  the 
imprisonment  of  both  defendants  for  twenty-eight 
days  unless  they  paid  £6  6$.  6d.  into  court  withm 
six  weeks. 

A  summons  was  then  taken  out  by  the  defendants 
for  a  writ  of  prohibition  restraining  all  further 
procc»edings  on  the  judgment  summons  and  commit- 
ment order  against  tiaoh  defendant  upon  the  ground 
that  the  leave  of  the  coart  was  necessary  for  the  issue 
of  the  judgment  summons;  that  such  leave  could 
only  be  given  by  the  judge  upon  an  affidavit  in  the 
prescribed  form;  that  the  plaiatiff's  affidavit  of  the 
Ist  of  March  on  which  the  judge  granted  leave  was 
not  in  the  prescribed  form  and  was  insufficient  and 
defective  in  that  there  was  no  statement  contained 
therein  as  to  the  apparent  yearly  rent  or  v«lue  of  the 
house  or  shop  in  which  each  defendant  lived,  and  that 
there  was  no  statement  showiog  that  their  business 
was  profitaUe  or  that  eitlier  of  the  defendants  had 
the  means  to  pay ;  and  there  was  no  statement  as  to 


whether  the  defendants  were  married  or  not  and 
whether  they  respectively  had  any  children.  The 
defendants  also  stated  in  their  affidavit  that  the 
reason  they  did  not  attend  the  hearinR  of  the  Judg- 
ment summons  was  ttiat  neither  of  them  could  pay 
the  railway  fares  and  could  not  afford  to  be 
represented. 

In  reply  the  plaintiff  stated  that  the  defendants  had 
waived  any  objection  they  might  have  raised  to  the 
jurisdiction  ot  the  countv  court  by  the  statements 
made  in  tiie&r  affidavit  applying  to  the  court  to  make 
an  order  not  exceeding  2s.  a  month  ai  being  under 
the  droumstaooes  the  "utmost  they  could  possibly 
pay." 

Bucknfll,  J.,  at  chambers  refused  to  grant  a  writ 
of  prohibition  on  the  ground  that  the  defect  in  the 
jurisdiction  of  the  county  court  judge  had  been 
waived  by  the  defendants. 

The  Divisional  Court  (Bidley  and  Bigham,  JJ.) 
hdd  that  the  defect  could  and  had  been  waived 
by  the  defendants,  and  affirmed  the  deoiiion  of 
Bucknill,  J. 

The  defendants  appealed, 

LowetUhal,  for  the  defendants. — The  Divisiooal 
Court  were  in  error  when  they  held  that  a  defect  in 
jurisdiction  apparent  on  the  face  of  tiie  proceedings 
could  be  waived :  Mcintosh  v.  SimphinSt  anUf  p.  241, 
[1901]  1  Q.  B.  487.  Where  the  court  ii  only  made 
cognizant  of  the  defect  by  evidence  such  a  defect  can 
be  waived :  see  Farquhanon  v.  Morgan,  42  W.  B.  306, 
[;i894]  1  Q.  B.  552,  and  a  dictum  of  Collins,  L  J., 
m  Mcintosh  v.  Simpkina. 

W.  WhateUy,  for  the  plaintiff:— Where  the  inferior 
court  could  under  oironmstanoes  have  jurisdiotioa 
there  can  be  no  waiver.  THat,  I  submit,  is  the  dis- 
tinction to  be  drawn  between  the  oases  where  the 
waiver  has  been  held  to  be  good  or  bad.  In  this  case, 
as  the  county  court  judge  had  jurisdiction,  and  there 
has  only  been  an  irregularity  in  the  proceedings 
which  could  be  waived  and  has  been  waived,  the 
order  for  prohibition  was  rightiy  made:  Jones  v. 
James,  19  L  J.  Q.  B.  267 ;  Jones  v.  Owen.  5  Dowl.  &  L. 
669;  Mouftet  v.  Waehbum,  54  L.  T.  Bep.  16,  34  W.  B. 
Dig.  51 ;  Moore  v.  Qamgee,  38  W.  B.  669,  25  Q.  B.  D. 
244. 

VAuaHAir  WiLUAMB,  L.J.,  Said:  It  cannot  be 
denied  that,  according  to  the  decision  of  this  oomrt  in 
Mcintosh  V.  Simpkina,  an  affidavit  substantially  in  the 
form  required  by  section  5  of  the  Debtors  Act,  1869, 
and  the  County  Court  Bnles,  1689,  is  a  statutory  con- 
dition precedent  to  the  jurisdiction  of  the  county 
courr.  That  being  so,  the  next  question  is  whether 
the  absence  of  this  preliminary  statutory  condition 
appeared  on  the  face  of  the  proceedings.  In  my 
opinion  it  clearly  did.  Its  absence  was  apparent  on 
the  face  of  the  affidavit,  which  was  certainly  part  of 
the  proceedings,  because,  before  the  countv  court 
judge  could  make  the  order,  he  was  bound  l^  the 
statute  to  have  the  affidavit  before  him.  It  must, 
therefore,  be  taken  that  whatever  appeared  or  did 
not  appear  on  the  affidavit  appeared  or  did  not 
appear  on  the  face  of  the  proceedings.  Therefore,  the 
statutory  condition  precedent  to  the  jurisdiction  is 
wanting,  and  its  want  appeared  on  the  face  of  the 
procee£ngs.  Is  there  aoy  reason  why  the  writ  of 
prohibition  should  not  issue  P  It  was  said  that  the 
want  of  jurisdiction  had  been  waived.  I  will  assume, 
for  the  purposes  of  the  case,  that  there  had  been  a 
waiver,  though  I  do  not  in  any  way  say  that  in  fact 
there  has  been  a  waiver.  In  my  opinion  a  party 
could  not  waive  the  want  of  jurisdiction  appearing  on 
the  face  of  the  j^rooeedings.  Farquhanon  v.  Morgan 
is  a  dear  authority  for  that  proposition.  I  think  it  is 
impossible  to  say  after  the  oeoision  in  Mcintosh  v. 
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SimpkinSy  that  total  absenoe  of  jniisdiction  did  not 
appear  on  the  faoe  of  the  prooeedings.  The  oases 
whioh  have  been  relied  npon  bv  the  respondents' 
oonnsel  are  all  cases  of  an  uregolarity  in  we  conrse 
of  the  prooeedings,  and  the  prooeedings  were  not  void 
od  initio.  I  think  it  right  to  add  t^at  those  who 
were  familiar  with  the  prooeedings  in  county  courts 
and  who  knew  the  class  of  persons  afiisoted  by  tiiose 
prooeedings  knew  quite  well  that,  if  a  judgment  were 
issued  against  a  person  residinjg;  out  of  the  district 
when  it  might  turn  out  that  it  was  not  right  to 
summon  him  to  the  court,  great  hardship  might 
be  inflicted  on  him  by  compelling  him  to  go  to 
the  court  and  state  his  objections  to  the  issue 
of  the  summons.  For  that  reason  the  Legis- 
lature has  thought  it  right  to  say  that  certain 
matters  must  be  laid  before  the  county  court  judge 
before  he  issues  the  summons,  and  it  is  made  a 
condition  TOreoedentto  his  jnxisdiotian  that  this  should 
be  done.  vThis  was  not  a  matter  of  mere  technicality, 
but  was  a  matter  of  substance  and  of  merit.  The 
court  must  see  that  the  conditions  precedent  to  the 
exercise  of  coerdve  jurisdiction  had  been  fulfilled. 
I  entirely  agree  with  Lord  Davey  in  Farguharaon  v. 
Morgan,  where  he  said  that  '*  the  parties  cannot  by 
agrec^ment  confer  upon  any  court  or  judge  a  coercive 
jurisdiction  which  uie  court  or  judge  does  not  by  law 
possess."  The  appeal  is  tiierefore  allowed,  and  the 
writ  of  prohil»tion  must  issue. 

tJTiBLiirG,  L.J.,  in  concurring,  said  he  entirely 
i^greed  as  to  the  great  care  that  would  be  used  to  see 
that  in  dealing  with  the  liberty  of  the  subject  all 
the  conditions  precedent  had  been  striotlv  observed 
before  an  order  out  of  the  jurisdiction  of  tiie  court 
should  be  issued.  This  was  not  a  mere  technical 
objection  that  the  defendants  had  raised.  It  would 
be  easy  to  give  cases  whore  a  great  hudship  might  be 
imposed  on  a  defendant  if  the  praotioe  were  relaxed 
and  the  court  allowed  such  orders  to  be  made.  A 
defendant  might  coostantly  be  required  to  attend  at 
a  court  that  was  a  long  distance  away,  and  thus 
be  put  to  considerable  expense  and  loss  of  time  in 
defending  himself  against  the  order. 

Appeal  tUlou}ed. 

Solidton,  /.  Goldman,  for  A.  V.  Eammond, 
Bradford ;  Bower,  ChUon,  &  Bower^  for  QooU  &  AUm, 
Penrith. 


From  Ohan.  Div.    1 
(Bigby,  CJoUins,  and  >  Aug.  2. 

Bomer,  L.JJ.)      J 

In  re  Ma&quis  of  Anqlesby. 
WnjiicoT  V,  Gakdnxb.  (a.) 

Conbrad — InieretA — Tradesman* b  acoounl  —  Notification 
that  interest  would  he  charged — Implied  agreement  hy 
customer  to  pay  interest. 

During  a  period  of  ten  years  a  tradesman  had  delivered 
to  a  customer,  since  deceased,  a  yearly  account  in  which 
it  was  stated  that  interest  would  be  charged  on  all  sums 
due  for  more  than  three  years.  The  customer  never 
objected  to  the  charge,  and  had  from  time  to  time  made 
payments  on  account  generally. 

Held,  tJiat  tJiere  was  an  implied  agreement  to  pay 
interest. 

This  was  an  appeal  from  a  decision  of  Ck)zeos- 
Hardy,  J. 

The  action  was  for  the  administration  of  the  estate 
of  a  testator.  A  daimwas  carried  in  by  a  firm  of 
tailors  whom  the  testator  had  employed  for  a  sum  of 
£3,318  6a.  3d.,  of  which  £2,162  9s.  3d.  was  for  goods 

(a.)  Reported  by  S.  E.  Williams,  Esq.,  Banister- 
at-Law. 


supplied  and  £1,165  16s.  was  for  interest  on  OTerdu 
accounts. 

Durine  a  period  of  ten  yean  the  dUimants  bad 
delivered  to  the  testator  a  yearly  account  in  wbkh 
thev  had  charged  him  with  interest  on  sums  wfaifik 
had  been  dae  from  him  for  three  years  and  longer.  He 
had  never  objected  to  the  charge  of  interest^  and  ha 
had  from  time  to  time  made  payments  to  the  claim- 
ants on  account  generally.  This  was  the  only 
evidence  of  any  agreement  l^  him  to  pay  interest 

OoEOis-Hardy,  J.,  was  inclined  to  thmk  that  thii 
course  of  dealing  was  evidence  of  an  M^reemsnt  hj 
the  testator  to  pay  interest  as  charged,  but  his  loid- 
ship  was  of  opinion  that  by  reason  of  the  deoiaian  in 
In  re  Edwards,  Williams  v.  Trench,  61  L.  J.  Ch.  22, 
40  W.  B.  Dig.  102,  he  was  bound  to  hold  that  an 
agreement  to  pay  interest  was  not  proved,  and  ba 
accordingly  rejected  the  claim  for  intmst. 

The  claimants  appealed. 

Bawlins,  K.O.,  and  B.  J.  Parker,  for  the  olaimaoti. 

Eve,  K.G.,  and  Ashworth  Jamss,  for  the  exeoaton. 

Bigby,  L.J.— I  think  there  is  evidence  of  an  agree- 
ment to  pay  interest  on  the  terms  on  which  it  wai 
actually  charged— that  is  to  say,  not  immediately,  but 
after  the  lapse  of  three  years  from  the  time  it  beoama 
due,  and  that  the  claimants  are  entitled  to  recover. 

GoLLors,  L.  J.— It  is  true  that  the  claim  is  aganat 
the  estate  of  a  deceased  person,  but  I  do  not  tinnk 
that  that  is  really  material  in  the  senae  that  tita 
question  of  a  person  being  d&sA  generally  is  material 
in  these  cases.  It  is  not  a  question  of  something 
that  he  is  said  to  have  said  or  done  as  to  whioh  ftoa 
is  no  evidence  at  all  exon>t  the  evidence  of  oaa 
living  person  against  the  deceased.  This  is  a  osn 
where  ttie  evidence  is  the  acts  and  admissions  of  tba 
deceased  himself.  There  are  faots  as  to  which  (toe 
is  no  dispute.  The  fact  that  the  bills  were  sent  m, 
the  fact  that  on  those  bills  the  claim  for  interest  mi 
made,  and  the  fact  that  payments  were  made  there- 
upon, all  stand  outside  controversy  altogether,  and 
that  being  the  case  what  is  that  evidence  of  f  That 
is  for  a  jury,  and  it  could  not  be  withdrawn  from  a 
jury.  It  seems  to  me  that  the  reasonable  infersDoe 
from  that  is  that  the  deceased  dealt  with  these  people 
on  the  footing  that  he  was  to  pay  interest  after  three 
years. 

BoMXB,  L.J.,  agreed. 

Appeal  allowed. 

Solicitors,  Maude  &  Tunnidiffe;  Farrer  &  Co. 


Aug.  2. 


From  Ohan.  Div.        \ 

(Big^,   Collini',   and    | 

Bomer,  L.JJ.)  ) 

HiLDlESHSIMSB  V.  FAtTLKNEB.   (a.) 

Copyright— Penalties'— Number  of  offences — «*  Sum  «^ 
exceeding  £10  *'— Minimum  aum— 25  &  26  Ffct.c.68, 

6.6. 

The  copyright  in  certain  pictures  xoas  infringed  hj/  ik 
distribution  of  over  a  milium  copies.  Upon  a  summm 
to  fix  the  €mount  of  the  penalties  payable  under  25  *  26 
VuA.  c.  68,  s.  6,  which  fixes  the  penalty  for  eacfi  ojfetux 
at  a  "  sum  not  exceeding  £10," 

HeM,  that  each  copy  constituted  a  separate  offenes,  W 
that  the  court  was  not  bound  to  fix  a  penalty  for  eaA 
offence  but  could  give  an  aggregate  sum  for  all,  eeen 
though  that  sum  if  divided  by  the  number  ofofenctt 
would  give  for  each  offence  a  fraction  of  a  farthing. 

Decision  of  Kekewich,  J.  (48  W.  R  682).  reverstd,^ 

(a.)  Bepoi-ted  by  S.  B.  Williams,  Esq.,  Banister- 
at-Law. 
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Ck>UBT  OF  Appeal. 


Hild: 


FATTUOnSB. 


Ck>ITBT  OF  APFBAL. 


This  WM  an  appeal  from  a  deoiaion  of  Kekewioh,  J. 
(reported  48  W.  It.  682). 

The  action  was  brought  to  reetrain  the  defendants 
from  infringing  the  plaintiff's  copyright  in  twelve 
pictures  naed  in  connection  with  pacdceti  of  cigarettes. 

On  the  22nd  of  May,  1900,  an  injunction  wai 
sranted  restraining  the  defendants  from  selling  or 
distribating  prints  of  the  twelve  pictores  other  than 
those  nuMle  aj  the  plaintiff,  and  an  inquiry  was 
directed  to  be  made  in  chambers  how  many  copies  of 
the  pictures  printed  by  certain  other  named  persons 
for  the  defendants  had  been  put  in  circulation  by 
them. 

The  master  by  his  certificate  found  that  1,012,600 
copies  of  the  pictures  printed  for  the  defendants  by 
the  persons  named  haa  been  put  in  circulation  by  the 
defendants. 

By  section  6  of  26  &  26  Vict.  o.  68,  <*  If  any  person, 
not  being  the  proprietor  for  the  time  bdng  of  copy- 
right in  any  painting  •  .  .  shall,  imhout  the 
consent  of  sudi  proprietor,  repeat,  copy,  colourably 
imitate,  or  otherwise  multiply  for  sale,  or  knowing 
that  such  repetition,  copy,  or  other  imitation  has  been 
unlawfully  made,  shall  sell  •  •  •  any  copy  •  •  • 
of  the  work  •  •  .  such  person  for  every  such 
offence  shall  forfeit  a  sum  not  exceeding  £10." 

The  plaintiff  took  out  a  summons  for  the  determina- 
tion of  the  amount  of  the  penalty  to  be  paid  by  the 
defendants. 

The  questions  were:  (1)  Whether  the  order  for  the 
printing  of  a  million  copies  constituted  a  million 
offSanoes  or  only  one  offence ;  (2)  whether,  if  each  copy 
oonstituted  a  separate  offence,  the  penalty  should  be 
fixed  at  one  farthing  for  each  copy  put  in  circulation, 
which  would  amount  in  the  whole  to  £1,054  16b.  lOd., 
or  whether  it  should  be  fixed  at  some  smaller  fnujtion 
of  a  penny  for  each  copy. 

It  was  stated  that  the  cost  of  producing  a  million 
oomes  of  the  pictures  was  only  about  £100. 

Kekewioh,  J.,  held  that  the  plaintiff  was  entitied  to 
a  penalty  for  each  copy  drouLBtted,  and  that  he  was 
bound  to  fix  the  penalty  at  not  less  than  a  farthing 
for  each  copy.  Hu  lordship  stayed  execution  pending 
an  appeal  on  the  terms  of  the  defendants  paying  £200 
to  the  plaintiff  and  payingthe  rest  of  the  amount  into 
oourt. 

The  defendants  appealed. 

Warminffton,  K.C.,  and  A.  J.  WaUer^  for  the 
defendant^  argued  that  the  oider  given  by  the 
defendants  for  a  million  copiee  constituted  only  one 
offence  and  that  the  oourt  was  not  bound  to  impose 
a  penalty  of  at  least  a  farthing  for  each  copy 
circulated.  The  court  might  give  a  lump  sum  and 
-was  not  to  apportion  a  certain  sum  to  each  offence. 

Warrington,  K.C.,  C.  A.  BwieU,  KG.,  and 
HUdesheimerf  for  the  plaintiff,  contended  that  on  the 
true  construction  of  ue  section  a  definite  sum  was  to 
be  forfeited  for  each  offence,  and  that  sum  must  be 
represented  by  some  existiog  coin  of  the  realm.  The 
case  must  be  treated  as  if  there  were  a  million 
actions,  one  for  each  offence.  This  was  in  accordance 
with  the  view  of  the  majority  of  the  Irish  Court  of 
Appeal  in  Orem  v.  The  Irish  Independent  Co.,  [1899] 
1  Ir.  Bep.  386. 

BiOBY,  L.J.,  said  it  had  been  agreed  that  if  the 
court  considered  that  the  plaintiff  was  not  entitled 
to  the  amount  given  by  ue  learned  judge  he  was 
to  retain  the  sum  of  £200,  which  had  been  already 
paid  to  him.  In  his  lordship's  opinion  the  oourt 
was  not  bound  to  fix  a  sum  made  up  of  the  separate 
sums  which  would  have  been  recovered  if  there  had 
had  been  a  separate  action  for  each  offiance.  There 
was  no  such  necessity.  In  his  opinion  £200  was  a 
proper  sum  to  give,  and  it  was  myt  necessary  to  go 


through  the  operation  of  addine  up  all  the  sums 
which  would  have  been  given  if  there  had  been  a 
separate  action  in  rei^Mot  of  each  offdnce. 


OoLUNB,  LbJ.,  was  of  the  same  opinion.  The 
defendants  Were  technically  within  section  6,  and 
they  had  become  liable  for  penalties  in  reipect  of  a 
million  copies  of  the  pictures.  It  was  admitted  that 
there  were  a  million  offences  and  that  a  million 
penalties  had  been  incurred.  The  question  was: 
At  what  rate  were  tiie  penalties  to  be  fixed? 
Section  6  spoke  of  a  "  sum  *'  not  exceeding  £10.  The 
penalty  must  be  between  £10  and  something 
else.  It  was  said  that  the  something  else 
must  be  a  ''sum,"  and  that  a  "sum"  comd  not 
be  that  which  had  no  equivalent  in  the  coinage 
of  the  realm ;  and  the  learned  judge  had  given  effisot 
to  that  contention,  and  had  held  that  he  was  bound  to 
assess  the  penalty  at  not  less  than  a  farthing  for  each 
offence,  though  his  own  view  was,  if  he  felt  at  liberty 
to  follow  it,  that  the  aggregate  amount  of  the 
penalties  ought  not  to  exceed  £200.  But  he  held  that 
he  was  bound  bv  authority  to  assess  the  penalty  at 
not  less  than  a  xarthing  for  each  offence.  Was  tiiere 
then  anything  in  section  6  which  compiled  the  court 
to  do  that  which  would  be  a  great  injustice  P  The 
late  Lord  Eaher  in  Tuck  &  Sana  v.  Ptiester.  36  W.  B. 
93,  19  Q.  B.  D.  629,  at  p.  638,  said,  with  reference  to 
section  6:  "We  must  m  very  careful  in  construing 
that  section,  because  it  imposes  a  penaltv.  If  there 
is  a  reasonable  interpretation  which  will  avoid  the 
penalty  in  any  particular  case  we  must  adopt  that 
construction.  If  there  are  two  reasonable  construc- 
tions we  must  give  the  more  lenient  one.  That  is  the 
settied  rule  for  the  construction  of  penal  sections." 
In  the  present  case  the  action  was  Drought,  not  in 
resjMct  of  one  infringement,  but  in  respect  of  a 
million ;  there  was  one  judgment  and  one  sum  was 
recovered,  though  it  was  assessed  with  reference  to 
each  offence.  There  was  no  question  of  levyine  more 
than  one  sum,  and  there  was  no  necessity  for  the 
purpose  of  levying  execution  to  assess  any  particular 
sum  in  respect  of  each  offence.  As  was  pointed  out 
by  FitzOibbon,  L.  J.,  in  Oreen  v.  The  Irish  Indej^endent 
Co.,  at  p.  392,  the  only  reason  for  ilxmg  a 
farthing  as  the  minimum  of  damages  is  "  bcMuse 
execution  cannot  be  issued  for  less."  But  when  there 
was  no  necessitv  to  issue  execution  for  that  sum,  what 
neoesiity  was  there  for  fixing  the  penalty  at  a  sum 
whidi  was  represented  by  a  com  ?  His  lordship  could 
see  no  reason  why  in  sudi  a  case  the  penalty  should 
be  limited  with  reference  to  a  coin,  in  the  present 
case  the  execution  could  be  only  for  the  aggregate 
sum,  and  his  lordship  could  see  nothing  in  the  statute 
to  prevent  the  oourt  from  siving  an  aggregate  sum. 
The  decision  of  tiie  Irish  Court  did  not  bind  this 
court,  though  this  court  would  treat  it  with  the 
greatest  respect  But  in  that  case  FitzGibbon,  L.  J., 
dissented  from  the  majority,  and  took  the  view  which 
he,  Oollins,  L.  J.,  was  now  taking,  and  he  preferred 
the  reasonine  of  FitzGibbon,  L.J.,  to  that  of  the 
other  two  judges.  It  was  suggested,  though  this  was 
not  pressed  by  the  appellantr  counsel,  that  there  was 
only  one  offence  in  tbe  present  case.  So  to  hold 
would  involve  overruling  the  decision  of  the  Court  of 
Queen's  Bench  in  ExparU  Seal,  16  W.  B.  862,  L.  B. 
3  Q.  B.  387,  which  had  stood  for  a  number  of  years, 
and  it  could  not  be  overruled  now,  even  if  it  were 
not,  as  his  lordship  thought  it  was,  a  right 
decision.  In  two  o&er  cases  dedded  respectively 
by  Charles,  J.,  and  Wriffht,  J.,  the  pdnt  now  taken 
appeared  not  to  have  Men  raised.  Now  that  it 
liad  been  raised  his  lordship,  for  the  reasons 
given  by  FitzGibbon,  L.  J.,  was  of  opinion  that  the 
court  wii  not  bound  to  fix  the  penalty  at  a  farthing 
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for  each  oflfenoe.  He  could  see  no  reason  in  the 
word9  of  the  statute  or  in  oommon  sens^  for  so  doing. 
The  court  was  not  limited  by  the  standard  of  coinage 
existiog  from  time  to  time.  His  lordship  thought 
that  judgment  ouffht  to  be  rsTersed.  In  deciding  as 
he  did  Kekewioh,  J.,  felt  himself  bound  by  a  decision 
which  did  not  bind  this  court. 

BoMKB,  L.  J.,  agreed.  He  should  have  been  sorry  if 
this  court  had  f eit  bound  to  affirm  the  decision  of  the 
court  below,  especially  as  the  court  would  then  really 
have  been  doing  that  which  the  learned  judge  would 
not  have  wished  to  do,  had  he  not  thought  that  he 
was  bound  by  authority  to  do  it.  If  the  plaintiff  was 
right,  the  Act  would  lead  to  great  hardship.  The 
court  might  be  bound  to  award  a  sum  which  would 
obviously  be  far  in  excess  of  what  ought  to  be 
given;  and  the  judgment  would  be  doing  that 
which  the  Act  had  carefully  avoided  doing — 
namely,,  fixing  a  minimum  penalty,  when  the 
Act  had  only  fixed  a  maximum.  And,  moreover, 
the  sum  to  be  awarded  would  finctuate  accordiog  to 
the  coinage  of  the  country  for  the  time  bdnff.  Ttiese 
reasons  showed  that,  if  the  court  ^as  not  bound  to 
do  so,  it  ought  not  to  put  such  a  construction  on  the 
Act.  His  lordship  thought  the  court  was  not  bound 
to  do  that.  He  agreSi  that  the  Legislature  did 
regard  each  unauthorized  copy  as  oonstitutiog  a 
separate  offance,  and  he  agreisd  idso  that  the  sum 
awarded  ought  to  be  one  wudi  was  recognizable  and 
would  form  the  proper  subject  of  execution.  But  why 
was  the  court  Dound  to  fix  a  sum  beyond  what  it 
thought  just  when  the  action  was  brought  to  recover 
penauties  for  a  number  of  infringements  f  So  long 
as  the  judgment  was  for  a  sum  for  which  execution 
could  be  levied,  was  there  anything  whic^  bound  the 
court  to  give  for  each  offence  an  amouot  represented 
by  a  recognized  coin,  and  not  less  than  one  farthing  f 
His  lordship  could  not  think  that  this  was  the  rignt 
construction  of  section  6.  The  section  did  not  fix  a 
minimum  and  did  not  speak  of  any  coin ;  it  only  said, 
"  a  sum  not  exceeding  £10."  His  lordship  oould 
see  no  reason  why,  when  the  action  was  brought  for  a 
number  of  offences,  a  sum  should  not  be  given  whioh, 
when  divided  by  a  number  of  offences,  would  give  for 
each  a  fraction  of  the  lowest  coin  of  the  realm.  It 
was  said  that  the  court  had  no  power  to  do  this, 
because  when  the  action  was  brought  for  a  million 
offiances  it  must  be  treated  as  if  there  had  been  a 
million  actions.  His  lordship  declined  so  to  treat  it. 
And,  even  if  it  were  so  treated,  it  by  no  means 
followed  that  the  court  would  be  bound  to  give  a 
million  judgments.  So  long  as  the  judgment  was  in 
proper  form  his  lordship  could  see  no  reason  why  it 
should  not  be  for  one  aggregate  sum,  even  thoufch 
that  sum,  if  divided  by  the  number  of  offences,  would 
give  for  each  offence  something  which  was  not  recog- 
nized as  a  coin  of  the  realm.  But  his  lordship  was 
by  no  means  satisfied  that  a  farthing  was  the  least 
coin  recognized  in  this  country. 

Appeal  allowed. 

Solicitors,  Cartwright  &  Cunningham;  Behdera  ds 
Higga. 


June  26 ;  July  15. 


From  K.  B.  Div.       ) 

(Rigby,  Collins,  and     > 

Bomer,  L.JJ.}         j 

Oahpbbll  Dayys  V,  Lloyd,  (a.) 

iVuMonce— Non'feaaance^  Highway — A  baiemeni — Bight 
of  private  individual  to  abate. 

Even  if  the  right  to  abate  a  nuisance  by  an  individual 

(a.)  Beported  by  J.  I.  SriRLma,  Esq.,  Barrister- 
at-Law. 


for  purposes  of  passage  exists  in  the  case  of  a  nuisana 
arising  by  non-feasance,  it  does  not  justify  an  individual 
in  entering  and  erecting  a  permanent  structure  on  another 
person's  land,  incumuch  as  the  right  of  the  public  upon  a 
highway  is  that  of  going  and  coming  only,  and  the  right 
of  abatement  in  an  individual  is  merely  ancillary  thffrdo. 
Nor  is  an  individual  in  such  a  case  justified  in  his  action 
by  the  fact  that  the  local  authority  have  the  right  to  enier 
to  abate  the  nuisance  but  have  failed  to  do  so,  for  the 
default  of  the  local  authority  cannot  extend  the  bUrdeh 
imposed  on  the  land. 

This  was  an  appeal  from  a  decision  of  Bucknill,  J. 

The  plaintiff  was  the  owner  of  a  piece  of  land  in 
the  parish  of  Llanwrtyd,  in  the  county  of  Brecon, 
lying  between  the  Biver  Irfon  and  the  high  ictd 
leading  from  Llanwrcyd  to  Abergweryn  and  of  the 
moiety  of  the  bed  of  the  Biver  Iif on  adjoining  tfas 
said  piece  of  land. 

The  defendant  Lloyd  was  the  owner  of  cerfesin 
lands  abutting  on  the  Biver  Irfon  opposite  the  plaintiffs 
piece  of  land. 

There  was  a  highway  across  the  plaintiff's  land  sad 
the  river  by  means  of  a  ford,  on  to  the  defendanti' 
land,  and  at  one  time  there  had  also  been  a  footbridge 
for  passengers  across  the  river. 

This  bridge  had  been  destroyed  for  manv  years  piior 
to  the  ^ear  189S,  in  which  year  the  defoidants  te- 
erectedit. 

The  plaintiff  caused  that  part  of  it  which  was  on  hii 
land  to  be  removed. 

The  defendants  subsequently  re-erected  it,  whan- 
upon  the  plaintiff  brought  the  present  action  for 
tridspass. 

The  defendants  pleaded  ''not  posiessed"  and 
that  there  was  a  highway  over  the  locue  in  quo  by 
means  of  a  footbridge,  and  that  the  defeudanta, 
having  occasion  to  use  the  highway,  entered  upon  the 
lecus  in  quo  and  did  the  acts  complained  of  without 
unnece88*ry  damage  for  the  purpose  of  repairing  tiM 
highway. 

The  jury  found  the  issue  on  "not  possessed"  for 
the  plamtiff  and  the  other  issue  for  the  defendants. 

Bucknill,  J.,  accordingly  directed  judgment  to  be 
entered  for  the  defendants. 

The  plaintiff  appealed. 

Eady,  K,C.,  and  Bankey^  for  the  appallant^Tlke 
right  to  repair  is  co-relative  with  tae  obligatioa 
to  repair,  and  where  there  is  no  obligation  ther» 
is  no  right :  Reg,  v.  Inhabitants  of  SouihamjiiB^ 
16  Q.  B.  841 ;  Ooke's  Institutes,  vol.  2,  p.  697; 
StOcliffe  V.  Surveyors  of  the  Highways  of  Sowerbf, 
8  W.  B.  40;  Regina  v.  Wilson,  18  Q.  B.  348.  A 
member  of  the  public  who  r^airs  a  highway  is  • 
mere  trespasser :  Eyre  v.  Ntw  Forest  Highway  Board, 
66  J.  P.  517  ;  Robertson  v.  Mayor  of  Bristol,  48  W.  B. 
498,  [1900]  2  Q.  B.  198.  A  man  as  a  member  of  tfae 
public  has  no  right  to  put  up  a  bridge  at  all  or  to 
replace  a  bridge,  and  his  remedy  v  to  take  pro- 
ceiedings  agaimit  the  x^onons  liable  to  replace  the 
bridge. 

8.  T,  Evans,  K.C,  and  John  Lloyd,  for  tfae 
rf  spondents. — This  is  a  public  nuisance  and  may  be 
abated  by  the  persons  who  are  prejudiced  hy  ^ 
without  their  being  compelled  to  take  prooeedings  to 
remedy  it :  Vyner  s  Abridgment,  voL  2,  p.  282,  vol 
16,  p.  20  ;  Hawkins*  Pleas  of  the  Grown,  vol.  1>  P> 
692 ;  The  Practical  Begister  (Lilly),  2nd  ed.,  vol.  2,  p. 
306 ;  Wood's  Institutes,  p.  443;  Mayor  of  CoUheater  ^' 
Brook,  7  Q.  B.  339.  [COLLINB,  L.J.,  referred  to2>isiii 
V.  FeOey,  15  Q.  B.  276.]  Dawes  v.  Hawkins^  8  tt  B. 
N.  S.  848,  9  W.  B.  Dig.  85.  It  is  setUed  law  thitt 
man  can  abate  a  nuisance  and  there  is  no  distinfiCios 
between  diffezent  kinds  of  nuisanoe* 
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Body,  K.G.,  in  reply,  died  Hubert  v.  Groves,  1  Efp. 
148;  WinterhoUomY.  Lord  Derby,  L.  K.  2  Ex.  316, 
Id  W.  B.  0.  L  Dig.  93 ;  Earl  of  Lonsdale  ▼.  Nelson, 
2  B.  &  C.  302;  Lemmony.  WM,  [1895]  A.  C.  1,  43 
W.  B.  Difl^.  126 ;  Hawkrnt'  Fleas  of  the  Qiown,  vol. 
1,  p.  711 ;  Coke's  Institutes,  vol.  2,  p.  697. 

Cur,  adv,  vttlt* 

July  16.~€oLLm8,  L.J.— This  was  an  action  of 
trespass  by  ertoting  a  bridge  over  the  plaintiff*!  land 
consisting  of  one  moiety  of  the  bed  of  the  Biver  Irf  on, 
in  Wales..  The  defendants'  pleas  were  ''not 
possessed,"  and  that  there  was  a  highway  over  the 
locufi  in  quo  hj  means  of  a  footbridge,  and  the 
defendants,  having  occasion  to  use  the  said  way, 
entered  upon  the  locus  in  quo,  and  because  the 
bridge  baa  been  destroyed  erected  and  laid  a  foot- 
bridge across  the  river,  and  necessarily  did  the  acts 
complained  of,  without  unnecessary  damage,  for  the 
purpose  of  using  the  said  highway.  The  jury  found 
the  issue  on  *'  not  possessed"  for  the  plaintiff,  and 
the  other  issue  for  the  defendants.  On  an  appeal  by 
the  plaintiff  to  tbis  court,  the  finding  for  the  defend- 
ants was  impeached  on  various  grounds,  and  in 
addition  it  was  contended  that^  even  accepfciog  the 
findings,  the  defendants  were  entitled  to  judgment. 
We  decided  to  determine  this  point  first,  as,  if  the 
defendante  are  right  upon  it,  it  disposes  of  the 
action.  It  was  contended  for  the  plaintiff  that, 
assuming  it  to  be  the  fact  that  a  hiehway  for 
foot-passengers  by  means  of  a  footbridge  across 
the  river  existed,  the  fact  that  that  bridse 
had  been  destroyed  save  no  rij^t  to  the  defend- 
ants to  come  ujMm  the  plaintiff's  land  and  erect 
a  new  one.  I  think  this  contention  is  well  founded. 
Though  there  was  evidence  that  a  bridge  had 
once  existed  at  the  place  in  question,  and  the  jury 
found  that  there  was  a  highway  over  it,  it  was  proved 
that  for  many  years  before  1898  that  bridge  had  ceased 
to  exi»t.  In  that  year  the  defendants  had  erected  a 
footbridge  in  the  place  wh«re  it  now  is,  and  the 
plaintiff  had  caused  that  part  of  it  which  passed  over 
his  land  to  be  removed.  The  defendants  had  subse- 
quently re-erected  it  in  the  present  form  across  the 
plaintiff's  land,  and  this  action  was  brought.  There 
was  no  proof  of  any  right  in,  or  obligation  on,  the 
defendants  to  repair  the  bridge,  neither  was  there  any 
proof  of  any  such  obligation  on  the  plaintiff.  The 
only  right  which  the  derandants  set  up  is  that  which 
is  averred  in  the  plea.  The  defendants  do  not  contend 
that  they  are  in  any  better  position  than  any  other 
member  of  the  pulmc  who,  having  occasion  to  use 
the  way,  finds  there  is  no  bridge  where  one  once 
existed.  The  question  is,  therefore,  whether  in  such 
circumstances  a  member  of  the  public  who  wishes  to 
cross  is  entitled,  not  merely  by  some  temporary 
makeshift  serving  the  particular  occasion  to  get 
across,  but  to  build  a  permanent  structure  on  uie 
plaintiff's  land  for  that  purpose.  Mr.  Evans,  for 
the  defendant,  contended  that  it  was  simply  a 
case  of  abating  a  nuisance  irom  which  he  suffered 
a  special  inconvenience,  such  as  was  held  to 
be  justifitble  as  long  ago  as  Cro.  Gar.  185,  where 
a  passenger  was  held  entitied  not  only  to  open 
but  to  throw  down  a  gate  placed  across  a  high- 
way. But  there  is  a  broad  diiSerence  between 
removing  an  obstruction,  which  has  been  wnmfffully 
placed  m  the  highway,  a^d  making  good  by  a 
permanent  structure  the  result  of  mere  non-feasance 
on  the  part  of  those  charged  with  the  duty  of  repair- 
ing, and  I  doubt  whether  such  an  operation  could 
properly  fall  under  the  term  "  abatement"  Even  if 
the  right  to  '* abate"  can  be  said  to  exist  at  all  in  the 
case  of  a  nuisance  arising  from  mere  non-feasance,  as 
to  which  see  the  argument  of  Parke,  J.,  and  the 


judgment  of  Best,  J.,  in  Earl  of  Lonsdale  v.  Ndson 
I  do  not  think  the  cases  which  esteblish  the  right 
to  abate  l^  an  individual  for  the  purpose  of  passage 
would  extend  to  protect  such  acte  as  were  done 
by  the  defendants  in  this  case.  If  this  were  the 
law,  every  individual  who  was  obstructed  in  his 
desire  to  cross  would  be  equally  entitied  to  erect  a 
permanent  structure  of  his  own  design,  although  the 
obligation  to  repair  and  the  incidental  right  to 
determine  the  method  might  be  in  otheV  persons, 
who,  moreover,  might  be  reached  by  indictment. 
The  right  of  abatement  by  individuals  is  not  re- 
garded with  favour  by  the  law.  In  the  words 
of  Lord  Hale:  "But  because  this  many  times 
occasions  tumults  and  disorders  the  best  way 
to  reform  public  nuisances  is  by  the  ordinary 
course  of  justice."  See  this  cited  in  Earl  of  Lonsdale 
V.  Nelson :  •*  If,"  says  Lord  GampbeU  in  Ditnes  v. 
FeOey,  16  Q.  B.  276,  at  p.  283,  **  there  be  a  nuisance 
in  a  public  highway,  a  private  individual  cannot  of  his 
own  authori^  abate  it,  unless  it  does  him  a  special 
injury,  and  he  can  only  interfere  with  it  as  far  as  is 
necessary  to  exercise  his  right  of  paising  along  the 
highway ;  and,  without  considering  whether  he  must 
show  wat  the  abatement  of  tiie  nuisance  was 
absolutely  necessary  to  enable  him  to  pass,  we  dearly 
think  that  he  cannot  justify  doing  any  damage  to  the 
property  of  the  person  who  has  improperly  placed  the 
nuisance  in  tiie  mghway,  if  avoiding  it  he  might  have 
passed  on  with  reasonable  convenience."  Again  in 
Mayor  of  Colchester  v.  Brooke,  7  Q.  B.  339,  at  p.  377, 
IxM^  Denman,  in  delivering  the  judgment  of  the  oourt, 
says :  "  A  public  nuisance  becomes  a  private  one  to 
him  who  is  specially,  and  in  some  piurticular  way, 
inconvenienced  therebv,  as  in  the  case  of  a  gate 
across  a  highway  which  prevente  a  traveller  from 
passing,  and  which  he  may  therefore  throw  down,  but 
the  ordinary  remedy  for  a  public  nuisance  is  itself 
public,  that  of  indictment,  and  each  individual  who  is 
only  in  j  ured  as  one  of  the  public  can  no  more  abate  than 
he  can  bring  an  action."  Itmaybethat,eveninthecase 
of  the  gate,  an  action  could  not  have  bsen  maintained 
(see  Winterbottom  v.  Lord  Derby,  and  that  therefore 
there  may,  in  the  case  of  positive  nuisance,  be  a  right 
to  abate  where  there  is  no  cause  of  action,  there 
being  insufficient  special  damage.  But  the  difference 
between  public  nuisances  arising  by  commission  and 
those  ariang  by  omission  is  in  the  view  of  the  law 
radical,  since  in  the  latter  case,  however  clear  and 
special  the  damage  to  the  individual,  he  can  maintain 
no  action.  See  in  the  case  of  a  highway,  Hawkins' 
P.  C.  707,  dting  Oowper,  687,  a  rule  which  has 
been  fdlowed  in  many  recent  cases :  see  Cowley  v. 
Newmarket  Local  Board,  [1892]  A.  C.  345,  41  W.  B. 
Dig.  85.  There  would  be  nothing  anomalous, 
therefore,  if  the  rule  were  that  the  right  to  abate  a 
nuisance  to  a  highway  does  not  apply  to  nuisances 
due  to  nonfeasance  by  the  repairing  authority,  and  it 
is  remarkable  that  np  instance  apparently  can  be 
f  ouod  in  the  books  of  ajbatement  in  such  a  case,  unless 
indeed  that  which  Best,  J.,  described  as  an  exception 
in  Earl  of  Lonsdale  v.  Nelson  may  be  so  called. 
An  obstruction  may  be  abated  by  removing  it, 
but  in  the  case  which  we  have  before  us  con- 
siderable constructive  work  would  be  necessary 
to  pLsoe  the  road  in  proper  condition  so  as 
com^etely  to  get  rid  of  the  nuisanoe,  and  I  doubt 
whether,  if  "abatement"  can  be  said  to  indude  this, 
the  right  to  abate  in  such  a  sense  could  be  held  to 
exist  in  tiie  case  of  a  nuisance  by  nonfeasance  which 
has  resulted  in  the  obliteration  of  purt  of  a  highway. 
This  is  by  no  means  inconsistent  with  the  right  to 
deal  with  a  difficult  in  crossing  on  some  particular 
occasion  by  putting  down  a  plank  or  a  steppinfp-stone, 
for  to  do  this  might  well  be  a  reasonable  inctdent  of 
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the  right  of  passap^,  and  would  throw  no  additional 
burden  on  the  dedicating  owner.  But,  however  thia 
may  be,  the  right,  if  it  exists,  oonld  not,  I  think,  be 
extended  to  cover  such  acts  as  those  admittedly  done 
by  the  defendants  in  this  case.  It  must  always  be 
borne  in  mind  that  the  right  of  the  public  upon  a 
highway  is  that  of  going,  and  coming  only,  and  the 
right  of  ''abatement"  in  an  individual  is  only 
ancillary  tb«roto.  The  dedicating  owner,  therefore, 
is  not  boimd  to  accept  a  greater  burden,  and  may 
complain  if  it  is  imposed  upon  him.  I  thick  the 
appeal  should  be  allowed,  and  judgment  entered  for 
the  plaintiff  with  an  injunction  in  the  terms  which 
will  be  stated  by  Bomer,  L.  J. 

BoMXR,  L.J.— The  point  involved  in  this  appeal  is 
a  short  one.  I  will  assume  for  the  purposes  of  the 
appeal  that  there  was  formerly  a  bridge  over  the  Biver 
Irfon  at  or  near  the  place  where  the  bridge  now  in 
dispute  was  erected  by  the  defendants,  and  that  there 
was  a  public  right  of  way  over  that  old  bridge,  as 
found  by  the  jury.  But  it  is  admitted  by  the 
defendants  that  the  plaintiff  was  under  no  obligation 
to  repair  or  replace  the  old  bridge,  and  that  they 
themselves  were  undo:  no  such  personal  oblijpfation. 
It  is  contended  bv  tbe  defendants  that  the  obligation 
to  repair  the  old  bridge,  and  to  replace  it  when 
necessary,  is  in  some  local  authority,  and  that  con- 
sequently that  local  authority  had  the  right  to  repair 
and  replace.  But  admitting  this  contention  to  be  true 
for  the  purposes  of  the  point  we  have  now  to  dedde, 
it  is  dear,  as  pointed  out  by  Wills,  J.,  in  Eyre  v.  New 
Forest  Highway  Board,  that,  where  there  is  no 
obligation  to  repair,  there  can  be  (in  the  absence  of 
any  special  power  given)  no  right  to  repair. 
Although,  therefore,  tbe  local  authority  may  have 
the  right  to  come  upon  the  plaintiff's  land  for  the 
purpose  of  re-erecting  a  bridge,  the  defendants  have 
00  such  right  to  do  so  by  virtue  of  any  general  right 
of  repairing  and  replacing  the  bridge.  And  it  is  not 
established  here  that  what  liie  defendants  did  in  enter- 
iog  UDon  the  plaintiff's  land  and  erecting  a  new  bridge 
was  Dy  the  authority  and  on  behalf  of  the  local 
authority,  so  that  their  act  can  be  regarded  as  the  act 
of  the  local  authority.  And,  seeing  that  the  plaintiff 
was  under  no  obligation  to  repair  or  replace  the 
bridge,  he  cannot  be  prejudiced  l^  any  default  oa  the 
part  of  the  local  authority.  The  default  of  the  local 
authority  cannot  extend  the  burden  placed  upon  tiie 
plaintiff's  land,  and  give  to  other  persons  a  right  to  go 
on  that  land  which  could  not  have  existed  if  the  local 
authority  had  not  been  guil^^  of  default  But  then  the 
defendants  say  that,  though  th^r  may  have  had  no 
right  to  enter  upon  the  phdntiff's  land  by  virtue  of 
any  general  right  of  repairing  or  replacing,  they  had, 
by  virtue  of  the  public  right  of  way,  and  as  members 
of  the  public,  a  right  to  oome  to  the  place  in  question 
and  try  and  pass  over  the  river,  and  that,  fiading  a 
lesal  nuisance  existing  by  reason  of  the  fact  that  the 
old  bridge  had  been  i^wed  to  decay  and  disappear, 
they  had  a  right  to  abate  the  nuisance  by  re-erecting 
the  bridge.  This  is  a  very  far-reaching  contention  on 
the  part  of  the  defendants,  and,  if  well  founded, 
miffht  lead  to  strange  results.  For  instance,  a  local 
authority,  bound  and  entitled  to  repair,  a  bridge 
which  falls  suddenly  into  need  of  ext^ive  repair,  or 
is  swept  away  by  a  flood,  and  properly  taking  advice 
as  to  the  best  means  of  repairiogor  re-erecting  the  bridge, 
might  And  itself  forertalled  by  the  impatience  of  some 
member  of  the  public  who  wanted  to  pass  over,  and 
some  repairs  executed  or  new  bridge  put  up  of  which 
the  local  authority  wholly  disapproves.  It  cannot  be 
that  in  such  a  case  the  flist  member  of  the  public  who 
bappeos  to  oome  to  the  bridge  to  pass  over  nas  a  right 
to  do  exteniive  worln,  if  he  diooses  to  bear  the  ex- 


pense. And,  if  the  works  necessitate  an  entry  en 
land  of  a  private  owner  not  part  of  the  highway,  it 
appears  to  me  that  it  cannot  be  that  any  member  of 
the  public  has  a  right  to  go  chi  that  land  for  ths 
purpose  of  repairing  or  replacing  the  bridge.  I  think 
that  there  must  be  some  limitation  of  the  alleged 
right  of  abatifig  such  a  legal  nuisanoe  as  that  I  am 
sow  considering.  In  Earl  of  LoMcUde  v.  NeUem^ 
Best,  J.,  said  that  there  was  no  decided  case 
whioh  sanctions  tho  abatemeat  by  an  individa*l  of 
nuisances  of  omission,  except  that  of  cutting  the 
branches  of  trees  which  overhang  a  public  road,  on 
the  private  property  of  the  person  who  cats  them. 
This  authority  has  been  observed  upon  by  I«ord 
Davey  in  Lemmon  v.  Webb,  But,  whether  or  not 
Best,  J.,  was  justified  in  stating  or  suggeeting  that 
there  was  such  a  general  rule  as  he  indicated,  or 
whether  or  not  to  such  a  rule,  if  it  exists,  there  may 
not  be  other  exceptions  than  the  cutting  of  trees,  I  do 
not  think  we  neea  decide  in  this  case.  For  I  think 
that  where  the  question  concerns  a  substantial  stmo- 
ture,  such  as  the  bridge  erected  in  tbis  ease,  and  when 
the  abatement  of  the  nuisance  cannot  be  eff<ioted  ia 
ordinary  course  by  the  individual  going  upon  and  pass- 
ing along  the  highway  in  the  way  in  which  he  has  the 
right  as  a  member  of  the  public,  and  where  he  has 
(as  in  the  case  before  us)  in  order  to  erect  the 
structure  to  go  and  reaiain  and  do  work  upon  land, 
in  a  manner  not  justified  by  the  mere  exerciae  of  tiie 
public  right  of  way,  and  the  land  belongs  to  a  person 
who  is  not  guilty  of  causing  the  nuisanoe,  then  he 
cannot  justify  the  entry  on  the  land  and  the  erection 
of  the  structure  as  against  the  owner  of  the  land  by 
alleging  that  he  was  abating  a  nuisance.  I  think, 
therefore,  that  in  this  case  the  defendants  were  not 
justified  in  entering  upon  the  plaintiff's  land  and 
erecting  theur  bridge  upon  it,  and  that  oonseqiiently 
their  act  was  wrongful  as  against  the  plaintiff,  and 
entitled  him  to  remove  the  oridge  so  tar  as  it  was 
erected  on  his  land.  I  a«ree  in  thinking  that  tbe 
appeal  should  succeed,  ana  that,  notwithstanding  the 
findings  of  the  jury,  the  judgment  for  the  defendants 
mustbe  set  aside.  There  must  be  an  injunction 
restraining  the  defendants,  their  agents  and  servants, 
from  preventing  the  plaintiff  from  removing  from  bis 
land  the  bridge  erected  by  them.  The  plaintiff 
should  get  the  costs  of  the  appeal.  He  will  also  get 
the  general  costs  of  the  action,  except  the  oosts  of 
the  issue  as  to  the  right  of  way,  which  will  be  paid 
by  him,  with  set-offt 

BiGBY,  L.J.,  concurred. 

Appeal  aUowed. 

Solicitors,  Biddetl,  Vaizey,  A  Smith ;   J.  B,  Somer- 
vilky  for  A,  (7.  VaugJum,  Builth. 


From  K  B.  Div.  i 

(A.  L.  Smith,  M.B.,  and Yaughan  [  Joly  2. 

Williams  and  Stirling,  L.JJ .)    J 

TUBNEB  V,  Sawdov  &  Go.  (a.) 

Master  and  servant — Contract  of  employment — Saletmait 
— BefueaZ  of  master  to  provide  work — Readiness  topajf 
salary — EsOent  of  master's  obligation. 

By  an  agreement  in  writing  the  defendants  agreed  to 
engage  and  employ  the  plaintiff  as  their  representativt 
salesman  for  four  years  and  to  pay  him  a  salary  of  £tdO 
a  year,  and  the  plaintiff  agreed  to  devote  his  time  to  ike 
service  of  the  defendants.  The  defendants^  considering 
that  they  had  ground  to  complain  of  the  plaintiJTs  ooa- 

(a.)  Beported  by  F.  G.  B^OKXB,  Esq.,  Barrister- 
at-Law. 
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duct,  ceased  to  avail  themselves  of  his  services  during  the 
term  of  four  years,  hut  offered  to  pay  him  his  full  salary. 
Held,  that  the  plaintiff  wets  not  entitled  to  Tnaintain  an 
action  against  the  defendants  for  breach  of  the  contract 
to  employ  him. 

Application  for  judgment  or  a  new  trial  in  an 
actiou  tried  before  Kennedy,  J.,  and  a  jury  at  Leeds 
Mflizes. 

Tbe  plaintiff  was  a  commeroial  traveller.  The 
defendants  earned  on  business  as  cotton  warp  agents 
at  Bradford. 

On  tke  29th  of  March,  1898,  the  plaintiff  being  then 
in  the  employment  of  the  defendants,  an  agreement 
in  writing  was  entered  into  between  the  plaintiff  and 
the  defendants,  which  contained  the  following 
material  clauses :  (1)  **  The  said  G.  E.  Bawdon  &  Go. 
agree  to  continue  to  engage  and  employ  the  said 
Ernest  Turner  as  their  servant  and  representative 
falesman  from  the  Ist  of  March,  1698,  for  a  period  of 
four  years  ending  the  28th  of  February,  1902."  (2) 
*<The  said  G.  E.  Sawdon  &  Co.  further  agree  to 
remunerate  the  said  Bmest  Turner  for  his  services  by 
a  payment  to  him  of  a  salary  of  £250  a  year,  to  be 
paid  in  monthly  instalments."  (3)  '*The  said 
Ernest  Turner  agrees  to  devote  tbe  whole  of  his  time 
to  tbe  business  of  the  said  G.  E.  Sawdon  &  Co.,  to 
faithfully  serve  them  as  heretofore  iu  soliciting  orders 
and  generally  in  aiding  to  conduct  the  business,  and 
not  to  divulge  to  any  competitor  or  other  person  any 
of  the  business  lecrets  of  the  sidd  G.  E.  Sawdon  &  Co. 
whilst  in  their  service,  and  to  carefully  obey  their 
directions  from  time  to  time,  and  will  keep,  protect, 
and  promote  the  success  of  the  said  business  as  far  as 
he  can." 

The  plaintiff  alleged  a  breach  of  the  above  agree- 
ment on  the  part  of  the  defendants,  and  brought  this 
action  to  recover  damages. 

The  evideuce  showed  that  the  plaintiff  continued 
to  perform  his  duties  under  the  agreement  until  the 
3l8t  of  December,  1900,  when  a  letter  was  handed  to 
bim  endostrg  his  salary,  and  stating  that  the  firm 
bad  decided  that  he  should  take  a  month's  holiday, 
receiving  his  pay  all  the  same,  and  that  he  would  not 
be  expected  to  do  any  more  business  on  behalf  of  the 
firm ;  that  he  returned  on  the  following  day  and  was 
requested  to  leave ;  and  that  on  the  2nd  of  January, 
1901,  circulars  were  issued  by  the  defendants  to  cus- 
tomers stating  that  the  plaintiff  had  no  authority  to 
transact  any  business  on  their  behalf. 

Under  these  circumstances  the  plaintiff  refused  to 
receive  any  further  salary,  and  dumed  the  right  to 
treat  the  defendants  as  having  repudiate  the 
oontraot 

The  defendants  contended  that,  as  they  were  ready 
and  willing  to  pay  the  plaintiff  his  full  salary,  he 
oonldnot  maintain  this  action.  They  asserted  that 
their  reason  for  not  giving  him  any  more  work  was 
that  he  had  not  complied  with  their  orders  and  direc- 
tions, and  had  interfered  in  the  busuiess  contrary  to 
his  duty,  and  had  oonmienced  carrying  on  business 
on  his  own  aooonnt  in  competition  with  the 
defendants. 

The  jury  found  that  the  plaintiff  was  ready  and 
willing  to  continue  to  carry  out  his  part  of  the  agree- 
ment, that  the  defendants'  conduct  was  a  breach  of 
the  contract,  and  that  it  was  a  substantial  breach,  and 
they  assessed  damages  at  £125. 

On  further  consideration  Kennedy,  J.,  gave  judg- 
ment for  the  plaintiff  for  £126. 

The  defendants  applied  for  judgment  or,  in  the 
alternative,  for  a  new  tiiaL 

Tindal  Aikinson,  IT. (7.,  slid  Beverley,  for  the 
defendants. — The  question  is.  What,  on  the  true  con- 
struction of  the  agreement,  is  the  obligation  imposed 


upon  the  defendants  P  Beading  the  asreement  as  a 
whole,  the  only  obligation  on  the  defendants  is  to  pay 
the  plaintiff  a  salary  of  £250  a  year  for  four  years. 
The  plaintiff  contends  that  there  is  a  further  obliga- 
tion to  give  him  actual  work.  The  esse  of  Emmens  v. 
Elderton,  4  H.  L.  Cas.  624,  is  a  clear  authority  against 
that  contention.  The  case  of  TtMmer  v.  Goldsmith,  39 
W.  B.  547,  [1891]  1  Q.  B.  544,  is  diitioguishable  from 
this  case.  There  the  plaintiff  was  to  be  paid  by  com- 
mission ;  here  the  pliJntiff  is  only  to  be  paid  a  salary, 
and  he  is  not  being  deprived  of  any  part  of  his  salary. 
The  question,  bemg  one  of  the  construction  of  a 
writt^  document,  ought  to  have  been  decided  by  the 
judge,  and  the  case  ought  not  to  have  been  left  to  the 
jury  atalL 

Scott  Fox,  K.C.,  and  W.  J.  Waugh,  for  the  plaintiff. 
—The  obligation  to  '*ensage  and  employ"  the 
plaintiff  is  separate  and  distii  ct  from  the  obligation 
to  pay  him  salary.  If  the  word  **emjdoy"  is 
am&guous,  the  question  as  to  it«  meaniog  in  this 
case  was  rightly  left  to  the  jury.  If  not,  it  ought  to 
be  construed  according  to  its  natural  and  primary 
meaning.  It  imports  an  obligation  to  give  work,  if 
it  is  possible.  The  plaintiff  is  entitled  to  enjoy  the 
advantage  of  being  able  to  go  on  the  market  as  the 
defendants'  representative.  The  plaintiff  was  justified 
in  treating  the  refusal  to  employ  him  as  a  repudia- 
tion of  the  contract. 

They  referred  to  Smith  v.  Thompson,  8  C.  B.  44, 
and  Bunning  v.  The  Lyric  Theatre,  71  L.  T.  Bep.  396, 
10  Times  L.  B.  583,  43  W.  B.  Dig.  48. 

A.  L.  Smith,  M.B. — ^This  it  an  aciion  for  breach 
of  contract  which  was  tried  before  Kennedy,  J.,  and  a 
jury.    It  has  given  rise  to  some  complication,  chiefly 
because  the  learned  judge  lefc  the  question  of  the 
construction  of   the   agreemeiAt    to  the  jury.    The 
agreement  does  not  contain  any  doubtful  term  such  as 
could  properly  have  been  left  to  the  jury,  and  in  my 
opiuion  it  was  dearly  for  the  judge  to  construe  it. 
Kennedy,  J.,  did  not  put  his  own  construction  on  the 
contract,  and  it  is  now  necessary  for  us  to  s^  what 
in  our  opinion  is  tiie  true  construction  of  it.    1  do  not 
say  that  the  meaning  of  the  agreement  quite  dear, 
but  I  have  come  to  the  condusion  that  the  result  of 
the  trial  was  not  right.    The  contract  itself^  is  an 
ordinary  enough  contract,  but  the  action  which  has 
been  brought  on  it  seems  to  me  to  be  extraordinary. 
It  is  brought  by  a  men  againtt  his  master.    It  is  not 
brought  to  recover  wages,  and  it  could  not  be  so 
brought,  for  it  is  clear  that  the  master  has  always 
been  ready  and  willing  to  pay  the  man  the   full 
wages  contracted  for.    The  plaintiff's  case  is  that, 
though  his  master  offered  bico  his  full  wages,  yet 
the  master  is  under  a  further  obligation — viz.,  an 
obligation  during  the  period  of  tbe  contract  to  find 
him  continuous  employment,  or  at  any  rate  some 
sort  of  employment,  and  to  keep  him  at  work.    I 
never  heard  of  sudi  an  action  before  and  I  oan  only 
say  that  it  is  a  novdty  to  me  that,  where  a  master  is 
ready  to  pay  his  servant  every  penny  of  his  wages  and 
every  pennyworth  of  the  oonsideration  oontraoted  for 
in  the  contract  of  employment,  but  says  that  he  does 
not  require  his  services  any  further,  the  servant  can 
then  sue  the  master  for  damages  for  not  employing 
him.     Kennedy,  J.,  had  never  heard  of   sudi  an 
action  either,  but  he  left  the  whole  case  to  the  jury, 
and  the  jury  found  a  verdioc  for  the  plaintiff  and 
assesied  the  damages  at  £125.    The  present  esse  is 
not  like  the  case  of  Turner  v.  Goldsmith,  where  wages 
were  to  be  paid  by  commission.    In  that  case  no 
doubt  there  was   an  obligation  on  the  master  to 
^ovide  work  so  that  commission  might  be  earned. 
Uem  the  master  agreed  to  continue  to  engage  and 
employ  the  servant  for  a  term  of  four  years  as  his 
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salesman  and  to  pay  him  at  the  rate  of  £250  a  year. 
The  master  said  in  effect,  ''  I  will  retain  yon  for  four 
years,  and  will  pay  you  £250  a  year."  The  obligation 
on  the  master  was  to  pay  the  servant  £260  a  year 
during  the  term  of  font  years,  bat,  in  my  opinion,  it 
was  within  the  province  of  the  master  to  say  at  any 
time  that  he  did  not  require  his  services  any  further. 
The  master  considered  that  he  had  ground  to 
complain  of  the  servant's  conduct,  and  said 
that,  though  he  would  not  dismiss  him,  but 
would  go  on  paying  him  his  wages,  yet  he  would 
not  provide  him  any  further  with  work.  Where  is 
the  obligation  on  the  master  to  supply  the  servant 
with  work  P  It  is  said  that  the  contract  m  to  continue 
to  engage  and  employ  the  plaintiff,  and  tiie  reason 
eiven  for  the  i>laintiff*s  contention  tiiat  his  master  is 
bound,  according  to  his  undertakiug,  to  give  him 
work  is  this,  that  if  he  does  not  keep  his  hand  in  as  a 
salesman,  he  will  not  be  such  a  useful  saleimau  as  he 
would  otherwise  be.  But  where  is  any  tuc^  under- 
taking to  be  found  in  the  contract  P  Teat  argument 
converts  this  contract  of  hiring  and  employment  into 
a  oon tract  to  teach  a  trade  or  to  show  the  employed 
person  the  way  in  which  a  trade  is  carried  on.  In  my 
opinion  there  is  no  obligation  on  the  master  to  teach 
a  trade,  and  no  obligation  to  provide  the  plaintiff 
with  work.  Neither  can  I  see  what  the  plaintiff's 
damages  axe.  The  plaintiff  was  bound  by  his  contract 
to  give  his  whole  time  to  the  service  of  the  defendant 
The  defendant  now  says  that  he  does  not  require  the 
plaintiff's  time.  It  is  dear  that  the  plaintiff  has  lost 
nothing,  for  he  is  offered  his  full  wages  and  he  has 
the  whcJe  of  his  time  too.  It  is  argued  that  he  has 
lost  the  opportunity  of  learning  his  trade.  But,  as  I 
have  already  said,  I  cannot  find  that  that  was  part 
of  the  contract.  In  my  opinion  it  would  not  be  right 
to  stretch  the  meaning  of  the  word  *' employ*'  as 
contended  for  by  the  plaintiff.  la  my  opinion  the 
true  meaning  of  the  agreement  is  that  it  was  a 
retainer,  ana  it  was  not  a  bargain  to  employ  the 
plamtiff  continuously  de  die  in  diem  during  the  term. 
1  therefore  think  that  the  judgment  of  the  learned 
judge  was  wrong.  Tlie  case  certainly  ought  not  to 
nave  been  left  to  the  jury,  and  the  verdict  must  be  set 
aside.  I  think  that  the  proper  order  for  the  court 
now  to  make  is  that  judgment  should  be  entered  for 
the  defendants. 

Vaughan  Williams,  L.J.— I  entirely  agree. 
Taking  the  case  as  it  was  put  forward  by  the  plaintiff, 
I  think  tbere  was  nothing  to  leave  to  the  jury  at  alL 
The  action  was  brought  for  breach  of  a  contract  of 
employment.  At  the  trial  the  plaintiff  treated  the 
case  as  one  of  repudiation  of  the  contract  by  the 
master,  and  it  was  dealt  with  as  a  case  of  wrongful 
dismissaL  The  plaintiff  claimed  to  be  entitled  to 
damages  based  on  the  loss  which  he  had  sustained 
through  being  deprived  of  the  advantages  of  his 
situation,  and  that  not  the  less  because  his  master  was 
prepared  to  pay  him  his  full  wages.  Assuming  that 
to  have  been  the  state  of  the  case,  I  think  there  ought 
to  have  been  a  nonsuit.  Let  us  look  at  the  contract. 
In  my  opinion  the  first  clause  is  a  retainer.  It  is 
argued  that  the  words  *'  engage  and  employ  "  ought 
of  necessity  to  be  construed  as  imposing  on  the 
master  a  wider  obligation  than  would  usually 
arise  out  of  the  relation  of  master  and  servant. 
But  the  case  of  Emmens  v.  ElderUm  is  con- 
clusive authority  against  that  proposition.  And 
in  my  opinion  there  is  nothing  in  this  particular 
contract  which  ought  to  lead  the  court  to  construe 
the  words  in  question  as  importing  any  obliga- 
tion other  than  that  ordinarily  incurred  by  a  master 
towards  a  servant.  Tne  second  clause  of  the  contract 
fixes  the  plaintiff's  remuneration.    The  third  clause 


fixes  the  duties  to  be  performed  by  the  plainlif  in 
return  for  his  remuneration.  I  cannot  find  ia  tlie 
contract  any  obligation  on  the  defendants  to  provide 
work  for  the  plaintiff,  or  even  to  give  him  a  reasouftUe 
share  of  such  work  as  the  defendants  may  have  to  gite. 
The  case  of  Turner  v.  GMsmUh  is  distinguishaUB 
from  this  casCi  inasmuch  as  there  the  remunaratun 
of  the  employed  person  was  to  be  by  way  of  oonuais- 
sion.  The  case  of  Bunning  v.  Lyric  Theatre  slw 
seems  to  me  to  be  distinguishable;  for  thsce  wii 
much  in  that  case  to  show  that  the  opportunity  of 
appearing  before  the  public  as  the  def endante'  mnaoil 
director  was  part  of  tiie  consideration  which  wai 
bargained  for  by  the  plaintiff.  On  the  question  of  tiM 
construction  of  the  contract  I  think  that  the  plsiotiff 
has  no  cause  of  action. 


SxiBLiNa,  L.J. — I  feel  more  doubt  as  to  the  i 
ing  of  this  agreement  than  my  learned  farothers.  It 
is  an  agreement  of  a  simple  character,  bat  it  sesnu  to 
me  to  give  rise  to  a  question  of  some  di£Boalty.  The 
defen£nts  agree  to  continue  to  engase  and  emptor 
the  plaintiff  as  their  representative  saTfleman  for  four 
years,  and  to  remunerate  him  by  a  salary  of  £250i 
year,  and  the  plaintiff  agrees  to  devote  his  tione  to 
the  defendants'  service.  There  is  therefore  an  ezpna 
agreement  to  engage  and  employ  as  a  representstift 
salesman.  What  is  the  meaning  of  the  woid 
"  employ  "  in  this  agreement  P  It  is  perfeotiy  oleir, 
and,  M  authority  is  needed,  the  case  of  Emmmt  ▼• 
ElderUm  is  sofficient  authority  for  the  propodtiaD, 
that  the  word  "  employ  "  is  capable  of  one  or  otlierof 
two  meanings.  It  may  mean  to  retain  in  aervics,  or 
it  may  mean  to  give  actual  work  to  the  pefMs 
employed.  In  some  oases  it  is  quite  olear  whioh  d 
the  two  meanings  must  be  intended.  If  a  medioal 
man  was  employed  to  attend  a  family  for  a  fixed 
yearly  payment,  it  is  obvious  that  the  headoftbe 
family  would  not  be  under  any  obligation  to  And 
him  actual  employment.  On  the  other  nand,  there  ii 
the  case  of  the  employment  of  an  actor  by  the  mansger 
of  a  theatre,  as  in  FecMer  v.  Montgomery ^  33  Beav.  22, 
where  the  actor's  object  is  to  obtain  opportanitiei  of 
displaying  his  ability  and  talents.  In  each  a  cue 
the  obligation  to  em^oy  amounts  to  an  obligatioa  to 
give  such  opportunities.  Again,  the  employment  of 
a  person  who  is  to  be  remunerated  by  payment  of  t 
commission,  as  in  Twmer  ▼.  Goldsmith,  imports  as 
obligation  on  the  master  to  give  actual  work  to  tin 
person  so  employed.  The  question,  what  is  the  proper 
meaning  of  the  word  "  employment,"  really  dspeodi 
on  the  nature  of  the  contract  m  each  particular  oeia 
I  feel  the  force  of  the  argument  which  has  been  pet 
forward  by  the  plaintiflTs  counsel.  It  is  said  the!  it  ii 
essential  to  the  plaintiff  as  a  representative  saleonii 
that  he  should  be  in  contact  witti  buyers  and  sellff* 
on  the  market  and  that  he  should  be  allowed  oppor- 
tumties  of  being  on  the  market  continually.  Tbst  ii 
an  element  which  seems  to  show  some  approxinistioo 
to  the  case  of  the  actor  rather  than  to  that  of  tbe 
medical  man.  But  there  are  other  elements  in  dio 
case  which  seem  to  my  learned  brethren  to  pre- 
ponderate, and  I  do  not  differ  from  them  in  my  jadr 
ment,  and  I  am  the  more  ready  to  agree  because  I  o» 
not  see  anything  which  entitles  the  plaintiff  to  tsi 
damages  which  nave  been  awarded  him.  I  lisis 
expressed  my  doubts,  but  I  agree  in  the  judgment  of 
the  court. 

Appeal  allowed. 

Solicitors  for  the  plaintiff,  Wynne- Baxter  A  KeAk 
for  BMm  &  Ackroyd,  Bradford. 

SoUdtors  for  the  defendants,  Wrensted  A  Hind,  for 
G.  H.  Blackburn,  Bradford. 
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C.  OF  A.        Hirst  v.  Wsbt  Siddto,  &o.,  Oo.  (Lim.).— Lady  Cabdigah  v.  Ouszov-Howb.       Hh.  Ct. 


From  K.  B.  Div.  ) 

(A.  L.  Smith,  M.R.,  and  Vaueban  >  Jmie  24. 

Williams  and  Stirling,  L.J«fI}      ) 

HiBST  V,  Wbst  Kiddtg  UinoN   Banking  Go. 
(Limited),  (a.) 

Frauds,  Statutes  of— -False  representation— Bepreienta* 
turn  as  to  credit  of  anotker  person — Company — 
Signature  hy  agent — Statute  of  Frauds  Amendment 
Act,  1828  (9  Geo.  4,  c.  14),  «.  6. 

A  limited  company  incorporated  under  the  Companies 
Acts  comes  within  section  6  o/  9  Oeo,  4,  c.  14,  and  is 
therefore  not  liahlefor  a  false  representation  signed  by  an 
agent  of  the  company  as  to  the  credit  of  another  person. 

AppUoaticm  for  judgment  or  a  new  trial  in  an  action 
tried  before  Grantham,  J.,  and  a  jury. 

The  action  was  brought  to  recover  damages  for  an 
alleged  misrepresentation  as  to  the  credit  of  certain 
customers  of  the  defendants. 

The  represeotation  was  made  by  the  manager  of  a 
branch  of  the  defendants'  bank  in  answer  to  an  inquiry 
by  the  manager  of  the  plaintiffs'  bank  as  to  the 
credit  of  the  above-mentioned  customers  of  the 
defendants.  The  representation  was  made  within  the 
scope  of  tbe  manager's  authority  and  in  the  interests 
of  the  defendants. 

The  jury  found  a  verdict  for  the  plaintiff,  and 
judgment  was  entered  for  him. 

By  9Geo.  4,  c  14,  s.  6,  *' No  action  shall  be  brought 
whereby  to  charge  any  person  upon  or  by  reason  of 
any  representation  or  assurance  made  or  given  con- 
cerning or  relating  to  the  character,  conduct,  credit, 
ability,  trade,  or  dealing  of  any  other  person  to  the 
intent  or  purpose  that  such  other  person  may  obtain 
credit,  money,  or  goods  upon,  unless  such  representa- 
tion or  assurance  oe  made  in  writing  signed  by  the 
party  to  be  charged  therewith." 

Sir  B.  T.  Beid,  K.C.  {Montague  Lush  and  Compston 
with  him),  for  tbe  defendants. — ^A  signature  by  an 
Bgent  is  not  a  sufficient  compliance  with  9  Geo.  4,  c. 
14,  8.  6 :  Swift  V.  Jewshury,  22  W.  E.  319,  L.  R.  9 
Q.  B.  301.  The  signature  must  be  by  the  person 
sought  to  be  chargea  for  the  representation.  The 
signature  of  the  manager  was  in  no  lense  the 
signature  of  the  bank. 

He  also  referred  to  Barwick  v.  English  Joint  Stock 
Banky  15  W.  R.  877,  L.  R.  2  Ex.  259 ;  Clydesdale 
Bank  v.  Baton,  [1896]  A.  C.  381,  44  W.  R.  Dig.  41. 

Tindal  Atkinson,  K.C,  {Longstaffe  with  hun),  for 
the  plaintiff. — A  limited  company  does  not  come 
within  9  Geo.  4,  c.  14,  f .  6.  Such  a  company  can- 
not possible  satisfy  the  requirements  of  that  section. 
It  cannot  "sign"  a  document.  Tiierefore  the 
common  law  applies  and  the  defendants  are  liable  for 
the  act  of  their  agent:  Barvnck  v.  English  Joint 
Stock  Bank,  Section  19  of  the  Interpretation  Act, 
1889  (52  &  53  Vict.  c.  63),  which  provides  that  the 
word  ''person"  in  a  statute  includes  a  body 
corporate,  is  not  retrospective. 

Sir  B.  T.  Beid,  K.C,  replied. 

A.  L.  Smith,  M.R. — In  my  opinion  tbe  statute 
9  Geo.  4,  c.  14,  s.  6,  applies  to  a  limited  company. 
The  defendants  therefore  are  not  liable  as  they  did 
not  sign  tbe  representation. 

Vaijghak  Williams,  L.  J.— I  agree.  In  my  opiiuon 
the  defendants  are  protected  by  section  6  of  9  Geo.  4, 
c.  14. 

Stiblikg,  L.  J.— I  am  of  the  same  opinion.  In  my 
judgment  a  limited  company  comes  within  the  pro- 
tection of  section  6  of  9  Geo.  4,  c.  14.    Tbe  word 

(a.)  Reported  by  W.  F.  BarbY,  Esq.,  Barxister-at* 
Law« 


''  person  "  in  that  section  seems  to  me  to  include  a 
limited  company.  In  Pharmaceutio(d  Society  v.  London 
and  Provincial  Supply  Association,  28  W.  R.  957, 6  App. 
Gas.  857,  at  p.  868,  fiord  Blackburn,  in  discussing  the 
meaning  of  the  word  "person"  in  an  Act  of  Parlia- 
ment, iaid :  "  I  own  I  have  no  great  doubt  myself, 
for  instance,  that  the  word  'person'  may  very  well 
include  both  a  natiual  person,  a  human  being,  and 
an  artificial  person,  a  corporation.  I  thick  that  in  an 
Act  of  Parliament,  unless  there  be  something  to  the 
contrary,  probably  (but  that  I  should  not  like  to 
pledge  nmelf  to^  it  ought  to  be  held  to  include  both. 
...  In  whicn  way  it  is  used  in  aoy  particular 
Act  must  depend  upon  the  context  aod  tbe  subject- 
matter.  ...  I  am  quite  dear  about  this,  that, 
whenever  you  see  that  the  object  of  the  Act  requires 
that  the  word  '  person '  shall  have  the  more  extended 
or  the  less  extended  sense,  then,  whatever  sense  it 
requires,  you  should  apply  the  word  in  that  seme, 
and  construe  the  Act  accoraingly."  We  must  there- 
fore look  at  the  subject-matter  and  the  context  and 
see  which  sense  is  required.  The  meaning  of  section 
6  is  stated  in  short  and  dear  terms  by  Lord 
Bramwell  in  Sunft  v.  Jewslmry :  '*  In  my  opinion 
the  effect  of  the  statute  is  this,  that  a  man 
should  not  be  liable  for  a  fraudulent  representa- 
tion as  to  another  person's  means  unless  he  puts 
it  down  in  writing  and  acknowledges  his  responsi- 
bility for  it  by  his  own  signature."  The  Legislature 
has  thought  that  section  6  is  a  proper  enactment 
for  tiie  protection  of  human  b-ings.  It  is  argued 
that  the  enactment  is  limited  to  persons  who  are 
capable  of  signing  the  document.  In  my  opinion 
thatis  not  so.  It  cannot  be  said  that  a  person  who  is 
struck  by  disease  and  is  rendered  incapable  of  writing 
his  signature  is  not  within  the  protection  of  the 
section.  He  is,  without  doubt,  a  person  requiring 
protection.  Swift  v.  Jewsbury  is  an  authority  for  the 
proposition  that  a  partner  in  a  firm  may  render 
iiimself  liable  bv  his  signature,  but  cannot  render  his 
co-partners  liable.  I  do  not  see  why  a  corporation 
under  the  Oomiianies  Acts  should  not  equally  have 
the  protection  of  the  section.  The  action,  therefore, 
cannot  be  maintained  against  the  defendant  bank. 

Appeal  allowed. 

Solidtors  for  the  plaintiff,  Bowdiffes,  Bawle,  A  Co.t 
for  Bamsden,  Sykes,  &  Bamsden,  Huddersfidd. 

Solidtors  for  the  defendants,  A.  M.  Bradley,  for 
Berry  &  Berry,  Huddersfidd. 


fttuli  9twxX  of  9u0ti(e. 

Lady  Oasdigah  v.  CtTBZoir-Hows.  (o.) 

Settlement — Tenant  for  life^Equitahle  tenant  in  tail — 
Alternative  gift  in  remainder — Contingent  interest — 
Estates  in  defecuanee  of  estate  tail — Fines  and  Becoveries 
^ct  (3  <fe  4  Wm.  4,  c.  74),  s.  15. 

Testator  by  his  will  devised  real  estates  to  trustees  on 
trust  after  providing  for  the  management  of  the  estates^ 
(fee,  to  pay  surplus  rents  to  testator's  widow  for  her  life. 
Testator  directed  that  after  the  decease  of  his  widow 
surplus  rents  should  be  accumiUated  for  the  purpose  of 
paying  off  certain  mortgages  on  t?ie  said  estates,  and 
further  directed  the  trustees,  after  the  determination  of 
the  period  of  accumulation  and  subject  to  his  widov^s 
life  estate,  to  convey  and  assure  the  said  real  estates 

(a.)  Reported  by  J.  Abthub  Psiob,  Esq.,  Barrister- 
at-Law. 
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Lady  Cabdigan  v.  Cubzon-Howb. 


HlOH  Ck>I7ST. 


80  that  the  mme  aJkoiM  stand  limited  to  use  of  G, 
in  tail  male,  but  if  Q.  s?iOuld  be  dead  to  the  use  of 
the  person  who  should  be  the  first  heir  male  of  the 
body  of  G.  in  tail  male,  with  remainder  to  the  person  who 
should  be  entitled  to  the  title  of  Earl  of  C.  in  tail  male, 
fvith  remainder  to  testator's  right  heirs.  By  a  codicil 
to  his  will  testator,  after  reciting  the  devise  to  the 
said  G,,  thereby  revoked  the  said  devise  and  gave  and 
devised  the  said  estates  after  the  death  of  testator's  widow 
to  B.  in  tail  male,  with  all  the  limitations  as  testator^ s 
unll  mentioned.  The  trusts  for  accumulations  being 
treated  by  the  court  for  the  purpose  of  the  application  as 
at  an  end,  and  B,,  with  the  consent  of  testator*s  widow, 
having  barred  the  estate  tail  in  a  fund  in  court  reprc" 
senting  the  proceeds  of  the  sate  of  part  of  the  said  estates, 
and  assigned  the  same  to  trttstees  subject  to  widow's  life 
interest. 

Held,  that  B,  took  a  vested  estate  tail  in  remainder 
expectant  on  the  death  of  testator's  widow,  that  subsequent 
estates  had  been  barred  by  the  disentailing  assurance,  and 
that  the  fund  in  court  might  be  paid  out  to  the  assignees 
of  testator*  s  widow  and  B. 

Petition. 

This  was  a  petitioii  by  Adeline  Louisa  Maria, 
Dowager  Oonnteas  of  Cardigan,  and  the  Earl  of  Strad- 
broke,  and  Gheraid  B.  Lawrence,  tmstees  of  an  in- 
denture of  settlement  dated  the  19th  of  April,  1901, 
tbe  Norwich  Union  Life  Insurance  Society,  and  E.  0. 
Griffith,  incumbrancers  of  the  life  interests  of  the  said 
Lady  Cardigan  in  the  estates  the  subject-matter  of  the 
petition,  for  payment  out  of  court  to  the  said  Lord 
Stradbroke  and  G,  R.  Lawrence  of  a  sum  of  £100  000 
New  Consols,  proceeds  of  the  sale  of  certain  settled 
estates. 

The  petition  raised  a  point  of  construction  on  the 
will  ana  second  codicil  of  James  Thomas  Brudenell, 
late  Earl  of  Cardigan. 

The  facts  of  the  case  were  as  follows :  By  his  will 
bearing  date  the  24th  day  of  Ma^,  1866,  Lord 
Cardigan  appointed  Earl  Howe  (then  Yiscount  Oorzon) 
the  Honourable  J.  C.  W.  Yivian,  and  B.  G.  Benuett 
executors  of  his  will,  and  after  giving  divers 
peonniafy  legacies  and  life  annuities  and  charging  the 
said  annidties  on  real  estate  in  the  county  of  Leicester 
and  bequeathing  a  leasehold  house,  testator  devised  all 
his  real  and  personal  estates  other  than  estates  situate 
in  the  counties  of  Northampton,  Leicester  and  York, 
to  his  trustees,  being  the  same  persons  as  his  (testator's) 
executort,  upon  trust  for  sale  and  conversion  and  out  of 
the  proceeds  to  pay  debts  (except  mortgages  on  estates, 
above  excepted)  and  funeral  and  testamentary  ex- 
penses and  l^ades  and  duties  (as  therein  mentioned), 
and  to  apply  the  surplus,  if  any,  towards  paying 
the  sums  charged  on  testator's  estates  in  the  counties 
aforesaid  as  his  trustees  should  think  fit ;  and  testator 
devised  his  freehold  hereditaments  and  real  estate  in 
the  said  three  counties  unto  and  to  the  use  of  his  said 
trustees  upon  trust  to  permit  Lady  Cardigan  to  inhabit 
and  occupy  rent  free  testator's  mansion-house  at  Deene, 
with  the  gardens,  deer  park  and  appurtenances,  and 
such  of  the  a()  joining  farms  and  lands  which  she  should 
think  fit  to  occupy  therewith,  and  during  her  life  to 
manage  and  let  all  other  the  said  hereditaments  and 
premises,  and  to  receive  the  rents  and  profits. 
And  after  the  death  of  the  said  Lady  Cardigan  to 
manage  and  let  the  whole  of  the  said  premises  and 
receive  the  rents  thereof.  And  upon  further  trust  by 
mortgaging,  as  therein  mentioned,  all  or  any  part  of 
the  testator's  said  estates  in  the  said  three  counties, 
except  the  mansion-house  and  such  farms  and  lands  as 
aforesaid,  to  raise  such  sums  as,  together  with  so 
modh  of  the  testator's  personal  estate  and  tiie  produce 
of  so  much  of  the  sale  of  testator's  real  estate  as  were 
theretofore  made  applicable  for  such  purpose,  should 


in  the  opinion  of  the  trustees  be  sufficient  to  pay  his 
debts  (ouer  than  sums  charged  by  way  of  mortgage 
on  any  of  the  testator's  estates  in  the  ssid  tnree 
counties)  and  funeral  and  testamentary  expenses 
debts  and  legacies  and  duties  and  annuities,  and  the 
costs  of  raising  such  sums  by  morrgage.  And 
testator  directed  that  his  trostees  do  stand  poasened 
of  the  said  rents  and  profits  in  the  first  place  to  pay 
thereout  all  expenses  of  the  management  and  out- 
goings of  his  said  estates,  and  to  pay  thereout  the 
interest  of  any  mortgage  charged  thereon.  And  to 
pay  the  surplus  of  the  said  rents  and  profits  to  Lady 
Cardigan  for  her  own  use  during  her  ufe.  And  after 
her  death  testator  directed  that  his  tmstees  should, 
during  the  lives  of  B.  G.  W.  Bennett  and  W.  J.  G. 
Bennett  and  the  survivor  them,  and  during  twenty 
years  after  the  death  of  such  survivor  in^veat  uid 
accumulate  the  surplus  of  the  rents  and  profits  which 
should  remain  after  paying  thereout  such  expeoaei 
and  interest  as  aforesaid,  and  apply  such  aooumnla- 
tions  in  or  towards  the  payment  of  mortgage  debts 
and  charges  charged  or  to  be  charged  on  teatator^s 
estates  in  the  said  three  counties,  and  testator  directed 
that  upon  the  expiration  or  olher  determination  of 
such  period  of  accumulation  (subject  to  Lady 
Cardiff's  life  interest)  his  trustees  shoold  convey 
and  assure  all  his  said  estates  in  the  said  tmee 
counties,  so  that  the  same  might  stand  limited, 
settled,  and  assured  to  the  use  of  George  William 
Thomas  Bruce  (in  the  said  will  described  as  G^eorge 
Thomas  Bruce,  Esq.,  the  eldest  son  of  Georae  Bmce, 
Esq.,  and  grandson  of  Lord  Ernest  Bruce)  in 
tail  male,  and  if  the  said  George  Thomas  Bmoe 
should  be  then  dead,  to  the  use  of  the  person 
who  should  then  be  tiie  first  heir  male  of  the 
body  of  the  said  George  Thomas  Brace  in  tail, 
with  remainder  to  the  use  of  the  person  who  for 
the  time  being  should  be  entitled  to  the  dignity 
and  title  of  Earl  of  Cardigan  in  tail  male,  with 
remainder  to  the  use  of  testator's  right  heirs  for  ever. 
And  the  said  will  contained  divers  powers  of  leaaiog, 
&0.,  exercisable  witn  regard  to  the  said  estates  by 
the  trustees  with  the  consent  of  Lady  Cardigan 
and  a  power  for  the  trustees  while  the  estates  ahoold 
remain  vested  in  them  or  on  trust  as  aforesaid,  bat 
during  Lady  Cardigan's  lifetime  not  without  her 
consent  by  deed,  to  sell  or  exchange  the  said  estates. 
And  testator  devised  his  co{.yhold  estates  to  his 
trostees  on  trusts  similar  to  those  of  his  freehold 
estates. 

The  testator  on  the  21st  of  January,  1867,  made  a 
codicil  to  his  will  not  materially  affeoting  the  point  at 
issue  in  this  case.  The  testator  made  a  second  oodioil 
to  his  will  bearing  date  to  the  17th  of  October,  1867, 
in  the  following  words :  "  This  is  a  codicil  to  be  added 
to  and  taken  as  part  of  the  last  will  and  testament  of 
me,  James  Thomas  Brudenell,  Earl  of  Cardigan. 
Whereas  I  have  in  and  by  my  last  will  and  testament 
given  and  devised  all  my  estates  in  the  ooanties  of 
Northampton,  Leicester  and  York  (after  the  death  <rf 
Lady  Cardigan)  to  George  William  Thomas,  the  eldest 
son  of  Lord  Ernest  Bruce  in  taJL  Now  I  do  hereby 
revoke  and  make  void  the  said  devise  by  me  made  to  the 
said  George  William  Thomas  Bruce,  and  I  do  hereby 
give  and  devise  my  said  estates  in  the  ooontiea  of 
Northampton,  Leicester  and  York,  after  the  death  of 
Lady  Caraigan,  to  my  godson  Bobert  Thomas  Bnioe, 
fourth  son  of  Lord  Ernest  Bruce  in  tail  male,  with  all 
the  limitations  as  in  my  said  will  mentioned.  And 
in  all  other  respects  I  ratify  and  oonfirm  my  said  will, 
except  as  revoked  by  this  codicil  dated  the  17th  day 
of  October,  1867." 

The  testator  died  on  the  27ih  of  March*  1868,  and 
his  will  was  proved  on  the  2dcd  of  June,  1868. 
s    On  the  27th  of  January,  1869,  the  Ooontesi  of 
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OBidigan  filed  a  bill  of  oomplatnt  against  the 
trustees  for  administration  of  testator's  estate,  and 
the  usual  accounts  and  inquiries  were  directed,  and  it 
was  certified  that  the  estates  were  subject  to  certain 
mortgages. 

By  an  order  made  in  1869  the  trustees  were 
permitted  to  raise  the  sum  of  £6,300  on  mortgage 
of  testator's  estate  in  the  said  three  counties. 
Divers  portions  of  the  real  estate  were  sold  from 
time  to  time  by  the  trustees  or  by  Lady  Cardigan 
as  tenant  for  life  under  the  Settled  Land  Acts, 
and  the  proceeds  of  the  sales  were  paid  to  the 
credit  of  the  action  and  invested  in  the  purchase 
of  £3  per  cent.  Consolidated  Annuities  or  £2  15s. 
per  cent.  Consolidated  Stock  or  othervnse.  And 
out  of  the  fmids  so  paid  into  court  the  incumbrances 
upon  such  parts  of  the  said  estates  as  remained 
unsold  had  been  discharged. 

Lady  Cardigan  had  created  several  mortgages  on 
her  life  interest  under  the  said  will.  R.  T.  Bruce  in 
the  codicil  mentioned  had  also  charged  his  interest 
therein  by  his  marriage  settlement  and  otherwise. 

At  the  time  of  the  death  of  testator  his  couiin 
and  heir-at-law,  (George  Wdliam  Frederick,  Marquis 
of  Ailesbury,  succeeded  him  in  the  title  Barl  of 
Cardigan.  The  said  Lord  Ailesbury  died  on  the  6th 
of  January,  1878,  whereupon  Lord  Bmest  Bruce 
succeeded  as  Marquis  of  Ailesbury  and  E»rl  of  Cardigan, 
and  the  said  Robert  Ttiomas  Brudenell  Bruce  in  the 
said  will  called  Robert  Thomas  Bruce  acquired  the 
courtesy  title  of  Lord  R.  T.  B.  Bruce.  The  last- 
named  Lord  Ailesbury  died  on  the  18th  of  October, 
1886,  and  the  said  Qeorge  William  T.  Bruce  succeeded 
to  the  Ailesbury  and  Cardigan  titles.  He  died  with- 
out having  had  issue  on  fiie  10th  of  April,  1894. 
Iiord  H.  A.  B.  Bruce  then  succeeded  to  the  said 
titles. 

By  an  indenture  bearing  date  the  10th  of 
February,  1901,  and  made  between  the  ssid  Lady 
Cardigan  and  the  said  Lord  R.  T.  B.  Bruce,  and 
duly  enrolled  as  a  disentailing  assurance,  the  said 
Lady  Cardigan  and  the  said  Lora  R.  T.  B.  Brace  with 
the  consent  of  the  said  Lady  Cardigan  as  protector  of 
the  settlement,  purported  to  bar  the  estate  in  all  that 
■nm  of  £100,000  £2  15s.  per  cent.  Coniolidated  Stock 
then  standing  in  court  to  the  credit  of  the  cause  of 
LcKiy  Cardigan  v.  Curzon-Howe,  being  part  of  the  sum 
of  £111,340  13s.,  or  any  other  sum  of  like  stock 
staodiog  in  court  and  r^resenting  capital  moneys 
arising  under  the  Settled  LAnd  Acts  from  the  sale  of 
the  said  estates. 

By  an  indenture  beariuff  date  the  19th  of  April, 
1901,  the  said  Lady  Cardigan  and  Lord  R.  T.  B. 
Bruce  appointed  the  fund  to  the  said  Lord  Strad- 
broke  and  G.  B.  Lawreoce,  subject  to  Lady 
Cardigan's  life  interest  on  the  trusts  therein  men- 
tioned but  not  here  material 

The  petitioners  daimed  that  the  disentailinsr 
assurance  was  valid,  and  that  the  trustees  of  the  said 
indenture  were  entitled  to  have  the  fund  paid  out  to 
them.  Lady  Robert  Bruce,  the  wife  of  Lord  R.  T.  B. 
Bruce,  the  mortgagees  of  her  interest  under  the  will, 
and  the  mortgagees  of  Lady  Cardigan's  life  interest 
contented  to  ^e  application. 

Bowden,  K,G.,  and  Cyprian  Williams,  for  L«dy 
Cardigan  and  the  trustees  of  the  indenture. — ^The 
joint  effect  of  the  will  and  codicil  is  to  give  Lord 
Robert  Bruce  an  equitable  estate  tail  vested  in 
remainder  expectant  on  the  death  of  Lady  Ciurdigan, 
and  not  subject  to  any  contingency.  The  effe^  of 
the  codicil  is  to  substitute  Robert  for  George  and  to 
put  Robert  in  the  place  of  George :  Milbank  v.  Vane, 
[1893]  3  Ch.  79,  41  W.  R.  Dig.  249.  There  is  nothing 
in  the  direction  to  conv^ ;  but  if  the  direction  means 


anything,  it  means  that  effect  shall  be  leiven  to  the 
estate  tiul  given  by  the  will  and  codicil  to  Lord  Robert 

LeveU,  K,C,,  and  Dighton  Pollock,  for  Lord  Robert 
Bruce,  in  support  of  the  application. — ^The  gift  to 
Lord  Robert  Bruce  is  an  eqmtable  estate  subject  to 
the  life  estate  to  Lady  Cardigan  and  the  trust  for 
accumulation.  It  is  not  affected  by  the  inaccurate 
reference  in  the  codicil  to  the  limitations  contained  in 
the  will.  There  is  nothing  in  the  codicil  to  show  that 
the  gift  to  Lord  Robert  is  in  any  way  contingent. 

Frohisher  MilU,  for  Lady  Robert  Bruce. 

A.  Adams,  for  the  mortgagees  of  Lady  Qardigan. 

Fellows,  for  the  mortgagees  of  Lord  R.  Bruce. 

Norton,  K.C,  andHomell,  for  the  Marquis  of  Ailes- 
bury.^The estate  limited  to  Lord  Robert  Bruce  isnot  a 
vested  estate  tail.  It  is  an  estate  tail  contingent  on 
his  surviving  Lady  Cardigan.  The  aim  of  the  testator 
was  to  create  alternative  estate  tails  one  of  which 
must  take  effect  on  the  happening  of  the  particular 
event — ^viz.,  tiie  death  of  tbe  Countess  of  Uardi|^an. 
Tbe  estate  limitf>d  to  the  present  Earl  of  Cardigan 
(Lord  Ailesbury)  is  not  an  estate  in  defeasance  of  the 
prior  estate  of  Lord  Robert  Bruce.  It  is,  therefore, 
not  an  estate  tail  which  csn  be  barred  under  section 
15  of  the  Fines  and  Recoveries  Act.  Accordinglv  the 
dis'-ntsiling  assurance  established  by  Lady  Cardigan 
and  Lord  R.  Bruce  is  inoperative,  and  the  trustees  of 
the  indenture  are  not  entitled  to  receive  the  f  tmd  in 
court 

T.  Carson,  K.C.,  and  StaUard,  for  the  trustees  of  the 
will  of  Lord  Cardigan.~The  question  is  not  one  for 
the  trustees  of  the  ^nll  to  argue,  if  the  court  is  satis- 
fied that  the  time  has  arrived  to  decide  the  point  and 
that  all  necessary  parties  were  before  it 

[Bybns,  J.,  before  giving  judgment,  stated  that,  in 
his  opinion,  the  point  was  ripe  for  decision,  as  Lady 
CardiganandLordR  Broceolaimedthatth^hadmade 
a  title  to  the  fund  in  court  His  lordship  considered 
tiiat  all  interests  were  sufficiently  represented  by  the 
trustees  of  the  will,  but  gave  directions  for  the  pro- 
tection of  any  interest  not  sufficiently  represented, 
and  for  payment  of  the  duties.] 

Bykne,  J.— The  case  falls  to  be  are[ued  upon  the 
footing  that  the  trust  for  accumulation  can  never 
arise,  there  being  ample  funds  to  discharge  and  satisfy 
the  only  remaining  charge  or  charges,  which  funds 
are  immediately  ai^ullable  for  the  purpose.  It  appears 
to  me  tbat  Robert  Thomas  Bruce  is  now  entitled  to  a 
vested  equitable  estate  tail  in  remainder  expectant 
upon  the  decease  of  Lady  Cardigan.  I  think  that 
this  estate  is  vested,  because  there  is  a  present  capacity 
in  Robert  to  take,  although  it  is  uncertain  whether 
it  can  ever  take  effect  in  possession.  It  is  there- 
fore not  contingent.  The  next  remainder,  whether  it 
be  to  the  first  heir  male  of  the  body  of  Robert 
in  tail  male  (Geoige  Thomas  having  died  without 
issue)  or  to  the  Earf  of  Cardiffsn,  is  contingent,  being 
dependent  upon  the  death  of  Robert  in  the  lifetime  of 
Lady  Cardigan,  and  there  being  no  present  capacity  in 
any  person  to  take,  Robert  being  alive.  Robert 
having  duly  disentailed  claims  that  the  assignees  of 
hims«&  and  Lady  Cardigan  are  now  absolutely 
entitled  in  fee  simple  subject  only  to  Lady  Cardiean's 
life  interest  He  claims  first  as  haviog  taken  under  a 
direct  legal  devise  to  him  in  the  codicil,  which,  as  I 
understood,  he  says  supersedes  the  eqnitabie  estates 
given  by  the  will  to  George  and  to  the  first  heir  male 
of  George  or  Robert  in  a  certain  event  In  my 
opinion,  however,  upon  the  true  construction  of  the 
will  and  codical  the  legal  estate  remains  vested  in  the 
trustees  and  but  for  the  disentail'ng  assurance  by 
Robert  the   equitable  interests   woidd  now   stand 
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limited  in  truat  for  Lady  Oardigan  for  life  with  vested 
remainder  to  Boberc  for  an  estate  in  tall  male  with 
contingent  remainder  in  the  event  of  Bobert  dying 
in  the  lifetime  of  Lady  Cardigan  in  favour  of  the 
heir  male  of  the  body  ^ther  of  Qeorge  or  of  Bobert 
(which  of  them  it  ie  not  now  necessary  to  decide)  with 
contingent  remainder  in  favour  ox  the  Earl  of 
Cardigan  for  the  time  being. 

The  next  question  is,  Wiiat  eifeot,  if  any,  has  the 
disentailing  assurance  had  upon  the  contingent  estates 
in  remainder  P  This  depends  upon  the  true  construc- 
tion to  be  placed  upon  the  15  th  section  of  the 
Fines  and  Becoveries  Aot,  which  runs  as  follows : 
*<  After  the  31tt  of  December,  1833,  every  actual 
tenant  in  tail  whether  in  possession,  remaiuder,  con- 
tingency, or  otherwise  shall  have  full  power  to  diapose 
of,  fcr  an  estate  in  fee  simple  atMolute  or  for  any 
less  estate,  the  land^  entailed  as  against  all  persons 
claiming  the  lands  entailed  by  force  of  any  eetote  tail 
which  »hall  be  vestel  in  or  might  be  claimed  by,  or 
which  but  for  soodd  previous  act  would  have  b^en 
vested  in  or  might  have  been  claimed  by  the  person 
maUng  the  disposition  at  the  time  of  his  makiog  the 
same,  and  also  as  against  all  persons  including  the 
King's  Most  Bxc^-llent  Majesty,  his  heirs  and 
sncoesiors,  whose  estates  are  to  take  efifect  af  cer  the 
deterffliutttion  or  in  defeasance  of  any  such  estate  tail, 
saving  always  the  rights  of  all  penons  in  respect  of 
e«tates  prior  to  the  estate  tail  in  respect  of 
which  such  diaposition  shall  be  made,  and  the  rights 
of  all  other  per  sods  except  those  against  »uoh  dis- 
position is  by  tDia  Aut  auttiorized  to  he  made.*' 

It  appears  to  mn  that  an  actual  tenant  in  tail  in 
remainder  has  disenttiled,  and  has  thereby  barred  his 
own  issue  male  daiminff  under  the  estate  in  tail  male 
limited  to  him  and  his  neirs  male ;  he  has  also  barrrd 
the  contingent  estates  limited  in  remainder,  if  they 
are  to  be  deemed  estates  to  take  effaot  after  tDe 
determination  or  in  defeasance  of  Lord  Bobert's  estate 
in  tail  male,  but  not  otherwise.  It  is  argued  that  the 
limitation  in  favour  of  the  hdr  male  of  George  or 
Bobert  as  the  case  may  be  is  not  one  to  take  effect 
after  the  determination  or  in  defeasance  of  Bobert's 
estate  tail,  but  is  a  limitation  to  take  effect  alterna- 
tively wiUi  the  limitation  in  favour  of  Bobert 
according  to  the  event,  and  that  oonseqmenUy  it  is  not 
barred.  The  point  is  new,  so  far  as  i  know,  bat  I 
think  that  the  reasomng  in  siqpport  of  the  contention 
fails,  because  the  Act  does  not  say  after  the  determina- 
tion or  in  defeasance  of  any  estate  tail  which  shall 
fall  into  possession,  but  of  any  "such"  estate  tail, 
t.e.,  any  estate  tail  in  possession  or  remainder.  I 
think  that  the  estates  in  qaesUon  are  barred  as  being 
estates  to  take  effect;  in  a  certain  event  after,  if  not  in 
defeasance  of  the  vested  estate  in  tail  male  in 
rdmainder  of  Bobert  Under  these  circumstances  the 
money  in  court  may  be  paid  out  subject  to  the 
dir«ot<ons  I  have  already  given  as  to  anv  other 
iutereats  not  sufficiently  represented  and  subject  to 
providtug  for  the  duties. 

Solicitors,  0.  B.  Lawrence  &  Co.;  A.  E.  &  H. 
Steele;  Merriman^  Pike,  &  Merriman ;  Warren, 
Murtoiit  &  Miller  ;  Hunter  <fe  Haynes  ;  Barch,  White' 
head,  d:  Davidson  ;  Hooper  &  Whateley, 


Maya. 


K.  B.  Div.  ] 

(Kennedy  and  Phillimore,  JJ.) ) 
Masquis  of  Bbistol  v.  The  Commissiobebs  or 

InIiAED  Bsybnub.  (a.) 
Inland  revenue — Stamp  duty — Family  arrangemed- 
Conveyance  on  eale — Coneideration — Stamp  Ad,  1891 
(54  <b  55  Viet.  c.  39),  m.  54,  57. 

By  two  deede  made  between  B.  and  H.  {who  woi  (it 
heir  to  B.*$  uneettled  estates),  after  red&ng  that  H.  kai 
undertaken  the  payment  of  a  mortgage  on  the  estata  ad 
that  B.  was  indebted  to  H.  in  certain  sums,  it  m 
witnessed  that  in  pursuance  of  a  family  arrangemoAh, 
conveyed  his  unsettled  estates  to  H.  su^ect  to  the  mr(- 
'gages,  and  also  certain  specified  chattels  ;  but  power  wi 
reserved  to  B.  and  U.  to  cancel,  alter,  or  make  vM  ik 
family  arrangement  at  any  time. 

Held,  that  the  deeds  were  liable  to  ad  YiXatem  dniji « 
being  conveyances  on  sale. 

Case  stated  by  Commissioneri  of  Liland  Rvnam 
under  the  Stamp  Act,  1891,  raisins  the  qnestioB 
whether  certain  deeds  executed  by  the  Marqaii  d 
Bristol  and  embodying  a  family  arrangement  ooa- 
stituted  a  sale  for  the  purposes  of  stamp  duty. 

On  the  8th  of  December,  1899,  throe  deeds  mn 
presented  on  behalf  of  the  Marquis  of  Briitol,  tbe 
appellant,  to  the  Commissioners  of  Inland  Bevenne, 
the  respondents,  under  the  provitions  of  seotton  12  of 
the  Stamp  Act,  1891,  for  their  opinion  as  to  the  Btaap 
duty  with  which  the  same  were  chargeable. 

The  three  deeds  constituted  one  transaotioQ  oiilx« 
and  two  of  them  alone  were  the  sabjeot  of  tha 
case. 

On  the  6th  of  December,  1899,  the  date  wheatii« 
transaction  affected  by  the  deeds  was  entered  into, 
the  appellant  was  entitled  absolutely  to  certua 
freeholds  and  copyholds  and  to  valuable  penooil 
chattels.  The  frMholds  and  copyholds  were  sabject 
to  certain  mortgages,  which  iuul,  by  virtue  ot  u 
instrument  dated  toe  31st  of  Decembo:,  1898,  beea 
ooosolidated  iuto  one  charge  of  £62,000. 

The  appellant  was  also  tenant  for  life  of  osrtiia 
other  freeholds  and  copyholds,  with  remamder  (m 
default  of  male  issue  bom  to  him)  to  Oapian 
Frederick  Hervey,  as  to  the  freeholds  in  tad  m^ 
and,  as  to  the  copyholds,  to  uses  oorrespoadiiig 
thereto. 

On  the  6th  of  December,  1899,  the  appeUant  vti 
indebted  to  Captain  Hervey  in  the  sum  of  £123.800 
for  moneys  expended  at  the  appellant's  request. 

Tbe  first  deed,  dated  the  6th  of  Ddoeuibtr.  1999, 
was  a  deed  of  arrangement  to  which  the  mortgtg«> 
were  parties,  and  it  exonerated  the  appellant  fron 
payment  of  the  morteage  debt  of  £62,000,  andoos- 
tained  a  coveoant  by  Captain  Hervey  with  the  mort- 
gagees for  payment  of  the  same.  The  secood  deei 
also  dated  the  6th  of  December,  1899,  was  a  oon- 
veyance  or  assurance  by  the  appellant  to  Cdptus 
Hervey  of  the  unsettled  freeholds  and  copyholdi 
subject  to  the  mortgage  of  £62.000.  By  a  thiid 
deed,  dated  the  7th  of  December,  1899,  made  b«tve« 
the  appellant  and  Captain  Hervey,  after  setting  forth 
a  certain  family  arrangement  made  between  thflB* 
power  being  reserved  to  them  by  any  deed  or  deetf 
executed  by  both  of  them  to  uter,  canoel,  or  mib 
void  the  arrangement  in  such  manner  and  to  «o» 
exteot  as  they  should  think  fit,  in  {lursuance  of  inok 
family  arrangement,  and,  in  consideration  of  tbe 
agreements  by  the  appellant  thereiu  contsined  sod 
the  assignment  after  made,  Captain  Hervey  relesied 
the  appellant  from  the  debt  of  £123,800.    Furthtf, 

(a.)  Beported  by  Ebskine  Bbcd,  Esq.,  Barrister-st- 
Iaw. 
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the  appellant  aangned  and  oonTeyed  to  Captain 
H«rvey  certain  Talaable  personal  chattels  ahioln&ly. 

The  commifldonerB  were  of  opinion  that  the  second 
and  third  deeds— no  question  as  to  the  assessment  of 
dnty  npon  the  first  deed  arising — were  conyeyanoes 
on  sale  within  the  meaning  of  the  Stamp  Act,  1891, 
and  that  the  sums  of  £62,000  and  £123.800  were 
oonsideration  for  the  sale,  and  were  assessable  to 
ad  valorem  dai^.  They  also  as»essed  the  third  deed 
to  lOs.  farther  duty  in  respect  of  the  family  arrange- 
ment  to  which  no  objection  was  made. 

The  mazqnii  appealed. 

DanckwerU,  K.O.,  and  W.  B,  OoUman,  for  the 
appellant. — ^This  transaction  was  never  intended  to 
M  a  sale,  but  a  ftunily  arrangement,  and  on  ^e  follow- 
ing anthorities  the  documents  are  not  chargeable  with 
cut  valorem  dnty :  Foster  v.  Commiaaioners  of  Irdand 
Jtevenue,  42  W.  B.  259.  [1894]  1  Q.  B.  516 ;  Denn  v. 
Diamond,  4  B.  ft  0.  243 ;  Massy  t.  Nanney,  3  Bing. 
N.  0.  478 ;  Waring  v.  Ward,  7  Ves.  332 ;  Attorney 
General  t.  Eawkins,  ante,  p.  .320,  [1901]  1  Q.  B. 
285. 

Sir  B.  B.  Finlay,  A.G.,  and  8.  A.  T,  BowlaU,  for 
the  respondents. — ^The  power  of  cancellation  does  not 
apply  to  the  release  of  the  appellant  from  the  coven- 
ants in  reference  to  the  mortgage,  that  release  being 
absolute.  Therefore,  although  a  family  arrangementi 
the  transaction  is  a  sale,  and  the  price  is  the  mortgage 
for  £62,000  to  Captain  Hervey,  to  whom  at  that  time 
the  marquis  was  indebted  to  the  extent  of  £123,800. 

The  OoTTBT  gave  judgment  for  the  Grown,  dismiss- 
ing the  appeal  with  costs. 

ExNinsDY,  J. — In  this  case  I  am  of  opinion  that  the 
decision  of  the  Oommisdoners  of  Inland  Bevenue  is 
right.  The  drown  claims  to  treat  the  deeds  as  con- 
veyances on  sale  within  the  meaning  of  the  Stamp  Act, 
and  therefdre  its  contention  that  the  stamp  must  be 
calculated  as  if  the  consideration  was  £62,000  and 
£123.800  is  a  good  contention.  It  was  said  as  to  the 
second  deed  that  there  was  reaUy  no  sale  at  all,  and 
that  a  covenant  by  the  donee  to  mdemnify  the  donor 
would  be  implied  in  law  from  the  fact  of  what  had 
been  done  by  the  first  deed.  For  myself,  I  cannot 
agree  with  this  contention,  as  the  three  deeds  must 
be  treated  as  one  arrangement ;  and  while  Captain 
Hervey  took  over  the  equi^  of  redemption,  entering 
into  covenants  in  place  of  the  marquis,  he  did,  in 
fact,  get  a  conveyance  of  the  unsettled  estates,  subject 
to  a  mortgage  of  £62,000,  in  can»ideration  of  entering 
into  a  covenant  to  pay  the  £62,000.  In  my  view  of 
that  transaction,  it  would  be  impossible  to  treat  it  as  a 
family  arrangement  so  as  to  exdude  a  conveyance  on 
sale.  There  may  very  well  be  transactions  which,  in 
a  sense,  were  family  arrangements,  but  which  also 
involve  a  conveyance  on  sale.  If  the  machinery  is 
really  a  sale  for  money,  it  matters  not  that  the  pur- 
pose of  the  parties  did  not  necessarily  involve  a  money 
gain  to  the  one  side  or  the  other,  if  money  is  given 
for  the  conveyance,  it  matters  not  that  the  transac- 
tion is  entered  into  because  it  would  facilitate  the 
relations  of  the  parties  or  help  to  preserve  the  estate 
intact.  The  cancellation  clause  does  not  mean  that 
there  is  not  to  be  a  conveyance  on  sale,  but  that  the 
family  arrangement  might  at  any  time  be  varied, 
while  there  was  an  absolute  sale  of  the  interests  under 
the  deed. 

For  these  reasons  I  think  the  contention  on  behalf 
of  the  Crown  is  right,  and  that  the  deeds  constituted 
a  conveyance  sale,  and  the  documents  accordingly 
are  chargeable  with  an  ad  valorem  stamp. 

Phillimobb,  J.,  delivered  judgment  to  the  same 
effect. 


Solicitors,  Coe  ds  Co, 
Bevenue, 


The  Solicitor  to  the  Inland 


K.  B.  Div. 

(Lord  Alverstone,  L.C.J., 

and  Lawrance,  J.) 


April  23. 


Snbath  {Appellant)  v.  Taylob  {Bespondent)^  (a.) 

AdtiUeration — Food  and  drugs — Certificate  of  public 
analyst— Sufficiency  of^-Omission  to  insert  weight  of 
sample—Sale  of  Food  and  Drugs  Act,  1875  (38  A  39 
Vict.  c.  63),  s.  18. 

In  a  prosecution  under  the  Sale  of  Food  and  Drugs 
Act,  1875,  for  selling  adulterated  butter  to  the  prpudice 
of  the  purchaser,  the  certificate  of  the  analyst  which  was 
given  in  evidence  omitted  to  state  the  weight  of  the  sample 
supj^iedfor  the  purpose  of  analysis. 

Meld,  that  the  certificate  was  valid.  The  insertion  of 
the  weight  in  t?ie  certificate  is  only  obligatory  where  it  is 
shown  that  the  vmght  of  the  sample  is  material  and  the 
accuracy  of  the  analysis  depends  in  any  way  upon  the 
weight  of  the  sample* 

This  was  a  case  stated  by  justices  of  the  peace  in 
and  for  the  parts  of  Kesteven,  in  the  counly  of 
Lincoln,  and  acting  in  and  for  the  petty  sessional 
division  of  Sleaford. 

On  the  14th  of  Jannary,  1901,  an  information 
preferred  by  William  Taylor,  the  respondent,  against 
Alfred  Petchel  Sneath,  tilie  appellant,  charging  that 
the  said  appellant  on  the  13th  of  November,  1900,  did 
unlawfuDy  sell  to  the  prejudice  of  the  said  respondeati 
the  purchaser,  certain  butter  which  was  adulterated 
with  15  pec  cent,  of  margarine  and  was  not  of  the 
nature,  substance,  and  quality  demacded  by  the 
purchaser,  contrary  to  section  6  of  the  Sale  of  Food 
and  Drugs  Act,  1875,  was  heard  and  determined  by 
the  said  justices,  who  duly  convicted  the  appellant. 

The  appellant  was  an  assistant  in  the  employ  of 
Edward  Allen  ft  Sons,  grocers  carrying  on  busioess  at 
Sleaford,  and  the  respondent  was  an  mspeotor  under 
the  Sale  of  Food  and  Drugs  Act,  1875. 

On  the  13th  of  November,  1900,  the  respondent 
purchased  from  the  appellant  one  pound  of  butter  for 
the  purpose  of  analysis. 

The  butter  was  divided  into  three  parts,  and  one 
part  thereof  wai  submitted  to  the  public  analyst  to 
be  analyzed  in  accordance  with  the  provisions  of  the 
said  statute. 

At  the  hearing  of  the  information  the  certificate  of 
the  puUic  woalyst  was  prodoced  by  the  respondent 
and  tendered  in  evidence  in  support  of  the  prosecu- 
tion, but  was  objected  to  by  the  appellant  on  the 
ground  that  the  weight  of  the  sample  of  the  butter 
received  to  be  analyzed  was  not  stated  in  the 
certificate,  and  thorefore  the  certificate  was  not  in  the 
formreqidred  by  section  18  of  the  Sale  of  Food  and 
Drugs  Act,  1875. 

The  following  is  a  copy  of  the  material  parts  of  the 
said  certificate :  '*  I  .  .  .  do  hereby  testify  that 
I  received  on  the  15th  day  of  November,  1900.  from 
Mr.  W.  Taylor  a  sample  of  butter  (No.  94  S.  K.)  for 
analysis,  and  have  analyzed  the  same  and  declare  the 
result  of  my  analysis  to  be  as  follows:  I  am  of 
opinion  that  the  said  sample  contained  the  parts  as 
under — 15  per  cent,  of  margarine,  85  per  cent,  of 
butter    .    .    .»' 

No  evidence  of  adulteration  was  ^ven  in  support 
of  the  prosecution  other  than  the  said  certificate.  A 
copy  of  this  certificate  was  served  with  the  summons. 

(a.)  Beported  by  E.  G.  Stellwsll,  Esq.,  Barhster- 
at-lAw. 
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It  WM  contended  on  behalf  of  the  appellant  that 
the  sample  of  batter  ooold  have  been  canveniently 
weighed.  That  the  weight  of  the  sample  not  being 
stated  the  certifioate  was  not  in  the  form  required  by 
sec^on  18  of  the  Sale  of  Food  and  Drags  Act.  1875, 
and  that  it  was  invalid  and  inadmissible  in  evidence. 
It  was  further  contended  that  as  the  certifioate  was 
not  in  the  form  reqnired  by  section  18  of  the  said  Act, 
the  respondent  had  not  complied  with  seotioa  19  of 
the  Sale  of  Pood  and  Drags  Act,  1899  (62  &  63  Vict. 
^  ^jO»  which  provides  that  a  copy  of  the  analyst's 
certificate  must  be  sertred  with  the  summons. 

It  was  contended  on  behalf  of  the  respondent  that 
the  omission  in  the  certiflcate  of  the  weight  of  the 
sample  was  immaterial.  That  the  certifioate  was  in 
the  form  required  by  section  18  of  the  said  Act  of 
1875,  and  that  it  was  valid  and  admissible  in  evidence. 
It  was  also  contended  that  the  service  with  the 
summons  of  a  copy  of  the  certificate  wat  a  com- 
pliance with  section  19  of  the  said  Act  of  1899. 

The  contention  on  behalf  of  the  appellant  that  the 
butter  could  have  b  en  conveniently  weighed  w*s 
not  contested  on  behalf  of  the  respondent.  There 
was  no  expert  evid«^oce  that  it  could  have  been 
conveniently  weighfd^  but  there  was  uncont<rsted 
evideoce  that  there  was  approximately  about  a  third 
of  a  pound  of  butt«r  sent  for  analysis. 

The  justices  held  that  the  omistion  in  the  certifioate 
of  the  weight  of  the  sample  was  immaterial;  tban  thn 
certificate  was  in  th**  form  required  by  section  18  of 
the  said  Act  of  1875.  and  that  it  wa<  valid  and 
admissible  in  eyidenoe.  They  also  held  that  the 
service  of  a  copy  of  this  certifi  'ate  with  the  summons 
was  a  compliance  wi'h  aection  19  of  the  said  Act  of 
1899. 

The  question  for  the  opinion  of  the  court  was 
whether  upon  the  abjve  facts  the  justices  were  right 
in  law  in  holding  that  the  said  certifioate  was  in  the 
form  required  by  section  18  of  the  Sale  of  Food  and 
Drags  Act,  1875,  and  that  it  was  ^id  and  admissible 
in  evidence,  and  whether,  hayiog  regard  to  the  form 
of  the  certifioate,  they  were  right  in  holding  tbat 
section  19  of  the  Sale  of  Food  and  Drags  Act,  1899, 
had  been  complied  with. 

Bonsey,  for  the  appellant.^The  certifioate  omitted 
to  state  the  weight  of  the  sample,  and  therefore  was 
not  in  accordance  with  the  form  provided  in  the 
schedule  to  the  Sale  of  Food  and  Drugs  Act,  1875, 
section  18  of  which  Act  says  that  certificate  is  to  be 
given  in  the  form  set  out  in  each  schedule,  which  form 
provides  for  the  statement  of  the  weight  of  the 
sample  received  for  the  purpose  of  analysis,  the 
words  being :  **  1,  the  undersigned  public  analyst  for 
.  •  •  ,  do  hereby  oertify  that  I  received  on  the 
.  .  .  day  of  .  .  •  from  ...  a  sample  of 
....  for  analysis  which  then  weighed  •  .  ." 
The  certificate  was  therefore  invalid  aod  ought  not 
to  have  been  received  in  eyidence.  There  was  no 
evidence  that  the  sample  of  butter  could  not  have 


been  conveniently  weighed.  There  had  also,  theielon, 
been  a  noncompliance  with  section  19  of  theAutof 
1899,  which,  being  a  penal  Act,  must  be  ooottnud 
strictly  :  Fortune  v.  Hamon,  44  W.  B.  431,  [1896]  1 
Q.  B.  202;  Bridge  v.  Howard,  45  W.  B.  78,  [1897]  1 
a  B.  80 ;  Feart  v.  BarsUno,  44  J.  P.  699. 

IF.  H,  Leese,  for  the  respondent. — ^The  certificati 
was  not  rendered  invalid  by  the  mere  omission  to  itito 
the  weight  of  the  sample  received  for  the  pmpose  U 
analysis.  The  weighing  of  the  sample  is  io  tfai 
discretion  of  the  s^yst  If  the  defendant  in  the 
prosecution  is  not  satuded  with  the  certificate  he  can 
under  section  21  of  the  Act  of  1875  reqatre  tfas 
analyst  to  be  called  as  a  witness.  [Tiie  ooarthen 
stopped  the  learned  counsel.] 

Bonny  replied. 

Lord  Alybbstonb,  L.CJ.^The  question  raised  ia 
this  esse  is  whether  the  words  "  which  then  weighed" 
in  the  form  of  the  analyst's  certiflcate  giveo  in  tbe 
schedule  to  the  Sale  of  Food  and  Drags  Act,  1875, 
are  obligatory,  so  that  the  certificate  is  invalid  if  tbef 
are  omitted,  or  whether  they  are  mwely  directory.  U 
is  very  plain  that  where  the  weight  of  the  samplsii 
material  the  words  must  not  be  omitted  and  the 
weight  must  be  filled  in,  but  it  is  impossible  to  deoidi 
as  a  matter  of  law  that  when  it  is  not  sh^wn  to  the 
justices  that  the  weight  of  the  sample  is  in  soy 
way  material  it  is  necessary  to  fill  in  the  wordi 
A  certain  latitude  is  of  necessity  given  to  the  anslyit, 
for  a  note  at  the  foot  of  the  form  says,  "  When  the 
article  cannot  be  conveniently  weighed  this  pu«;« 
may  be  erased  or  the  bhink  may  be  left  unfilled." 
On  behalf  of  the  appellant  it  was  contended  that  the 
words  must  be  fided  in  unless  the  sample  cannot  he 
oonvenientiy  weighed,  and  that  as  butter,  the  artifiie 
in  qaestion,  can  be  conveniently  weighed  the  waght 
ought  to  have  been  filled  in  in  the  certificate.  In  taj 
opinion,  if  the  accuracy  of  the  analysis  of  the  batter 
depoided  in  any  way  upon  the  weight  of  the  sample, 
and  if  the  certificate  did  not  give  the  neceisary  ia- 
formation  to  enable  the  court  to  judge  of  the  accoraoy 
of  the  analysis,  I  should  have  come  to  a  very  differwt 
conclusion  to  tbat  which  in  fact  I  have  come  to  io 
this  case.  The  direction  as  to  the  insertion  of  the 
weight  is  intended  to  apply  to  ordinary  cases,  bat  I 
cannot  say  that  the  mere  omission  of  the  weight  d 
the  sample  in  the  present  case,  having  regard  to  the 
discretion  given  to  the  analyst,  neoessanly  renden 
the  certificate  invalid.  The  appeal  must  therefore  be 
dismissed. 

Laweancb,  J.~I  am  of  the  same  opinion. 

Appeal  diemiised. 

Solicitors  for  the  appellants,  Trass  &  Eneveft  for 
Oodson,  Sleaford. 

Solicitors  for  the  respondent,  Feacock  cfc  Ooddard,  i^ 
PhillipSy  Lincoln. 


[the  end.] 
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TOGETHER  ALSO  WITH  CERTAIN  OTHER  CASES  REPORTED  THEREIN  DURING  THE 
SAME  PERIOD,  BUT  DECIDED  PREVIOUSLY  THERETO. 


*^*  In  the  following  Digest  the  letters  h.l.  after  a  case  indicate  the  House  of  Lords;  p.c,  the  Privy 
Council;  c.A.,  the  Court  of  Appeal;  lun.,  Lunacy;  ch.d.,  the  Chancery  Division ;  X.B.D.,  the  King^s  Bench 
Division;  Q.B.D.,  the  Queen's  Bench  Division;  begy.,  the  Eiog's  Bench  Division  sitting  in  Bankruptcy; 
p.D.  &  AD.D.,  the  Probate,  Divorce,  and  Admiralty  Division ;  c.c.E,,  the  Court  for  Crown  Cases  Reserved. 

♦^*  This  Digest  will  contain  at  the  end  thereof  a  Tabular  Index  of  the  Names  of  all  Oases 
Bepoi'ted  up  to  the  end  of  August,  1901,  as  well  in  this  Volurm  (49)  of  the  Weekly 
Reporter  as  in  certain  other  Contemporaneous  Reports.  In  this  Digest,  figures  following  the 
name  of  a  case  denote  the  page  in  tlie  Weekly  Ekporter  at  which  it  will  he  found.  Where 
the  name  of  a  case  has  no  figures  attached,  the  case  is  not  reported  in  this  Volume  of  the 
Weekly  Eeporter  ;  but  the  references  to  the  case  in  other  Reports  are  given  in  this  Digest, 


AOOUMULATION.-See  lofant,  1 ;  WiU,  1-4. 

ADMINIS  rs  ATION  :— 

1.  Creditor  administrator — Right  of  retains — Form 
of  administration  bond — **  Not  unduly  prefer,** — ^An 
administrator  may  retain  his  own  debt  as  against 
debts  of  equal  df  gree,  notwithstanding  that  the 
administration  bond  provides  for  a  due  course  of 
administration  '*  rateably  and  proportionably  and 
aooording  to  the  priority  required  by  law,  and  not 
unduly  preffrring  his  own  dt'bt." 

Nunn  V.  Barlow,  1  Sim.  &  St.  688.  and  Davits  ▼. 
Parry,  47  W.  R.  429.  [1899]  1  Ch.  602.  con- 
sidered and  followed. — Belham,  Rb.  Bichabdis  v, 
Yates  (No.  2),  C,A„  498 ;  [1901]  2  Ch.  62 ;  70  L.  J. 
Ch.  474  ;  84  L.  T.  440. 

2,  Executor — Bight  of  retainer, — An  executor's 
right  of  retainfr  extends  only  to  fands  actually  or 
oonitrnotively  in  his  possession. 

The  insolveiit  asti^te  of  n  deceased  persooy  the 


subject  of  an  old  administration  suit,  became 
entitled  to  a  fund  in  court  to  the  credit  of  another 
suit.  The  fund  was  transferred  to  the  credit  of  the 
admioistration  suit,  and  outstanding  costs  paid  out 
of  it. 

Held,  that  the  present  administrator  of  the 
df ceased,  a  creditor,  had  no  rii^ht  of  retainer 
Rgainsc  tbe  balaoce  in  court. — Ptjlman  v.  Meadows, 
Ch.D.  Cozens-Hardy,  J. ;  [1901]  1  Ca.  233 ;  70  L.  J. 
Ch.  99 ;  84  L.  T.  26. 

3.  Insolvent  estate — Voluntary  settlement — Postpone^ 
ment  of  voluntary  debts— Judicature  Ad,  1875  (38  & 
39  Vict.  c.  77),  s.  10.— By  virtue  of  »eotion  10  of  the 
Judicature  Act,  1875,  whatever  rules  are  for  the 
time  being  in  force  in  bankruptcy  with  regard  to 
debts  provable  are  to  apply  in  the  admioistratiou 
of  insolvent  estates  in  the  Chancery  Division. 

Consequently,  voluntary  creditors  of  a  deceased 
insolvent   are   entitled   to  rank  pari  passu  with 
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orediton  for  valuable  ooluidflration,  the  old  role  in 
Ghanoery,  whereby  their  claims  were  postponedy 
being  now  abrogated. 

Decirion  of  Gozena-Hardy,  J.  (ante,  p.  66,  [1900] 
2  Cai.  676),  confirmed.  -" 

InreMaggi,  WinehoweY.  W%nehouae,30W.  R.  729, 
20  Oh.  D.  545,  oyemded.— Whttassb,  Rk,  Whit- 
AKBB  V.  Palmke,  O.A..  106;  [1901]  1  Oh.  9:  70 
L.  J.  Oh.  6;  83  L.T.449. 

4.  Intestaey—DomicHr^Peraon  authorized  to  take 
out  adminUirationr^I)ii(ribuUon.^The  widow  (who 
lived  abroad)  of  an  intestate  anthorized  W.  to  take 
out  lettten  of  administration  of  the  intestate's 
estate  in  this  ooontty.  W.  got  in  all  the  estate, 
and  after  paying  debts  had  a  som  in  hand. 

Held,  that  W.  was  the  proper  person  to  distribute 
the  estate  among  the  next-of-km.— BmmAUi,  Bb, 
Wood  v.  Rbwdall,  Ch.D,  Cozens-Hardy,  J.,  131  ; 
[1901]  1  Ch.  230 ;  70  L.  J.  Oh.  265 ;  88  L.  T.  625. 

6.  Separate  acooun^—EighU  of  partiee^-Fund  in 
covrtr—Olaime  againet  separate  aocounta-'Lien.— 
Where,  npon  an  administration  order  made  in 
presence  of  all  interested  parties,  and  declaring 
their  rights  in  a  fnnd,  money  is  paid  to  varioui 
separate  accounts,  then,  although  it  is  open  to  the 
parties  to  the  suit  to  show  tibwt  they  have  nUimf 
enforceable  against  a  separate  fund  which  were  not 
known  or  not  existent  when  the  fund  was  separated, 
stiU,  until  such  step  is  taken,  the  separation  must 
be  considered  as  showing  that  the  separated  funds 
are  free  from  claims  by  the  other  sharers  in  the 


^  Bond  fide  assignees  of  distinct  shares  are  not 
liable  to  claims  by  the  other  sharers  arising  out  of 
matters  subsequent  to  the  separation  or  latent  at 
the  time.— Bdqab  w.  Plomlby,  P.C.,  142 ;  [1900] 
A.  0.  431. 
See  also  Executor,  1,  2 ;  Trustee,  7. 

ADMIRALTY.— See  Oounty  Court,  1,  4;  Ship,  1,  6. 

ADULTERATION:— 

1.  Food  and  drugs—Beer  containing  arsenic-^Sale 
of  Food  and  Drugs  Act,  1875  (88  A  89  Viet.  c.  63), 
M.  3, 5, 6. — Beer,  containing  arsenic  to  sudi  an  extent 
as  to  render  the  same  injurious  to  health,  was  sold 
toa  purchaser.  The  arsenic  had  been  unknowingly 
mixed  with  the  beer  by  the  brewer  in  the  course  of 
the  manufacture.  The  vendor  of  the  beer  was 
summoned  under  section  6  of  the  Sale  of  Food  and 
Drugs  Act,  1875.  The  justices  who  heard  the 
summons  found  that  the  beer  was  not  of  the 
nature,  substance,  and  quality  of  the  article 
demanded  by  the  purchaser. 

Held,  that  thrae  was  evidence  in  support  of  the 
finding  and  that  the  vendor  ought  to  be  convicted. 
— GouLDER  V.  Book  Bsirr  v.  Obmsrod,  K,B.D,, 
701 ;  [1901]  2  K.  B.  290;  70  L.  J.  K.  B.  747:  84 
L  T.  719. 

2.  Food  and  drugs — British  Pharmacopceia — 
Standard  strength  of  drugs-Sale  of  Food  and  Drugs 
Act,  1875  (38  &  39  Vict.  c.  63),  s.  6-^Pharmacy  iS, 
1868  (31  &  32  Vict.  c.  121). «.  15.— A  purchaser  went 
into  a  chemist's  shop  and  asked  to  be  supplied  with 
"  mercury  ointment."  Mercury  ointment  is  one  of 
the  medicines  contained  in  t^ie  British  Pharma- 
copoeia. 13ie  chemist  supplied  him  with  an  oint- 
ment containing  a  leas  proportion  of  mercury  than 
that  prescribed  by  the  formulary  of  the  Pharma- 


-^eld,  that,  although  the  purchaser  did  not  refer 
to  the  PharmacopoBia,  he  must  be  taken  to  have 
demanded  that  the  oistment  should  be  compounded 
of  the  proportions  therein  prescribed,  and  that  upon 


a  complaint  under  section  6  of  the  Sale  of  Food  tad 
Drugs  Act,  1875,  the  vendor  was  rightly  convicted 
of  havinff  sold  a  drug  not  being  of  the  qotStj 
demandeid  by  the  purchaser. 

White  V.  ByuHOer,  19  Q.  B.  D.  582,  followed. 

Held,  also,  that  the  fact  of  the  ointment  bong  a 
compounded  drug  did  not  make  the  sale  of  it  ii 
above-mentaoned  any  the  leas  an  offence  withiB 
section  6.— Diokinb  v.  Banobbson,  Q.B.D.  ;  [1901] 
1  Q.  B.  437 ;  70  L.  J.  K.  B.  344 ;  84  L.  T.  204. 

3.  Food  and  drugs — Ceriifieate  of  analpk 
sufficiency  of— Arsenic  in  leer — Sale  of  Food  tad 
Drugs  Act,  1875  (38  ft  39  VicL  c.  63),  «.  18.— Intvo 
prosecuticins  under  the  Sale  of  Food  and  Dngi 
Act,  1875,  for  soling  beer  not  of  the  nston. 
substance,  and  quali^  demanded,  oertifiostes  of 
analysts  were  tendered  as  evidence  which,  in  tbc 
one  ease,  stated  that  the  samples  submitted  tothfls 
contained  "  arseoic,"  and,  in  the  oUier,  *'  a  sedooi 
quantity  of  arsenic." 

Held,  that  neither  of  the  certificates  mn 
sufBcient.— Leb  v.  Bent,  Bablow  v.  Nobler. 
K.B.D.,  684 ;  [1901]  2  K.  B.  290 ;  70  L.  J.  E.  & 
747 ;  84  L.  T.  719. 

4.  Food  and  drugs — Certificate  of  puUic  anah^^ 
SuMciencyof—Omiieion  to  insert  weight  of  san^pU- 
Sale  of  Food  and  Drugs  Act,  1875  (38  ft  89  Fuie. 
63),  «.  18. — Li  a  prosecution  under  the  Sale  of  Food 
and  Drugs  Act,  1875,  for  selling  adulterated  bate 
to  the  raejudice  of  the  purchaier,  the  oertiiioBteol 
the  analyst  which  was  given  in  evidence  omittad  to 
state  the  weight  of  the  sample  supplied  for  tin 
purpose  of  analysis. 

Held,  that  the  certificate  was  valid.  Theinseftks 
of  the  weight  in  the  certificate  is  only  oUigaioiT 
where  it  is  shown  that  the  weight  id  the  sample  ii 
material  and  the  accuracy  of  the  analysis  depeodi 
in  any  way  upon  the  weight  of  the  sample.- 
SwKATH  V.  Taylok,  K.B.D,,  719 :  [1901]  2  K.  & 
376. 

5.  Food  and  drugs— Milk — Saie  on  highway  fro9 
vehicle  or  can — Name  and  address  of  vemior  on  whide 
or  can* — ^The  respondent's  servant,  who  was  going 
from  house  to  house  in  a  village  sunplyinff  milk, 
went  into  a  shop  carrying  a  thrie-gaUon  muk-GiD> 
from  which  he  supplied  the  shopkMper  with  a  pint 
of  milk,  and  on  gomg  out  went  to  a  cart  staodiiig 
about  tweuty  yards  off,  in  which  the  can  and  oth^i 
similar  cans  were  earned.  The  respondent's  oame 
and  address  were  on  the  cact.  but  not  on  the  oan. 

Held,  That  lection  9  of  the  Sale  of  Food  and 
Drugs  Act,  1899,  required  the  person  selliiig  tbo 
milk  to  have  his  name  and  addi«es  upon  the  osrt 
where  the  milk  was  sold  from  the  cart,  or  upon  the 
can  where  the  milk  was  sold  from  the  can,  and 
that  there  should  be  a  finding  of  fact  whether  in 
the  droumstaoces  of  thu  a'wve  case  the  milk  wt< 
sold  from  the  cart  or  from  the  cun. — Obabtbbe  r. 
Skbltok,  K.B,D.  ;  70  L.  J.  K,  B.  560. 

6.  Food  and  drugs— Milk— Warranty  in  writing 
—Defence.— The  Saie  of  Pood  and  Drugs  Act,  1876. 
does  not  require  a  specific  warranty  with  each  con- 
signment of  milk  delivered  under  a  contract ;  and  a 
general  warranty  in  writing  that  tuture  d^veriei 
of  milk  shall  be  "  new,  uoadulterated,  and  withalliti 
cream  en,*'  affords  the  retailer  the  protection  of 
section  25  as  a  defence.— Elliot  v.  Piloheb,  K  B.Ba 
70  L.  J.  K.  B.  795. 

7.  Food  and  drugs — Purchase  of  several  bottles  fsf 
analysis — Division  of  samples— Sale  of  Food  cw^ 
Drugs  Act,  1875  (38  ft  39  Vict.  c.  63).  «.  14.-An 
inspector  purchased  at  the  same  time  and  pl»oe,  for 
analysis,  six  bottles  of  camphorated  oil,  and  divided 
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the  bottles  into  three  Iota  of  two  bottles  each  with- 
out opening  sny  of  them.  One  lot  he  handed  back 
to  the  vendor,  one  lot  to  the  analyst,  and  one  lot  he 
retained  himself. 

Held,  that  the  inspector  had  not  complied  with 
section  14  of  the  Bale  of  Food  and  Drags  Act,  1B75, 
as  each  bottle  was  a  sfparate  "  article  "  within  that 
section,  and  should  itself  be* divided  into  three 
parts.— Mason  v.  OowDKAY,  Q.fi.Z).,  28;  [1900]  2 
Q.  B.  419;  69  L,  J.  a  B.  667 ;  82  L.  T.  802, 

AGENr.— See  Banker,  3;  OontrAct,  14,  15;  Prauas, 
Sratut#'B  of,  2 ;  Principal  and  Agenr..  1,  2,  3,  5.  6 ; 
Stock  Exchange,  2,  3 ;  Yeodor  aud  Purchaser,  15 

ANIMAL:— 

1  Dog—Dangerfms  and  not  under  proper  control — 
Order  for  dettrudion—Ftirm  of  order— Convidion  for 
disobedience— Dogs  Act,  1871  (34  ft  35  Vict,  c,  56),  a. 
2. — The  appellants  obtamed  rule*  niei  for  certiorari 
to  quash  two  orders  that  had  been  made  by  justices 
for  the  destruction  of  two  yiduable  dogs,  on  tiie 
ground  (1)  that  the  justices  could  under  section  2 
of  the  Dogs  Act,  1871,  only  make  an  alternative 
order  either  to  destroy  or  to  keep  under  proper  con- 
trol the  dog  in  question ;  (2)  tbat  the  first  order 
was  bad  in  form,  since  there  was  no  adjudication 
that  the  dogs  were  not  under  proper  control ;  (3) 
that  the  second  order  was  bad,  as  it  wrongly  cited 
the  first  order. 

Held,  discharging  both  rules,  that  an  order  for 
the  destruction  of  a  dangerous  dog  need  not  contain 
an  adjudication  by  the  justices  that  the  dog  was  not 
under  proper  control,  nor  by  section  2  o(  tbe  Dogs 
Act,  1871,  need  the  justices  give  the  owner  of  the 
dog  the  option  of  keeping  the  animal  under  proper 
control  before  ordering  its  deitruction. 

Pickering  v.  JfarsA,  22  W.  B.  798,  43  L.  J.  M.  0. 
143,  followed.~BEx  v.  Dymook;  Bbx  v,  Moobb, 
K.B.D.,  618. 

2.  Slaxvghter  of—**  Brought  to  or  delivered  ai  such 
place  for  the  purpose  of  being  slaughtered  " — Cruelty 
to  Animals  Act,  1849  (12  &  13  Vict,  c  92),  a.  8.— 
The  respondent,  a  lic-nsed  iiorse  slaughterer,  pur- 
chased a  mate  for  lOs.,  for  working  wmch  the  seller 
had  been  fioed,  and  sent  it  by  his  servant  to  his 
premises  licensed  for  the  slaughter  of  such  auimals. 
He  entered  it  in  his  statutory  register  *'  •  •  . 
bought  .  .  .  brown  mare  to  kill  for  10s." 
The  mare  was  kept  on  tbose  premises  for  nine  days, 
and  after  being  cautioned,  the  respondent  had  cut 
the  hair  from  its  neck.  ' 

Held,  tbat  tbe  mare  had  been  brought  to  the 
premises  for  the  purpose  of  being  slaughtered 
within  section  8  of  the  Oruolty  to  Animals  Act, 
1849.— Bdga^  v.  Spain,  K.B.D.  ;  84  L.  T.  631. 

ANNUITY  —See  Will. 

APPOINTMBNT.— See  Power,  1-7. 

ABBITEATION  :— 

1.  Arbitrator — Counsel — Disqualification — Bias. — 
Oounstl  habitually  employed  by  the  solicitors  of  one 
of  the  parties  to  an  arbitoation  is  not  disqualified 
from  acting  as  arbitrator  merely  on  that  account.- 
Bright  v.  Biyeb  Plate  Constkuotiow  Co.,  Ch,D. 
CozenS'Hardy,  J.,  132 ;  [1900]  2  Oh.  835 ;  70  L.  J. 
Oh.  59. 

2.  Award — Umpire  fanctos  o£Bcio— Pouter  to  remit 
—Arbitration  Act,  1889  (62  ft  53  Vict.  c.  49),  s.  10, 
sub- section  1. — An  umpire  inade  an  award  in  an 
arbitration  which  was  taken  up  by  one  of  the 
parties.  The  award  did  not  deal  with  all  the 
questions  submitted  by  the  agreement  of  leferepoe. 


The  um]^  thereupon  made  a  second  award,  which 
he  substituted  for  the  first  award. 

Held  (following  Mordue  ▼•  Palmer,  19  W.  B.  86, 
L.  B.  6  Gh.  App.  22},  that,  after  making  the  first 
award,  the  umpire  was  functus  officio,  and  that  the 
second  award  was  therefore  llad;  but  that  the 
court  had  power,  under  section  10,  sub-section  1,  of 
the  Arbitration  Act,  1889,  to  remit  the  case  to  the 
umpire  for  reconsideration. — Stbikgbb  Aim  Biley's 
Abbitbation,  Bb,  Q.B.D.,  111 ;  [1901]  1  Q.  B.  105; 
70  L.  J.  Q.  B.  19. 

3.  Costs— Practice — Agreement  for  purchase  of  gas 
undertaking — Price  to  be  fixed  by  arbUration — AgreS" 
ment  to  pay  costs,  charges,  and  expenses  **tobe  taxed  '* 
— Taxation  by  mcuter— Jurisdiction  to  review. — By 
an  agreement,  confirmed  by  a  private  Act,  a  district 
council  agreed  to  purchase  tne  undertaking  of  a 
gas  company  at  a  price  to  be  fixed  by  arbitratioO| 
and  it  was  provided  that  the  agreement  should  be 
*'  deemed  a  *  submission  *  within  the  meaning  of  the 
Arbitration  Act,  1889." 

The  council  also  agreed  to  pay  **  all  the  costs, 
charf;es,  and  expenses  of  the  company  preliminary 
and  mcidental  to  the  negotiation  for  the  sale  and 
the  said  arbitration,  the  same  to  be  taxed  in  case 
the  parties  difiPer." 

An  award  was  made  which  did  not  deal  with 
costs.  The  costs  were  taxed  by  a  master,  who 
allowed  costs  upon  a  scale  lower  than  the  soale  as 
between  solicitor  and  cUeut.  A  judge  at  chambers 
ordered  a  review  of  taxation. 

Held,  that  there  was  jurisdiction  to  review  the 
taxation  of  the  master ;  and  that  the  company  was 
entitied  to  costs  as  between  solicitor  und  client. — 
Malyebiy  Ubbak  CoimoiL  v.  Malyebn  Link 
Gas  Co.,  CA.;  83  L.  T.  326. 

Bee  al«o  Contract,  3. 

BANKBB: 

1.  Account  current — Mortgage — Power  of  sale — 
Closing  if  account  — A  customer  mortgaged  to  his 
bankers  a  policy  of  assurance  on  his  Ufe  to  secure 
the  amount  owing  by  him  to  the  bank  from  time 
to  time  in  aooount  currebt.  Tlie  mortgage  pro- 
vided that  the  statutory  power  of  sale  should  be 
f  xerdsable  by  the  bank  if  {inter  alia)  the  customer 
made  default  in  payment  of  the  balance  due  on 
the  account  current  for  the  space  of  one  month 
after  the  account  current  haa  been  dosed.  The 
customer  got  into  di£BculUes,  and,  after  some 
correspondence  with  the  batik,  wrote  to  the  manager 
on  ihe  Oth  of  November,  1899,  informing  him  that 
there  had  been  a  meeting  of  his  creditors  and  a 
trusr^e  had  been  appointed.  By  a  deed  of  the  17th 
of  November  he  assured  all  his  r^al  aud  personal 
estate  to  the  trustee  for  the  benefit  of  nis  creditors. 
On  the  28th  of  November  notice  of  the  deed  was 
given  to  the  bank,  who,  on  the  18th  of  December, 
K>ld  the  policy  under  the  power. 

Held,  that,  though  the  bauk  had  not  itself  dosed 
the  account,  the  debtor's  letter  of  the  9th  of 
November  must  be  taken  to  have  amounted  to  a 
dosing  of  the  account  within  the  meaning  of  the 
dause  in  the  mortgage  deed;  and,  consequently, 
that  the  pow^r  of  sale  had  been  properl?  exerdsed 
by  tbe  bank. — Bbbby  v.  Halifax  Commbboial 
Banking  Go.,  Ch.D.  Kekewich,  J,,  164;  [1901]  1 
Ch.  188 ;  70  L.  J.  Ch.  85 ;  83  L.  T.  665. 

2.  Cheque— Crossed  cheque — Agents  to  collect — 
Holders  for  valvs—BiUs  of  Exchange  Act,  1882  (45 
&  46  Vict.  c.  61,  ss.  60,  S2—Bevenue  Act,  1883  (46  & 
47  Vict.  c.  55),  s.  17.— J.,  a  derk  of  the  plaintiff, 
stole  certam  die^ues  and  forged  tbe  endoraf  uieut 
thereon.    He  paid  them  into  his  accounts  at  the 


Bankruptcy* 


DIGEST. 


LWmUV  Bipotttf,  flcvt.  14.  not 
JBankruptcy,  8 


def Hiidiiiits'  bankf,  and  his  aocounts  were  at  onoe 
credited  with  them.  The  aocounta  were  sometimes 
in  credit  and  sometimes  oyerdrawn. 

The  stolen  cheques  were  paid  in  at  Yarioos  times 
over  a  period  of  some  four  years. 

The  cheques  were,  when  paid  in  by  J.,  (1)  drawn 
in  favour  of  G.  or  order  on  other  banks  and 
uiicrossed ;  (2)  drawn  in  favour  of  G.  or  bearer 
on  other  backs  and  uncrossed;  ^3}  drawn  on 
another  branch  of  the  defendants*  bank,  payable 
to  order,  and  uncrossed;  (4)  drawn  on  another 
branch   of    the    defendants'    bank   aud   crossed; 

(0)  drawn  on  other  banks,  crossed,  and  marked 
"not  negotiable'*;  (6)  drawn  to  ordex  on  other 
banks  and  crossed ;  (7)  drawn  to  b?arer  on  other 
banks  and  crossed. 

In  collecting  the  clieques  the  defendants  acted 
bond  fide  and  without  negligee  c*. 

Held,  that  the  defendants  received  all  the  cheques 
as  agents  to  collect  for  their  customer ;  that  as  to 

(1)  and  (2)  tbey  are  liable  for  the  conversion  of 
the  proceeds,  but  that  as  to  (3),  (4),  they  were 
protected  by  section  60  of  the  Bills  of  Exchange 
Act,  1882,  and  as  to  (5),  (6},  (7),  they  are  also  pro- 
tected by  section  82  of  the  same  Act. 

The  defendants  also  received,  crossed,  a  docu- 
ment addressed  to  a  banker,  stating :  **  Pay  to 

the  sum  named  below  on  presentation  of  the  sub- 
joined rec-ipt  duly  signed  and  dated."  ^ 

Held,  thtit  the  defendants  were  eniitled  to  the 
protection  of  section  82  of  the  Bills  of  Bxchange 
Act,  1882,  by  virtue  of  section  17  of  the  Revenue 
Act,  1883. 

Bankers  are  not  deprived  of  the  protection  of 
section  82  of  the  Bills  of  Exchange  Act,  1882,  by 
reason  of  crossirg,  for  the  purpose  of  collection, 
crossed  cheques  received  by  them. — Gobdok  v, 
London,  City,  and  Midland  Bank,  Q.B.D.  ; 
63L.  T.  762. 

3.  Principal  and  agent — Authority  of  agent — Con'^ 
sideration  moving  from  the  principal — Special  damage 
— Appeal  from  New  Zealand, — The  plamtiff*s  agent 
obtained  from  the  defendant  bank  a  promise  to  pay 
certain  cheques  drawn  by  the  plaintiff,  in  considera- 
tion of  his  depositing  with  it  a  store  warrant  in  lieu 
of  the  cash  which  the  plaintiff  had  instructed  him  to 
pay  to  the  credit  of  the  plaintiff's  aocount.  Toe  store 
warrant  belonged  to  the  plaintiff,  was  uoder 
pledge  to  the  afl;ent,  and  was  accepted  by  the  bank 
with  full  know^dge  of  the  circumstances. 

Held,  in  an  action  for  dishonouring  the  cheques, 
that  the  agent  in  substituting  the  deposit  for  oaah 
did  not  exceed  his  authority,  but  that  even  if  he 
had,  the  contract  was  complete,  for  there  was 
consideration  for  the  bank*s  promise.  The  deposit 
conferred  on  the  bank  some  right,  interest,  profit, 
or  benefit  within  the  legal  meaning  of  considera- 
tion; and  in  the  ctrcumsHances  it  could  not  be 
heard  to  say  th»t  that  consideration  did  not  move 
from  the  plaintiff. 

Held,  further,  that  evidence  of  special  damage — 
that  is,  of  plaintiff's  loss  of  custom  and  credit  from 
particular  individuals— ^was  wrongly  admitted; 
special  damafl^e  not  having  been  alleged — FuUiiNa 
V  Bank  of  New  Zealand,  P.C  ;  [1900]  A.  0.  677 ; 
69  L  J.  P.  0.  120. 

BANKRUPTCY:— 

\,  Act  of  bankruptcy — Assignment  of  property 
for  the  benefit  of  creditors  generally — Bankruptcy  Act, 
1883  (46  &  47  Vict.  c.  62).  s.  4,  sub-section  1  (a)— DeecZa 
of  Arrangement  Act,  1887  (50  &  51  Vict.  c.  67),  s.  19. 
— Where  the  act  of  bankruptcy  alleged  in  a  petition 
is  a  deed  of  assignment  for  the  benefit  of  creditors 
generally,  a  receiving  order  ought  not  to  be  made   ^ 


if  the  deed  relied  upon  is  for  the  b^aefit  of  tndt 
creditors  only.  The  expression  '*or«diun 
generally"  must  be  construed  to  meaa  ''ftU 
creditors."— Phillips,  Re,  Baeton,  Bx  pabu, 
Bkcy.,  16;  [1900]  2  a  B.  329;  69  L.  J,  0.  B. 
604  ;  82  L.  T.  691. 

2.  Act  of  bankruptcy— Transfer  of  whoU  ofatnii 
— ArrangeTntnt  for  payment  of  creditors — Bdaim 
back  of  trustee's  title— Bankruptcy  Act,  1883  (46  ft  47 
Vict.  c.  52),M.  4  (1)  (a)(c)  49.— In  December,  1899,8., 
a  publican,  owed  about  £3,000  to  trade  oreditocs ;  hii 
trade  premises  were  mortgaged  to  W.  &  Co.  h« 
lessors,  and  he  was  involvent.  It  was  ai^reed  that 
S.  should  surrender  his  le^s*,  that  W.  &  Go. 
should  release  the  mortgage  and  should  take  over 
the  stook-in-traie,  being  the  whole  of  S.'s  aneti, 
fi'r  £2,800 ;  this  sum  was  the  total  amount  of  a 
list  of  his  debts  furnished  by  S.  and  stated  to  be 
a  complete  list ;  a  cheque  for  £2,800  was  handed 
by  W.  &  Go.  to  B.,  who,  aocordinc  to  the 
arrangement,  immediately  indorsed  and  deliv«nd 
it  to  the  respondents,  who  proceeded  to  pay  tU 
the  debts  set  out  in  the  said  list  fomished  by  8. 
This  lirt  did  not  in  fact  oontain  all  the  orediion. 
The  arrangement  was  entered  into  honestly  sod 
without  anv  fraudulent  motive. 

A  reoeivmg  order  having  been  made  against  S. 
within  three  months  of  this  transaction,  the  tnutee 
sought  to  reaover  the  sum  of  £2,800  from  the 
respondents. 

Held,  that  the  transfer  by  S.  was  an  set  o! 
bankruptcy  as  necessarily  tending  to  defeat  the 
credicors  omitted  from  the  list,  and  as  aubstitoiing 
for  the  administration  of  the  estate  in  bankraptcj 
a  different  mode  of  administration. 

Also,  that  section  49  of  the  Bankruptcy  Act,  1863, 
does  not  protect  parents  made,  not  in  the 
ordinary  oourse  of  bnamess,  but  for  the  purposs  of 
doing  that  which  in  law  constitutes  an  aot  of 
bankruptcy,  and  that  the  present  tranaaotion  wsb 
therefore  not  protected  by  that  section. — Skabp, 
Be,  Gundey,  Bx  Pabte,  Bkcy. ;  83  L.  T.  416. 

3.  After-acquired  property-— Personal  earnings-' 
Interpleader — Wagering  contract — Money  deposited  « 
stakes — Stakes  daime  i  by  trustee  in  bankruptcy — (fe«- 
ing  Ads,  1845  (8  &  9  Vict.  c.  109),  «.  18 ;  1892  (55 
&  56  Vict.  c.  9),  s.  1— Bankruptcy  Act,  1883  (46  &  47 
Vict,  c  52).  ss.  44,  63 —The  defendant,  a  pro- 
fcBsional  billiard  player,  who  was  then  an  undii- 
charged  bankrupt,  agreed  to  play  a  matdi  si 
billiards  with  another  billiard  player  for  £100  i 
side,  and  each  party  deposited  that  amount  with 
stakeholders.  Tbe  defendant  won  the  match,  sod 
thereupon  both  the  defendant  and  the  plaintiff»  hii 
trustee  in  bsnkruptcy,  claimed  the  stakes.  The 
stakeholders  interpleaded ;  and,  the  money  having 
been  paid  into  court,  an  issue  was  directed  to  tzj 
whether  the  plaintiff  or  the  defendant  was  entitled 
to  the  money. 

Held  (varying  the  order  of  Plullimore,  J.,  [1899] 
2  Q.  B.  660),  that  the  plaintiff  was  entiUed  to  ths 
whole  of  the  money.— Shoolbeed  v.  BobekA 
OU. ;  [1900]  2  Q.  B.  497 ;  69  L.  J.  Q.  B.  800;  88 
L.  T.  37. 

4.  AgrecTnent  to  assign  bills  when  complded-^ 
Assignment  of  debt  by  bankrupt — Notice  of  th^  assign-^ 
meut — Order  and  disposition — Bankru^cy  Act,  1883 
(46  &  47  Vict.  c.  52),  ss.  43,  44.  49.— D.  earned  on 
bu*-iuess  as  a  coal  exporter.  In  January,  1900,  ha 
sold  a  cargo  of  coal  to  a  company  eairrying  on 
business  at  Athens.  D.  shipped  the  coal  to  the 
purchasers  and  forwarded  them  bills  of  ezohaoge 
for  the  price,  to  be  accepted  by  them  and  retonMO. 
D.  being  in  want  of  funds  to  meet  cheques  itJUsBg 
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dae,  on  the  Srd  of  February  arranged  with  the 
N.B.  Bank  they  should  pay  ttiese  cheques  on  their 
being  presented,  and  be  agreed  in  writing  that 
these  payments  should  be  against  the  bills  to  be 
accepted,  and  he  thereby  "undertook  to  hand  to 
the  N.E.  Back  the  aboTe-mentioned  bills  immedi- 
ately on  receipt."  On  the  3rd  of  March,  the  bills 
not  haying  aiiived,  D.  gave  to  the  N.l!.  Bank  a 
letter  addressed  by'him  to  the  company  in  Athens 
requesting  them  to  "  hand  the  bills  on  demand  to 
the  N.B.  Bank."  This  letter  the  bank  on  the  3rd 
of  March  forwarded  to  the  company,  indosed  in 
one  from  themselyes,  to  the  following  effect :  "  We 
shall  be  glad  if  you  will  post  direct  to  us  the  four 
bills  in  accordance  with  the  indosed  instructions." 
D.  committed  an  act  of  bankrupt  ty  on  the  3rd  of 
March,  before  giving  the  lett^  to  the  bank,  but 
the  bank  had  no  notice  of  an  act  of  bankruptcy 
till  the  6th  of  March. 

A  receiylng  order  was  subsequently  made  against 
D.,  and  his  trustee  in  bankruptcy  moved  for  a 
declaration  that  he  was  entitled  to  the  proceeds  of 
the  bills  as  being  property  in  the  order  and  dis- 
position of  the  bankrupt  within  section  44  of  the 
Bankruptcy  Act,  1883. 

Hdd,  that,  even  if  the  document  of  the  3rd  of 
February  only  amounted  to  an  assignment  of  the 
debt  and  not  of  the  bills,  yet  the  letters  of  the  3rd 
of  Mardi  constituted  a  luffident  notice  of  the 
assignment  to  prevent  the  operation  of  section  44. 
•^Dixov,  Bl,  Bkcy. ;  83  L.  T.  433. 

5.  Annulment — Payment  of  deMs  in  fuU^DUore- 
tion  to  refuse  annulment— Bankruptcy  Act,  1883  (46 
&  47  Viet,  c  52),  a.  35.— Where  a  bankrupt  has 
been  auilty  of  serious  misconduct  in  the  course  of 
the  bankruptcy,  the  court  will  refuse  to  annul  the 
adjudication,  even  though  the  bankrupt  has  paid 
his  debts  and  the  costs  of  the  bankruptcy  in  full. — 
Tatlob.  Bb,  Taylob.  Bx  fabte,  Bkcy.,  510; 
[1901]  1  Q.  B.  744;  70  L.  J.  K.  B.  531;  84  L  T. 
426. 

6.  Bankruptcy  notice — Final  judgment — Order  for 
revocation  of  patent— Bankruptcy  Act  1883,  (46  &  47 
Vict»  c.  52),  «.  4,  suh'section  1  (g)— Pafen<«,  Designs, 
and  Trade-Marks  Act,  1883  (46  &  47  Vict.  c.  57), 
8,  26. — An  order  of  the  Ghancery  Division  revoking 
a  patent,  with  costs,  imder  section  26  of  the  Parents, 
Designs,  and  Trade-Marks  Act,  1883,  is  not  a  fioal 
judgment  with'n  the  meaning  of  »eotion  4,  sub- 
section 1  {g),  of  the  Bankruptcy  Act,  1883,  and  a 
bankruptcy  no  ice  oaonot  be  founded  thereon. — 
OWBN,  Bb,  Bkcy..  379;  70  L.  J.  Q.  B.  92;  86  L.  T. 
572. 

7.  Bankruptcy  notice — Notice  of  suspension  of 
payment  under  section  4  (1)  (h)  of  the  Bankruptcy 
Act,  1883  (46  iJk  47  Vict.  c.  62) —Existence  of  debt  due 
to  petitioning  creditor  at  time  of  notice — Petition. — 
y.  T.  paid  £2,000  into  a  bank  to  the  use  of  S.  M., 
with  the  view  of  his  subsequently  becoming  a 
partner  of  8.  M.  on  the  Stodc  Esohange.  It  was 
agreed,  however,  that,  if  S.  M.  should  use  the  said 
sum  for  any  other  than  certain  specified  purposes, 
or  if  y.  T.  should  not  by  a  certain  speofied  day 
become  a  member  of  the  Stock  Bxobanee  and  enter 
thereupon  into  p%rtnersbip  with  S.  M.,  then  the 
said  sum  of  £2,000  should  be  repayable  1^  S.  M.  to 
y.  T.,  and  the  agreement  should  be  at  an  end. 
Prior  to  the  fulfilment  of  dther  of  these  two 
conditions,  S.  M.  was  "  hammered  *'  on  the  Stock 
Exchange,  and  informed  y.  T.  that  he  was  utterly 
penniless  and  unable  to  pay  his  debts. 

Hdd,  that,  inasmuch  as,  at  the  date  of  the 
information  in  question,  the  sum  of  £2,000  was  not 
then  doe  from  S.  M.  to  y.  T.  under  the  terms  of 


the  contract,  and  inasmuch  as  y.  T.  was  not  at 
that  date  in  a  position  to  sue  S.  M.  for  the  said  sum 
as  money  had  and  received,  there  was  no  debt  due 
at  that  date  from  S.  M.  to  y.  T.,  an^  y.  T.  was  not 
then  accordingly  a  creditor  of  S.  M.  within  the 
meaning  of  section  4  (1)  (A)  of  the  Bankruptcy  Act, 
]883.~Miu[«EB,  Bb,  Talbot,  Ex  pabtb,  O.A., 
65;  [1901]  1  Q.  B.  51 ;  70  L.  J.  Q.  B.  1 ;  83  L.  T. 
545. 

8.  Bankruptcy  notice  issued  by  trustee  in  bankruptcy 
of  judgment  creditor — **  Person  enHtled  to  enforce  a 
final  judgment'*— Bankruptcy  Act,  1883  (46  &  47 

Vict,  c  52),  s.  4,  sub-section  1  {gy—Bankruptcy  Act, 
1890  (53  ft  54  Vict.  c.  71).  s.  1—5.  8.  C,  1883,  ord. 
17,  r.  4;  ord.  42,  r.  23.— A  trustee  in  the  bank- 
ruptcy of  a  creditor  who  has  obtained  a  final 
judgment  may  not  issue  a  bankruptcy  notice 
agamst  the  judgment  debtor  until  he  has  obtained 
an  order  under  ord.  42,  r.  23,  dedaring  that  he  is 
entitied  to  issue  execution.  —  Glbmbbts,  Bb, 
Clbments,  Bx  pabtb,  Bkcy.,  176;  [1901]  1  Q.  B. 
260;  70  L.  J.  Q.  B.  58  ;  83  L.  T.  464. 

9.  Bill  of  sale— Bankruptcy  of  grantor— Costs  of 
preparation  and  redemption— Taxation— Jurisdiction 
—Solicitors  Act,  1843  (6  ft  7  Vict,  c  73,  s.  38— 
Bankruptcy  Act,  1883  (46  ft  47  Vict.  c.  52),  s.  102.— 
The  grantor  of  a  bill  of  sale  became  bankrupt  and 
the  grantee  having  sold  the  chattds  therein  com- 
prised, realized  a  sum  more  than  sufficient  to  dis- 
charge the  amount  secured  by  the  bill  of  sale.  By 
an  antecedent  agreement  the  grantor  was  liable  to 
pay  all  the  expenses  of  the  bill  of  sale,  and 
the  ffrantee  now  daimed  to  deduct  out  of  the  fund 
in  his  hands  his  solidtor's  costs  in  connection  with 
the  preparation  and  redemption  of  the  bill.  The 
official  receiver,  as  trustee,  having  paid  the  costs 
under  protest,  moved  in  the  bankruptcy  for  a 
dedaration  that  certain  heads  of  these  costs  could  not 
be  charged.  The  county  court  judge  hdd  that  he 
had  no  jurisdiction. 

Held,  on  apped,  that  the  court  having  jarisdio- 
tion  in  the  bankruptcy  had  a  discretionary  power 
under  the  Bankruptcy  Act,  1883,  s.  102,  to  tax 
the  costs  of  the  grantee's  solicitor,  and  that  the 
third  party  taxation  provided  bv  the  Solidtors 
Act,  1843,  s.  38,  did  not  exdude  this  diMsretionary 
jurisdiction.— FoBD,  Bb.  Official  Bbobivbb,  Ex 
pabte,  Bkcy.  ;  84  L.  T.  329. 

10.  Company — Fraudulent  preference — Companies 
Act,  1862  (25  ft  26  Vict.  c.  89),  s.  l^— Bankruptcy 
Act,  1883  (46  ft  47  Vict.  c.  52),  ss.  28  {repealed),  48. 
—Section  164  of  the  Companies  Act,  1862,  although 
it  uses  the  words  "  undue  or  fraudulent  preference,'* 
does  not  extend  the  operation  af  the  fraudulent 
preference  dause  (section  48)  of  the  Bankruptoy 
Act,  1883,  which  is  thereby  applied  to  companies 
being  wound  up  under  the  Companies  Acts. 

Within  three  months  before  the  commencement 
of  its  winding  up  a  company  was  indebted  to  H., 
and  was  to  the  knowledge  of  its  directors  unable  to 
pay  its  debts  as  they  became  due  from  its  own 
moneys.  The  chairman  of  its  directors  was  per- 
sonally liable  on  an  acceptance  of  the  company  for 
part  ox  tiie  debt  due  to  H.  In  pursuance  of  a  scheme 
resolved  upon  by  the  directors  with  the  very  object 
of  relieving  the  chairman  from  his  liability,  deben- 
tures of  &e  company  were  allotted  to  H.  as  a 
collateral  security  for  nis  debt. 

Hdd,  that  the  transaction  was  not  a  fraudulent 
preference,  and  that  the  debentures  were  valid. — 
Thb  Stbkottpbb  (Lihited),  Bb,  HASTDras 
Bbothbbb  v.  Thb  Stbnottpbb  (Limitbd).  Ch.D. 
CozenS'Hardy,  <7. ;  [1901]  1  Ch.  250;  70  L.  J.  Ch. 
94;  84L.  T.  149. 
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11.  Deed  of  arrangement^Ilegistratlonr^Foreign 
debtor— M^ohuiA  seqauntar  penoosan—Deeds  of 
Arrangement  Ad,  1887  (60  ft  61  Vict.  c.  67),  «.  6.— 
Tde  providon  pi  the  Deeds  of  Anangement  Aot, 
1887,  requiring  that  a  deed  of  arrangement  ahall  b^ 
Toid  unleei  registered  in  aooordance  with  the  Act 
does  not  apply  to  a  deed  executed  abroad  by  a 
foreign  debtor. 

Two  foreigners  trading  as  V.  ft  Co.,  having 
personal  property  situatecTin  England,  executed  in 
their  own  country  a  deed  assigning  all  their  pro- 
perty, wherever  situated,  to  a  trustee  for  tiie  benefit 
of  their  creditors.  The  deed  was  not  registered 
under  the  Deeds  of  Arrangement  Aot,  1887.  It  was 
good  and  unimpeachable  in  the  country  in  which  it 
was  made,  and  would  have  been  sufficient  to  pass 
property  according  to  Ensrlish  law  had  it  been  duly 
registered.  A  creditor  of  V.  ft  Co.,  having  obtained 
judgment  against  them,  issued  execution  against 
their  goods  in  England*  The  trustee  claimed  the 
goods. 

Held,  in  ap  interpleader  issue,  that  the  trustee 
was  entitled  to  the  goods  as  against  the  execution 
creditor.—DuLANBY  v.  Meeey.  K,B  2>.,  331 ;  [19011 
1  Q.  B.  636 ;  70  L.  J.  K.  B.  377  ;  84  L.  T.  166. 

12.  Deposit  of  securities  to  make  good  a  breach  of 
trust—Fraudulent  preference— Bankruptcy  Act,  1883 
(46  ft  47  Vict.  c.  52),  s.  48.— A  payment  by  a  bank- 
rupt trustee  to  his  cestui  que  trust,  made  with  a 
view  to  make  good  his  breach  of  trust,  is  not  a 
fraudulent  preference  within  section  48  of  the 
Bankruptcy  Act,  1883. 

Decision  of  Wright,  J.  (ante,  p.  280).  reversed.— 
Lakb,  Be,  Dter.  Bx  Paetk.  0  A.,  291 ;  [1901]  1 
Q.  B.  710 ;  70  L.  J.  K.  B.  390 ;  84  L.  T.  430. 

13.  Interpleader— Prop-rty  of  the  bankrupt  divisible 
among  his  creditors— Property  held  on  trust— Assign- 
ment for  the  benefit  of  creditors— Bight  of  an  assignee 
to  an  indemity  over  the  assets— Lien  passing  to  trustee 
in  bankruptcy— BanJcruf^  Act,  1883  (46  &  47  VicU 
c.  62),  s.  44.— The  assignee  of  a  business  under  a 
deed  of  assignment  for  the  benefit  of  creditors  who 
incurs  debts  in  carrying  on  the  business  has  a  right 
of  indenmi^  or  lien  over  the  assets  of  the  business 
which  on  hu  bankruptcy  would  pass  to  his  trustee. 

The  assignee  of  luch  a  business,  having  incurred 
debts  in  carrying  it  on,  became  bankrupt. 

Held,  that,  although  iiie  assets  of  the  business 
were  property  held  on  trust,  and  so,  by  virtue  of 
section  44  of  the  Bankruptcy  Act,  1883,  were  not 
divisible  among  his  creditors,  yet  the  trustee  of  the 
bankrupt  had  such  an  interest  in  them  as  to  entitle 
him  to  succeed  in  an  interpleader  issue  a^  against 
an  execution  creditor  who  had  obtained  judgment 
against  the  bankrupt. — jENKiNas  v  Mathbe. 
Q.B.D,  496;  [1901]  1  Q  B.  108;  70  L  J.  Q.  B. 
63 ;  83  L  T.  606. 

14.  Landlord  and  tenant— Lease— Covenant  not  to 
assign — Proviso  for  re-entry  on  bankruptcy  i»r  breach 
of  covenant— Becnviug  order  and  adjudication  on 
lessee's  own  application— Forfeiture— Peaceable  re- 
entry by  lessor— Notice— Belief— Conveyancing  Act, 
1881,  a.  14,  sub-sections  1,  2,  6— Conveyancing  Act, 
1892  (56  &  66  Vid.  c.  Isy-Bankruptcy  Bules,  1886. 
r.  190.—The  filing  by  a  debtor  of  his  own  petitionand 
his  applicatiou  to  ba  nd  judged  bankrupt,  followed  by 
receivmg  order  and  adjudication,  does  not  constitute 
a  breach  of  a  covenant  in  a  lease  not  1 1  assign  the 
demised  premises.— Bioas,  Be.  Teustke,  The,  Ex 
PAETE,  Bkcy.,  624;  [1901]  2  K.  B.  16;  17  L.  J. 
K.  B.  641 ;  84  L.  T.  428. 

16.  Landlord  and  tenant — Bent  guaranteed  by  third 
party— Bankruptcy  of  lessee— Disclaimer  of  lease  by 


trustee — Liability  of  surety  aft  r  date  of  diedaimer— 
Bankruptcy  Ad,  1883,  «.  66  (2).— Where  a  lessee  for 
a  term  of  yeurt  becomes  bankrupt,  and  his  tmstse 
disclaims  tlie  lea«e  under  section  bb  of  the  Baiik- 
rnptcy  Act,  1883,  the  term,  as  between  the  leaor 
and  the  lessee,  is  put  an  end  to ;  and,  therefore,  a 
surety  for  the  payment  of  the  rent  under  the  leaw 
is  released  from  his  liability  under  the  guarantee  as 
and  from  the  dat4  of  the  disclaimer,  there  being  no 
rent  due  from  the  lessee  after  that  date.— Stajcst 
v.  Hill.  C.A.,  390;  [1901]  1  aB.  660;  70  L.  J. 
Z.  B.  436 ;  84  L.  T.  410 

1 6  Leau  — y|  ssignment — M  -rtgage  by  suh-demise— 
Bankrupt  assignee  —  Disclaimer  —  Vesting  order — 
Exdusion — Application  by  lessor — Bankruptcy  Act, 
1883  (46  &  47  Vid.  c  62).  s.  65,  sub-section  6;.— 
Where  the  trustee  in  bankruptcy  of  an  assigiiee  ol 
a  le»8e  has  dindaimed  the  lease  which  the  bazJaupt 
hod  mortgaged  by  a  sub-demise,  the  original  lesra 
is,  under  section  66  of  the  Bankruptcy  Act,  1883. 
entitled,  notwithstanding  the  solveucy  of  the 
original  lessee,  to  apply  to  the  court  for  aa  order 
vesting  the  property  iu  the  mortgagee  subject  to 
the  same  liabilities  as  the  bankrupt  was  subject  to 
uoder  the  original  lease  at  the  date  when  the 
bsnkruptcy  petition  was  filed,  and  if  the  mortgagee 
doclines  to  accept  such  an  order  he  will  be  exolDded 
fr  >m  all  interest  in  aod  security  upon  the  property. 
— Bakbe,  Be,  Ltjpton,  Bx  paetk,  C.A.,  691. 

17.  Partnership — Equitable  assignment  of  ddft  — 
Bankruptcy  of  continuing  partner — Order  or  dts- 
p€)sition — True  owner — Bankruptcy  Ad,  1883  (46  & 
47  Vid.  c.  62),  s,  44.— G.  and  S.  trad«Hl  in  partner- 
8  dip,  and  iu  the  course  of  business  lent  money  to  B. 
In  1894  the  partnership  was  dissolved  by  deed, 
whereby  the  assets  of  the  partnership  were  afsigaed 
to  C,  who  agreed  to  pay  over  to  8.  one  fifth  part 
of  any  money  which  he  might  receive  from  B.  in 
respect  to  B.'s  debt  to  the  firm.  In  1898  G.  bacame 
bankrupt.  8.  gave  no  notice  to  B.  of  his  interest 
in  the  debt  due  from  B.  to  the  firm  under  his  agree- 
ment with  G.  Iu  1 900  the  trustee  in  G.  's  bankruptcy 
received  from  B.  £160  m  settlement  of  B.'8  debt. 
8.  now  claimed  to  recover  one-  fifth  of  this  sum  from 
the  trustee. 

Held,  that  the  agreement  between  O.  and  8. 
amounted  to  a  valid  equitable  assiffnment  to  S.,  but 
that  8.  was  the  "  true  owner  "  of  the  share  aasigoed 
to  him,  which,  however,  was  iu  the  order  or  dis- 
poiition  of  the  bankrupt  with  his  content,  within 
section  44  of  the  Banlmiptcy  Act,  1883,  and  that 
he  therefore  could  not  recover  from  the  trustee.— 
Geouoh,  Be,  8mith,  Bx  paetb,  Bkoy, ;  83  L.  T. 
746. 

18.  Pdition  —  Receiving  order  —  Fraud  —  *' Suffl* 
cient  cause  "—Bankruptcy  Ad,  1883  (46  ft  47  Vict,  c 
62),  s.  7,  sub-section  3.— Iu  July,  1899,  tbe  debtor 
proposed  to  pay  his  creditors  a  composition  of  lOs. 
in  the  pound.  Gill,  one  of  the  creditors,  refused 
to  accept  the  composition  unless  the  debtor  gave 
him  a  promissory  note  for  the  bslance  of  his  debt. 
The  composition  fell  through,  and  in  August.  1900, 
Qih  and  8utcliffe  presented  a  joint  petition  against 
the  debtor. 

Held,  that  the  conduct  of  Gill  with  reference  to 
the  proposed  composition  constituted  "sufficient 
cause  "  why  no  order  ought  to  be  made,  aud  die- 
missed  the  petition. 

Decision  of  the  Divisional  Gourt  (Wright  and 
Phillimore,  JJ.),  ante,  p.  141,  reversed. — Shaw,  Be, 
Gill,  Bx  paete,  C.A,,  264 ;  83  L.  T.  764. 

19  Pstition  by  company— Officer  of  the  company- 
Amendment— Bankruptcy  Ad,  1883  (46  ft  47  VicL  c 
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52),  «.  148. — Lx^j  person  hondfide  cho6€Q  by  a  oom- 
pany  to  be  their  agent  for  tbe  presentation  of  a 
baokmptoy  petition  becomes  an  offioer  for  that 
pomse. 

Where,  therefore,  the  person  so  nominated  is  only 
a  olerk,  and  not  in  any  ordinary  sense  an  offioer 
of  the  company,  he  thereby  becomes  sufficiently 
for  the  pm^poses  of  section  148  of  the  Bankrupted 
Act,  1883,  an  officer  of  the  company  to  present  the 
petition,  although  his  appointment  under  the  seal 
of  the  company  was  oi^y  made  subsequently  to 
the  presentation  of  the  petition. — Tomkihs,  Bb, 
C.A.,  294 ;  [1901]  1  Q.  B.  476;  70  L.  J.  a  B.  223 ; 
84  1m  T.  341. 

20.  Practice — Costa — Appeal — Security  for  costs — 
Bankruptcy  Act,  1883  (46  &  47  Vict.  c.  62)^Qeneral 
Bules,  1886, 1890,  r.  131.— The  deposit  of  £20  which 
an  intending  appellant  is  requir^  by  Bankruptcy 
rule  131  to  lodge  in  the  Hieh  CSourt  as  security  for 
the  cost  of  his  appeal  may  be  applied  to  satisfy  the 
costs  of  an  uneuccessful  application  to  diminish  or 
di»p«iise  with  such  seiuri^,  as  well  as  to  the  costs 
of  the  actual  appeal.— Child,  Be.  Chiu),  Ex 
PAKTB,  Bkcy,,  447 ;  84  L.  T.  326. 

21.  Pra^ice— -Receiving  order — Foreigner  resident 
abroad  huJt  trading  in  England — Jurisdiction — 
**  Debtor  *' — Assignment  executed  abroad  for  benefit  of 
creditors  generally — Notice  of  suspension  of  payment — 
Receiving  order^ Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  62),  «.  4,  sub-section  1  (o),  (A) ;  s.  6.  sub-section  1 
(<2). — The  Oourt  of  Bankruptcy  has  no  jurisdiction  to 
make  a  receiving  order  against  a  foreigner  resident 
abroad  who,  without  comiDg  into  the  jurisdic  Jon, 
has  in  this  country  had  a  place  of  business,  con- 
tracted debts,  and  acquired  assets,  and  hai  executed 
abroad  an  assignment  of  his  property  for  the  benefit 
of  his  creditors  generally.  Such  a  person  is  not 
a  '*  debtor  "  wi&n  tbe  meaniog  of  the  Bcmkruptoy 
Act,  1883,  s.  6,  sub-section  1  {d). 

Decision  of  Court  of  Appeal,  reported  as  In  re 
A,  B.  &  Co.,  [1900]  1  Q.  B.  541,  affinned.— CooKE 
V.  VOGELBB.  H.L. ;  [1901]  A.  C.  102 ;  70  L  J.  a  B. 
181 ;  84  L  T.  10. 

22.  Practice — Receiving  order — Stay  of  proceedings 
— Appeal  —  Service  of  notice  of  appeal  —  **  Parties 
directly  affected  by"—R.  8.  C,  1883,  ord.  58,  r.  2— 
Bankruptcy  Rules,  1886,  r.  134.— A  recdviDg  order 
having  been  made  against  a  debtor  upon  a  creditor's 
petition,  the  registrar,  on  the  application  of  the 
debtor,  supported  by  the  majority  of  persons  claim- 
ing to  be  creditors,  including  the  petitioniug 
oreditor,  stayed  the  issue  of  advertisements  and  all 
proceediogs  under  the  receiving  order  for  a  limited 
period.  The  official  receiver  appealed  against  tbe 
stay,  the  debtor  alone  being  served  with  notice  of 
theappeaL 

Held,  that  the  notice  of  appeal  must  be  served 
also  on  the  petitioning  oreditor  as  being  a  party 
*'  directly  affected  by  the  appeal  '*  under  R.  8.  C, 
1883,  ord.  58,  r.  2  (applied  to  bankruptcy  appeals 
by  rule  134  of  the  Bankruptcy  Bules,  1886),  but  not 
ou  any  othfr  of  th^  alleged  creoitots  — Debtob,  A, 
Be,  a  a.  ;  [1901]  2  K.  B.  354;  70  L.  J.  K.  B.  699; 
84  L.  T.  666. 

23.  Practice— Summary  case — Reltase  of  trustee — 
Subsequent  assets — Right  of  creditors  to  appoint  new 
trustee— Bankruptcy  Act,  1883  (46  &  47  Via.  c.  52), 
ss,  82,  121 — Bankruptcy  Discharge  and  Closure  Act, 
1887  (50  &51  Vict.  c.  66),  s.  6,  sub-section  2.— Where 
a  bankrupt's  estate  is  administered  in  a  summary 
manner  under  section  121  of  the  Bankruptcy  Act, 
1883,  tbe  official  receiver  is  to  bo  the  trustee  in  t^e 
bankruptcy,  and  after  he  has  obtained  his  release  vs 


such  trustee  he  stUl  remains  an  ex  officio  ttuitee  by 
virtue  of  section  82,  sub-section  4,  of  the  same  Acii 
The  creditors,  therefore,  have  no  power  to  appomt 
a  new  trustee  after  the  official  receiver's  rdease 
because  there  is  no  vacancy  in  the  office.— Leaoh, 
Be,  Babjteb,  Ex  parte,  Bkq/.,  76  ;  [1900]  2  Q.  B. 
649 ;  69  L.  J.  Q.  B.  931 ;  83  L.  T.  222. 

24.  Practice— Withdrawal  of  proof— Bankruptcy 
Act,  1883  f46  &  47  Vict.  c.  52),  Sched.  1I.--A 
creditor  vrill  not  be  allowed  to  withdraw  his  proof 
otherwise  than  unconditionally  while  a  motion  is 
pending  to  expunge  such  proof. — Qulblk,  Be, 
BUENOS  Atbbs  Bailway,  Ex  parte,  Bkcy.,  528 ; 
[1901]  1  a  B.  655 ;  70  L.  J.  a  B.  259  ;  84  L.  T. 
208. 

25.  Property  of  bankrttpt — Undischarged  bankrupt 
carrying  on  business — Knowledge  of  the  trusiee — 
Second  adjvdioation— Profits  of  business— 'RigJd  of 
trustee  in  second  bankruptcy — Costs — Bankruptcy  Ad, 
1883  (46  &  47  Vict,  c  52),  ss.  44,  54.— Where  an 
undischarged  bankrupt  carries  on  business  with  the 
knowledge  of  the  trustee  for  tiie  time  being,  and 
subsequently  while  still  undischarged  Is  again 
adjudicated  a  bankrupt,  the  present  trustee  in  the 
first  bankruptcy  (though  not  aware  of  the  trading) 
is  not  entitled  to  the  proceeds  of  the  business, 
carried  on  with  the  knowledge  of  his  predecessor, 
against  the  trustee  in  the  second  bankruptov. 

Troughtan  v.  Oitley  (Amb.  629)  and  Tucker  v. 
Hemaman  (4  D.  M.  &  G.  395)  followed. 

The  fund  in  dispute  haviog  been  acquired  under 
circumstances  wluch  themselves  necessitated  in- 
vestigatioii,  the  costs  of  both  trustees  ordered  to  be 
paid  thereout.— BuEE,  Bfl,  Panitell,  Bx  parte, 
Bkcy. ;  84  L.  T.  327. 

26.  Property  passing  to  trustee— Right  of  action — 
Action  for  personal  tort  and  injury  to  goods — Bank' 
ruptcy  Act,  1883  (46  &  47  Vict.  c.  52),  ss.  44,  168.— 
The  action  was  for  trespass  and  conversion  of  the 
plaintiff's  goods,  and  damages  were  also  claimed 
for  the  personal  annoyance  caused  thereby  to  the 
plaintiff.  After  the  cause  was  entered  for  trial  the 
plaintiff  became  bankrupt,  and,  on  the  application 
of  the  defendants,  before  the  jury  were  sworn, 
Grantham,  J.,  stayed  all  proceedings  in  the  action, 
on  the  ground  that  the  causes  of  action  had  vested 
in  the  trustee  in  the  bankruptcy.  The  trustee  did 
not  desire  to  continue  the  action.  The  bankrupt 
appealed. 

Held,  that  this  action  was  one  in  which,  to  use 
'  the  words  of  Cress  well,  J.,  in  Beckham  v.  Drake, 
2  H.  L.  C.  579,  at  p.  613,  **  the  primary  personal 
injury  to  the  bankrupt  is  the  principal  and  essential 
cause  of  action,"  and  thougti  the  facts,  so  te  as 
one  could  surmise  them  from  the  pltadings  aud  the 
materials  before  Grantham,  J.,  made  "vindic- 
tive **  damages  in  the  popular  sense  improbable,  the 
court  would  not  be  justified  in  interfering  with  the 
plaintiff's  right  to  have  the  stay  of  proceedings 
removed,  if  the  cause  of  action  was  in  point  of 
law  vested  in  him,  notwithstanding  his  bankruptcy. 
—Boss  V,  Bugkbtt,  C.A.;  [1901]  2  K.  a.  449;  70 
L.  J.  K.  B.  736 ;  84  L.  T.  670. 

27.  Receiving  order — Judgment  debt — (htaraniy — 
Release  of  co-guararUor — Rdease  of  debt — Agreement 
not  to  sue. — The  release  of  one  co-guarantor  operates 
as  a  reltase  of  the  other  co-guarantors,  notwith- 
standing that  the  contractual  liability  has  passed 
into  a  judgment 

The  difference  as  regards  co-debtors  between  the 
release  of  a  debt  and  the  release  of  liability  to  be 
sued,  considered  and  explained. 

Ex  parte  Good,  In  re  Armitage,  25  W.  B.  422,  5 
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Oh.  D.  46,  distioguithed.— B  W.  L  ,  Bb,  O.A.,  642 ; 
70  L.  J.  K.  B.  810. 

28.  Reputed  ownership -^Bill  of  sale — Grantor 
licensed  victualler — Mortjagees  in  poaaession  of  pre- 
tniBes — Oooda  in  po8se$sion  of  debtor  in  his  trade  or 
husineas-^Bankruptcy  Act,  1883  (46  &  47  Vict,  c.  52), 
a.  44. — A  debtor  wm  lessee  of  three  paUic-honseB ; 
the  lioeDoe  of  ooe  was  in  his  name,  that  of  the  other 
two  in  the  names  of  nominees  of  his.  He  granted 
a  bill  of  sale  over  trade  n^ensils  and  equipment  in 
and  npon  the  three  public -houses.  At  the  oom- 
mencement  of  the  bankruptoy  the  mortgagees  of 
the  houses  had  entered,  and  had  appointed  managers 
who  were  oarryfnff  on  the  business,  but  they  allowed 
the  debtor  to  reside  at  the  house  of  whidi  he  held 
the  licence.  The  goods  in  the  bill  of  sale  remained 
on  the  premises ;  there  was  no  default  under  the 
bill  of  Side. 

Held,  that  the  goods  at  all  three  houses  were  at 
the  commencement  of  the  bankruptcy  in  the  poases- 
sion  of  tbe  bankrapt  in  his  trade  or  business  wit  bin 
section  44  of  the  Bankruptcy  Act,  and  that  they 
passed  to  the  trustee  as  part  of  tbe  banlorupt's 
property  divisible  among  his  creditors. — ^Elliott, 
Bb,  BJdy. ;  84  L.  T.  32d. 

29.  Rescission  of  receiving  order— Debtor* $  petition 
— Abuse  of  process  of  the  court— Bankruptcy  Act, 
1883  (46  &  47  VicL  c.  52),  s.  8.— Where  a  receiving 
order  has  been  made  upon  a  debtor's  petition,  the 
court  may  rescind  such  receiviog  order  upon  proof 
that  the  presentation  of  tbe  petition  was  an  abuse 
by  the  debtor  of  the  process  of  the  court. 

In  re  Painter,  43  W.  B.  144.  [1896]  1  Q.  B.  85. 
distinguishfd. — Bbtts,  Be,  Official  Bboeiyeb, 
Bx  PABTB,  Bkcy.,  447  ;  [1901]  1  Q.  B.  39 ;  70  L.  J. 
a  B.  511 ;  84  L.  T.  427. 

30.  Secured  creditors — Security  on  property  repre^ 
senied  by  debtor  to  be  that  of  his  wife  —Bight  of  proof 
—Banhruptcy  Act,  1883  (46  &  47  Vict  c.  52),  m.  39, 
168,  and  Schedule  IL,  r,  9.— 0.  in  1898  owed  a  con- 
siderable sum  to  P.  &  Oo.  for  goods  supplied  and 
for  money  lent.  In  August,  1898,  P  ft  Oo.  agreed  to 
advance  to  0.  a  further  sum  of  £2,000.  As  security 
for  this  advance  it  was  arranged  that  O.'s  wife 
should  mortgage  to  P.  &  Oo.  a  property  called  the 

'  Yacht  Tavern ;  0.  represented  to  P.  &  Oo.  that  this 
was  his  wife's  separate  propetty,  and  that  it  had 
been  bought  exclusively  with  her  own  money.  On 
tbe  6(h  of  September,  1898,  the  mortgage  was  exe- 
cuted, 0.  joining  therein.  0.  subsequently  became 
bankrupt,  and  the  trustee  in  his  bankruptcy  ob- 
tained an  order  from  the  court  declaring  tiliat  the 
Tacht  Tavern  was  part  of  his  estate,  and  that  his 
wife  was  merely  his  nominee. 

P.  ft  Oo.  having  sold  the  Yaoht  Tavern  under  the 
powers  in  the  mortgtgo,  sought  to  prove  against 
O.'s  estate  for  the  full  amount  of  their  debt,  without 
giving  credit  for  the  amount  realized  by  the  sale, 
arguing  that  the  trustee  was  estopped  from  deny- 
ing that  the  Yacht  Tavern  was  the  separate 
property  of  the  wife. 

Meld,  that  there  was  no  ftuoh  estoppel  agaiost 
the  trustee,  and  that  P.  &  Oo.  could  prove  against 
O.'s  estate  only  for  the  balance  of  their  debt,  after 
giving  credit  for  thel  amount  realized  by  the  sale 
of  the  security.— OooKSEY,  Be,  Pobtal,  Exfabte, 
Bkcy. ;  83  L.  T.  435. 

31.  Ship— Mortgage — Act  of  bankruptcy  before 
mortgage— Merchant  Shipping  Act,  1894,  s.  36— 
Bankruptcy  Act,  1883,  m.  43,  44,  49.— Where  a 
mortgage  is  granted  en  a  ship  after  the  mortgagor 
has  committed  an  act  of  bankruptcy,  in  respect  of 
which  he  Is  subsequently  adjudicated  a  bankrupt, 


the  mortg«ge  is  protected  by  section  49  ol  tibs 
Bankruptcy  Act  if  the  mortgagee  had  no  notios  of 
the  act  of  bankruptcy  at  the  date  of  the  mortg«gs, 
notwithftanding  tiie  f  Act  that  the  ship  mmaiiu  ia 
the  possession  of  the  mortgagor  up  to  the  date  of 
the  reonviog  order.—"  Buby,"  Thb,  P.D.AAd  D,; 

83  L.  T.  438. 

32.  Trading  under  aesumed  wtme — Mortgage  of 
freehold  property — Second  bankruptcy — Bights  of 
trustees  and  mortgagees — Vesting  order — AnmUmeniof 
bankruptcy— Bankruptcy  Act,  1883  (46  ft  47  Viet,  c 
25),  s,  35.— An  uudischarged  bankrupt  startrd 
bunness  under  an  assumed  name,  acquired  f  r*^hoid 
property ,  and  mortgaged  it  in  that  name.  A  second 
receiving  order  waa  made,  tiie  assets  being  the  equity 
redemption  of  the  property,  and  personal  property  d 
which  realized  £113.  Subsequently  the  identity  cf 
the  bankrupt  was  discovered. 

On  motion  it  was  ordered  that  the  mortgaged 
property  should  vest  in  the  mortgagees  upou  the 
registrar  being  satisfied  that  all  the  debts  in  the 
first  bankruptcy,  with  all  costs  and  expenses,  had 
been  paid  in  full;  the  £113  to  be  applied  towards 
payment  of  the  debts.— Adib,  Bb,  Bushfobth,  Bx 
PABTB,  Bkcy. ;  84  L.  T.  508. 

33.  Vendor  and  purchaser — Contract  for  sale— 
Leaseholds  —  Disclaimer  of  contract  —  Bankruptof 
Act,  1883  (46  ft  47  Vict.  c.  52},  s.  55.— A  trustee 
in  t>ankruptcy  cannot  disclaim  a  contract  for 
the  sale  of  leaseholds  entered  into  by  the 
bankrupt  before  the  bankruptcy  unless  he  also  dis- 
claims the  leaseholds.- Bastablb,  Bb.  Tbttsteb, 
Thb.  Bx  pabtb,  C.-4.,561 ;  70  L.  J.  K.  B.  784; 

84  L.  T.  825. 

34.  Voluntary  settlements  of  policies  of  life  assurance 
— Payment  of  premiums  of  settled  policies  within  U^ 
years  of  bankruptcy — Bankruptcy  Act,  1883  (46  ft  47 
Vict,  c  52),  «.  47. — Although  circumstances  might 
ea*ily  arise  in  which  moneys  paid  within  ten  y<M 
of  bankruptcy  for  the  purpose  of  effectinff  a  poUey 
of  assurance  which  is  taken  out  and  setUed  within 
that  period  might  constitute  a  settlement  withm 
the  meaning  of  section  47  of  the  Bankruptcy  Ait, 
1883,  yet,  where  the  policy  has  been  taken  out  and 
settled  at  a  period  more  remote  than  ten  years  £roin 
the  date  of  the  settlor's  bankraptoy,  the  premiums 
subsequently  voluntarily  paid  by  the  settlor  within 
the  said  ten  years  in  order  to  keep  alive  the  policy 
do  not  constitute  such  a  settlement. 

No  proportionate  part  of  the  moneys  ultimately 
payable  under  a  policy  of  assurance  is  represented 
by  tbe  payment  of  any  particular  pn^mium. 

Decisioa  of  Wright,  J.  (44  Solicitobs'  Joubbai, 
451,  82  L.  T.  Bep.  623, 48  W.  B.  Dig.  21),  reversed. 
— Habbisov,  Bb,  Whinnbt,  Ex  pabtb,  C.A.,  2; 
[1900]  2  Q.  B.  7 10 ;  69  L.  J.  Q.  B.  942 ;  83  L.  T.  189. 

35.  Will  —  Determinate  life  intertet  —  Would 
become  vested  in  some  other  person  ^Vesting  of 
bankrupts  property  in  trustee  in  bankruptcy— 
Relation  back  to  axA  of  bankruptcy — Bankruplqi 
Act,  1883  (46  ft  47  Viet.  c.  62),  m.  48,  44  (I). 
54  (2).— By  his  will,  J.  G.,  who  died  in  1858 
gave  a  sharo  of  his  residue  upon  trust  to  permit 
H.  G.  to  receive  the  income  until  he  should  do,  or 
omit  to  do,  or  should  suffer  to  be  done,  any  ai 
whereby  the  same,  if  payable  to  himself,  woold 
become  vested  in  some  other  person,  and,  o  i  the 
determination  of  the  interest  so  given  to  H.  Ot 
upon  other  trusts.  A  bankruptcy  notice  wh'oh 
was  served  on  H.  G.  expired  on  the  8th  of  Joly, 
1900,  without  his  havius  complied  with  iL  Ob  the 
17th  of  August  a  receiviog  order  waa  made,  and  on 
the  1st  of  October  H.  G.  was  adjudicated  banknqpt. 
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▲  dividend  was  payable  on  the  6th  of  October  for 
the  quarter— 5th  of  July  to  the  5Ui  of  October; 
and  the  qaestion  was,  Who  was  entitled  to  the 
apportioned  part  from  the  8th  of  Jaly,  the  date  of 
the  act  of  b^nkraptoy,  to  tbe  Ist  of  October,  the 
date  of  the  adjudication.  It  was  admitted  that  the 
Apportionment  Act  applied. 

Held,  that,  inasmuob  as  the  dividend,  if  it  had 
been  payable  before  the  adjadicaTion,  would  have 
vested  in  the  applicant  the  trustee  of  the  will,  to  be 
dealt  with  aocoidiog  to  the  will  by  reason  of  H.  G. 
— on  the  8th  of  July — omittiog  to  comply  with  the 
bankruptcy  notice,  and  the  same  was  true  of  all 
dtftily  apportioned  parts  of  the  dividend,  therefore 
the  applicant  was  entitled  to  an  apportioned  part  of 
the  dividend  as  from  the  8th  of  July.— Montetiobb 
v.  Gtjbdalla,  Ch,D.  BucJdey,  /.,  269;  [1901]  1 
Ch.  435 ;  70  li.  J.  Ob.  180 ;  83  L.  T.  735. 

See  also  Oompany,  1,  3,  44.  45 ;  Married  Woman, 
1,2;  Settlement,  6 ;  Stock  Ezohaoge,  1 ;  Vendor 
and  Purchaser,  1. 

BASTABDY:— 

1.  Order  of  quarter  aeaaions  quashing  affiliation 
order — Suhaequfnt  action  far  seduction  by  mother — 
Estoppel, — The  fact  that  an  affiliation  order  made 
(on  the  application  of  a  ffirl  who  was  th«t  mother  of 
an  illegitiuiate^child)  by  jastices  againbtthe  putatty<i 
father  has  been  quashtd  on  appeal  to  quarter 
sessions,  does  not  raise  an  estoppel  as  agaiuitt  such 
girl's  mother  in  an  action  claiming  damages  for  the 
seduction  of  the  girl. 

Heg.  ▼.  Qlf/nne,  20  W.  B.  94.  L.  B.  7  a  B.  16. 
considered  and  distioguished.  —  Anderson  v. 
COLLINSON,  K.B.D.,  616;  [1901]  2  K.  B.  107;  70 
L.  J.  E.  B,  626 ;  84  L.  T.  465. 

2.  Summons  against  putative  father  —  Married 
tooman  living  with  her  husband — Bastardy  Laws 
Amendment  Ad,  1872  (35  &  36  Vict.  c.  65),  «.  3  — 
A  married  woman  is  not  entitled  to  a  bastardy 
summons  against  the  putative  father  of  a  bastard 
child  born  to  her  during  wedlock  if,  at  the  time  of 
her  application,  she  is  uviog  with  her  husband. — 
Jones  v.  Davies,  0  B.D.,  136;  [1901]  1  Q.  B.  118; 
70L.  J.  Q.  B.  38;  83  L.  T.  412. 

BILL  of  BXOHANGE.— ^ee  Banker,  2. 

BILL  of  SALE:— 

1.  Begistration — Absolute  bill  of  sale — Non^renewal 
of  registration — Bill  of  sale  given  by  grantee  of  first 
bill  of  sale — Subsequent  execution  against  grantor  of 
first  bill  of  sale — Apparent  possession — Bills  of  Sale 
Act,  1878  (41  &  42  Vict,  c  31).  ss.  8,  11.— In  1893 
the  defendant,  by  an  absolute  bill  of  sale,  assigned 
the  furniture  in  the  bouse  in  which  he  rerided,  and 
of  which  be  was  the  tenant,  to  a  person  wbo  also 
resided  in  tbe  same  house.  This  biil  o(  sa'e  was 
duly  registered,  but  the  registration  was  not 
renewed.  In  November,  1900,  the  grantee  gave  a 
bill  of  sale  of  the  furniture  to  the  claimant  to  secure 
an  advance,  and  this  bill  of  sale  was  duly 
registf red.  Subsequently  the  furniture,  which  had 
remained  at  the  same  home  where  the  defendant 
and  the  grantee  of  the  first  bill  of  f  ale  resided,  was 
seized  in  execution  of  a  judgment  recovered  by 
the  plaintifp  against  the  deteodant,  and  was  claimed 
by  tiie  claimant  under  his  bill  of  sale.  Upon  an 
interpleader  issue. 

Held,  that,  as  there  was  no  execution  creditor  of 
the  defendant  in  existence  at  the  time  when  the 
bill  of  sale  to  the  daimai.t  was  given,  so  as  to  avoid 
the  first  bill  of  sale  under  section  8  of  the  Bills  of 
Sale  Act,  1878,  the  claimant's  title  to  the  furniture 
was  valid.— Antoniada  v.  Smith,  C.A,,  693. 


2.  Statutory  form — True  ownership — Two  grantors 
— Chattels  belonging  to  each  grantor  in  severalty  ^BiUs 
of  Sale  ^c«(1878)  Amendment  Act,  1882  (45  ft  46 
Vict,  c  43),  S8.  5,  7,  9.— A  bill  of  sale  by  WAy  of 
security  for  the  payment  of  money  was  given  by 
two  persons  as  grantors,  of  whom  each  was  the 
owner  of  some  oidy  of  the  chattels  comprised  in  the 
bill. 

Held,  that  the  form  of  a  bill  of  rale  in  the 
schedule  to  the  Act  of  1882  does  not  contempla^'e  a 
bill  of  sale  bating  given  jointly  by  two  independent 
owners  of  chattels,  and  that  the  bill  of  sale  was 
void  as  not  being  in  accordance  «itb  that  form. — 
Saunders  v.  White,  Q.B.D.,  127 ;  [1901]  1  a  B. 
70;  70  L.  J.  Q.  B  34 ;  83  L.  T.  712. 

3.  Validity — Begistration^-Name  of  grantor — BiU 
of  sale  given  and  registered  in  true  name — Orantar 
known  by  assumed  name — Bills  of  Sale  Act,  1878  (41 
&  42  Vict.  c.  31),  s.  10,  sub-section  2.— The  BUls  of 
Sale  Act  has  no  provision  that  the  name  of  the 
grantor  of  a  bdl  of  sale  nhould  be  correctly  seated 
in  the  affidavit  filed  on  the  registration  of  the  bUl 
of  sale ;  and  therefore,  if  the  grantor  of  a  bill  of 
eale,  who  bas  assumed  and  become  known  by  a 
name  other  than  his  own,  is  described  in  tbe  bill  of 
sale  and  in  the  affidavit  filed  on  its  registration  by 
his  true  name  instead  of  tbe  name  by  which  he  is 
kuown,  »uch  registration  is  valid  in  the  absence  of 
an  intention  on  the  part  of  the  grantor  to  defraud 
or  mislead  creditors.— Stokes  v.  Sfbncek,  Q.B.A, 
13;  [1900]  2  a  B.  483;  69  L.  J.  Q.  B.  792;  83 
K  T.  199. 

See  a^so  Bankruptcy,  9,  28. 

BUILDING  SOCIETY  :- 

1.  Winding  up — Unincorporated  society  certified 
after  1862  and  before  1874— i^epeoZ  of  statute  under 
which  certified — Illegal  company-' Jurisdiction  to 
wind  up— Building  Societies  Acts,  1836  (6  &  7 
Will.  4,  c.  32) ;  1874  (37  &  38  Vict.  c.  42),  s.  40; 
1894  (57  &  58  Vict.  c.  47),  «.  2o— Companies  Ad, 
1862  (25  &  26  Vid.  c.  89),  ss.  4,  199.— a.  building 
society  was  established  and  certified  in  1868  under 
the  Building  Societies  Act,  1836.  but  was  never 
incorporated.  By  section  25  of  the  Building 
Societies  Act,  1894,  the  Act  of  1836  was  repealed 
as  from  August.  1896,  as  to  all  societies  certified 
nnd«-r  it  after  1856. 

Early  in  1900  the  society  was  found  to  be 
insolvent,  and  the  windiog-up  petition  was  then 
presented  against  the  society,  but  0.«  one  of  its 
creditors,  did  not  appear  on  that  petition,  wbich 
was  witudrawu,  all  the  other  undisputed  creditors 
of  the  society  agreeing  to  accept  12s.  6d.  in  the 
pound,  which  was  paid  to  them*  There  was 
ntitbing  for  distribution  amongst  the  shareholders, 
as  the  assets  wben  sold  did  not  realize  enough  to 
pay  the  composition.  The  ba^acce  of  this  was 
provided  by  tbe  directors  out  of  their  own  pockets, 
and  they  took  an  assignment  of  the  claims  of  the 
assenting  creditors,  and  retaibed  in  hand  eoough 
to  pay  and  ofi^iared  0.  12s.  6d.  in  the  pound  on  ma 
debt. 

0.  refused  the  offer,  and  petitioned  for  a 
wiodiog-up  order,  idlegiog  irregularities  by  the 
society  s  officers,  and  tbat  an  investigation  into 
its  affairs  was  necessary.  The  court  was  of  opinion 
that  nothing  substantial  would  result  from  a 
winding-up  order. 

Held,  on  tbe  facts  above  stated,  that  the  petition 
must  be  dismissed. 

Semble,  that,  the  Act  of  1836  having  been 
repealed,  the  sodetv  came  within  the  class  of 
companies  forbidden  by  section  4  of  the  Oompaniea 


19 


Cknada,  Lam  of 


DIGEST. 


C/utrity.  20 


Aot,  1862,  and  that  there  was  no  jorisdietioii  to 
wind  it  up  vncler  the  Companies  ▲ots« 

Held,  alto,  that  the  society  had  no  statos  to  ask 
to  be  paid  its  costs  of  the  peti  ion  while  it  relied 
on  this  point  against  the  petitioner. — Ilfra.- 
ooMBS  BuiLDDra  SooDBTY,  Bb,  Oh,D.  Wright,  J. ; 
[1901]  1  Oh.  102 ;  70  L,  J.  Ca.  66 ;  84  L.  T.  146. 

2.  WithdravHil  of  members— CkmstrucUon  of  rulee — 
PriarUUi— Executor  of  deceased  member— Bight  to 
'*eet  off,** — In  a  bnilding  sodety  incorporated  in 
1880  under  the  Act  of  1874,  notice  was  given  on 
the  26th  of  Jnne,  1895,  for  a  meetiog  on  the  10th 
of  Jnly,  to  consider  the  quettion  of  dissolution. 
On  the  8th  of  August,  at  the  adjourned  meeting,  a 
resolution  was  carried  for  voluntary  winding  up. 
On  the  1st  of  Noyember,  1895,  the  deed  of  dissolu- 
tion was  registered.  The  notices  of  withdrawal 
given  by  different  members  under  the  rules  of  the 
society  and  matured  before  the  four  above-mentioned 
dates  respectively,  and  one  member  had  died  before 
the  26th  of  June,  1895,  without  giving  notice  of 
withdrawal. 

This  was  a  summons  by  the  trustees  of  the  deed 
of  dissolution  to  determine  the  priorities  of  such 
members  inter  ee  in  the  distribution  of  tiie  surplus 
asseto  of  the  society.  An  advance,  on  the  security 
of  his  share,  had  been  made  tdtra  vires^  on  the  terms 
of  a  circular  issued  by  the  secretary,  to  a  meinber 
who  had  given  notice  of  withdrawal  before  the  26tii 
of  June,  1895. 

Held,  on  the  construction  of  the  rules,  (1)  that 
the  members  who  gave  notice  of  withdrawal  prior 
to  the  date  of  the  resolution  for  winding  up  were 
entitied  to  the  surplus  assets  in  priority  to  the  other 
members ;  (2)  that  the  deceased  member  took  pre- 
cedence of  all  persons  who  had  given  notices  of 
withdrawal*  and  that  his  executor  took  priority 
accordingly;  (3)  that  the  member  to  whom  the 
advance  had  been  made  was  to  be  treated  as  having 
waived  his  notice  of  withdrawal,  and  was  not 
entitied,  as  against  those  whose  notices  of  witii- 
drawal  matured  prior  to  the  26th  of  June,  1895,  to 
set  off  the  money  a  due  from  him  against  the  sum 
due  to  him  from  the  society  on  his  fully  paid-up 
share,  but  was  bound  to  contribute  the  moneys  to 
satisfy  the  claims  of  those  entitied  to  the  assets  in 
priority  to  himself. 

In  re  Wett  London  and  General  Permanent  BuUd- 
ing  Society,  78  L.  T.  Bep.  393,  46  W.  B.  Dig.  19, 
followed. 

Brownlie  v.  Bueeell,  8  App.  Gas.  235,  31  W.  B. 
Dig..  28,  distinguisded.— GouimES  GoNSEBVATiyK 
BuiLDnro  Sooikty,  Be,  Davis  v.  Noeton,  OhJ). 
Stirling,  J.,  71;  [1901]  2  Oh.  819;  69  L.  J.  Ch. 
398. 

GANADA,LAWof:— 

Builder*i  privtlege—Hyptheoary  privilege— Civil 
Code  of  Lower  Canada,  arte.  2013  G  and  2103—59 
Vict.  c.  42.— Held,  that  under  the  Givil  Gode,  as 
amended  by  59  Yict  c  42,  a  builder's  privilege  is 
limited  to  one  year  from  the  date  of  registriSion 
thereof;  and,  with  regard  to  an  hypothecary 
privilege  conferred  on  suppliers  of  materials,  it 
onlv  arises  on  notice  being  given  to  the  proprietor 
under  art.  2013  G,  and  registered  under  art.  2103, 
and  lapses  unless  the  prescribed  legal  proceedings 
are  taken  within  three  months  from  the  date  of 
notice.— Banqub  d'Hochelbgav.  Stevenson,  P.C  ; 
[1900]  A.  G.  600 ;  69  L.  J.  P.  G.  139. 

GAPE  OP  GOOD  HOPB,  LAW  of  :— 

Contract  —  Construction  —  "  Flotation  "  —  British 
South  Africa  Co.*s  Mining  Ordinance^  1890,  ss, 
26,  27,  28 — Company. — ^Where  a  prospector  agrei*d 


with  a  syndicate  that  his 


f or  servioes  rendarsd 


witn  a  syndicate  tnat  nis  pay  for  servioes  rBoaar 
in  Matabeleland  or  Mashonafand  should  be  JC250i 
flotation  by  the  syndicate  of  every  block  of  tea 
claims  peffged  by  mm,  and  the  syndicate  agreed  to 
sdl  330  &imB  pegged  by  the  proipeotor  to  a  siib- 
stantial  company  ^ich  had  for  one  of  iti  priDcipal 
objects  the  developing  and  workmg  of  gold  midei. 
Held,  that  this  was  a  flotation  of  the  datiBS 
within  the  meaning  of  the  agreement,  and  that  ti» 
provisions  of  the  liming  Begulations  of  1890,  as.  28, 
27,  and  28,  were  nob  imported  into  the  agreement 
so  as  to  limit  the  meaning  of  flotation  to  one  bj 
the  British  South  Africa  (£>.  or  by  the  ulaimhnMir 
with  their  consent,  in  either  case  after  the  grant  of 
an  inspection  certificate.  —  Tobya  BxFiiomnre 
Stndioatb  V.  Sblly,  P.C,\  [1900]  A.  O.  612;  69 
L.  J.  P.  G.  115. 

GBYLON,  LAW  of  :— 

1.  Pradiee—Code  of  Civil  Procedure^  1889,  eha^ 
Qoiu,  art.  87 — Setting  aside  prooeedinge — De/endoMt 
lunatic  not  so  found  iy  inquisition — Order  in  Lunaqf 
-^Admissibility  in  evidence  — Ghap.  12,  art  87,  of  the 
Geyion  Gode  of  Givil  Procedure  provides  chat 
where  a  plaintiff  has  obtained  a  decree  aba  ilnte  by 
def aidt,  the  court  may  set  it  aside  if  within  a 
reasonable  time  the  defendant  appears  and  aatiafiei 
the  court  that  he  was  prevented  from  appearing  to 
show  cause  "  by  reason  of  accident  or  nusfortone, 
or  by  not  having  received  due  information  of  the 
proceedings/' 

Held,  that  in  the  case  of  a  lunatic  defendant  it  ii 
not  neoessary  to  show  that  he  has  been  lormally 
found  lunatic  on  an  inquisition  on  an  applicatioa 
under  the  section  to  set  aside  proceedings  n  thve  is 
sufficient  evidence  of  the  lunacy  in  fact. 

Orders  in  Lunacy,  ibein^  inade  by  a  competent 
tribunal  in  matters  withm  its  jurisdiction,  are 
admissible  as  prima  facie  evidence  of  the  fa^ 
recited  in  them  which  are  essential  to  their  va]id% 
in  all  parts  of  his  Majesty's  dominions. — Maxwx 
V.  Bbx,  P.C.  ;  84  L.  T.  849. 

2.  Will,  Execution  of— Wills— Ordinance  No.  7  of 
1840,  s.  Z— Notary  present  toithout  attesting — TVafa- 
mentary  ca^pacity.—OeyloD.  Ordinance  No.  7  of  1840. 
s.  3,  requires  that  a  testator's  signature  shall  be 
made  or  acknowledged  in  the  presence  of  a  Itcenseii 
notary  puUio  and  two  or  more  witnoaees  didy 
attesting  the  execution,  or,  if  no  notary  be  present, 
then  in  the  presence  of  five  or  more  witneas«s  dnl^ 
attesting. 

Held,  that  the  words  '*  if  no  notary  be  present" 
mean  present  acting  in  his  notarial  capacity. 

Where  a  notary  was  present  but  refused  to  act  ia 
that  capacity  by  attesting,  and  the  will  was  ia 
consequence  attested  by  five  witnesses,  held,  that  it 
was  validly  erecuted. 

Where  a  testator  is  of  sound  mind  when  he  givei 
instructions  for  a  will,  but  at  the  time  of  signature 
accepts  the  instrument  drawn  in  pursuance  theseol 
without  being  able  to  follow  its  provisions,  held, 
that  he  must  be  deemed  to  be  of  sound  mind  when 
it  is  executed. 

Parker  v.  Fdgate,  8  P.  D.  171,  approved.— 
PSBESA  V.  Pbkb&a,  P.C.  ;  [1901]  A.  0.  854;  70 
L.J.P.  G.  46;  84L.T.  371. 

GHABITY:— 

1.  Action  by  school  board  to  enforce  trust — Oonsest 
of  Charity  Commissioners — Charitable  Trusts  Act, 
1853  (16  &  17  Vict,  c  137)  s.  17.— The  managers  of 
a  national  school  demised  the  school  buildings  and 
the  income  of  the  endowment  of  the  school  for  ths 
term  of  sixty  years  to  a  school  board.  During  tiie 
term  tiie  school  board  brought  an  aotion  in   the 
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ooonty  oonrt  against  the  Offioial  Tnutees  of 
Oharitable  Fooda,  alleginff  that  the  inoome  of  the 
endowment  bad  been  paid  to  and  reof  imL  by  the 
-defendants,  and  olaiming  inqniriee  and  payment  of 
the  inoome  bo  reoeived. 

Held,  that  the  action  was  one  to  which  section  17 
of  the  Charitable  Trusts  Act,  1853,  applied,  and 
that  it  did  not  come  within  the  proviso  to  that 
Bf  otioD ;  and  that,  therefore,  it  could  not  proceed 
without  the  consent  of  the  Charity  Commissioners. 
— Llakbadabnfawb  School  Boabd  v,  Officlll 
Trustebs OF Ohaeitablb Funds,  (7.^.,  363;  [1901] 
1  a  B.  430;  70  L.  J.  K.  B.  307;  84  L.  T.  311. 

2.  Invalid  bequest  foUawed  by  gift  of  residue  to 
aarOy—TriU.— Testator  by  his  will,  dated  in  1864, 
gave  the  sum  of  £1.000  out  of  his  personal  estate  to 
trustees,  and  directed  that  it  should  be  invested  in 
the  names  of  the  vicar  and  churchwardens  of  a 
certain  church,  upon  trust  in  the  first  place  out  of 
the  income  to  maintain  yearly  and  keep  in  good 
repair  and  condition  a  tomb  belonging  to  the 
testator  in  the  churchyard,  and  in  the  next  place 
to  divide  and  distribute  the  remainder  among  the 
poor  recipients  of  certain  almshoasee. 

Held,  that,  the  ^ptt  to  maintain  the  tomb  being 
invalid,  the  whole  income  of  the  fund  went  to  the 
vicar  and  churchwardens  on  behalf  of  the  alms- 
houses. 

Fisk  V.  Attorney-General,  L.  E.  4  Bq.  521; 
DawBon  v.  Smail,  L.  B.  18  Eq.  114;  and  In  re 
Birkett,  9  Oh.  D.  576,  followed.— Rooeeson,  Rb, 
BiBD  v.  Lib.  ChD.  Joyce,  J.  ;  [1901]  1  Ch.  715; 
70  L.  J.  Ch.  444 ;  84  L.  T.  200. 

3.  Morknain  —  Real  eitaie-^Deviee—Sale—Exlen' 
eion  of  time — Jurisdiction — Mortmain  and  Charitable 
Usee  Act,  1891  (54  &  65  Vict.  c.  73),  m.  5,  6.— Where 
land  had  been  devised  to  a  charity  the  court  has 
jurisdiction,  under  section  5  of  tbe  Mortmain  and 
Oharitable  Uses  Act,  1891,  when  and  so  often  as 
the  circumstances  render  it  deairable,  to  extend  the 
time  for  sale  beyond  the  year  from  the  testator's 
death ;  and  the  power  of  granting  an  extension  of 
time  is  not  confined  merely  to  an  extension  for  tbe 
puiposA  of  carrying  into  effect  a  contract  for  sale 
made  within  the  year  from  the  death. — Sibbbottom, 
Kb,  Beblby  v.  Sedbbottom,  O.A. ;  [1901]  2  On.  1 ; 
70  L.  J.  Oh.  448. 

4.  Scheme — ConstrudtUm — Parieh — Privileged  and 
non-privileged  townshipa  —  Chapdries  —  Overseers— 
Tithe— Church  rate— Private  Act— Endowed  Schools 
Acts,  1869  to  1874  (32  &  33  VicL  c.  56 ;  36  &  37  Viet. 
cSI;  37  ft  38  Vict  c.  87).— On  the  oonstruction  of 
an  Act  of  Parliameot  aod  two  achemes  regulating 
oharitable  trusts  for  the  benefit  of  "  the  deserviog 
poor  of  the  i>arish  of  Ssndbaoh,"  in  which  parish 
there  were,  besides  the  parish  churcb,  two  chapelries 
with  chapels  of  ease,  and  thirteen  townships,  only 
six  of  which  latter  were  privileged  unoer  the 
oriicinal  foundation. 

Held,  that  the  word  "  parish  "  meant  the  whole 
ecclesiastical  parish,  including  all  the  thirteen 
townships  and  the  two  chapelries. 

The  pa^nnent  of  the  who&  tithe  to  the  iocumbent 
of  the  parish  church  points  to  this  as  the  true  con- 
struction, and  evidence  as  to  the  local  levying  of 
rates  by  different  overseers  and  of  funds  for  chapel 
repairs  and  as  to  the  local  election  of  cburchwArdens 
cannot  avail  to  the  cootrary.— Sahdbach  School. 
Eb,  Attobkby-Gbnbeal  v.  Cbbwb  (Babl),  Ch.D. 
Fanvell,J.,G^7;  [1901]  2  Ch.  317;  70  L.  J.  Oh.  604. 

5.  Trustees— Local  Oovernmmt  Act,  1894  (56  &  57 
Viet,  c  73),  s.  66.— J.  8.  by  his  will,  made  in  1558, 
directed  his  executors  to  erect  an  almshouse  for 


ten  poor  persons,  and  gave  his  executors  the  rents 
of  certain  real  estate  for  five  years  after  his  death, 
for  the  purpose  of  founding  aod  maintaining  the 
intended  almdiouses,  and  gave  his  residue  to  his 
executors  on  condition  that  they  should  procure 
the  creation  of  a  corporation  to  enable  the  cor- 
porators to  take  on  themselves  his  real  estate  *'  for 
the  finding  of  such  poor  person*."  Some  time 
after  the  death  of  the  testator  legal  proceedings 
were  taken  and  tbe  money  recovered  from  the 
executors  was  invested  in  lands  at  M.  A  deed  was 
executed  dedsring  the  trusts  of  the  property  to  be 
for  the  rcdief  of  the  poor,  lame,  and  impotent 
people  dwelling  within  A.  "  or  otherwise  to  employ 
the  same  for  the  raising  and  maintenance  of  a 
school  according  to  the  statute  in  that  behalf  made 
so  as  and  where  the  same  should  be  thought  con- 
venient by  the  greatest  number  of  inhabitents  being 
also  the  most  chargeable  to  the  relief  of  the 
poor'*  until  a  charter  of  inoorporatioQ  should  be 
obtained. 

Until  1818  the  income  was  applied  in  ud  of  the 
rates  for  tbe  relief  of  the  poor.  In  1818  the  vestry 
of  A.  resolved  to  erect  a  school,  and  since  1819  the 
rents  of  M.  were  applied  in  supporting  the  school 
which  was  then  erected.  The  governors  of  tbe 
school,  who  were  trustees  now  ratired,  and  the 
parish  council  appointed  new  trustees  in  tiieir  place. 
Tbe  churohwatdens  now  petitioned  against  the 
decision  of  the  Ciiarity  Commissioners  that  the 
parish  council  had  power  to  appoint.  Thay  said  m 
1819  the  income  had  been  dsfinitely  appropriated 
to  eduoationid  purposes,  aod  trustees  of  the  income 
of  a  permanent  endowment  of  a  school  were  in  the 
same  position  as  trustees  of  a  school.  Se«iondly,  it 
was  said  that  the  charity  was  ecclesiastical. 

Held,  that  section  66  of  the  Local  Government 
Act,  1894,  ^d  not  indude  trusteeship  of  property 
temporarily  devoted  to  the  use  of  the  schooL 

BJM^  also,  that  the  diarity  was  not  ecdesiasticaL 
— Spenblttbfb's  Ohabtty,  &s,  Ch.J).  Cozens- Hardy, 
J. ;  83  L.  T.  498. 

6.  Voluntary  aseociaUon—'Clifford^s-inn  ^Failure 
of  oljects,^%f  a  deed  made  in  1618  a  messuage  and 
premises  known  as  difford's-inn  were  assured  in 
consideration  of  £600  to  certain  members  of  a 
voluntary  association  as  trustees;  and  it  was 
dedared  that  the  true  intent  of  the  deed  was  that 
tiie  premises  "shall  for  ever  be  continued  and 
employed  as  an  inn  of  Chancery  for  the  good  of  the 
irentlemen  of  that  sodety  and  for  the  benefit  of  the 
Commonwealth,  and  not  otherwise  nor  to  any  other 
use,  intent,  or  purpose."  The  property  had  long 
been  dealt  with  by  the  Society  of  Clifford's-inn  as 
its  own  and  for  its  own  purposes ;  and  the  surviving 
members  of  the  society  contendtd  that  it  was  not- 
now  subject  to  or  affected  by  any  charitable  trust, 
but  bdonged  to  the  individual  members  for  their 
own  per8<mal  benefit,  and  capable^of  beinjg;  divided 
and  disposed  of  between  them  as  they  might  think 
fit. 

Hdd,  that  the  deed  of  1618  negatived  the  oon- 
tention  of  private  ownership  and  proved  a  dedica- 
tion to  public  or  charitable  objects,  and  that  the 
property  now  vested  ia  the  present  trustees  must  be 
i>ela  by  them  upon  tmn  for  charitable  purooses.—- 
Smith  v.  Kbrb,  Ch.D.  Cozens- Hardy,  J  ;  [1900]  2 
Ch.  511 ;  69  L.  J.  Ch.  755 ;  82  L.  T.  795. 

7.  WiU—Oift  to  the  Corps  of  Commissionaires— 
Qift  to  an  institution  not  charitable—  Gift  to  members 
of  voluntary  institution  as  such— Perpetuity. — ^The 
Corps  of  Commissionaires  is  a  society  extsdng  to 
find  employment  for  discharged  or  dinUed  soldiers 
and  sailors.    The  institution  ii  self-supporting.     A 
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gift  to  tlie  oommittee  for  the  time  being  of  the 
Corps  of  Gommiiaioiudres  to  aid  in  tiie  purchase  of 
their  barraokf ,  or  in  any  other  way  benefioial  to 
that  oorps,  held  to  be  valid  on  the  grounds  that  (1) 
if  the  institution  was  a  charity  the  gift  was  good ; 
(2)  in  so  far  as  the  institution  was  not  a  charity  the 
gift  was  good,  as  the  gOTemine  body  could  deal 
with  it  in  any  way  they  pleased,  and  the  gift  did 
'not  tend  to  A  perpetuity. — Claeks  v.  Gla&ke, 
Oh,D.  Bryne,  J.,  628;  [1901]  2  Oh.  110;  70  L.  J. 
Ch.631;  84L.  T.  811. 

8.  Will — PerpttuUy — Qift  wUfiout  ttfttniMe  to  age 
or  poverty. — Testator  bequeathed  to  the  Yintneis 
€k>mpany  a  certain  portrait  *<  to  be  hung  by  them  in 
a  oonspicuoui  part  of  their  hall,  and  always  to  be  so 
retained ;  and  upon  condition  that  they  accept  the 
beqaest  of  the  said  portrait  with  the  obligation 
aforesaid"  the  testator  bequeathed  to  the  said 
company  the  sum  of  £4,000,  eojoining  the  said 
company  out  of  the  income  of  the  said  sum  of 
£4,000  to  keep  the  portrait  in  proper  repair,  dean- 
iog  and  regilding  its  frame  not  I^ss  than  once  in 
every  four  years,  and  the  surplus  of  the  said  income 
to  be  applied  for  the  benefit  of  individuals  answer- 
ing a  certain  description,  without  any  reference  to 
age  or  poverty. 

Held,  that  the  gift  of  the  portrait  was  valid,  the 
condition  imposed  being  a  condition  subseqneat, 
but  tbat  no  part  of  the  gift  of  the  £4,000  could  be 
supported  as  a  ohaxitable  gift,  and  therefore  wholly 
failed  as  infrinmig  the  rufo  asainst  perpetuities. — 
0A8SI0T,  Be,  Fladgatb  V,  YnrnnsBS  Oomfany, 
Ch.D.  CozmS'Eardy,  J. ;  78  L.  J.  Gh.  242. 

OOMMOK:— 

Scheme /or  regulation  under  Metropolitan  Commone 
Act,  1866  (29  &  30  Vict.  c.  122),  and  Metropolitan 
Commone  Amendment  Act,  1868  (32  &  33  Vict.  c.  107] 
— Metropolitan  Commons  {Mitcham)  Supplemental  Act, 
1891  (54  &  55  Vict,  c  xxvi,)—Land  delineate  in  the 
plan. — An  Act  of  Parliament  confirmnig  a  scheme 
under  the  Metropolitan  Commons  Act,  1866,  and  the 
Metropolitan  Commons  Ajnendmant  Act,  1869,  pro- 
vided, by  section  17,  tbat  the  conservators  should 
mhintsin  the  commons  as  delineated  on  a  plan  free  of 
all  encroachment.  Section  37  was  a  saving  dause  as 
regards  estates,  interests,  or  rights  of  a  profitable 
or  beneficial  nature  in,  over,  or  a£Eecting  the 
commons  as  could  or  might  have  been  eujoyed  if 
the  scheme  had  not  been  confirmed  by  Act  of 
Parliament. 

Held,  that  where  land  was  delineated  on  the  plan, 
it  could  not  be  denied  that  it  was  subject  to  the 
provisions  of  the  scheme  of  the  Act ;  and  that  it 
was  then  too  late  for  any  person  to  sec  up  for  the 
first  time  a  claim  of  ownership  in  fee  to  such  land 
or  any  part  thereof  .—CooK  v.  Mitoham  Cohmon 
CONSBKVATOES,  Ch.D.  Farwell,  J,,  201;  [1901]  1 
Ch.  387 ;  70  L.  J.  Ch.  223 ;  83  L.  T.  5)9. 

COMPANY:— 

1.  Artidee  of  aseociaiion — Restriction  ontrantferof 
shares — Perpetuity — Fraud  on  bankruptcy  2au;.— The 
rule  against  perpetuities  does  not  apply  to  personal 
contracts. 

A  provision  in  the  artides  of  assodation  of  a 
company  that  a  shareholder  who  was  not  a  manager 
or  assibtant  should  sell  his  shares  to  a  manager  or 
assistant  at  a  price  to  be  assessed  in  a  particular 
way  is  not  invalid. 

A  (on^y2c2e  proviiion  in  the  artides  of  association 
that  a  person  should  sdl  his  shares  is  not  obnoxious 
to  the  bankruptcy  law. — Boklakd's  Tbustee  v. 
Steel.  Ch.D.  Farwell,  /•,  120;  [1901]  1  Ch.  279; 
70  L.  J.  Ch.  61. 


2.  Association  not  for  profit—Alteration  of  tijedt 
—Addition  of  '*  Limited  ''—Board  of  Trade— Omr 
panies  Act,  1867  (30  ft  31  Vid.  c.  131),  s.  23-a»- 
panies  {^Memorandum  of  Association)  Ad,  1890  (M  t 
54  Vid.  c.  62).— An  association  not  lor  profit, 
registered  under  licence  from  the  Board  of  Tnds 
without  the  word  "  Limited,"  applied  to  the  ooort 
for  confirmation  of  alterations  of  its  objeots  y 
stated  in  its  memorandum  of  assootatioB* 

By  tbe  direction  of  the  court  the  sanction  of  tiks 
board  to  the  alterations  was  applied  for  and 
obtttined. 

The  court  granted  the  application. 

Held,  also,  that,  if  the  sanction  of  the  board  M 
not  been  obtained,  the  court  could  only  have  slloMd 
the  alterations  if  the  word  "  Limited"  were  added 
to  the  name  of  the  assodation. — St.  Hmu's 
College,  Cheltenham.  Be,  Ch.D.  Buddeg,  J^ 
279;  [1901]  1  Ch.  556;  70  L.  J.  Ch.  266. 

3.  Bankruptcy  —  Debenture-holder's  adion  —  Bh 
ceiver  in  possession — Poor  and  distrid  rates — Wekr 
rate  payable  by  meter — Apportionment — PrefareuHid 
Payments  in  Bankruptcy  Ad,  1888  (51  A  52  VkLu 
62),  s,  1,  sub'sedion  1  (a) — PreferentioU  Paymsfittis 
Bankruptcy  Amendment  Act,  1897  (60  &  61  Fid  e. 
19),  ss.  2,  3.— Oa  the  9th  of  November,  18M. 
holders  ot  debentures  of  a  company  oommenoed  aa 
action  to  enforce  their  security,  and  a  reodver  im 
appointed.  The  debentuKS  were  a  diarge  on  tti 
undertakinff  of  the  company  and  its  prppertj 
present  and  future.  On  the  1st  of  Deoember,  1898, 
the  company  went  into  liquidation.  In  Janniiy. 
1899,  the  reodver  paid  poor  rate  and  district  nta 
made  in  October,  1898,  and  water  rate,  which  vm 
payable  according  to  meter.  He  claimed  to  bi 
recouped  these  payments  as  preferential  paymeoti 
under  the  Preferential  Payments  in  Bankn^ 
Act,  1888,  and  Amendment  Act,  1897. 

Hdd,  that  the  question  bdng  one  betm 
mortgagor  and  mortgagee,  not  between  nLoaomn 
occupiers,  aod  the  poor  rate  and  district  r  Ate  beios 
due  from  the  company  at  the  date  of  the  cqb- 
menoement  of  the  windiog  up,  the  Uquidators  mnt 
pay  the  whole  amounts  out  of  the  general  anetiof 
the  company;  but  that  the  water  rate  was  not 
due  untd.  the  water  was  supplied,  and  mnit  be 
apportioned,  the  liquidators  paying  only  so  maeh 
as  was  due  at  the  date  of  the  commenoemsnt  d 
the  winding  up.^SiEMENS  v.  Maknesicahk  Tna 
Co.,  Ch.D.  Kekewich,  J.;  [1901]  2  Gh.  93;  71 
L.  J.  Ch.  565;  84L.T.  579. 

4.  Capital — Appreciation  of  assets — ^ITltra  vii»- 
Payment  of  dividend  out  of  assets — DM  written  ofst 
bad  subsequently  paid  with  interest. — A  newcompsiV 
purchased  the  assets  of  an  old  company,  and  thai 
was  induded  in  such  assets  a  debt  (then  oonsidfli^ 
valudess)  due  to  the  old  company  team  a  tbiiil 
company,  and  secured  by  promissory  notes.  Bif ; 
some  time  the  debt  due  on  the  notes  was  trei^  <  | 
of  no  value  in  the  new  company's  annual  aooooflAfcj 
Ultimatdy  the  debt  was  paid  in  fuU. 

Hdd,  on  motion  for  injunction  by  a  shardioldil 
that  the  company  ought  to  be  restrained  £rom& 
tributing  the  amount  so  paid  as  dividend  exo^ 
with  reference  to  the  other  business  or  asaets  of  li 
new  company. — Foster  v.  New  Teinidad  LuI 
Asphalt  Co.,  Ch.D.  Byrne,  •/.,  119;  [1901]  1  (St 
208 ;  70  L.  J.  Ch.  123. 

5.  Capital— Bedudion — AvaUdble  assets — Ooodv^ 
— Reserve— Unappropriated  profits— Preference  shat^ 
—Companies  Ad,  1867  (30  &  31  Vid.  e.  131).  s.  U- 
Companies  Ad,  1877  (40  &  41  Vid.  c  26).-ll 
court  will  not  confirm  a  reduction  of  capital  va^ 
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satisfied  that  it  will  not  work  [unjustly  or  inequit- 
ably. 

Share  capital  oompzised  ordinary  shares  and 
shares  oarrying  a  fixed  cnmalative  preference  diyi- 
dend,  with  no  preference  as  to  capital  and  no  voting 
power.  The  court  refused  to  confirm  a  reduction 
on  the  ground  (fn<0r  aZia)  that  the  reduction 
would  b^efit  the  ordinary  shareholders  at  the 
expense  of  the  preference  shareholders. 

In  ascertaining  the  available  assets  of  a  company 
for  the  purpose  of  a  reduction  of  capital,  the 
amounts  of  reserve  and  unappropriated  profit  and 
the  value  of  goodwill  are  to  be  tiucen  into  account. 

On  an  opposed  petition  to  confirm  a  reduction  of 
capital  the  court  will  not  act  on  the  balance  of 
speculative  expert  evidence  as  to  the  value  of 
njimng  property. — Babeow  Rsmattte  Stebl  Oo., 
Be,  CA.2>.  OozenB'Bardy,  J.;  [1900]  2  Ch.  846; 
83  L.  T.  397. 

6.  Chnkxtd  on  hehal/ of  iniended  company — Adop' 
Hon — Inference — Privity  of  contract. — The  plaintiff 
company  entered  into  an  agreement  with  A.  B.  to 
grant  to  him,  or  a  company  to  be  formed  by  him, 
an  f  xdusive  licence  to  use  certain  patents.  A.  B. 
then  entered  into  an  agreement  witu  G.  D.  to  sell 
the  licence  to  him  on  behalf  of  the  intended  com- 
pany, and  this  agreement  w«s  adopted  bv  the  in- 
teodtd  company,  the  defendants,  by  another  ame- 
ment,  to  which  A.  B.,  0.  D.,  and  the  defendants 
were  parties. 

Held,  that  there  was  no  privity  of  contract  be- 
tween the  plaintifliB  and  defendants,  and  that  no 
contract  between  them  could  be  inferced  from  the 
facts  of  the  case. 

In  re  Northuniberland  Avenue  Hotel  Co,,  33  Oh.D 
16,  35  W.  B.  Dig.  38,  followed. 

Howard  v.  Patent  Ivory  Manufacturing  Co.,  36 
W.  B.  801,  38  Ch.  D.  156,  and  Werderman  v.  8ociSt4 
QiniraU  d^ElectriciU',  30  W.  B.  33,  19  Oh.  D.  246, 
discussed.— Baoot  Pnettmatio  Ttbe  Go.  v.  Oliffek 
Pnetjmatio  Tybe  Co.,  Ch.D.  Kekewich,  J.,  265  ; 
[1901]  1  Oh.  196;  70  L.  J.  Oh.  128 ;  83  L.  T.  667. 

7.  Debenturei — Contract  to  ietue  debentures — Charge 
— Execution  creditor — Priority. — ^Where  a  company 
contracts  for  consideration  to  issue  debentures 
charging  its  property,  and  before  the  debentures 
are  actually  issued  goods  intended  to  be  thereby 
charged  are  seized  in  execution  of  a  judgment 
i^eooyered  against  the  company,  the  execution 
creditor  is  only  entitled  to  the  coods  subject  to  a 
charge  in  favour  of  the  inteoded  debenture-holders. 

— SncULTANEOUa  OOLOUB  PBIITTINO  STimiOATB  V, 

FowEBAKBB,  CA.D.  Wright,  J.;  [1901]  1  K  B  771 ; 
70  L.  J.  K.  B.  453. 

8.  Dehenturee^Floating  security  Sale  of  aesete  to 
otwther  company — Dissentient  debenture  -  holders — 
Ultra  vires.— Where  a  company  sells  its  assets  to 
another  company,  dissentient  debenture-holders, 
having  a  floating  secuiity,  are  not  entitled  to  insist 
^'^  payment  unless  the  sale  is  ultra  vires,  or  the 
undertaking  has  ceased  to  be  a  going  concern,  or 
wax  debentures  give  them  an  express  right  to  veto 
the  transaction.— BOBAX  Oo.,  Be,  Fostebv.  Bobax 
Co.,  C.A.,  212 ;  [1901]  1  Oh.  326 ;  70  L.  J.  Oh.  162 ; 
o3  jj.  T.  638. 

9.  Debenture— Unauthorizedtseut—^n^M^holder 
JOT  value— 'Bights  as  against  execution  creditor.-- 
^iLT^  *  of  a  b(md  fide  holder  for  value  of  a 
debenture,  which  is  in  proper  form  and  charffes  all 
T^fPJ^Pcrty  of  the  company  as  security  for  the 
XfS?^"®  debt,  prevail  over  those  of  an  execution 
^editor,  even  where  the  debenture  is  issued  with- 
pnt  authority,  no  direotori  of  the  company  having  ^ 


been  appointed  and  no* resolution  to  issue  deben- 
tures passed;  provided  that  the  holder  had  no 
notice  of  any  uregularitv  in  the  issue  of  the 
debenture.— Duck  v.  Toweb  Galyanizino  Go., 
K.B.D.;  [1901]  2  K.  B.  314;  70  L.  J.  K.  B.  625; 
84  L.  T.  847. 

10.  Director—Fiduciary  character— Contracts  with 
Gcmpany — Declaration  of  interest — ColUUeraJ  profits, 
— I&e  articles  of  association  of  a  company  pro- 
vided that  the  rules  as  to  vacating  the  office  of 
director  should  be  subject  to  the  exci'ption  that 
**  No  director  shall  vacate  his  office  by  reason  of 
his  being  a  member  of  any  company  or  partnership 
which  has  entered  into  contracts  with,  or  doue  aay 
work  for,  the  company,  or  by  reason  of  his  being 
iaterested,  either  in  his  individual  capacity  or  as  a 
member  of  any  company  or  partnership,  in  any 
adventure  or  undertaking  in  which  the  company 
may  also  have  an  interest." 

Held,  that,  having  regard  to  the  above  article,  a 
director  was  not  liable  to  account  for  profits  arisiog 
out  of  contracts  with  another  company  or  partner- 
ship in  which  he  was  a  shareholder  or  p<irtuer. 

Imperial  Mercantile  Credit  Association  v.  Coleman, 
18  W.  B.  570,  L.  B.  6  Oh.  App.  558,  followed. 

Decision  of  Byrne,  J.  (48  W.  B.  553,  [1900]  1  Oh. 
756),  affirmed.--0o8TA  £ICA  Bailway  Go.  v.  Fob- 
WOOD.  C.A.,  337;  [1901]  1  Oh.  746;  70  L.  J.  Ou. 
385;  84L.T.  279. 

11.  DiredoT—Powers  of  reduced  directorate. — 
Articles  of  association  provided  that  four  named 
persons  should  be  the  first  directors  of  a  company  ; 
that  the  number  of  directors  should  not  be  more 
than  nine  or  less  than  three;  that  continuing 
directors  might  act  notwithstanding  any  vacancy; 
and  that  the  directors  might  fix  a  quorum. 

Held,  that,  although  the  number  of  directors  was 
reduced  to  two  and  no  quorum  h*d,  ever  been  fixed, 
the  two  directors  had  power  to  charge  the  property 
of  the  company. 

In  reScoUUh  Petroleum  Co.,  31  W.  B,  846,  23 
Ch.  D.  413,  foUowed,— Bahk  op  Stbia.  Be, 
Owen  and  Ashwobth's  Glaim,  CA.,  100;  [1901] 
1  Oh.  115 ;  70  L.  J.  Oh.  82 ;  83  h.  T.  547. 

12.  Directors*  remuneration— Yearly  payment— Ap- 
portionment Act,  1870  (33  &  34  Vict.  c.  35).— By  the 
articles  of  association  of  a  joint-stock  companv  it 
was  provided,  inter  alia,  that  *<  the  directors  ^U 
be  paid  out  of  the  funds  of  the  company  by  way  of 
remuneration  for  their  services,  and  exclusive  of 
their  travelling  expenses,  the  sum  of  £125  per 
annum  per  dirmtor,  and  such  further  snms  as  shall 
from  time  to  time  be  determined  by  the  companv  in 
general  meeting,  and  the  same  shall  be  divided 
^moT'g  them  in  such  proportions  and  manner  as  the 
directors  by  agreement  may  determine,  and  in 
default  of  such  determioation,  equally." 

Held,  that,  according  to  the  true  construction  of 
such  artide  of  association,  no  director  is  entiUed  to 
remuneration  except  for  service  for  a  whole  ye«r, 
and  therefore  any  director  who  retires  before  the 
end  of  the  year  cannot  daim  a  proportionate 
remuneration.  ^  ^  «     ^^ 

Saltan  v.  New  Beeston  Cyde  Co.,  47  W.  B.  462, 
[1899J  1  Oh.  775,  approved. 

Bwabey  v.  Pwt  Darwin  Gold  Mining  Co.,  1  Mf«one 
0. 0. 385,  distinguished.— iKHAK  v.  Ackbotd,  C.A., 
869;  [1901]  1  O.B.  613;  70  L.  J.  K.  B,  450;  84 
L.T.  344. 

13.  Director  —  Bemuneration  fixed  by  articles  of 
association— Besdution  of  board  to  forego— Vacating 

of  director  by  absence  for  specified  period— 
from  which  period  ruiis,— By  the  articles  of 
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.  MsooiatioD  of  a  oompany  Moh  of  its  directors  was  to 
be  paid  ont  of  its  funds  hj  way  of  remimeratton 
£300  per  annum,  and  the  office  of  a  director  was  to 
l^  Tacftted  if  he  absented  himself  from  directors* 
meetings  during  a  period  of  three  calendar  months 
without  special  leaye  of  absence  from  the  directors. 
]£•  W3ts  appointed  a  director  on  the  3rd  of  August, 

1898,  and  attended  meetings  of  directors  down  to 
the  Srd  of  February,  1899,  on  which  last-named 
date  he  attended  a  meeting  at  which  they,  induiiag 
himself,  passed  a  reicdution  "  that  no  remuneration 
be  received  by  the  directors  for  their  services  until 
a  dividend  is  declared  on  the  ordinary  shares  of  the 
bank."  There  was  no  further  meeting  from  the  3rd 
of  February  to  the  3rd  of  March,  1899.  From  the 
Srd  of  February  he  absoited  himself  without  leave 
until  after  the  7th  of  Mav,  1899,  on  which  another 
directors'  meeting  was  held,  and  on  the  8th  of  May, 

1899,  received  a  written  notice  from  the  board 
stating  that  he  had  ceased  to  be  a  director  pursuant 
to  the  articles,  and  that  the  fact  of  his  non-attend- 
ance for  three  months  had  been  ordered  to  be 
entered  on  the  minutes.  M.  did  not  insist  on  being 
leinstskted  and  did  not  attend  a  meeting  of 
directors  on  the  3rd  of  June.  The  company  went 
into  liquidation  on  the  29th  of  December,  1899,  and 
no  dividend  was  declared  on  the  ordinary  shares. 
M.  claimed  to  prove  for  remuneration  from  the  date 
of  his  appointment  until  the  winding-up. 

Held,  (1)  distinguishing  Lambert  v.  Ncrihem  Bail- 
way  of  Buenos  Ayres  Co.  j[l869},  18  W.  B.  180,  that, 
the  remuneration  not  bemg  due  until  the  end  of  a 
year,  and  the  agreement  to  pay  it  being  on  the  Srd 
of  February  imly  partially  performed  and  not 
broken,  the  resolution  was  effective;  (2)  that  the 
period  of  absence  only  began  to  run  ^m  the  Srd  of 
March,  1899,  terminating  on  the  Srd  of  June ;  (3J 
that  the  remuneration  was  not  apportionable,  and 
that  the  claim  of  M.  failed. 

Obiervations  as  to  when  a  director  absents  himself. 
—Loudon  and  Nobteobn  Bank,  Bb,MoOonnbll'8 
Claim,  Oh.D.  Wright,  J. ;  [1901]  1  Oh  728 ;  70 
L.  J.  Gh.  251 ;  84  L.  T.  657. 

14.  Dividend — Proftte  available  for  dividend — 
Memorandwn — Articles — Companies  Act^  1862  (25  & 
26  Vid.  c.  89),  Schedule  /.,  TMe  A,  art.  74.— The 
memorandum  of  association  of  a  company  declared 
that  «'  the  profits  available  for  dividend  "  should  be 
applicable  in  payment  of  a  preferential  dividend  on 
ordinary  shares,  and  in  payment,  as  to  two-thirds 
of  the  surplus,  of  a  further  dividend  on  the 
ordinary  shiwes,  and,  as  to  the  remaining  third,  of  a 
dividend  on  founders*  shares. 

The  articles  of  association  provided  for  a  payment 
of  dividend  out  of  profits  in  accordance  with  the 
memorandum.  Table  A.  was  adopted  by  the 
company,  except  so  far  as  it  was  excluded  or  varied 
by  the  uticles. 

Held,  that,  under  article  74  of  Table  A,  which  was 
neither  expressly  excluded  by  the  articles  nor 
excluded  by  implication,  the  directors  had  power  to 
appropriate  any  sum  they  thought  fit  out  of 
profits  to  the  formation  of  a  reserve  fund,  even 
though  the  effect  of  the  Appropriation  was  to 
prevent  the  holders  of  founders'  shares  receiving 
any  dividend  at  all;  and  that  the  words  ''  profits 
available  for  dividend  "  meant  the  profits  available 
after  all  proper  arpropriations  had  been  made  by 
the  directors.— Fisher  v.  Black  and  Whitb 
Publishing  Co.,  C.A.,  310;  [1901]  1  Oh.  174;  70 
L.  J.  Oh.  175;  84  L.  T.  305. 

15.  Meeting — Extraordinary  general  meeting — 
Notice — Unauthorized  notice — Batification, — On  the 
10th  of  December,  1900,  the  secretary  of  a  company 


sent  out  a  notice  conveninff  an  extraoidiiiazy 
general  meeting  to  be  held  on  the  18th  of  Deoember. 
The  notice  purported  to  be  issued  by  order  of  tibe 
board.  A  requisition  had  been  served  <m^  the 
company  in  accordance  with  the  articles  requiring 
the  callmg  of  the  meeting.  In  fact  no  mooluig  of 
direoton  was  held  after  the  receipt  of  therequiBitioii, 
but  a  meeting  of  directors  was  held  on  the  16tii 
of  December,  the  day  after  the  writ  was  issued,  at 
which  it  was  resolved  that  the  directon  ahoold 
adopt,  ratihr,  and  confirm  the  action  of  the  secretary 
in  issuing  the  notice  convening  the  meeting. 

The  omy  question  for  determination  was  whetiier 
the  meeting  had  been  validly  summoned. 

Held,  tlmt  on  ratification  by  the  directors  the 
notice  bt^came  good  for  all  purpos<w. — Hooper  v. 
Ebbb,  Ch.D.  CozenS'Eardy,  J. ;  83  L.  T.  729. 

16.  Meeting  of  shareholders — Power  of  chairman — 
Declaration  as  to  passing  of  resolution — Compcmue 
Act,  1862  (25  &  26  VicL  c.  89).  s.  51.— At  a  meeting 
of  a  company  duly  convened  to  pass  an  eztra- 
ordinary  resolution  to  wind  up  voluntarily,  the 
chairman  dedared  the  resolution  carried  on  a  show 
of  hands;  a  poll  was  not  demanded  by  &W9 
members. 

On  a  petition  by  a  holder  of  paid-up  shares  to 
have  the  company  wound  up  compulaorily,  the 
court  refused  to  entertain  the  question  whether  the 
resolution  was  carried  by  the  requisite  majority. — 
Hadleioh  Oastle  Gold  Mines.  Be.  Ch.D. 
CozenS'Hardy,  J. ;  [1900]  2  Oh.  419 ;  69  Ij.  J.  Oh. 
631 ;  83  L.  t  400. 

17.  Memorandum — ^^i^^  to  issue  pre-preference 
shares— Companies  Act,  1862  (25  &  26  Vici.  c.  89), 
s.  12. — Olause  5  of  the  memorandum  of  a  limited 
company  was  as  follows:  ''The  capital  of  the 
company  is  £60«000,  divided  into  6,000  prefeEreooe 
shares  of  £5  each  and  6,000  ordinary  shares  of  £5 
each.  Such  preference  shares  shall  confer  a  right 
to  a  fixed  cumulative  preferential  dividend  at  the 
rate  of  £7  per  centum  per  annxui.  Any  shares  of 
the  present  or  any  increased  capital  of  the  oompany 
m«y  be  guaranteed  or  have  any  special  privilege  or 
advantage,  or  may  be  defened  and  may  be  isaned 
on  such  special  conditions  as  to  priority  or  post- 
ponement, either  for  dividends  or  repayment  ol 
principal,  or  as  to  voting  power,  and  g^erally^  on 
such  terms  as  the  company  may  from  time  to  tune 
detenuine." 

Held,  that  the  company  had  power  to  hicrease 
its  capital  by  issuing  preference  shares  having 
priority   over   the   origmal    preference   shares.— 

UNDERWOOD  V.  LONDON  MUSIG  HAT.L.  OA.D.  CbsOU- 

Hardy,  J.,  607 ;  [1901]  2  Oh.  309 ;  84  L.  T.  759. 

18.  Memorandum —  Verbal  altera^'on  —  Memor- 
andum of  association — Companies  {Memorandum  o/ 
Aasodaiion)  Act,  1890  (53  &  54  Viet.  e.  62),  s.  1. 
suh-section  5. — The  Oompanies  (Memorandum  of 
Association)  Act,  1890,  does  not  authorize  alteratiom 
in  the  memorandum  which  merely  amplify  ihe 
description  of  objects  clearly  comprised  in  th« 
original  memorandum  of  association. — Oonsktt 
IBOX  Co.,  Be,  Ch.D,  Cozens-Eardy,  J.;  [1901]  1  Oh. 
236 ;  70  L.  J.  Oh.  198 ;  84  L.  T.  258. 

19.  Promoters — Secret  profit — Duiy  at  to  eacteni  o/ 
disclosure. — A  syndicate  of  which  S.  was  a  director 
and  member,  was  formed  in  February,  1895,  to 
acquire  and  work  a  mine,  and  in  the  same  zucntii 
issued  a  prospectus  showing  that  the  directors  were 
aware  that  similar  properties  were  often  resold  *'to 
the  public  "  at  a  profit,  and  were  **  not  unmindful  of 
the  Denefit  that^'  might  <*  arise  by  convertiog  the 
syndicate  into  a  very  much  larger  oompany  within 
a  short  period." 
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In  Ootober,  1895,  the  dirootora  promoted  and 
luronght  out  a  company,  with  a  larger  share  capital 
than  that  of  the  syndicate,  to  pnn£a)e  the  mine  on 
tDe  terms  of  ao  agreement,  already  entered  into  in 
the  same  month  with  a  trostee  for  titie  oompmy, 
which  provided  for  the  payment  of  a  parchase- 
money  much  larger  than  what  had  been  paid  for 
and  expended  upon  the  mine  by  the  syndicate. 
The  same  persons  were  the  directors  of  both  the 
syndicate  and  the  company.  In  the  same  month 
the  compsny  issued  a  prospectus  offering  some  of 
its  shares  for  pubUc  subscription  and  s*'ating  the 
names  of  its  <urectors«  that  they  were  directors  of 
the  syndicate  selling  to  the  company,  and  the  dats 
of,  psrties  to.  and  consideration  for  the  sale  to  the 
company.  Inspection  of  the  contract  was  dso 
offered.  The  amount  of  profit  on  the  resale  to  the 
company  was  not  stated,  and,  subject  as  aforesaid, 
there  was  nothing  in  the  prospectus  to  show  ti^at 
the  sale  was  at  a  profit. 

The  court  found  as  a  fact  that  when  the  syndicate 
acquired  the  mine  it  had  no  present  intention  of 
reselling  to  or  forming  another  company,  but 
contemplated  working  it  in  the  first  iostaoce. 

In  the  wlndiog  up  of  the  company  it  was  sought 
to  make  S.  liable  on  a  misfeasaoce  summons  for  the 
secret  profit  received  by  him  ai  a  promoter  of  the 
oompany. 

Held,  (1)  that  the  syndicate  and  its  directors  weie 
not  {Kromoters  of  the  company  when  the  syndicate 
acquired  the  property. 

(2)  That  the  disclosure  in  the  prospectus  of  the 
company  of  the  fact  that  the  directors  of  the 
syndicate  were  directors  of  the  company  was  a 
disdomre  that  some  profit  was  being  madp. 

(3)  ThatS.  and  the  other  directois  were  guilty 
of  a  breach  of  duty  in  not  disclosing  what  profit 
bad  been  made  on  the  resale  to  the  company. 

(4)  That  although  the  company  might  have  had 
a  right  to  rescind  the  contract,  S.  could  not  b<) 
ordered  to  repay  the  profit  which  he  had  derived 
from  the  resale  to  tDe  comoany. 

Oluckstein  v.  Barnes,  [1900]  A.  C.  240,  disttr- 
iruished.^LADY  Forbest  (Mxtkchisok}  Gold 
Mine  (LnansD),  Eb,  Ch.D.  Wright,  J. ;  [1901]  1 
Ch.  582 ;  70  L.  J.  Oh.  275  ;  84  L.  T.  559. 

20.  Begiater  of  fnemheri'-'IfupecUon — Copies— 
Companies  Act,  1862  (25  &  26  Vid.  c.  89),  s.  32.— 
A  person  paying  a  shilling  for  inspection  of  the 
register  of  members  of  a  oompany,  under  section  32 
of  the  Oompaoies  Act,  1862,  is  not  entitled,  without 
any  further  payment,  to  take  copies  on  his  own 
aoconnt.  Hts  only  right  with  regard  to  copies  is 
to  be  furnished  by  the  company  with  copies  on 
payment  of  sixpence  for  every  hundred  words 
required  to  be  copied. 

Boord  V.  African  Consolidaied  Land  and  Trading 
Co.,  46  W.  B.  150.  14  Times  L.  R.  116,  overruled.— 
Balaghat  Qou)  Mining  Oo  ,  Be,  O.A.,  625. 

21.  Shares— Oatts'-Liability  of  past  member— 
Forfeited  shares — Liquidation— Seduction  of  capital 
— Irregularity  in  resolutions — Certificate  of  registra- 
tion—Companies  Act,  1862  (25  &  26  Via,  c.  89).  ss 
36,  51— Companies  Act,  1867  (30  &  31  Vict.  c.  131, 
M.  11,  15,  16— The  defendant  was  the  holder  of 
certain  part-paid  shares  in  the  plaintiff  company. 
The  articles  of  association  did  not  contain  any 
power  t3  reduce  the  capital  of  the  oompany.  The 
articles  empowered  the  company  to  forMit  the 
shares  of  members  who  made  default  in  paying 
calls,  and  provided  that  any  member  whose  shares 
were  so  forfeited  should  nevertheleis  be  liable  to 
pay  to  the  oompany  all  calls  owing  upon  the  shares 
at  the  time  of  the  f orfeitare.    A  resdation  was 


passed  to  amend  the  articles  by  empowering  the 
company  to  reduce  its  capital,  and  a  further 
resolution  was  subsequently  passed  to  reduce  the  a.^ 
capitaL  Each  of  these  resolutions  was  confirmed, 
but  in  neither  case  did  an  interval  of  fourteen  days, 
elapse  between  the  passing  of  the  original  resolu- 
tion and  the  confirmation,  as  required  by  section 
51  of  the  Companies  Act,  1862.  An  order  of  the 
court  giving  effect  to  the  resolutions  was  duly 
registe^,  and  the  registration  was  duly  certified 
in  accordance  with  section  15  of  the  Companies 
Act,  1867.  A  resolution  was  passed  to  call  up  the 
balance  of  the  uncalled  capital,  and  the  defendant 
having  made  default  in  payment  of  the  calls  in 
reapect  of  the  shares  of  wluch  he  was  the  holder  in 
consequence  of  the  order  of  the  court,  his  said 
shares  became  forfeited.  More  than  a  year  after 
the  forfeiture  a  resolution  was  parsed  to  wind  up 
the  company.    In  an  action  for  the  calls. 

Held,  first,  that  the  defendant  was  not  protected 
from  liability  by  section  38  of  the  Companies  Act, 
1862  ;  secondly,  that  any  irregularity  in  the  con- 
firaaation  of  the  resolutions  for  amending  the 
articles  and  reducing  the  capital  was  cured  by  the 
certificate  of  the  registrar,  by  virtue  of  sections  15 
and  16  of  the  Companies  Act,  1867.— Ladies'  Dbess 
Association  v.  Pulbrook,  C*A.,  6;  [1900]  2  Q.  B. 
376 ;  69  L  J.  Q.  B.  705. 

22.  Shares — Contract— Issue  of  fully-paid  shares 
fur  consideration  other  than  cash — Omission  to  file 
contract^ Memorandum  in  lieu  of  contract — Com- 
panics  Act,  1867  (30  &  31  Vict.  e.  131),  s.  25— 
Companies  Act,  1898  (61  &  62  Vict.  c.  26).  s.  1 
Qi}— Companies  Act.  1900  (63  &  64  Vict,  c  48),  ss. 
33,  36. — Shares  of  one  oompany  taken  in  exchange 
for  shares  of  another  oompany  are  not  shares 
paid  for  in  cash,  and  therefore  an  agreement  to 
take  such  shares  ought  to  have  been  filed  under 
seotiou  25  of  the  Companies  Ac^,  1867. 

Quoere,  whether  section  25  has  been  wholly 
repealed  by  the  Companies  Act,  1900. — Bbxttton  & 
BuBNBY,  £b.  Bubnby's  New  Cboss  Bbeweby, 
Re.  C.A.,  360;  [1901]  1  Ch.  637;  70  L.  J.  Ch. 
309;  84L.T.  130. 

23.  Shares  —  Deposit — Equitable  mortgage — Fore- 
closure. — Wnere  a  certifioaie  of  shares  in  a  limited 
oompany  was  deposited  as  a  security  for  the 
repayment  of  a  debt  owing  to  A., 

Held,  that  the  deposit  of  tiie  certificate  amounted 
to  an  equitable  morci^age,  and  that  A.  was  entitled 
to  a  decree  for  for<*closure. — Kabbold  v.  Plenty, 
Ch.D.  CozenS'Hardy,  J.,  646;  [1901]  2  Ch.  314; 
70  L.  J.  562. 

24.  Shares—  Surrender  of  shares  — Invalidity — Sale 
and  purchase  transadio/i — Belease  of  liability  on 
shares— Rectification — Discretion  of  court — Lapse  of 
time— Companies  Act,  1862  (25  &  26  VicL  c.  89),  s. 
35. — Action  to  det-rmine  whether  a  surrender  of 
shares  in  the  defendant  company  made  to  the 
company  in  1893,  was  valid. 

Held,  that  the  surrender  of  t\e  shares  was  a 
transaction  of  purchase  and  sale,  and  on  that 
grouad  bad,  according  to  what  wss  laid  down  in 
Trevor  v.  Whitworth,  [1887]  12  App.  Cm.  409,  the 
oompany  having  purchased  the  shares  at  the  price 
of  diacharginsr  tne  directors  from  the  liability  of  £1 
per  share.  Toe  court  could  not.  however,  accede 
to  the  claim  for  rectification.  Under  section  35  of 
the  Companies  Act,  1862,  the  court  will  only 
exercise  the  power  of  rectification  if  satisfied  of  the 
justice  of  the  case,  and  it  lay  on  the  apjidicants  to 
satisfy  the  court  that  justice  required  that  their 
application  should  be  granted.  In  the  present 
more  than  sevaQ  yean  bad  elapsea  nnoe 
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surrenden,  and  nothing  had  happened  in  the  mean- 
time except  that  the  company  which  had  been 
embarrassed  had  become  prosperous;  and  the 
plaintiffs,  if  placed  on  the  register,  would  share  in 
the  fruits  of  prosperity  which  they  had  formerly 
renounced.  They  had  not  satisfied  the  court  that 
there  was  an  equity  in  their  favour  to  disturb  the 
existing  state  of  things. — ^Beixerby  v,  Rowiakd 
AWD  Makwood's  Steamship  Co.,  Gh.D,  Kekenich, 
J. ;  [1901]  2  Ob.  265;  70  L.  J.  Ch.  616;  84  L.  T.. 
661. 

25.  Shares — Undertori  ting  ^Application  of  Bharea 
in  payment  of  commission — Companies  Act,  1900  (63 
&  64  Vict,  c,  48),  «.  8. — A  company  agreed  to  grant 
the  underwriters  of  an  issue  of  snares  proposed  to 
be  made  to  existing  shareholders  of  the  company 
an  option  to  an  agreed  date  to  take  15,000  £1 
shares,  part  of  the  proposed  issue,  at  the  price  of 
£2  108.  per  share.  The  shares  in  fact  stood  at  a 
much  higher  price  than  £2  10s.  per  share. 

Held,  that  the  proposed  arrangement  was  an 
application  of  shares  in  payment  ot  commisiion  in 
consideration  of  underwriting,  and  was  prohibited 
by  section  8  (2)  of  the  OompanieB  Act,  1900. 

Decision  of  Farwell,  J.  {ante,  p.  428),  confirmed. 
— Burrows  v.  Matabele  Gold  Beefs  Co.,  C,A., 
500;  [1901]  2  Ch.  23;  70  L.  J.  Oh.  434;  84  L.  T. 
478. 

26.  Special  resoltUion  —  Bequisite  majority  — 
Declaration  of  chairman — Corvclusive  evidence — 
Companies  Act,  1862  (25  &  26  Vict.  c.  89),  s.  61.— 
The  declaration  of  the  chairman  of  a  company 
meeting  that  a  special  resolution  has  been  duly 
carried  is  conclusive,  unless  challenged  by  means  of 
a  poll  demanded  by  five  members;  and,  in  the 
absence  of  any  evidence  of  mala  fides  on  the  part 
of  the  chairman,  the  coart  will  not  receive  evidence 
impeaching  the  declaration. 

In  re  Gold  Co.,  27  W.  B.  341,  11  Ch.  "D.  701, 
and  In  re  Hadleigh  Castle  Gold  Mines  (Limited), 
[1900]  2  Ch.  419,  foUowed. 

In  re  Horhury  Bridge  Coal,  <fcc.,  Co.,  27  W.  B. 
438,  11  Ch.  1).  109,  distinguished.— Arnot  v. 
United  African  Lands,  C.A.,  322 ;  [1901]  1  Ch. 
518 ;  70  L.  J.  Oh.  306 ;  84  L.  T.  309. 

27.  Voting^'Disqtialification — Forfeiture  of  shares 
— Fvrchaser  of  forfeited  shares  disqualified  from 
voting  whilst  calls  remain  due  from  original  holder, 
— By  the  articles  of  association  of  a  company  it 
was  provided  that  after  the  forfeiture  of  shares 
the  mrectors  of  the  company  should  be  entitled 
to  recover  from  the  shareholder  calls  and  other 
sums  due  in  respect  of  the  forfeited  shares,  and 
that  no  member  should  be  entitled  to  vote  whilst 
any  caUs  or  other  sums  should  be  due  and  payable 
to  ^the  company  in  respect  of  the  shares  of  such 
member. 

Shares  were  forfeited  for  non-payment  of  caUs, 
and  resold  by  the  company  to  a  purchaser,  to 
whom  a  certificate  was  issued  stating  that  he  was 
to  be  def  med  to  be  the  holder  of  the  shares  dis- 
charged from  all  calls  due. 

Held,  that  the  purchaser  of  the  shares  was 
not  entitled  to  vote  whilst  any  calls  or  other 
sums  remained  due  and  payable  to  the  company 
from  the  original  holder  of  the  shares. — Bandt 
Gold  Mining  Co.  v.  Wainwriqht,  CA.D. 
Kekewich,  J. ;  [1901]  1  Oh.  184;  70  L.  J.  Ch.  90; 
84  L.  T.  348. 

28.  Winding  up — Assets  —  Distribution,  —  The 
articles  of  association  of  the  A.  Co.  made  no 
provision  as  to  the  distribution  of  its  assets  on 
winding  up^    The  A*  Co.  made  an  agreement  to 


idl  its  business  and  property  to  ih»  0.  Co.  in  put 
oonsideration  of  the  transfer  of  certain  of  tibe 
C.  Co.'s  stock  to  the  shareholders  of  the  A  Go. 
There  were  two  classes  of  the  shareholders  of  the 
A.  Co. — ^preferred  and  deferred.  The  A.  Co.  gssn 
notice  to  its  shareholders  calliDg  a  meeting  lor  the 
purpose  of  passing  a  resolution  to  csnry  out  tUi 
agreement.  Both  the  agreement  and  the  resdutun 
made  no  mention  as  to  the  distribution  of  this  sfiodc 
between  the  two  dlasies  of  shareholders.  With  tin 
notice  calling  the  meeting,  the  secretary  of  the 
A.  Co.  sent  out  a  circular  saying  that  at  the  wiih 
of  the  C.  €k>.  the  stock  would  be  distributed 
between  the  preferred  and  deferred  shareholders  m 
certain  proportions,  and  not  pro  rata.  The  resob- 
tions  were  carried,  but  not  unanimously,  certsm 
shareholders  voting  against  them  and  some 
refraining  from  voting. 

Held,^that  it  was  impossible  to  make  an  ordir 
affecting  all  the  shareholders  cdleotively ;  that  sa 
inference  could  not  be  drawn  that  all  parties  hsd 
agreed  on  a  principle  of  distribution  not  in  accord- 
ance with  the  le^  rights  of  the  two  daises  of 
shareholders  in  a  winding  up ;  and  that  the  liquid- 
ator must  distribute  the  stock  in  aooordanoe  with 
the  legal  rights  of  the  shareholden. — ^Nobih- 
WeST  ARQENTINfl  Bailway  Co.,  Be,  CA.D. 
Wright,  J.,  134  ;  [1900]  2  Ch.  882 ;  70  L.  J.  Ch.  9; 
83  L.  T.  675. 

29.  Winding  up— Assets — DistrihuUon — Previout 
loss  of  capital  —  Last  year*s  profits  —  No  dividad 
declared — Preferred  and  ordinary  sharehMen— 
Articles, — ^Where,  on  a  limited  company  going  into 
liquidation,  there  is  standing  to  the  credit  of  its 
revenue  account  a  sum  representing  undivided  net 
profits, 

Held,  that  such  sum,  though  it  might  have  besn 
made  available  for  dividend  to  preferanoe  share- 
holders, in  spite  of  a  previously  existing  debit  for 
loss  of  capital,  was  not  to  be  applied  as  dividend  if, 
prior  to  the  liquidation,  no  dividend  had  been 
recommended  by  the  directors  or  declared  by 
the  company  in  accordance  with  the  articles.— 
Orichton's  On.  Co.,  Be,  Ch,D.  Wright,  J.,  566; 
[1901]  2  Ch.  184  ;  70  L.  J.  Ch.  639 ;  84  L.  T.  864. 
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30.  Winding  up  — Assets  —  Undistributed 
Payment  in  to  Companies*  Liquidation  Account^ 
Inspector '  General — Shareholder — Cfamishee  orders- 
Companies  {Winding-up)  Act,  1890  (53  &  54  Vict,  c, 
63),  s.  15.— In  order  to  put  into  foroe  the  garnishee 
procedure  the  judgment  creditor  must  show  that 
there  was  a  debt  due  from  the  garnishee  to  the 
judgment  debtor. 

Payment  to  the  Companies*  Liquidation  Account 
by  a  liquidator  of  a  sum  due  to  a  judgment  debtor 
does  not  constitute  the  relation  of  debtor  and 
creditor  as  between  the  Inspector-General  and  the 
judgment  debtor,  and  therefore  the  garnishee  pro- 
cedure does  not  apply. — Sfenob  v,  Coleman,  C.A., 
516;  [1901]  2  K.  B.  199;  70  L.  J.  K.  B.  632;  84 
L.  T.  703. 

31.  Winding  up — Committee  of  inspection — Foreign 
creditor — Poiver  of  court  to  order  fresh  meetings  of 
creditors  and  contributories ^Companies  Act,  1862 
(25  &  26  Vict,  c  89),  s.  91— Companies  (Winding-up) 
Act,  1890  (53  &  54  Vict.  c.  63).  ss.  6,  9,  23,  24.— If 
it  is  shown  tliat  there  is  reason  to  believe  that  the 
committee  of  inspection  of  a  company  in  liquids- 
tian  is  not  constituted  in  accordance  with  the  wishes 
of  the  majority  of  the  creditors,  the  court  may 
order  the  liquidator  to  summon  a  fresh  meeting  A 
creditors  in  order  to  determine  wheUier  any  altera- 
tions should  be  made  in  the  oonstitiitioii  of  the 
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oommittee.— Radford    ft    Bbight,    Ek,  Vh.D. 
Wright,  J.,  270 ;  [1901]  1  Oh,  272 ;  70  L.  J.  Ch.  78. 

32.  Winding  up  —  Committee  of  inspection  — 
Credttora  unrepresented-^Besummoning  first  meetings 
—Companies  Act,  1862  f  25  &  26  Vict.  c.  89),  «.  91— 
Companies  {Winding-up)  Act.  1890  (63  &  64  Vict.  c. 
63),  M.  6,  9. — In  the  windiog  up  of  a  oompany  by 
the  court,  the  court  has  power  to  order  the  first 
meetiogs  of  the  creditors  aod  contributories  to 
be  resummoned,  and  it  may  limit  the  purposes  of 
the  meetings  to  the  selection  of  persons  to  ba 
appointed  as  members  of  the  committee  of  inspec- 
tion. 

Where  the  creditor  of  a  company  for  a  large 
amount  was  unrepresented  on  the  committee  of 
inspection,  and  at  a  meeting  of  the  creditors, 
summoned  by  the  direction  of  the  court,  a  resolu- 
tion was  piftssed  that  it  was  desirable  that  the 
creditor  should  be  represented  on  the  committee, 
but  a  majority  of  the  creditors  at  the  meeting 
(>xpressed  the  opinion  that  it  was  uodesirable  that 
any  member  of  the  present  committee  should  retire, 
the  court  directed  the  first  meetings  to  be  re- 
summoned to  determine  whether  a  committee 
should  be  appointed  and  who  should  be  the  members 
of  it.— Eadfobd  &  Bbiqht  (Lxmited)  (No.  2).  Be, 
Ch,D.  Wright,  J.;  [1901]  1  Ch.  736;  70  L.  J.  Oh. 
362  ;  84  L.  T.  161. 

33.  Winding  up—Contract— F ally -paid  shares- 
Omission  to  file  contract — Costs^  Companies  Act, 
1867  (30  &  31  Vict.  c.  131>,  s,  25— Companies  Act, 
1898  (61  &  62  Vict.  c.  26).— Where  after  a  winding 
up  has  commenced  relief  has  been  granted  to  a 
sbareholder  under  the  Oompauies  Act,  1898,  the 
terms  (if  any)  imposed  as  a  consideration  of  obtain- 
inir  relief  are  in  the  discretion  of  the  court. 

Where  the  payment  of  the  liquidation  costs  is 
made  a  condition  of  obtaining  relief,  there  is  no 
general  rule  as  to  whether  the  costs  ougbt  to  be  as 
between  solicitor  and  client,  or  party  and  party; 
but  in  determining  this  the  court  will  take  into 
consideration  the  aseistaoce  given  to  the  liquidator 
by  the  applicant  and  the  reatonablenessof  opposing 
the  appUcation.— Fabmsbs  United,  Be.  Stbphen- 
SOK's  OAflB,  Ch.B.  Wright,  J. ;  [1900]  2  Oh.  442; 
69  L.  J.  Ch.  684 ;  63  L.  T.  406. 

34.  Winding  up— Contributory— Action  begun  by 
company— Discontinuance  by  liquidator— Originating 
summons — Same  cause  of  action — Costs  of  action — 
Stay  of  proceedings— Companies  Act,  1862  (25  &  26 
Vidt»  c.  89),  s,  101. — Where  a  company  commenced 
an  action  against  a  shareholder  for  calls,  but  after- 
wards went  into  Toluntary  liquidation,  and  the 
bquidator  discontinued  the  acuon,  and  then  took 
out  a  summons  against  the  shareholder  for  a 
balance  order,  the  Mhareholder  is  not  entitled  to  a 
stay  of  proceedings  on  the  summons  till  his  taxfd 
costs  of  the  discontinued  action  have  been  paid, 
but  is  entitled  to  set  off  these  costs  against  any  sum 
which  the  liquidator  may  recover  against  him  under 
the  summooii. — United  Service  Association,  Be, 
Young.  Ex  parte,  Ch.D.  WHght,  J.,  216:  [1901] 
1  Oh.  97 ;  70  L.  J.  Oh.  16 ;  84  L.  T.  145. 

35.  Winding  up— Contributory  — Application  for 
shares— Withdrawal  be/ore  allotment.— Bj  a  recon- 
ktruction  or  amalgamation  agreement  the  0.  Oo. 
and  its  liquidators  agreed  to  tTAUsfer  its  goodwill 
and  assets  to  the  M.  Oo.,  part  of  the  consideration 
for  the  transfer  being  that  every  member  of  the  0. 
Oo.  should,  in  respect  of  each  share  therein  held  by 
him,  '*  be  entititd  as  of  right  to  claim  an  allot- 
ment "  of  either  a  debenture  bond,  or  two  ordinary 
■hares  of  £6  each  in  the  If.  Oo.  credited  with  £1  per 


share  paid  up,  and  the  agreement  provided  that  the 
M.  Oo.  should,  within  a  month  from  the  date  of  the 
agreement,  allot  and  issue  the  bonds  and  nhttiea 
claimed,  subject  to  this,  that  it  should  not  be 
bound  to  allot  shares  to  any  one  to  whom  under 
its  articles  it  could  have  objecttd  as  a  transferee 
of  shares.  The  skgreement  further  provided  that 
a  daim  must  be  made  within  twenty-one  days 
from  the  date  thereof  by  sending  in  to  the  M.  Oo. 
or  to  the  liquidators  of  the  0.  do.  a  signed  daim 
in  writing,  and  that  the  liquidators  should  within 
scTen  days  from  that  date  give  notice  in  writing 
to  each  member  of  the  0.  Oj.  statiog  the  number 
of  bonds  or  shares  which  he  was  entitied  to  claim 
as  of  right,  with  proper  forms  of  daim.  The 
liquidators  duly  gave  notice  to  W.,  a  shareholder  in 
the  0.  Oo.,  who  within  the  t«?enty-one  days  signed 
a  document,  addressed  to  the  directoi^  of  the  M. 
Oo.,  daiming  an  allotment  of  ten  ordinary  shares 
with  £1  per  share  paid  up,  and  agreeing  to  accept 
the  satne  and  to  pay  the  further  moneys  payable 
thereon  when  called  upon.  Before  any  acceptance 
of  the  offer  or  the  allotment  of  the  shares  subse- 
quentiy  made,  W.  wrote  to  the  M.  Oo.  withdrawing 
his  application.  In  the  subsequent  winding-up  of 
the  M.  Oo.  the  liquidator  of  that  oompany  sought 
to  have  W.  retained  on  the  list  of  contributories  in 
respect  of  the  ten  shares. 

Hdd,  that  the  document  sent  to  W.  was  an  appli- 
cation which  could  be  withdrawn  by  him  ben>re 
acceptance,  and  not  an  acceptance  of  a  prior  offdr 
by  the  M.  Oo.,  and  that  he  was  not  uable  as  a 
contributory.  —  Metropolitan  Fire  Insurafoe 
Oo.,  Be,  Ch.D.  Cozms-Hardy,  J. ;  [1900]  2  Oh.  671 ; 
83  L.  T.  403. 

36.  Winding  up — Landlord  and  tenant — Restrain^ 
ing  distress— BiU  of  exchange  for  rent — Debentures— 
Jteceiver— Companies  Act,  1862  (25  &  26  Vid,  c.  89), 
ss.  87,  138,  163.— H.  granted  a  lease  to  X.  which 
was  purchased  by  a  company,  but  no  assigument  of 
it  was  taken.  The  company,  however,  entered  into 
occupation  of  the  demisiBd  premises,  and  gave  H. 
bills  of  exchange  for  rent  overdue,  which  bids  were 
dishonoured.  After  the  dishonour  the  company 
passed  an  extraordinary  resolution  for  voluntary 
winding-up,  and  then  the  landlord  distrained  for 
the  rent  on  the  company's  chattels.  These,  how- 
ever, were  subject  to  a  floating  secozity  contained 
in  debentures  covering  all  the  company's  assets, 
which  were  insuffident  in  value  to  satisfy  the 
debenture  debt.  Ko  recdver  had  been  appointed. 
The  liquidators  having  moved  to  restrain  tne  laud- 
lord  from  proceeding  with  the  distress, 

Held,  (1)  that,  but  for  tbe  existence  of  the  deben- 
tures, and  notwithstanding  Ex  parte  Clemence,  23 
Oh.  D.  154  (which  the  court  declined  to  follow),  the 
landlord  would  haTe  been  restrained,  as  he  had  a 
right  to  prove  in  the  winding  up ;  but  (2)  that,  as 
tbe  assets  were  covered  by  the  debentares  and  were 
insufficient  to  satisfy  the  debenture  debt,  the 
liquidator  had  no  right  to  intervene,  following  on 
this  point  Ex  parte  Purssell,  34  Oh.  D.  646,  and  that 
the  non-appoiatment  of  a  receiver  made  no  differ- 
ence.—Hakpub' 8  Otcle  PrmNas  Oo.,  Be,  Oh.D. 
Wright,  J, ;  [1900]  2  Oh.  731 ;  83  L.  T.  407. 

37.  Winding  up — Liquidator —  Appointment  — 
Courfs  power  to  appoint  additional  liquidator  in 
voluntary  winding-up— Companies  Act,  1862  (25  & 

26  Vict,  c.  89),  ss.  138,  141 Sections  138  and  141  of 

the  Oompauies  Act,  1862,  enable  the  court  having 
jurisdiction  to  wind  up  companies  to  appoint  a 
liquidator  in  a  voluntary  winding  up,  not  only 
where  there  is  no  liquidator  acting  or  in  the  place 
of  a  liquidator  who  is  by  the  coiut  removed  ^rom 
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hifl  office,  bnt  also  in  axiy  otiier  oase  where  due  cause 
is  shown  for  appointing  a  liquidator — e.^.,  when  an 
additional  Uqnidator  is  required — and  the  appoint- 
ment may  ba  made  on  the  application  of  the  ezist- 
iDg  liquidator. — Sunlight  Incandescent  Gab 
I/AMP  Co.,  Eb,  Ch.D,  WrigU,  J.;  [1900]  2  Ch. 
728 ;  83  L.  T.  406. 

38.  WindtTig  up-^Liquidaior — Appointment  of— 
Order  by  court  for  winding  up — Jurisdiction  of  court 
to  appoint  permanent  liquidator — Companies  Act,  1862 
(25  &  26  Vict.  c.  89)  a.  92— Companiee  {Winding-up) 
Act,  1890  (53  &  64  Vict.  c.  63),  m.  4,  6.— The  court, 
on  making  an  order  for  the  compulsory  winding  up 
of  a  company,  has  no  jurisdiction  to  appoint  a 
permanent  liquidator  other  than  the  official  receiyer 
for  the  district. 

By  section  4  of  the  Companies  (Winding-up)  Act, 
1890,  the  official  receiver  becomes,  by  yirtue  of  his 
office,  provisional  liquidator ;  and,  under  section  6, 
he  has  to  summon  a  meeting  of  the  creditors  of  the 
company,  and,  until  they  have  been  thus  consulted 
as  to  the  appointment  of  the  liquidator,  the  court 
has  no  power  to  appoint  a  permanent  liquidator. — 
Eeid  (John),  Be.  Q,B,D.,  15;  [1900]  2  Q.  B.  634 ; 
69  L.  J.  a  B.  736;  83  L.  T.  196. 

39.  Winding  up  —  Liquidator  —  Bemuneration — 
Charges  for  letters.-— A,  company  which  was  being 
wound  up  under  a  compulsory  winding-up  order 
was  liable  for  the  costs  and  expenses  of  tJie 
voluntsr]^  winding  up  of  other  oompsnies,  tbe 
undertakings  of  wtiioh  it  had  purchased. 

In  assessing  the  amount  payable  as  remuneration 
to  the  voluntary  liquidator, 

Held,  (I)  tbat  the  court  would  not  sanction  an 
alleged  practice  of  accountants  to  charge  for  all 
letters  written,  irrespective  of  their  character,  as 
having  taken  half  an  hour  of  the  principal's  time 
(cbarg€d  for  at  a  certain  rate)  in  the  preparation ; 
(2)  that  there  was  nothing  to  bind  the  court  to 
apply  the  scale  adopted  by  the  Chancery  judges 
and  sanctioned  by  the  Lord  Chancelkur  in  1868, 
which  only  applied  to  official  liquidators;  and  (3) 
that  each  case  as  to  the  remuneration  of  a  voluntuy 
liquidator  must  be  considered  with  regard  to  its 
own  particular  circumstances.  —  Amalgamated 
Syndicates  (Limited),  Be,  Ch.D.  Wright,  J.; 
[1901]  2  Ch.  181 ;  84  L.  T.  864. 

40.  Winding  up  —  Petition — Evidence— Companies 
{Winding-up)  Bales,  1900,  rr.  36,  176,  177.— The 
statutory  affidavit  in  support  of  a  petition  to  wind 
up  a  company  must  be  made  by  the  petitioner,  or 
one  of  the  petitioners,  and  the  power  to  make  it 
cannot  be  delegated  to  a  subordinate. — Chartered 
Stores  AND  Trading  Co.,  Be,  Ch.D.  Wright,  J..  75 ; 
[1900]  2  Ch.  870;  69  L.  J.  Q.  B.  861;  83  L.  T. 
674. 

41.  Winding  up  —  Petition— Future  debt— Deben- 
ture stock  —  Trust  deed  —  Breach  of  covenant  — 
C<mpanies  Act,  1862  (25  &  26  Vict,  c.  89),  ss.  79,  80, 
82. — A  debenture-holder  whose  security  is  not 
presently  redeemable,  and  the  interest  of  which  is 
not  in  arrear,  cannot  petition  for  the  winding  up 
of  the  company,  as  he  is  not  yet  a  creditor. 

In  re  Australian  Joint  Stock  Bank,  41  SOLICITORS* 
Journal  469,  [1897]  W.  N.,  p.  48.  distinguished.— 
Melbourne  Brewery,  Be,  Ch.D.  WrigM,  J,, 
250 ;  [1901]  1  Ch.  453 ;  70  L.  J.  Oh.  198 ;  84  L.  T. 
228. 

42.  Winding  up — Bec(mstruction — Special  resolu- 
tion—Notice of -^Invalidity, -—IS^oMq^  was  given  of 
an  extraordinary  meeting  of  shareholders  in  a 
company  for  the  purpose  of  oo&ndering  and,  if 
thought  fit,  pissing  resolutions  for  a  voluntary 


winding  up  with  the  appointment  of  a  liquidator  a^. 
a  fixed  remuneration  for  the  purpose  of  rsoonatrue- 
tion  in  accordance  with  the  terms  of  a  draft  agree- 
ment. At  the  meeting  the  only  resoluticm  pat  was 
for  voluntary  winding  up  with  the  appoiatmaat  of 
a  liquidator. 

Held,  oa  the  petition  of  a  creditor  for  a  com- 
pulsory winding  up,  that  a  compulsory  vriading  19 
order  must  be  made,  as  the  rdsolution  put  to  the 
meeting  and  passed  was  invalid,  nit  bein^  in 
accordimce  with  the  terms  of  the  notice. — ^Tbsds  ft 
Bishop.  Be,  Ch,D.  Cozens-Sardy,  «7. ;  70  L.  J.  Oh. 
409 ;  84  L.  T.  561. 

43.  Winding  up^ Requisition  to  directors — Notice 
of  meeting  by  secretary  without  authority — Effect  on 
validity  of  resolution  to  wind  up  voluntarily — 
— Companies  Act,  1900,  s.  13,  sub-sections  1,  3,  5. — 
Where  a  requisition  under  section  13  of  the 
Companies  Act,  1900,  has  been  sent  in  to  the 
directors  calling  upon  them  to  summon  a  meeting 
of  the  company,  the  notice  of  the  meeting,  if  given 
within  the  period  of  twenty-one  days  mentioned 
in  the  Act,  can  only  be  ^iven  by  the  authority  of 
the  directors  at  a  meeting  ol  the  board,  conae- 
quently  a  notice  given  within  such  period  by  the 
secretary  of  the  company  without  the  authority  of 
the  boara  of  directors  is  invalid,  and  the  proceed- 
ings of  the  meeHug  hell  in  pursuance  of  such 
notice  are  of  no  cKff<»ct. 

Qucere,  whether  the  requisitionists  could,  after  the 
expiration  of  the  twenty-one  days,  call  a  meeting 
by  notioei  dgned  by  the  secretary. — State  of 
Wtominq  Syndicate,  Be,  Ch.D,  Wright,  J.,  650; 
84  L.  T.  868. 

44.  Winding  up— Secured  creditor — Garnishee  order 
—Judicature  Act,  1875  (38  &  39  Vift.  c.  77),  s.  10  — 
BankrupUy  Act,  1883  (46  ft  47  Vict.  c.  62),  «.  45  — 
Section  45  of  the  Bankruptcy  Acti  1883,  restricting 
the  rights  of  crecitors  under  attachment  of  debts 
is  not  made  applicable  by  section  10  of  the 
Judicature  Act,  1875,  to  the  winding  up  of  insolvent 
companies,  and  therefore  it  is  still  the  law,  as 
recognized  in  In  re  Stanhope  Silkstone  Collieries  Co  , 
11  Ch.  D.  160,  that  a  judgment  creditor  who  has 
obtained  a  garnishee  order  nisi  to  attach  a  debt 
owing  by  a  company  to  his  debtor,  and  has  served 
the  order  on  the  company  before  the  commenoe- 
ment  of  its  winding  up,  is  a  secured  credit »  and 
entitled  to  the  debt  as  against  the  liquidator. — 
National  United  Investment  Corporation,  Rb, 
Ch.D.  Wright,  J. ;  [1901]  1  Ch.  950;  70  L.  J.  Ch. 
461 ;  84  L.  T.  766. 

45.  Winding  up  — Surety — Fraudulent  preference 
— ••  Creditor  '*— Companies  Act,  1862  (25  ft  26  Vidt, 
c.  89).  s.  IG^" Bankruptcy  Act,  1883  (46  ft  47  Firf. 
c.  52),  s.  48. — A  surety  being  a  person  who  oan 
prove  ia  respect  of  his  contingent  liability  is  a 
creditor  within  the  meaning  of  section  48  of  the 
Baokruptcy  Act,  1883,  and  consequently  a  trans- 
action which,  if  between  a  company  and  one  of  ita 
ordinary  creditors,  would,  under  section  164  of  the 
Companies  Act,  1862,  and  section  48  of  toe 
Banluruptoy  Act,  1883,  be  void  as  a  fraudulent 
preference,  is  also  void  for  the  same  reawn  wh-n 
bet«veen  the  ompanyand  its  surety.  ^Blackpool 
Motor  Car  Co.,  Be,  HAikiiLTON  v.  Blackpool 
Motor  Car  C0..CA.Z).  Buckley,  J.,  124;  [1901]  1 
Ch.  77;   70  L.  J,  Ch.  61. 

46.  Winding  up — Voluntary  winding  up — Share- 
kolder^s  petition  for  oomptdsory  order — Effect  of 
voluntary  winding  up, — A  petition  for  a  compulsory 
winding-up  order  vras  presented  by  a  fuUj-paid 
shareholder  who  was  supported  by  a 
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nmnlMr  of  the  other  shareholders.  Besolations  for 
▼oluntarj  windiog  up  bad  been  passed  with  a  view 
to  a  reooBstmotioa,  which  had,  however,  proved 
abortive  at  the  time  of  the  hearmg  of  the  petition. 
There  were  also  matters  which  appeared  to  reqaire 
investigation. 

Held,  that  a  compulsory  windiog-up  order  must 
be  made,  and  that,  in  arriviog  at  tbat  oonclasion, 
the  fact  ihst  the  volant%ry  winding  u^  was  not  an 
ordinary  one,  but  was  resolved  upon  with  the  view 
to  a  specific  object  which  had  f  «iled,  was  a  reason 
for  strongly  inflaencing  tbe  court.  —  Gutta 
Peboha  Cobforation,  £b,  Ch  D,  Cozens-Hardy,  J, ; 
[1900]  2  Ob.  665;  83  L.  T.  401. 

See  also  Bankruptcy,  10,  19 ;  Building  Society, 
1 ;  Mortgage,  2 ;  Partnership,  4 ;  Practice,  8,  25 ; 
Solicitor,  1. 

OONELICT  of  LAWS:- 

1.  Domicil — Personal  proper tif— Settlement^ Power 
of  appointment'- Will. — Ou  tbe  marriage  of  an 
Englishwoman  with  a  domiciled  Frenchman, 
Bnglish  personal  property  was  fettled  in  English 
form  with  Eoglish  trustees  on  such  trusts  as  the 
intended  wife  should  by  will  app;int,  and  subject 
thereto  for  her  separate  use. 

Held,  that  the  settlement  was  governed  by 
English  law,  and  that,  subject  to  the  payment  of 
separate  debts  of  the  wife,  tbe  settled  property 
passed  under  tbe  will  of  the  wife  notwithstanding 
limitations  imposed  by  Freoch  law  on  testamentary 
disposition.— MBQBET.  Bb,  Twbbdib  v.  Maunder, 
€h.D.  Ctzma-IIardy,  J. ;  [1901]  1  Ch.  547 ;  70  L.  J. 
Gh.  451 ;  84  L.  T.  192. 

2.  Marriage  aettlemenU  —  A  marriage  was 
solemnized  in  Scotland  in  1857  between  B.,  a  gentle- 
man domiciled  in  Mauritius,  and  E.,  a  domiciled 
Scotchwoman.  Before  the  marriage  a  settlement 
was  made  in  Scotch  form  of  the  money  brought 
into  settlement  by  the  wife,  and  another  settlement 
was  made  in  Englith  form  of  the  property  lettled 
by  the  husband.  Each  settlement  contained  a  pro- 
vision that  the  law  of  Mauritius  should  not  apply 
so  far  as  it  was  or  might  be  at  variance  or  incon- 
sistent with  tbe  provisions,  olausee,  and  agreements 
contained  in  the  settlements.  In  tbe  EngSsh  settle- 
ment there  was  a  limitation  on  the  death  of  the 
husband  and  remarriage  of  the  wife  to  the  persons 
who  would  have  been  entitled  to  the  husband's 
estate  if  he  had  died  without  ivsue  and  unmarried 
under  the  English  Statutes  of  Distribution.  The 
husband,  by  the  law  of  Scotland,  had  a  testamentary 
power  to  revoke  this  limitation  if  that  law  applied. 

Held,  that  the  law  of  Scotland  applied.— Mus- 
PBATT-WiLLiAMSv.HowB,  Ch,D,  CozenB-Hardy,J,; 
84  L.  T.  191. 

CONTEBfPr : 

1.  Company — Winding  up — Creditor* $  petition — 
'Fraudulent  circular — Resolution  to  wind  up  volun-- 
iarily — Attempt  to  mislead  the  court* — ^Wbere,  atter 
a  creditor's  petition  for  the  compulsory  winding  up 
of  a  company  has  been  presented,  a  circolar  is 
issued  at  the  instigation  of  the  directors  by  a  share- 
holder asking  for  proxies  to  be  used  by  him  in  order 
to  obtain  an  investigation  into  the  conduct  of  the 
directors,  and  such  proxies  are  intended  to  be,  and 
are  in  fact,  used  in  support  of  the  directors  and  a 
leeolution  for  voluntary  winding  up,  those  respon- 
sible for  the  drcnlar  and  such  action  are  guilty  of 
a  contempt  of  court,  in  that  they  have  attempted  to 
mislead  the  court  by  representing  that  a  voluntary 
winding  up  is  already  in  existence,  with  the  view  of 
inducing  liie  court  not  to  make  an  order  for  com- 
pulsory winding  up.— Pabsonagb,  Bs,  Ch,D. 
Wright,  J.,  700 ;  84  L.  T.  8^6. 


2.  Company — Winding  uv—Liquidator—Applica'- 
tion  to  remove  circularizing  shareholders* — In  a  volun- 
tary winding  up  a  shareholder  took  out  a  summons 
on  behalf  of  himself  and  the  other  fhareholders  of 
the  company  asking  for  tbe  removal  of  the  volun- 
tary liquidator  from  office,  and  in  support  filed  an 
affidavit  stating  what  he  alleged  to  be  the  f  «cts 
justifying  the  application.  Before  the  summons 
came  on  for  hearing  he  issued  a  circular  to  the  other 
shareholders,  in  substance  repeating  what  he  had 
stated  in  the  affidavit,  and  asking  tbe  shareholders 
to  support  his  application.  The  li<|uidator  then 
served  notice  of  motion  for  an  injunction  to  restrain 
the  issuing  of  the  circular  or  any  other  like  docu- 
ment on  the  ground  that  it  was  a  contempt  of 
couri. 

Held,  that  tbe  circular  could  not  in  any  way 
int<>ifere  with  or  prejudice  the  dae  trial  of  the 
matter,  and  was  not  a  contempt  of  court,  and  that 
tbe  liquidator's  application  must  be  dismissed. 

Semble,  that  Goats  v.  Chadwick,  [1894]  1  Gh.  347, 
ro  far  as  it  decided  tbat  the  ola  utiff  had  beea 
guilty  of  contempt,  and  In  re  Crown  Bank,  [1890] 
44  Gh.  D.  649,  were  not  nghtly  decided.— New 
Gold  Coast  Exploration  Go.,  Be,  Ch.D.  Cozens^ 
Hardy,  J. ;  [1901]  1  Qh.  860;  70  L.  J.  Ob.  355. 

GONTBiLGT:— 

1.  Assignment — Ghoie  in  action. — A.,  who  was 
the  owner  of  a  patent  for  the  constroction  of  a 
machine,  supplied  and  erected  a  machine  for  the 
respondent.  Afterwards  he  assigned  the  patent  to 
tbe  appcdlant  company  *'  together  with  the  beoefit 
of  all  contracts  aod  concessions."  The  company, 
with  the  consent  of  A.,  sued  the  respondent  for  Ihe 
price  of  the  machine  supplied  to  him. 

Held,  that  the  action  was  not  maintainable. — 
Intbbkational  Fibbv  Syndicate  v.  Dawson, 
H.L. ;  84  L.  T.  803. 

2.  Breach — Remedy — Conduct  determining  contract 
— Damages. — To  enable  one  of  two  parties  to  a 
contract  to  treat  the  contract  as  at  an  eod  there 
must  either  be  an  express  repudiation  of  tbe  con- 
tract by  the  other  party  thereto  or  such  a  failure 
of  performance  going  to  the  root  of  tbe  contract  as 
to  justify  the  conclusion  that  the  otber  party  no 
long^  intends  to  be  bound  by  the  contract. 

Where  t^e  ma^n  part  of  a  contract  has  been  per- 
formed and  little  remains  to  be  done  under  it, 
failure  to  perform  that  little  does  not  justify  the 
other  party  to  tiie  contract  in  treating  ic  as  at  an 
end,  but  the  proper  remedy  is  in  damages. — 
Bhyknsy  Bailway  Go.  v.  Bbegon,  &c.,  Bailway 
Go,  (7.^,116;  83L.  T.  111. 

3.  Building  contract  —  Architect  —  Certificate  — 
Liability  forneqligence  in  making  certificate — Position 
of  arbitrator — Duty  to  exercise  impartial  fudgment,^^ 
A  building  contract  provided  tbat  the  builder 
shoold  be  paid  on  the  certificates  of  the  architect 
wbo  was  employed  by  the  building  owner  to  super- 
intend the  work  and  measure  it  up  when  completed, 
and  that  the  fioal  certificate  should  be  conclusive 
evidence  that  tbe  builder  was  entitled  to  receive 
payment  of  the  final  balance.  The  contract  con- 
tain ed  a  clause  providing  that,  in  case  any  dispute 
under  Hie  oontract  should  arise  between  the  build- 
ing owner,  or  the  architect  on  his  behalf,  and  the 
bnilder,  such  dispute  should  be  referred  to  the 
arbitration  of  a  person  other  than  the  architect. 

Held,  by  A.  L.  Smith,  M.B.,  and  Gollins,  L.J. 
(Bomer,  L.J.,  dissenting),  that  the  ardiitect 
occupied  the  position  of  an  arbitrator  in  making 
certificates,  and  therefore  that  the  building  owner 
could  not  maintaihi  an  action  against  the  architect 
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for  negligence  in  making  his  final  oertifioate.— 
Chambbks  v.  Goldthorps;  Bestell  v.  Nye, 
a^.,  401 ;  [1901]  1  Q.  B.  624;  70  L.  J.  K.  B.  482 ; 
84  L.  T,  444. 

4.  Conditional  promise  to  consider  a  proposal 
favourably — Gonstmction — Appeal  from  Canada. — 
Held,  reversing  the  judgment  of  the  courts  below, 
that  a  written  promise  by  the  appellants  that  if 
satisfied  with  the  respondent  as  a  customer  they 
would  faTourably  consider  any  application  by  him 
to  renew  a  subsisttng  contract  between  them  on 
its  expiration  does  not  impose  a  legal  obligation  to 
grant  it.— Monteeal  Gas  Co.  v.  Vasby,  P.C; 
[1900]  A.  0.  696 ;  69  L.  J.  P.  0.  134 ;  83  L.  T.  233. 

5  Contract  to  erect  Jiouses — Breach — Specific  pet' 
formance,— The  defendant  covenanted  to  erect 
certain  houses  on  apiece  of  land  sold  to  him  for 
that  purpose  by  the  mayor  and  corporation  of  W., 
who  sought  to  have  bouses  erected  on  this  site  in 
order  to  increase  the  rateable  vidue  of  that  part  of 
the  town. 

In  an  action  to  enforce  specific  performance  of 
the  coves  ant  to  build,  with  an  alternative  claim  for 
damages  for  the  non-performsnce  of  the  covenant, 
the  special  jury  assessed  the  damages  at  £60 ;  and 
the  learned  judge  entered  judgment  for  the 
plaintiffs  for  specific  performance. 

Held,  that,  this  b«lng  a  case  iu  which  the  loi s 
arising  to  the  plaintiffiB  from  the  land  remaining 
vacant  could  not  be  estimsted  in  damagep,  specific 
performance  of  the  covenant  to  build  ;had  rightly 
been  granted. 

Per  Bomer,  L.  J. — As  a  general  rule  the  court  will 
not  grant  specific  performance  of  a  building  con- 
tract; but  there  is  an  exception  to  that  rule  where 
it  is  established  (1)  that  the  building  work  to  be 
done  is  defined ;  (2)  the  plaintiff  has  a  substantial 
interest  in  having  the  contract  speoifloally  per- 
formed which  cannot  be  adequately  compensated 
by  damages ;  and  (3)  the  defendant  has,  by  reason 
of  the  contnMt,  obtained  posiession  of  the  land  on 
which  tbe  buUdiog  is  to  be  erected.— Wolveb- 
HAMPTON  (Mayor)  v.  Emmons,  C.A.,  653;  [1901] 
1  K.  B.  516 ;  70  L.  J.  K.  B.  429 ;  84  L.  T.  407. 

6,  Contract  to  make  and  deliver  chattel  by  certain 
date — Buyer  to  provide  ship  to  receive — Concurrent 
obligations — Delay  in  making  chattel — Obligation  of 
huytr  to  provide  ship. — The  plaintiffs  agreed  to  con- 
struct and  deliver,  f .  o.  b.  at  the  port  of  London, 
for  the  defendants  a  steam  launch  by  a  fixed  date. 
The  launch  was  not  in  fact  ready  to  be. delivered 
until  three  months  after  the  agreed  date,  but  the 
defendants  did  not  during  that  time  notify  to  the 
nlaintiffi  that  there  was  vny  vessel  at  the  port  of 
Ixmdon  on  board  of  whioti  they  requir^  the 
launch  to  be  delivered. 

Held  (affirming  the  judgment  of  Buoknill,  J.), 
that,  as  the  defendants  were  not  ready  and  willing 
to  take  delivery  before  theplaintifiii  were  readv  and 
willing  to  deliver,  the  defendants  wete  not  entitled  to 
deduct  from  the  price  the  aRreed  damages  for  delay 
in  delivery. —FoRBEBrr  v.  Abamayo,  C.A.;  83  L.  T. 
336. 

7.  Illegality — City  of  London  Corporation — Interest 
of  member — City  of  London  Sewers  Act,  1848,  s.  42 
— City  of  London  Sewers  Act^  1861,  m.  63,  57. — The 
fact  that  a  commissiooer  of  sewers  or  an  alderman 
or  common  councilman  of  the  City  of  London  is 
interested  or  conoemed  in  a  contract  made  by  the 
Commifsioners  of  Sewers  with  a  company,  by  reason 
of  his  being  a  shareholder  in  such  company,  is 
sufficient  to  render  the  contract  null  and  void. — 
OiTY  OF  London  Electeio  LiOHTiNa  Go.  v.  Gitt 


OF  London  Cobporation,  (7-4.,  306 ;  [1901]  1  Ch. 
602 ;  70  L.  J.  Gh.  334 ;  84  L.  T.  170. 

8.  Illegality — Statutory  confirmation — Vendor  emd 
purchaser — Agreement  to  give  *' first  refusal "  oflamd 
— Purchaser  vfith  notice — Injunction,  —  "Where  an 
airreement  is  confirmed  by  Act  of  Parliament*  the 
effect  is  to  give  it  statutory  validity,  so  that  no 
question  as  to  remoteness  or  unoertaintv  can  ariae. 

Where  a  contract  so  confirmed  stipolates  thftt  B. 
shall  have  the  first  refusal  of  A.'s  land,  A.  ceimot 
sell  the  land  without  first  informing  B.  of  the 
actual  cash  price  offered  by  an  intending  purchaser, 
and  offering  it  to  B.  at  that  price. 

Such  a  stipulation  does  not  create  an  interest  in 
the  land,  but  it  involves  a  negative  contraot  not  to 
part  with  the  land  to  any  other  person  withoot 
giving  that  first  refusal,  and  can  b«  enforced,  not 
only  against  the  vendor,  but  against  an  intending 
purohafer  with  notice. 

Decision  of  FarweU,  J.,  ([1900]  2  Gh.  352), 
affirmed.  —  Manchester  Ship  Ganaii  Co.  v. 
Manchesteb  Baoeoottbse  Go.,  (7.il.,  418;  [1901] 
2  Gh.  37 ;  70  L.  J.  Gh.  468 ;  84  L.  T.  436. 

9.  Implied  negative  stipulation — Injunction —  Undue 
preference— Electric  Lighting  Act,  1882  (45  &  46 
Vict.  c.  59),  ss.  19,  20. — Where  a  contraot,  although 
affirmative  in  form,  is  ni>gative  in  subatanoe,  the 
court  will,  notwithstanduig  the  absence  of  a 
negative  stipulation,  imply  one,  and  grant  an 
injunction  accordingly,  upon  the  principle  of 
Lundey  v.  Wagner,  I  De  G.  M.  &  G.  604. 

▲  customer  of  an  electric  lighting  company 
agreed  <'to  take  the  whole  of  the  electrio  energy 
required  for  the  premiies  "  for  five  years.  He  did 
not  bind  himself  to  take  any  quantity  at  alL  There 
was  no  express  negative  stipulation. 

Held,  that  the  court  would  imply  a  negative 
stipulation,  and  grant  an  injunction  against  his 
tsuDg  electric  energy  from  anyone  else. 

An  electric  bghting  company  were  empowered 
under  their  provisionid  orders  (duly  oonfirmed)  to 
supply  a  district  with  electric  energy.  Th«y  agreed 
to  supply  a  customer  for  five  years  at  4^.  a  unit 
upon  bis  taking  tbe  whole  of  his  supply  from  them. 
They  were  supplying  another  customer  for  two 
years  at  4d.,  but  he  was  a  large  consumer,  and  took 
his  supply  in  the  daytime,  which  was  an  advantage 
to  the  company. 

Held,  that  the  supply  to  this  customer  was  not  an 
undue  preference,  and  that,  oonsequently,  the  con- 
tract with  the  first -named  consumer  was  not 
wanting  in  consideration. 

Held,  also,  that  the  contract  was  authonaed  by 
sections  19  and  20  of  the  Elec^c  Lighting  Act,  1882, 
and  the  provisional  orders  of  the  company.-— 
Met&opolitan  Eleot&io  Supply  Go.  v.  Gindkb, 
Ch.  D.  Byrne,  J.,  608 ;  84  L.  T.  818. 

10.  Infant — Illegitimate  child — Contract  to  rdieve 
mother  for  ever  of  liability — Validity. — ^By  a  con- 
traot made  between  the  plaintiff  and  the  defendants, 
in  consideration  that  the  plaintiff,  who  was  the 
motiier  of  an  illegitimate  child,  would  place  and 
allow  the  child  to  remain  in  the  defendants'  poaaei- 
sion,  the  defendantn  promised  to  maintain  and 
bting  up  the  child  as  though  she  were  the 
defendants*  child,  and  for  ever  to  relieve  tiie 
plaintiff  from  all  liability  and  responsibihty  in 
connection  with  the  bringing  up  of  the  child.  The 
child  was  placed  in  th<i  defendants*  possession  and 
maintained  by  them  for  some  months,  when  they 
refuted  to  mair>tain  her  any  longer.  In  an  action 
by  the  plaintiff  to  reoo7er  damages  for  breach  of 
contract. 

Held,  that  the  contract  was  one  which  the  law 
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would  sot  enforoe. — Httmphbys  v.  Pollax,  C.A,, 
612;  [1901]  2  K.  B.  385  ;  70  L.  J.  K  B.  762. 

1 1.  Intereit  —  Tradeaman*a  account  —  Notification 
that  interest  would  be  charged^Implied  agreement  by 
customer  to  fay  interest, — ^Daring  a  period  of  ten 
yean  a  traaesman  had  delivered  to  a  oastomer, 
nnoe  deceased,  a  yearly  acoount  in  whioh  it  was 
stated  that  interest  would  be  charged  on  all  sums 
due  for  more  than  three  years.  The  customer  never 
objected  to  the  charge,  and  had  from  time  to  time 
made  payments  on  account  generally. 

Held,  that  there  was  an  implied  agreement,  to 
pay  interest.— Anglbssy  (Mabqihs)!  Be,  Willmot 
v.  Gabdneb,  C.A.J  708. 

12.  *' Liquidated  damages''— Wwrd*' penalty ''used 
in  contract — Amount  recoverctble, — By  a  contoiot  for 
electric  lighting  installation  it  was  provided  that 
the  work  should  be  "  completed  in  all  respects  on 
or  before  the  26th  of  November,  1898.  subject  to  a 
penalty  of  £15  per  day,  and  the  plant  by  the  10th  of 
December,  subject  to  a  penalty  of  £3  per  day  for 
every  day  the  work  remains  unfinished  to  the 
satifrfaction  of  the  authorities  or  engineers." 

Held,  that,  although  the  word  **  penalties  "  was 
used,  the  amounts  incurred  owing  to  the  default  of 
the  contractor  were  in  fact  "liquidated  damages." 
—WHrni  V.  Aethub,  K.B.D.  ;  84  L.  T.  594. 

13.  PersoTial  contract — Agreemeiit  tuUh  a  partner ^ 
ship — Death  of  one  member  of  partnership— Liability 
of  surviving  partners—**  Unforeseen  calamity  " — Sale 
under  power  in  mortgage. — The  plaintifb,  music-hall 
artistes,  entered  into  a  contract  with  the  A.  Co., 
which  was  then  a  partnership  of  three  persons,  to 
perform  on  two  leparate  occasions  at  their  hall. 
The  plaintiffs  had  no  knowledge  of  the  fact  that 
the  A.  Oo.  was  a  partnership  consisting  of  three 
persons.  The  contract  contained  a  dauie  that,  in 
the  event  of  any  "  unforeseen  calamity  "  by  which 
the  business  might  be  stopped,  all  engagements 
were  to  terminate.  Before  the  time  fixed  for  the  first 
performance  one  of  the  partners  in  the  firm  died, 
but  the  plaintiffs  performed  in  accordance  with 
their  contract,  and  were  paid  by  the  defendants 
for  their  services.  After  the  first  performance,  and 
before  the  time  fixed  for  the  secondperf ormanoe,  the 
hall  was  sold  by  a  mortgagee  under  a  power  of  sale  in 
the  mortgage,  and  the  second  performance  was  not 
carried  out. 

Held,  that,  the  contract  being  one  which  had 
no  reference  to  the  personal  character  and  conduct 
of  the  partner  who  had  died,  the  surviving 
partners  were  liable  for  a  breach  of  it,  and  that 
the  sale  of  the  hall  under  the  power  of  sale  was 
not  an  **  unforeseen  calamity  "  within  the  contract, 
and  that  the  plaintiffs  were  entitled  to  recover. — 
Phillips  v.  Alhambea  Palace  Co.,  Q.B.D.,  223 ; 
[1901]  1  Q.  B.  59;  70  L.  J.  Q.  B.  26;  83  L.  T. 
431. 

14.  Principal  and  agent — Undisclosed  principal — 
notification,  —  A  contract  made  by  a  person  in- 
tendizig  to  contract  on  behalf  of  a  third  party, 
but  without  his  authority,  cannot  be  ratified  bv  the 
third  party  so  as  to  render  him  able  to  sue  or  Uable 
to  be  sued  on  the  contract,  where  the  person  who 
made  the  contract  did  not  profess  at  the  time  of 
making  it  to  be  acting  on  behalf  of  a  principal. 

The  decision  of  thn  Court  of  Appeal,  [1900]  1 
Q.  B.  629,  reversed.— Keiohley  v.  Dubant,  B.L. ; 
[1901]  A*  0.  240;  70  L.  J.  K.  B.  662;  84  L.  T. 
777. 

15.  Principal  and  agent — Vendor  and  purchaser 
agreement — Construction  of  contract — Appeal  fn/m 
Canada — Quebec, — In  an  action  by  the  appellant  for 


a  declaration  that  he  was  entitled  as  purchaser  to  a 
conveyance  from  the  respondent  of  the  property  in 
suit. 

Held,  on  consideration  of  all  its  terms  and  of 
the  surrouoding  circumstances,  that  the  agree- 
ment sued  upon  was  not  a  vendor  and  purchaser 
agreement,  but  an  agency  agreement;  that  the 
appellant  never  came  under  any  personal  liability, 
present  or  future,  to  purchase,  the  arrangement 
contemplated  being  on  oehalf  of  third  parties  who 
miebt  thereafter  m  accepted  by  the  reepondent. — 
Livingstone  v.  Boss,  P.C.  ;  [1901]  A.  C.  327. 

16.  Restraint  of  trade — Contract  not  to  retail  goods 
supplied  by  the  plaintiff  below  a  fixed  price, — ^A 
contract  entered  into  with  a  manufacturer  not  to 
retail  his  goods  below  a  fixed  price  is  not  a  contract 
in  restraint  of  trade. — Elliman  v,  Oabbington. 
Ch.D.  Kekewich,  J.,  532;  [1901]  2  Oh.  275;  70 
L.  J.  Oh.  577 ;  84  L.  T.  858. 

See  also  Company.  6,  7,  10.  22,  33 ;  Election 
Law,  2 ;  Frauds  Statutes,  1 ;  Is  f ant,  2 ;  Married 
Woman,  11 ;  Master  and  Servant,  1. 

CONVEYANCING  ACTS.  — See  Bankruptcv,  14; 
Easement,  1,7;  Landlord  and  Tenant.  11 ;  Married 
Woman,  8;  Mortgage,  6, 9, 10;  Power  1;  Trustee,  1. 

COPYHOLD  :— 

1.  Special  custom — Only  one  joint  tenant  admitted 
— Admittance  of  (me  not  admittance  of  all — Wills  Act 
(1  Vict.  c.  26),  s.  3. — A  special  custom  of  a  manor 
by  which  one  only  of  several  joint  tenants  of  copy- 
holds can  be  admitted  and  only  one  fine  is  payable 
on  such  admittance  is  a  special  circumstance  which 
excludes  the  general  rule  that  the  admittance  of  one 
joint  tenant  operates  as  the  admittance  of  all ;  and, 
in  case  of  a  devise  to  joint  tenants,  such  custom  is 
not  bad  at  restraining  the  power  given  to  testators, 
by  section  3  of  the  Wills  Act,  to  aevi«e  their  copy- 
holds without  stint.— HoWABD  v,  Gwynn,  K.B,D.  ; 
84  L.  T.  505. 

2.  Waste  of  manor — Custom  to  kill  rabbits — Right 
of  copyholders — Beasondbleness — Lease  by  lord  for 
training  horses — Liability  for  damage  to  commoner^ s 
rights. — ^A  custom  or  customary  bye-law,  whereby 
the  commoners  of  a  manor  might  take  or  destroy 
rabbits  or  game  on  the  waste,  is  not  necessarily  void 
for  unreasonableness. 

Semble,  that  a  custom  for  any  person,  not  merely 
any  copyholder,  to  kill  rabbits  on  a  manor  without 
molestation  would  be  on  the  face  of  it  unreasonable. 

The  lord  of  the  manor  by  deed  leased  the  right, 
to  train  and  gallop  horses  on  the  waste  of  the 
manor. 

Held,  that  the  lord  would  not  be  liable  for 
damage  done  to  the  rights  of  common  of  pasturage 
of  the  copyholders  by  the  lessee,  unless  it  was 
proved  that  the  lessee  caused  the  damage  as  the 
lord's  agent  or  with  his  licence. 

Semhle,  a  Uoence  to  train  and  gallop  horses  does 
not  of  necessity  involve  injury  to  the  right  of 
pasturage.— CooTB  v.  Ford,  Q.B.D.  ;  83  L.  T.  482. 

COPYEIOHT  :— 

1.  Infringement — Portions  of  one  book  printed  by 
different  printers  —  "  Cause  to  be  printed"  — 
Sanctioning  publication — Partnership— 5  &  6  Vict. 
c.  45,  s,  15. — A.  agreed  with  6.,  in  consideration  of 
receiviog  a  percentage  of  profits,  to  allow  B.  the 
use  of  A.'s  name  in  the  publication  of  a  book 
containing  ehipping  information.  The  whole  was 
to  be  printed  by  A.'s  workmen.  The  title-page, 
containing  the  statement  "Printed  by  A.,"  and 
the  first  eighiy-one  pages  of  the  book  and  certain 
adveriisements,  were  printed  by  A.,  but  at  B.'s 
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request  the  remainder  of  the  book  was  subflequently 
prmt€d  elaewhere.  The  portion  printed  eUewhere 
contained  matter  pirated  from  the  plaintifEB*  oopy- 
right.  The  book  was  published  and  sold  by  B.  A. 
was  ignorant  of  the  piracy  till  notified  of  the  same 
by  the  plaintiffs. 

He]d,  that  there  was  no  partnership  between  A. 
aod  B.,  and  that  A.  had  not  cansed  the  printing  of 
the  pirated  portion  of  the  book  within  the  meaning 
of  the  statute ;  but,  that,  inasmach  as  A.  had  not 
altered  the  statement  "  Printed  by  A."  to  suit  the 
facts,  A.  was  not  entitled  to  costs.— Kslly's 
DiBEOTOBiES  V.  Gavin,  Ch,!)  Byrne,  /.,  313; 
[1901]  1  Ob.  374 ;  70  L.  J.  Cb.  237  ;  84  L.  T.  681. 

2.  Penalties  —  Number  of  offences  —  "  Sum  not 
exceeding  £10  ''—Minimum  sum— 25  &  26  Vict.c,  68, 
8.  6. — The  copyright  in  certain  pictures  was 
infringed  by  tbe  distribution  of  over  a  million 
copies.  Upon  a  summons  to  fix  the  amount  of 
the  penalties  payable  under  25  &  26  Yic^  c.  68,  s.  6, 
which  fixes  the  penalty  for  each  offence  at  a  '*  sum 
not  exceeding  £10." 

,  Held,  that  each  copy  constituted  a  separate 
offeDce,  but  that  the  court  was  not  bound  to  fix  a 
penalty  for  each  offence  bat  could  give  an 
aggregate  snm  for  all,  even  though  that  snm  if 
divided  by  the  number  of  offer  ces  would  give  for 
each  offence  a  fraction  of  a  farthing. 
Dediion  of  Eekewich,  J.  (48  W.  B.  682),  reversed. 

— HiLDESHSIHEB  V.  FAULKNEB,  C.A.,  708. 

3.  Report  of  speech — "  Author  " — Newspaper — 
Copyright  Act,  1842  (5  &  6  Vict.  c.  45),  ss.  2,  3,  16. 
18.— Under  the  Copyright  Act,  1842,  tbe  reporter 
of  a  public  speech  has  copyright  in  his  report,  for 
he  is  "  author"  of  such  within  the  meaning  of  the 
Act. 

Decision  of  the  Ck>urt  of  Appeal  (48  W.  B.  218, 
[1899]  2  Ch.  749)  (Lord  Bobertson  dissenting) 
reversed.— Waltbe  v.  Lane.  H,L.,  95;  [1900] 
A.  0.  539 ;  69  L.  J.  Oh.  699 ;  83  L.  T.  289. 

4.  School  edition  of  Shakespeare —  Colourable  imita" 
iion —  Common  sources  of  knowledge — Injunction,  when 
granted, — An  author  dealing  witn  a  subject  alrendy 
treated  by  another  is  at  liberty  (1)  to  use  ail 
common  sources  of  information,  (2)  to  use  the  work 
of  that  other  as  a  guide  to  tbose  common  sources, 
and  (3)  to  use  tbafc  othfr*s  work  to  test  the  com- 
pleteness of  his  own. 

Where  there  has  been  no  exteDsive  copy  in  s^,  and 
no  extraction  of  the  vital  p«it  of  the  plaintiff's 
.  work,  the  oaurt  will  sot  grant  an  injunction. 

Jarrold  v.  Houlston,  3  K.  &  J.  708.  6  W.  B.  Ch. 
Dig.  19,  and  Pike  v.  Nicholas,  18  W.  B.  321,  L.  B. 
5  Ch.  App.  251,  consider<Hi. — Moffatt  v.  Gill, 
Ch.D.  Kekewich,  J.,  438 ;  84  L.  T.  452. 

OOBPOBATION:— 

Corporation  sole — Endowment-^Bector-'  Wrongful 
investment — Statute  13  Eliz.  c.  10. — In  pursuance  of 
the  private  Act  31  Qto.  2,  c.  2,  a  sum  of  money 
was  vested  in  the  rector  of  a  parish  as  corporation 
sole.  In  1881  a  rector  of  the  parish  invested  part 
of  the  money  in  the  purchase  of  land,  which  wai 
conveyed  to  him,  "  bis  heirs  and  assigns,"  with  a 
declaration  in  bar  of  dower.  The  deed  was  not 
enrolled  in  Chancery,  and  there  was  only  one 
attesting  witness,  and  no  licence  in  mortmain  was 
obtuned.  Part  of  the  property  thus  conveyed  was 
sold  by  the  rector,  and  the  reit,  on  resigning  the 
living,  he  conveyed  as  beneficial  owner  by  deed  to 
H.  (his  successor)  in  fee  simple  in  consideration  of 
five  shillings  as  purchase-money.  Shortly  after- 
wards H.  sold  the  property  by  auotaon,  and 
defendant  B.  was  the  pi|rob<Hi6r. 


Held,  that  though  personsl  property  camiol 
usually  be  vested  in  a  corporation  sole,  the  atatiite 
31  Geo.  2,  c.  2,  made  this  case  an  exoeption,  aad 
therefore  tiiat  the  rector  as  oorporation  sole  ooold 
reoeive  and  give  a  good  discharge  for  the  monsj 
vested  in  him. 

Held,  that,  on  the  sale  by  H.  to^  B.»  m  As 
purohate-money  was  reoeived  by  H.,  it  oune  into 
the  proper  bands,  and  that  the  defendant  B.  wis 
not  answerable.— PowsB  v.  Banks,  Ch,I).  Cosxns- 
Hardy,  J.,  679. 

See  also  Blection  Law,  1,2;  Justices,  2. 

COSTS— See  Arbitration,  3;  Bankruptcy,  20-25; 
Company,  34 ;  Divorce,  7-10 ;  Lands  dauaes  Acts, 
3,  7;  Married  Woman,  3,  12;  Mortgage,  2;  Prse- 
tice,  6-17,  20,  24 ;  Solicitor,  1-4 ;  Vendor  and  Pur- 
chaser, 5. 

COUNTY  COURT;— 

1.  Admiralty — Jurisdiction  of  county  court  and 
Trimming  Board  Committee— Coal  Trimmers*  Union, 
— ^Where  a  committee  of  a  Coal  Trimmers*  Unioa 
held  that  a  certain  vessel  was,  aooordiog  to  tfasir 
bye-laws,  a  '*  self -trimmer,"  the  effect  of  wliich 
was  to  bind  her  to  a  certain  tariff  rate  of  the 
board's. 

Held,  by  the  county  court  (and  af&nned  by  the 
Diyisional  Coort),  that  the  question  waa  one  of 
lav,  and  was  withia  the  jurisdiction  of  the  county 
court  and  not  of  the  Trimmers'  XJoioii.  — 
"  SwnrooN,"  The,  P  2>.  <fc  Ad.D.,  634. 

2.  Appeal-^  Costs  —  Security.— The  Higb  Gooii 
will  order  security  for  costs  to  be  given  of  an  appeal 
from  a  county  court  where  it  appears  that  the 
spprllant  has  disposed  of  his  goods  for  the  porpoae 
ot  avoiding  payment  of  tbe  respondent's  costa. — 
MoOKB  V.  PiNWiCK,  KB.D. ;  70  L.  J.  K.  B.  471. 

3.  Jurisdiction — Foreclosure  cation  in  county  court 
— Amount  originally  advanced  over  £500 — Amoumi 
actually  duewhtn  actionbroughtunder  £500 — Transfer 
to  Chancery  Division  of  High  Court— Betransfer  to 
county  court-- County  Court  Act,  1888  (61  &  52  VujL 
c.  43],  ss.  67  (3),  68.— On  a  motion  for  aa  order 
retrancferring  to  the  county  court  of  Durhani  an 
action  commtfnced  in  that  court  for  payment  of  the 
amrunt  doe  on  a  mortgsge  of  freehold  property 
and  ia  default  foreclosure  and  possetsion  of  the 
property,  it  aop<^artd  that,  although  tbe  mortga^ 
debt  of  £575  had  by  various  payments  been  reduced 
to  £461  before  action  brought,  the  county  court 
judge  was  of  opinion  that,  as  the  amount  of  th« 
advance  had  exceeded  £500  the  matter  was  beyond 
the  jurisdiotiou  of  the  coonty  court,  and  ordered 
the  action  to  be  transfttrred  to  the  Chancery  Division 
of  tbe  High  Court  of  Justice. 

H*:ld,  that  by  virtue  of  section  67  (3)  and  section 
68  of  thQ  County  Courts  Act.  1888,  the  action  niig;fat 
be  16- transferred  to  thn  county  court  of  Durham. — 
Shields,  &c..  Building  Sooisty  v.  Richa&dSv 
Ch.D.  Coze^'Hardy,  J. ;  84  L.  T.  587. 

4.  Practiofi—  Costs — Taxation — Ship — A  dmiralty — 
Payment  into  court — Acceptance— Amount  less  than 
£2. — ^In  an*  admiralty  action  in  a  county  conrt 
where  money  is  psid  into  court  unoonditionally  by 
tbe  defendant^  and  acc<»pted  by  the  plaintiff  in 
satisfaction,  the  plaintiff  is  entitled  to  his  coats 
under  ord.  39&,V  SOa,  of  the  County  Court  Roles, 
and  to  have  thein.  taxed  under  column  B  of  the 
County  Court  Scdle,  under  rule  80  of  the  saoie 
order,  unless  the^unty  court  judge  otherwise 
orders,  even  where  the  amount  so  recovered  is  leas 
than£2.— "Skvdki«V"S,"Thb,  P.Z>.  <fe  Ad.D.i  70 
L.  J,  P.  64, 


\, 


W0dl7  BnwKtff,  Sept.  n,  1901.1 

45  County  Court. 


DIGEST. 


5.  Pradice— Garnishee  aummons — AUachment  of 
deU — AUachment  of  part  of  a  debt  —  Balance 
in  hands  of  gwrnuhee  —  County  Court  Bulee, 
ord.  26a,  r.  3 ;  Form  156a.  —A  garnishee  rammoiiB 
isnied  by  a  oonuty  oooit  attaches  the  whole  of  the 
moneys  owiog  or  aocrniog  due  from  the  garnishee 
to  the  judgment  debtor,  and  an  assignment  by  the 
judgment  debtor  of  the  balance  of  such  moneys 
over  and  above  the  amount  of  the  judgm«-nt  debt  is 
thf  refore  invalid. 

Bogere  v.  WhUdey.  [1892]  A.  C.  118,  followed.— 
Yates  v.  Tbket.  Q.B.D  ,  112;  [1901]  1  Q.  B.  102  ; 
70  L,  J.  Q.  B.  24 ;  83  L.  T.  415. 

6.  Practice — Judgment  summons— Judgment  debtor 
outside  the  district  of  the  county  court — Leave  to  issue 
judgment  summons— Affidavit— County  Court  BtUes, 
1889,  ord.  25,  r.  14a;  Appendix,  Form  52a.— M^here 
a  judgmeiit  debtor  does  not  dwell  or  carry  on 
business,  and  is  not  employf  d,  within  the  district 
of  the  county  court  in  which  the  judgment  was 
obtained,  tbe  affidavit,  on  the  application  undor 
ord.  25,  r.  14a,  of  the  County  Court  Boles,  1889. 
for  leave  to  isf ne  a  judgment  summons  against  tne 
debtor,  must  contain  all  the  material  averments 
set  out  in  Form  52a  in  the  uppeodiz  to  the  ruler. 

Therefore,  where  the  affidavit  only  stated  that 
the  debtor  lived  in  a  certain  house,  apparently  of 
the  yearly  value  of  £60,  and  that  he  carried  on  the 
business  of  a  builder,  and  did  not  state  any  facts 
showing  that  the  busmess  was  profitable  or  that  be 
had  other  means  to  psy  a  substantial  part  of  the 
debt,  and  did  not  say  whether  he  was  married,  and, 
if  so,  whether  he  had  aoy  children, 

Held,  that  the  affidavit  did  not  comply  with  the 
requirements  of  the  form,  and  that  the  county  court 
judge  had  no  jurisdiction  to  give  leave  to  issue  the 
judgment  summons. — MclNTOSHf.  Simfkiks.  C.A,, 
241 ;  [1901]  I  a  B.  487 ;  70  L.  J.  Q.  B,  268;  84 
Is.  T.  21. 

7.  Practice— Jurisdiction  to  remit  action — Claim  on 
torit  for  over  £100— Abandonment  of  excess — Jurie^ 
diction  of  county  court  judge  to  proceed  with  trial — 
Prohibition— County  Courts  Act,  1888  f51  &  52  Vict. 
e.  43),  a.  65. — In  au  action  commencea  in  the  High 
Court  in  which  the  daim  is  for  more  than  £100, 
but  which  claim  is  reduced  to  £100  by  abandon- 
ment of  tbe  excess  over  £100  after  action  brought, 
there  is  no  jurisdiction  under  section  65  of  tbe 
County  Courts  Act,  1888,  to  remit  the  action  for 
trial  in  (he  couLty  court  except  by  consent  of  tbe 
pertie?. 

Where,  however,  tbe  plaintiff  has  reduced  the 
claim  to  £100  by  abandonment  of  the  excess  and 
the  master  at  chambers  has  made  an  order 
remitting  the  action,  aid  the  defenoant  has  failed 
to  appeal  against  such  order,  the  county  court 
judge  hss  jurisdiction  to  try  the  action  though 
the  order  should  not  have  betn  made,  and  the 
High  Court  imder  such  dronmstances  will  not 
nn^quently  grant  a  prohibition. — Diebken  v. 
Philpot,  K.B.D.,  703;  [1901]  2  K.  B.  380;  70 
L.  J.  K.  B.  675. 

8.  Practice — New  trial,  application  for^Juris- 
diction — Power  to  enter  j'luigmtnt — County  Courts 
Act,  1888  (51  &  52  Vict.  c.  43),  s.  93.— A  county 
court  judge  has  no  jurisdiction,  on  an  application 
for  a  new  trial  of  an  action  tried  in  the  county 
court,  to  enter  judgment  for  the  applicant. — 
BoBmsoN  t;.  Fawoktt  &  Pibth,  K.B.D,;  [1901] 
2  K.  B.  325 ;  70  L.  J.  K.  B.  639 ;  84  L.  T.  629. 

9.  Practice — Notice  of  statutory  defence — Oaming 
Act,  1892  (55  Vict.  c.  9),  s.  1— County  Court  Bules, 
1899,  ord.  10,  rr.  10,  18a.— The  Gammg  Act,  1892,  j 
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created  a  statutory  defence,  of  which  it  is  necessary 
for  the  defendant  to  give  rotice  under  the  County 
Court  Bulea,  1889,  ord.  10,  r.  18a.— Willis  v. 
LoviOK,  K.3.D.,  540;  [1901]  2  K.  B.  195;  70 
L.  J.  K.  B.  656 ;  84  L.  T.  713. 

10.  Practice  —  Prohibition  —  Judgment  debtor 
outside  district — Affidavit  on  applicaiion  for  judg^ 
ment  summons — Waiver — County  Court  Bules,  1889, 
ord,  25a,  r.  14,  App.  Form  52a. — The  requirements 
of  ord.  25,  r.  14a,  of  the  County  Court  Rules,  1889. 
as  to  the  form  ot  an  affidavit  on  an  application  for 
leave  to  itsue  a  judgment  summons  against  a 
debtor  who  does  not  dwell  or  carry  on  business  and 
is  not  employed  within  the  district  of  the  court  in 
which  the  judgment  was  obtained,  cannot  be 
waived  by  ihe  debtor.— A ldbbton  v.  Pallissb, 
C.A.,  706. 

11.  Prohibition —  Jurisdiction  —  Commitment  — 
Judgment  against  firm  in  High  Court  of  Justice — 
Judgment  summons  against  alleged  partner  in  county 
court — County  Court  Bules,  ord,  25,  rr.  14b,  17 — 
Debtors  Act,  1869  (32  &  33  Vict,  c  62).  s.  5.— The 
affidavit  which  the  plaintiff  is  required  to  file  under 
ord.  25,  r.  14b,  of  ttoe  Couoty  Court  Bules  must  set 
out  the  sources  of  information  and  grounds  of 
belief  on  which  the  plaintiff  alleges  the  defendant 
is  a  partner  io  the  firm  against  which  he  has 
recovered  judgment,  or  there  is  no  jurisdiction  iu 
tbe  county  coort  judge  to  try  the  case. 

Wbere  a  plaintiff  has  recovered  judgment 
against  a  firm  in  the  High  Court,  he  can 
enforce  such  judgment  against  a  partner  by  a 
judffment  summons  in  the  county  court,  and  on  thn 
trial  of  such  judgment  summons  the  county  court 
judge,  if  satisfied  that  the  defendant  is  a  partner 
m  the  firm,  and  that  he  has  had  means  since  the 
date  of  the  judgment  against  the  firm,  may  forth- 
with commit  thn  defendant  to  prison. — ^Lumley  v. 
GSBOBNE,  :K.B.D„  374;  [1901]  1  Q*  B.  532;  70 
L.  J.  K.  B.  416;  84  L.  T.  461. 

12,  Prohibition — Telephone  company — DtJe^ation  of 
powers  by  Postmaeter^Ueneral — Consent  from  local 
authority  —  Arbitration  —  Jurisdiction  —  Telegraph 
Act,  1863  (26  &  27  Vict.  c.  112— TeUgraph  Act.  1868 
(31  &  32  Viet.  c.  n2)'-Telegraph  Act,  1878  (41  &  42 
Vict.  c.  16)— Telegraph  Act,  1892  (55  &  56  Vict,  c 
59). — Under  the  Tvic'graph  Acts  the  Postmastfr- 
O^eral  delegated  certain  powers  to  the  National 
Telephone  Co.  The  company  thereupon  entered 
into  an  aoreement  witn  tbe  mayor,  &c.,  of 
Tunbridge  Wells  for  the  exercise  of  certain  powers 
within  tbeir  district. 

By  that  agreemetit,  with  tbe  exception  of  certain 
work  mentioned  in  the.  schedule,  it  was  provided 
that  the  oompany  should  not  exercise  any  of  the 
powers  conferred  on  the  Posrmaster-General  by  tbe 
Telegraph  Acts,  1863  and  1878,  in  respect  of  which 
the  oonient  of  the  corporation  was  required  without 
obtidning  a  further  consent  in  writmg  from  the 
corporation. 

It  was  further  provided  that  if  any  dispute  or 
difference  arose  concerning  the  premises  or  tbe 
rifrhts  and  liabilities  of  the  parties,  such  dispute  or 
difference  should  be  referred  to  arbitration. 

Upon  the  corporation  refusing  their  consent  to 
some  further  works  beyond  those  mentioned  in  the 
schedule,  tbe  National  Telephone  Co.  applied  to  tbe 
cotmty  court  judg^  as  arbitrator  under  sections  3 
and  4  of  the  Telegraph  Act,  1878. 

Heldy  that  the  county  court  judge  had  no  juris- 
diction, as  the  company,  being  only  the  delegates  of 
powers  from  ^e  Postmaster-General,  could  not 
proceed  under  sections  3  and  4  of  the  Tel^raph 
Act,  I8789  but  only  under  the  arbitration  clause  in 
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their  af^eement  Prohibition  therefore  flfranted. 
—  TuNBBiDQE  Wells  (Mayob)  v.  National 
Telephone  Co.,  Q.B.D.  ;  83  L.  T.  625. 

See  also  Married  Woman,  3 ;  Practice,  6,  10. 

CEIMINAL  LAW:— 

1.  Evidence — Admiesibility^  Course  of  conduct — 
Acquittal  on  previous  indictment^Admission  of 
evidence  given  on  previous  tried. — A  person  was 
charged  with  obtaining  money  by  falsely  pretending 
that  certain  oheqaes  drawn  by  him  wonld  be 
honoured.  ^  He  was  indicted  on  two  separate  in- 
dictments in  respect  of  separate  transactions  of  this 
kind,  all  occurring  within  the  space  of  a  fcrtm'ght. 
He  was  acquitted  on  the  first  indictment,  and  was 
aft«rwards  tried  on  the  second  indictment. 
Bvidence  which  had  been  given  on  the  trial  of  the 
first  indictment  was  given  again  on  the  trial  of  the 
second  indictment,  such  evidence  being  relevant  on 
both  indictments. 

Held,  by  Lord  Russell  of  EiUowen,  L.C.J.,  and 
Mathew,  Grantham,  Wright.  Darling,  and  Ohannell, 
JJ.  (Bruce  and  Ridley,  JJ.,  dissentiog),  that  the 
evidence  was  admissible  r>n  the  second  trial. — Reg. 
v.  Ollis.  aC.B.,  76;  [1900]  2  Q,  B.  768;  69  L.  J. 
Q.B.  918;  83L.  T.  261. 

2.  False  pretences—Friendly  sodety-^Member  in 
arrears  with  subscription  —  Arrears  paid  up  by 
prisoner — He  places  member's  name  on  sick  list — 
Applies  sick  pay  to  satisfy  debt— Person  to  whom  false 
pretence  made.— It  was  the  duty  of  the  prisoner,  who 
was  an  officer  of  a  society,  to  return  the  names  of 
members  entitled  to  sick  pay.  The  prisoner  wroos:- 
fuUy  entered  on  the  list  a  member's  name,  which 
he  gave  to  the  secretary,  and  in  due  course  received 
an  order  from  the  treasurer  to  pay  the  member  the 
sum  named.  When  the  prisoner  received  the 
money  he  applied  it  in  payment  of  a  debt  due  from 
the  m  ember  to  himself.  Upon  an  indictment  charg- 
ing the  prisoner  with  obtaming  the  money  from  the 
treasurer  by  falsely  pretending  to  him  that  the 
member  was  entitled  to  sick  pay. 

Held,  dismissing  the  appeal,  that  there  was 
evidence  upon  which  the  jury  might  find  that  the 
false  preterce  was  made  by  the  priRoner  to  the 
treasurer.— Rex  v.  Taylob,  CCB.,  671. 

3.  Larceny — Advertising  reward  for  return  of 
stolen  property— No  questions  to  be  asked — '*Any 
property  whatsoevtr''— Dog— Larceny  Act,  1861  (24 
&  26  Vict.  c.  96),  8. 102.--^ction  102  of  the  Larceny 
Act,  1861,  whi<^  makes  it  an  offence  to  publish  an 
advertisement  cffering  a  reward  for  the  return  of 
stolen  property  and  stating  that  no  questions  will 
be  asked,  applies  to  the.  case  of  a  stolen  doRT. — 

MlBAMS  V.  OUB  DOQB  PUBLISHINQ  Go.,  C.A.,  626. 

4.  Larcer^y — Fraudultni  appropriation  by  agent — 
Larceny  Act,  1861  (24  &  26  Vict.  c.  96),  s.  75.— The 
prisoner,  a  conjuror  and  thought-reader,  received 
from  the  prosecutrix  a  cheque  for  the  specific  pur- 
pose of  paying  a  deposit  upon  an  application  on 
behalf  of  The  prosecutrix  for  shares  m  a  certain 
railway  company,  the  cheque  to  be  returned  to  the 
prosecutrix  in  the  event  of  the  shares  not  being 
obtainable.  The  prisoner  made  no  application  for 
the  shares,  but  cashed  the  cheque  and  misappro- 
priated the  proceeds. 

Held,  that  the  words  "  or  other  agent "  in  f  ection 
76  applied  only  to  persons  whose  occupation  was 
similar  to  those  enumerated  in  the  section,  and  did 
not  include  any  ordinary  agent  who  might. from 
time  to  time  be  intrusted  with  chattels  or  valuable 
securities,  and  that  the  facts  disclosed  no  offence 
within  the  meaning  of  the  section* 


Beg.  V.  Portugal,  16  Q.  B.  D.  487,  appcoYed  nl 
followed.— Reg.  v.  Kane,  C.C.B.  ;  [1901]  1  a  B. 
472;  70  L.  J.  Q.  B.  143 ;  84  L.  T.  240. 

5.  Obtaining  goods  by  false  pretences— Parting  with 
possession— Goods  loaded  on  prisoner's  van  hefen 
false  pretence— Cheque  for  balance  dishonoured.— Tbs 
prisoner  agreed  to  purchase  a  quantity  of  old  iron 
from  the  prosecutor,  and  paid  a  deposit  of  ten 
shillings.  The  next  day  he  came  with  a  oart  and 
man  to  fetch  the  iron  away,  and  said,  "  I  will  pay 
you  the  remainder  of  the  money  when  I  have  losded 
ibe  iron."  The  iron  having  been  placed  in  the 
the  cart,  the  prisoner  returned  toproseoator'a  house 
and  gave  him  a  cheque  for  the  balance,  whioih  was 
subsequently  dishonoured. 

Held,  that  there  was  evideooe  upon  which  the 
jury  might  find  that  the  goods  were  obtained  by 
false  pretence,  as  the  proiecutor  did  not  intend  to 
part  with  the  goods  until  after  he  had  received  the 
cheque.— Bex  v.  Cobnett,  C.C.B.,  633;  84  L.  T. 
800. 

6.  Prcictice — Sentence  of  hard  labour — Common  law 
forgery — "  Any  cheat  or  fraud  punishable  ai  eomaum 
lato  ''—Criminal  Procedure  Act,  1861  (14  &  15  VicL 
c.  100),  s.  29.— H  was  tried  and  convicted  for  the 
conmion  law  misdemeanour  of  forging  and  uttering 
writiog  with  intent  to  defraud.  An  order  had  baca 
made  in  a  county  court  that  he  should  render  an 
account  of  the  money  he  had  collected  and  received 
from  one  Oobb,  which  he  had  fraudulent^  mis- 
appropriated. He  delivered  papers  in  which  the 
donors  had  entered  their  names  and  the  amounts 
they  had  handed  him,  and  he  so  altered  these 
entries  as  to  nuJce  it  appear  that  smaller  amounts 
had  been  given. 

It  was  not  alleged  that  Cobb  had  been  defrauded 
or  prejudiced,  except  so  far  as  it  appesi^sd  that  he 
had  been  deprived  by  the  prisoner's  conduct  of  the 
evidence  to  support  his  claim.  The  question 
reserved  was  whether  there  was  power  to  pass  a 
sentence  of  imprisonment  with  hard  labour. 

^e  Court  (Lord  Alverstone,  L.O.J.,  and 
Mathew,  Lawrence,  Bruce,  and  Btdley,  JJ.)  heid 
that,  as  the  indictment  charged  only  a  common  law 
forgery,  without  alleging  that  anyone  was  thereby 
defrauded,  the  case  did  not  come  within  the 
Crimhial  Procedure  Act,  1861,  s.  29,  by  ysMA 
persons  convicted  of  "  any  cbeat  or  fraud  punish- 
able at  common  law "  may  be  sentenced  to  hard 
labour.— Ebx  v.  Hamilton,  CC.B.,  676 ;  [1901]  2 
K.  B.  740 ;  70  L.  J.  K.  B.  480;  84  L.  T.  332, 

See  also  Qaming,  2. 

DEED  :— 

Construction—"  Or  "  read  "  and  "~  Gift  to  a  claee— 
Absenc9  of  words  of  division— Subetantial  giJU- 
A  settlement  contained  a  trust  *'  for  all  and  every 
the  child  and  children  or  grandchild  of  Julia 
Gibson,  the  wife  of  John  Qibson,  party  hstt^ 
living  at  the  death  of  the  survivor  of  **  H.  C.  and  M. 
his  wife. 

Held  that  the  word  "or"  must  be  conetrced 
literally. 

Held,  also,  that  the  fact  that  the  document  to  be 
construed  was  a  deed  and  not  a  will  made  no 
difference. 

Held,  also,  that  the  children  of  Julia  (Hbson  who 
were  living  at  the  death  of  the  survivor  of  H.  C 
and  M.  his  wife  iJone  took  under  the  trust,  to  the 
exclusion  of  all  the  grandchildren  notwithstanding 
that  the  parents  of  some  of  the  grandchildren  were 
then  dead.— Couby'sTbubts,  BB,QiBaoN  v.OiBaov, 
Ch,D.  Byrne  J..  166;  [1901]  1  Oh.  40;  70L.  J.  Ch. 
163;  83L.T.  671. 
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DIVOBOE  :— 

1.  Nullity  of  marruige — Impotence — Power  to  vary 
seUlemente— 'Property  settled — Matrimonial  Cau$e$ 
Act,  1869  (22  &  23  Vict  c.  61).  $.  5—MaiHmonial 
Cauaee  Act,  1878  (41  &  42  Vict.  c.  19),  «.  3.— Tbe 
powers  of  tbe  court  under  section  5  of  the  Matri- 
monial Oanses  Act,  1859,  and  leotion  3  of  the  Act 
of  1878,  can  be  exercised  in  the  case  of  a  decree  of 
nnllity  of  marriaif^  on  the  ground  of  impoteooe, 
and  are  not  oonfLaed  to  cases  where  there  are  or 
might  have  been  children. 

By  a  marriage  settlement  the  husband,  io  con- 
sideration of  the  intended  marriage,  oovenasted 
with  the  trustees  that,  if  the  marriage  should  ta%e 
place,  he  would,  during  the  joint  hves  of  himself 
and  his  wife,  p^ay  to  the  Irostees  £200  a  year  upon 
'  trust  for  his  wife.    Further,  in  consideration  of  the 

I  intended  marrisge,  and  in  exercise  of  a  power  of 

I  appointment  Tested  in  him,  he  appointed  to  the 

I  trustees  a  term  of  1,000  years  in  certain  heredita- 

ments to  secure  the  payment  of  a  rent-charge  to  his 
wife,  the  term  and  the  rent-charge  to  commence  as 
from  his  death.    Further,  in  coniideration  of  the 
'  intended  marriage,  and  in  exercise  of  a  power  of 

appointmeot  vested  in  him,  he  appointed  to  the 
trustees  a  term  of  1  200  years  in  certain  heredita- 
ments, to  commence  from  the  solemnization  of  the 
'  intended  marriage,  upon  trust  to  raise  the  sum  of 

^  £20,000  upon  certain  trusts  for  himself  and  the 

\  issue  of  the  marriage ;  but  no  part  of  the  £20,000 

was  to  be  raised  during  his  lifetime,  except  with 
(  his  consent  in  Writing.    No  such  consent  was  ever 

'  giyen. 

'  On  a  petition  by  the  wife  for  a  variation  of  the 

>  settlement,  after  a  decree  of  nullity  of  marriage  on 

I  the  ground  of  the  impotence  of  the  husband. 

Held,  that  the  court  had  power,  under  section  5 
'  of  the  Matrimonial  Causes  Act,  1859.  to  deal  with 

the  annuity  of  £200 ;  but  that  it  had  not  power  to 
deal  with  the  term  of  1,000  years  and  the  rent- 
t  charge,  because  the  Urm  and  rent-charge  were  not 

to  commence  till  the  death  of  the  huiband ;  neither 
bad  it  power  to  deal  with  the  sum  of  £20,000, 
because  the  husband  had  not  given  h^s  consent  to 
the  raising  of  any  part  of  that  sum  — Dobmeb  v. 
Wabd,  aA.,  149;  [1900]  P.  20;  83  L.  T.  556. 

2.  Nullity^  Nou'cnnBummation  —  Impotence  pre^ 
eumecL — From  the  fact  of  non-consummation  of  a 
marriage  after  a  reasonable  period  or  cohaldtation, 
during  which  one  of  the  parties  was  always  willing 
and  anxious  and  repeateoly  urged  that  the  marriage 
should  be  consummated,  the  court  may  draw  the 
inference  that  something  more  than  seemmgly  mere 
wilful  refusal  must  have  animated  the  other  party, 
who  has  in  fact  persistently  refused*to  consummate 
the  marriage,  and  has  also  refused  to  obey  the  usual 
order  to  attend  for  medical  inspection.  In  such  a 
case  the  court  may  properly  acsume  the  existence 
of  some  latent  impediment  amounting  to  in- 
capacity. 

The  principle  laid  down  by  the  court  in  F.  v.  P. 
f/aleely  called  F.),  75  L.  T.  192,  in  the  case  of  a 
female  respondent,  followed  and  expended  to  the 
09W4^  rf  a  male  rfltpcndent. — B.  v.  B„  P.D,  <k  Ad.D, ; 
[1901]  P.  39;  70  L.  J.  P.  4. 

3.  Peer — Title  of  honour — Bight  of  loife  who  hoe 
divorced  husband  to  continue  to  ute  his  title — Suhetquent 
re-marriage  to  commoner. — Injunction. — The  former 
wife  of  a  peer,  who  lias  divorced  her  husband,  has 
no  legal  right  to  continue  to  use  his  title. 

If,  however,  she  continue  to  do  so,  that  fact 
alone  does  not  constitute  an  injuria  cognizable  at 
law ;  and  the  court,  accordingly,  will  not  restrain 
her  from  so  -doing  by  injunction. 


The  existence  of  any  social  usage  in  the  matter 
might  be  material  in  any  proceeding  where  malice 
was  part  of  the  cause  of  action,  but  it  is  otherwise 
irrelevant. 

Decision  of  Gorell  Barnes,  J.  (48  W.  B.  463,  [1900] 
P.  118).  reversed.— -Cowley  v.  Cowley,  C.A.,  19 ; 
[1900]  P.  305  ;  69  L.  J.  P.  121 ;  83  L.  T.  218. 

4.  Practice — Affidavit  in  verification  of  petition — 
Proposed  "petitioner  for  judicicU  separation  an  inmate 
of  an  asylum — Refusal  by  Commissioners  in  Lunacy 
to  authorize  access  by  solicitor  and  commissioner  fur 
oaths  —  Motion  —  Order  forthwith.  —  A  married 
woman,  confined  in  an  asylum,  gave  instructions  to 
her  solicitor  to  institute  proceedings  against  her 
husband  for  judicial  separation,  and  the  solicitor 
attended  with  a  oonunissioner  for  oaths,  in  order  to 
obtain  from  the  proposed  petitioner  the  necessary 
affidavit  in  verification  of  the  petition,  which  had 
been  approved  and  signed  by  her  previously. 

The  superintendent  of  the  atylum,  acting  upon 
printed  instructions  purporting  to  be  signed  by  the 
secretary,  and  addrested  from  the  Office  of  the 
Commissioners  in  Lunacy,  refused  to  allow  the 
solicitor  and  commissioner  for  oaths  to  see  the 
proposed  petitioner,  and,  upon  application  being 
made  by  the  solicitor  to  the  Commissioners  in 
Lunacy,  they  upheld  the  refusal  of  the  super- 
intendent. 

Tbe  court,  upon  motion,  and  upon  affidavit 
proving  notice,  made  an  order,  the  Commissioners 
in  Lunacy  having  notice  and  not  opposing,  that  the 
commissioners  should  forthwith  authorize  the 
superintendent  of  the  asylum  to  permit  the  solicitor 
and  commistioner  for  oaths  to  have  access  to  the 
proposed  petitioner.  —  BxBOHAM,  Ex  faete, 
P.D.  &  Ad.D. ;  [1901]  P.  65;  70  L.  J.  P.  20;  84 
L.  T.  63. 

5.  PracHce— Agreement  for  separation — Petition 
for  alimony  pendente  MtB— Matrimonial  .Causes  Act, 
1857  (20  &  21  Vict.  c.  85),  s.  3o —Matrimonial  Causes 
Act,  1859  (22  &  23  Vict.  c.  61),  s.  4— Where  an 
action  has  been  brought  for  a  dissolution  of  a 
marriage,  the  inquiry  as  to  alimony  on  a  petition 
for  alimony  pendente  lite  ought  to  proceed  in  the 
usual  way,  notwithstanding  that  the  parties  hiive 
entered  into  a  separation  agreement  providing  for 
an  allowance  to  l^  paid  by  th^  husband  to  the  wife. 
— Baeby  v.  Baeey,  C.A.,  370;  [1901]  P.  87;  70 
L.  J.  P.  17;  84L.  T.  33. 

6.  Practios-' Alimony-^Death  of  co-respondent  afttr 
suit  begun — Motion  to  strike  out  his  name. — Where  a 
co-respondent  named  in  a  petition  dies  after  the 
commencement  of  the  proceiedings,  the  right  form 
of  application  to  be  made  by  the  petitioner  is  to 
strike  his  name  out  of  the  »uit. — Walpole  v. 
Walpolb,  PR  <fc  Ad.D, ;  [1901]  P.  86 ;  70  L.  J.  P. 
23 ;  84  L.  T.  63. 

7.  Practice  —  Consolidated  suits  —  Costs  —  Co- 
respondent— Appeal — Final  or  interlocutory  order — 
Leave  to  appeal — Jurisdiction — Matrimonial  Causes 
Act,  1857  120  &  21  Vict.  c.  85),  s.  S4rSupreme  Court 
of  Judicature  Act,  1890  (53  &  54  VicL  c.  44),  s.  5.— 
Where  a  husband  and  wife  present  croe s-soits.  the 
wife's  being  in  fact  the  fint  cm  the  file,  and  an 
order  for  consolidation  is  made,  folio  wed  by  verdioc 
and  decree  in  the  husband's  favour. 

Held,  on  the  authority  of  The  City  of  Manchester, 
6  P.  D.  221,  and  Marsden  v.  Lancashire  and 
Yorkshire  Bailway  Co.,  7  Q.  B.  D.  641,  that  the 
order  was  final,  not  interlocutory,  and  that  the 
leave  of  the  court  was  not  required. 

Held,  also,  that  section  34  of  the  Act  of  1867  only 
gave  jurisdiction  to  order  a  oosrespondent  to  pay 
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the  ooftts  of  the  prooeedinffs  apon  a  petition 
presented  by  the  hnsband,  and  that  the  oontoUda- 
cion  order  did  not  make  the  proceedings  in  the 
wife*8  Fnit  part  of  the  proceedings  in  the  husband's 
suit.  The  order  had  no  effect  aoalofcons  to  tiie 
cooBolidation  of  common  law  actions ;  it  was  merely 
made  for  the  convenience  of  tryiog  the  two 
{Mtitions  together.  Section  5  of  the  Supreme 
Court  of  Jadicature  Act,  1890,  had  been  relied  on 
as  giving  jurisdiction  to  order  the  co-respondent  to 
pay  tb ere  costs.  But  the  generality  of  the  words 
of  that  section  must  have  some  limitation,  and  they 
could  not  authoriza  the  court  to  order  a  person  to 
pay  the  costs  of  proceedings  to  which  be  was  not  a 
party.  — Fobbes-Smith  v,  Fobbbs-Smith,  (7.-4., 
[1901]  P.  258 ;  70  L.  J.  P.  61 ;  84  L.  T.  789. 

8.  Practice — CoaU^ Security  for — Motion  for  new 
trial — Divorce  petition — Supreme  Court  of  Judicature 
Act,  1890  (63  &  54  Vict.  c.  44).  $.  l—Ii.  8.  (7.,  ord. 
58,  r.  15. — The  Court  of  Appeal  will  not  ord^r 
security  to  be  given  for  the  costs  of  a  motion  for  a 
new  trial  of  a  divorce  petitioo,  it  not  having  been 
the  pmctioe  to  require  security  to  be  given  in  such 
a  cate  before  the  Sapreme  Court  of  Jadicature  Act, 
1890. 

Hecksher  v.  Orosley,  [1891]  1  Q.  B.  224, 
followed.— RiCKABY  V.  Eickaby,  C.A,  ;  [1901]  P. 
134 ;  70  L.  J.  P.  24 ;  84  L.  T.  182. 

9.  Practice^  CoBts—  Wi/e*B  coat$— Husband' 8 petition 
— No  security  for  wife*  8  coats — Disagreement  of  Jury — 
Entering  verdict — i^i/e*8  costs  of  abortive  trial — 
Practice— Discretion  of  judge  — A  husband  filed  a 
petition  for  divorce,  alleging  adultery  by  his  wife 
with  a  co-respondent.  The  wife  filed  a  oross- 
petitton  for  judicial  separation,  alleging  adultery 
and  cruelty  on  the  part  of  the  husbaiKl,  to  which  he 
pleaded  condonation.  At  the  trial  the  jury  dis- 
agreed  as  to  the  wife*s  adultery,  and  as  to  condona- 
tion by  her,  but  signified,  without  returning  a 
formal  verdict,  tbat  they  were  prepared  to  find 
both  adult4*ry  and  cruelty  on  the  part  of  the  hus- 
band. The  judge  at  the  trial  dedioed  to  enter  any 
verdict,  and  on  aa  application  by  the  wife  for  her 
costs  of  the  abortive  trial,  refused  to  make  any 
ord^r  at  tbat  »tage  in  tbe  prrceedings. 

Held,  that  tbe  refusal  at  tbat  stage  was  a  matter 
for  the  d  screti<  n  of  the  jadge,  with  which  the 
Court  of  Appeal  would  not  interfere. 

Deciiiioa  of  Jeune,  P.  {ante,  p.  672),  affirmed. — 
Waudby  v.  Waudby,  C.A.  ;  84  L.  T.  829. 

10.  Practice— Costs-^  Wife* s  costs — Jury  discharged 
witfiout  giving  a  verdict, — It  is  the  usual  practice  of 
tbe  Divorce  Court  to  allow  to  an  unsuccessful  wife 
her  coats  up  to  the  limit  of  the  amount  paid  into 
court  or  secured,  with  the  addition  of  such  sum  as 
may  be  added  de  die  in  diem  at  the  trial ;  but  if  a 
wife  brings  her  case  to  a  hearing  without  having 
previously  taxed  them  against  her  husband,  and  is 
unsuccessful,  the  husband  is  not  liable. — Waudby 
V.  Waudby,  P.D.  &  Ad,D.,  672. 

11.  Practice— Damages — Verdict  for  larger  amount 
than  that  clainud, — Where  in  an  undefended  ca»e 
damages  are  assessed  at  a  higher  figure  than  that 
claimed  in  the  petition,  a  summons  must  be  taken 
out  by  the  i)etitioner  (if  he  dfsire  to  amend  his 
daim)  askiog  for  leave  co  amend  and  re-serve  the 
petition. 

The  summons  should  be  served  upon  the  co« 
respondent,  who,  although  not  represented  at  the 
trial,  will  be  entitled  to  be  heard  in  opposition  to 
the  application. — Beckett  v.  Bbokbtt,  P,D.  & 
Ad.D. ;  [1901]  P.  85 ;  70  L.  J.  P.  17 ;  84  L.  T.  272. 

1 2.  Practice — Husband's  petition —  Wife  not  appear- 


ing—  Husband  formerly  convicted  of  deseriio^r- 
Separation  and  allowance  under  Summary  Jwriadidm 
{Married  Women)  Adt^  \^^b—Sv^qu^i  aduUenfcf 
wife— Discretional  bar—Decree.— 'Where  a  husband, 
who  presents  a  petition  for  a  dissolutioa  of  b« 
marriage,  has  been  previously  convicted  of  desertins 
under  tiie  Summary  Jurisdiction  (Harried  Wobmo) 
Act,  1895,  the  court  will  exercise  its  discretioQ  as  to 
granting  a  decree  dts»olving  his  marria^  T1» 
mere  fact  of  conviction  will  not  be  snfficieDt  to 
establish  a  bar.  Tbe  whole  oircumstanoee  of  tbe 
case  will  be  considered,  and  if  tbe  court  is  of 
opinion  that  the  petitioner  acted  upon  rnasooabU  • 
grounds,  he  will  not  be  deprived  of  tlie  relief  praved 
for.— Lloyd  v.  Lloyd,  RD.  dk  Ad.D. ;  84  L,  T.  728. 

13.  Practice — Married  woman— Computation  oj 
income — Voluntary  allowance— Summary  Jurisdidm 
(Married  Women)  Act,  1896  (58  &  69  Vict,  c  39).- 
In  estimating  the  respec*ive  incomes  of  a  hnsbtnd 
sod  wife  upon  a  matter  arising  under  the  Sommiiy 
Jurisdiction  (Married  Women)  Act,  1896.  a  vdmi- 
tary  allowance  is  to  be  taken  into  a'*oount.^NoTT 
V.  NOTT,  P.D.  A  Ad,D.;  [1901]  P.  241;  84L.T. 
573. 

14.  Practice  —  Bestitution  of  conjugal  rightt- 
Demand  and  petition— Service  out  of  the  jurisdidiok- 
Domiciled  Englishman— Deed  of  separation— Pra<^» 
— ^The  service  of  a  demand  and  petition  for  rsstita- 
tion  of  conjugal  rights  by  *  wife  upon  her  husbsod, 
effected  out  of  the  jurisdiction,  is  good  if  tbs 
hu»baDd  is  a  domiciled  Eoglishman. 

The  court,  if  tbe  husband  fails  to  appear,  viU 
take  no  notice  of  any  agreement  for  separation  by 
which  tlie  parties  have  undertaken  not  to  mdeit  or 
trouble  each  other.— Habdeb  v.  Habdib,  PD,i 
^(f.D.;84L.T.  64.' 

1 6.  Practice —RestUution  of  conjugal  rights— Service 
out  of  the  jurisdiction— Decree. — k  oitatioa  sod 
petition  in  a  suit  for  restitution  of  oonjugal  ri|^<ii 
as  well  as  the  previous  letter  of  demand  requirsd  hj 
the  rules,  may  now  be  served  out  of  the  jurisdioiioD ; 
and  where  a  decree  is  granted,  the  decrae  may  liks- 
wise  be  served  out  of  the  jariidiotion. 

In  any  further  proceedings  arising  out  of  a  non- 
oompliance  with  the  decree,  the  petitioner  mat 
satisfy  tbe  court  that  the  respondent  has  been  servsd 
tb  ere  with  at  a  place  from  which  he  conld  reasonably 
have  returned  to  his  wife  within  the  period  ntmed 
in  the  decree.— Batsbcak  v.  Batemak,  P.D.  i 
Ad  D. ;  [1901]  P.  136 ;  70  L.  J.  P.  29 ;  84  L.  T.  331. 

16.  Practice— Service  of  petition— Substituted  ler- 
vice — Co-respondent  resident  abroad. — Theco-rsspoa- 
dent  in  a  divorce  suit  was  resident  in  a  saoatORom 
in  Switzerlandrand  the  principal  of  the  sanatnnsii 
refused  to  serve  him  with  the  citation  or  petitios. 
or  to  allow  him  to  be  served  therewith ;  the  Pro- 
cureur-General  of  tbe  Canton  stated  that  sernot 
must  be  effected  through  a  diplomatic  sonroe,  bat 
the  Foreign  Office  refused  to  act  in  the  mstttf 
(xcept  under  an  order  of  the  court.  It  was  shown 
on  affidavit  that  the  mother  and  nnde  of  the  oo- 
respondent  resided  in  Switzerland,  and  tbat  tbi 
petitioner  was  acqusinted  with  their  addresses. 

Tbe  court  made  an  order  for  service  of  w 
citation  and  the  petition  on  the  co-respondeot^ 
mf  ans  of  registered  letters  addressed  to  bis  mother 
and  undo.— Stumpbl  v,  Stumpel,  P.D.  &  Ad.D.  \ 
70  L.  J.  P.  6. 

17.  Practice— Substituted  service  of  citaUont  sM 
petition— Respondent  and  co-respondent  residetdt* 
Lisbon— Portuguese  law— Letters  of  request  «/•**! 
Service  by  registered  letters.— When^  upon  a  ctoWJ 
and  petition  for  dissolution  of  maniage,  it  sppo«<B 
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that  the  respondent  and  oo-reipondent  were  known 
to  be  reaidisff  at  certain  addressee  in  Portuffal,  the 
oonrt,  after  Tetters  of  request  had  been  applied  for 
and  refused,  dispensed  with  persr^nal  s^rvioe,  and 
oidered  substituted  senrioe  to  be  effected  by  regis- 
tered letters.— Wbay  v.  Wbay,  P,D.  A  Ad.D,; 
[1901]  P.  132 ;  70  L.  J.  P.  32 ;  84  L.  T.  64. 

18.  Practice^Wi/e*$  petition — Queen's  Prodor'a 
initrvention — Wife  forced  by  hwband  to  earn  money 
by  prostitution — S^rcUion — Habitual  adultery  «u6- 
stquent  to  separaiioti — Euaband'a  former  misconduct 
conducive  to  such  advUery — Matrimonial  Causes  Act^ 
1857  (20  &  21  Vict.  c.  85),  s.  31— Discretion  of  court 
— Decree  made  absolute. — Upon  an  interveotion  by 
the  Queen's  Proctor  after  the  petitioner  had  obtained 
a  decree  nisi  for  the  dissolution  of  her  marriage  on 
the  ground  of  the  adultery  and  cruelty  of  her 
husbfuid,  it  appeared  that  he  had  by  his  threats  and 
ill-treatment  forced  her  to  prostitute  herself  for  his 
pecuniary  benefit,  and  that  she,  after  she  had  lef c 
him  on  account  of  his  contiuued  ill-treatment, 
resorted  to  other  acts  of  prostitution  to  supplement 
her  insofiMent  means  of  liyelihood,  and  also 
oohabited  lor  a  period  of  three  years  with  a  certain 
man  as  his  wife. 

Held,  tbat  wH  her  subsequent  acts  were  the  out- 
come of  the  husband's  conduct,  and  that  i>he  was 
entitled  to  have  the  decree  whidi  she  had  obtaiacd 
made  absolute;  the  thrte  years'  cohabitation  and 

J  Mime  other  fact»,  %ery  material  to  be  ooDsidered  by 
the  court  and  rach  as  ought  sot  to  have  been  with- 
held at  the  hearing  of  the  petition,  being  iosuffident 

I  to  bar  the  wife's  daim  to  haTC  her  marriase  dis- 
solved on  the  grounds  of  her  hiuband's  acraltery 
and  cruelty,  though  amply  sufficient  to  warrant  and 
justify  the  intervention  of  the  Queen's  Proctar. 

Symons  y.  Symons,  [1897]  P.  167,  discussed.— 
Bv&DON  V.  BuBDON,  P.D,  A  Ad.D, ;  [1901]  P.  52. 

,  19.  *'  Unreasonable  delay** — Resp  ndents  insanity, 

— The  hope  or  expectation  operating  in  tbe  miod 

,        uf  a  hosband  that  he  may  be  ri-leased  from  the 

j        luatrimonial  tie  by  the  death  of  his  wife,  who  after 

,        isommitting  adultery  has  become  insane,  may  be 

Hcoepted  as  a  valid  excuse  of  what  would  otherwise 

be  ** ULreasonable  delay"  in  taking  proceedinge 

for  the  dissolation  .of  tbe  marriaire. — Johnson  v. 

Johnson,  F.D.  A  Ad,D, ;  [1901]  P.  193  ;  70  L.  J. 

P.  44;  84L.T.  726. 

20.  Variation  of*  setUemettts—AbsoltUe  cusignment 
hy  husband  to  wife— Divorce  Acty  1859  (22  &  23  FVd.  c 
61),  «.  5. — A  husband  executed  a  deed  by  which  he 
asuigoed  to  a  trustee  a  leasehold  house  and  some 
furniture  upon  tnis%  to  assign  the  same  at  once  to 
the  wife  absolutely,  and  the  trustee  assigned  the 
same  accordingly.  Tbe  wife  afterwards  obtained  a 
decree  of  nullity  of  marriage. 

Held,  that  the  assigoment  was  not  a  settlement 
within  section  5  of  the  Divorce  Act,  1859,  and  that 
the  court  had  no  jurisdiction  to  vary  its  provisions. 
— Htjbbabd  v.  Hubbabd,  C,A.  ;  [1901]  P.  157 ;  70 
L.  J,  P.  34  ;  84  L.  T.  441. 

21.  Variation  of  settlements— Next-of-kin— Petition 
for  order  of  reconveyance  of  settled  property.-' 
The  petitioner  on  his  marriage  with  respondent 
settled  pr  iperty  on  trust  to  pay  tbe  income  to 
himself  until  he  should  ahenate  his  interest 
therein  or  until  some  event  should  occur 
whereby  the  income  should  become  payable  to 
someone  other  than  himself,  or  until  his  death, 
whichever  »hould  first  happen ;  with  remainder  to 
the  respondent  for  life  or  widowhood ;  and  (there 
beiog  no  children  of  the  marriage)  there  was  an 
ultimate  trust  In  favour  of  the  ncxt*of-kin  of  the 


petitioner,  which,  however,  was  only  to  tdke  effect 
after  the  death  of  tbe  respondent  if  she  should 
have  married  agkin  and  again  becooae  a  widow. 
In  1899,  th(^  petitioner  gavw  an  undertaldog  in  the 
Cliancery  Division  that  he  would  apply  forthwith 
to  vary  the  settlement  so  as  to  vest  the  rem  binder 
of  tbe  property  in  himself  absolutely  and  that  he 
would  in  any  event  give  a  charge  over  all  his 
interest  under  the  settlement.  After  the  decree 
absolute,  the  petitioner  contracted  a  second  marriage, 
and  at  present  if  he  were  to  die  the  persoo  sen  titled  to 
share  in  his  estate  under  the  Statute  of  Distribation^ 
would  be  tbe  second  wife,  the  mother,  and  a 
nephew  and  neioe  of  the  petitioner,  the  last  two 
bt-mg  also  benefiuialiy  intwested  in  the  mortgage 
of  his  interest  in  the  settled  property. 

Upon  motion  to  confirm  the  registrar's  report 
upon  the  petiuou  to  vary  the  settlement  and  to 
order  the  reconvevanoe  of  the  settled  property  to 
thft  petitioner  absolutely, 

Held,  diitinffuishing  Meredyth  v.  Meredyth  and 
Leigh,  [1895]  P.  92,  and  Wynne  v.  Wynne,  78  L.  T. 
796,  that  thiS  would  be  gomg  too  far,  and  that 
the  right  ordtr  to  make  was  simply  to  extiiigui»h 
tbe  respondent's  interests  in  the  settlement,  so 
that,  sutjeot  to  ihe  engagement  given  by  tbe 
petitioner  in  the  Chauoery  Division,  the  petitioner's 
reanltiijc  hfe  int»r«*st  m  the  »ettkd  property 
would  become  operttttye.  — Walfole  v.  Walpolk 
(No.  2\  P.D.  &  Ad.D.;  [1901]  P.  196;  70  L.  J. 
P.  49;'84L.  T.  727. 

22  Variation  of  setUement—Stttlement  on  wife  with 
restraint  on  anticipation— Dissolution  of  marriage— 
Remarriage  of  wife,  —  On  their  marriage  both 
husband  ^ud  wife  brought  property  into  settlement. 
The  wife's  property  was  settled  on  her  for  life,  with 
a  restraint  on  atticipation.  The  wife  obtained  a 
decree  dissolving  her  marriage,  and  remarried.  She 
thtn  presented  a  petitiou  ior  variation  of  the 
marriage  settlement.  The  registrar  recommended 
that  tne  property  brooght  into  settlement  by 
husband  and  wife  should  be  given  back  to  them 
freed  from  all  trusts. 

Held,  that  the  report  ought  to  be  confirmed,  and 
that  tbe  restraint  on  anticipation  did  not,  even 
after  the  petitioner's  lemarriage,  affnct  the  power 
of  the  court  to  make  the  suggested  variation. — 
Mbbton  v.  Meeton.  P.D.  &  Ad.D. ;  83  L.  T.  223. 

See  aJso  Married  Woman,  4-6. 

DOQ.— See  Animsl,  I. 

DOMICIL:— 

Prolonged  residence  abroad— Declared  intention  to 
return  home— Inference  from  acts. — If  the  acts  of  a 
person  reasonably  indicate  tbat  he  intCLds  to  make 
his  home  for  an  iudtfiuite  period  in  a  foreign 
country,  the  fact  that  uh  declares  from  time  to  time 
his  intention  ultimately  to  return  to  his  native 
country  will  noc  be  sufficient  to  prevent  his 
acquiring  a  domicil  of  choice  in  the  foreign 
country.— ATTOBNEY-QBNBaALv.WiNAiffl,  Q.B.D.; 
83  L.  T.  634. 

S^e  abo  Adndnistrat'on,  4  ;  Lunacy,  3. 

EASBICBNT:— 

1.  Ligh^— Derogation  from  grant— PI  ^  sold  for 
building— Plan  showing  building  line — Conveyancing 
Act,  1881  (44  &  45  Vict.  c.  41),  «.  6.— Where  a  laud- 
owiicr  contracts  to  grant  a  lease  of  a  vacant  piece 
of  land  wben  a  house  of  a  specified  character  is 
built  thereon,  and  accordingly  a  house  is  built  and 
a  lease  of  tbe  house  and  land  is  granted,  the 
dootrine  that  a  grantor  cannot  derogate  from  bib 
own  grant  must  be  applied,  not  to  the  Tacant  piece 
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of  land,  but  to  the  land  with  the  houie  on  it 
according  to  the  contract,  which  mnrt  be  taken  for 
this  purpose  to  have  been  fulfilled. 

If  land  forms  part  of  a  building  estate,  and  the 
contract  is  entered  into  by  reference  to  a  plan  in 
which  the  estate  is  marked  ont  in  bnilding  plots, 
with  a  building  line  marked  on  the  plan  so  as  to 
extend^  through  all  the  plots,  including  the  land 
which  is  the  subject  of  the  contract,  the  application 
of  the  doctrine  is  not  thereby  limited  or  restricted, 
and,  in  the  absence  of  further  evidence  of  the 
existence  of  a  buildiog  scheme  or  of  anyreserFatlon 
of  right  to  the  grantor,  the  purchaser  from  him  of 
an  adjoining  plot  will  be  restrained  from  building 
on  his  land  so  as  to  interfere  with  the  aooesi  of  light 
to  the  house  as  thciretofore  enjoyed. 

Broomfield  v.  Williams.  [1897]  1  Ch.  602,  applied. 
— POLLABD  V,  Gare,  Ch,D.  Kekewich,  J.;  [1901] 
1  Ch.  834 ;  70  L.  J.  Ch.  404 ;  84  L.  T.  352. 

2.  Light — Right  to  extraordinary  use  of  light — 
Sufficient  for  ordinary  business  purposes, — A  pr<- 
scnptiye  right  to  light  is  limited  to  a  sufficient 
quantity  for  ordinary  business  purposes.  Where 
the  light  has  been  interfered  with,  but  not  so  as  to 
make  it  insufficient  for  ordinary  business  purposes, 
the  plaintiff  has  no  cause  of  action. — Hoios  and 
Colonial  Stores  v.  Colls,  Ch.D,  Joyce,  J,;  83 
L.  T.  769. 

3.  Bight  of  way — Annual  payment — Uninterrupted 
enjoyment  for  over  forty  years — Parol  licence — Lost 
grant—Prescription  Act  (2  &  S  Will.  4,  c.  71),  m.  2, 
6. — Where  an  easement  is  claimed  under  the  Pre- 
voription  Act,  s.  2,  a  payment  within  the  period  of 
forty  years  may  so  negative  the  enjoyment  *'  as  of 
right"  as  to  preveot  tne  claim  being  established. 

Where  a  licence  to  use  a  way  was  giTcn  by  parol 
more  than  forty  years  before  action  brought,  and 
such  Ucence  was  subject  to  a  smaU  annual  payment, 

Held  (Bigby,  L.J.,  dissenting),  on  the  facts,  that 
the  proper  inference  was  that  each  payment  was 
made  for  permission  to  use  the  way  for  the  pre- 
ceding year,  and  that  the  way  had  not  therefore 
been  enjoyed  as  of  right  within  the  meaning  of  the 
Prescription  Act. 

Held,  also,  that  no  lost  grant  could  be  inferred. 

Decision  of  Cozens-Hardy,  J.  (48  W.  B.  469), 
reversed. — Gardner  v.  Hodqson*s  Kingston 
Brewery  Co.,  CA,,  421 ;  [1901]  2  Ch.  198 ;  70 
L.  J.  Ch.  604;  84  L.  T.  373. 

4.  Right  of  way— Private  right  cfway — Prescription 
Act  {2  &  3  Will,  4,  c.  71),  ss.  2,  3,  4— Unity  of 
possession  of  alUged  dominant  and  servient  tenements 
by  lessec-^TJmtj  of  possession  of  the  dominant  and 
servient  tenements  in  the  person  of  a  lessee  for 
years  during  the  twenty  years  next  before  action 
brought  is  sufficient  to  bar  a  claim  to  a  right  of  way 
under  the  Prescription  Act. 

Onley  t.  Gardiner,  4  M.  &  W.  496,  and  BaUi^hill  v. 
Beed,  4  W.  B.  603, 18  C.  B.  696,  followed.— Damper 
V,  Bassbtt,  Gh.D,  Joyce,  J,,  536 ;  [1901]  2  Ch.  350 ; 
70  L.  J.  Ch.  667 ;  84  L.  T.  682. 

6.  Bight  of  way — Undefined — No  user— Unlimited 
daim — Action  dismissed, — In  1862  the  Corporation 
of  the  City  of  London,  in  pursuance  of  powers  con- 
ferred on  them  by  the  Metropolitan  Meat  and 
Poultry  Act,  1860  (23  &  24  Vict.  o.  cxdiL),  entered 
into  an  agreement  with  the  plaintiff  and  defendant 
companies  by  which  the  companies  agreed  to 
construct  a  railway  station  for  goods  traffic  only 
beneath  the  site  of  S.  Market. 

In  1878  the  corporation,  with  the  privity  of  the 
defendant  company,  leased  to  the  plaintiff  company 
the  northern  part  of  the  land  on  whioh  the  railway 


station  had  been  built  for  100  years,  together  widi 
a  right  of  way  from  time  to  time  and  at  all  timei 
over  the  southern  part  of  the  land  (wfaidi  wu 
leased  by  the  corporation  to  the  delendsMit  oon* 
pany)  through  a  otroular  road.  Ihe  way  was  sol 
defimtely  described,  and  it  was  never  in  fact  used 
by  the  plaintiff  company. 

The  station  was  now  subitantiallj  in  tfaeasas 
state  as  it  was  in  1878. 

The  plaintiff  company  brought  this  action  t9 
enforce  their  right  of  way. 

Held,  that,  until  the  plaintiff  company  need  tiu 
demised  premises  as  a  goods  scation  in  aocordaiioe  I 
with  the  provisioDS  of  the  Act  of  1860,  their  rigkt 
of  way  did  not  arise ;  and  that  the  daim  to  tfat  I 
right  of  way  was  so  undefiaed  and  unlimited  thit 
it  could  not  be  maintained. — Mbtropoijtav  Bail- 
way  Co.  V.  Great  Wesikbs  Bailway  CJo.,  C.A,  \ 
84  L.  T.  333. 

6.  Support— Bight  to  support  of  dock  9ideB  iy  rodi 
fastened  in  adjoining  owner^s  land — Enjoyment  olam. 
— In  this  case  it  was  held  that  there  was  no  implied 
reservation  in  favour  of  the  vendors  when  tht 
wharf  was  conveyed  to  the  plaintiffs  in  1877,  but 
that  a  right  had  been  acquired,  either  nnder  the 
Prescription  Act,  or  under  the  oonimon  lav 
doctrine  of  a  lost  grant,  unless  itooold  be  held  that 
the  easement  had  been  enjoyed  not  openly  bat  dom 
— ^namely,  that  the  easement  had  not  oome  to  the 
knowledge  of  the  plaintiffs,  and  was  not  of  andi  a 
nature  tuat  their  attention  ought  reaeonably  to 
have  been  drawn  to  it.  In  the  present  oaee  there 
had  been  nothing  surreptitious,  no  active  oonoeBl- 
ment,  but  on  the  other  hand  there  had  been  no 
open  and  visible  enjoyment  of  the  ea<«emeBt 
claimed.  This  special  and  unusual  snpporty  hj 
means  of  iron  taes  beneath  the  aurfaoe  of  the 
plaintiffs'  land,  was  not  such  as  ooold  be  elaimed 
merely  by  twenty  years'  enjoyment  without  the 
knowledge  of  the  plaintiffs,  and  the  defendants 
were  not  entitied  to  retain  any  of  the  rods,  ties,  or 
supports  in  or  under  the  plaintiffs*  land  for  th« 
purpose  of  upholdiog  or  supportxDg  the  defendauts* 
dry  dock,  and  were  not  entitled  to  interfere  with 
the  removal  by  the  plaintiffis  of  all  or  any  of  such 
rods,  ties,  or  supports. — Union'  Lightbraox  Co. 
V.  London  Graving  Dock  Co.,  GhD.  Cozens- 
Hardy.  J,;  [1901]  2  Ch.  300;  70  L.  J.  CH.  638; 
84  L.  T.  627. 

7.  Watercourse — Pond —  Uninterrupted  flow — Right 
to  water  cattle  —  Prescription — '•  Temporary  '*  — 
••PrccartotM** — Conveyancing  Act,  1881  (44  &  45  Vid, 
c,  41),  s,  6.— Of  two  properties  which  were  in  one 
ownership  for  fifty  years  prior  to  1886.  a  farm 
property  was  conveyed  to  the  plaintiff  in  1886  and 
H  mill  property  to  the  defendant  at  a  subaeqeeot 
date.  An  ancient  pond,  filled  from  a  brook  by  an 
artificial  watercourse,  and  habitually  used  by  oattia, 
was  on  the  defendant's  pro^ty,  but  for  iifty-fite 
years  abutted  on  the  plaintiff's  property,  wntnoe 
his  cattle  drank  from  it. 

In  an  action  by  the  plaintiff  claiming  that  the 
watercourse  was  a  continuous  easement  necessary 
and  convenient  for  the  use  of  his  property ;  tliat  he 
had  a  right  to  compel  tbe  defendant  to  keep  the 
pond  full  with  a  constant  and  nndiminished  supply, 
or  at  least  a  right  to  water  his  cattle  at  the  pood 
whenever  there  was  water  therein ;  and  that,  in  the 
absence  of  express  words  in  his  deed  of  oonveyance, 
these  rights  passed  under  section  6  of  the 
Conveyancing  Act,  1881, 

Held,  that,  in  such  a  case  all  the  ciroamstancM 
must  be  considered  {Birmingham  Banking  Gn.  v. 
Boss,  36  W.  R.  914,  38  Ch.  D.  296} ;  that  there  was 
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no  easement  here  which  oonld  pais,  nor  one  by 
way  of  preeoription  by  reason  of  the  nature  of  the 
works ;  and  that  the  artificial  watercourse  having 
been  made  for  one  property  only,  and  no  leakage 
by  trampling  of  cattle  in  the  pond  having  been 
intended  Dy  the  vendors  of  the  property,  it  was  not 
to  be  inferred  from  the  particular  facts  of  the  user 
that  there  was  a  grant  of  water  which  conferred 
either  any  right  to  compel  such  a  continuance  of 
the  flow  as,  apart  from  the  rights  of  lower  riparian 
propiietors,  would  impose  a  serious  burden  on  the 
defendant,  or  any  right  to  an  easement  of  such  a 
**  precarious "  character  as  an  easement  to  water 
cattle  at  the  pond  when  and  as  often  as  it  might  be 
full,  such  an  easement  being  unknown  to  the  law, 
and  therefore  incapable  of  passing  under  the 
general  words  of  section  6  of  the  Conveyancing 
Act,  1881. 

Hanna  v.  Pollock,  [1898]  2  Ir.  Bep.  532.. [1900] 
2  Ir.  Bep.  664,  and  McEvoy  v.  Great  Northern 
Railway  Co,,  [1900]  2  Ir.  Rep.  325.  discussed. 

WaJlU  T.  Kelson,  19  W.  R.  338,  L.  R.  6  Ch.  App. 
166,  distinguished.— BuBBOWs  v,  Lang,  GKD, 
Farwell,  J.,  564 ;  70  L.  J.  Ch.  607 ;  84  L.  T.  623. 

See  also  Highway,  3 ;  Settled  Land,  8. 

EOOLBSIASTIOAL  LAW:- 

1 .  Churchwarden — Admiesum —  VisiUUion  of  bishop 
-^Inhibition  to  a/rchdeacon  —  Jurisdicti^m  of  arch' 
deacon. — Where  the  bishop,  during  his  visitation, 
inhibits  the  archdeacon  m>m  admitting  church- 
wardens, the  bishop  is  the  only  person  entitled  to 
admit,  and  a  mandamus  to  adnut  a  churchwarden 
during  the  period  covered  by  the  inhibition  wDl  not 
lie  to  the  anshdeacon. 

Rex  T.  Simpson  f  1  Stra.  609,  explained. 

Judgment  of  the  Divisional  Oourt  {ante,  p.  170, 
[1901]  1  Q.  B.  66)  reversed.— Reg.  v,  Sowter, 
C.A.,  338;  [1901]  1  Q.  B.  396;  70  L.  J.  Ch.  322; 
84  L.  T.  36. 

2.  Churchwarden — Election  of  parishioners*  church- 
warden— Right  of  minister  to  vote  as  ratepayer — 
Canon  SdSturges  Bourne's  Act,  1818  (58  Oeo.  3,  c. 
69),  s.  3. — ^The  minister  of  a  parish  has  no  right  to 
vote  in  his  capacity  as  a  rat%>ayer  in  the  election 
of  the  parishioners'  ohurohwaraen. 

Judgment  of  Wills  and  Channell,  JJ.  (ante,  p. 
399,  [1901]  1  a  B.  573),  a£Blrmed.— Rbx  v. 
Salisbury  (Bishop),  (7.-4.,  529 ;  [1901]  2  K.  B. 
225 ;  70  L.  J.  K.  B.  593 ;  84  L.  T.  553. 

8.  Clergy — Discipline — Brawling  —  Conviction  by 
justices-^Clergy  Discipline  Act,  1892  (55  &  56  Vict. 
c.  32),  «•  2 — Ecclesiastical  Courts  Jurisdiction  Act, 
1860  (23  &  24  Vict,  c  32),  s.  2.— The  consistory 
oonrt  of  the  diocese  in  which  a  clergyman  holds 
preferment  has  jurisdiction  under  section  2  of  the 
Clergy  Discipline  Act,  1892,  to  try  and  sentence 
him  under  that  Act,  in  case  he  is  convicted  by  a 
temporal  court  of  having  committed  an  act  con- 
stituting an  offence  against  ecclesiastical  law,  not 
being  a  question  of  doctiine  or  ritual,  notwith- 
standing tnat  the  offence  he  is  charged  with  is  not 
an  offence  against  morality. — Gibt  v.  Fillingham, 
8t.  Alhan's  Consist.  Ct. ;  [1901]  P.  176. 

4.  Faculty — Architectural  adornment  not  shown  to 
be  probahly  open  to  abuse — Jurisdiction — Ghancel 
screen  with  crucifix  and  figures  of  the  Virgin  Mary 
and  St.  John — Admission  of  fresh  evidence  on  appeal 
— Retention  of  cause. — A  chsAOel  screen,  to  the  upper 
portion  of  the  tracery  of  which  is  attached  over  the 
entrance  archway  the  figure  of  Our  Lord  upon  the 
Gross,  and  on  one  side  of  the  archwajr  the  figure  of 
the  Virgin  Mary,  and  on  the  other  side  the  figure 
of  Bt.  JchRf  is  noty  either  from  its  ohazaoter, 


nature,  or  position,  in  itself  unlawful  in  churches 
or  chapds  of  the  Ohuroh  of  England,  and  may  be 
authorized  by  faculty,  provided  the  ordinary  is  of 
opinion  in  hia  discretion  that  it  is  not  probable  that 
it  will  bs  abused  for  superstitious  purposes. 

The  mere  suggestion  that  the  figures  on  the 
screen  may  cause  offence  is  not  a  sufficient  reason 
for  the  ordinary  refusing  in  his  discretion  to  grant 
the  faculty. 

The  vicar  and  churchwardens  of  a  parish  church 
in  the  diocese  of  London  and  the  chapel-wardens 
of  a  chapel  of  ease  in  the  parish  i)etititianed  for  a 
faculty  to  authorize  the  erection  in  the  chapel  of  a 
chancel  screen  of  oak  with  the  figure  of  our  Lord 
on  the  Cross  upon  the  centre  of  it,  and  the  fisnu^ 
of  the  Virgin  Mary  on  one  side,  and  of  St.  John 
on  the  otiier;  the  figures  not  to  surmount  the 
screen,  but  to  be  attached  to  tbe  upper  portion  of 
the  tracery,  the  central  figure  immediately  over  the 
entrance  archway,  and  the  other  two  figures,  one 
on  the  right  and  one  on  the  left,  at  a  somewhat 
less  cdevatioo,  upon  pedestals  affbced  to  the  wood- 
work. The  grant  of  the  faculty  was  unopposed, 
and  no  evidence  was  given  as  to  whether  the  figures 
on  the  screen  would  or  would  not  be  likely  to  be 
abused  by  superstitious  reverence.  The  Chancellor 
of  the  Diocese  of  Lcmdon  refused  to  grant  a  faculty 
for  the  figures  on  the  proposed  screen,  being  of 
opinion  that  the  erection  of  a  chancel  screen  with 
the  figures  as  proposed  was  illegal  in  itself  under 
the  raliog  of  the  Arches  Court  and  the  Privy 
CounoU  in  Clifton  v.  Ridsdode,  1  P.  D.  316,  2  P.  D. 
276.  The  petitioners  appealed  to  the  Arches 
Court. 

The  Dean  of  Arches  at  the  hearing  of  the  appeal 
admitted  fresh  evidence  as  to  the  mode  in  which 
the  services  in  the  chapel  were  conducted,  and  find- 
ing that  there  was  nothing  in  them  to  lead  the 
court  to  suppose  that  the  proi>08ed  screen  and 
figures  were  nkely  to  be  treated  otherwise  than 
a«  architectural  decoration,  allowed  the  appeal, 
retained  the  cause,  and  ordered  the  faculty  as 
prayed  to  issue  from  the  registry  of  the  Arches 
Court— St.  An8BLM*s.  Pinnbb,  Bb,  London  Con- 
sist. Ct.;  [1901]  P.  202. 

5.  Fcuiulty^Communion  table  in  side  chapel — 
Proviso  inserted  in  faculty. ^A.  faculty  was  granted 
on  tne  application  of  the  rector  of  a  parish  for  the 
erection  and  use  of  a  second  communion  table  in  a 
side  chapel  of  the  parish  church,  though^  both  the 
(diurohwardens  of  uie  parish  and  the  parish  vestry 
expressed  opinions  averse  to  the  grant,  but  the 
oourt  directed  that  a  proviso  should  be  inserted  in 
the  faculty  reserving  to  the  court,  on  being  satisfied 
that  ornaments  other  than  those  sanctions  by  the 
present  or  any  future  faculty  had  been  introduced 
into  the  cbapel  or  unlawful  services  performed 
there,  to  order  the  removal  of  the  second  communion 
table  from  the  chapel.— St.  Alms's,  Limehouse 
(Bectob)  v.  Parishioners  op  Same,  London  Con' 
sUt  Ct. ;  [1901]  P.  73. 

6.  Faculty—Jurisdiction— Grant  of  faculty  for  use 
as  public  street  of  portion  of  consecrated  cemetery  or 
churchyard  closed  for  burials,  and  setting  back  of 
cemetery  or  churchyard  wall — Retention  of  cause. — 
The  ordinary  has  jurisdiction  to  grant  a  faculty 
authorising  a  portion  of  a  consecrated  cemetery  or 
churchyard,  closed  for  burials  by  Order  in  Council, 
to  be  used  lor  widening  a  public  street.  Any  faculty 
granted  for  this  purpose  should  contain  exact 
paitictdan  of  the  measurements  of  the  portion  of 
the  oemetery  or  churchyard  proposed  to  be  used  for 
the  widening. 

The  rector  and  ohnrohwardens  of  a  pariah  ohuroh 
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in  the  diooese  of  EKoier,  and  the  oorporatton  of  a 
borough  in  whioh  a  oonsecrated  oemetery  forming 
an  addition  to  the  pariah  churchyard  wai  tttaate, 
petitioned  the  ordinary  for  a  faculty  to  authorize  a 
strip  of  the  cemetery  being  used  for  widening  an 
adjoining  public  itreet,  and  the  boundary  wall  of  the 
cemetery  being  set  back  so  as  to  form  the  boundary 
wall  between  the  remaining  portion  of  the  cemetery 
and  the  widened  street.  It  appeared  that  tiie  street 
proposed  to  be  widened  was  only  sixteen  feet  wide, 
and  too  narrow  for  the  traffic  along  it,  and  that 
the  proposed  widening  would  be  not  only  for  the 
general  convenience  and  safety  of  the  public,  but 
particultfly  of  the  rector  and  his  parishioners,  to 
the  former  of  whom  and  the  churchwardens  mofe- 
oyer,  by  way  of  considerationi  a  sum  of  mon^  was 
intended  to  be  paid  by  the  corporation.  It  also 
appeared  that  the  strip  of  cemetery  proposed  to  be 
thrown  into  the  street  had  been  dosed  for  inter- 
ments under  an  Ord«>r  in  Council,  and  that  the  pro- 
posed alteration  of  the  width  of  tbe  street  had  D«en 
unanimously  approved  by  the  parish  vestry.  The 
Chancellor  of  the  Diocese  of  Exeter  refused  to  issue 
citation,  being  of  opinion  that  he  had  no  jurisdic- 
tion to  grant  the  faculty  praved  for.  Th9 
petitioners  appealed  to  the  Arches  Court  of  Canter- 
bury. The  Dean  of  Arches  allowed  the  appeal, 
retained  the  caus<»,  and,  the  allegitions  in  the 
petition  having  been  verified  by  affidavit,  decreed 
H  faculty  to  issue  in  accordance  with  ttie  prayer  of 
the  petitioners. — Rector,  &o.,  of  BiDSFoaD, 
Ex  PAETB,  ArcheB  Ct,  of  CanUrhury ;  [1900]  P.  314. 

7.  Faculty — New  ecclesiaatical  piriah — Bight  of 
non-resident  ratepayer  to  promote  faculty  suit  ^Lord 
Bland/ord's  Act  (19  &  20  Via,  c.  104),  a.  15  -Conse- 
cration— Criminal  suit  against  churchwarden — Illegal 
ornaments, — The  tenant  of  a  house  within  th-)  limits 
of  an  ecclesiastical  diitriot  formed  ioto  a  separate 
parish  with  a  new  parish  church  UQd«L)rd  Bland- 
ford's  Act,  who  hM  his  name  on  the  rate-b  >ok  of 
the  dvil  parish  out  of  wh  ch  the  separate  parish  has 
been  formed,  and  pavs  the  civil  parochial  rates 
levied  on  him,  has  a  si:^oient  iaterest  to  promote  a 
faculty  suit  for  the  removal  of  illegal  ornaments 
set  up  in  the  new  parish  church,  notwithstaudiog 
that  he  does  not  reside  in  the  ecolesiwtical  district 
and  has  become  tenant  of  the  bouse  for  the  sole 
purpose  of  qualifying  as  a  parishioner  and  rate- 
payer. 

A  bishop  cannot  by  a  sentence  of  coniecration 
legalize  the  retention  in  a  parish  church  of  an 
ornament  which  is  forbidden  by  law  to  be  there. 

The  following  ornaments  and  things  were  ordered 
by  the  ordinary  to  be  removed  from  a  parish  church 
as  illegal : — 

I.  Obna^cbnts  and  Things  in  tsb  Csuboh  at 
THB  Time  of  its  Consecration. 
I.  The  fourteen  Stations  of  the  Cross.  II.  Three 
Confessional  Boxen.  III.  A  larire  Cmoifis  fix«d 
near  the  nulpit  IV.  A  Tabernacle  on  the  Com- 
munion Table  in  the  chancel  before  which  a  lamp 
was  kept  burning. 

II.  Obnambnis  and  Things  Intboduobd  into 
THB  Church  sincb  its  Consbcbation. 
I.  A  piece  of  furniture  applicable  for  receiving 
Coufessions.  II  T«ro  Water  Stoups  for  holding 
Holy  Water.  III.  A  Tabernacle  on  the  Communion 
T«ble  in  the  siie  chapel  of  the  church  used  for  the 
Reservation  of  tbe  Sacrament.  lY.  Images  repre- 
senting (1)  the  Good  Shepherd,  on  a  pedestal  at 
the  west  end  of  the  church,  with  candles  on  each 
side  and  a  lighted  lamp  in  front :  (2)  the  Virgin 
Mary,  on  a  pedestal  standing  against  the  chancel 


screen  with  candles  on  each  side,  vaaes  of  flowed, 
and  a  lighted  blue  lamp  before  it  with  caoopj. 
crown,  and  star  over  it ;  (3^  the  Sacred  Heart  nd 
St.  Joseph,  on  either  side  ox  the  Commaoion  TiU^ 
in  the  side  chapel  of  the  church.  Y.  Sefsnl 
Crucifixes,  one  over  the  Communion  Table  in  tk 
chancel,  another  on  the  chancel  screen,  and  anothv 
with  a  crown  over  it  over  the  Holy  Table  in  the 
siie  chapel  of  the  church. 

The  patent  appointing  the  ChanoeHor  of  tbe 
Diocese  of  Chichester  confers  on  him  iorisdifltn 
to  proceed  in  the  absence  of  the  biahpp  of  the 
diooese  from  the  Consistory  Court  of  Chichester  in 
all  ecclesiastical  suits,  the  decision  of  whioh  n 
known  by  law  or  custom  of  the  realm  to  belopg  to 
the  BodesiMtical  Courts,  and  finally  to  decide  sad 
determine  them  without  breach  of  the  laws  sad 
statutes  of  the  kingdom,  "  nevertheleM  fint  ooo- 
sulting  us"  [the  bishop  of  the  diooese]  ''and  our 
successors,  and  having  our  consent,  in  case  eitliBr 
party  earnestly  craves  our  judgment." 

The  oppooents  in  a  cause  of  faculty  ioetitnted  » 
the  Consistory  Court  of  Chichester  for  the  remonl 
of  certain  ornaments  out  of  a  parish  chnroh  aDe^ad 
in  their  answer  that  before  any  deoi«ion  or  fln«l 
determination  of  the  cause,  the  bishop  of  the  diooeie 
should  be  first  consulted  and  his  oonaent  had,  aiui 
earnestly  craved  his  judgment  in  the  premises,  and 
complained  aod  supplicated  that  the  said  bishop 
shocud  examine  and  determine  the  cause  in  his  owi 
proper  person  in  the  consistory  court  of  the  diooei . 
The  petitioner  in  his  reply  submi  t<sd  that  the  con- 
sent of  the  bishop  prayed  for  in  the  answer  ws« 
not  necessary  to  the  hearing  and  determinatba  of 
the  cause,  and  supplicated  that  the  sttid  oaose 
might  be  examined  aod  determined  by  the  chan- 
cellor of  the  diooese.  Subi^quently  the  hearing  of 
the  cause  took  place  in  the  Consistory  Oourc  of 
Chichester. 

The  chancellor  of  the  diocese  heard  the  caos* 
sitting  alone,  the  bishop  not  being  present,  sad 
determined  it,  delivering  judgment  withoat  con- 
sulting the  bishop,  and  cbcreeing  a  faculty  to  iisM 
for  the  removal  of  the  illegal  ornaments  referred  to 
in  the  petition,  holding  that  the  validity  of  the 
reservation  in  his  piatenc  in  favour  of  the  biabop 
was  a  mattf  r  for  the  determination  of  the  temporsl 
courts ;  it  being  within  the  provinca  of  theee  coniti 
alone  to  decide  whether  a  custom  for  the  bishop  to 
exercise  the  right  reserved  to  him  by  the  patent 
was  valid  in  law. 

Semble,  the  custom  in  question — i.e.,  a  custom  for 
the  bishop  to  veto  a  judgment  come  to  after  tke 
hearing  of  a  suit  by  the  chancellor,  woald  be  nn- 
reason ab'e  and  bad  in  law  and  not  a  leital  costoa. 
as  no  trace  of  its  exercise  could  be  found  in  recent 
times  or  since  the  Beformatioo. 

Ohservations  as  to  the  institution  of  ctiminal  soiti 
agaiubt  church  wardens  for  the  purpose  of  obtttninf 
tbe  removal  of  iUegal  church  ornaments. — DAXtX 
V.  HiNDB,  Chichester  Consist.  Ct. ;  [1901]  P.  95. 

8.  Faculty — Removed  of  remains  from  conmeraUi 
to  unconsecrated  ground  subject  to  grant  of  licence  frim 
Secretary  of  State,  Faculty  for -- Jurisdiction -- 
Evidence— Discretion-'The  Burial  Act,  1857  (20  4 
21  Vict  c.  81).  s.  26—4  &  5  Will.  4,  c.  to;r.— The 
25th  section  of  the  Burial  Aot,  1857,  provides  that, 
except  in  the  c  ises  where  a  body  is  removed  fr  is 
one  consecrated  place  of  borial  to  another  hf 
faculty  granted  by  the  ordinary,  it  shall  not  he 
lawful  to  remove  any  body  or  the  remains  of  any 
body  which  may  hare  been  interred  in  any  place  of 
bnnal  without  licence  tinder  the  hand  of  one  of 
her  Majesty's  Secretaries  of  State. 
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The  snperior  of  St.  Edmnnd's  College—one  of 
the  Boman  Catholio  theological  colleges  in  England 
— applied  to  the  court  for  a  faculty  to  authorize 
the  remoyal  of  the  remains  of  a  former  superior  cf 
the  college  from  their  place  of  interment  in  a  vault 
in  the  churchyard  of  a  parish  church  in  the  diocese 
of  London  to  a  vault  under  the  chapel  of  the 
college  wherein  three  of  the  predecessors  of  the 
petitioner  and  the  deceased  lay  baried.  It 
appeared  that  the  owner  of  the  vaoU  from  which 
it  was  proposed  to  remove  the  remains  of  the 
deceased  could  not  be  discovered,  but  that  the 
inoumbent  of  the  parish  church  in  whom  the  free- 
hold of  the  churchyard  was  vested  and  the  next-of- 
kin  of  the  deceased  consented  to  th6  proposed 
removal.  No  evidence  was  given  tba*:  the  vault 
under  the  college  chapel  had  ever  bfen  consecrated. 

The  court  in  its  discretion  granted  the  faculty ; 
but,  being  of  opinion  that  the  vault  under  the 
college  chapel  was  not  a  consecrated  place  of  burial 
within  the  meaning  of  the  above  section,  directed 
that  the  faculty  should  issue  upon  condition  that  it 
was  not  to  be  acted  upon  until  a  licence  approving 
the  place  of  reinterment  had  been  obtained  from  a 
Secretary  of  State. 

The  removal  of  remains  from  unconseorated  places 
of  burial  being  by  the  above  section  placed  under 
the  control  of  a  Secretary  of  State,  the  court  cannot 
now,  as  tt  would  have  done  be  tore  the  passing  of 
the  Burial  Act,  1857,  rt^fose  to  exercise  whatever 
jari»diotion  it  might  poiaess  to  grant  a  faculty  for 
the  removiil  of  remains  to  unconsecra^ed  ground  on 
account  of  the  objVcti  -n  that  the  remains  when 
removed  would  not  be  Ri.ffioi'-ntly  protected  from 
'tigr.nrhanc '. — Talbot,  Be,  London  ConHat  Ct,; 
[1901]  P.  1. 

9,  Prohibitwn — Gonsutory  court — Patent  of  com- 
missary and  vicar-general — Reservation  to  hishop  of 
certain  causes — Questions  of  procedure  not  afftcting 
jurisdiction. — By  letters  patent  appointing  a  chan- 
cellor for  a  diocese,  tne  bishop  gave  him  povver  to 
determine  certain  causes,  <*  Nevertheless  first  con- 
solting  us  and  our  sucoessors,  and  having  our 
consent  in  case  either  party  earnestly  crave  our 
judgment."  A  suit  was  promoted  for  the  removal 
of  certain  ornaments  from  a  church  in  the  dioooFe, 
and  the  respondents  in  their  reply  asked  that  the 
bi*hop  should  be  first  consulted  and  his  consent 
had,  and  earnestly  craved  his  judgment.  The 
chancellor  heard  th^  siit  aod  pronounced  an  order, 
in  which  it  did  not  appear  tn«t  he  had  first  con- 
salted  the  bishop  or  had  his  consent.  On  an 
application  for  a  writ  of  prohibition, 

Held,  that  there  was  not  such  a  defect  of  juris- 
diction apparent  on  the  record  as  would  justify  tue 
i^sue  of  the  writ,  but  that  if  there  was  any  defect 
it  was  in  the  procedure  of  the  court,  and  was  the 
proper  subject  of  appeal.  —  Bex  v  Tbistba.m, 
K.B.D. ;  [1901]  2KB  141 ;  70  L.  J.  K.  B.  665  ; 
84  L.  T.  473. 

EDUCATION  :— 

Elementary  schoolSchooI  board^Sdence  and  art 
schools  or  classes  —  Provision  out  of  rates  —  Day 
schools — Evening  continuation  schools — Elementary 
Education  Act,  1870  (33  &  34  Vict.  c.  75),  ss.  3, 
5.  7,  8,  53,  64,  1  ^--Elementary  Educatiofi  Act, 
1873  (36  &  37  Vict.  c.  86).  s.  I'S^Education  Code 
(1890)  Act,  1890  (53  &  54  Vict.  c.  22),  s.  I.— It  is  not 
within  the  power  of  a  school  board  to  pay  out  of 
the  rate  levied  under  the  Elementary  Education 
Acts  the  expenses  of  maintaining  in  their  day 
schools  or  evening  continuation  schools  science  and 
art  schools  or  clMses  registered  under  t^e  Science 
and  Art  Department. 


Judgment  of  Wills  and  Kennedy,  JJ.  {ante,  p. 
252,  [1901]  1  Q.  B.  322).  affirmed.— Beo.  v. 
CocKBRTON,  C.A.,  433;  [1901]  1  Q.  B.  726;  70 
L.  J.  K.  B.  441 ;  84  L.  T.  488. 

ELECTION  LAW  :— 

1.  Municipal  election — Election  of  mayor — Vote  of 
councillor  subsequently  disqualified — Validity  of  such 
vcte — Vote  of  chairman — Casting  vote — Municipal 
Corporations  Act,  1882  (45  &  46  Vict.  c.  50),  ss.  10, 
15  (3),  42,  61  (4),  102.'At  a  municipal  election  N., 
a  councillor,  voted,  whose  election  as  a  councillor 
was  then  about  to  be  challenged  on  the  ground  that 
he  had  an  interest  in  a  contract  with  the  council. 

T.,  the  retiring  mayor  and  chairman  of  the 
meeting,  who  had  himself  voted,  said  if  N.'s  vote 
was  disallowed  there  would  be  an  equal  number  of 
votes  for  each  of  the  two  candidates  for  the  position 
of  mayor,  and  he  should  therefore  give  a  pro- 
visional casting  vote  for  the  respondent. 

On  the  hearing  of  the  petition  N.  was  held  dis- 
qualified from  acting  as  a  member  of  th(t  to«vn 
council,  and  the  question  was  then  raised  for  the 
decision  of  the  High  Ck>urt,  (1)  whether,  on  the 
authority  of  Nell  v.  Longbottom,  [1894]  1  Q.  B.  767, 
his  vote  given  for  the  election  of  tns  mayor  was 
vaUd ;  (2)  whether  the  cbairman  at  a  m«ecing  uf 
the  council  for  electing  a  mayor  may  give  a  casting 
vote  to  take  effect  in  case  tbe  votes  turn  oat  to  b^ 
equal,  owing  to  one  of  the  votes  being  disallowed. 

Hnld,  (1)  that  as  N.  had  been  found  to  be  dis- 
qualified to  act  as  acooncillor,  his  vote  was  bad  and 
ought  to  be  disallowed;  (2)  that  und<'r  tbe 
Municipal  Corporations  Act  T.,  the  outgoini;  mayor, 
would  have  been  entitled  to  give  an  original  vote, 
and  that  there  was  nothing  in  the  Provisional  Order 
of  1900  to  take  away  that  right ;  (2)  that  T.  had  a 
right,  under  the  droumstancts,  co  give  a  casting 
vote,  as  the  number  of  lawful  (i.e.,  valid)  votes — 
N.'s  not  being  a  lawful  vote — were  equal,  and 
therefore  both  the  original  and  casting  vote  of  T. 
were  good  and  the  respondent  ^^ntitled  to  claim  the 
feat.— Bland  v  Buchanan.  K.B  D.,  601;  [1901] 
2  K.  B.  75;  70  L  J.  K.  B.  466 ;  84  L.  T.  390. 

2.  Municipal  corporation  —  Town  council  —  Dls- 
qualification — Contract  with  council — Rtlease  by 
coTimittee  —  Ratification  by  council  —  Municipal 
Corporations  Act,  1882  (45  &  46  Vict,  c  50),  «.  12, 
sub-section  1  (o). — The  respondent,  in  answer  to  an 
advertisement,  sent  in  a  tender  offering  to  supply 
to  a  city  council  certain  goods  at  specifi-d  prices 
for  the  period  of  twelve  months  certain.  This 
tender  was  accepted,  and  the  respondent  supplied 
goods  from  time  to  time.  Shortly  before  the  com- 
pletion of  tbe  twelve  months  the  respondent, 
wishing  to  stand  as  a  candidate  at  the  forthcoming 
election  of  councillors,  applied  to  a  conunlttee  of 
the  council  to  be  released  from  bis  contract.  The 
committee  reeolved,  subject  to  approval  by  the 
council,  to  release  the  respondent  as  from  that 
date.  He  was  then  nominated,  and  after  his 
nomination  the  council  rati6ed  the  resolution  of 
the  committee.  A  petition  was  presented  against 
him,  alleging  that  his  election  was  void  on  the 
ground  that,  at  the  date  of  his  nomination,  he  had 
an  interest  in  a  contract  with  the  council. 

Held,  that  the  advertisement,  tender,  and 
acceptance  constituted  a  contract  in  which  the 
respondent  had  an  interest,  and  that  the  ratifica- 
tion of  the  committee's  res^Jution  by  the  council 
after  the  nomination  of  the  respondent  did  not 
relate  back  to  the  date  of  the  resolution  because 
the  interests  of  persons  other  than  the  parties  to 
the  contract  might  be  affected ;  and  therofore  the 
respondent  having  an  interest  in  a  contract  with 
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the  council  at  the  date  of  hit  nomination,  was 
diaqoalified  and  his  election  void. — Qlougestsb 
Election  Petition,  Re,  Nbwth  v.  Ford,  K.B.D., 
345;  [1901]  1  K.  B.  683;  70  L.  J.  K.  B.  459; 
84  L.  T.  354. 

3.  Parliavient  —  Registration  —  RigM  of  free- 
"holders  of  Haverfordwest  to  vote  for  "borough  of  Pern- 
hroke— Reform  Act,  1832  (2  &  3  Will.  4.  c.  45),  a.  2, 
Schedule  £!— Redistribution  of  Seats  Act,  1885  (48  & 
49  Vict.  c.  23),  M.  2,  7,  11,  Schedules  I.  and  V.^Hy 
the  Bedifltribution  of  Seats  Act,  1 885,  a  new  par- 
liamentary borough  of  P.  and  H.  was  created, 
consisting  of  the  parliamentary  borough  of  P.  and 
the  places  comprised  in  the  area  of  the  parlia- 
mentary borough  of  H,.  and  by  the  same  Act  the 
borough  of  H.,  which  was  a  county  of  itself,  ceased 
to  return  any  member. 

Held,  that  the  freeholders  of  the  old  borough  of 
H.,  who  had  had  as  such  a  right  to  vote  for  that 
borough,  had  no  right  as  freeholders  to  vote  for  the 
new  borough  of  P.  and  H.— Jambs  v.  Ivemey, 
Q.B.I).;  [1901]  1  Q.  B.  193;  70  L.  J.  Q.  B.  326; 
83  L.  T.  587. 

EMPLOYEB.--See  Master  and  Servant,  1-22,  26,  27. 

EXECUTOR  :— 

1.  Administration — Right  of  retainer — Marriage 
settlement — Covenant  to  pay  money  after  decease  of 
testator — Insolvent  estate — Right  of  trustee  to  sue. — 
The  executor  of  an  insolvent  estate,  being  also 
tenant  for  hfe  of  a  sum  covenanted  to  be  paid  by 
the  testator's  executors  or  administrators  in  his 
marriage  settlement,  cannot  retain  such  sum  out  of 
testator's  assets  where  there  are  trustees  of  the 
settlement  who  have  the  legal  right  to  sue  for  the 
said  sum  so  covenanted  to  be  paid. 

In  re  Dunning,  Hatherley  v.  Dunning,  33  W.  R. 
760,  54  L.  J.  Gh.  900,  followed. 

LooTnes  v.  Stotherd,  1  Sim.  &  S.  458,  discussed. — 
Haywabd,  Re,  Twsedie  v.  Haywabd,  Ch,D. 
Byrne,  J.,  296 ;  [1901]  1  OH.  221 ;  70  L.  J.  Ch. 
155;  84L.T.  256. 

2.  Administration — Trust  for  sale  and  conversion 
— Appropriation~~Lease?iolds — Reversionary  interest 
in  stock— Land  Transfer  Act,  1897  (60  &  61  Vict, 
c.  65),  s,  4. — ^The  power  of  executors  and  trustees 
holding  residuary  estate  upon  trast  for  sale  and 
oonversion  to  appropriate  unconverted  parts  of  the 
personal  estate  in  respect  of  legacies  and  shares  of 
residue  extends  to  all  personal  estate,  iudnding 
chattels  real  and  reversionary  interests  in  stock  in 
a  company;  and  this  power  has  not  been  taken 
away  or  modified  by  the  Land  Transfer  Act,  1897. 

Semble,  that  this  power  of  appropriation  extended 
— previously  to  the  said  Act,  and  btiU  extends — to 
real  estate,  where  there  is  a  trust  for  sale  and  con- 
.  version. 

6emble,  that,  where  there  is  no  trust  for  sale  and 
conversion,  the  executors  had,  and  have,  the  same 
power  over  the  whole  personal  estate. 

Section  4  of  the  Land  Transfer  Act,  1897,  applies 
to  all  the  residuary  estate,  whether  personal  or  real. 
— Bbvs&lby,  Re,  Watson  v.  "Watson,  Ch.D. 
Buckley,  J.,  343 ;  [1901]  1  Oh.  681 ;  70  L.  J.  Ch. 
295 ;  84  L.  T.  297. 

See  also  Administration,  2 ;  Building  Society,  2 ; 
Trustee,  3. 

EXTRADITION  :— 

Extradition  treaty  with  Germany — "  Apprehen- 
sion*'— ** Sufficient  evidence  for  the  extradition** 
within  tvoo  months  from  apprehension — Subsequent 
investigation  of  other  charges — Jurisdictio^i  to  review 
dedsion  of  magistrate-^Extradition  Act,  1870  (33  & 


34  Vict.  c.  52),  s.  8.— -B.  was  arrested  in  this  ooontiy 
under  the  extradition  treaty  with  Q-ermany,  charged 
with  obtftiaing  money  by  false  pretencee  from  cms 
Wallesch,  and  evidence  was  given  upon  thttt  cbaxge, 
and  B.  was  remanded  from  time  to  time.  After  tat 
expiration  of  two  months  from  his  arrest.  B.  wss 
committed  for  extradition  on  this  charge.  He  was, 
however,  detained  pending  the  investigation  ol 
thirty  other  charges  against  him,  and  he  was  alss 
committed  on  those  charges. 

Held,  that  there  was,  in  fact,  upon  the  deposi- 
tions before  the  expiration  of  the  two  montlis  frora 
the  date  of  B.'s  arrest,  sufficient  evidence  for  bii 
committal  on  the  first  charge  under  the  tre%t7. 

Semble,  tJie  committal  of  B.  on  the  aubseqaent 
charges  wai  regular. — Blxthm.  Ex  pabte.  Bex  r. 
HoLLOWAY  (Governor  of).  K.B.D.^  464 ;  [190r 
1  Q.  B.  764 ;  70  L.  J.  K.  B.  472. 

FAOTOR:— 

Agreement  for  sale  of  goods — Eire  purchase  agree- 
ment— **  Person  having  agreed  to  buy  goods  *' — JFactort 
Act,  1889  (52  &  53  Vict.  c.  45),  s.  9.— By  an  agree- 
ment one  Whitting  agreed  with  the  defendant 
to  hire  goods  of  the  vulue  of  £  ,  ''  and  to  pay  her 
the  sum  of  £1  on  signing  this  agreement  and  the 
balance  in  instalments  of  £1  per  month  until  the 
full  amount  of  the  aforesaid  value  be  paid,"  when 
the  goods  were  to  become  the  property  of 
Whitting. 

The  agreement  contained  a  clause:  "Bat  in 
default  being  made  in  payment  of  such  auma  of  £l 
per  month,"  Whittmg  agreed  "  to  give  up  all 
claims  to  the  said  goods,  and  to  deliver  the  aam^ 
free  from  damage  or  injury  beyond  fair  wear  and 
tear  "  to  the  defend tnt  or  to  her  agents  on  demand. 

Held  that  Whitting  was  a  person  who  h%i 
"  agreed  to  buy  goods "  under  section  9  of  the 
Factors  Act,  1899.— Wylde  v.  Legoe,  K.B.D.  ;  84 
L.  T.  121, 

FAOTOBY  ACTS:— 

1.  Definition — Beer  bottling  works — Factory  and 
Workshop  Act,  1878  (41  Vict.  c.  16),  a.  93  (3)  — 
Premises  were  used  by  the  respondents  for  the 
purpose  of  washing  bottles  and  boitiing  beer. 
Before  the  bottles  were  filled,  which  was  done  by 
manual  labour  alooe,  they  were  washed  by  mannal 
labour  with  the  aid  of  mechanical  power. 

Held,  that  the  premises  were  not  a  factory  witbin 
the  definition  of  the  term  in  section  93  (3)  of  the 
Factory  and  Workshop  Act,  1878. — ^Law  v.  Grahaic, 
K.B.D.,  622 ;  [1901]  2  K.  B.  327  ;  70  L.  J.  K.  B. 
608 ;  84  L.  T.  599. 

2.  Making  and  finishing  of  bricks — Oirl  under  a^ 
of  sixteen. — Fa,ctory  and  Workshop  Act,  1878  (41  4 
42  Vict.  c.  16),  s.  38,  Sched.  l.—Brickn  after  being 
baked  were  taken  to  dipping  sheds,  and  after  b^^ing 
placed  in  a  preparing  solution  were  dipped  in  glaze 
and  scraped  and  knifed.  Tliey  were  then  ataoked, 
and  ultimately  baked  with  a  view  to  aettoig  the 
glaze.  They  were  then  polished,  and  stacked  until 
wanted  for  tale. 

Held,  that  this  constituted  the  ''finishing  of 
bricks"  withm  the  Act.— Sqttibb  v.  Staki^T, 
K.B.D. ;  84  L.  T.  535. 

3.  Public  health — Sanitary  conveniences — DefituH 
in  relation  to  water-closets-Failure  of  eanitarif 
authority  to  take  proceedings — Proceedings  by  factory 
inspector — Evidence — Jurisdiction  of  jMtices—  Appeal 
to  quarter  sessions — Public  Health  Act,  1875  (38  ft  39 
Vict.  c.  55),  s.  SS'-Public  Health  Acts  Amendtne*t 
Act,  1890  (53  &  64  Vict.  c.  69),  ss  7,  22— Factory  and 
Workshop  AcU,  1878  (41  Vict.  c.  16),  s.  4 ;  1891  (M 
&  55   Vict,  c  75),  s.  2  ;  1895  (58  &  69  Vict,  c  37), 
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BB.  3.  35. — Where  a  fftctory  inspeotor,  acting  under 
section  4  of  the  Factory  and  Workshop  Act,  1878, 
section  2  of  the  Factory  and  Workshop  Act,  1891, 
section  3  of  the  Factory  and  Workshop  Act,  1895, 
and  section  22  of  the  Pablic  H^th  Acts  Amend- 
ment Act,  1890,  has  given  notice  to  the  owner  or 
occupier  of  a  factory  (in  a  district  in  which  the  last- 
mentioned  section  is  in  force)  requiring  him  to  make 
such  alterations  or  additions  in  the  factory  as  may 
be  required  to  give  sufficient  sanitary  accommoda- 
tion, and  the  owner  or  occupier  neglects  or  refuses 
to  comply  with  the  notice,  the  justices  by  whom  a 
complaint  of  such  neglect  or  refusal  ii  heard  have 
no  jutisdiction  to  adjudicate  upon  the  sufficiency  of 
the  accommodation  ezistine  in  t^e  factory. 

So  held  by  Lord  ^veritone,  L.O.J.,  and 
Gbantham,  Bruce,  and  Darling,  JJ.  (Phtllimore,  J., 
dissenting). 

Semble,  the  notice  must  specify  the  alterations  or 
addition*  required. 

Per  Lord  Alverstone,  L.C.J.,  and  Bruce  and 
Darling,  JJ. — An  appeal  to  quarter  ses»ions  from 
the  requirement  of  the  factory  inspector  lies  uoder 
section  7  of  the  Public  Health  Acts  Aaieii<1ment 
Act,  1890.— Traoby  V.  Pbetty,  Q,B.D,,  282  ;  [1901] 
1  Q.  B.  444 ;  70  L.  J.  Q  B.  234 ;  83  L.  T.  767. 

4,  Vendilaiion — "  Dmt  generated  and  inJialed  hy  the 
workerB  to  an  xnjuriouB  extent " — Direction  hy  factory 
inspector  requiring  a  fan  to  be  provided — Factory  and 
Workshop  Act,  1878  (41  &  42  Vict.  c.  16),  »,  36.— By 
section  36  of  the  Factory  and  Workshop  Act,  1878, 
it  is  provided  that  where  in  a  factory  any  process  is 
carried  on  by  which  dust  is  generated  and  inhaled 
by  the  work«rs  to  an  injurious  extent,  an  inspector 
of  faotori<>s  may  direct  a  fan  or  other  mechanical 
means  of  a  proper  construction  for  the  prevention 
of  such  inhalation  to  be  proyided. 

Held,  that,  in  ascertaining  whether  dust  was 
generated  or  inhaled  to  an  injurious  extent,  it  is 
not  necessary  to  prove  that  the  health  of  any  of  the 
workers  was  actually  injured;  it  is  sufficient  if  the 
inhalation  of  the  oust  has  a  tendency  to  injure 
health.- HoABB  v.  Bitchie,  Q.B,D.,  351 ;  [1901] 
1  a  B.  434 ;  70  L.  J.  Q.  B.  279  ;  84  L.  T.  54. 

5.  Workshop — Shop  used  for  process  of  **  adapting 
for  sale**— Factory  and  Workshop  Act,  1878  (41  Vict. 

c.  16),  B.  93. — A  shop  was  used  during  the  daytime 
for  the  selling  by  retail  of  bonbons  and  sweetmeats, 
and  after  the  ordinary  shop  hours  for  the  purpose 
of  packing  such  goods  in  b  xes  ornamented  and 
lied  with  ribbons,  so  as  to  make  them  attractive  to 
purchasers. 

Held,  on  these  facts,  that  such  packing  was  an 
*'  adapting  for  sale  "  of  an  article  within  §«•  ction  93 
of  the  Factory  and  Workshop  Act,  1878,  and  that 
the  premises  were  a  **  workshop  "  within  the  mean- 
ing o'  that  section.— FuLLBAS  v.  Squire,  K.B.D., 
683 ;  [1901]  2  K.  B.  209 ;  70  L.  J.  K.  B.  689. 

8ee  also  Master  and  Servant,  13,  14, 16. 

FINANOB   ACTS.  — See    Loland   Bevenue,    1-11; 
Practice,  29. 

FINES    and    RECOVERIBS    ACT.  —  See   Settle- 
ment, 2,  8. 

FISHERY  :- 

1.  Fishery  district^  Reservoir  within  the  geographic 
cal  boundary  of  a  fishery  district — Jurisdiction  of 
Board  of  Trade — Taking  trout  or  char  from  reservoir 
—Freshwater  Fisheries  Act,  1878  (41  &  42  Vict. 
c.  39),  8,  6— /So/nion  and  Freshufater  Fisheries  Act, 
1886  (49  &  50  Vict.  c.  39),  s.  3.— Neither  section  6 
of  the  Freshwater  Fuheries  Act,  1878,  nor 
section  3  of  the  Salmon  and  Freshwater  Fisheries 


Act,  1886,  give  i>ower  to  the  Board  of  Trade  to 
include  an  artificial  water  reservoir  frequented 
by  trout  and  char  in  a  fishing  district. — ^Stbad  v. 
Nicholas.  K.B.D.,  522;  [1901]  2  K.  B.  163; 
70  L.  J.  K.  B.  653. 

2.  Several  fishery — Crown  grant — Grant  of  weirs 
(gurgites) — Uonstruction  of  parcels — Grant  valid  to 
extent  of  Crown  rights — Right  of  way  appurtenant  to 
several  fishery — Acts  upon  bed  of  river  treated  cm 
trespass  and  not  as  cuts  of  ownership. — ^The  right  to  a 
several  fishery  in  part  of  a  river  daimed  tinder  a 
grant  from  the  Grown  which  purported  to  give  the 
fishing  in  that  p»rt  and  a  further  part  is  not  dis- 
proved by  showing  that  the  Ocowa  could  not 
have  granted  the  fishery  iu  the  further  part  of  the 
river. 

The  grant  of  a  fiihery  in  certain  waters  may 
confer  a  several  fishery  without  the  use  of  the  word 
''several"  The  grant  of  a  weir  (purges)  is  a 
grant  of  the  soil,  not  merely  of  the  place  where  the 
weir  stands,  but  in  the  absence  of  anything 
appearing  to  the  contrary  of  the  soil  over  which 
the  river  runs  and  upon  which  there  is  the  right  to 
construct  weirs  for  the  purpose  of  taking  fish. 

A  right  of  way  along  the  banks  of  a  non-tidal 
river  for  the  purpose  of  fishing  msy  be  appendant 
or  appurtenant  to  a  right  of  several  fishery  in  the 
river.  The  dictum  of  Lord  Coke  (Oo.  Litt.  I2lb)  that 
an  incorporeal  hereditament  cannot  be  appendant 
or  appurtenant  to  an  incorporeal  hereditament  not 
followed.  The  true  test  is  whether  the  principal 
and  adjunct  so  agree  in  nature  and  quality  at  to  be 
capable  of  union  without  incongruity. — Hanbtjtly 
v.  Jenkins,  Ch.D.  Buckley,  J.,  615. 

3.  Ship — Oyster  beds — Property  in  oysters — Sea 
Fisheries  Act,  1868  (31  &  32  Vict,  c.  45),  ss.  51,  53— 
Jurisdiction — Action  in  r«m — **  Damage  done  ffy  any 
ship  **— Admiralty  Court  Act,  1861  (24  Vict.  c.  10), 
SB.  7,  35. — ^The  plaintiffs,  owners  of  oyster-beds  at 
the  mouth  of  a  navigable  river,  brought  an  action 
in  rem  against  the  defendants,  as  owners  of  a 
vessel,  for  so  negligently  navigating  her  as  to 
ground  on  the  property  of  the  plaintifb,  and  thereby 
do  damage  to  their  oysters  and  oyster-beds. 

Hdd,  that  the  damage  was  "  done  by  a  ship  '* 
within  the  meaning  of  section  7  of  the  Admiralty 
Court  Act,  1861,  and  therefore  the  action  would  lie. 
Secondly,  that  as  the  damage  was  not  done  by 
grounding  in  the  ordinary  course  of  navigation,  or 
without  notice  of  the  existence  of  the  oyster-beds, 
the  defendants  wese  liaUe  for  the  negligence  of 
those  in  charge  of  their  vessel ;  and,  ttiirdly,  that 
at  the  plaintiffs  had  property  inthesoil,  andby  section 
51  of  the  Sea  Fisheries  Act,  1868,  in  the  oysters, 
they  were  entitied  to  enforce  their  dsim  for  damage 
not  only  in  respect  of  the  disturbance  of  the  he&, 
but  also  in  respect  of  the  destruction  of  the  oysters. 
—"Swift,"  Thb,  P.D.  &  Ad.  D. ;  [1901]  P.  168 ;  70 
L  J.  P.  47. 

FIXTUBES  :— 

Tenant  for  life  and  remiinderman — Tapeitry. — 
Trade  fixtures  and  articles  affixed  to  the  freehold 
for  purposes  of  ornamentation  are  exceptions  to  the 
rule,  **  Quicquid  plantatur  solo,  solo  o^it,**  equally 
in  the  case  of  a  landlord  and  tenant  and  in  the  case 
of  a  tenant  for  life  and  remainderoian. 

Where  tapestry  had  been  affixed  by  a  tenant  for 
life  to  the  walls  of  a  mansion-house,  it  was  held 
that  the  affixiog  was  only  for  the  better  enjoyment 
of  the  tapestry,  and  not  for  the  purpose  of  increas- 
ing the  value  of  the  freehold.  GonsequenUyt  the 
legal  personal  representatives  of  the  tenant  for  life 
were  entitied  to  the  tapestry  as  against  the  remain- 
derman. 
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D'Eyncourt  v.  Gregory,  16  W.  E.  186,  L.  E.  3  Eq. 
382,  ADd  Norton  v.  Daahwood,  44  W.  E.  680.  [1896] 
2  Gh.  497,  oomment€d  on.— Db  Falbb,  Eb.  Wabd 
V.  Taylob,  a^.,  456 ;  [1901]  1  Oh.  523;  70  L.  J. 
Ch.  286 ;  84  L.  T.  273. 

See  also  Landlord  and  Tenant,  3 ;  Mortgage,  3. 

FOOD  and  DEUQS.— See  Adulteration. 

FEAUDS,  STATUTES  of  :— 

1.  Covdract^For  a  year  from  day  fcXlowing—An 
agreement  not  to  he  'performed  within  a  year — Statute 
of  Frauds  (29  Car.  2,  c.  3),  «.  4.— A  hiring  agree- 
ment for  a  year  from  the  day  after  that  upon 
whidh  the  agreement  is  made  is  an  agreement  *'  not 
to  be  performed  witliin  the  space  of  one  year  from 
the  making  thereof"  within  lection  4  of  the 
Statute  of  Fraads,  and  therefoxe  it  cannot  be 
enforced  nnless  there  is  a  note  or  memorandum  in 
writing  of  it  signed  by  the  party  to  be  charged. — 
DoLLAB  V.  Pabkikgton,  K.B.D,  ;  84  L.  T.  470. 

2.  False  representation — Representation  as  to  credit 
of  another  person — Company — Signature  by  agent — 
Statute  of  Frauds  Amendment  Act,  1828  (9  Geo.  4, 
c  14),  s.  6. — A  limited  company  incorporated  under 
the  Oompanies  Acts  comes  within  section  6  of 
9  Oeo.  4,  c.  14,  and  is  therefore  not  liable  for  a  false 
representation  signed  by  an  agent  of  the  company 
as  to  the  credit  of  another  person.— Hibst  v.  Wbst 
RiDiNQ  Union  Banking  Co.,  C,A,,  716. 

3.  Marriage  settlement — Mistake— Parol  evidence — 
Non-execution  of  power— Rectification— 29  Car.  2,  c. 
3,  «.^  4. — In  an  action  for  the  rectification  of  a 
marriage  settement,  parol  eyidenco  of  a  mistake 
made  in  drawing  up  the  settlement  was  offered. 

Held,  that  the  Statute  of  Frauds  was  no  valid 
defence,  as  such  an  action  was  not  one  seeking  *'  to 
charge  any  person  upon  any  agreement  made  upon 
consideration  of  marriage**  within  section  4  of 
the  statute.— Johnson  v.  Bbaggb,  Ch.D.  Cozens- 
Hardy.  J.,  198;  [1901]  1  Oh.  28;  70  L.  J.  Ch.  41 ; 
83  L.  T.  621. 

4.  Specific  performance— AUemative  offers^Verbal 
acceptance— Agreement  for  yearly  tenancy. — Specific 
performance  will  be  deoreea  of  a  verbal  and  written 
acceptance  of  one  of  two  alternatives  contained  in 
a  duJy  signed  offer,  if  the  offar  accepted  can  be 
identified,  and  of  an  aflrreement  to  let  on  a  yearly 
tenancy. — ^Lbyxb  v.  Eoftlbb,  Ch.D.  Byrne,  J., 
606 ;  [1901]  1  Oh.  643;  70  L.  J.  Oh.  395 ;  84  L.  T. 
584. 

See  also  Landlord  and  Tenant,  12. 

FEIENDLY  SOCIETY  :— 

1.  Industrial  insurance  companies— Transftr  of 
members — Notice  to  society  whence  a  member  is  sought 
to  be  transferred— Collecting  Societies  and  Industrinl 
Insurance  Companies  Act.  1896  (69  &  60  Vict.  c.  26), 
s.  4  (2).— It  is  provided  by  section  4  (2)  of  tJie 
Collecting  S>cietiAR  and  Industrial  Insurauce 
Oompsnies  Act,  1896,  that,  where  a  member  of,  or 
person  insured  with,  a  collecting  society  or 
mdustrial  assurance  company  is  sought  to  be 
transferred  to  any  other  such  society  or  company, 
the  sodety  to  which  the  member  or  person  is  sought 
to  be  transferred  shall,  within  leven  days  of  hi« 
application  for  admission  to  tbat  society  or  company, 
give  notice  thereof  in  wr.tioff  to  the  society  or 
company  from  which  he  is  sought  to  be  transferred, 
and  by  section  14  (1)  (c),  failure  to  give  such  notice 
is  made  an  offence  und^r  the  Act. 

A  person  insured  with  an  industrial  assurance 
company  applied,  through  an  a^ent.  for  admission 
to  a  coUectiog  society.  At  the  time  of  the  applica- 
tion he  was  8C*11  iueured  in  the  company. 


Held,  that  he  was  a  parson  who  was  sought  to  be 
transferred  to  the  society,  and  that  the  aooirty, 
having  failed  to  give  the  notices  required  by 
section  4  (2)  of  t^e  above-mentioned  Aot,  was  gwSbHf 
of   an  offence  under   section    14  (1)  (c). — 'Bilabl 

ASBUBANOB  Co.  V.  SOOTTIBH  LSQ AL  LiFK  ASSURAITCB 

Society,  K.B  D.,  493 ;  [1901]  1  Q.  B.  628 ;  70  L.  J. 
K.  B.  360;  84  L.  T.  153. 

2.  Life  policy— Assignments-Mortgage  by  deposit. 
— PoUoies  of  life  iniurance  issued  by  a  friaidly 
society  constituted  under  the  Friendly  Skxttetiefl  Acts, 
1876-1896,  are  not  assignable  otherwiae  than  hj 
nomination  according  to  the  provisioiiB  of  those 
Acts.  Consequently,  the  mere  deposit  of  a  policy 
to  secure  a  loan,  unaccompanied  by  the  nomination 
of  the  lender  or  his  nominee,  will  not  create  a  valid 
charge  on  the  policy  moneys. — Ebdmak,  Bb» 
Wartob  v.  Ebdmait,  Ch.D.  Kekewich,  J.\  70  L.  J. 
Ch.  669. 

GAME:— 

**  Entering  or  being,  in  the  daytime,  upon  any  land 
in  search  or  pursuit  of  game**— Game  Act.  1831  (1 
&  2  Will.  4,  c.  32),  s  30  —Bv  section  30  of  the 
Qame  Act,  1831,  it  is  unlawful  for  any  person  to 
trespass  l:^  entoriog  or  being,  in  the  daytime,  upon 
any  land  in  search  or  pursuit  of  game. 

The  appellant,  having  been  oonvicted  under  this 
section,  on  appeal  contended  that  the  oonviotiao 
was  bad,  because  he  went  upon  the^  land  for  the 
purpose  of  raising  a  questim  of  right,  and  no 
evidence  was  offered  that  he  had  gone  npon  tbe 
land  vnlth  intent  to  search  for  or  kill  g«me  at  tbe 
time. 

Held  (dismissing  the  appeal),  that  the  ja»tac«s 
were  right  in  oonvicting,  and  that  the  "wtsrds 
«<  search  '*  and  "  pursuit"  in  the  section  could  not 
be  limired  t>  searching  and  pursuing  with  aa 
intent  to  kill  at  the  time. — Stiff  v.  Bilxjnoto5, 
K.B.D.,^S6;  84  L.  T  467. 

GAmNa  :— 

1 .  Betting — A  dvertisement  of  house  kept  for  purpose 
of  receiving  money  in  connection  with  beiting — Betting 
House  Act,  1863  (16  &  17  Vict.  c.  119),  s.  7—BeUimg 
House  Act,  1874  (37  Vid.  c.  16),  s.  3.— By  an  agree- 
ment entered  into  by  the  plaintiff  and  tbe  defen- 
dants the  defendants  agreed  to  print  and  publish  a 
certain  paper  on  the  plaintiff's  behalf  eve^  week 
on  oertam  terms  and  oonditions,  one  of  which  was 
that  they  were  only  to  be  called  on  to  fulfil  the 
contract  if  the  said  newspaper  cmtained  matter 
which  '"vafl  neither  libellous  nor  iliegaL  The 
pUiutiff  called  upon  the  defendants  to  print  and 
publish  for  circulation  in  Eodand  i»ith  the  said 
newspaper  and  as  part  of  it  an  advertisement 
relating  to  a  <*  coupon  competition  " — thatia  tossy, 
of  a  promise  by  the  plai-tiff  to  pay  a  sum  of  money 
to  such  persons  as  should  correctly  guess  the  result 
of  a  certain  horse-race  then  shortly  about  to  be 
ran,  and  should  write  their  guesses  upon  certain 
forms,  called  **  coupons,"  which  were  issued  with 
each  number  of  the  newspaper,  and  should  mtani 
the  coupons  so  filled  up  to  the  plamtiff  s  offi  se  m 
Holland,  together  with  the  sum  of  one  penny  ia 
respect  of  each  guess  made.  The  derend«nti 
refused  to  print  the  advertisement,  contending  that 
thn  publication  was  illegal  aud  oonstitated  aa 
offence  against  the  Betting  Acts,  1863  (section  7) 
and  1874  (section  3).  Tae  plaintiff  tbereupoii 
brought  an  action  lo  recover  damages  from  the 
defendan*s  for  br-ach  of  contract. 

Held,  that  the  publication  of  the  said  advertise- 
ment d'd  not  constitute  an  offence  tmder  section  7 
of  the  Betting  House  Aot,  1863,  or  section  3  of  the 
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Bettiog  House  Aot,  1874,  as  the  advertiflement  did 
DotreJateto  a  houae  to  which  peraons  pbyaioally 
rescrt^d  for  the  parposA  of  bettir>g. — Stoddabt  v. 
-Akqus  Pbinting  Co  ,  K.B.D.,  666 ;  [1901]  2  K.  B. 
470;  70L.J.K.B.  711. 

2.  Betting— Criminal  law — Keeping  an  office  for 
rectivipg  money  in  consideration  of  promise  to  pay  on 
the  event  of  a  horse-race — "  Coupon  competition  " — 
Belting  Act,  1863  (16  &  17  Vict.  c.  119).  «.  1.— The 
defendant  was  the  proprietor  of  a  newspaper  pub- 
)i8hed  at  her  office,  and  sold  for  one  penny,  each 
number  of  which  contained  adTcrtisements  of  a 
"  coupon  competition  "  and  a  number  of  forms  or 
coupons  to  be  cut  rut  and  used  by  intendiog 
competitors  and  sent  to  the  defendant's  office. 
Each  competitor  inserted  in  one  or  more  coupons 
the  names  of  horses  which  be  thought  l^ely  to  wiu 
or  obtttin  places  in  a  specified  race  or  races,  and  a 
)arge  money  prize  was  paid  by  the  defendant,  after 
the  rao«rs  had  been  run,  to  the  competitors  whof  e 
guesses  were  correct.  Otte  coupon  could  be  filled 
up  aDd  sent  in  free  of  charge  by  aoy  purchaser  of 
thH  newspaper;  with  fach  other  coupon  a  penny 
stamp  had  to  be  sent  to  the  defendant's  office. 
Large  8U(D8  were  received  by  the  defendant  in  this 
way. 

The  defendant  was  convicted  upon  an  indictment 
under  section  1  of  the  Betting  Act,  1853,  charging 
her  with  having  kept  an  office  for  tie  purpose  of 
receiving  money  as  tibe  ooniideration  for  a  promise 
to  pay  mon^y  on  an  event  or  oontiogency  of  or 
relatiog  to  a  horse-race. 

Held,  that  whether  or  not  the  transaction 
amounted  to  betting  the  defendant  had  committed 
nn  c  fPence  under  the  section  and  was  rightly  con- 
victfd.— Eeq.  v.  Stoddabt,  G.C.B.,  173;  [1901]  1 
Q.  B.  177 ;  70  L.  J.  Q.  B.  189 ;  83  L.  T.  538. 

3.  Betting — Money  paid  in  re6p*ct  of  gaming  con- 
tract — Money  advanced  as  partnership  capital  for 
purposeof  letting— Gaming  Act,  1892  (55  &  56  Vict, 
c.  9),  s.  1. — y.  advanced  £500  for  the  purpose  of 
woiking  a  scheme  invented  by  the  defendant  for 
making  money  by  backing  horses.  The  working 
of  the  scheme  was  left  to  the  defendant,  who 
undertook  to  be  responsible  for  half  the  amount 
advanced.  Profits  w«>re  to  be  divided  between  Y. 
Hud  the  defendant.  Toe  whole  sum  having  been 
Irst,  the  defendant  gave  V.  promis^iory  notes  for 
£250.  An  action  on  the  notes  was  brought  by  the 
trustee  m  V.'s  bankruptcy.  At  the  trial  the  judge 
found  that  the  sum  of  £500  was  in  the  nature  of 
partnership  capitaL 

Held,  that  the  sum  a<?v<snoed  by  V.  was  money 
paid  '<  in  respect  of  "  a  gaming  contract,  and  tha*:, 
therefore,  by  reason  of  the  Guming  Act,  1892,  the 
action  was  not  iDaintainable. 

Tatam  v.  Reeve,  41  W.  B.  174,  [1893]  1  Q.  B 
44,  approved.  —  Safi'eby  v.  Mayeb,  C,A.,  54 ; 
[1901]  1  Q.  B.  11 ;  70  L.  J.  Q.  B.  145 ;  83  L.  T.  304. 

4.  Betting — Principal  and  agent — Bets  lost  hut  ttn- 
paid  by  agent— **  Any  sum  of  money  paid." — The 
words  *'any  sum  of  money  paid  "in  section  1  of 
the  Gaming  Act,  1892,  are  not  confined  to  money 
actually  paid,  but  apply  also  to  mon«-y  to  be  paid  ; 
aTid  a  betting  agent  who  has  lost,  but  not  paid, 
bets  made  on  bebalf  of  his  priocipal  c»unot  main- 
tain an  ac'ion  against  his  piiooipal  to  recover  his 
unoaid  losses  or  to  indemnify  him  agtinst  his 
liability  to  pay  thenti,  —  Levy  v.  Warburtox, 
K.B.D. ;  70  L.  J.  K.  B.  708. 

See  also  Bankiuptcy,  3. 

GAS.'See  Nuisance,  1. 


HACKNEY  GABBIAGE.— See  Local  Government,  6. 

HIGHWAY  :— 

1.  Dangerous  locality — Removal  of  protecting  fence 
— Misfeasance — Liability  of  highway  authority — Local 
government. — A  fence  had  been  formerly  erected,  by 
the  tben  existing  highway  authority,  to  protect 
the  public  using  a  highway  which  was  dangerous, 
owing  to  its  liability  to  be  flooded  by  a  stream  that 
ran  by  the  side  of  the  road.  The  stream  was 
diverted,  but  the  ditch  where  the  former  bed  of  the 
stream  had  been  was  still  liable  to  be  filled  in  time 
of  fl  od,  and  the  water  then  flowed  over  the  road. 
After  the  fence  had  been  in  existence  for  a  number 
of  years,  the  defendants,  adopting  the  report  of 
their  surveyor  that  the  fence  was  in  bad  repair, 
that  it  was  no  longer  necessary,  and  that  all  that 
was  required  wa«  the  erection  of  a  short  length  at 
each  end,  ordered  that  the  work  should  be  done. 
The  fence  was  removed,  and  three  weeks  later  and 
before  any  new  fence  had  been  put  up  the  road  was 
flooded.  A  man  driving  alcng  the  road  drove  into 
the  ditch  and  was  drowned.  In  an  action  by  his 
administratrix  to  recover  damages  for  his  death,  the 
jury  found  that  the  removal  of  the  fence  under  the 
circumst>inces,  and  iu  thn  way  in  which  it  had  been 
done,  was  inconsistent  with  reasonable  r<^gard  for 
the  safety  of  persons  using  the  road.  Judgment 
was  ffiven  for  tbe  plaintiff.    On  appeal, 

Hdd,  that  the  defendants  wero  liable. — Whylbr 
V.  Bingham  Rttbal  Gounoil,  C,A.;  [1901]  1  Q.  B. 
45 ;  70  L.  J.  Q.  B.  207 ;  83  L.  T.  652. 

2.  Dedication  to  public  use — Obstructions — Embays 
ments — User  by  public — Cleaning  and  repairing  by 
highway  authority — Evidence  of  dedication — Toijons 
Improvement  Clauses  Act,  1847  (10  &  11  Vict,  c  34), 
s.  69. — A  building  erected  in  1869  upon  land  leased 
from  the  corporation  of  L.,  who  were  the  owners  of 
the  freehold,  was  boilt  with  recessed  windows  or 
embsyments  on  the  ground  floor  and  the  main  wall 
of  the  building  on  either  side  projected  beyond  the 
embayments,  and  overhung  them  above  the  windows, . 
the  embayments  bemg  some  eleven  inches  deep.  In 
1899  the  tenant  of  the  house  reconstructed  these 
windows  so  as  to  cause  them  to  project  three  inches 
beyond  the  main  wall,  and  so  as  to  flll  up  the 
embayments.  Daring  the  period  from  1869  till  the 
reconstruction  in  1899,  the  paving  of  the  embay- 
ments was  not  distinguishable  or  marked  off  from 
the  paving  cf  the  footway,  and  had  been  cleaned 
and  repa&ed  by  tbe  corporation,  as  the  highway 
authority,  at  the  same  lime  as  the  paving  of  the 
footway,  and  the  public  were  in  the  iiabtt  without 
any  objection  by  any  lessee  of  entering  upon  and 
passing  in  and  out  of  the  embayments,  the  windows 
of  which  were  used  for  the  exhibition  of  shop 
goods. 

Upon  an  information  against  the  tenant  for 
causing  an  obstruction  in  the  street  by  building  so 
as  to  fill  up  the  embayments. 

Held,  that  neither  the  user  by  the  public  nor  the 
fact  tbat  the  paving  of  the  embay  moots  was  not 
marked  off  from  ihe  paving  of  the  footway,  and 
was  cleaned  and  repaired  by  the  corporation  as 
highway  authority  was  any  evidence  of  the  dedica- 
tion of  the  embayments  to  tbe  pablic  use  as  part  rf 
the  highway,  and  thftt  therefore  no  obstmotion  bad 
been  committed.— PiaaoTT  v.  Goldstraw,  Q.B.D.  ; 
84  L.  T.  94. 

3.  "  Drain  " — Pouring  water  from  highway  on  to 
adjoining  land — Easemtnt— Highway  Act,  1835  (5  & 
6  T[Hl,  4,  c.  50),  s,  67. — A  pipe  whereby  raio-wster 
from  the  autface  cf  a  highway  is  pour»d  on  adjoin- 
ing land  is  not  a  '*  drain"  such  as  i^  contemplated 
by  section  67  of  the  H-ghway  Act,  1835. 
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A  right  of  way  over  a  highway  u  not  a  dominant 
tenement  to  which  an  easement  to  ponr  rain-water 
through  a  pipe  from  the  highway  on  to  adjoining 
land  can  be  attached.  —  ATTOKNET-QsNEBAii  v. 
CoPELAim,  K,B,D..  489 ;  [1901]  2  K.  B.  101 ;  70 
L.  J.  K.  B.  512 ;  84  L.  T.  562. 

4.  Land  cdongaide  road — Evidence  of  user — Pre^ 
fumption, — An  unindoBed  strip  of  land,  of  varying 
breadth,  adjoined  a  highway  for  the  spaoe  of  300 
yards.  The  road  authorities  had  made  no  nse  of  it, 
but  the  owner  of  the  adjoining  land  had,  as  far  as 
living  memory  went,  exerdsed  acts  of  ownership 
over  it. 

Held,  that  there  was  no  presumption  of  dedi- 
cation of  the  strip  to  the  public ;  and  even  if  there 
had  been  any  sudi  presumption,  it  was  rebutted  by 
the  surrounding  circnmstanoes  and  by  tbe  evidence. 
— Belmoeb  V,  Kent  County  Coxtnoil,  Ch,D. 
CozenS'Hardy,  J.,  459;  [1901]  1  Ch.  873;  70  L.  J. 
Gh.  501 ;  84  L.  T.  523. 

5.  Light  locomotive — Excessive  speed  of  driving  on 
highway — **  Having  regard  to  the  traffic  on  the  high- 
way *' — Motor  tricycle — Light  Locomotives  on  High- 
ways Order,  1896,  art.  4  (1).— Article  4  (1)  of  tbe 
Light  Locomotives  on  Highways  Order,  1896,  pro- 
vides that  a  person  driviog  or  in  charge  of  a  light 
locomotive  when  used  on  a  highway  shall  *'not 
drive  the  light  locomotive  at  any  speed  greater  than 
is  reasonable  and  proper,  having  regard  to  the 
traffic  on  tbe  highway." 

Held,  that,  in  order  to  constitute  an  offence 
under  this  section,  it  is  not  necessary  to  prove  that 
any  vehicle  or  person  was  interrupted,  interfered 
with,  incommoded,  or  affected  by  the  speed  at  which 
tbe  accused  wa*  driving  the  light  locomotive. — 
Smith  v.  Boon,  K,B,n.,  480 ;  84  L.  T.  593. 

6.  New  or  substituted  highway — Formalities  re* 
quired  by  Highway  Act^  1836— Presumption  of  com- 
pliance withy  after  lapse  of  time — Highway  Act,  1835 
(5  &  6  Will.  4,  c.  dO)»  ss.  23,  84,  65.— Upon  the 
heariog  by  a  court  of  summary  jmisdiction,  under 

'  section  8  of  tbe  Private  Street  Works  Act,  1892,  of 
objections  to  the  proposals  of  an  urban  sanitary 
authority  as  to  works  to  be  executed  by  them  under 
tiie  Act,  on  the  ground  that  the  street  was  a  high- 
way repairable  by  the  inhabitants  at  large,  it 
appeared  tbat  in  1842,  pursuant  to  a  resolution  of 
the  vestry,  a  new  road  was  substituted  for  an  older 
public  highway  repairable  by  the  inhabitants  at 
large;  tbe  old  highway  was  then  closed,  and  from 
that  date  the  new  road  had  been  used  by  the  pubic 
as  a  highway.  Upon  one  occasion  the  new  road 
had  been  repaired  by  the  surveyor  for  the  parish, 
though  it  was  uncertain  whether  in  so  doing  he  had 
acted  in  his  capacity  of  surveyor.  No  evidence  wa^ 
given  that  tbe  formalities  required  by  section  23  of 
the  Highway  Act,  1835,  in  tbe  caee  of  new  high- 
ways, or  by  sections  84  and  85  in  the  case  of  sub- 
stituted highways,  had  been  complied  with. 

Held,  that  there  was  evidence  upon  which  the 
justices  might  properly  find  that  the  new  road  was 
a  highway  repiiirable  by  the  inhabitants  at  large, 
and  that  the  formalities  required  by  the  Highway 
Act,  1835,  might  after  the  lapse  of  time  be  presumed 
to  have  been  complied  with. — Lbiqh  Ubban 
Council  v.  Kino,  K.B.D.;  [1901]  1  K.  B.  747 ;  70 
L.  J,  K.  B.  313 ;  83  L.  T.  777. 

7.  Obstruction — Indictment — Practice — Verdict  of 
acquittal  —  Motion  to  stay  entry  of  judgment — 
M%sdirection. — Where  a  verdict  of  not  guilty  has 
been  returned  upon  an  indictment  for  an  ok)atruction 
to  a  highway,  the  court  will  not  order  the  entry  of 
judgment  to  be  stayed,  on  the  ground  of  a  mis-  j 


direction  of  the  judge  before  whom  the  indicfamflnt 
was  tried,  for  the  purpose  of  giving  an  opporfeanity 
for  the  question  to  be  raised  again  upon  a  fredi 
indictmt^nt. 

Bex  V.  Inhabitants  of  Wandsworth^  1  B.  &  Aid. 
63,  considered.— Bex  v.  Nobth-Eastssn  Bail- 
way  Co.,  K.B.D.,  524;  70  L.  J.  K.  B.  548;  84 
L.  %  502. 

8.  Bepairs— Extraordinary  traffic — Person  **  hy  or 
in  consequence  of  whose  order "  traffic  has  been  con' 
ducted — Highways  and  Locomotives  {Amendment)  Ad^ 
1878  (41  &  42  Vict.  c.  77),  s.  2^^LocomoUve8  Aft, 
1898  (61  &  62  VidL  c.  29),  s.  12,  sub-seOton  1  (o).— 
The  defendants,  on  the  2nd  of  Maroh»  1898. 
entered  into  a  contract  with  a  firm  of  contoictors  to 
carry  out  for  them  certain  building  operatioxis.  On 
the  16th  of  March,  1898,  they  entered  into  smother 
building  contract  with  another  firm.  The  site  of 
both  bmldiugs  was  in  the  plaintiffs'  district,  and  the 
works  involved  the  carriage  of  exceptionally  henry 
traffic  along  certain  roi^  within  the  pl&intiffii' 
highway  district,  and  they  were  pat  to  extra- 
ordinary expenses  in  repairing  them.  The  work 
under  the  fir(«t  contract  was  completed  on  the  5th 
of  April,  1899,  and  under  the  second  ooatraot  on 
the  23rd  of  September,  1899.  The  writ  in  this 
action  was  issued  on  the  22nd  of  December,  1899. 

Held,  that  the  defendants  were  persons  "  by  or  in 
consequence  of  whose  order"  the  traffic  was 
conducted  within  the  meaning  of  section  12  of  the 
Locomotives  Act,  1898,  and  were  liable  for  the 
extraordinary  expenses  incurred  by  the  plaiatifiEs  in 
repairing  the  roi»ds,  but  tbat  the  proceedings  to 
recover  the  amount  in  respect  of  the  damage  caused 
in  carrying  out  the  first  contract  were  too  Jate, 
having  been  commenced  more  than  six  months 
after  the  completion  of  that  contract. — ^Bfsom 
DiSTKiOT  Council  v.  London  County  Coukcil, 
Q.B.I).,  302 ;  [1900]  2  a  B.  751 ;  83  L.  T,  284. 

9.  Tramioay  crossing  —  Nuisance  —  Sanction  of 
aut?M}rity^ Evidence— Injunction. — The  soil  of  roads 
is  vested  in  a  highway  authority  simply  to  tbm 
extent  necessary  for  the  purpose  of  preserving  aiid 
maintaining  and  uiing  them  as  roads.  A  hi^liwair 
authority  has  no  general  power  to  break  up  a  road ; 

'    so  that 

Permission  given  by  a  highway  authority  for  a 
tramway  to  cross  a  highway  is  of  no  effect  when  in 
the  opinion  of  the  court  the  cros»iog  is  a  nuisance. 

Semble,  otherwise,  if  no  nuisance  is  proved. 

The  principles  upon  which  the  court  proceeds  to 
discover  whether  or  not  a  nuisance  has  been  com* 
mitted  on  a  highway  explained. 

Where  the  relators  join  the  Attorney-Qenend  as 
co-plaiiiti£Es  they  are  entitled  on  proof  of  apeciid 
damage  to  an  injncction  in  their  own  right, 
although  they  could  not  bave  succeeded  if  the 
Attorn^'y- General  had  not. — Atto&NSY-Gsnsbal 
V.  Barker,  Ch.D.  Farwell,  J. ;  83  L.  T.  345. 

See  also  Local  Govtrnment,  7 ;  Metropolis,  7 ; 
Nuisance,  2. 

INOLOSUEB  :— 

Private  road— Pasturage— Ownership  of  soil — User 
in  excess  of  award— Prescription — Presumption  of  lost 
grant. — By  an  award  made  under  an  Inulosore  Act 
of  1812  it  was  provided  that  all  The  grais  and 
herbage  which  suould  from  time  to  time  grow  upon 
all  the  private  roads  therein  set  out  should  belong 
to  snd  be  tbe  property  of  the  aurveyor  of  the  high- 
ways for  the  time  being,  to  be  by  him  let  annually 
for  the  depasturing  of  tiound  aod  healthy  sheep,  bnc 
of  no  other  cattle  or  stock  whatever,  at  the  best 
rent  or  rents  that  could  reasonably  be  obtained  for 
the  same. 
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Plaintiff  was  the  ooonpier  of  a  farm,  allotted  under 
the  award,  on  one  side  of  a  private  road.  Since 
1846  the  pasturage  of  this  private  road,  along  with 
other  roads,  had  been  let  out  annually  pursuant  to 
directions  iiiven  at  public  vestry  meetings,  and  with 
oonditioDS  (contrary  to  the  reetriction  of  the  award) 
providing  a  varying  limit  as  to  the  number  of  cattle 
or  horses  which  might  be  grazed  up>on  this  rosd. 
Plaintiff  was  party  to  many  such  lettings.  On  a 
claim  by  him  for  an  injunction  restraining  the 
rural  district  council  (the  successors  of  the  surveyor 
of  highways)  from  so  letting  or  using  the  road, 

H«>ld,  that,  tliere  having  been  an  open  and 
regular  and  unchallanged  dealing  with  the  herbage 
of  the  road  in  a  manner  and  to  an  extent  not 
authorized  by  the  award,  and  which  was  apparently 
to  the  advantage  of  the  owners  and  occupiers  of  the 
allotted  lands,  a  lawfol  origin  must  be  presumed 
^lom  the  long  usage,  based  on  a  lost  grant  from  the 
owrer  of  the  soil. 

Held,  that,  having  regard  to  the  lodosure  Act, 
the  soil  of  the  road  became  vested  in  the  owners  of 
the  adjoining  allotments,  subject  to  a  right  of  way 
and  to  the  right  of  herbage. 

Poole  V.  Huakinson.  11  M.  &  W.  827,  and  ITaigh 
V.  West,  [1893]  2  Q.  B.  19,  41  W.  E.  Dig.  87, 
referred  to.— Neaveson v.  Petebborough  Distbictt 
CoxmciL.  Ch,D.  Cozens'Hardy,  J„  154;  [1901]  1 
Oh.  22 ;  70  L.  J.  Ch.  35 ;  83  L.  T.  496. 

INCOME  TAX  ACTS.— See  Inland  Eevenue,  12-15. 

INDUSTRIAL  SOCIETY:— 

1.  Winding  up — Recovery  of  debts  from  members — 
Lien  on  shares—''  Set  off'* —Companies  Act,  1862  (25 
&  26  Vict,  c.  89),  «.  164— i»dti««ri'a/  and  Provident 
Societies  Act.  1893  (56  &  57  Vict.  c.  39),  s,  23— 
Bankruptcy  Act,  1883(46  &  47  Vict  c.  62),  a.  154.— 
By  section  23,  sub-section  1,  of  the  InlU8tri«l  acd 
Provident  Societi«>s  Act,  1893,  it  is  provided  that 
*'  all  moneys  payable  by  a  member  ot  a  registered 
society  shall  be  a  debt:  due  from  such  member  to 
the  society  .  .  .  ."  and  by  sub-section  2  *'a 
registered  society  shall  have  a  lien  on  the  shares  of 
aoy  member  for  any  debt  due  to  it  by  him.  and  may 
set  off  any  aum  credited  to  the  member  thereon  in 
or  towards  the  payment  of  such  debt."  An 
iodustrial  society,  as  long  as  it  is  carrying  on  business, 
may  bond  fide  avail  ittelf  of  the  provisions  of  the 
above  sub-section  2,  notwithstandins:  that  the 
society  U  at  the  time  in  financial  difficulties  and 
is  wound  up  within  three  months  of  such  time. — 
QWAWB-Y-GWBITHYB  INDUSTRIAL  SOCJIBTY,  Be, 
DOVEY  V.  MOBGAN,  K,DJ),  655;  [1901]  2  K.  B. 
477  ;  70  L.  J.  K,  B.  614  ;  84  L.  T.  824. 

See  also  Friendly  Society,  1. 

INFANT  :— 

1 .  Accumulation — Maintenance — Mansion-l ouse — 
Subscription  to  charities. — Where  a  testator  directs 
payment  of  an  annual  sum  for  the  maintenance  and 
education  of  a  teoant  for  life,  or  in  tail,  and  directs 
accumulation  of  the  residue  for  his  beLefit  if  he 
shall  attain  full  age,  and,  in  the  event  of  his 
death,  on  specified  trusts. 

The  court  has  jurisdiction  to  allow  the  expendi- 
ture of  a  larger  annual  sum  if,  on  the  true  con- 
struction of  the  will,  there  is  a  paramount  intention 
which  authorizes  it. — Walker,  Re,  Walkeb  v. 
DUNCOMBE,  Ch.D.  FarwelL  J.,  394 ;  [1901]  1  Ch. 
879;  70  L.  J.  CH.  417  ;  84  L.  T.  193. 

2.  Contract— Necessaries, — In  the  case  of  an  infant 
who  was  entitled  to  an  income  of  between  £7  and 
£8  a  week,  during  hii  minority,  such  things  as 
(a)  cartridges,    (6)  champagne,    and  (c)  jewellery 


presented  to  a  lady  to  whom  the  infant  was 
engaged  without  the  consent  of  his  guardian,  but 
who  did  not  become  his  bride,  will  not  be  allowed 
as  necesssries. — Hewlings  v.  Gsaham,  Ch,D, 
Joyce,  J. ;  70  L.  J.  Cli.  568;  84  L.  T.  497. 

3.  Mortgage — Mortgagee  in  possession— -Right  to 
recover  possession — Infants*  Relief  Act,  1874  (37  &  38 
Vict.  c.  62)— Building  Societies  Act,  1874  (37  &  38 
Vict.  c.  42),  ss.  21,  38. — A  mortgagor  is  not  entitled 
to  recover  possession  of  land  which  has  been  taken 
by  the  mortgagee  without  repaying  the  advance, 
even  though  the  mortgage  was  made  by  the 
mortgagor  while  an  infant. — ^Thtjbstak  v.  NoTTmo- 
HAM  Building  Society,  Ch.D,  Joyce,  J.,  56 ;  [1901] 

I  OH.  88  ;  83  L.  T.  424. 

INJUNCTION.  —  See  Divorce,  3;  Highway,  9; 
Nuisance,  3 ;  Practice,  22,  23 ;  Trade  Name,  2,  3  ; 
Trade  Union,  1. 

INLAND  REVENUE  :— 

1.  Corporation  duty  —  Real  property  —  '^Annual 
value,  income,  or  profits  " — Inland  Revenue  Act,  1886 
(48  &  49  Vict.  c.  61),  s,  11.— The  Surrey  County 
Cricket  Club,  an  unincorporated  body  of  persons, 
was  possessed  of  real  and  personal  prope^,  the 
real  property  consisting  of  a  building  and  lana  held 
under  a  lease  for  years,  and  used  1^  them  for  the 
purposes  of  a  cricket  dub.  Their  receipts  included 
money  psid  as  gate-money  and  other  payments 
zeceived  from  persons  admitted  to  view  the  cricket 
matches  played  on  the  ground.  The  dub  was 
carried  on  at  a  profit. 

Held,  that  the  gate-money  and  other  payments 
received  from  the  public  were  not  ''annual  value, 
iocome,  or  profits  of  the  properly  "  within  section 

II  of  the  Inland  Revenue  Act,  1886;  that  the 
annual  value  of  the  real  property  should  be  arrived 
at  in  the  same  way  as  upon  an  assessment  of  annual 
value  made  for  the  purposes  of  the  property  tax 
under  Schedule  A  of  the  Income  Tax  Act,  1842, 
and  that  the  dub  were  entitled  to  include  the 
estimated  cost  of  repairs  as  a  permissible  deduction 
from  that  annual  value. — SuBKBY  County  Cbigket 
Club,  Re,  K.B.D.  ;  [1901]  2  K.  B.  400. 

2.  Estate  duty — Interest  in  expectdncy — Sale  or 
mortgage — VdlvA  of  property  passing  on  death  of 
tenantfor  life— Deduction — Finance  Act,  1894  (57  & 
58  Vict.  c.  30).  I).  21,  sub-section  3. — The  petitioner, 
being  then  a  tenant  in  tail  in  remainder,  by 
indenture  executed  before  the  date  of  the  Finance 
Act,  1894,  created,  for  good  consideration,  an 
annuity  or  dear  yearly  rent-charge,  charged  upon 
and  to  issue  out  of  the  settled  property,  with  power 
to  enforce  payment  by  entry,  distress,  and  sale. 
On  the  death  of  the  tenant  for  life  iu  1896,  thA 
petitioDcr  claimed  (I)  to  deduct  from  the  value  of 
the  property  passmg  to  him  on  the  death  the 
capitalized  value  of  the  annuity,  on  the  ground  that 
it  represented  the  sale  of  an  interest  in  expectancy, 
on  which,  by  section  21,  sub-section  3,  of  the 
Finance  Act,  1894,  no  estate  duty  was  payable ;  or 
(2),  in  the  alternative,  if  the  transaction  was  not  a 
sale,  but  a  mortgage,  that,  under  the  same  section, 
estate  duty  was  only  payable  on  the  value  of  the 
equity  of  redemption. 

Held,  that  the  traosaotion  was  not  a  sale,  but  a 
mortgage;  and  that  estate  duty  was  payable  by 
the  petitioner  on  the  whole  value  of  tiie  settled 
property  without  any  deduction  in  respect  of  the 
value  of  the  annuity.— Vbbnon,  Re,  Q.B,D.,  192 ; 
[1901]  1  Q.  B.  297;  70  L.  J.  Q.  B.  202;  83  L.  T. 
535. 

3.  Estate  duty— Policy  of  life  insurant — SetUed 


76 


Inland  Sevenue. 


DIGEST. 


LfTeaUy  BepoKtar,  Sept.  28,  IflOi. 

Inland  Revenue.  76 


property— Finance  Act,  1894  (57  &  68  Vict.  c.  60),  m. 
1,  2,  3. — A.  was  tenant  for  life  of  oertain  estates, 
and  B.,  his  son,  was  tenant  in  tail  in  remainder. 
A.  had  effected  several  mortgages  on  his  life  interest 
to  seonie  payment  of  oertain  debts,  and  he  had  also 
effected  several  pr>licie8  on  his  life  by  way  of  farther 
security.  A  family  arrangement  was  entered  into, 
under  which  B.  concnrred  in  tbe  execution  of  a  dis- 
entiuling  deed,  and  a  further  deed  of  resettlement 
was  executed  by  A.,  B.,  and  certain  trustees. 
Under  the  said  arrangement  a  sum  of  money  was 
raised  by  way  of  mortgage  on  the  estat^^s  to  pay  off 
A.'s  incumbrances,  and  the  aforesaid  policies  were 
assigned  to  the  ssid  trustees,  who  were  to  receive 
all  moneys  (if  any]  which  should,  during  the  life  of 
A.,  become  payable  under  any  of  the  policies  and 
apply  the  same  towards  the  cUscharge  of  the  mort- 
gages, and  A.  ut  dertook,  out  of  the  income  of  his 
life  estate,  to  pay  the  premiums  on  the  policies  and 
the  interest  on  the  mortgage.  The  residue  of  the 
income  w^s  to  be  paid,  f>s  to  two -thirds  to  A.,  and 
as  to  one-third  to  B.  On  the  death  of  A.  in  1898, 
the  trustees  received  all  the  moneys  due  under  the 
policies  and  paid  tbe  same  to  B. 

Held,  that,  on  A.  s  death,  B.  was  liable  under  the 
Fiuance  Act,  1894.  to  pay  estate  duty  on  the  policy 
moneys,  they  beiog  an  **  interest  purchftsed  or  pro- 
vided by  the  deceased"  vnthin  the  meaning  of 
section  2,  sub-section  1  (d). — A.ttobxet- Oenbral 
V.  Hawkins.  0./?.i}.,  320;  [1901]  1  Q.  B.  235;  70 
L.  J.  Q.  B.  195. 

4.  Estate  dviy  -  pn petty  passing  on  death — 
Devise  by  father  to  son — Dtath  of  son  in  lifetime  of 
father — Payment  of  estate  duty  in  respect  of  death  of 
father — Liability  to  further  estate  duty  in  respect  of 
death  of  son— Wills  Act,  1837  (7  WHL  4  &  1  Vict.  c. 
26),  s.  ZZ— Finance  Act,  1894  (57  &  58  VicU  c.  30), 
<0.  1,  2  (1)  (a). — A  father  by  his  will  devisod  free- 
hold property  to  his  son,  who  died  in  the  lifetime 
of  the  father,  leaving  a  daughter  who  was  living  at 
the  death  of  the  father.  By  virtue  of  section  33  of 
the  WiUs  Act,  1837,  the  devise  did  not  lapse, 
but  took  effect  as  if  the  son  had  survived  the 
father.  The  son  had  by  his  ^ill  devised  his 
residuary  estate  to  trustees.  Estate  duty  was  didy 
paid  on  the  devised  freehold  property  as  being 
property  which  passed  on  the  death  of  the  father. 

Held,  that  estate  duty  was  also  payable  on  the 
devised  freehold  proper^  as  bting  property  which 
passed  on  the  death  of  the  son. 

Judgment  of  Darling  andChsnnell,  J  J.  (48  W.  B. 
205,  [1901]  1  Q.  B.  372).  affirmed.— Soott.  Be, 
C.A.,  178  ;  [1901]  1  Q.  B.  228 ;  70  L.  J.  Q.  B.  66 ; 
83  L.  T.  613. 

5.  Estate  duty — Settled  property — Finance  Act, 
1894  (57  &  58  Vict.  c.  30),  m.  1,  2  (a),  and  6,  sub- 
secti<yfi  2  — ^A  wife  on  her  marriage  lettlt-d  certain 
funds,  whereby  a  life  interest  was  given  to  her 
husband  followed  by  a  life  interest  to  herself,  with 
an  absolute  reversion  to  herself.  She  predeceased 
her  husband,  and  estate  duty  was  paid  on  the 
principal  value  of  her  settled  property. 

Held,  that  by  section  6,  sub-section  2,  of  the 
Finance  Act,  1S94,  upon  the  husband's  death  estate 
duty  was  not  again  payable  on  the  settled  funds. 

Semble,  that  no  estate  duty  was  payable  in 
respect  of  the  husband's  life  interest. 

Judgment  of  Bigbv,  L.J.,  in  Attorney -General  v. 
DodingUm,  45  W.  B.  657,  [1897]  2  Q.  B.  373, 
approved. 

Decision  of  the  Court  of  Appeal  in  Ireland, 
[1900]  2  Ir.  B.  400,  affirmed.— Inland  Revenxtk 
CoMMiflSiONERS  V,  Pkiestlby,  JST.L.,  657;  [1901] 
A.  0.  208 ;  70  L.  J,  P.  0.  41 ;  84  L.  T.  700. 


6.  Estate  duty — Succession  duty — Property 
abroad — Disposition  by  foreigner  domiciled  abroad-- 
Gift  to  English  company  on  trust  for  forcii^ 
beneficiaries — Finance  Act,  1894  (57  &  58  VicL  e. 
30),  s,  2— Succession  Duty  Act,  1853  (16  &  17  VicL  c 
51),  ss.  2,  16,  44. — A  foreigner  domiciled  abroad, 
by  a  deed  made  in  the  English  lan^^oa^  and  in 
English  form,  but  executed  abroad,  gave  to  tiie 
defendants,  an  Euslish  company  rpgiatered  imdtf 
the  Companies  Acts,  and  having  its  registered  ofBes 
in  London,  certain  stocks,  shares,  and  secacities  on 
the  terms  that  the  defendants  would,  dming  tin 
life  of  the  donor,  permit  him  to  receive  the  inooms 
thereof,  and  after  his  death  would  apply  the  wid 
stocks,  shares,  and  securities  for  t.be  bem-fit  of 
Bussian  Jews  g*'nerally,  and  principally  for  the 
promotion  of  toeir  emigration  and  settlement  in 
North  and  South  America  and  other  countxies, 
which  was  the  object  for  which  the  oompaoy  bad 
been  formed.  Thts  stocks,  shares,  and  aecnritisi 
were  duly  transferred  .by  direction  of  the  donor  to 
the  account  of  the  defendants.  The  defendants, 
under  their  articles  of  association,  carried  on 
business  in  Pafis,  but  thA  annual  general  nod 
other  meetings  were  held  in  London.  The 
defendants  paid  the  income  of  the  property  t3 
the  donor  during  his  life.  At  the  date  of  his  deatti 
the  greater  part  of  the  property  wa^  situate  atttoad, 
and  only  a  small  portion  in  Eogland. 

Held,  that,  the  deed  being  an  English,  deed 
enforceable  by  the  English  courts,  all  the  prooecty 
comprised  therein  was  property  to  which  section  2 
of  the  Succession  Duty  Act,  1853,  applied;  ana 
that  the  defrndants  were  therefore  liable  to  pay 
estate  duty  and  succession  duty  thereon. 

Judgment  of  Kidley  and  Darling,  JJ.  (ante^  p.  59, 
[1900]  2  Q^  B.  556),  afi&rmed.— Attorney-Gbitb&al 
V.  Jewish  Colonization  Association.  C.A.,  230; 
[1901]  1  Q.  B.  123 ;  70  L.  J.  Q.  B.  101 ;  83  L.  T. 
561. 

7.  Estate  duty — Settlement  estate  duty — Incideikne 
— Will — Contingent  legacies  and  annuities — Finance 
Act,  1894  (57  &  58  Vict.  c.  30),  ss.  5,  7,  9.  14,  22— 
Finance  Act,  1896  (59  &  60  Vict,  c.  28),  «.  19— 
Finance  Act,  1898  (61  &  62  Vict.  c.  lOJ,  s.  14.— A 
testator  by  his  will  gave  cerbam  contingent  legacies 
and  annuities,  and  directed  that  they  shouil  be 
primarily  churged  upon  and  payable  out  of  hii 
personal  estate,  bat,  if  this  wa^  insufficient,  he 
charged  his  real  estate  in  aid,  but  not  in  exonera- 
tion, of  the  personal  estate ;  and,  after  deviaiDg  hi* 
real  estate  in  strict  settlement  he  declared  t>iat,  if 
his  res-daary  personal  estate  should  be  insaffioaeat 
for  payment  of  funeral  and  testamentary  expenses, 
debts,  legacies,  and  annuities,  the  trustees  might 
raise  the  deficiency  by  mortgage  of  the  real  estate, 
but  so  that  the  aouuities  should  be  paid  out  of  rents 
and  profits  and  not  by  raising  a  capital  sum  lo 
provide  for  the  same,  and  he  charged  ttie  reaida«ry 
personalty  with  the  payment  of  the  legaotea  and 
annuities,  and  directed  that  the  ultimate  residae  of 
the  personalty  was  to  be  invested  and  was  to  follow 
the  Umitations  of  the  real  estate.  The  ezecatocs 
had  paid  estate  duty  and  settlement  estate  duty  io 
respect  of  the  contingent  legacies  and  annuities,  but 
there  was  a  probability  that  the  personalty  would 
be  insufficient  to  pay  the  funeral  and  testamentary 
expenses,  debts,  legacies,  and  annuities. 

Held,  that  the  contingent  legacies  were  to  be 
treated  as  settled,  and  that  the  settlement  oatats 
duty  muRt  be  borne  by  the  legatees,  as  in  /a  re 
Maryon- Wilson,  48  "W.  E.  338,  [1900]  1  Ch.  665; 
aod  that,  as  to  the  annuities,  the  dedrion  in 
AUorney-General  v.  Owen,  [1899]  2  Q.  B.  253,  47 
W.  B  Dig.  73,  applied  to  personalty,  and  thereldce 
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the  ammitantB  miut  bear  the  proper  proportion  of 
the  settlement  estate  dnty,  in  aooordanoe  with  the 
rule  establiiihed  in  In  re  Parker- Jervis,  8aU  v. 
Locker,  47  W.  B.  147,  [1898]  2  Oh.  643.— St. 
AIjBAjxb  (Dukb),  Eb,  Lodbe  v.  St.  Albans,  Gh.D. 
Stirling,  J.,  74;  [1900]  2  Oh.  873;  69  L.  J.  Ch. 
863. 

8.  Estate  duty — Trust  property — Income  to  children 
subject  to  annuity  to  widmu — Division  on  widow* s 
death — Testator  died  be/ore  lS9i— Time  wJienfn-operty 
passed— Finance  Act,  1894  (67  &  68  Vict,  c  30), «.  10. 
—A  testator,  who  died  in  1892,  by  his  will  gave  his 
real  and  personal  estate  to  trustees  on  trust  to 
invest,  and  out  of  the  income  of  the  invested  fund 
to  pay  an  annuity  to  his  wife  and  to  pay  the  residue 
of  ihe  income  of  the  raid  trust  fund  dniinir  his 
widow's  ]ife  to  his  eight  children;  and  after  his 
widow's  death,  if  the  trust  fund  exceeded  £9,600, 
to  pay  eight-ninths  of  such  excess  to  his  eight 
children  in  equal  shares,  and  the  remaining  one- 
ninth  of  such  excess  to  the  children  of  a  ninth  child 
who  had  predeceased  him.  The  testator's  widow 
died  in  1900. 

Held,  tbat  the  te«tator*s  estate  (save  one-ninth 
of  the  f  xcess  above  £9  600),  subject  to  the  widow's 
annuity,  passed  to  his  children  upon  his  death,  and 
that  estate  duty  was  consequently  not  payaUe  on 
the  death  of  the  tc's^ator's  widow.— Towwsknd,  Be, 
KB.D.,  600;  [1901]  2  K.  B.  831 ;  70  L.  J.  K.  B. 
764;  84L.  T.  714. 

9.  EstaUduty— Will— Appointed  fund—Besidue.^ 
The  estate  duty  on  a  fund  appointed  by  a  will 
made  in  execution  of  a  testamentary  power  of 
appointment,  must  be  borne  by  the  appointed  fund 
and  not  by  the  residuA.— Maddoce,  Be,  Ch.D. 
Kekewich,  J. ;  70  L.  J.  Oh.  660. 

10.  Estate  duty— Will— Exercise  of  general  power 
of  appointment— Appointed  fund— General  residue 
— Property  *' passing  to  exectUor  as  such" — Finance 
Act,  1894  (67  &  58  Vict,  c.  30),  s.  9,  sub-section  1,— 
Apart  from  any  special  direction  by  the  testator  a 
fund  appointed  by  the  testator  under  a  general 
power  of  appointment  is  not  property  that  passes 
to  the  testator *s  executor  as  such,  and  consequently 
the  fund  appointed  and  not  the  general  residue 
most  bear  the  estitte  duty  payable  in  respect  of 
such  fund. 

In  re  Treasure,  48  W.  B.  696.  [1900]  2  Ch.  648,  and 
In  re  Haddock,  (1901)  W.  N.  1 1«,  followed. 

In  re  Moore,  ante,  p.  373,  [1901]  I  Ch  691,  not 
followed.— PowBE,  Be,  Acwoeth  v.  Stone,  Ch,D, 
Byrne,  J,,  678. 

11.  Estate  duty — WiU — Incidence  of  estate  duty  as 
between  an  appointed  fuwl  and  residuary  estate — 
Property  passing  to  the  executor  as  such^Finance 
Act,  1894,  6s.  6  (2),  9  (1).— A  fund  appointed  by 
will  pursuauc  to  a  general  power  of  app>  intment  is 
property  which  pvsses  to  the  txecu'or  as  such 
wiibin  the  meaninflr  of  the  Finance  Act,  1894,  so 
that,  ap«rt  from  a  direction  to  the  contrary  in  the 
will,  the  f state  duty  payable  in  respect  of  the  fund 
is  pny^ble  out  of  the  general  residuary  estate  of 
the  dt- ceased  rather  than  out  of  tiie  aopointed  fund. 

In  re  Treasure,  48  W.  B.  696.  [1900]  2  Ch.  648,  not 
fr  Ho  wed.— MOOBE  V.  Moobe.  Ch,D,  Buckley,  J., 
373;  [1901]  1  Oh.  691 ;  70  L.  J.  Oh.  321. 

12.  Income  tax  —  Company  —  Profits  or  gains — 
Interest fromforeigninvestments — Beceipt  in  the  United 
Kingdom  "Income  Tax  Act,  1842  (5  &  6  Vict.  c.  35), 
s.  100),  Schedule  D,  Fourth  Case— Income  Tax  Act, 
1853  (16  &  17  Vict.  c.  34),  s.  2,  Schedule  D.—An 
insurance  society  carried  on  their  business  in  the 
United  Kingdom,  and,  by  means  of  local  agents  or  ^ 


managers,  in  foreign  countries.  The  business  was 
entire  and  indivisible,  and  was  managed  by  a 
board  of  directors  in  London.  The  society  pos- 
sessed funds  invested  in  foreign  countries  in  which 
they  did  no  business.  Tfce  interest  on  these  in- 
vestments was  either  reinvested  in  those  countries, 
remitted  directly  to  other  foreign  countries  for 
investment,  or  remitted  to  London.  They  also 
possessed  funds  invested  in  foreign  ocuntries  in 
which  they  carried  on  business.  T^e  interest  on 
these  investments  was  either  reinvented  ia  those 
countries,  applied  in  establishment  and  oth^r 
charges  in  those  countries,  remitted  direct  to  otbt  r 
foreign  countries  for  investment  or  for  tt  e  general 
purposes  of  the  society,  or  remitted  to  London. 
Yearly  accounts  were  prepared  in  which  all  the 
interest  on  investments  in  foreign  countries  was 
included,  and  out  of  the  pre  fits  shown  ty  the 
accounts  a  dividend  was  paid  ^eatly  to  the  share- 
holders. The  surplus  funds  of  the  t>ooiety  divisible 
as  profits  were  ascertained  by  actuarial  valuation 
once  in  three  years,  and  all  the  interest  on  invest- 
ments in  foreign  countries  was  included  in  the 
triennial  account. 

Held,  that  all  the  interest  on  fort-i^n  investments 
was  received  in  the  Uuited  Kingdom  vrithm  the 
meaning  of  the  fourth  case  of  sectiou  100  of  5  &  6 
Vict.  c.  35,  and  was  liable^  to  income  tux  und^r 
Schedule  P.- Gkebham  Life  Assurance  Hocibtt 
r.  Bishop,  C.A. ;  [1901]  1  Q.  B.  153 ;  70  L.  J. 
Q.  B.  298;  83  L.  T.  654. 

13.  Income  tax — Deductions — "  Call  of  licences  *' — 
Necessary  annual  trade  expense— Income  Tax  Act, 
1853  (16  &  17  Vict.  c.  34),  s.  2,  Schedule  D.— 
Expens«*s  incurred  by  brewers  in  applying  for  new 
and  additional  licences  for  houaes  owned  aLd 
leased  by  them,  including  payments  mt>de  to 
owners  of  public-houses  for  the  sarrendt-r  of 
licences  in  oider  to  (nable  the  brewers  to  obtain  a 
new  licence,  cannot  be  deducted  from  the  profits 
made  bv  the  brewers  and  assessable  to  income  tax 
under  Schedule  D  of  the  Income  Tax  Act,  1853. — 
RouTHWELL  V.  Pavill,  K.B.D.,  682;  [1901]  2 
K.  B.  349 ;  70  L.  J.  K.  B.  815. 

14.  Income  fax — Deduction  of  tax  from  interest  or 
annuities — **  Payable  out  of  profits  or  gains  brought 
into  charge  to  such  tax " — Customs  and  Inland 
Bevenue  Act,  1888  (51  d:  52  Vict.  c.  8).  s.  24,  sub- 
section 3. — The  London  Ooimty  Cjuucil  raised 
money  on  loan  by  thn  creation  and  issue  of  Metro- 
politan Consolidated  Stock,  which  with  the 
dividends  and  sib  king  fund  were  charged  on  the 
lands,  rents,  ana  property  of  the  coulcI,  and  in 
addition  the  stockholders  had  the  security  of  the 
ratee.  In  the  year  1897-8  the  coimcil  claimed 
exemption  from  if  come  tux  on  rents  received  by 
th«'m  and  on  iuter<)<«t  on  advances  by  them  to  other 
public  bodies,  as  having  been  paid  out  "  of  profits 
or  gains  already  brought  into  charge." 

Held,  that  section  24,  sub-section  3,  of  th«« 
Customs  and  Inland  Bevenue  Act,  1888,  entitled 
them  to  do  so,  for  the  income  tax  aseessed  under 
the  various  ichedules  is  one  tax,  and  not  a  collection 
of  taxei  essentially  distinct. 

Decision  of  Court  of  Appeal  (48  W.  B.  294, 
[1900]  1  Q.  B.  192)  reversed.— London  County 
Council  v.  Attorney  -  General,  H.L.,  686; 
[1901]  A  0.  26 ;  70  L.  J.  Q.  B.  77  ;  83  L.  T.  605. 

15.  Income  tax — Profits  accruing  by  reason  of  office 
— Voluntary  grants  by  charitable  fund. — A  clergyman 
is  not  assessable  to  income  tax  in  respect  cf  grants 
made  to  him  as  a  beneficed  incumbent  by  the 
council  of  a  charitable  fund  for  providing  adequate 
remuneration  for  beneficed  clergy,  which  coundl 
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reieives  to  itself  the  entire  control  over  the  appor- 
tionment of  grants  and  the  right  to  consider 
whether  any  such  grant  should  be  made ;  for  such 
grants  do  not  accrue  to  the  clergyman  by  reason  of 
his  office  within  tbe  meaning  of  section  146  of  the 
Income  Tax  Act,  1842,  Schedule  E,  although  tbe 
holdiog  of  the  office  is  a  condition  of  hin  reoivins: 
the  pavment.— Hbkbert  v.  MoQuade,  K,B,D,  ;  70 
L.  J.  K.  B.  725 ;  84  L.  T.  661. 

16.  InhahiUd  house  duty — Assessment — *' Full  and 
just  yearly  rent^* — Poor  rate —Licensed  Jiouss — Com- 
petition of  brewers — **  Tied*'  houses — 43  Geo,  3,  c. 
161.  s.  10—48  Geo,  3,  c.  55.  Sched.  B,  r.  8— House 
Tax  Act,  1851  (14  &  15  Vict.  c.  36),  ss.  1,  2.— In 
assessing  prt'roises,  situated  outside  the  metro- 
politan area,  for  inhabited  house  duty,  regard  nef  d 
not  be  had  to  the  poor  rate  assessments  where  such 
assessments  are  not  based  upon  the  full  rental  value 
of  the  premises. 

In  assessing  a  public-house  for  inhabited  house 
duty,  a  covenant  entered  into  by  the  tenant  to 
deal  exclusively  with  his  landlords,  who  were  a 
firm  of  brewers,  for  exdseable  and  other  articles, 
and  covenants  by  the  tenant  to  pay  additional  reot 
in  any  year  in  which  he  should  deal  for  those  articles 
with  persons  other  than  tbe  landlords,  and  also  in 
auy  year  in  which  his  indebtedness  to  the  landlords 
should  exceed  a  certain  sum,  should  be  taken  into 
consideration. — Walkee  v.  Bkislet,  Geintkr  v. 
Fleming,  Q.B,I).,  23;  [1900]  2  Q.  B.  735;  69 
L.  J.  Q.  B.  875  ;  83  L.  T.  34T. 

17.  Inhabited  house  duty  —  Blocks  of  sJiops — 
Buildings  used  i)firtly  as  shops  and  partly  for  residence 
of  staff-^IIouse  Tax  Acts,  1808  (48  G^o,  3,  c  55), 
Schedule  B,  r.  3,  and  1851  (14  &  15  Vict.  c.  36).-- 
The  appellants  appt^aled  againiit  an  assessment  made 
upon  certain  blocks  of  buildings  used  by  them 
partly  as  shops  and  partly  for  the  residence  for 
their  staff. 

Held,  dismissing  the  appeal,  that  the  blocks  of 
premises  wt- re  assessable  to  the  Lohabited  House 
Duty  as  a  whole  because  the  business  pco't  of  the 
premises  communicated  with  the  residential  part, 
and  the  fact  that  the  commuuication  was  closed  at 
night  by  iron  door«  made  no  difference. — Maple  v. 
Wilson,  I.B.U.,  670. 

18.  Legacy  duty — Heirlooms — Person  chargeable — 
Absolute  interest — Legacy  Duty  Act,  1796  (36  Geo,  3,  c. 
52),  s.  14. — A  testator  directed  that  certain  chattels 
should  be  considered  as  heirlooms  and  enjoyed  by 
the  person  or  persons  for  the  time  beiu'g  beneficially 
entitled  to  a  certain  mansion-house  under  the 
limitations  of  settlements  whereby  the  mansion- 
house  and  certain  estates  were  settled  upon  A.  for 
life,  with  remaioder  to  the  eld«>st  son  of  B.  (who 
predeceased  the  testator)  in  tail  male.  A.  and  G. 
(B^'s  eldest  son)  resettled  the  miinsioa-hous*^  and 
estates  on  A.  for  life,  with  remainder  to  0.  for 
life,  with  remainders  over,  and  assigned  tbe  chattels 
to  the  trustees  of  the  resettlement  in  trust  to  allow 
them  to  devolve  as  heirlooms  with  the  mansion- 
house  and  estates. 

Held,  that  legacy  duty  became  payable  upon  the 
death  of  A.  in  respect  of  the  chattels,  with  the  pay- 
mecit  of  which  the  trustees  of  the  resettlement 
were  chargeable,  being  persons  having  *'  an 
absolute  interest  therein "  within  the  meaniog  of 
section  14  of  the  Legacy  Duty  Act,  1796. — 
Attorney-General  v.  Bruce,  K.B,D,,  519; 
[1901]  2  K.  B.  391 ;  70  L.  J.  K.  B.  767. 

19.  Stamp  duty — Conveyance  on  sale^Sale  of  right 
not  be/ore  in  existence — Bailiaay  company — Statutory 
right  to  prevent  working  of  minerals  under  railway — 


Payment  of  compensation  to  mine-owner — Beceipt  atd 
undertaking  to  leave  minerals  unworked — BaUwa^t 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict,  c  20). 
fl.  IS^Stamp  Act,  1891  (54  &  55  Firf-  c.  39),s.eO, 
— The  ov^ners  of  coal  lyiog  under  a  railway,  having 
been  required  by  the  railway  company,  under 
section  78  of  the  Bail  ways  Glauses  Aot,  1845,  to 
leave  the  coal  unworked,  and  having  received  com- 
pensation therefor,  signed  a  document  acknowledg- 
ing the  receipt  of  the  compensation  money,  sad 
undertaking  to  leave  the  coal  unworked  and  to  do 
all  things 'necessary  for  vesting  the  same  in  ths 
railway  company. 

Held,  that  the  company  was  not  c^bargeable  with 
ad  valorem  stamp  duty  under  section  60  of  the  Stamp 
Act,  1891,  as  the  transaction  between  the  parties 
was  not  a  sale  of  a  '<  right  not  before  in  exi^t^fnc*." 

Judgment  of  Darling  and  Phillimore,  J  J.  (i8 
W.  R.  170,  [1899]  2  Q.  B.  652),  affirmed.— Great 
Northern  Bailway  Co.  v.  Inland  Bevehui 
Commissioners.  C.A.,  261;  [1901]  IK. B.  416;  70 
L.  J.  K.  B.  336 ;  84  L.  T.  183. 

20.  Stamp  duty — Family  arrangement — Convey- 
ance on  sale—Consideration— Stamp  Act,  1891  (54  & 
55  Vict.  c.  39),  ss.  54,  57.— By  two  deeds  mads 
between  B.  and  H.  (who  was  the  heir  to  B.*s  im- 
settled  estates),  after  reciting  that  H.  had  under- 
taken the  payment  of  a  mortgs^  on  the  estatei 
and  that  B.  was  indebted  to  H.  in  oertain  sums,  it 
was  witnessed  that  in  pnrsuanoe  of  a  family 
arrangement  B.  conveyed  his  unsettled  estates  to 
K.  subject  to  the  mortgages,  and  also  certsin 
specified  chattels;  but  power  was  reserved  to  B. 
aod  H.  to  cancel,  alter,  or  make  void  the  family 
arrangement  at  any  time. 

Held,  that  the  deeds  were  liable  to  ad  valorem 
duty  as  being  conveyances  on  sale. — Bristol 
(Marquis)  v.  Inland  Revenue  Commissioitebs, 
K.BJ),  718;  [1901]  2  K.  B.  336;  70  L.  J.  K.  B. 
759  ;  84  L.  T.  659. 

21.  Stamp  duty — Goodwill — Agreement  executed  in 
EnglundSale  of  foreign  business—**  Property  situate 
locally  out  of  the  United  Kingdom  *' — Stamp  Act.  1891 
(54  &  55  Vict,  c.  39),  s.  59,  sub-section  1. — For  the 
purposes  of  the  Stamp  Act,  1891,  an  agreement  for 
sale  executed  in  ^is  country  by  the  purchasers  u 
made  in  England. 

The  goodwill  of  a  businesff  situated  and  csrriea 
on  abroad  is  *'  property  locally  situate  oat  of  tne 
United  Kingdom,"  and  an  agreement  executed  in 
England  for  the  sale  of  such  goodwill  is  excepted 
from  duty  under  section  59,  sub-section  1,  of  the 
Stamp  Act,  1891. 

Decision  of  Court  of  Appeal,  [1900]  1  a  B.  810, 
48  W.  E,  Disr.  77  (Earl  of  Halabury,  L.a. 
diseenting),  afRrmed.— Inland  Bevknub  Ooif- 
MI88I0NER8  v.  MULLBR,  H.L.,  603 ;  [1901]  A  C. 
217;  70  L.  J.  K.  B.  677  ;  84  L.  T.  729. 

22.  Stamp  duty— Lease  of  tramways — Bent— 
Additional  payments — Covenants  "relating  to  the 
matter  of  the  lease"— Assessability  Stamp  Act,  1891 
(54  &  55  Vict.  c.  39),  a.  77,  sub-section  2 ;  Schedule, 
'•  Lease  or  Tack,'*  •'  Bond  or  Covenant.*' —The 
corporation  of  a  borough  in  whom  certain  tramwsys 
were  vested,  under  section  19  of  the  Tramways  Act, 
1870,  and  in  consideration  of  the  yearly  rent  and 
other  payments  reserved,  demiied  to  the  appeUanti 
as  lessees  the  right  of  user  of  the  tramways  for  the 
conveyance  of  passengers  for  the  term  of  twenty- 
one  years,  subject  to  the  power  of  determination 
by  the  corporation  in  certain  events. 

The  amount  of  rent  payable,  being  6J  per  cent 
on  the  cost  of  purchase,  was  to  be  £3.250  per 
annum ;  and  the  lessees  were  to  pay,  aa  from  the 
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date  of  the  certificate  of  the  Board  of  Trade  anthor- 
izing  electric  traotioo,  £100  per  aDnom  per  mile  in 
lieu  of  repairing  the  roads,  with  the  proviso  thttt 
the  sum  so  paid  should  not  be  less  than  £900  per 
annum;  and  the  corporation  were  to  repair  and 
maintain  the  roads.  A  farther  uncertain  sum  was 
reserved  as  rent  in  certain  contingencies.  The 
leasees  were  to  purchase  from  the  corporation  all 
their  electrical  energy,  and  were  to  pay  the  corpora- 
tioo,  as  from  the  date  of  the  commencement  of 
electric  traction,  for  the  electrical  energy  supplied 
at  a  certain  specified  rate,  with  the  proviso  that  the 
sum  so  paid  should  not  be  less  than  £4,000  per 
aanufu.  There  was  also  a  provision  that  t^e  rant 
and  the  minimum  sum  of  £900  per  annum,  bat  not 
the  minimum  sum  of  £4,000  per  annum,  might  be 
recovered  by  distrees  and  entiy. 

The  commissioners  havinsr  assessed  the  lease  to  ad 
valorem  stamp  duty  under  "Lease  or  Tack," 
No.  (3)  in  the  Schedule  to  the  Stamp  Act.  1891,  on 
the  rent  of  £3,250  plus  £900 ;  to  a  fixed  duty  of 
10s.  in  respect  of  the  rent  which  was  uncertain ; 
and  to  0(2  valorem  duty  on  the  micimum  sum  of 
£4,000  a  year  under  ''  Bond,  Covenant,"  &o.,  in  the 
sohedule ;  and  there  being  no  dispute  as  to  the  ad 
valorem  duty  on  the  rent  of  £3,250  per  annum  and 
the  fixed  duty  of  10s«, 

Held,  that  these  minimum  sums  of  £900  and 
£4,000  per  annum  were  not  assessable  to  ad  valorem 
stamp  duty  under  ''Bond,  Covenant,  or  Listrument," 
No.  (l)in  the  schedule. 

Hela,  also  (Phillimore,  J.,  dissenting),  that  these 
minimum  sums  of  £900  and  £4,000  per  annum  were 
not  rent  and  were  not  assessable  to  stamp  duty 
as  rent  under  "  Lease  or  Tack."  sab-head  (3),  bat 
that  the  covenants  to  pay  the  sami  were  '*  covenants 
relating  to  the  matter  ot  the  lease  "  within  aection  77 
(2)  of  the  Act,  and  were  therefore  exempt  from 
farther  duty.— Beitish  Electric  Traction  Co. 

v.     IlYLAND    BEVE2aJB    COMMISSIONBBS,    t\A,;    84 

L.  T.  84. 

23.  Stamp  duty — **  Marketable  security  " — Boni  of 
foreign  comjxiny — "  heue  '*  in  United  KinySom — 
'•  Offtred  for  suhicription  "  in  United  Kitiifdom — 
Stamp  Act,  1891  (54  &  56  Vict.  r.  39),  8.  82,  sub- 
aection  1  (b)  (i  )  (ii.). — A  scheme  for  the  re-ogaoisa- 
tion  of  an  American  raQway  company  was  prepared, 
by  which  it  was  proposed  that  an  executive  com- 
mittee should  be  formed  in  America  to  carry  out  the 
pcheme,  that  a  new  company  should  be  formed  in 
America  to  t«ke  over  the  undertaking  of  tie  old 
company,  and  that  the  new  company  should  issue 
new  bonds  in  order  to  take  up  the  bonds  of  the  old 
company  and  provide  further  capitiU  for  the  new 
company. 

The  English  holders  of  bonds  of  the  old  companv 
were  invited  by  circular  to  accept  the  sch**me  aod 
to  deposit  their  boods  with  named  depositavies  in 
London,  in  exchange  for  which  they  would  sub- 
sequently receive  bonds  of  the  proposed  new 
■  company. 

The  scheme  was  carried  out.  The  new  company 
executed  and  delivered  to  the  appointed  trustee  iu 
America  the  stipulated  number  of  new  bearer  bonds, 
which  were  duly  certified  by  the  trustee  and  then 
handed  to  the  executive  committee. 

The  execativ*^  committee  had  full  power  to  deal 
with  any  of  the  new  bonds,  by  sale,  pledge,  or 
otherwise,  for  the  purposes  of  tne  scheme  and  for 
the  uses  of  the  new  company,  in  its  ciscretioa  and 
without  accountabilir.y  to  the  new  company. 

The  new  bonds  in  question  were  forwarded  by  the 
executive  committee  to  the  depositaries  in  London, 
by  whom  they  were  handed  to  the  persoos  who  had 
deposited  bonds  of  the  old  company. 


Held,  that  the  new  bonds  given  to  the  holders  of 
old  bonds  in  England  were  neither  "issued'*  nor 
''offered  for  sulMcription "  in  England  within  the 
meaning  of  sect'on  82,  8ub-8>'orion  1  (b)  (i.)  (ii.)  of 
the  Stamp  Ac*",  1891.— Brown  v.  Inland  Kbvbnub 
CoMMissiONEBS,  G,A, ;  84  L.  T.  71. 

24.  Stamp  duty—'*  Marketable  security  ** — *  *  Instrw 
ment  to  bearer  .  .  •  by  means  of  which  stock  "  is 
transferred--Finance  Act,  1899  (62  &  63  V'ict  c.  9), 
ss,  4  (1)  (2),  6. — A  certifioate  for  4  per  cent,  de- 
benture stock  of  a  foreign  riiilway  certified  that  the 
appellant  was  the  owner  of  a  certain  amount  of 
suo^  stock,  and  there  was  indorsed  on  such  certifi- 
cate a  form  of  transfer  signed  by  the  aopellant, 
the  name  of  the  transferee  beins:  left  in  bhmk.  It 
was  admitted  that  such  certificates  with  the  traosfer 
iu  blank  therein  were  by  usage  treated  as  safiicient 
for  the  purpose  of  f  ffectine  the  sale  in  the  stock 
markets  of  the  United  £ingdom  of  the  stock 
r«^ferred  to  therein ;  but  such  stock  was  really 
transferable  only  iu  the  books  of  the  railway 
company  upon  production  of  such  certificate.  The 
d«benture  stock  wai  share  capital  of  the  railway 
company,  enabling  the  holder  ^o  vote  at  the  election 
of  durectors,  but  it  was  secured  or  preferred  under 
a  trust  deed  which  enabled  the  holders  of  the  de- 
benture stodi:,  if  tbe  interest  on  their  stock  was  not 
duly  paid,  to  take  the  management  of  the  railway 
out  of  the  hands  of  the  directors  and  vest  it  in  a 
finance  committee  elected  by  themselves. 

Held,  that  the  certifioate  as  indorsed  was  a 
marketable  security  witbin  seotion  4  (1)  of  th«4 
Finance  Act,  1899.— NoAKKS  v.  Inland  Hevenus 
Commissioners,  Q,B,D.  ;  83  L.  T.  714. 

25.  Stamp  duty—**  Property f**  interest  in—Sale  of 
benefit  of  contract — Agreement  with  regard  to  land 
situate  out  of  United  Kingdom — Property  tiot  situate 
out  of  the  United  Kingdom — Stamp  Act,  1891  (54 
&  55  Vict.  c.  39),  «.  69,  sub-section  1  — By  a  contract 
dated  the  25th  cf  January.  1899,  a  foreismer 
resident  in  Boumania  undertook  to  transfer  to  F.  or 
his  nominees  a  cerraia  quantity  of  land,  suitable  for 
the  erection  of  a  su^rar  factory,  to  be  situated  in  a 
certain  locality  in  Boumania,  but  the  exact  situa- 
tion of  which  was  to  be  selected  by  F.  or  his 
nominees;  he  further  undertook  to  procure  a 
certain  quantity  of  land  in  th<)  same  locality,  and 
to  cultivate  thereon  in  a  certain  manner  beetroot, 
which  he  was  to  supply  for  the  purposes  of  the 
sugar  factory  at  fixed  prices. 

By  an  agreement  under  seal  dated  the  14th  of 
April,  1899,  made  in  Bagland,  th^  benefit  of  the 
contract  of  the  25th  of  January,  1899,  was  sold  to 
an  BogUsh  company. 

Held,  that  the  benefit  of  the  contra'st  of  the  25th 
of  January,  1899,  was  **  property "  witbin  the 
meaning  of  section  59,  sub- section  1,  of  the  Stamp 
Act,  1891,  and  that  it  was  not  within  the  exception 
therein  contained  as  beinic  ''property  locally 
situate  out  of  the  United  Kingdom  " ;  aod  that  an 
ad  valorem  duty  was  therefore  payable  on  th« 
egreemenn  of  the  14t.h  of  April,  1889.— Danubian 
SuoAB  Factobies  (Limited)  v.  Inland  Bevenub 
Commissioners.,  C.A.;  [1901]  1  Q.  B.  245;  70 
L.  J.  Q.  B.  211;  84  L.  T.  101. 

26.  Stamp  duty — Raihoay  company— Increase  of 
nominal  share  capital — Conversion  of  stock — Stamp 
Act,  1891  (54  &55  Vict.  c.  39).  s.  113.— The  Midland 
Bail  way  Co.,  in  pursuance  of  a  special  Act,  con- 
verted certain  rent-charge  stock  and  certain  prefer- 
ence stock  into  stock  of  an  increased  nominal 
amount  chargeable  with  interest  at  a  correspond- 
ingly lower  rate,  and  converted  their  ordinary  stocK 
into  preferred  and  dtf»ried   ordinary  stock,  the 
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nominal  amount  of  both  the  pnfeired  and  deferred 
stock  being  the  same  as  the  nominal  amount  of  the 
original  ordinary  stock. 

Held,  that  the  inoreafle  in  the  nomioal  amount  of 
the  stock  of  the  oomp«ny  was  an  "  increase  of  the 
amount  of  nominal  share  capital"  within  the  mean- 
ing of  section  113  of  the  Stamp  Act,  1891. 

Judgment  of  Bidley  and  Darling,  JJ.  (ante, 
p.  138,  [1900]  2  Q.  B.  353).  affirmed.--ATTO^EY- 
Genebal  r.  Midlaxd  Railway  Co.,  C.A.,  243: 
[1901]  1  Q  B.  220 ;  70  L.  J.  Q.  B.  254 ;  84  L.  T.  15. 

27.  Stamp  duty— Settlemeiit— Instrument  of  ap- 
poiniment—Stamp  Act,  1891  (54  &  55  Vict  c  39),  «. 
6,  sub-sections  1,  2;  First  Schedule,  *' Settlement" — 
Exemption.— By  »  de^-d  of  settlement  daied  the  26th 
of  June,  1895,  the  settlor  granted  to  trustees  certain 
fuods,  and  by  a  deed  dated  the  12th  of  December, 
1896,  certain  other  funds,  upon  trust  for  his  five 
children,  but  so  nevertheless  that  the  share  of  each 
child  should  be  held  by  the  trustees  upon  trust  to 
pay  the  income  thereof  to  such  child  during  his  or 
her  hfe,  and  after  his  or  her  death  upon  trust  for 
such  one  or  more  of  the  others  as  such  cbild  should 
by  will  appoint,  and  in  default  of  appointment  for 
the  othfcr  ctiildren  in  equal  shares.  It  was  further 
provided  in  the  deed  that  the  tru%tees  should  have 
power,  on  or  subeequent  to  the  marriage  of  any  of 
the  children,  to  revoke  the  trmta  of  the  settlement 
and  to  declare,  as  th«»y  thought  fit,  new  trusts  by 
way  of  resettlement  for  the  banefit  of  such  chUd,  or 
any  wifa  or  husband  of  such  child,  or  luoh  child's 
children  or  remoter  issue,  or  tte  next-of-kin  cf 
such  child,  but  not  in  favour  of  any  other  person  or 
peisons,  and  to  transfer  the  f  ands  to  the  trusteei  of 
such  resettlement.  These  deeds  were  stamped  with 
ad  valorem  duty  as  settlements. 

By  two  dee^  both  dated  the  lOfch  of  April,  1899, 
the  trustees  of  the  8«»ttlement4  of  the  26th  of  Jun«, 

1895,  and  the  12th  of  December,  1896,  revoked  the 
trusts  of  those  settlements  so  far  as  th#»y  concerned 
the  share  of  C.  B.  H.  B.,  one  of  the  children,  who 
was  then  about  to  be  married,  and  declared  that 
such  share  should,  from  and  after  tbe  solnmnizalion 
of  the  mtended  marriage,  be  >-eld  upon  trust  to  p*y 
the  mcome  thereof  to  C.  B.  H  B.  during  bis  life, 
and  after  his  decease  to  transfer  such  share  to  the 
tnwtees  of  the  marriage  Sfcttlement  of  C.  E.  H.  B., 
to  be  held  by  them  upon  the  trusts  declared  in  toe 
mamage  settlement.  Each  of  these  deeds  were 
stamped  with  a  duty  of  ten  shllings. 

By  the  marriage  settlement,  a  deed  of  even  date 
with  the  two  last-mentioned  d^'eds.  it  was  provided 
toat  after  the  death  of  C.  B.  H.  B.  the  trustees  of 
the  settlement  should  stand  possessed  of  his  i»haTe 
of  the  funds  comprised  in  the  settlements  of  the 
26th  of  June,  1895,  and  the  12th  of  December, 

1896,  upon  the  trusts  of  the  settlement,  which  were, 
as  regards  the  husband's  fund,  to  pay  the  income  to 
ttie  intended  wife  during  her  life,  and  afttr  her 
death  upon  trust  for  the  children  or  remoter  ismie 

J  ^^^i^ded  marriage  as  the  intending  husband 
and  wife  jointly,  or  the  survivor  of  them,  should 
appoint,  and  in  default  of  appointment  in  trust  for 
tne  children  in  equal  shares. 

Held,  that  the  marriage  settlement  was  not  as 
regards  the  share  of  C.  E.  H.  B.  in  the  funds  com- 
prised m  the  settlements  of  the  26th  of  June,  1895, 
and  the  12th  of  December,  1896,  exempt  from  the 
payment  of  settlement  duty,  either  under  the 
exemption  imder  the  heading  **  Settlement "  in  the 
schedule  to  the  Stamp  Act,  1891,  or  under  section 
106,  sub-sections  1  or  2,  of  th«  Act—HAMiLTON- 
BussBLL  v.  Inland  Bevenue  Commissioners, 
K.B.D.  669 ;  [19011  2  K.  B.  342;  70  L.  J.  K.  B. 
71o;  84L.  T.  716. 


INSUBANCE:— 

1.  Bullion — Seizure  by  govemmerd  of  aaunSi 
country — Suhsequent  declaration  of  ufar — Insurana  of 
property  of  enemy, — Gold  bullion,  the  property  of  a 
company  registered  and  carrying  on  business  in  tbe 
Transvaal,  was  insured  at  Lloyd's  during  trssm 
irom  the  Transvaal  to  the  United  Kingdom  bfi 
policy  which  covered  the  usual  riaks  of  cspton 
and  detention.  The  gold,  while  in  traonit,  wm 
seized  on  the  2 ad  of  October  by  the  order  of  tht 
Transvaal  Government.  At  thttt  date  negoti«tiOBS 
were  proceeding  between  this  oountry  and  tb^ 
Transvaal  whic^  might  r^'sult  in  war.  Ou  the  9di 
of  October  the  Transvaal  Govemmeat  addreoed  i& 
ultimatum  to  the  BritiHh  Qovemment  and  dedtfsd 
war  on  the  11th  of  October.  In  an  aotion  as 
the  policy,  it  having  been  agreed  that  the  am 
was  to  b4  dealt  with  as  if  the  war  was  over. 

Held,  by  A.  L.  Snith,  M.b..  and  Bomf»r,  LJ., 
Yaughau  Williams,  L.J.,  dlssoutiog,  that  it  wsfoot 
contrary  to  public  policy  to  allow  the  contract  of 
insurance  to  be  enforced,  and  that  the  tmdsr- 
writers  were  liable. 

Judgment  of  Iklathew,  J.  (48  W.  B  619.  [1900] 
2  Q.  B.  339),  affirmed.— Driefohtein  Consoli- 
dated BCiNBS  V.  Janson,  (7.i4.,  660 ;  [1901]  2  E.  B. 
419. 

2 .  Life — Life  assurance  company — Grant  of  anwU- 
ties  in  connection  with  tea  dealing  business— Lift 
Assurance  Companies  Act,  1870  (33  &  34  Vid,  e.61), 
ss,  2,  3. — N.  &  Co.,  tea  dealers,  in  order  to  prooMite 
the  sale  of  thfir  tea,  offered  to  every  womaa  wbo 
should  have  become  a  widow  since  CHiristmas,  IS97, 
ftnd  who  sinc^  that  date  should  have  purchased  doC 
l^s  than  a  specifi^^d  quantity  of  tea  per  week  for 
the  la^t  five  consecutive  weeks  previously  to  her 
becoming  a  widow,  a  pension  pay<*Hle  as  longM 
she  remained  a  widow,  and  they  offered  asimiltt 
peosion  to  every  woman  who  b-tcame  a  wido« 
previously  to  Christmas,  1897,  or  previously  to  her 
commencing:  to  purchase  N.  &  Co.*a  tea,  pronded 
she  should  have  purchased  a  specified  quautity  of 
tea  per  w^-ek  for  ten  years.  Cards  were  issaed  to 
women  who  desired  to  qualify  for  a  pension  it  s 
churge  of  Id.  The  holder  of  a  card  entered  the 
purchases  of  tea  made  by  her,  and  the  entries  wen 
checked  from  time  to  time  by  N.  &  Oo.'s  maosg-r. 
Beoords  of  the  uurch  *%m  were  also  k**pt  in  N.  &  Oo.'i 
books.  By  a  trust  d-ed  N.  &  Co.  undertook  to  p*J 
to  trustees  a  proportion  of  their  profits  for  the  pur- 
pose of  forming  a  fund  for  the  payment  of  tha 
pension. 

Held,  upon  these  facts,  that  ju4  ices  were  jaitift«d 
in  finding  that  N.  &  Co.  carried  on  the  basia»sof 
*'  granting  annuities  upon  human  life,'*  and  weni 
life  assurance  company  within  the  meaning  of  the 
Li'e  Assurance  Coonpanies  Act,  1870. — Nelsov  i. 
BOABD  OF  Teade,  K.B.D.,  690;  84  L.  T.  565. 

3.  Marine — "  Actual  collision  with  another  vessd 
— Fouling  anchor  in  bed  of  river  attached  to  sMp^ 
Liability  of  insurance  corporation  under  |w/icy.— An 
insurance  of  a  tug  agtiost  damage  arising  froa 
actual  collision  with  another  vessel,  wharf,  IIl^o^ 
iog,  pier,  or  similar  structure," 

Held  to  cover  damage  caused  to  the  tug ^7 
striking  upon  an  anchor  in  the  bed  of  the  river 
attached  by  a  length  of  chain  to  a  vqsmL- 
Maegetts  v.  Ocean  Accident  Cobporitios. 
K.B.D.,  669;  70  L.  J.  K.  B.  762. 

4.  Marine— *' Advances** — Security  of  freig^l" 
Freight  payable  pro  rata — Insurance  against  Mai  lei> 
only — Construction  of  policy. — Tue  mastv  of  •* 
Italian  ship  at  Pensacola  obtained  from  th« 
plaintiffs  an  advance  for  disbursements,  giviiV  ^ 
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•f oority  a  dooamoDt  by  whioh  he  promised  to  pay 
£760  ten  days  after  the  arrival  of  the  ship  at 
Sjuthampton,  and  pledged  the  sbipand  her  freight. 
The  plain! ifib  effected  an  insatanoe  with  the  defend- 
ants npon  *'  advances  valued  £775  *'  from  Pensaoola 
to  Southampton,  and  expressed  to  be  '*free  of  all 
average.'*  The  ship  was  lost  at  the  Azores  but  the 
cargo  was  saved,  and  by  Italian  law,  subject  to 
which  the  contract  of  affireightment  was  made, 
£790  freight  pro  rata  was  paid. 

Held,  that  as  there  had  not  been  a  total  loss  of 
the  freight,  and  then^fore  not  a  total  loss  of  the 
charge  on  freight,  the  plain tiffd  could  not  recover 
on  the  policy. — ^Pbioe  v.  MARiriMa  Insubakce  Co., 
C.A.,  645;  [1901]  2  K.  B.  412;  70  L.  J.  K.  B. 
780. 

6,  Marine — Oeneral  average — Ship  and  cargo 
htlmigivg  to  same  owner — Sacrifice  ff  mast — Liability 
of  undtrvrriiers  on  cargo, — In  the  case  of  an  action 
on  a  pohcy  of  marine  insurance  on  the  cargo  of  a 
ship  to  recover  a  general  average  loss  incurred  by 
the  cutting  away  of  the  mainmast  under  circum- 
stances constituting  a  general  average  sacrifice,  the 
fact  that  tbe  vessel  and  the  cargo  both  belonged  to 
the  plaintiffs  is  no  defence  to  ^e  action. 

The  BHgella,  [1898]  P.  189.  41  W.  B.  Dig.  92. 
d^'ssented  from. —  Montoombbie  v.  Indemnity 
Mutual  Marine  Insurance  Co  ,  Q,B  D ,  221 ; 
[1901]  1  Q.  B.  147 ;  70  L.  J.  Q.  B.  45;  84  L.  T. 
57. 

6.  Marine —8  hip^Valued  policy  ^Salvage  and 
general  average  contribution — Beat  value  of  ship — 
Liability  of  underwriters, — A  ship  was  insured  by  a 
policy  for  £33,000,  and  was  valued  in  the  policy  at 
£33 .  000.  D  iiring  the  currency  of  the  policy  s  «lvage 
f  ervioes  were  rendered  and  general  average  expenses 
were  incurred.  For  the  purpose  of  the  salvage 
award,  and  in  making  up  an  averag"^  stat  m*'nt, 
the  value  of  the  ship  was  taken  to  be  £40.000. 

Held,  that  the  underwriters  ou  the  policy  were 
only  bable  to  pay  to  the  owners  33-40ths  of  tbe 
amount  due  from  the  snip  for  salvage  and  genmul 
average.—  Balmoral  Steamship  Co.  v.  Marten, 
Q,B.D.,  137;  [1900]  2  Q.  B.  748;  83  L.  T.  282. 

7.  Marine—  War  risks — Blockade  of  port  o/destina^ 
tumShip  returning  to  port  of  loading — Liability  of 
underwriter  for  expenses,— The  plaindffi  effected  a 
policy  of  insurance  with  tbe  defendants  upon  810 
bags  of  rice  by  a  vessel  from  Liverpool  to  any 
port  in  Gub«.  The  policy  was  expressed  to  be 
against  "  all  consequences  of  .  .  •  hostilities  or 
warhke  operations."  The  vessel  sailed  from  Liver- 
pool to  Havana,  and  in  the  course  of  the  voyage 
war  was  declared,  and  hostilities  b«*gun  between 
the  ITciited  States  and  Spain,  and  Havana  was 
blockaded.  Oa  learning  this  at  a  port  of  call  the 
master,  under  powers  conferred  on  him  by  the  bill 
of  lading,  refused  to  proof'ed  witb  the  voyage,  and 
returned  to  liverpooL  Toe  plaint  ffi  paid  the 
f  eight  and  incurred  other  expenses. 

Held,  that  the  defendants  were  not  li  ftble  on  the 
policy  as  the  plaintiff«'  loss  was  due  to  a  proper 
exercise  by  the  master  of  his  discretion  — Nickels 
V.  London  General  Insurance  Co.,  Q.B.V  ;  70 
L.  J.  Q.  B.  29. 

See  also  Sale  of  Goods,  2. 

JOINT  TENANCY  :— 

Settlement — Trustees —  Tenancy  in  common — Assign^ 
merit — Commensurate  estates,  legal  and  equitable— 
Merger,— A.  leasehold  property  settled  by  a  testator 
on  his  two  daughters  in  equal  shares  as  tenants  iu 
common  wa^,  at  their  request,  assigned  by  the 
trustee  to  them  as  joint  tenants  for  the  residue  of 


the  lease,  they  entering  into  a  joint  covenant  with 
him  to  pay  &e  rent,  &c ,  and  to  indemnify  him. 
One  of  th<i  daughters  having  died. 

Held,  tbat  the  assigament  created  a  joiattenancy, 
the  original  tenancy  in  common  not  raising  a  pre- 
sumption agaiost  the  merger  of  the  i-quitable 
estate  of  such  tenancy  in  common  in  tbe  legal 
estate;  the  entirety,  therefore,  belonged  to  the 
surviving  daughter. 

The  ruJe  that  one  person  cannot  be  trustee  for 
himself  {Selby  v.  Alston,  3  Yes.  339)  applies  also  to 
a  caae  of  two  or  more  absolute  owners. — Selous, 
Re,  Thomson  v.  Selous,  Ch,D.  Farwell,  J,,  440 ; 
[1901]  1  Oh.  921 ;  70  L.  J.  Oh.  402 ;  84  L.  T.  318. 

Seo  also  Will,  29. 

JUSTICES  :- 

1.  Oertiora^i— CV>"^rmiV*^  authority ^  order  of-^ 
Justices  —  Disqualification — Bias,  liktWiood  of — 
Toe  Oorporation  of  Sunderland  having,  for  the 
purpose  of  a  street  improyement,  purchased  certain 
premises  licensed  for  the  sale  of  intoxicating  liquors, 
an  agreement  was  entered  into  between  the  cor- 
poration and  a  brewery  company,  by  whioh  the 
company  agreed  to  pay  to  the  corporation  a  sum  of 
money  in  the  event  of  a  licence  being  granted  to 
the  company  for  the  sale  of  intoxicatiDg  liquors  on 
certain  premises  belonging  to  them,  and  the^  cor- 
poration agreed  to  dose  the  before-mentioned 
Hoensed  premises,  and  not  to  make,  or  allow  to  be 
made,  any  application  for  a  renewal  of  the  licence 
in  respf  ct  of  tuem.  Certain  justices  for  the  borough, 
who  were  also  members  of  tue  borough  council,  had 
taken  an  active  part  in  the  ooundl  in  support  of  the 
proposal  tiiat  the  before-mentioned  agreement 
should  be  entered  into  by  the  corporation.  These 
justices  subsequently  sat  on  the  hearing  of  an 
application  to  the  lioansing  committee  on  behalf  of 
the  brewery  company  for  a  licence  in  respect  of 
their  before- mentioned  premises,  which  was 
granted.  On  the  application  to  the  confirming 
Muthority  under  the  Licensing  Act,  1872,  for  a  con- 
firmation of  the  grant  of  the  liceoce,  the  same 
justices  again  sat  to  hear  the  application,  which 
was  granted.  A  rule  nisi  having  been  obcained  for 
a  certiorari  to  bring  up  and  quash  the  order  of  the 
confirming  authority  on  the  ground  of  bias  on  tbA 
part  of  the  before-mentioned  justices,  the  Dmsionul 
Court  disdiarged  the  rule  on  the  authori^  of  Reg. 
Y.  Stockport  Justices,  60  J.  P.  552. 

Held,  that  a  certiorari  would  lie  to  bring  up  the 
order  of  the  oonfirming  authority ;  and  that,  th»re 
being  a  real  likelihood  of  bias  on  the  part  of  tbH 
justices,  the  writ  ought  to  be  issued.  Tq<«  app-nl 
was  therefore  allowed.— Rex  v.  Sunderland 
JUSTI0E8,  G,A. ;  [1901]  2KB.  357. 

2.  Justices'  clerk— Power  to  appoint— Payment  if 
salary — Fines  and  fees  payable  to  county  treasurer — 
Borough  without  separate  commission  of  tlie  peace- 
Justices'  Clerks  Act,  1877  (40  &  41  Vict  c.  43).  s  5 
^Municipal  Corporations  Act,  1882  (45  &  46  Vict, 
c.  50),  ss,  154,  159.— Courts  of  petty  sessions  cau- 
not  be  held  for  a  borough  without  a  se^iarate  com- 
mission of  the  peace  except  as  oarts  for  the  petty 
sessional  division  in  whica  the  borough  is  situate. 

A  separate  clerk  cannot  be  appointed  by  the 
justices  usually  acting  in  a  borough  in  whioh  petty 
sessions  are  so  held,  but  the  justices  of  the  patty 
sessional  division  may  appoint  a  separate  dark  iu 
resp*'Ct  of  each  place  appointed  for  holdmig  petty 
sniisions  in  tbe  division,  under  section  5  of  the 
Justices'  01«jrks  Act,  1877. 

The  salary  of  every  derk  so  appointed  is  payable 
by  the  county  council;  and  the  unappropriated 
fines  and  fees  must  be  paid  to  the  county  treasurer. 
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— HUNTINGDOJr     COBPOKATION     V,      HUNTINQDON 

County  Council,  K.B,D.  ;  [1901]  2  K.  B.  257  ;  70 
L.  J.  K.  B.  756. 

3.  Licensing  law — Conviction — Continuing  offence 
— Averment  of  commission  of  offence  on  different  days. 
— ^Motion  tx  parte,  on  behalf  of  B,.  ihe  licensed 
occupier  of  a  publio-honse,  for  a  certiorari  to  briog 
np  to  be  quashed  a  conviction  of  the  said  B.  for 
having,  on  the  26th,  28eh,  29th  and  3l8t  days  of 
January,  and  the  1st,  4th,  5th  and  6th  days  of 
February,  1901,  permitted  his  premises  to  be  used 
as  a  brotbel,  contrary  to  section  15  of  the  Lioensinfi^ 
Act,  1872.  Tae  objection  to  the  conviction  was 
that  it  was  bad  on  the  face  of  it  as  being  one  con- 
viction for  eight  separate  offences  committed  upon 
eight  separate  and  discontinuous  days,  whereas 
section  10  of  the  Summary  Jurisdiction  Act,  1848, 
provides  that  every  iaformation  '*  shall  be  for  one 
offence  only  and  not  for  two  or  more  offences.*' 

^  Held,  that,  notwithstanding  that  the  days  men- 
tioned ia  the  conviction  were  not  continuous,  the 
offence  stated  was  one  continuing  offence,  and  that 
the  conviction  was  good. — Burnby,  Ex  parte, 
K.B,D, ;  [1901]  2  K.  B.  458 ;  70  L.  J.  K.  B.  739. 

4.  Unsound  meat — Exposure  of  for  sale — Aiding 
and  abetting  exposure — Ifegligence — Sufficiency  for 
conviction — Summary  Jurisdiction  Act,  1848  (11  &  12 
Vict.  c.  43),  s.  5--Public  BeaUh  Act,  1875  (38  &  39 
Vict^c  55).  s,  117. — Negligence  on  the  pdrc  of  •• 
veterinary  surgeon  in  making  an  examination  and 
giving  a  certificate  that  meat  which  is  in  fact 
unsound  is  sound  and  healthy  is  not  of  itself 
sufficient  to  justify  a  conviction  against  the 
veterinary  surgeon  for  aiding  and  abetting  the 
exposing  of  the  unsound  meat  for  sale  although 
such  negligence  in  fact  causes  the  exposure  of  the 
meat.'—GALLOW  v.  Tillstonb,  Q  B.D.  :  83  L.  T. 
411. 

See  also  Married  Woman,  4-6. 

LANDLORD  and  TENANT  :— 

1.  Agricultural  holding — Compensation  for  im- 
provements—Retrospective effect  of  atatute—Agricul- 
tural  IJoldinga  {Scotland)  Act,  1883  (46  &  47  Vict. 
c.  62) — Market  Oardeners  Compensation  {Scotland) 
Act,  1897  (60  &  61  Vict.  c.  22;,  s.  4.— The  Markeo 
Gardeners  Compensation  (Scotland)  Act,  1897,  is 
not  r«ttrospective,  and  does  not  entitle  tenants 
under  leases  current  at  the  commencement  of  the 
Act  to  compensation  in  respect  of  market  garden 
improvements  executed  prior  to  the  comoiencement 
of  the  Act. 

Decision  of  Court  of  Sescioo,  [1900]  2  P. 
1140.— -Smith  v.  Callander,  ILL.;  [I90i]  A.  C. 
297  ;  70  L.  J.  P.  C.  53 ;  84  L.  T.  801. 

2.  Distraint  of  patented  article— 'Sale'-2  &  3  Will,  db 
Mary,  c.  5.  s.  1 — Patents,  Designs,  and  Trade-Marks 
Ad,  1883  (46  &  47  Vict.  c.  bl),  s.  16— Infringement 
of  patent— Lf junction. — A  patentee's  right  is  oistinct 
from  the  rignt  of  property  in  a  chattel. 

On  a  sale  by  a  landlord  under  a  distres*,  a 
purchaser  only  acquires  such  a  chattel  mcerest  as 
tbe  landlord  could  and  did  seize. 

It  is  essential  to  a  distress  that  the  property 
distrained  should  be  capable  of  physical  possession. 

A  patent  right  is  not  a  chose  in  possession.  A 
cJiose  in  action  is  iucapable  of  manual  seizare. — 
Bkitish  Mutoscope.  &o.,  Cj.  v.  Hombk,  Ch.D, 
Farwelt,  J.,211\  [1901]  1  Ch.  671;  70  L.  J. 
Oh.  279 ;  84  L.  T.  26. 

3.  Fixtures — Removahle  fixtures— Fruit  trees — 
Glasshouses — Compensation — Agricultural  Holdings 
{England)  Act,  1883  (46  &  47  Vict.  c.  61),  ss.  3,  34, 


64,  55,  60 — Market  Gardeners  Compensation  id. 
1895  (58  &  59  Vict.  27),  ss.  3,  4,  6.— Where  a  msite 
gardener  has  erected  glasshouses  for  the  pozpoM 
of  his  trade  he  may,  in  the  absence  of  a  covensntB 
his  lease  to  the  contrary,  remove  them  as  tndt 
fixtures  at  the  end  of  his  tenancy. 

Where  a  clause  in  a  lease  gives  power  to  flu 
tenant  to  convert  meadow-land  into  an  ordurd, 
such  a  clauie  constitutes  the  consent  in  writing  o< 
the  landlord  required  by  section  3  of  tbe  Agiunl- 
tural  Holdings  (England)  Act,  1883,  and  entitk 
the  tenant  to  chum  compensation  for  orehard  trea 
planted  by  him. 

If  the  said  Act  is  excluded  by  the  leass,  toch 
exclusion  is  good  as  regards  section  34  of  the  Act, 
and  is  not,  to  that  extent,  hit  by  section  55. 

Section  4  of  the  Market  Gardeners  Oompenssiicn 
Act,  1895,  gives  no  right  to  ompAnsation  except 
in  respect  of  improvements  made  aft^sr  the  Act.- 
Mears  v.  Callsndeb,  Ck.D.  Cozens -Hardy,  /., 
584 ;  70  L.  J.  Ch.  621 ;  84  L.  T.  618. 

4.  Lease,  construction  of— Covenant  to  pay  taxes,  ^ 
— Under  a  demise  of  premises  for  sixteen  yean  the 
lessee  coveoanted  that  he  would  ''pay  and  dii- 
charge  all  taxes,  rates,  including  sewers  and  msiii 
drainage  assessments,  and  impititions  wbatsoerer 
which  now  are,  or  which  at  any  tune  or  times  hoe- 
after  may  during  the  oontinuanoe  of  the  said  torn 
hereby  granted,  be  taxed  or  rated,  assessed,  charged 
or  imposed  upon  or  in  respect  of  the  said  pramiiei 
or  any  part  thereof,  on  the  landlord,  tenant,  or 
occupier  of  the  same  premisee  by  authority  of 
Parliament  or  otherwise  howsoever  (landlord*! 
property  tax  and  ti(he  only  excepted)."  Tbece 
was  no  covenant  to  repair  on  either  side. 

Held,  that  expenses  incurred  by  the  landlord  is 
complying  with  a  notice  of  the  sanitary  inspector  to 
abate  a  nuisance  by  the  execution  of  struotonl 
alterations  on  tbe  premises  were  not  expensei 
which  he  was  entitled  to  charge  to  the  leasee  under 
the  covenant.—FouLaEB  v.  Ardino,  K.B.D.,  442; 
[1901]  2  K.  B.  151 ;  70  L.  J.  K.  B.  580 ;  84  L.  T. 
467. 

5.  Lease  to  company  of  public-house— Condition  ftw 
re-entry  on  liquidation — Forfeiture — CnderUssee— 
Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41).  s.  14- 
Convei/ancmg  Act,  1892  (55  &  56  Vict,  c  13).  s.  4- 
Waiver. — A  voluntary  winding  up  by  m  s  »lvnt 
company  for  the  purpose  of  amalgainating  wits 
acotder  company  works  a  forfeiture  unler  a  con- 
dition for  re-entry  on  liquidation. 

Da  forfeiture  of  the  head  lease  the  court  hsi 
power,  UQder  section  4  of  the  Conveyandog  Act, 
1892,  m  granting  relief  to  an  underlessee,  to  vary 
(even  by  way  of  increase)  the  amount  of  rent 
reserved  by  the  underlt-s  ee,  and  will  direct  in 
inquiry  for  that  purpose. 

Decision  of  Kekewich,  J.  (48  W.  R.  443).  affirmed. 
— EWART  V.  Frykb,  C.A.,  145;  [1901]  1  Ch.  499; 
70  L.  J.  Ch.  138  ;  83  L.  T.  551. 

6.  Lease— Lease  of  house — CoUatercd  warranty  a 
to  condition  of  drainage — RigM  of  action  /or  breach  of 
warranty. — An  action  lies  for  breach  of  a  ooUatsnl 
warranty,  on  the  granting  of  a  lease  of  a  house, 
that  the  drainage  is  in  good  ondition.— Dk 
Lasalle  v.  Guilford,  C.A.,  467  ;  [1901]  2  K.  B. 
215 ;  70  L.  J.  Ca.  533 ;  84  L.  T.  549. 

7.  Lease— Lease  of  theatre — Covenant  not  to  assign 
— Grant  of  right  to  suvply  refreshments — Brea/ch  of 
covenant. — The  lessee  oi  a  theatre  oovaoanted  **  vA 
to  assign,  demise,  or  otherwise  part  with  tiis 
indenture'*  of  lease,  "or  any  esti^  or  intsRst 
therein,"  without  the  licence  of  the  lenor.    Sabie- 
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quently  the  lessee  granted  to  a  third  person  the 
free  and  exclnsive  iicence  and  right  to  use  the 
lefreehment  rooms  and  hars  in  the  theatre. 

Held,  that  the  lessee  had  not  assigned  any  estate 
or  interest  in  the  premises  so  as  to  give  rise  to  any 
breaoh  of  his  covenant. 

Decision  of  Kekewicb,  J.  (48  W.  R.  360),  affirmed. 
Daly  v.  Edwabdks,  0,A,^  244 ;  83  L.  T.  548. 

8.  L&ue — Surrender — Poeiesston  of  old  lease  and 
counterpart. — Where  a  lease  is  surrendered  and  a  new 
lease  for  the  same  property  is  granted,  the  lessor 
cannot  require  the  lessee  to  hana  tlie  old  lease  over 
to  him,  nor  can  the  lessee  demand  possession  of  the 
counterpart  of  the  old  lease.— Knioht  v.  Williams, 
Ch.D.  CozenS'Eardy,  J,,  427;  [1901]  1  Ch.  256;  70 
L.  J.  Ch.  92 ;  83  L.  T.  730. 

9.  Lease — Underlease — Covenant  hy  suh-Ussee  on 
obtaining  extension  from  freeholder  to  grant  new  lease 
— Covenant  running  with  land — Perpetuity — 32  lien. 
8,  c.  34,  8,  2. — A  covenant  by  au  underlessee  to 
grant  a  new  lease  on  obtaining  an  extension  from 
the  freeholder  is  not  strictly  a  covenant  runniug 
with  the  land,  and  is  not  an  exception  from  the 
rule  against  perpetuities. 

The  statute  32  Hen.  8.  c.  34.  s.  2,  applies  to  a 
reversion  which  is  vested  in  the  covenantor  at  the 
time  he  enters  into  the  covenant. 

Held,  that  a  person  who  was  an  assignee  of  an 
uoderlessee,  and  who  had  acquired  a  new  lease  from 
the  freeholder,  was  not  bound  by  the  covenant  to 
grant  a  new  lease  entered  into  by  the  underlessee 
— MULLBB  v.  Tbaffobd,  Ch.D.  Far  well,  J.,  132 ; 
[1901]  1  Ch.  54;  70  L.  J.  Ch.  72. 

10.  Licence  —  Revocation  —  Notice  —  Agreement  — 
Advertising  station — Tenancy  from  year  to  year, — 
By  an  agreement  in  writiog  the  defendant  a^^reed 
to  let  the  plaintiff  erect  a  hoarding  upon  ihe  fore- 
court of  a  cottage  and  to  allow  him  the  use  of  h 
C^ble  end  for  a  bill-postiog  station  at  a  yearly 
rent  payable  on  the  usual  quarter-days  from  the 
then  ensuing  quarter-day. 

Held,  tbac  tuis  was  not  a  tenancy  from  year  to 
year,  but  a  licence  revocable  at  will  on  reasonable 
uotice,  and  ttiat  a  quarter's  notice  termioating  at 
the  end  of  a  year  of  the  currency  of  the  agreement 
•was  a  reasonable  notice. — Wilson  v.  Tavenbb, 
Ch.D,  Joyce,  J, ;  [1901]  1  Ca.  578  ;  70  L.  J.  Cti. 
263  ;  84  L.  T.  48. 

11.  Mortgagor  in  possession — Breach  of  covenant  hu 
lessee — Ejectmtnt — Judicature  Act,  1873  (36  &  37 
Vici.  c.  66),  s,  25,  sub-section  5— Conveyancing  Act, 
1881,  s.  10. — A  mortgagor  in  possession  ot  land 
subject  to  a  lease  U  not  entitled,  by  section  25,  sub- 
section 0,  of  the  Judicature  Act,  1873,  to  sue  for 
re-entry  on  breach  of  covenants  by  toe  lessee. — 
Matthews  v.  Usher,  C.A„  40 ;  [1900]  2  Q.  B.  635 ; 
69  L.  J.  Q,  B.  856;  83  L.  T.  353. 

12.  Parol  agreement  to  rent  furnished  Jl'it—Pay- 
merit  of  one  week^s  rent  in  advance —Before  entry 
defendant  repudiates  agreement —Part  performance — 
Statute  of  Frauds  (29  Car.  2,  c.  3),  «.  4.— The 
defendant  verbally  agreed  to  hire  the  plamtifiTs  fla*: 
for  thirteen  weeks  at  £4  10.«.  a  week,  and  paid  the 
first  week's  rent  in  advance,  but  in  fact  never  took 
possession. 

Held,  in  an  action  to  recover  rent  for  the  full 
period,  that  the  payment  of  one  week's  rent  in 
advance  on  a  parol  agreement  was  not  such  a  part 
performance  as  woula  take  the  caie  out  of  the  4th 
section  of  the  Statute  of  Frauds,  and  that  the  action 
could  not  be  maintained. — Thubsby  v.  Eccles, 
Q.B.D.,  281 ;  70  L.  J.  a  B.  91. 

See  also  Bankraptoy,  14-16 ;  Company,  36. 


LANDS  CLAUSES  ACTS  :— 

1.  Charity — Compulsory  purchase  of  lands — Pay- 
ment into  court --Costs  of  investment — Lands  Clauses 
Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  ss.  69,  76, 
80. — Where  a  corporation  acquired,  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation  Act, 
1845„  c9mpulsory  powers  for  the  purchase  of  lands 
owned  by  a  charity — the  legal  estate  in  the  lands 
being  vested  in  the  official  trustee — and  after  arbi- 
tratioa  deposited  the  purchase-money  in  court. 

Held,  that  the  corporation  must  pay  the  coats  of 
the  investment  of  the  purchase-money. — Leeds 
Gbammab  School,  Re,  Ch,D.  Cozens- Hardy,  J., 
120;  [1901]  1  Ch.  228 ;  70  L.  J.  Ch.  89 ;  83  L.  T. 
499. 

2.  Common — Extinction  of  commonable  rights — 
Land  taken  for  public  underlaid ng —Compensation — 
Apportionment— Macninery  provided  by  Acts — Juris- 
diction of  court — Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  «.  104— /wcZoswrc  of  Land 
Act,  1854  (17  &  18  Vict.  c.  97),  ««.  15,  16,  17.— 
Action  by  a  person  as  commoner  against  committees 
of  commoners  claiming  moneys  in  their  ^  hands 
received  from  a  local  body  as  compensation  for 
extinction  of  commooable  rights.  The  defeadants 
objected  to  the  jurisdiction  of  the  court,  and  de»ired 
to  proceed  under  section  104  of  the  Lands  Clauses 
Act,  1845,  which  empowers  committees  to  apportion 
compensation  moneys  amoog  those  interested, 
sections  15,  16.  and  17  of  the  Inclosura  of  Land 
Act,  1854,  which  empowers  committees,  if  they 
cannot  tati»factoiily  apportion,  to  apply  to  the 
Id  closure  Commissioners  to  call  meeting?  and 
award  compensation  as  therein  set  out,  and  other 
Acts  of  Parliament. 

Held,  that,  machinery  being  provided  by  the 
above  sections  for  the  determination  of  claims,  the 
court  bad  no  jurisdiction  now  to  interfere,  and  that 
the  action  uimc  be  dismissed. — HicnABDS  v.  De 
AViNTON,  ChD.  Ktktwlch,  J.;  84  L.  T.  831. 

3.  Compensation — dtpitnl  moneys — Ecclesiastical 
law  —  A  Implication  of  capital  money  —  Repairs  to 
chancel  —  Parliamentary  costs  —  Jurisdiction .  —  Tfte 
court  has  jurisdicuon  to  order  purchase-money  for 
a  churchyard,  taken  compulsorily  under  statutory 
powers,  to  be  applied  towards  the  repairs  of  the 
chancel  of  the  church,  and  also  towards  payment 
of  the  rector's  Parliamnntary  costs. — London 
County  Council,  Be.  Pennington,  Ex  parte, 
Ch,I).  Kekewich,  J. ;  84  L.  T.  808. 

4.  Compensation  —  InUrest  in  land — Taken  or 
injuriously  affected — Right  of  lessee  of  minerals  to 
sink  pits — Reasonable  approval  of  lessor — Lands 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c.  18),  s. 
68. — The  owner  of  land  on  which  there  was  a 
colliery  demised  by  lease  for  a  term  of  years  the 
colliery,  with  its  buildings,  pits,  andsbafts,  and  also 
the  minerals  in  and  under  the  adjoining  land.  The 
lease  contained  a  proviso  that  tne  lessee  might  at 
any  time  during  the  term,  on  giving  notice,  siuk  a 
pit  or  pits  on  any  patt  of  the  land  the  surface  of 
which  was  not  demised,  but  so  that  the  position  of 
such  pit  or  pits  should  be  subject  to  the  reasonable 
approval  of  the  lessor,  his  heirs  or  assigns.  The 
lessor  afterwards  agreed  to  sell  a  portion  of  the 
surface  to  a  railway  company,  and  the  company 
gave  notice  to  the  lessee  to  treat  in  respect  of  any 
interest  which  he  might  have  in  such  portion.  On 
the  same  day  the  lessee  gave  the  lessor  notice  of  his 
intention  to  sink  a  pit  in  that  portion  of  the  land. 

Held,  that  the  lessee,  uoder  the  proviso  in  the 
lease,  had  an  interest  in  the  land  taken  by  the 
company,  for  the  loss  of  which  he  was  entitled  to 
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oompensation  under  seof  ion  68  of  the  Lands  ClauseB 
GonBolidation  Aot,  1845. 

Deoifiion  of  thn  Divisional  Oonrt  {anUf  p.  29. 
[1900]  2  Q  B.  677)  affirmed.— Masters  ▼.  Great 
Western  Railway  Oo.,  C.-4.,  499;  [1901]  2 
K.  B.  84 ;  70  L.  J.  K  B.  516;  84  L.  T.  615. 

5.  Compulsory  purchase  of  land—  Property  heli  for 
term  to  secure  annuity  for  lives — Cessor  of  term  on 
dropping  of  last  life — AnnuiUtnt  in  possession — 
Reversioner  unknown — Investment  of  pur  chnae-money — 
Lands  Clauses  Consolidation  Act,  1845  (8  &  9  Vict.  c. 
18), «.  79.— By  io denture  dated  the  Ist  of  September, 
1810,  A.  H.  covenanted  to  pay  S.  H.,  his  executors, 
administrators  and  assigns,  daring  the  lives  of  nine 
persons  and  the  hves  and  life  of  the  survivors  and 
survivor  of  them,  an  annuity  of  £100,  and  for  better 
securing  the  annuity  A.  H.  demised  certain  premises 
to  S.  H.  for  the  term  of  200  years  upon  trust,  in 
OAse  default  should  be  made  in  p%yment  of  the 
annuity,  that  S.  H.,  his  fxecutors,  administrators 
and  assigns,  should  out  of  ttie  rents  and  profits,  or 
by  selliuir,  demising,  or  mortgagiog  the  premises, 
raise  sufficient  to  satisfy  the  annuity  and  suffer 
A.  H.,  her  heirs  and  asBign*,  to  receive  the  residue 
of  the  rents  and  profits  for  their  own  use  and 
benefit ;  provided  that,  after  the  termination  of  the 
annuity  by  the  dropping  of  the  i«»t  life,,  the  trusts 
aforesaid  should  ceaie.  Default  was  made  in  the 
payment  of  the  annuity,  and  from  1829  to  1900 
S.  H.  and  h*8  successors  in  title  had  been  in  oon- 
linuoas  receipt  of  tbe  rents  of  the  premises,  and  the 
surplus  over  and  above  the  amount  of  the  annuity 
httd  been  retained  by  the  person  for  tbe  time  being 
entitled  to  tbe  annuity  without  any  claim  on  the 
pare  of  any  revenioner.  Tbe  last  life  dropped  on 
the  31st  of  May,  1895.  In  1900  the  premises  were 
compulsorily  acquired  by  the  London  County 
Council,  who  paid  tbe  purchase-money  into  court. 
Upon  M  petition  by  the  successor  in  title  of  S.  H. 
for  payment  out,  the  court  d<»clined  to  order  the 
fuDd  to  be  p«id  out,  and  directed  it  to  be  in- 
vested and  tbe  dividends  only  to  be  paid  to 
the  petitioofnr  until  the  lapse  of  twdve  years  from 
the  3Ut  of  M-Ay,  1895,  or  furt:her  order. — Harris, 
Re,  London  County  Council,  Ex  parte.  Ch  D, 
Joyce,  J  ;  [1901]  1  Co.  931 ;  70  L.  J.  Ch  432 ; 
84  L.  T.  203. 

6.  Notice  to  treit— Withdrawal  of  notice—Power  to 
give  fresh  notice— Lands  Clauses  Consolidation  Act, 
1846  (8  &  9  Vict.  c.  18),  ss,  18.  92.  123.— Woere 
notice  to  treat  for  the  compulsory  purchase  of  land 
is  given  under  the  Li.ndH  Clauses  Act,  and  such 
notice  is  subsequently  withdrawn,  a  second  notice 
to  treat  may  be  given  in  respect  of  the  sa'jie 
property,  or  a  part  thereof— Ashton  Vale  Iron 
Co.  v.  Bristol  Corporation.  C A-,  295;  [1901] 
1  Ch.  591 ;  70  L.  J.  Cft.  230  ;  83  L.  T.  694. 

7.  Practice— Costs— R.  S.  C7.,  ord.  22,  r.  11— Cost 
of  interim  investment— Lands  Clausei  Consolidation 
Act,  1845,  ss.  70,  80. — Where  money  has  been  paid 
into  court  under  the  Linds  Clauses  Consolidation 
Act,  1845.  and  has  been  invested  in  securities 
authoriz  d  by  E.  H.  C  ,  ord.  22,  r.  17,  the  wuule  of 
the  costs  of  such  investment  must  be  paid  by  the 
promoters  of  the  undertaking  under  section  80  of 
the  said  Act  as  though  »uca  securities  had  b^en 
expres*ly  authorized  by  the  Act. — Gaselee  v, 
London  County  Council.  Ch,D  Buckley,  J.,  372  ; 
[1901]  1  CH.  923;  70  L.  J.  Cb.  441;  84  L.  T.  386. 

8.  Railway  company — Notice  to  treat — Rights  of 
landowner  in  respect  cf  adjoining  land. — ^Where  laud 
has  been  taken  by  a  railway  company  under 
ordinary  compulsory  powers  and  not  under  a  special 


Act.  the  landowner  may  between  the  time  tin 
notice  to  treat  is  given,  and  the  time  the  damsg-i 
are  actually  assess^'d,  deal  with  his  adjoining lanOi; 
and  persons  who  bond  fide  thus  acquire  interests  in 
such  adjoining  lands  are  not  deprived  of  tbdr 
claim  to  compensation  for  being  injuriously  affected 
by  works  subsequently  executed,  simply  becsnse 
the  rail«7ay  company  have  made  a  settlement  witk 
their  vendor  in  respect  of  the  land  taken  and  tits 
injurious  aff<>ction  of  his  other  property. — ^Mebcb 
V.  Liverpool  and  South  Lancashire  Bailvit 
Co.,  K.B  D. ;  70  L.  J.  K.  B.  775. 

LAlND  tax  :— 

Exe^npti^n — Hospitals  —  Land  in  occupation  o/ 
tenanU—Land  Tax  Act,  1797  (38  Geo.  3,  c.  5)  «  25. 
— Any  houses  or  lands,  which  on  or  before  the  2odi 
of  March.  1693,  belonged  to  any  of  thebosfntsli 
mentioned  by  name  in  section  25  of  the  Land  Tsz 
Act,  1797,  are  exempt  from  l«nd  tax,  whether  tbsf 
form  part  of.  or  are  appurtenant  to  the  sites  oftba 
huspttdls  or  not,  and  whether  they  are  in  the 
occupat'on  of  the  hospitals  themselvf^s  or  8r>-leton 
lease  to  tenants.— St.  Thoacas'  Hospital  v.  Bud- 
GELL.  Q.B.D.  ;  [1901]  1  Q.  B.  364  ;  70  L.  J.  a  B. 
115;  83L.  T.677. 

LAND  TRANSFBSa  ASPS.  —  See  Bxecutw,  2; 
Practice,  26;  Prob^kte.  4;  Vendor  and  Porohaser, 
II. 

LEV3B.—Se  Bankruptcy,  14-16.  33  ;  Landlord  and 
T>*nant,  4-9;  Land  Clauses  Acts,  4;  Mor^ge.5; 
Settled  Land,  5  -7 ;  Trustee,   9. 

LIBEL  :— 

1.  Publication — Post-card — Privileged  occasioa.— 
The  defendant  employed  an  architect  to  dra  v  up  s 
specification  and  to  take  out  the  quantities  for 
certain  building  work.  Thi  architect  iostract«d 
ttie  plaintiff,  a  quantities  surveyor,  to  take  out  tbe 
quantities,  a'  d  these  were  sent  to  certain  boilden 
in  order  tbat  they  m*'ght  tender  for  th**  work.  Tb« 
defendant,  having  discovered  mistakes  in  the 
quftntities.  senc  post-cards  to  two  of  the  builier^ 
utatintc  tnat  the  quantities  were  wrong.  Toe 
qu<intiries  surveyor  thereupon  brought  an  action 
tor  libel  against  the  defendant. 

Held,  that  there  was  no  publication  of  and  con- 
cerning tbe  plaintiff  until  the  cards  reached  the 
buildHTS.  as  the  plaintiff's  name  was  not  mentioned, 
and  there  wai  no  evidence  that  anyone  into  whoie 
hands  the  cards  might  fall  prior  to  reaching  the 
bndders  would  know  to  whom  the  statementi 
r  ferr^d;  fur 'her,  that,  as  bett^cen  the  deffudsat 
and  the  builders,  the  ocsasion  was  privileg*^;  and 
that  the  mera  fact  that  the  statements  were  m«ie 
on  post-cards  did  not  avoid  rhnt  privile^-" 
Sadgrove  v.  Hole,  C.^.,  473;  [1901]  2  K.B.1; 
70  L.  J.  K.  B.  455 ;  84  L.  T.  647. 

2.  Slander — Words  spoken  of  a  solicitor  impuU»9 
insolvency — *  *  Money  scrivener ' '  —  Imputation  »^ 
upon  him  in  his  business —  Words  not  per  se  actioMMt 
— No  action  lies  in  absence  of  proof  of  special  damage, 
— ^Words  imputing  to  a  solicitor  that  ne  had  '*goBt 
for  thousands "  and  had  "lost  thousands,"  in  the 
absemte  of  proof  of  special  damage,  hdd  not 
ospable  of  bearing  a  meaning  defamatory  to  the 
plaintiff  in  relation  to  his  business  or  professioB  si 
a  solicitor;  and  that  there  was,  therefore,  no  cm 
to  go  to  the  jury.— Daunobt  v.  Holloway,  CA^ 
646;  [1901]  2  K.  B.  441;  70  L.  J.  K  B.  695;  « 
L  T.  649. 

LICENSING  LAW:— 

1.  Appeal  to  quarter  sessions— Refusal  to  rea«* 
licence — Costs    of  licensing  justices — Alehouse  Ad, 
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1828  (9  Geo.  4,  c.  61),  8.  29.— Where  Uoensing 
jostiGes  have  been  served  with  notioe  of  appeal  to 
quarter  seenons  agaiiut  their  refawl  to  renew  a 
licence,  and  have  appeared  and  suooeesf  oily  resisted 
the  appeal,  they  are  entitled,  under  section  29  of 
the  Alehouse  Act,  1828,  to  an  order  for  the  payment 
to  them  by  the  appellant  of  such  a  sum  as  shall, 
in  the  opinion  of  the  court  of  quarter  sessions, 
indemnify  them  against  the  costs  to  which  they 
were  put  in  consequence  of  the  service  upon  them 
of  the  notice  of  appeal.— Bxa.  v.  Wobcestbbshibib 
JUSTICBS,  C.A.,  89;  [1900]  2  Q.  B.  576;  69  L.  J. 
a  B.  826 ;  83  L.  T.  272. 

2.  General  annual  licensing  meeting — Adjournment 
beyond  September — Certiorari — Aggrieved  person — 
Alehouse  Ad,  1828  (9  Geo.  4,  c.  61),  «.  3— Wine  and 
Beerhouse  Act,  1870  (33  &  34  Vict,  c  29),  «.  11.— 
Licensing  justices,  in  counties  other  than  Middlesex 
and  Surrey,  have  no  power  to  hold  a  meetinff ,  or  an 
adjourned  meeting,  for  the  purpose  of  hearing 
original  applications  for  the  grant  or  renewal  of 
licences  after  September. 

Section  11  of  the  Wine  and  Beerhouse  Act,  1870, 
which  enables  the  justices  to  adjourn  a  meeting  or 
an  adjourned  meeting  beyond  September  where 
"  the  applicant  for  the  grant  or  renewal  of  a  cer- 
tificate has,  through  inadvertence  or  miradventure, 
failed  to  comply  with  any  of  the  requirements  "  of 
the  Act,  does  not  enable  them  to  adjourn  an 
application  for  an  alehouse  licence. 

A  brewer  having  licensed  premises  in  the  district 
within  which  a  licence  has  been  granted,  who  has 
opposed  the  grant  of  the  licence  and  the  order 
confirmiog  the  same,  is  a  person  aggrieved  by  such 
order,  and  is  entitled  to  a  writ  of  certiorari  ex  debito 
jtistiticB.-^'RsK  V,  Gkoom,  K.B.D,,  484;  [1901]  2 
K.  B.  137  ;  70  L.  J.  K.  B.  636  ;  84  L.  T.  684. 

3.  Licence,  lapse  of— Value  of  Iwuse — Licensing 
Act,  1872  (35  &  36  VicU  c.  94),  s.  45.— A  licence  for 
the  sale  of  beer  had  been  held  for  a  house  from  a 
date  before  the  10th  of  August,  1872,  continuously 
down  to  the  10th  of  October,  1886,  when  it  expired, 
the  tenant's  application  for  a  renewal  having  been 
refused  in  September.  On  the  12th  of  October, 
1886,  a  new  tenant  applied  to  the  justices  in  special 
session  for  a  transfer  of  the  licence  under  9  G(eo.  4, 
c.  61,  s.  14. 

Held,  that,  notwithstanding  the  licence  had 
changed  hands,  and  there  had  been  a  break  in  the 
continuity  of  the  licence  since  the  10th  of  August, 
1872,  the  justices  could  not  refuse  to  renew  the 
licence  on  the  ground  only  that  the  house  was  not 
of  the  annual  value  required  by  section  45  of  the 
Licensing  Act,  1872,  in '  the  case  of  premises  not 
licensed  at  the  time  of  the  passing  of  the  Act. — 
IGOE  V.  Shann,  K,B.D.,  559 ;  84  L.  T.  656. 

See  also  Justices,  3. 

LIGHT:— 

Prescription — Exteivt  of  right-^User  of  premises — 
Purpose  requiring^  extraordinary  quantity  of  light, — 
The  plaintifEs*  windows  had  enjoyed  the  access  of 
an  extraordinary  quantity  of  light  for  over  t  twenty 
years ;  during  the  earlier  part  of  that  time  they  had 
been  used  for  a  business  requiring  ordinary  light 
only ;  during  the  latter  part  and  at  the  time  of  the 
obstruction  complained  of  they  had  heea  used  for  a 
business  requiring  an  extraordinary  quantity  of 
light  The  defendant,  by  erecting  a  building, 
diminished  the  access  of  light  to  tiie  windows,  but 
left  sufficient  light  for  ordinary  purposes. 

Held,  that  the  plaintiffs  had  no  cause  of  action. 
— Wabrkn  v.  Beoww,  Q.B.D,,  208 ;  [1900]  2  Q.  B. 
722 ;  83  L.  T.  318. 

See  also  Basement,  1,  2. 


LIMITATION  STATUTES:— 

1.  **  Concealed  fraud  " — BecU  Property  Limitation 
Act,  1833  (3  &  4  Will.  4,  c.  27),  s.  26— Beat  Property 
Limitation  Act,  1874  (37  &  38  Vict.  c.  57),  «.  1.— 
"  Concealed  fraud,"  to  bring  into  operation  section 
26  of  3  &  4  Will.  4,  o.  27,  must  be  the  fraud  of  the 
person  setting  up  the  statute  or  of  his  predecessor 
m  tiUe. 

The  section  does  not  apply  where  neither  the 
person  sued  nor  his  predecessors  in  title  were  party 
or  privy  to  the  fraud  at  the  time  when  it  was 
perpetrated.— MgOalluh  v.  MoCalltth,  C.A,,  129  ; 
[1901]  1  Oh.  143  ;  70  L.  J.  Ch.  206 ;  83  L.  T.  717. 

2.  Land  tax—Bedemption^Interest,  recovery  of— 
42  Geo^S,  c.  116,  «.  123—3  &  4  Will  4,  c.  27,  s.  1— 
Beat  Property  Limitatim  Act,  1874  f 37  &  38  Vict.  c. 
57),  ss.  1,  8. — ^The  yearly  sum  payable,  under  section 
123  of  42  Geo.  3,  c.  116,  by  way  of  interest  on  the 
sum  paid  as  a  cosisideration  for  the  redemption  of 
land  tax,  is  "  rent"  within  the  meaning  of  section 
1  of  the  Beal  Property  limitation  Act,  1874;  so 
that  an  action  to  recover  the  same  is  barred  uiiLeas 
it  is  brought  within  the  times  limited  by  section  1 
in  respect  of  actions  to  recover  any  land  or  rent. — 
Skene  v.  Oook,  KX.D.  ;  [1901]  2  K  B.  7 ;  70 
L.  J.  K.  B.  556  ;  84  L.  T.  684. 

3.  Mortgage— Person  claiming  under  a  mortgage- 
Possession  adverse  to  mortgagor— Beal  Property 
Limitation  Acts,  1833.  ss.  2,  20 ;  1837 ;  1874,  s.  9.— 
The  plaintiff,  the  sister  of  the  defendant,  sought  to 
recover  possession  of  a  house  which  was  held  by 
their  father  under  a  lease  expiring  in  1922. 

In  1876  the  father  demised  and  assigned  this  and 
other  premises  to  a  mortgagee  for  the  whole 
term  except  the  last  day ;  and  in  1882  he  assigned 
all  the  premises  to  a  second  mortgagee  for  the 
whole  term,  subject  to  the  first  mortgage. 

The  father  died  on  the  1st  of  January,  1885, 
having  by  his  will  bequeathed  the  lease  to  trustees 
in  trust  to  secure  an  annuity  to  his  widow  for  her 
life,  and  after  her  death  an  annuity  to  his  daughter 
(the  plaintiff)  for  her  life,  and  subject  thereto  in 
trust  for  the  defendant. 

After  the  father's  death  the  widow  was  allowed 
to  reside  in  the  house  until  her  death  in  July,  1899, 
under  cironmstanoes  which  the  plaintiff  alWed 
save  her  a  title  l^  possession,  under  the  Beal 
Proper^  limitation  Acts,  1833  and  1874,  for  the 
remainaer  of  tiie  term.  By  her  will  the  mother 
bequeathed  all  her  propertv  to  the  plaintiff,  who 
continued  to  reside  m  tne  house  until  December, 
1899,  whm  the  defendant  took  possession  and 
excluded  her. 

In  1888  the  defendant  paid  off  the  second 
mortgaffe,  and  in  1893  the  first  mortgage,  and 
obtained  a  transfer  of  the  property.  In  1894  he 
purchased  the  reversion  subject  to  the  lease  on  the 
whole  of  the  premises.  It  was  admitted  that,  up 
to  the  transfer  in  1893,  interest  upon  the  mortgage 
debts  had  been  duly  paid  by  the  mortgagor  or  his 
assigns,  and  therefore  within  twelve  years  of  the 
son  taUng  possession. 

Held  (reversing  the  decision  of  Grantham,  J.), 
that  as  the  mortgage  was  not  extinguished,  the 
defendant  was  entitied  to  rely  upon  the  Beal 
Property  Limitation  Act,  1837,  and  to  take 
possession  as  mortgagee,  the  mortgage  having  been 
created  before  the  possession  ol  the  mother 
commenced;  and  further,  that  section  20  of  the 
Act  of  1833  did  not  apply.  —  Ltjdbbook  v. 
Ltobbook,  O.A.,  465 ;  [1901]  2  K.  B.  96 ;  70  L.  J. 
£.  B.  552 ;  84  L.  T.  485. 

4.  Mortgage^Payment  of  interest  by  person  Uahle 
to  the  mortgagor  to  pay— Beal  Property  Limitation 
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Act,  1874  (37  &  38  Vict.  c.  67),  a.  8,— The  payment 
to  the  mortgasee  of  mterest  due  apon  the 
mortgage  debt  by  a  person  who,  as  between  him- 
self and^the  mortgagor,  is  bonnd  to  make  the  pay- 
ment, is  a  snfBoient  payment  within  section  8  of 
the  Beal  Property  limitation  Act,  1874,  to  prevent 
time  ranning  against  the  mortgagee  under  the 
statute.  —  Bbadshaw  v.  WiDDBDraxov,  Ch.D, 
Buckley,  J.,  698. 

LOOAL  GOVBBNBiBNT:— 

1.  BuildingB —Bye-laws — Wooden  stirwiure — Sidble 
— •*  New  building  '^— Local  Government  Act,  1858  (21 
&  22  Vict,  c  98),  «.  34. — Under  the  powers  given 
by  section  34  of  the  Local  GoTemment  Act,  1858,  a 
local  board  made  a  bye-law  that  evevy  person 
inteoding  to  erect  any  "new  buildine"  shonid  give 
fourteen  days'  notice  to  the  local  board  of  tuch 
intention,  and  shonid  at  the  same  time  deliver  detail 
plans  and  sections  of  the  proposed  new  building. 

Held,  that  a  wooden  structure,  being  under  20ft. 
each  way  and  with  a  slanting  roof  of  12ft.  high, 
intended  for  a  stable  and  erec^  in  the  centre  of 
indosed  private  ground  of  nearly  an  acre  in  extent, 
was  a  **  new  building  "  within  ^e  meaningof  this 
bye-law.— South  Siiibldb  (Mayob)  v,  Wilson, 
K,B.D. ;  84  L.  T.  267. 

2.  Buildif^g — New  building — Shelter  for  weighing 
machine — MovahU  shop  for  sale  of  refreshtMnte, — 
A  movable  wooden  structure  10ft.  long,  7ft.  broad, 
10ft.  high  in  front  and  8ft.  high  behind,  having 
shutters  in  front  and  a  door  at  one  side,  not  fixed  in 
the  S"il,  without  sanitary  arrangements  or  provision 
for  artifioial  lighting  or  heatmg,  was  erected  at 
Southend-on-Sea  as  a  shelter  for  a  weighing 
madiiue,  and  it  contained  beside  the  maohme  a 
table  aud  two  chairs,  and  was  open  in  the  day 
during  the  summer  months  and  visited  by  persons 
usiog  the  weighing  machine. 

Held,  this  was  not  a  *'  new  building  "  within  the 
meaning  of  the  bye-law  of  the  Borough  of 
Southend-on-Sea,  which  provided  that  "  every 
person  who  shall  erect  a  n«w  building  shall  cause 
such  building  to  be  enclosed  with  walls  constructed 
of  goodbricks,  stone,  or  other  hard  and  incombustible 
materials."--8oi7THXND-oir-S]EJL  Oobfo&atioit  v. 
Abohbb,  K.B,D.  ;  70  L.  J.  E.  B.  328 ;  84  L.  T. 
264. 

3.  Building — Refusal  to  approve — Plans  of  proposed 
building — Orounds  of  refusal — I£andamus. — A  pre- 
rogative  writ  of  mandamus  will  not  be  granted  to 
compel  a  local  authority  to  approve  plans  of  a 
proposed  building  which  the  local  authority  has  in 
good  faith  refused  to  approve  upon  the  ground  that 
the  building  would  contravene  tlie  provisioos  of  the 
Public  Health  (Buildinss  in  Streets)  Act,  1888,  by 
being  broi^ht  forward  beyond  the  front  main  wall 
of  tbe  building  on  one  side  thereof  in  the  same 
street^ Wkight  v.  Eastbottbnb  Corporation, 
C.A. ;  83  L.  T.  338. 

4.  Burial  Acts — Transfer  of  powers  of  burial  board 
to  urban  district  council — Burial  expenses — Moneys 
borrowed  under  the  Burial  Acts — Poor  rate— General 
district  rat&— Local  Government  Act,  1894  (56  &  57 
Vict.  c.  73),  ss.  53  (3),  62  (1),  67  (3).--Where  an 
urban  distnct  council  takes  over  the  powers  and 
duties  of  a  burial  board  under  section  62  of  the 
Local  Government  Act,  1894,  the  expenses  incurred 
by  the  council  in  carrying  into  execution  the 
Burial  Acts  and  the  payment  of  interest  upon,  and 
the  repayment  of  monevs  borrowed  in  pursuance  of 
the  BuiuJ  Acts,  are  ohargeaUe  to  the  poor  rates 

.  of  the  parish  or  parishes  for  which  the  buial  bowd 
was  fonned,  and  are  not  payable  out  of  the  general , 


district  rate*— Bbx  v.  Ookwah's  Quay  Om- 
SBBBS,  K.B.D.,  463  ;  [1901]  2  K.  B.  174;  70  LJ. 
K.  B.  651  5  84  L.  T.  601. 

«.  Fire  brigade  of  urban  districtSuperinioiitai' 
Implied  authority  to  call  in  other  fire  hngadt-' 
Bemuneration— Town  Police  Glauses  Act,  1847(10411 
Vict.  c.  89),  s  32— Pa6Ztc  Health  Act,  1875  (38  A  31 
Vict,  c  55),  s,  171.— Tht»  superiotendent of  the  it 
brigade  of  an  urban  diitriot  has,  in  the  abssnoe  (rf 
express  regulations  to  the  contrary,  an  implisi 
authority  from  the  district  council  to  call  in,  wber^ 
necessary  tor  the  proper  discharge  of  his  datiei,  tibe 
services  of  another  firo  brigade,  and  the  fire  brigade 
so  called  in,  in  the  absoice  of  evidence  showiiw; 
that  the  services  were  rendered  gratoitonsly,  re 
eutitled  to  receive  from  the  district  ooundl  reasontbt 
remuneration  for  the  work  of  the  members  and  ior 
the  use  of  the  fire  engine  and  other  moetsir) 
implements. 

'*  Purchase  or  provide  "  fire  engines,  &c.,inieciion 
32  of  the  Town  Police  Clauies  Act,  1847,  enaUe  &> 
urban  district  council  not  merely  to  buy,  hot,  whtt* 
necessity  arises,  to  hire  temporarily  fire  engines,  tu 
— Janbs  v.  Staines  Urban  OouNaiL,  Q.B.D.;ti 
L.  T.  426. 

6.  Hackney  carriages-Standing  or  plying  for  hirt' 
Licensed  carriage  sent  from  yard  to  txecuU  6wW 
cn-d^  only  —  Number-plate  covered  ower— Bye^w 
—To'ns  Pol  ce  Clauses  Act,  1847  (10  &  U  Fide. 
89),  ss.  38,  68— A  "  hackney  carrisge"  withia  the 
meaning  of  section  38  of  tbe  Towns  Police  dsoM 
Act,  1847,  U  a  carriage  which  is  in  faot  used^bytbf 
proprietor  from  time  to  time  for  the  purpose  of 
standing  or  plying  for  hire  in  any  street  witUn 
prescriMd  boundari«»s. 

Held,  therefore  (dismissing  the  appeal),  thstthe 
appellant  had  riglitly  been  convioted  for  sanding 
out  a  licensed  hackney  carriage  from  his  yard  to 
execute  only  a  booked  order,  without  showiiDg  tbe 
number-plate  as  required  by  the  bye-law,  as,  in  the 
ivpinion  of  the  court,  the  words  of  the  seotioot 
'*  every  wheeled  carriage  used  in  standing  or  nlymj; 
for  hire,"  were  not  limited  to  the  period  <rf  tims 
during  which  such  carriage  was  aotailly 
standing  or  plying  for  hire  in  ^  the  streets,  si  a 
hackney  carriage  remained  subject  to  the  bye-Uvi 
applicable  thereto  at  all  times,  s  •  long  as  the  Vicep>* 
was  in  force. — HAWKINS  v.  Bdwards,  K.BD. 
487;  [1901]  2K.  B.  169;  70  L.  J.  K.  B.  597  ;H 
L  T.  532. 

7.  Highway—Defect  in  sewer  causing  hole  und^r 
surface  of  road—Subsidence — Nuisance— Highway 
authority— Public  HeaUh  Act,  1875  (38  &  39  VicLc 
55),  ss.  13,  15,  19.— In  an  action  agaiuat  an  nrb*n 
sanitary  authority  for  damages  for  injury  snstsintd 
by  a  horse  while  passing  along  a  highway,  owiog 
to  one  of  its  feet  going  through  the  crust  of  tbo 
rottd  into  a  hole  underneath,  it  was  proved  tliaitbii 
hole  was  caused  by  a  defect  in  a  mortar  jomt  in  « 
sewer  running  under  the  highway,  wmch  defect 
was  caused  by  rats  working  through  the  mj'^- 
The  sewer  had  been  constructed  by  a  private  bodj, 
aud  had  been  taken  over  by  the  defendants  msnr 
years  before  the  accident.  Under  the  weight  of 
the  horse  the  crown  of  the  road  gave  in,  therrtf 
causing  the  injury.  Nothing  had  occurred  to  f^ 
the  defendants  warning  that  there  was  an^ftbing 
wrong  with  the  sewer,  and  there  was  no  evidenc* 
of  negligence  on  their  part* 

Held,  that,  in  the  absence  of  negligence  on  w 
part  of  the  defendants,  the  action  was  not  xntf^ 
tainable.  The  responsibility  of  the  defend^ts  v 
maintain  the  sewer  rested  upon  the  Public  HMttJ 
Act,  1875,  and  ng  motion  would  lie  for  iniuryosi»» 
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Lowi8TOFr(tfAYOE).\Br.5.2>.,  316;  [1901] 
590 ;  70  L.  J.  K.  B.  333;  84  L.  T.  237. 

8.  London  County  Council — SUUutory  powers^ 
Omnibua  hu$tneM — AnciUnry  huHneas — incidental 
jK)u;«ra— Ultra  ^tba— Attorney ^Qeneral,  action  by — 
liatepayers^Mtmidpal  CorpcratiorA  Act,  1882  (46  & 
46  Vict,e.  50),  «  10,  sub-section  1 — Local  Oovemmertt 
Act,  1888  (51  &  52  Vict.  c.  41),  «a.  1,  2,  68,  79— 
London  County  Tramufoys  Act,  1896  (59  &  60  Vict,  c 
U.),  ss.  2,  10— London  Tramways  Company  {Limited) 
Act,  1896  (59  &  60  Vid.  c.  dxxxix.),  s.  Sl—London 
County  Council  {VauxhcUl  Bridge  Tramways)  Act, 
1896  (59  &  60  Vict.  c.  ccxi.),  s.  21.— A  oonnty  oonnoil, 
beiog  incorpoiated  nnder  leotion  79  of  the  Local 
Government  Act,  1888,  if  a  purely  statutory  body, 
ai>d  dofs  not  possees,  nnder  aeotion  2  of  that  Act 
coupled  with  section  10,  sub-section  1,  of  the 
Municipal  Corporations  Act,  the  wide  powers  of  a 
municipal  or  common  law  corporation. 

Oonsequently,  where  a  county  council  had  statu- 
tory powers  to  own  and  work  *'  tramways  "  only, 

Held,  tbat  the  council  was  acting  ultra  vires  in 
bfcoming  omnibus  prcmrietors  and  running  omni- 
butes  as  feeders  to  the  tramways,  the  omnibus 
business  not  being  corered  by  the  council's  statutory 
powers  as  being  a  business  by  necessary  implication 
incidental  or  ancillary  to  the  tramway  business. 

Held,  also,  that  an  action  for  injunction  was 
properly  brought  in  the  name  of  the  Attomey- 
Ueneral  by  rival  omnibus  proprietors  who  were  also 
ratepayers  in  the  county. — Attosnby-Genxral  v. 
London  Cotjnty  Oouwoil,  C,A.  ;  [1901]  1  Oh.  781 ; 
70  L.  J.  Oh.  367  ;  84  L.  T.  245. 

9.  Nuisance — Abatement — **  Owner  "  of  premises-^ 
Appeal — Cctse  remitted — **  Owimt  **  ceasing  to  be  oumer 
be/ore  rehearing— Jurisdiction  to  make  order  on 
»•  owner  "—Public  Health  Act,  1875  (38  &  39  Vict.  c. 
55),  M.  4,  94,  96,  98,  104.— The  court  having  held, 
upon  a  case  stated  by  justices,  that  the  respondent, 
a  person  receiving  the  rack-rents  as  agents  for  the 
landlord,  was  the  ^*  owner  '*  of  the  premises  upon 
whom  an  order  could  be  made  under  sections  94 
and  96  of  the  Public  Heath  Act,  1875,  to  abate  a 
nuisance  thereon  arising  from  structural  defects  (see 
ante,  p.  205),  the  agent  resijpied  before  the  case 
came  again  before  the  justices,  who,  under  the 
change  of  droumstances,  refused  to  make  the 
order. 

Held,  that  the  justices  should  hare  made  the 
order  on  the  agent,  for  it  would  not  be  entirely 
nugatory,  as,  if  disobeyed,  it  would  have  enabled 
the  local  authority  to  enter  on  the  premises  and  do 
the  work  itself  and  charge  the  expenses  on  the 
person  liable.— Bboadbbnt  v.  Shsphbbd  (No.  2), 
K.B.D,,  521 ;  [1901]  2  K.  B.  274;  70  L.  J.  K.  B. 
628  ;  84  L.  T.  844. 

10.  Nuisance  —  Liability  to  abate  —  Structural 
defects — Collector  of  rents — **  Owner** — Liability  of 
collect.r— Public  Health  Act,  1875  (38  &  39  Vict.  e. 
55),  ss.  4,  94,  95. — A  collector  of  the  rents  of 
property  who  is  acting  merely  as  agent  for  another 
p**r8on,  is  "  owner  "  within  sections  4  and  94  of  the 
Public  Health  Act,  1875,  and  may  be  served  under 
the  latter  section  and  require  d  to  abate  nuisances  on 
the  premises  arising  trom  structural  defects. — 
Bboadbbnt  v.  Bhefhxbd,  QB.D.,  205;  83  L.  T. 
504. 

11.  Nuisance  by  sewage — Use  of  drain — Sewer — 
Notice— Public  Health  Act,  1875  (38  &  39  Vict.  c.  55), 
s  21. — Oertain  inhabitants  of  a  village  were  in  the 
Imbit  of  sending  slops,  &C.,  down  what  was 
originally  a  highway  drain,  which  had  become 


vested  in  the  local  authority.  The  defendant, 
without  notice  to  the  local  authority,  connected  a 
water-doset  with  this  drain  and  sent  foeoal  matter 
down  it.  He  thereby  created  a  nuisance  on  the 
plaintifTs  land. 

Held,  that,  even  assuming  the  drain  in  question  to 
be  a  sewer  within  the  meaning  of  section  21  of  the 
Public  Health  Act,  1875,  the  defendant,  not  having 
complied  with  the  statutory  requirement  as  to  notice, 
could  not  avail  himself  of  the  provisions  of  that 
section,  and  might  be  restrained  by  injunction  from 
sending  foocal  matter  down  the  drain* — Gbaham  v. 
Wkoughton,  C.A.,  643;  84  L.  T.  744. 

12,  Public  health— Powers  of  local  authority — 
Drainage  of  new  house— Bequirements  ^*for  the 
effectual  drainage  of  such  house*' — Public  Health  Act, 
1875  (38  &  39  Vict.  c.  55),  s.  25.— Section  25  of  the 
Public  Health  Act,  1875,  enacts  that  <'it  shall  not 
be  lawful  in  any  urban  district  to  erect  any  house 
unless  and  until  a  covered  drain  or  drains  be  con- 
structed of  such  »ize  and  materials,  and  at  such 
level,  and  with  such  fall  as  on  the  report  of  the 
surveyor  may  appear  to  the  urban  authority  to  be 
necessary  for  the  effectaal  drainage  of  such  house." 

Held,  that  in  considering  wh»t  is  necessary  for 
the  efiPectoal  drainage  of  a  house  the  urban  authori^ 
are  not  entitled  to  take  into  consideration  the  genend 
requirements  of  their  district  in  regard  to  the  means 
of  disposing  of  the  sewage. 

An  urbim  council,  in  order  to  facilitate  the 
ultimate  disposal  of  the  sewage  in  its  district,  formed 
a  scheme  for  conveying  the  sewage  and  the  sut&mm 
water  by  means  of  separate  sewers  and  constructed 
separate  lewers  accordingljr.  With  a  view  to  cany 
out  this  scheme  the  council  ordered  a  person  pro- 
posing to  build  a  new  house  to  construct  two  main 
drains  in  connection  with  his  house,  one  for  convey- 
ing sewage  only,  to  be  connected  with  their  sewage 
sewer,  and  the  other  for  conveying  sur&^oe  water 
only,  to  be  connected  with  their  surmce  water  sewer. 

Held,  that  the  order  was  bad.— Matthews  v. 
Btbjlchas,  K.B.D.,  651 ;  70  L.  J.  K.  B.  806. 

IS.  Public  health  —  Unsound  food  — Order  for 
destruction— Public  Health  {London)  Act,  1891  (54  & 
55  Vict,  c  76),  s.  47. — Where  aa  article  has  been 
seised  by  a  medical  officer  or  sanitary  inspector 
under  section  47  of  the  Public  Health  (London) 
Act,  1891,  and  application  is  made  to  a  magistrate 
under  tbat  section  to  condemn  it  and  to  order  its 
destruction,  the  duty  of  the  magistrate  is  ministerial 
only,  and  he  is  bound  to  make  the  order  on  being 
satisfied  that  the  article  is  in  fact  unsound  or 
unwholesome,  or  unfit  for  the  food  of  man;  and  he 
has  no  jurisdiction  to  inquire  whether  it  was  intended 
for  food,  or  exposed  or  deposited  for  sale  or  pre- 
paration for  I  ale. 

White  V.  Bedfem,  28  W.  E.  168,  5  a  B.  D.  15, 
followed.— Thoicas  v.  Van  Oss  Q.B.I).,  57 ;  [1900] 
2  a  B.  448 ;  69  L.  J.  Q.  B.  665 ;  82  L.  T.  845. 

14.  Bating — Exemption — Land  reclaimed  from  the 
Thames — 7  Oeo.  3,  c.  37,  s.  61— City  of  London 
Sewtrs  Act,  1848  (11  &  12  Vict.  c.  cZxitt.).  s.  169.— 
Section  51  of  7  Geo.  3,  c.  37,  which  vested  certain 
hmd  in  the  Oity  of  London  reclaimed  from  the 
Biver  Thames  in  the  owners  of  the  land  abutting 
thereon  "  free  from  all  taxes  and  assessments  what- 
soever," only  exempts  the  reclaimed  land  from 
rates  and  assessments  that  were  in  exiitence  at  the 
time  of  the  passing  of  the  Act,  and  therefore  does 
not  exempt  the  land  from  the  consolidated  rate 
imposed  on  the  occupiers  of  land  in  the  Oity  of 
London  under  section  169  of  the  Oity  of  London 
Sewers  Act,  1848,  the  consolidated  rate  being 
substantially  a  new  rata  imposed  by  that  j^ct-* 
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SioN  OoLLBOE  V.  London  (Mayor),  C.A.,  361; 
[1901]  1  a  B.  617 ;  70  L.  J.  K  B.  369;  84  L.  T. 
133. 

15.  Bating — Exemption — Society  instituted  for  pur- 
poees  of  science  exduaively — Manufacture  and  eoUe  of 
scientific  remedies — AnnucU  voluntary  contributions-^ 
Donations— Scientific  Societies  Act,  1843  (6  &  7  Vict, 
c.  36),  «.  1, — A  society  was  institated  for  the  pur- 
poses of  adyandDg  the  study  aad  application  of 
prerentiye  medidne.  It  taught  aad  examined 
students,  undertook  original  investigations,  and 
prepared  and  sold  certain  scientific  remedies.  The 
sale  of  these  remedies  did  not  coyer  the  expense  of 
their  manufacture.  It  was  supported  partly  by  the 
payments  received  for  medicmes  sold,  piurtly  by 
large  donations,  some  of  which  had  been  devoted 
to  the  erection  of  buildings  for  the  purposes  of  the 
sooietjr»  and  partly  by  fees  paid  by  students. 
Certain  rooms  were  sub-let  to  the  Local  Govern- 
ment Board  at  a  yearly  rent,  which  rooms,  by  the 
terms  of  the  tenancy,  were  to  be  used  exdusavely 
for  investigations  in  connection  with  vaccination, 
and  for  the  manufacture  of  pure  Ivmph. 

Held,  that  as  thd  society  carried  on  ^e  manufac- 
ture and  sale  of  preventive  medicines,  it  was  not 
a  sodeinr  instituted  for  purposes  of  science 
exclusively,  within  section  1  of  the  Scientific 
Societies  Act,  1843,  and  was  therefore  not  entitled 
to  have  its  premises  exempted  from  rates. 

Per  Ohannell,  J. :  The  occupation  of  the  Local 
Government  Board  of  part  of  Vie  assessed  premises 
was  not  such  an  occupation  as  would  make  ti&e 
board  capable  of  being  separately  assessed  in 
respect  thereof,  and  therefore  on  this  ground  also 
the  society  was  UaUe  to  rates. 

Query,  Whether  the  society  was  supported  by 
voluntary  contributions  within  section  1. — Jbnnbb 
V.  St.  Geoegb's,  Hanoyeb-bqvabb,  Union, 
Q.B.D. ;  83  L  T.  344. 

16.  Bating— General  district  rate—Shop  closed 
during  winter  months — Stock  removed— Fi^jctures  and 
articles  left  in  shop — Occupation — LiahilUy  to  rate — 
Public  Health  Act,  1875  (38  &  39  Vict,  c.  65),  s.  211, 
sub'Section  2. — The  respondent  held  certain  premises 
under  a  lease  or  licence  for  a  term  of  years,  and 
had  entered  into  possession  and  used  the  premises 
as  a  shop.  As  the  busineis  was  remunerative  only 
during  the  summer,  the  respondent  at  the  end  of 
the  smnmer  locked  up  and  left  tiie  shop  with  the 
intention  of  not  reopening  the  same  for  business 
until  the  beginninff  of  the  following  summer,  and 
during  this  interval  he  had  not  in  fact  returned  to 
the  shop  and  no  one  lived  therein.  Before  he  left 
he  removed  all  his  stock,  but  left  in  the  premises 
certain  fixtures  and  other  articles*  He  was  entitled 
under  his  lease  to  occupy  the  premises  and  carry  on 
his  business  continuously  throughout  the  year 
except  for  certain  hours  during  the  night.  A 
ffeneral  district  rate  was  made  for  the  half-year 
during  the  whole  of  which  the  shop  was  so  closed 
in  the  winter.  The  respondent  having  objected  to 
pay  the  rate  made  in  respect  of  the  shop  on  the 
ground  that  in  law  the  premises  were  unoccupied 
by  him  during  the  time  the  shop  was  dosed. 

Held,  that  the  respondent  was  in  occupation  of 
the  premises  during  the  time  they  were  so  closed, 
and  was  liable  to  pay  the  half-year's  rate 
accordingly.  —  Sottthend-on-Sea  (Ookfo&ation) 
V.  Whitb,  Q.B.D.  ;  83  L.  T.  408. 

17.  Bating— Machinery— Cranes  in  docks— Ware- 
houses  in  different  parish— Docks  in  different  parishes 
in  same  union— Deductions.— The  London  and  India 
Docks  used  cranes  worked  by  hydraulic  power 
communicated  to  them  by  means  of  mains  laid 


under  the  surface  of  the  docks  in  wiiidi  theyirai 
used  alongside  the  rails  upon  which  the  ornMi 
travelled.  The  cranes  could  be  made  to  ttwni 
alons  the  rails  upon  which  th^y  rest  by  msnt 
of  hand  gearing  attached  to  them,  or  bf 
means  of  hydraulic  capstans,  or  by  mesoi  d 
levers.  When  in  use  such  cranes  ware  firmly  ind 
securely  attached,  by  means  of  a  flexibltt  tobe 
capable  of  resisting  a  pressure  of  7001b.  to  tha 
square  inch,  to  the  hydraulic  main  by  the  side  of 
the  rails.  While  so  attached  the  cranes  ooold  be 
moved  along  the  rails  Oft  in  either  directum,  but 
in  order  to  move  them  from  one  quay  to  another 
new  lines  of  rails  would  have  to  be  laid,  or  tbsj 
would  have  to  be  moved  by  fioatiog  derricks. 

Held,  that  these  cranes  must  be  treated  at  en- 
hancing the  rateslile  value  of  the  dock  undertakiiig, 
as  they  were  on  the  premiies  for  the  purpose  of 
making  them  fit  as  premises  for  the  purpose  for 
which  they  were  used. 

The  London  and  India  Docks  alao  naed  oeitnn 
warehouses,  ritoate  outside  the  paxishes  in  the 
Poplar  Union,  in  connection  wiu  and  for  the 
purposes  of  their  undertaking.  Tiiese  warehonaee 
were  separately  assessed  in  the  parishes  in  wliich 
they  were  rituate,  and  they  did  not  adjoin  the 
doc^  warehouses  or  docks. 

Held,  that  the  net  reoeipta  derived  from  theie 
warehouses  should  be  deducted  from  the  nek 
receipts  derived  by  the  London  and  India  Doob 
from  their  whole  undertaking,  inclusive  of  saoh 
warehouses,  when  ascertaining  the  rateable  value  ol 
the  premises  of  the  London  and  India  Doob 
within  the  parishes  in  the  Poplar  Union. 

Where  one  system  of  dooke  is  situated  in  different 
parishes  in  the  same  union,  the  rateable  value  ought 
to  be  ascertained  upon  the  parochial  principle  ae 
laid  down  in  Seuicoates  Union  v.  Hull  Dock  6o.  (71 
L.  T.  Bep.  642). 

Ib^Mnses  of  one  company,  such  as  superanniia- 
tion  allowances  or  rents  of  premises  made  payable 
by  such  company,  upon  an  amalgamation  of  sevenl 
companies  to  form  one  undertudng,  ought  not  to 
be  deducted  from  receipts  in  order  to  arrive  at  the 
net  revenue  of  the  undertaking — London  and 
India  Docks  v.  Popla.b  Union,  Q.B.D,  ;  83 
L.  T.  371. 

18.  Bating — Wateruforks— Intake — Payment  under 
statutory  obligation  for  user  of  inJtake—Coeit  of  land 
and  uforks — Assessment, — rhe  proper  principla  of 
assessment  of  the  property  of  the  New  Hiver  Go. 
is  for  the  valuer  to  see  what  the  site  and  oonstrae- 
tion  of  the  works  costs,  and  then  to  take  a  per- 
centage on  tiie  capital  amount  so  expended  as 
representing  the  rent  a  hypotheticid  tenant  would 
ffive;  and  to  exclude  the  amount  paid  and  payable 
by  the  company  under  their  Acts  for  the  user  of 
the  intake  as  being  no  part  of  the  ooet  of  oonstrao- 
tion  nor  a  condition  precedent  to  the  construotioa 
of  the  works. 

Liverpool  Corporation  v,  Llanfyllin  Union,  [1899]  2 
a  B.  14,  47  W.  B.  Dig.  148.  foUowed.— Nxw 
BivBB  Oo.  V.  Hektfobs  Union,  K.B.D.,  619;  70 
L  J.  K  B.  740. 

19.  Bight  of  vxiy — Obetruction  to — Duty  of  district 
council  to  take  legal  proceedings  for  protection  of  public 
right  of  way — Transfer  of  duty  to  county  council-- 
Local  Government  Act,  1894  (56  &  57  VicL  c.  73), «. 
26,  sub-sections  1,  3,  4. — ^In  an  action  by  the  ownsre 
of  an  estate  against  private  persons  for  an  alleged 
trespass  in  removing  certain  obstacles,  erected  by 
the  plaintifiEs,  to  an  alleged  public  right  of  way 
over  such  estate,  the  county  coundl,  where  the 
parish  council  have  appealed  under  section  26  of 
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the  Looal  Qovemment  Act,  1894,  to  the  niral 
district  oonnoil  for  asaistaiice  in  proteotmg  fuoh 
right  of  way,  and  the  raral  district  ooanoil  have 
lefosed  or  fioled  to  take  any  proceedings  in  conse- 
qnepoe,  are  authorized  nnder  snch  seotioo,  on 
petition  by  the  parish  coiincil»  to  pass  a  resolution 
that  the  powers  and  duties  oonfened  upon  the  rural 
district  council  by  such  section  shall  be  transferred 
to  the  county  couadl,  and  that  the  oounty  councQ 
shall  contribute  towards  the  costs  of  the  defendants 
in  the  action. — Ebx  v.  Noefolk  CoxnnT  Goukoil, 
Griebn,  Ex  pabtb,  K.B.D  ,  542 ;  [1901]  2  K.  B. 
268 ;  70  L.  J.  K.  B.  575 ;  84  L.  T.  822. 

20.  "  Sewer  "  —  "  Drain  "  —  "  Building  "— ififcm*- 
detached  houses— Effect  of  laying  eewer  in  another 
pereon'B  land—PuUic  Health  Act,  1875  (38  &  39  Vict, 
c.  55),  M.  4,  13.— The  plaintiff  and  the  defendent 
weire  the  owners  respectively  of  two  plots  of  land 
adjoining  a  road  in  which  there  was  a  public  sewer 
▼ested  in  the  local  authority.  Each  of  than  was 
also  the  owner  of  one-half  of  the  road  so  far  as  it 
ran  with  his  plot.  The  defendant  first  acquired  his 
plot,  and  built  thereon  a  jpair  of  semi-detached 
houses.  The  drains  from  each  of  the  houses  joined 
at  a  point  on  the  defendant's  land,  and  from  that 
point  the  sewage  was  carried  by  one  culvert  into 
the  public  sewer.  Fart  of  the  culvert  was  carried 
throu^  the  portion  of  the  road  which  then 
belonged  to  the  plaintiiTs  predecessor  in  title,  and 
was  coDstruoted  under  droumstances  which  made 
its  construction  a  trespass.  The  plaintiff,  having 
purchased  his  plot  and  the  adjcimng  half  of  the 
road,  required  the  defendant  to  remove  the  portion 
of  the  culvert  which  lay  under  the  latter. 

Held,  (1)  that  the  defendant's  pair  of  semi- 
detached houses  coDstituted  '*  one  building  only  " 
within  the  meaning  of  section  4  of  the  Public 
Health  Act,  1875,  and  that  the  culvert,  from  the 
point  of  junction  of  the  drainage  of  the  two  houses, 
vras  a  «* drain"  and  not  a  "sewer"  within  the 
leaning  of  that  section ;  (2)  that  even  if  the  cnlvert 
was  a  sewer  the  defendant  could  not  by  his  wrong- 
ful act  vest  ia  the  local  authority  tiie  part  of  it 
which  lay  in  the  plaintiff's  land,  and  that  the 
plaintiff  was  entitled  to  have  that  part  removed.— 
HmLBY  v.  Wbbb,  Cfh.D.  Cozens-Eardy,  J. ;  [1901] 
2Ch.  126;  70  L.  J.  Oh.  663;  84  L  T.  626. 

21.  8ewers— Prescriptive  right  of  dravnage-^Trade 
efftuenU—Puhlic  HeaUh  Act,  1875  (38  &  39  VicL  c 
55),  M,  17,  2l-^Public  HeaUh  Act,  1890  (63  &  54 
Vict,  c.  59),  8.  n— Rivers  PoUtOion  Prevention  Act, 
1876  (39  &  40  Vict.  c.  75),  m.  4,  7,  16  —Where  the 
owners  of  buildings  have  acquired  a  right  to  dis- 
dhai|^  drainaffe  into  a  public  sewerthrough  a  con- 
nection lawfully  made,  that  right  extends  to  the 
discharge  of  trade  and  manufacturing  effluents,  and 
section  7  of  the  Bivers  Pollution  Prevention  Act, 
1876,  does  not  justify  a  local  sanitary  authority  in 
cutting  off  the  connection  with  their  sewer,  even 
although  it  is  shown  that  the  discharge  of  the  trade 
effluent  prejudicially  affects  the  duposal  of  the 
sewage  matter  conveyed  thresh  the  sewer. 

Decision  of  Byrne,  J.  (48  W.  B.  614),  aflbmed.— 
Bastwood  v.  Honlbt  Distbiot  Oouwoil,  C.A.,  308 ; 
[1901]  1  Ch.  645;  70  L.  J.  Oh.  313;  84  L.  T.  169. 

22.  Sewer— Sewage  maJtter'-PoUvUon  of  atream^ 
Trade  effluent—PoUution  of  river— Rivers  Pollution 
Prevention  Act,  1876  (39  &  40  VicL  c,  75),  s.  7— 
Public  Health  Act,  1875  (38  &  39  Vict.  c.  55).— A 
district  council,  having  taken  over  a  sewage  farm 
from  a  local  board,  their  predecessors  in  tiUe, 
collected  and  treated  on  snch  farm  the  sewage  of 
the  district  and  discharged  the  effluent  ther&om 
into  a  river.    By  a  contract  between  the  board  and 


the  owner  of  a  margarine  factory  it  was  agreed  that 
the  said  owner  should  be  entitled  to  discharge  the 
liquids  and  effluents  from  the  said  factory  into  the 
sewers  of  the  board,  subject  to  the  condition  that 
the  said  owner  before  so  doing  should  extract  all 
solid  fat  or  fatty  matters  in  suspension  from  the 
said  liquids  and  effluents.  This  condition  was  not 
effldently  fulfilled,  and  the  result  was  that  the 
effluents,  containing  fat  and  fatty  matter,  became 
mixed  with  the  sewage  on  the  farm  and  the  land 
became  dogged  with  the  iat  and  was  not  capable 
of  filteriog  the  sewage.  On  a  summons  being 
taken  out  under  the  Middlesex  County  OouncU  Act, 
1898,  by  the  county  council  against  the  district 
councQ  for  "causing  and  suffering"  sewage  and 
other  injurious  and  offenrive  matter  to  fiow  and 
pass  from  the  said  farm  into  the  river  the  justices 
ordered  the  district  councQ  to  discontinue  such  flow 
or  passage. 

Held,  on  appeal,  that  such  order  was  rightly 
made,  and  that  the  district  council  had  '*  caiised  or 
suffered  "  the  filthy  effluent  to  pass  into  the  river. 
The  district  council  were  not  compelled  to  receive 
into  their  sewers  liquid  containing  fat  or  fatty 
matters,  and  if  they  did  receive  it  they  ware  bound 
to  adopt  some  process  on  their  farm  which  would 
effectually  purify  the  effluent  therefrom. — Southall 

NOBWOOD  DIBTBIOTGoUNOIL  V.  MlDDLBSEX  COUNTY 

OouNOiL,  Q.B,I),,  376 ;  83  L.  T.  742. 

23.  Street — Naming  of  new  street  by  local  autJwrity 
— RigJU  of  owner  of  the  estate — Towns  Improvement 
Clauses  Act,  1847  (10  &  11  Vict.  c.  34),  «.  64.— The 
appellant,  the  owner  of  a  building  estate  situate 
within  the  respondents'  district,  laid  out  a  new 
street  and  submitted  pbms  thereof  and  of  the  houses 
he  proposed  to  erect  in  such  street  to  the  re- 
spondents, who  approved  of  the  same.  The 
appellant  on  the  plans  named  the  street  <*lfid- 
hurst-avenue,"  and  also  put  up  a  board  with  snch 
name  afflxed  thereon  at  one  end  of  the  street. 
After  several  houses  had  been  erected  the  re- 
spondents proposed  calling  the  street  ^'GoUinewood* 
avenue/'  and  put  up  a  board  on  one  of  the  nouses 
with  that  name  upon  it.  The  appellant  objected 
to  the  latter  name  and  removed  the  board  put  up 
by  the  respondents.  On  an  information  preferred 
against  the  appellant  under  section  64  of  the 
Towns  Improvement  Glauses  Act,  1847,  the  justices 
convicted  him. 

Held,  that  section  64  gave  the  local  authority  the 
right  to  decide  and  fix  up  the  name  of  a  new  street, 
and  that  the  appellant  had  committed  an  offence 
under  that  section  in  removing  such  name. — 
GoLLnrs  v.  Hobitsbt  Distriot  Oowcil,  K.B.D., 
620;  [1901]  2  K.  B.  180;  70  L.  J.  K.  B.  802;  84 
L.  T.  839. 

24.  Working  classes  —  Dwelling  -  houses  —  Closing 
order—Hotuing  of  the  Working  Classes  Act,  1890  (53 
&  54  Vict.  c.  70).  ss,  29,  32  (2).— Where  proceedings 
under  section  32  of  the  Houring  of  the  Working 
Glasses  Act,  1890,  are  taken  by  ihe  local  authori^ 
against  the  owner  of  any  dweUing  -  house  for 
closing  of  the  same,  on  the  ground  that  it  is  unfit 
for  human  habitation,  the  fact  that  such  dwelling- 
house  has  already  been  voluntarily  closed  by  the 
owner  to  human  habitation,  and  has  been  kept  so 
closed,  is  no  objection  to  a  closing  order  beiog 


Section  29,  which  defines  '*  dwelling-house "  as 
*'any  inhabited  building,"  was  not  intended  to 
negative  the  natural  meaning  of  sections  32  and  33. 
— BoBBBTBON  V.  KlNG.  K.B.D.,  542;  [1901]  2 
K.  B.  265;  70  L.  J.  K.  B.  630;  84  L.  T.  842. 

See  also  Gharity,  5 ;  Poor  Iaw,  8. 
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LONDON  BUmDING  ACTS.— See  Metropolis,  1- 
6,18. 

LUNACY:— 

1.  Juriadidion  of  master — Appointment  of  person 
to  exercise  power  of  appointing  new  trustees — Vesting 
order— Lunacy  Act,  1890(53  &  54  Vict.  c.  5),  «.  116, 
sub-sections  1  (o),  2 ;  ss.  128,  129,  135— Lunacy  Act, 
1891  (54  &  65  Vict.  c.  65),  s.  27,  sub-section  1.— A 
loas  er  in  Lunacy  has  junsdiotion  under  the  Lunaoy 
Act.  1891,  8.  27,  sub-seotioa  1,  and  the  Lunacy  Act, 
1890,  88.  128,  129,  to  make  an  order  appointing  a 
pf  raon  to  exerdte  a  power,  vested  in  a  person  of 
unsound  mind  not  found  lunatic  by  ioquisition,  of 
appointing  new  trustees  and  to  vest  property  in  the 
trDBt**es  wben  appointed— Fuller,  Be,  Lunacy,  90 ; 
[1900]  2  Ch.  550 ;  69  L.  J.  Ch;  638 ;  83  L.  T.  203. 

2.  Jurisdiction  of  master —Vesting  order — Trust 
property — Lunacy  Act,  1890  (53  &  54  Vict,  c.  5)  ss. 
116-130,  136— Lunacy  Act,  1891  (54&55  Vict.  65), 
s.  27,  sub-section  1.— A  master  in  Lunacy  hasno  power 
to  make  an  order  vesting  in  new  trustees  already 
appointed  trust  property  standing  in  the  names  of 
old  trustees,  one  of  whom  is  a  lunatic — the  making 
of  the  order  under  such  circumstances  not  being 
part  of  the  ''administration "  or  *' management "  of 
the  lunations  estate  within  section  27,  sub-section  1, 
r»f  the  Lunacy  Act,  1891,  which  gives  jurisdiction 
to  the  master. 

In  re  Fuller,  ante,  p.  90,  [1900]  2  Cb.  551,  dis- 
tinguished.—Lanodalb,  Be,  Lunacy,  177;  [1901] 
1  Ch.  3 ;  70  L.  J.  Oh.  38 ;  83  L.  T.  451. 

3.  Lunatic— Private  international  law — English 
domicil —Committee  appointed  by  foreign  court — 
Personal  estate  in  England — Bight  to  recover — Next 
friend— E.  8.  C,  ord.  16,  r.  17.— A  lady  of  English 
domicil,  confined  in  an  asylum  at  New  York,  is 
adjudged  by  an  order  of  tbe  Supreme  Court  of 
New  York  to  be  of  unsound  mind,  and  committees 
are  appointed  authorizrd  to  take  proceedings  iu 
Engluid  to  recover  and  obtain  payment  of  certain 
trust  personal  f  state  in  this  countey  to  whic^  she 
was  entitled.  In  this  action,  brought  by  the  com- 
mittf'es  and  the  lunatic  lady  suing  by  a  "next 
friend  "  against  the  trustees, 

Held,  that  the  court  had  a  discretion  to  order  the 
moneys  daimed  to  be  paid  to  the  committees ;  and, 
in  the  ciroumstances  of  this  case,  the  proceedings 
being  for  the  benefit  of  the  lady,  an  order  was 
made  recognizing  the  title  of  the  co-plaintiffs  to 
recover  the  property.— New  York  Seotjbity  Co. 
V.  Keysbb  Ch,D.  CozenS'Hardy,  J.,  371;  [1901]  1 
Cb.  667 ;  70  L.  J.  Ch.  330 ;  84  L.  T.  43. 

4.  Lunatic  debtor —English  lunacy — Committee — 
Curator  bonis — Scottish  jurisdiction — Locus  standi — 
Bankruptcy  proceedings  by  committee'^ Right  to 
represent  lunatic — Lunacy  jurisdiction — Procedure- 
Consent  of  court  in  Lunacy  to  bankruptcy  proceedings — 
Directions,  summons  for — Bankruptcy  Act,  1883  (46 
&  47  Vict.  c.  52),  s,  148.— Where,  in  an  Eughsh 
lunacy,  a  committee  has  been  appointed,  a  curator 
bonis  appointed  by  tbe  Scottish  Court  of  the 
lunatic's  estates  in  Scotland  (espedaUy  where 
appointed,  prior  to  tbe  lunacy,  on  account  of 
pbyiical  incapacity }  has  no  locus  standi,  under 
section  148  of  the  Bankruptcy  Act,  1883— whioh 
provides  tbat,  for  the  purposes  of  the  Act — '*a 
lunatic  may  act  by  his  committee  or  curator  bonis  " 
— to  intervene  in  Enelish  bankruptcy  proceedings 
by  tbe  cimmitiee  in  the  name  and  on  bebalf  of  the 
lunatic,  the  committee  is,  when  appointed,  tbe 
only  person  entitled  under  the  section  to  represent 
the  lunatic  in  the  proceediu^,  and  tiie  curator  bonis 
is  only  entitled  to  act  therein  for  the  lunatic  where 
there  is  no  committee. 


Whero  the  committee  of  a  lunatic  debtor  hu 
been  authorized  by  the  Court  in  Lonaoy  to  tak<i 
preliminary  proceedings  with  a  vie  w  to  makfpg  hioi 
bankrupt,  by  filing  in  his  name  a  dedAratioa  of 
io  solvency,  no  subsequent  steps,  such  a*  admittmf 
the  debt  of  a  creditor  who  may  have  presented  the 
bankruptcy  petition,  or  oontentiog  to  an  adjodiea- 
tion,  should  be  taken  by  the  committee  witfaoat 
firit  obtaioing  the  sanction  of  the  Court  of  Lunaoy. 
— E.  8.  A.,  Eb,  C.A.;  [1901]  2  K.  B.  32;  70 
L.  J.  E.  B.  475;  84  L.  T.  477. 

5.  Pauper  lunatic — Sfaintenanee— Receiver — DM— 
Death  of  lunatic — Administration  adtion — OrediUn, 
rights  of— Jurisdiction.— A.  pauper  lonatic,  whik 
bdng  maintained  by  the  guardians  of  a  mnon, 
became  entitled  to  a  fond,  whereupon,  on  a  anmmoDs 
in  Lunacy  by  the  guardians,  who  daimed  six  yean* 
arrears  for  pa«t  maintenance,  an  order  was  made  by 
the  Court  in  Lunacy  appointiog  a  reoelTer  of  the 
fund,  and  directing  him  to  pay  thoeoat  to  the 
guardians  part  of  the  arrears,  and  to  apply  the 
bftlanoe  for  futmre  maintenance.  While  uDdsr 
the  care  of  the  guardians  tiie  lunatic  died.  There 
then  bnoga  surplus  in  the  hands  of  the  receiver, 
the  guardians  oommenoed  a  creditors'  administra- 
tion action  in  the  Chancery  Division  against  the 
lunatic's  administrator  to  obtain  payment  of  the 
balance  of  the  six  yesrs*  acrears. 

Held,  reversing  the  decision  of  Eekewioh,  J., 
that  tbe  balance  of  arrears  was  a  valid  legal  debt 
enforceable  after  the  lunatic's  death,  and  that  the 
order  in  Lunacy  was  no  bar  to  the  action. — TAYuaa^ 
Eb,  Edmonton  Union  v.  Dbbly,  C.A.i  [IWl] 
1  Ch.  480 ;  70  L.  J.  Ch.  332  ;  84  L.  T.  35. 

6.  Practice— Appeal,  special  leave  to — Vidtoria 
Lunacy  Act,  1890 --Cbiw«rMc<io».— Neither  nnder 
ttoe  Victoria  Lunacy  Act  of  1890  nor  under  a  habeas 
corpus  is  a  person  lawfully  detained  as  a  Innatie 
entitled  as  of  right  to  have  the  question  of  his 
lunsoy  decided  by  means  of  a  jury. 

Special  leave  to  appeal  from  certain  orders  of 
court  refused,  the  petitioner's  object  being  to 
obtsJn  a  jury's  decision  as  to  his  lunacy.— Gbbgobt, 
Ex  Pabtb,  P.C.  ;  [1901]  A.  C.  128 ;  70  L.  J.  P.  C. 
19. 

See  also  Divorce,  4;  Probate,  16;  Vendor  and 
Purchaser,  22. 

MANOB:- 

Tenwre  of  ancient  demeene — Tenants — Freehold—' 
Custom  of  manor — Fine  onalienaUon — Quia  Emptoces 
(18  Edw.  1,  c.  I)— Act  0/8  Edw.  2  (Parliament  Roll, 
vol,  1,  p.  298\ — ^A  lord  of  the  manor  claimed  a  fine 
in  respect  oi  the  alienation  to,  or  purchase  by»  a 
def**naant  of  a  pieoe  of  land  held  to  be  within  tbe 
ambic  of  the  manor.  The  mtnor  originally  belonged 
to  the  Crown,  aud  lands  in  it  were  held  by  the 
tenure  of  ancient  demesne. 

Held,  that  the  freehold  was  in  the  tenants,  and 
not  in  the  lord. 

Held,  that  the  alleged  custom,  even  if  it  oonld  be 
proved,  was  bad  in  law,  as  it  was  inoonsittent  with 
the  statute  18  Edw.  1,  c  1,  Quia  Emptores,  and  a 
statute  of  8  Edw.  2  (Parliament  Boll,  vol.  1,  p. 
298).— Mbbttkns  v.  Hill.  Ch.D,  Cozens-Hardy,  J., 
408 ;  [1901]  1  Ch  842 ;  70  L.  J.  Ch.  489 ;  84  L,  T. 
260. 

MARKET:— 

Statutory  remedy— Construction  of  Act  of  Pariia* 
ment — Jurisdiction  of  the  High  Court — Injunction, — 
Where  there  is  a  liability  existing  at  oommon  law 
whicb  is  re-enacted  by  statute  with  a  special  form 
of  remedy,  unless  the  statute  omitains  wotds 
necessacily  excluding  the  oommon  law  remedy,  the 
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plaintiff  has  hit  election  of  piooeeding  either  under 
the  fltatate  or  at  oommon  law. 

Wolverhampton  New  Waterworka  Co,  v.  HawkeB- 
ford,  7  W.  E.  464,  followed. 

Where  a  remedy  in  Chancery  is  wider  than  the 
old  oommon  law  remedy,  the  Cknirt  of  Chancery 
has  jnriediotion  to  srant  an  injonction,  unless  the 
itatute  deprives  it  of  snoh  juzisoiotion. 

The  enactment  of  special  penalties  or  remedies  by 
A  statnte  dof  s  not  exclude  the  jurisdiction  of  the 
High  Court  unless  it  is  so  expressly  provided  — 
Stkvkns  V,  Chown.  Stsvens  v.  Clabk,  Ch,D. 
Farwdl,  J.,  460;  [1901]  1  Cb.  894;  70  L.  J.  Ch. 
571;  84L.T.  796. 

MABBIED  WOMAN  :— 

1.  Bankruptcy  of  huahaTid— Proof  of  debt— Wife 
surety  for  hushand'B  debt— Payment  of  debt  by  wife — 
Eight  of  exoneration — Money  lent  by  wife  to  husband 

—  Onus  of  proving  whtther  lent  for  purpoee  of  hue- 
band's  business— Married  Women's  Property  Ad^  1882 
(45  &  46  Vid,  c.  75),  «.  3.— A  wife  at  the  request  of 
h^r  husbend  (a  trader)  deposited  with  his  bankers 
tte  titie  deeds  of  her  separate  real  estate  as  security 
for  advances  to  be  made  hjr  them  to  him  for  the 
purpose  of  his  business.  The  bankers  made  ad- 
vances to  him  on  the  security  of  the  deeds  and  a 
memorandum  of  deposit  signed  by  the  wife.  She 
afterwards  paid  off  his  debt  to  the  bankers.  After 
his  death  an  order  was  made  for  the  administration 
of  his  estate  in  bankruptcy. 

Held,  that  section  3  of  the  Married  Women's 
P/operty  Act,  1882,  did  not  apply,  and  that  the 
wife  waa  entitled  to  prove  against  the  estate  for  the 
amount  which  she  had  paul  to  the  bankers,  with 
interest  thereon. 

The  wife  also  lent  a  sum  of  money  to  her  hus- 
band, and  she  claimed  to  prove  against  his  estate 
for  that  sum.  8he  did  not  in  her  affidavit  say  tliat 
the  ]oan  was  not  made  for  tlie  purpose  of  the  hus- 
basd*s  busioess,  and  the  teustee  of  the  estate 
adduced  so  evidence  that  it  was  made  for  that 
purpose,  »nd  he  did  not  cross-examine  the  wife. 

Held,  that  the  pvoof  ought  to  be  admitted. 

Per  Vaughan  Williams,  Ii.J.— /n  re  Oenese,  16 
Q.  B.  D.  700,  must  not  be  understood  as  a  decision 
that  section  3  of  the  Married  Women's  Property 
Act,  1882,  in  ever^  case  throws  on  a  wife  who  is 
claiming  to  prove  in  her  husband's  bankruptcy  for 
money  lent  by  her  to  him  the  onus  of  showmg  that 
the  loan  was  not  made  for  the  purpose  of  his  busi- 
ness.—Cbonmibb,  BE,CB0NMntB,  Ex  PABTB,  C.A. ; 
[1901]  1  a  B.  480 ;  70L.  J.  E.  B.  310 ;  84  L.  T.  342. 

2.  Carrying  on  a  trade — Bankruptcy — Married 
Women's  Property  Act,  1882  (45  &  46  Vict,  c.  75),  s. 
1,  sub'sedion  6. — ^A  married  woman  who  has  once 
carried  on  bcsiness  apart  from  her  husband 
continues,  even  after  she  has  ce3tfed  to  carry  it  on, 
to  be  subject  to  the  bankruptcy  laws  in  respect  of 
debts  incurred  by  her  during  the  period  of  her 
trading. 

In  re  DagnaU,  45  W.  E.  79,  [1896]  2  a  B.  407, 
fol]o  ved.— WoRSLSY,  Bb,  Lambbet,  Ex  pabtb, 
CA.,  182 ;  [1901]  1  a  B.  309;  70  L.  J.  a  B.  93; 
84  L.  T.  100. 

3.  County  court— Cotts — **  Proceeding  insHtuted** 

—  Married  Women's  Property  Act,  1893  (56  & 
67  Vict  c.  63),  s.  2— County  Court  Rules,  1889, 
ord,  26,  IT.  1,  2,  4  (a)— A  written  daim  by  a 
married  woman  to  goods  taken  in  execution  under 
the  process  of  a  county  court,  and  served  by  her  on 
the  high  bailiff,  is  a  "proceeding  instituted"  by 
her  within  section  2  of  we  Married  Women's  Pro- 
perty Act,  1893. 


Where,  therefore,  she  f aOs,  in  subsequent  inter- 
pleader proceedings,  to  establish  her  daim,  the 
court  has  jurisdiction  under  that  section  to  order 
payment  of  the  execution  creditor's  costs  of  the 
mterpleftder  proceedings,  out  of  the  property  of 
the  married  woman,  which  is  subject  to  a  restraint 
on  anticipation,  and  to  enforce  payment  by  the 
appointment  of  a  receiver, — 'Nmnx  v.  Trsoir, 
K.B.D.  ;  [1901]  2  K.  B.  487. 

4,  Divorce— Allowance  for  wife — Husbwnd^s  earn- 
ings— Mode  of  assessing  proportion  to  be  allowed — 
Separation^  order — Justices — Summary  Jurisdiction 
(Married  Women)  Act,  1895  (58  &  59  Vict,  c  39).^ 
In  assessing  the  amount  wmch  a  husband  is  to  be 
ordered  to  pay  for  the  support  of  his  wife  ^^o  has 
obtained  a  separation  order  a|;ainst  him  under  the 
Summary  Jurisdiction  (BCamed  Women)  Act,  1895 
(58  &  59  Vict.  0.  39),  courts  of  summary  Jurisdiction 
are  to  be  guided  by  the  principles  and  practice  upon 
which  allotmeats  of  alimony  are  made  in  cases  of 
judicial  separation  in  the  H^gh  Court. — Cobb  v. 
Cobb.  P.D.  A  Ad.D. ;  [1900]  P.  294;  83  L.  T.  716. 

5.  Divorce — Appeal — Husband^s  appeal — Effect  of 
withdrawal  of  previous  swrnrnone-^Technioad  c^eo- 
tion  not  taken  in  court  bdow— Appeal  allowed — Wif^s 
costs^Juetices — Summary  Juriidietion  {Married 
Women)  Act,  1895  (58  &  59  VicL  c.  39).— The  with- 
drawal of  a  summons  under  the  Summary  Juris- 
diction (HCarried  Women)  Act,  1895,  has  the  effect 
of  puttinijf  an  end  to  the  complaint  in  respect  of 
which  it  IS  issued,  and,  after  the  withdrawal,  no 
fresh  summons  can  be  issued  upon  the  same  cause 
of  complaint. 

A  ground  of  objection,  however  technical,  is  not 
waived  by  the  ominsicn  to  take  the  objection  on 
the  hearing  of  a  summons  under  the  Ax»t,  but 
where  sudbi  an  objection  is  taken  by  the  husband 
for  the  first  time  on  the  hearing  of  an  appeal  and 
is  allowed,  the  wife  (respondent)  will  be  allowed 
her  costs  of  the  appeal.— Piokayakob  v.  Pioxa.- 
VAWCOB.  P.D.  di  Ad.D.;  [1901]  P.  60;  70  L.  J.  P. 
14;  84L.T.  62. 


6.  Divorce— Desenum — Juntces^-aummarv  Jurts- 
diction  (Married  Women)  Act,  1895,  «.  ^—(J09ts.—U 
a  wife  leaves  her  husband  in  consequence  of  a  mere 
expression  on  his  part  that  she  caa  go  where  she 
likes  and  do  what  she  likes,  and  then  refuses  to 
return  home  at  1^  request,  the  husband  is  not 
guilty  of  desertion. 

To  constitute  desertion  by  the  husband  there 
mu^t  be  an  intention  on  the  part  of  the  husband 
to  break  off  matrimonial  relations. — Chabtbb  v. 
Chabtbb,  P.D.  <k  Ad.D. ;  84  L.  T.  272. 

7.  Election — Beetraint  on  anticioatior^-^Married 
woman  becoming  discovert — Will — Intention. — A 
testator  hy  his  will,  after  directing  the  proceeds  of 
sale  of  ms  Turkish  real  estate  to  go  into  his 
personal  residue,  gave  a  life  interest  in  a  share  of 
his  personal  residue  to  each  of  his  two  manied 
daughters,  upon  whom  he  placed  a  restraint  oa 
anticipation.  By  Turkish  law  the  testator's 
Turkish  real  estate  devolved  on  his  next-of-kin  in 
certain  shares.  I^ce  the  testator's  death  one  of 
the  married  dauc^hters  became  discovert.  Upon 
petition  to  decide  whether,  if  the  maixied 
daughters  elected  to  take  their  shares  in  the 
Turkish  real  estate  by  inheritence^  they  were  bound 
to  compensate  out  of  their  life  interests  in  the 
personal  estate  those  who  lost  benefits  under  the 
will  by  such  election. 

Held,  that  tiie  restraint  on  antidpation  exdnded 
the  applioation  of  the  doctiine  of  eUctuxn,  and, 
being  a  dedazation  by  the  testator  of  •  partloolar 
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intention  that  the  macried  daughters  should  not  be 
able  to  alienate,  was  not  affected  by  the  fact  with 
reneot  to  one  of  them  that  she  was  now  disoovert ; 
and  that  both  the  married  daughters  were  therefore 
entitled  to  take  their  shares  of  the  Tnrkidi  real 
estate  by  inheritance  without  meJdng  compensation 
out  of  their  life  interests  under  the  wilL— Haynbs 
V,  Foster,  Gh.D.  Kehetvich,  J.,  327 ;  [1901]  1  Ch. 
361 ;  70  L.  J.  Ch,  302 ;  84  L.  T.  139. 

8.  Restraint  on  aniictpaUon — Increase  of  income — 
Court  invesbmenU— Absolute  interest,  subject  to  restraint 
—Conveyancing  Act,  1881  (44  &  45  Vict.  c.  41),  s.  39. 
— Under  a  will  a  married  woman,  being  past 
child-bearing,  had  become,  in  the  events  that  bad 
happened,  absolutely  entitled  to  certain  settled 
trust  funds  subject  cmly  to  a  restraint  on  anticipa- 
tion by  the  will  imposed  upon  her  during  coverture. 
These  funds  were  now  in  court,  under  the  Trustee 
Belief  Act,  to  her  separate  account,  invested  in 
court  securities.  Under  her  marriage  seitiement 
certain  other  funds  settled  by  her  were  in  the  hands 
of  trustees  upon  trust,  dunng  the  joint  lives  of 
herself  and  her  husband,  for  her  separate  use 
without  power  of  anticipation,  and  after  the  death 
of  either  to  the  survivor  for  life,  and  after  the  death 
of  the  survivor  to  the  children  of  the  marriage; 
and  in  default  of  children,  then  upon  the  usual 
trusts  for  the  benefit  of  the  wife.  The  settlement 
contained  a  covenant  for  the  settlement  of  other 
and  after-acquired  property  of  the  wife.  The 
investments  allowed  by  the  settlement  were  much 
wider  than  the  court  or  statutory  investments. 
With  a  view  to  her  and  her  husband  obtaining  a 
larger  income,  the  wife  applied  to  have  tiie  funds  in 
court  transferred  to  the  trustees  of  her  settlement 
in  pursuance  of  her  covenant,  and  for  iliat  purpose 
for  the  removal  of  her  restraint  on  anticipation 
under  section  39  the  Oonveyancing  Act,  1881. 
The  application  was  supported  bv  a  scheme, 
verified  by  affidavit,  of  the  proposed  investments 
of  the  funds  under  the  wide  powers  of  the 
settlement,  which  would  result  in  a  considerable 
increase   of  income.       Farwell,    J.,    refused   the 


applii 

The  Ooxat  of  Appeal  held  that  no  case  had  been 
made  out  justifying  any  interference  with  the 
decision  of  Farwell,  j .  lacrease  of  income  was  not 
a  sufficient  reason  for  allowing  a  change  from  court 
securities  to  securities  of  a  speculative  nature.  The 
benefit  of  a  larger  income  would  be  bought  at  the 
expense  of  a  greater  risk  to  the  capital;  and  the 
court  was  not  satisfied  that  the  proposed  change  of 
investments  would  really  be  for  the  ben^t  of  the 
lady,  evenhaving  regard  to  the  fact  that,  in  theevents 
that  had  happened,  she  was  all  but  mistress  of  the 
property.— Blxtndsll,  Kb,  C.A,;  [1901]  2  Oh. 
221 ;  70  L.  J.  Oh.  522;  84  L.  T.  706. 

9.  Restraint  on  anticipation  —  Wi/^8  contracts 
during  coverture— Judgment  after  cessation  of  cover- 
ture— Separate  property — Married  Women*  s  Property 
Act,  1893  (56  &  57  Vict.  c.  63),  s.  1.— A  married 
woman,  who  was  possessed  of  separate  property  the 
income  of  which  she  was  restrained  from  antici- 
pating, entered  into  a  contract,  and  was  subsequenUy 
divorced.  Judgment  having  then  been  obtained 
against  her,  it  was  sought  to  enforce  it  by  means 
of  a  garnishee  order  attaching  income  wmch  had 
accrued  due  to  her  from  this  property  subsequenUy 
to  the  divorce. 

Held,  that  this  income  was  protected  by  the 
proviso  to  section  1  of  the  Married  Women's 
Property  Act,  1893,  and  could  not  be  attadied. — 
Babnett  v.  Howabd,  C.A.  ;  [1900]  2  Q.  B.  784 ; 
83  L.  T.  301. 


10.  SeparcAion  deed — Breach  of  covcnoirf— S»k- 
s^uenJt  cohabitation  —  Accord  and  satisfactiaR.  — 
Where  a  husband  and  wife  are  living  apart  under 
a  deed  of  separation,  and  the  husband  has  nude 
default  in  payment  of  instalments  due  to  the  wife 
under  the  aeed,  a  resumption  of  cohabitation  sab- 
sequent  to  such  default  does  not  of  itself  amooot 
to  accord  and  satisfaction  of  the  cause  of  action 
already  accrued  in  respect  of  the  arreais  of  the 
instalments.— Magait  v,  Magan,  Q.B.D.  ;  70  L.  J. 
Q  B.  90. 

11.  wife's  tort—Contract^Husband*s  liability  i% 
damages — Married  Women's  Property  Act,  1882  (4o 
&  46  Vict.  c.  75),  8.  1,  sub'section  2.— In  May,  1898, 
the  defendant  G.  K,  the  wife  of  the  d^endaot 
H.  K.,  induced  the  plaintiff,  a  widow,  to  lend  ha 
£5,300,  tbe  only  security  being  her  I  O  U.  In 
July,  1898,  the  plaintiff  was  asked  by  G.  K.  to  join 
her  in  the  purchase  of  some  shares  which  she  ssid 
had  been  recommended  to  her  by  a  financier,  and 
for  that  purpose  she  asked  the  plaintiff  to  raiss  s 
sum  of  £2,000  to  be  invested  in  the  purchase.  Tte 
plaintiff,  at  first  unwilling,  consented  to  raise  the 
£2,000  when  the  shares  had  been  purdiasei 
Shortiy  after,  the  pluntiff,  relying  on  the  represen- 
tation of  G.  K.  that  she  had  bought  the  shaies, 
signed  two  promissory  notes  for  £1,000  each,  and, 
her  solicitor  having  discounted  them,  paid  tin 
proceeds  to  G.  K.,  and  the  plaintiff  paid  the  notei 
on  maturity.  G.  K.  never  in  fact  purchased  aoj 
shares  at  all  with  the  moneys.  The  defeodsnt 
H.  K,  was  made  a  co-defendant  by  amendment. 
In  an  action  for  damages  by  the  plaintiff  against 
the  defendants. 

Held,  by  Byrne,  J.,  and  the  Oourt  of  Appeal, 
that  the  contract  was  effected  prior  to  and 
independenUy  of  the  misrepresentation;  that  tiis 
misrepresentation  was  not  the  means  of  effecting 
or  ioduoing  the  contract ;  and  that  the  husband 
was  liable  in  damages  for  his  wife*s  tort. 

There  is  nothing  in  the  Married  Women's 
Property  Act,  1882,  which  deprives  a  plaintiff  in 
such  a  case,  by  giving  him  a  right  against  the 
separate  estate  of  the  wife  which  may  or  may  not 
exist,  of  the  right  to  go  against  the  husband  in 
respect  of  a  tort  committed  by  the  wife  after  tin 
marriage. 

The  distioction  beti^een  Liverpool  AddphiLoan 
Association  v.  Fairhurst,  2  W.  B.  233,  9  Ezch.  422, 
and  Wright  V.  Leonard,  9  W.  E.  944,  11  0.  B.  N.  8. 
258,  explained  and  approved. 

Seroha  v.  Kattenburg,  34  W.  B.  542,  17  Q.  B.  B. 
177,  followed.— Eablb  v.  KnrasooTE,  (7.^.,  3; 
[1900]  2  Oh.  585 ;  69  L.  J.  Oh.  725  ;  83  L.  T.  377. 

12.  WUl — Reversionary  interest  in  personaUy— 
Assent  of  husband  after  death — General  grant  of  a4r 
ministration  with  will  annexed — Old  probate  praetics 
— Construction  of  will  and  of  assent — Costs. — When  a 
married  woman  dies  entitied  to  a  reversionary 
interest  in  personal  estate,  it  vests  beneficially  in 
her  surviving  husband  immediately  upon  her  death, 
and  whether  he  takes  administration  to  her  estate 
or  not ;  and  if  someone  else  becomes  administrator, 
this  latter  holds  the  interest  upon  trust  for  the 
husband.  And  this  is  so,  even  if  the  wife  has  made 
a  will  not  dealing  with  the  reversionary  interest, 
and  the  husband  lias  assented  to  a  grant  of  adminis- 
tration with  the  will  annexed  being  made  in  general 
terms  to  the  executors  named  in  the  wife's  wiU. 

It  is  not  necessarv  for  the  validity  of  the  assent 
that  it  should  have  oeen  given  before  the  death  of 
the  wife. 

The  defendants,  being  the  residuary  legatees  as 
well   as   the  executors,  ordered   to  pay  costs.— 
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BiJJOT  V.  NoBTH,  ChJ).  BuckUy,  /.,  247;  [1901]  1 
Ch.  424 ;  70  L,  J.  Oh.  217. 

See  alao  Divoroe,  12,  13 ;  Power,  1 ;  Settlement, 
3-5. 

MASTEB  and  SERVANT  :— 

1.  Contract  of  emphyment — Salesman — Befusal  of 
fncuter  to  provide  work—Readinese  to  pay  salary — 
Extent  of  master^s  obligaiion. — By  an  agreement  in 
writing  the  defendants  agreed  to  engi^  and  em- 
ploy we  plaintiff  as  their  representatiye  salesman 
for  fonr  years  and  tp  pay  him  a  salary  of  £250  a 
year,  and  the  plaintiff  agreed  to  devote  his  time  to 
the  service  of  the  defendants.  The  defendants, 
oonflidering  that  they  had  ground  to  complain  of 
the  plaint^s  condno^  ceased  to  avail  themselves  of 
his  services  daring  the  term  of  four  years,  but 
offered  to  pay  him  his  fall  salary. 

Held,  tlmt  the  pUintiff  wai  not  entitled  to  maio- 
tain  an  action  against  the  defendants  for  breach  of 
the  contract  to  employ  him.— TuBintB  v,  Sawdok, 
C.A.,  712. 

2.  Employers^  Licibility — AcddeTit^Compensation 
— Workmen^s  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  s.  1  (1). — A  workman  was  employed  by  the 
defendants  in  the  work  of  Ufting  and  removing 
planks  from  a  stack  of  timber ;  one  night  there  was 
rain  and  frost,  and  the  planks  became  frozen 
together,  the  planks  lower  in  the  stack  being  moce 
firmly  frozen  together  than  those  above;  on  the 
next  day  the  workman  began  the  work  in  the 
morning,  and  lifted  and  removed  planks  all  day ; 
about  4  p.m.,  while  tryiog  to  lift  a  plank,  he 
raptured  himself. 

The  workman  claimed  compensation  under  the 
Workmen's  Compensation  Act,  1897,  and  the  county 
court  judge  found  that  the  injury  was  caused  by 
the  lifting  of  the  plank,  and  was  an  injury  by 
<*  accident  *'  within  the  meaning  of  the  Act. 

Held  (dismissing  the  api^eai),  that  there  was 
evidence  of  something  fortuitous  and  unexpected 
upon  which  the  county  court  judge  might  properly 
find  that  the  injury  was  caused  by  *' accident" 
within  the  meanmg  of  the  Act. — Timmins  v.  Leeds 
FoBQS  Co.,  C.A. ;  83  L.  T.  120. 

3.  Employers*^  Liability — Accident — Compensation 
— Blood  poisoning — Workmen's  Compensation  Act, 
1897  (60  &  61  Vict.  c.  37),  s.  1.— A  miner  was 
employed  in  hewing  coal,  and  while  so  employed  a 
piece  of  coal  worked  itself  into  his  knee,  with  the 
result  that  blood  poisoning  set  in  and  the  workman 
died. 

Held,  that  his  death  was  the  result  of  an  "  injury 
by  accident"  within  section  1  of  the  Workmen's 
Compensation  Act,  1897. — ^Thompson  v,  Ashington 
Coal  Co.,  CA. ;  84  L.  T.  412. 

4.  Emphyera*  liability — Accident — Compensation-^ 
Building  —  Scaffolding  —  Workmen*s  Compensation 
Act,  1897  (60  &  61  Vict.  c.  37),  s.  7.— In  an  arbitra- 
tion under  the  Workmen's  Compensation  Aot,  1897, 
it  appeared  that,  at  the  time  of  the  accident,  the 
workman  was  standing  on  a  structure  of  trestles 
and  boards  in  one  of  the  rooms  of  an  unfinished 
house,  and  was  engaged  in  ^dastering  the  ceihng. 
The  arbitrator  found  that  the  structure  was  not  a 
''scaffolding"  within  section  7  of  the  Act.  The 
county  court  judge  set  aside  that  finding. 

Held,  that,  though  Maude  v.  Brook,  48  W.  B. 
290,  [1900]  1  Q.  B.  675,  showed  that  such  a 
structure  of  trestles  and  boards  might  be  a 
« scaffolding"  within  section  7,  yet  the  question 
whether  it  was  a  "  scaffolding  "  within  the  section 
was  a  question  of  fact  for  the  arbitrator,  and  that 
his  finding  was  not  open  to  review. — FsBXivaoK  v. 


Gbeen,    CA.,    105;    [1901]    1     Q.    B.    25;    70 
L.  J.  Q.  B.  21 ;  83  L.  T.  461. 

5.  Employers*  liability — Accident — Compensation — 
Building  exceeding  thirty  feet  in  height — Building 
being  constructed  or  repaired  by  means  of  a  scaffolding 
— Scaffolding  inside  building — Workmen* s  Compensa^ 
tion  Act,  1897  (60  &  61  Vict  c,  37),  s.  7,  aub-section  1. 
— A  building  over  thirty  feet  high,  measured  to  the 
top  of  the  roof,  was  bemg  stiffened  with  iron  stays 
some  months  after  its  completion  according  to  the 
original  specifications.  Flanks  supported  on  led|;ers 
and  trestles,  inside  the  building  and  about  eight 
feet  from  the  ground,  were  used  for  the  purposes 
of  the  work,  and  while  lifting  material  on  this 
platform  one  of  the  workmen  was  injured. 

Held  (Lord  Shand  and  Lord  Lindley  dissenting), 
that  the  building  was  being  constructed  by  means 
of  a  scaffolding  within  the  meaning  of  section  7  of 
the  Workmen's  Compensation  Act,  1897. 

Deoisioa  of  the  Court  of  Appeal  (47  W.  B.  499, 
[1899]  1  Q.  B.  1018)  reversed. 

The  meaning  of  '*  building  behdg  constructed  or 
repaired  by  means  of  a  sciSoldmg  "  considered. — 
HoDDiNOTT  V.  Nbwtok,  fl.Z.,  380 ;  [1901]  A.  C. 
49;  70  L.  J.  Q.  B.  150 ;  84  L.  T.  1. 

6.  Employers*  lidbility — Accident — Compensation  — 
Building  —  Repair  of  building  —  Whitewashing  — 
Workmen's  Compensation  Act,  1897  (60  &  61  Vict.  c. 
37),  6.  7.^Whitewashing  the  ceilings  of  a  house 
held  to  be  "  repairing  "  a  building  within  the  mean- 
ing of  section  7  of  the  Workmen's  Compensation 
Act,  1897. 

Wood  V.  WaUh,  47  W.  E.  504,  [1899]  1  a  B. 
1009,  is  overruled  by  Hoddinott  v.  Newton,  Chambers, 
&  Co.,  ante,  p.  380,  [1901]  A.  C.  49.— Dbedge  v. 
CoiTWAY,  CA.,  518;  [1900]  2  K.  B.  42 ;  70  L.  J. 
E.  B.  494 ;  84  L.  T.  345. 

7.  Employers*  liability— AccidefU — Compensation — 
**  Claim  for  compensation** — IniticUion  of  proceedings 
--Workmen* s  Compensation  Act,  1897  (60  &  61  Vict. 
c.  37),  ss.  1,  2  (1)  — The  oiaim  for  compensation 
required  under  section  2,  sub-section  1,  of  the  Work- 
men's Compensation  Aot  to  be  made  within  six 
months  of  the  accident  causing  the  injury,  refers 
not  to  the  filing  a  request  for  arbitration  in  the 
county  court,  but  to  the  actual  claim  made  by  the 
workman  upon  his  employer. 

Decision  of  Court  of  Appeal  (48  W.  B.  534,  [1900] 
2  Q.  B.  145)  reversed.— Powell  v.  Main  Collq^ry 
Co.,  H.L.,  49 ;  [1900]  A.  C.  366 ;  69  L.  J.  Q.  B.  758. 

8.  Employers*  liability — Accident — Compensation — 
Continuous  employment — Weekly  earnings — Contract 
to  work  two  days  in  the  week — Casual  earnings  from 
same  employers — Earnings  from  other  employers — 
W<yrkmen*s  Compensation  Act,  1897  (60  &  61  Vict,  c 
37),  Schedule  I.  (1). — In  an  arbitration  under  the 
Worlonen's  Comp«aisation  Aot,  1897,  it  appeared 
that  the  applicant  entered  into  a  contract  of 
employment  with  his  employers  to  work  for  them 
on  two  days  in  every  wedc  at  certain  wages.  He 
was  injured  by  an  accident  in  the  coarse  of  such 
employment  in  the  third  week  of  his  service.  On 
the  other  dajs  of  each  week  he  was  free  to  work 
as  he  pleased ;  sometimes  he  did  cssual  work  for 
the  same  employers,  sometimes  he  did  work  for 
other  employers. 

Held,  that  the  applicant's  contractual  employ- 
ment wss  continuous  employment,  and  that  his 
"average  weekly  earnings  "  within  the  meaning  of 
the  Fust  Schedule  to  the  Aot  were  the  wages  he 
received  weekly  under  his  contract  of  employment, 
and  that  he  was  not  entitled  to  have  taken  into 
account  either  the  eamiogs  he  received  from  other 
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employers  or  the  earoings  he  reoeived  for  oaaaal 
work  for  the  same  employere.— HATHAWAY  v. 
Argtjs  PBiNTmo  Co.,  C.A.,  113;  [1901]  1  Q.  B. 
96 ;  70  L.  J.  Q.  B.  12 ;  83  L.  T.  465. 

9.  Employers'  liability — Accident — GompenscUion — 
Course  of  the  employment — Disobedience  to  master's 
orders— Workmen's  Compensation  Act,  1897  (60  &  61 
Vict,  c.  37),  8,  1. — A.  workman  was  employed  as  a 
carpenter,  part  of  his  duty  being  to  sharpen  his 
tools  at  a  grindstone,  which  wai  worked  by  means 
of  a  leather  band  passed  over  shafting  connected 
with  an  engine.  While  sharpening  his  tools  the 
band  slipped  off  the  stone.  In  trying  to  replace  it 
he  was  caught  by  it  and  iojured.  He  had  been 
told  not  to  touch  the  machinery,  and  in  trying  to 
replace  the  band  he  was  acting  contrary  to  his 
orders.  The  county  court  jadg.*  having  awarded 
him  compensation  under  the  Workmen's  Compensa- 
tion Act,  1897, 

Held,  that,  in  the  circumstances,  it  could  not  be 
said  as  a  matter  of  law  that  the  accident  did  not 
arise  out  of  and  in  the  course  of  the  employment, — 
Whitbhead  v.  Rbadbe,  G.A.,  662  ;  [1901]  2KB. 
48 ;  70  L.  J.  K.  B.  646 ;  84  L.  T.  514. 

10.  Employers'  liability— Accideni—Compensation 
—Dock—'*  Factory  "  —  **  Undertakers  "  —  Repair  of 
ship— Factory  and  Workshop  Ad,  1896  (68  &  69  Vid. 
c.  37),  «.  2Z— Workmen's  Compensation  Ad,  1897  (60 
&  61  Vid.  c.  37),  «.  7.— The  appellant's  hwbandwa^ 
at  work  on  a  vessel  which  was  being  repaired  by 
the  respondents  in  a  dry  dock  hired  by  them  for  tbe 
purpose.  In  the  course  of  his  employment,  when 
crossing  from  the  vessel  by  a  plank  to  the  side  of 
the  do^  the  plank  tilted,  and  he  was  thrown  into 
the  dock  and  killed. 

Held  (reversing  the  decision  of  the  Court  of 
Appeal),  that  the  dock  wat,  by  section  7,  sub- 
section 2  of  the  Workmen's  Compensation  Act,  1897, 
a  <*  factory,"  and  that  the  respondents  as  occupiers 
thereof  wf^re  liable  to  pay  compensation. — lUlNS  v, 
JOBSON,  Zr.L.,  705;  70  L.  J.K.  B.  771. 

11.  Employers'  liabiliiy^Aecident—Compensation 
^*' Earnings"— Dedudion  from  wages— Workmen's 
Compensation  Ad,  1897  (60  &  61  Vid.  c.  37),  Sched. 
/.,  cZ.  1  (a).— A  workman  was  employed  as  a  miner, 
and,  in  the  course  of  such  empl  >yment,  was  killed 
by  an  accident.  In  accordance  with  the  practice  of 
the  mine,  a  sum  of  sixpence  was  always  deducted 
from  his  weekly  wages  to  defray  the  cost  of  the  oil 
for  a  lamp  uaed  by  him  at  his  work,  the  oil  being 
provided  by  the  employers. 

On  an  application  for  compensation  under  the 
Workmen's  Compensation  Act,  1897,  the  county 
court  judge  decided  that  the  sixpence  a  week  for 
oil  could  not  be  deducted  in  ascertaining  the 
weekly  *'  earnings  "  of  the  dectas  d,  and  that  com- 
pensation must  be  based  upon  the  full  amount  of 
the  wages* 

Held,  on  appeal,  that  the  principle  on  which  the 
county  court  judge  based  his  a^vard  was  correct  — 
Houghton  v.  Sutton  Hbath  Coujeeies  Co.. 
CA.,  196  ;  [1901]  1  Q.  B.  93 ;  70  L.  J.  Q.  B.  61 ; 
83  L.  T.  472. 

12.  Employers'  liability— Accident— Compensation 
—Enforcement  of  awardr^  Committal  order— Debtors 
Ad,  1869  (32  &  33  Vid.  c.  62).  s.  5— Workmen's 
Compensation  Ad,  1897  (60  &  61  Vid.  c  37),  Sched. 
IL,  d.  8.— A  county  court  judge  has  jurisdiction  to 
enforce  sn  award  under  the  Workmen's  Compensa- 
tion Act,  1897,  by  means  of  an  order  of  committal 
under  section  6  of  the  Debtors  Act,  1869.— Bailey 
V.  Plant,  C.A.,  103;  [1901]  1  0.  B.  31 ;  70  L.  J. 
aB.  63;  83L.T.469. 


13.  Employers*   liahaity—Acoideni—CompeMaim 
^**  Factory  "^8hip  unloading   at  quay— "  Under- 
takers"—Factory  and  Workshop  Ad,  1896  (58  &  59 
Vid.  c.  37),  s.  23,  sub-sedion  1-  Workmen*s  Com- 
pensation Ad,  1897  (60  &  61  Vid.  c  37),  «.  7.~A 
ship  carrying  cattle  and  other  cargo  was  moored 
alongside  a  quay  not  belonging  to  the  shipownan. 
The  shipowners  were  going  to  discharge  the  ship 
by  their  own  men.    A  workman  in  the  employinent 
ol  the  shipowners  was  on  the  quay  engaged  in 
setti'K  a  gangway  from  the  quay  on  to  the  ship 
when  he  slippS  and  feU  between  the  ship  and  fte 
quay  wall,  and  was  killed.    The  gangway  was  for 
the  purpose  of  enabling  the  workmen  and  crew  to 
get  to  and  from  the  ship,  but  was  not  nwd^ 
about  to  be  used,  in  the  process  of  unloading.    The 
cattle  were,  on  the  day  in  question,  discharged  into 
lighters  on  the  other  side  of  tbe  ship.    No  other 
cargo  was  discharged  on  that  day. 

In  an  appbcation  for  oompentatiwi  under  the 
Workmen's  Compensation  Act,  1897,  the  ooonty 
court  judge  held  that  the  deceased  man  was 
employed  on  or  in  or  about  a  ship,  and  that,  th«e- 
foie,  the  employment  was  not  within  the  Act. 

H«ld,  that  the  employment,  at  the  time  of  the 
accident,  was  on  t^e  quay,  and  tberefore  on  a 
"factory"  within  s^Kstion  7  of  the  Act;  that  the 
shipowners  h.d  at  the  time  the  «•  aotoal  use;  of 
•that  part  of  the  quay  where  the  ship  was  moored, 
and  were,  therefore,  the  oocuiaers  of  it,  and  csjns 
within  the  definition  of  "  undertakers  "  in  Beotu>a 
7,  sub-eecfcion  2,  of  the  Act;   and  that  the  Act 

*^Head!  also,  that  the  gangway  was  not  plant  u«d 
in  the  process  of  unloading  on  to  the  quay,  ana 
was  not,  therefore,  a  "  factory  "  within  seotion  7  of 
the  Act,  as  defined  by  section  23.  sub-section  1  (o), 
ol  the  Factory  and  Workshop  Act,  1896,— MKMra 
V.  Wilson,  C.A.,  161 ;  [1901]  1  Q.  B.  35 ;  70  L.  J. 
Q.  B.  97  ;  83  L.  T.  490. 

14.  Employers'  liability— Accident— CcmpentaiiM 
—Factory— Steam-engine  on  farm— Mill  for  grwd^ig 
meal—**  By  vxiy  of  trade  or  for  purposes  of  gam  — 
Fadory  and  Workshop  Ad,  1878  (41  &  42  Vid.  c.  16). 
t,  QS^Workmen's  Compensation  Ad,  1897  (60  &  61 
Vid.  c.  37).  s.  7.— A  workman  employed  on  a  to 
to  drive  a  steam-engine  for  working  a  mill  uMd  to 
grind  meal  for  the  farm  stock  is  not  employed  m  s 
•'  factory  "  within  the  meaning  of  the  Factory  snd 
Workshop  Act,  1878,  so  as  to  come  within  seotomT 
of  thn  Workmen's  Compensation  Act,  1897.--Niffl 
v.  HoLUifSHBAD,  C.A.,  424;  [1901]  1  Q.  B.  700; 
70  L.  J.  K  B.  671 ;  84  L.  T.  483. 

16.  Employers'  liability— Accident— Compensa^ 
—**  Machinery  connected  with  or  used  in  the  *««»«* 
of  the  employer  "—Employers'  Liability  Ad,  1880  (« 
&  44  Vid,  c.  42).  s.  1  (1).— A  workman  was  mjmed 
while  assisting  on  a  Sunday  in  the  removal  of* 
machine  in  his  employers'  workshop.  Themaohwe, 
which  was  defective  to  the  knowledge  of  thefowmw, 
had  broken  down  on  the  previous  day  and  hadfinauy 
erased  to  be  used  in  the  employers'  busineesat  the 
time  of  the  accident ;  it  was  being  removed  fwB 
itsplaceinthe  centre  of  the  workshop  out  of  tw 
way  until  it  could  be  finally  remove!  from  tw 

^^HSdTthat  the  machine  was  not  "  machinery  or 
plant  connected  with  or  used  in  the  butiness  of  W 
employers"  within  section  1,  sub-seoUon  1,  of  tw 
Employers'  LUbiHty  Act.  1880,  and  that  1^ 
employers  were  not  liable.-THomsoN  v.  W 
Glass  BoTTLB  Co ,  K.B.D. ;  [1901]  2  K.  B.  483. 

16.  Employers'  liabilUy— Accident— Comp^^ 
^Machinery  used  in  loading  from  a  guay—OoGi9^ 
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— Person  using  machinery— *^  Undertaker*' — Work- 
men*s  Chmpensation  Ad,  1897  (60  &  61  Vict.  c.  37), 
fi.  I—Factory  and  Workshop  Act,  1895  (68  &  69  Vict, 
c.  37),  s.  23,  eub^section  1.  —  The  person  uBing 
machmery  ia  the  prooess  of  Joftding  a  ship  from  a 
qaay  it  an  ocoupifr  of  a  factory  within  section  23, 
8ub-8ection  1,  of  the  Factory  and  Workshop  Act, 
1895.  and  tberefore  an  "undertaker"  within  th« 
meaning  of  the  Workmen's  Compensation  Act, 
1897,  »•  7.— Cabrirgton  v.  Banivistbb,  CA.\ 
[1901]  1  a  B.  20;  70  L.  J.  Q.  B.  31 ;  83  L.  T.  467. 

17.  Employers'"  liability — Accident — Oomperuation 
— Order  on  insurance  company — Appeal — Jyorkmen*s 
Compensation  Act,  1897  (60  &  61  Vict  c  37),  «.  6 ; 
Sched.  IL  (4). — ^There  is  no  appeal  to  the  Court  of 
Appeal  from  the  refusal  of  a  county  court  judge  to 
iniike  an  order  on  an  insurance  company  under 
section  6  of  the  Workmen's  Compensation  Act, 
1897.— Lbeoh  v.  Lifb  Assukanob  Assooiattow, 
a  A.,  482 ;  [1901]  1  a  B.  707;  70  L.  J.  K  B.  644; 
84  L.  T.  414. 

18.  Employers*  liability — Accident — Compensation 
— **  Railroad  " — Oonstrudion  of  railway  signal  box — 

Workm/en*s  Conypensation  Act,  1897  (60  &  61  Vict,  c, 
37),  s,  7,  sub-sections  1,  2. — A  workman  was  accident- 
a»liy  ii'jored  in  the  course  of  hit  employment  on  the 
construction  of  a  signal  box  on  a  new  line  of  railway, 
field,  that  his  employment  was  on,  in,  or  abont 
&  work  of  construction  of  a  *<  raiboad  "  within  the 
meaning  of  the  definition  of  **  eogineering  work  " 
in  section  7  of  the  Workmen's  Compeusation  Act, 
1897,  so  as  to  entitle  him  to  compensatiou  under 
the  Act.— FULUOK  v,  Evans,  C,A.  ;  84  L.  T.  413. 

19.  Employers*  liability — Accident— Compensation 
— Strain  of  unusual  exertion — Workmen^  Compensa- 
tion Act,  1897  (60  &  61  Vict.  e.  37),  s.  1  (1).  -A 
woman,  who  was  employed  as  a  box  maker,  wa« 
ordered  to  work  upon  boxes  which  were  larger  and 
heayier  than  those  upon  wbioh  she  had  previously 
worked.  When  she  had  finished  some  of  the  boxes 
and  was  working  upon  another,  she  suffered 
interoal  injury  from  the  strain  of  the  unusual 
exertion. 

The  county  court  judge  found  that  the  injury 
did  not  arise  from  an  ** accident"  within  the 
meaning  of  section  1  (1)  of  the  Workmen's  Com- 
pensation Act,  1897. 

Held,  that  the  judge  had  properly  found  that 
the  injury  did  not  arise  from  an  **  aocideDt "  within 
the  meaning  of  the  Act— Bofbb  v,  Gbbbnwood, 
C.A. ;  83  L.  T.  471. 

20.  Employers*  liohility— Accident— Compensation 
— Sub-contracting  —  Work  ancillary  to  business  of 
undertakers  —  Workmm*B  Compensation  Act,  1897 
(60  &  61  Vict,  c  37),  s.  4.— In  an  arbitration  under 
the  Workmen's  Compensation  Act,  1897,  it  appeared 
that  the  workman's  employers,  who  were  engineers, 
had  contracted  with  a  firm  of  cotton  spinners  to 
supply  and  fix  a  driving-wheel  for  a  stosm-engine 
on  their  factory,  and  that  the  workman  was  acci- 
dentally killed  while  engaged  in  the  operation  of 
lifting  tlie  wheel  into  its  place. 

H«ld,  that  the  cotton  ipirmers  were  not  liable  to 
pay  compensation  under  section  4  of  the  Act, 
because  the  work  of  fixing  the  wheel  was  merely 
ancillary  or  incidental  to,  and  was  no  part  of  or 
process  io,  th*ir  bu*infss.— Wbiolet  v.  Bagley, 
C.A.,  472 ;  [1901]  1  K.  B.  780 ;  70  L.  J.  K,  B.  538 ; 
84  L.  T.  415. 

21.  Emphtyers*  liability — Accident — Compensation 
—  Weekly  earnings — Average  weekly  earnings  before 
accident— Review  of  weekly  payment — Average  amount 
workman  able  to  earn  after  accident — Apprentiot —  ^ 


Value  of  tuition — Workmen* s  Compensation  Act,  1897 
(60  &  61  Vict.  e.  37),  Ut  Schedule  (2),  (12).— An 
apprentice  sustained  an  injury  to  his  right  hand 
which  prevented  his  working  as  a  skilled  artizan, 
and  the  indenture  of  apprenticeship  was  cancelled. 
On  an  application  for  compensation  tmder  the 
Workmen's  Compensation  Act,  1897,  he  obtained 
an  award  of  a  weekly  payment  based  on  his  wages 
for  the  previous  year.  He  returned  to  the  employ- 
ment of  the  same  employers  as  a  workman,  at 
weekly  wages  higher  than  his  wages  at  the  time  of 
the  accident,  but  less  than  those  that  would  be 
ordinarily  paid  to  a  workman  employed  on  the 
same  class  of  work,  since  the  injury  he  had  sus- 
tained affected  his  ability  to  earn  full  wages.  On 
an  application  by  the  employers  for  the  review  and 
termination  of  the  weekly  payment,  the  county 
court  judge  dismissed  the  application,  on  the 
ground  that  the  workman  was  earning  less,  by  a 
sum  equal  to  the  amount  of  the  weekly  payment 
awarded,  than  if  he  had  had  the  use  of  his  right 
hand.    On  appeal. 

Held,  that  on  a  review  of  a  weekly  payment 
made  by  award  under  the  Act,  the  test  to  be  applied 
i«  the  difference  between  the  amount  of  the  average 
earnings  before  the  accident  and  the  average 
amount  which  the  workman  is  able  to  earn  af  cer 
the  accident;  that  in  the  absence  of  evidence  of 
advantages  incidental  to  the  employment,  and 
capable  of  being  appraised  at  a  money  value,  the 
earnings  before  tiie  accident  must  be  determined  by 
the  wages  received ;  that  the  county  court  judge 
was  therefore  wrong  in  refusing  to  review  the 
weekly  payment;  but  that  the  weekly  payment 
should  be  continued  at  a  nominal  amount,  in  order 
to  preserve  the  right  of  the  applicant  to  make  any 
further  application  that  might  become  necessary. 

Semhle,  that  the  value  of  the  tuition  given  to  an 
apprentice  should  not  be  taken  into  account  in 
arriving  at   the  amount  of   his   average  weekly 

earnings.  —  POMPHBBY    v.     SOTTTHWABE    Fbbss, 

C.A.;  [1901]  1  a  B.  86;  70  L.  J.  Q.  B.48;  83 
L,  T.  468. 

22.  Employers*  liability — Accident — Compensation 
— Weekly  earnings — Employed  less  than  two  weeks — 
Workmen's  Compensation  Act,  1897  (60  &  61  Vict.  e. 
37),  s.  1 ;  Schedule — Loading  and  unloading  a  vessel* 
— It  is  not  necessary  for  a  workman  to  be  two 
weeks  in  the  service  of  his  employer  in  order  to  be 
entitled  to  the  benefit  of  the  Workmen's  Compensa- 
tion Act,  1897. 

The  1st  section  of  the  Act  giv^s  the  compensation; 
the  schedule  the  method  of  computing  it. 

Where  a  stevedore  was  killed  on  a  vessel  whilst 
engaged  in  placing  the  beams  which  support  the 
hatchway,  and  this  took  place  after  the  cargo  had 
been  stowed  from  the  wharf  or  quay. 

Held  (Lord  Lindley  dissenting),  that  the  process 
of  loading  was  not  then  completed  within  the 
meaning  of  the  Act. 

Dedsiors  of  the  Court  of  Appeal  (48  W.  B.  408, 
[1900]  1  Q  B.  780,  and  48  W.  B.  698,  [1900]  2  Q.  B. 
95)  reversed.— Lysons  v.  Enowles;  Stuabt  v. 
Nixow,  H.L.,  636 ;  [1901]  A.  C.  79 ;  70  L.  J.  a  B. 
170 ;  84  L.  T.  65. 

23.  Factory — Fine  for  breach  of  rule  as  to  good 
order  and  decorum.— Truck  Act,  1896  (69  ft  60  Vict, 
c.  44),  s.  1,  subsection  1  (b)  (c). — The  respondents, 
who  were  corset  manufacturer!',  and  were  the 
occupiers  of  a  factory  within  the  meiining  of  the 
Factory  Acts,  1878  to  1895,  entered  into  a  contract 
with  a  girl,  Helen  Bobbins,  and  employed  her  as  » 
machinist  in  their  factory.  The  following  rule 
[inter  alia)  formed  pact  of  the  oonlzact:    "All 
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workers  shall  observe  good  order  and  deoomin 
while  in  the  factory,  and  shall  not  do  anything 
whioh  may  interfere  with  the  proper  and  acderlj 
conduct  of  the  business  thereof,  or  of  any  depart- 
ment thereof,  and  shall  in  all  respects  obey  the 
lawful  commands  of  the  general  manager,  fore- 
woman, or  superintendent  of  their  respeotiye 
departments.  A  fine  of  sixpence  (or  less,  at  the 
discretion  of  the  manager)  shall  be  paid  by  each 
worker  who  shall  be  guilty  of  any  mfringement 
of  this  rule."  /         -o 

The  employees  were,  if  they  wished,  allowed  to 
have  their  dinners  in  the  workroom.  On  one 
occasion  the  derk  in  charge  of  the  factory  heard  a 
considerable  noise  in  the  workroom,  and  on  going 
there  discovered  disorder,  the  girl  Bobbins  playing 
a  small  harp  and  the  other  girls  dancing.  For 
this  disorder  Bobbins  and  some  of  the  othm  were 
fined  the  sum  of  twopence  each. 

The  appellant,  an  inspector  of  factories,  there- 
upon by  an  information  made  complaint  that  the 
respondents  had  committed  breaches  of  section  1, 
sub-section  1  (5)  and  (c),  of  the  Truck  Act,  1896,  on 
the  ground  that  the  said  rule  did  not  ^edfy  the 
acts  or  omissions  in  respect  of  which  a  fine  might 
be  imposed,  and  that  the  fine  imposed  was  not  in 
respect  of  some  act  or  omission  within  the  meaning 
of  sub-section  1  (c). 

The  justices  found  that  good  order  and  decorum 
were  not  observed,  and  that  f»A«Aing  and  disorder 
were  likely  to  cause  loss  or  damage  to  the  respon- 
dents, and  that  the  said  rule  constituted  a  reason- 
able contract,  and  complied  with  section  1,  sub- 
section 1  (5)  and  (c),  of  the  said  Act,  and  they 
accordingly  dismissed  the  information.  On  appeal 
by  the  inspector  of  factories. 

The  court  held  that  the  justices  had  decided 
rightly ;  the  rule  was  good  and  was  not  too  general, 
and  there  had  been  such  a  breach  thereof  as  justifiea 
a  fine  being  imposed.  The  words  "  good  order  and 
decorum  "  must  be  construed  with  reference  to  the 
special  circumstances  under  which  a  particular 
business  is  carried  on,  having  regard  to  the  place  in 
whioh  any  alleged  disorder  Ukes  place.— Squibe  v. 
Bayer,  K.B.D.,  567 ;  [1901]  2  K,  B.  299 ;  70  L.  J. 
K.  B.  706. 

24.  FdUe  imprUonment  —  Arrest  hy  servant  — 
Liability  of  maater. — The  plaintiff,  a  Mrman,  who 
was  employed  by  the  defendant,  the  owner  of  a 
public-house,  was  given  into  custody  on  the  charge 
of  stealing  whisky  belonging  to  the  defendant  by 
Mm  who  was  the  manager  of  the  said  public-house 
and  the  servant  of  the  defendant.  M.,  in  giving 
the  plaintiff  into  custody,  acted  under  a  complete 
misapprehension,  and  withdrew  the  charge  as  soon 
as  they  arrived  at  the  police-station. 

There  was  no  evidence  that  any  whisky  had  been 
stolen,  or  that  it  was  necessary  to  give  Uie  barman 
into  custody  in  order  to  protect  the  property  of  his 
master.  The  defendant  was  in  the  mibit  of  visiting 
his  public-house  nearly  every  day. 

The  plaintiff  brought  an  action  against  the 
defendant  for  false  imprisonment. 

Held  that  no  action  lay  against  the  def endant^ 
and  that,  under  the  circumstances  of  the  case,  there 
was  no  evidence  that  there  was  any  implied 
authority  on  the  part  of  the  manager  to  give  the 
plaintiff  into  custody.— Hakson  v.  Walleb,  Q.j^.D., 
445;  [1901]  1  Q.  B.  890;  70  L.  J.  Q.  B.  231;  84 
L.  T.  91. 

25.  Hire  of  Tiorse,  brougham,  and  driver  from 
jobmaster  at  so  much  a  week  to  include  driver^ s  wages 
— Brougham  used  by  hirer* e  traveller  for  hie  rounds- 
Theft  from  brougham  of  Jewellery  through  negligence 


of  driver  leaving  carriage  unattended — Master  pajUng 
with  control  of  eervanJt — OonJbrol  of  hirer^Ntnh 
liability  of  jobmaster  to  hirer, — ^The  plaiatUE,  t 
wholesale  jeweller,  hired  from  the  defendiat  a 
jobmaster,  a  horse,  brougham,  and  driver  for  £3 1 
week,  to  iodade  the  man's  wages.  The  broDgbsm 
was  for  the  use  of  his  traveller. 

The  brougham  was  out  one  day  and  tibe  dxifv 
left  it  unattended  while  he  had  his  dinner.  Daring 
his  absence  it  was  driven  away,  and  jewellery  to  the 
value  of  some  £4M  was  stolen. 

Held,  that,  althou^  the  loss  was  due  to  fiu 
negligence  of  the  coachman  in  leaving  the  broog^um 
unattended,  yet  that,  under  the  contract,  fte 
defendant  did  not  accept  the  duty  of  taking  osie 
of  the  goods,  and,  therefore,  was  not  liable  for  the 
loss.— Abilahaks  v.  Bullook,  K,B.D.f  653. 

26.  Mine — Person  employed  by  ooniraetar  U  cod 
mine— Conditions  of  employment— Liability  of  mine 
owner— **  Workman** — Coal  Mines  BegutaUon  Ad, 
1887  (50  &  51  Viet.  c.  6S)^Employers  and  IForifc- 
men  Act,  1875  (38  &  39  Vict.  c.  90),  a.  10- 
Emiployers*  Liability  Act,  1880  (43  &  44  Vidt.  c  42), 
s.  8.— By  section  8  of  tue  Employer*'  Liability  Act, 
1880,  the  expression  <*  workman  "  means  any  p«noo 
to  whom  the  Employers  and  Workmen  Act,  16io, 
appUes;  and  by  section  10  of  that  Act  of  i87o 
a  "  workman"  means  "any  person  who,  hems  a 
labourer,  .  •  •  miner,  or  otherwise  engaged  in 
manual  labour  .  •  •  has  entered  intocrwoiki 
under  a  contract  with  an  employer/'  whetftier  the 
contract  be  express  or  implied. 

By  the  special  rules  of  a  coQiecy  frasMd 
under  the  Goal  Mines  Begulation  Aot,  1875, 
conditions  of  employment  were  made.  No. 
5  of  which  was  for  "drawers  and  persons 
working  under  contractors  only,"  and  wss  si 
f  oUowB :  "  Every  drawer  employedby  any  mioer,  snd 
every  workman  or  other  person  employed  by  s 
contractor  at  the  colliery,  shall,  at  the  request  of 
suoh  miner  or  contractor,  obtain  a  copy  of  then 
conditions  from  ^  the  officer  whose  duty  it  is  to 
provide  such  copies,  and  such  drawer,  workman,  or 
other  person  shall,  in  consideratioa  of  bebg 
emploved  at  the  works,  be  bound,  both  as  between 
himseu  and  the  miner  or  contractor,  and  between 
himself  and  the  owner,  by  the  terms  of  then 
conditions." 

M.  entered  into  a  contract  with  the  owners  of 
the  colliery  to  sink  a  diaft  in  their  coal  mine  and  to 
provide  the  laboor  for  doing  so.  F.,  a  workmss, 
was  engaged  bv  M.,  and,  while  engaged  upon  the 
said  work,  was  killed  by  an  accident,  and  the  father 
of  the  deceased  then  brought  an  aotion  against  the 
colliery  owners  under  the  Employers'  liiafality  Ani, 
1880,  to  recover  damages  for  his  death. 

Held,  that,  although  the  above  condition  crested 
a  privity  of  contract  between  the  mine  owners  sad 
the  deceased  workman  of  the  contractor,  it  wsi 
only  collateral  and  in  addition  to  the  oontiaot  he 
entered  into  with  M.,  and  that  it  did  not  make  hm 
a  servant  or  workman  of  the  mine  owners  withbi 
the  meaning  of  section  10  of  the  Employers  sad 
Workmen  Act,  1875;  and  that,  therefore,  Ihe 
Employers'  Liability  Act,  1880,  did  not  apply.- 
FiTZPATEiOK  V.  Evans,  JSr.^.Z).,  491 ;  [1901]  1 K  B, 
756 ;  70  L.  J.  K.  B.  363 ;  84  L.  T.  23a 

27.  Negligence— Personal  injury — Accident  eatvtd 
by  defendanfa  servant — Action  against  defendcmt^ 
Notice  of  accident  previously  given  by  plaintiftoia 
employers — Wages  paid  as  before — No  further  fw- 
cewUngs  taken  against  employers  under  ITorfaao**' 
I  Compensation  Act,  1897,  m.  2,  ^--Bight  of  plavOii 
[     to   sue  defendant.— TLe  plaintiff^  a  sawyer,  ^ 
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worked  for  Meairs.  Jooes  Brothers,  mefc  with  an 

•oaident  caused  1^  the  negliceiioe  of  a  serrant  in 

the  employment  of  the  def en£nt. 
Having  oiven  notice   of   the  accident   to   his 

employers,  Messrs,  Jont s  Brothers,  th^y  continued 
to  pay  the  plaintiff  the  same  waices  as  before,  and 
no  farther  steps  were  taken  by  him  to  obtain 
compensation  under  the  Workmen's  Gompensatioa 
Act,  1897. 

In  a  common  law  action  against  the  defendant 
for  damages, 

Held,  the  action  was  maintainable,  because  a 
mere  notice  of  an  accident  given  under  section  2 
of  the  Workmen's  Oompensation  Act,  1897,  to  the 
employer  was  not  a  "proceeding"  against  the 
employer  within  the  meaning  of  section  6,  and  did 
not,  therefore,  preclude  the  plaintiif  from  bringing 
an  action  affainst  a  person,  other  than  his  employer, 
whose  negugenoe  caused  the  injury. — Pbbby  v. 
CiJEicxirrs,  K,B,D.,  669. 
See  also  Scotland,  Law  of. 

MEBOHANDIZGB  MABES.-Sf  e  Sale  of  Goods,  6 ; 
Trade-mark,  2-4. 

HBTBOPOLIS  :— 

1.  Building — District  surveyor ^Fte$^  Builder  in 
default^  Bight  to  recover  fees  from  oumer  or  occupier 
— Limitation  of  time — Summary  Jurisdiction  Ad, 
1848(11  &  12  Viet,  c.  43),  ».  11— Lond<m  Building 
^rf,  1894(67  &  58  Vict.  c.  ccxiii.),  ss.  154,  157(1) 
(2).— A  district  surveyor  can  take  summary  pro- 
ceedings to  recover  his  fees  from  the  owner  of  a 
building  under  section  157  of  the  London  Building 
Act,  1894,  within  six  months  from  the  date  of  tlie 
receipt  of  the  bill  of  fees  by  th«  owner.— Cobbett 
V.  Badgbb,  Z^.i?.2).,  539;  [1901]  2  K.  B.  278;  70 
L,  J.  K.  B.  640 ;  84  L.  T.  602. 

2.  Building—Electric  lighting— Boxes  in  street — 
Notice  to  district  surveyor — London  Building  Act, 
1894  (57  &  58  Vict  c.  ccxiii.),  s.  145.— Where  a 
local  authority  within  the  meaning  of  the  Electric 
Lighting  Acts,  1882  and  1888,  in  pursuance  of 
those  Acts,  has  been  granted  a  provisional  order 
confirmed  by  a  statute,  and  under  the  provisions  of 
that  order  has  constructed  in  a  street  boxes  for  the 
purposes  in  connection  with  the  supply  of  electric 
^orgy,  such  boxes  are  buildings,  s^ctures,  or 
works,  within  section  145  of  the  London  Building 
Act,  1894,  and  a  notice  tmder  tiiat  section  must  be 
served  on  the  district  surveyor  before  they  are 
oommenoed.— Whitbohapbl  Boabd  op  Wobks  v. 
Cbow,  K.B.D. ;  84  L.  T.  595. 

3.  Building — General  line  of  buildings— **  Pra^ 
jedion" — Electric  sign  affixed  to  tuall  of  house- 
Lapse  of  time  between  offence  and  information — 
London  Building  Act,  1894  (57  &  58  Vict.  c.  ccxiii.), 
«•  73,  sub'section  8 — Summary  Jurisdiction  Act, 
1848  (11  &  12  Vict.  c.  43),  s.  11.— By  an  agreement 
ui  writing  the  appellant  let  to  an  advertiser's 
Agent  a  position  covering  the  first-fioor  window  of 
a  house  in  the  Seven  Sisters-road  for  the  purpose  of 
erecting  an  electric  advertising  sign.  The  sign 
consisted  of  a  wooden  case  with  a  glass  front, 
which  was  attached  to  the  extwnal  wall  of  the 
house  by  iron  brackets,  a  space  of  six  inches 
intervening  between  the  back  of  the  case  and  the 
level  of  the  front  wall.  The  cornice  of  the  shop- 
front,  which  was  below  the  sign,  projected  twenty 
hiches  beyond  the  external  wall  ot  tne  premises  |q 
that  the  si^  projected  four  inches  less  than  ^ 
existing  projection  of  the  premises.  ^^ 

More   than   six    months    after   the   sign    ^ 
completely    erected,    the     respondents    Uud  ^a^ 
information  against  the  appellant  for  an  oft>    wa 


under  section  73,  sub-section  8,  of  the 
London  Building  Act,  1894,  in  extending  a 
projection  beyond  the  general  line  of  buildings, 
without  the  respondents'  permission.  The 
summons  was  heard  b^r  a  metropolitan  magis- 
trate, and  at  the  hearing  a  furtner  point  was 
raised  by  the  appellant,  whether  the  prosecution 
of  the  alleged  offence  was  barred  under  section  11 
of  the  Summary  Jurisdiction  Act,  1848,  by  lapse  of 
time,  the  sign  having  been  erected  on  the  20th  of 
June,  1899,  notice  to  remove  served  on  the  16th  of 
March,  1900,  and  the  information  laid  on  the  17th 
of  May,  1900,  which  information  alleged  that  the 
offence  was  committed  on  or  about  the  19th  of 
December,  1899,  the  date  when  the  sign  was  first 
brought  to  the  attention  of  the  councU.  The 
magistrate  decided  in  favour  of  the  council,  and 
convicted  the  appellant. 

Held  (allowing  the  appeal),  that  the  erection  of 
the  sign  was  not  an  offmce  within  section  73  (8)  of 
the  Lraidon  Building  Act,  1894,  which  section  onl^ 
extended  to  such  projections  as  were  part  of  the 
architectural  structure  of  the  building  itself. 

Held,  also,  that  if  titiis  sign  were  a  **  projection," 
nevertheless  the  information  was  barred  by  lapse  of 
time  imder  section  11  of  the  Sommary  Jurisdiotion 
Act.  1848. 

Held,  further,  that  the  tenancy  would  have  been 
no  answer  to  the  charg<». — ^Hull  v.  London 
County  Coitncil  K.BD,,  394 ;  [1901]  1  K. B.  680 ; 
70  L.  J.  K.  B.  364  ;  84  L  T.  160. 

4.  Building— Hospital— Building  t^sedfor  a  public 
purpose — Home  for  deft  dive  children — London  Build' 
ing  Act,  1894  (57  &  58  Vict.  c.  ccxiii,),  «.  5  (27).— In 
order  to  provide  effectually  for  the  education  of 
children  of  defective  intellect  within  their  district, 
the  Metropolitan  Asylums  Board  established  homes 
close  to  board  schools  specially  equipped  and 
adapted  for  the  education  of  children  of  that  dass, 
in  which  it  was  intended  the  children  should  live 
while  attending  such  schools. 

Held,  that  a  building  acquired  by  the  board  for 
this  purpose,  not  having  a  cubioal  capacity  of  more 
than  250,000  feet,  or  sleeping  accommodation  for 
more  than  100  persons,  was  not  a  **  public  building" 
within  the  London  Building  Act,  1894,  not  being  a 
*'  hospital "  or  a  building  "  usel  or  constructed,  or 
adftptod  to  be  used,  for  any  otber  public  purpose" 
within  section  5  (27).  —  Mosbs  v.  Mabsland, 
Q  B.D..  217;  [1901]  1  Q.  B.  668;  70  L  J.  Q.  B. 
261 ;  83  L.  T.  740. 

5.  Building— Prevention  of  danger  from  fire  — 
Music-hall  licmsed  prior  to  1878 — Powers  of  London 
County  Council  to  require  alterations— Second  exercise 
of  power — Metropolis  Management  and  Building  Act, 
1878  (41  &  42  Vict.  c.  32),  s.  11.— When  the  London 
Oounty  Council  or  their  predecessors,  the  Metro- 
politan Board,  have  exerdsed  the  powers  conferred 
on  them  by  section  11  of  the  Metropolis  Manage- 
ment and  Building  Act,  1878,  for  the  prevention  of 
dancer  from  fire  in  theatres,  music-haUs,  and  other 

C*  Uo  bmldings  which  had  been  licensed  for  the 
time  prior  to  1878,  by  requiring  alterations  to 
be  made  in  a  building,  and  suoli  requirements  have 
been  duly  complied  with,  they  cannot  again  exercise 
the  powers  of  the  seodon  by  requiring  further 
alterations,  imless,  in  the  meantime,  the  owner  has 
so  altered  the  building  as  in  the  opinion  of  the 
council  to  increase  the  danger  from  fire. — St. 
James's  Hall  Co.  v.  London  County  Council, 
K.B.D ,  572;  [1901]  2  K.  B.  250;  70  L.  J.  K.  B. 
610;  84L.T.  568. 

6.  Building— PubliC'houseSeparation  of  part  used 
for  tirade  from  part  used  as  ckoeHing-house—Fire' 
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resitting  materiaU — London  Building  Act,  1894  (57  & 
58  Vict,  c.  ccxiii,^,  $,  74,  auh-section  2.~0ii  the  heur- 
iog  of  an  obJ€ctiOD  by  a  district  snrveyor  tliat  fhe 
erection  of  a  proposed  beerbonse  without  the  use  of 
fire-resistiog  materials  would  be  in  contravention  of 
section  74,  sub-section  2,  of  the  London  Building 
Act,  1894,  the  msgittrate  found  as  a  fact  that  part 
of  the  building  was  intended  to  be  used  for  the 
purposes  of  the  trade  of  a  beerhouse,  and  that  part 
was  intendi  d  to  be  usf  d  as  a  dwelling-house  for  the 
licensed  occupier,  but  he  held  th%t  the  case  was 
fiovfimed  by  CarriU  v.  Godson,  [1899]  2  Q,  B.  193. 
47  W.  B.  Dig.  126,  and  he  accordingly  overruled 
the  objection. 

Held  (reversiog  the  decision  of  the  King's  Bench 
Division,  ante,  p.  523),  tbat  on  the  finding  of  the 
magistrate  the  objection  must  be  held  to  be  good. 
— DiCKSKB  V.  HOSKIKS.  CA  ,  693. 

7.  Management  Acts  —  Highway  —  Ohstrtiction — 
Lamp-post-— Use  of  street  hy  adjoinivg  occupier — 
Private  right — Special  individual  interest — Metropolis 
Management  Act,  1856  (18  &  19  Vict.  c.  120),  «.  130. 
— The  placing  of  a  post  in  a  highway  which  inter- 
feres with  the  use  of  the  highway  by  the  occupier 
of  premiBM  abutting  on  the  highway  to  the  maxi- 
mum of  his  convenience  is  not  an  interference  with 
his  private  right,  but  with  his  public  rights,  if  any, 
although  he  has  such  a  special  individual  interest 
as  to  be  able  to  sue  to  enforce  those  public  rights, 
if  any,  without  joining  the  Attomey-Geoeral  as  a 
party. 

A  local  authority,  acting  in  good  faith  and 
making  a  reasonable  use  of  their  statutory  authority, 
cannot  be  sued  by  an  adjoining  occupier  for 
interfering  with  his  convenient  use  of  the  highway. 

The  defendants,  acting  under  section  130  of  the 
Metropolis  Management  Act,  1855,  proposed  to  set 
up  a  lamp-post  in  a  particular  place  in  a  Lcnadon 
street  where  the  plaintifb  occupied  business 
premises.  The  pluntiflb  alleged  that  a  lamp-post 
in  that  place  would  interfere  with  the  use  tbey  had 
been  accustomed  to  mi^e  of  the  highway  for  load- 
ing and  unloading  their  goods,  and  they  asked  fir 
an  injunction  to  restrain  the  defendants. 

Hdd,  that  in  the  absence  of  bad  faith  being 
shown  on  the  part  of  the  defendants,  the  court 
would  not  intfl^ere  with  their  discretion,  and  the 
injunction  was  refused. — Ohafldt  v.  Wbstminstbs 
(Mayob),  Ch.D.  Buckley,  J.,  586;  [1901]  2  COi.  329. 

8.  Management  Ads — Order  of  vetttry — Sufficiency 
— Metropolis  Management  Act,  1855  (18  &  19  Vict,  e, 
120),  s.  76. — The  respondent  haviog  applied  to  the 
vtstry  for  permission  to  lay  a  dmiu  accor<Ung  to  an 
annexed  plan,  received  from  the  lurveyor  to  the 
vestry  the  following  communication :  "  I  have  con- 
sidered your  application  .  .  .  and  have  to 
inform  you  that,  subject  to  the  conditions  men- 
tioned below,  and  which  I  have  placed  upon  your 
notice,  the  work  can  be  proceeded  with,  and  I  shall 
report  to  that  effect  to  my  vestry.    .    •    .** 

The  vestry  subsequently  psssed  a  resolution 
approving  the  report  of  the  surveyor. 

Held,  that  this  was  a  sufficient  **  order'*  of  the 
vestry  within  section  76  of  the  Metropolis  Manage- 
ment Act,  1855.— Stokxs  v.  Haydok,  K,B,D,  ;  84 
L.  T.  531. 

9.  Management  Acts — Sewer — Drain — Nuisance — 
Drainage  of  group  o/Tumses  hy  combined  operation — 
Order  of  Commissioners  of  Sewers — Departure  from 
©ton  authorized — Increcued  burden  on  pipe — Metropolis 
Local  Management  Act,  1855  (18  &  19  Vict.  c.  120^, 
a.  250 — Metropolis  Local  Management  Acts  Amend- 
ment  Act,  1862  (25  &  26  Vict.  e.  102),  s.  112.— In 
1855  an  order  of  the  Metropolitan  Commissioners  of 


Sewers  was  obtained  for  draining  four  hooaesia  tin 
metropolis  by  a  combined  operation.  Tlie  wok  wii 
carried  out  More  the  1st  of  January,  1856,  but  not 
in  accordance  with  the  plan  authorized  by  tin 
oommissioner#.  From  the  group  of  four  hoosei  od» 
was  left  out,  and  two  others  were  added,  k 
nuissnce  having  arisen  in  regard  to  the  pipe  dnia- 
ing  the  group,  and  the  owner  of  the  houses  hsfiog 
been  required  to  abate  the  nuisanc*. 

Held,  that  the  departure  from  the  plan  author- 
ized  was  material,  and,  there  being  no  evideoos  tint 
such  departure  was  sanctioned  by  the  commissinpBri, 
the  pipe  was  not  a  drain  but  a  sewer,  and  that 
therefore  the  owner  was  not  liable  to  ahats  tk^ 
nuisance.— Bullock  v.  Bsbvb,  Q.B.D.,  93;  70 
L.  J.  a  B.  42  ;  84  L.  T.  53. 

10.  Management  Acts — Street — New  street— Pan9g 
expenses— Apportionment  of— Strip  of  land  added  (o 
old  highway — Coet  of  paving  added  part — MebrcpoUt 
Management  Act,  1855  (18  ft  19  Vict,  c  120),  1. 103 
— Metropolis  Management  Amendment  Aet^  1862  (25 
&  26  Vict.  c.  102),  ss.  77,  112.— An  old  public  high- 
way of  ion  in  width,  which,  prior  to  and  since  1855 
had  existed  as  a  formed  road,  with  some  hoosss  on 
the  south  side  thereof,  aud  had  been  repaired  b7  tin 
district  board  of  works,  was  widened  in  1898  by  tin 
addition  thereto  on  the  north  side  of  a  strip  of  lend 
of  24ft.  in  width,  thereby  making  the  width  cf  thfl 
whole  road  40ft,  and  there  were  buildings  on  both 
sides  of  the  roadway.  The  board  reaolved  to  psTs 
the  road  as  a  "new  street "  under  the  Metropolii 
Manag^ement  Acts,  and  they  apportioned  the  expeniM 
of  paving  the  added  part  amongst  the  ownen  of 
houses  and  lands  on  the  north  side  ooly,  exempting 
the  ownen  on  the  south  side. 

Held,  that  the  added  part  of  24ft  was  the  "dsv 
street"  within  the  meaning  of  the  Mstcopolk 
M^inagement  Acts,  and  that  the  wxpenses  of  psnng 
the  added  part  were  properlv  apportioned  on  Iks 
ownen  on  the  north  side  only,  as  the  hooses  sad 
l«nds  on  the  south  side  of  the  roadway  abattedos 
the  old  highway,  and  not  on  the  **  new  street"— 
PbOPEKTY  EXOHAITGB  V.  Wandswobth  Boabd  (V 
WOBXS,  K,B.D. ;  84  L.  T.  689. 

1 1    Management  A  cts — Street — New  street— Fma§ 
expenses — Open  space — Metropolis  Local  Managemai 
Act,  1855  (18   &   19  Vict.   c.  120),   ss.   105,  SSO- 
Metropolis  Local  Management  Act  AmendmeKt  J4 
1862  (25  &  26  Vict.  c.  102),  s.  11— Metropolitan  0pm 
Spaces  Act,  1877  (40  &  41  Vict.  c.  35).  «.  l—Mebt^ 
politan  Open  Spaces  Act,  1881  (44  &  45  Fid.  c^" 
s.  5— Open  Spaces  Act,  1887  (50  ft  51  Fict  cSS). 
6— London  Open  Spaces  Act,  1893  (56  &  57  Vid 
Ixoci.),  s.  25. — By  virtue  of  section  1  of  thelbtv 
poliUn  Open  Spaces  Act,  1877,  and  seotioa  6  oltl 
Open  Spaces  Act,  1887,  metropolitan  vestriei  1»« 
power  to  acquire  open  spaces  of  land  within  tiM 
parishes,  and  to  hold  the  same  "  in  tnst  ibr  ^ 
perpetual  use  tliereof  by  the  publio  lor  exsroHeasi 
recreation." 

By  section  5  of  the  Metropolitan  Open  SpMl 
Act,  1881,  metropolitan  vestries  have  power  I 
acquire  open  spaces  of  land  ' '  in  tnut  to  ubv,  tf 
with  a  view  to,  the  enjoyment  by  the  pnbfie  I 
such  open  space  ...  in  an  open  cooditiai 
free  from  buildings  .  •  •  and  lor  no  otti 
purpose." 

By  the  London  Open  Spaces  Act,  1893,  the  n^ 
may  "  erect  and  maintain  on  any  of  the  opm  vst^ 
belonging  to  them  or  under  their  oontcbl  bnOdil 
for  the  acoonmiodation  of  keepers,  oonstabki, » 
other  persons  employed  by  them  in  oonneotiaB  «ft 
the  maintenance  and  management  of  snchop< 
spaces  and  also  such  other  conTenient  spd  opI 
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mental  bDildiogs  and  snoh  applianocs  as  they  may 
think  reqaisite  for  the  parposes  of  exercise  and 
recreation  and  for  refreshment^rooms,  band-stiuids, 
oonreuiences,  and  for  other  like  purposes." 

An  open  space  of  land  was  conveyed  to  a  metro- 
politan yestiy  in  1894  **  to  the  end  and  intent  that 
it  should  at  all  times  be  kept  and  maintained  as  an 
open  space  for  the  perpetual  use  thereof  by  the 
public  for  exercise  and  recreation."  In  pursuance 
of  the  powers  giyen  by  the  MetropoUtau  Open 
Spaces  Act,  1893,  the  vestry  erected  on  the  land  a 
band- stand,  a  cloak-room,  and  a  refreshment  stalJ. 
They  let  the  refreshment  stall  to  a  caterer  and  the 
seats  near  the  band-ntand  to  a  contractor. 

Held,  that  the  land  mu«t  be  deemed  to  have  bepn 
acquired  under  the  more  beneficial  Acts  of  1877 
atid  1887,  and  not  under  that  of  1881,  and  that  the 
yefttry  were  "owners"  of  the  land  within  the 
meaning  of  the  Metropolis  Looul  Manage mi-nt  Act«, 
1855  end  1862,  aod  were  liable  to  cootiibutn  to  the 
expanses  of  p«ving  a  new  street  on  which  the  land 
abutted.— FuLHAM  Vbstey  v.  Minteb.  Q.B.D., 
415 ;  [1901]  1  Q.  B.  501  ;  70  L.  J.  K.  B.  348 ;  84 
L.  T.  49. 

12  Manngement  Acts  —  Street  —  "  New  street  '* 
— Sewering  —  Expenses  —  New  "buildings  on  one 
side  of  old  street — Sewer  put  in  on  new  aide 
— Liahility  of  frontager  e — Metropolis  AfanayC' 
tnent  Amendment  Act,  1862  (25  &  26  Vtct,  c. 
102),  88.  52,  53. — An  old  highway,  in  the  centre  of 
whidi  was  the  boundary  between  the  parish  of  H., 
in  the  county  of  M..  and  the  pariih  of  0.,  in  the 
county  of  London,  had  buildings  erected  on  the  H« 
side  of  it  for  almost  its  whole  length  before  1856, 
when  the  Metropolis  Management  Act,  1855,  came 
into  operation.  On  the  G.  side  there  were  then 
only  a  few  houses,  but  recently  this  side  also  has 
been  covered  with  buildings ;  and  in  1898  a  sewer 
was  constructed  on  the  0.  side  to  receive  the 
draioage  cf  the  houees  on  that  side.  It  was  found 
as  a  fact  that  the  road,  taken  as  a  whole,  was 
snfficienty  built  upon  to  be  a  street  before  the 
Metropolis  Management  Act,  1855,  came  into 
operation. 

Held,  that,  for  the  purpose  of  determining 
whether  the  G.  side  of  the  road  was  a  **  new  street " 
within  the  Metropolis  Management  Acts,  so  as  to 
render  the  frontagers  on  that  side  liable  to  the 
expenses  of  sewering,  the  road  must  be  taken  at  a 
whole,  and  the  portion  of  the  road  on  the  0.  side 
could  not  be  taken  by  itself,  and  could  not,  there- 
fore, form  a  ''new  street"  so  as  to  render  the 
frontagers  liable — St.  James,  CjjVkksnwjsll, 
Vbstey  v.  Bdmondson,  Q.B,D.,  171;  [1901]  1 
Q.  B.  264 ;  83  L.  T.  501. 

13.  Managemefni  Acts — Streei — Widening  street — 
Compulsory  pwrchass — Pottfer  of  vestry  to  take  part 
of  houses — Injunction  to  restrain  proceeding  under 
notice  to  treat---Michael  Angela  Taylors  Act  (57  Geo, 
3,  c.  29),  M.  80,  82.^Where  the  authority  having 
control  of  the  streets  in  a  metropolitan  district  has 
a<)  judged  that  part  of  a  house  obsiiucts  aod  prevents 
the  widening  of  a  street,  sections  80  and  82  of  57 
Oeo.  3,  c  29,  give  such  authority  power,  under 
Bonae  circumstances,  to  purohaie  and  take  com- 
pnlsorily  such  part  from  the  owner ;  but  where  the 
part  so  desired  to  be  taken  is  a  substantial  portion 
the  taking  of  which  will  substantially  injure  the 
Jims  of  the  house  and  prevent  it  from  being  oocupied 
and  enjoyed  at  the  kind  of  building  it  was  befor^i 
the  authority  has  no  such  power,  and  can  be  com- 
pelled  by  an  owner  who  is  able  and  willing  to  geU 
and  oonvey  the  whole  to  them,  to  take  the  whoU, 

A  limitation  is  to  be  placed  on  thewrad  "pJ^" 


in  the  construction  of  section  80  of  57  Geo.  3, 
c.  29, 

Gordon  v.  Veetry  of  St  Mary  Abbott*  s,  Kensington, 
[1894]  2Q.  B.  742,  discussed.— Gibbon  v.  Padding- 
TON  Vestry,  Ch,D,  Stirling,  J.  8 ;  [1900]  2  On. 
794 ;  69  L.  J.  Oh.  746  ;  83  L.  T.  136. 

14.  Public  health —Houses  let  in  lodgings— Bye- 
laws — Artizans  dwellings— Public  Health  {London) 
Act,  1891  (54  &  55  Vict,  c.  76),  s.  94.— A  building 
WHS  divided  into  a  number  of  separ»te  two-roomed 
aud  oue^roomtd  tenements,  each  of  which  were 
occupied  by  a  separate  family.  The  passages  and 
staircases  were  used  iu  common,  and  there  was  a 
water-closet,  sink,  water-tap,  and  dost  shoot  for  the 
us^  in  common  of  each  set  of  three  or  four 
tenements.  There  was  a  front  door  at  the  entrance 
of  1  he  building,  but  there  was  no  means  of  fasteuiug 
it  beyond  a  Norfolk  latch.  The  landlord  did  uoc 
live  on  the  pren^ises,  but  a  caretaker  lived  on  the 
ground  floor,  wbo  attended  to  mnor  repairs  and 
u  eaned  the  common  passages,  staircases,  and  wattr 
closets. 

H-ld,  that  the  building  was  not  a  house  let  in 
lodgiogs  cr  occupied  by  members  of  more  than  one 
family  within  the  mtaning  of  section  94  of  the 
Public  Health  (Londoo)  Aot,  1891,  or  of  bye- laws 
m*de  ihetennrtt*r.  —  Weatheritt  v.  Cautlay, 
K.D.I).,  563;  [1901]  2  K.  B.  285;  70  L  J.  K.  B.  799  ; 
84  L.  T.  768. 

15.  Public  health— Nuisance — Sending  forth  black 
smoke— No  evidence  offered  that  any  particular 
individual  or  property  was  annoyed  or  injured  there" 
by — Necessarily  a  nuisance — Public  Health  [Londt-n) 
Act,  1871  (54  &  55  Vict.  c.  76),  s.  24  (b).— The 
apt^eUaut  company  was  convicted  under  seotion  24 
(b)  of  the  Public  Health  (Londoo)  Aot,  1891,  of 
tending  forth  black  smoke  **  iu  such  quantities  as 
to  be  a  nuisance." 

Held,  that  as  the  evidence  proved  that  black 
smoke  was  sent  forth  in  such  quantity  and  for  such 
periods  as  must  neceisarily  nmount  to  a  nuisance, 
the  conviction  must  be  affirmed,  as  it  was  not 
necessary  in  suoh  circumstauces  to  bhow  that  the 
black  smoke  was  a  nuisance  or  an  ibjary  tu  any 
particuUr  individual  or  property  — PouTH  London 
Eleotbio  Supply  Cobpobation  v.  Pebbin, 
K.BD,5S9;  [1901]  2  Q.  B.  186;  70  L.  J.  K.  B. 
643;  84L.  T.  630. 

16.  Rating— Appeal — Valuation  list— Alteration  in 
list  striking  out  whole  amount  of  rate — Bates  paid 
during  appeals— Bight  to  recover— Valuation  {Metro^ 
polis)  Act,  1869  (32  &  33  Vict,  c.  67),  s.  44.— Tue 
plaintiff,  an  advertisiug  contractor,  was  entered  in 
a  provisional  valuation  list  as  the  occupier  of  an 
advertising  station  and  hoardiog.  He  appealed 
against  the  valuation  list  to  the  asseesment  com- 
mittee and  the  quarter  sessions,  on  the  ground  that 
he  was  not  the  rateable  occupier.  The  quarter 
sessions  confirmed  the  assessment,  subj<'Ct  to  a  case 
for  the  opinion  of  the  High  Oourt.  The  High 
Court  held  that  the  plaintiff  was  not  the  rateable 
occupier,  and  ordered  the  entry  of  the  plaintiff  as 
occupier  to  be  struck  out  in  the  valuation  list. 
While  these  proceedings  on  appeal  were  pen()inff, 
the  plaintiff  bad  paid  several  rates,  two  of  which 
were  paid  after  summonses  to  enforce  the  payment 
of  the  same  had  been  taken  out. 

Held,  that  the  plaintiff  was  entitled,  under  section 
44  of  the  Valuation  (Metropolis)  Act,  1869,  to 
recover  the  whole  amount  of  the  rates  so  paid, 
including  those  paid  after  summonses  had  been 
taken  out,  as  the  entire  alteration  of  the  whole 
amount  of  the  rate  was  an  *<  alteration  in^  such 
valuation  list "  within  the  wig^nfag  of  the  scotioiu— 


123 


Mine. 


DIGEST. 


[Weekly  BapoKtar,  Oet.  6,  UQL 

Mortgage.  124 


Bttbton  v.  St.  Giles,  Bloombbuby,  Vbstet, 
Q,B.D,.  334;  [1900]  1  Q.  B.  389;  70  L.  J.  Q.  B. 
127;  84L.  T.  30. 

17.  B%iing^ Supplemental  valuation  list — Altera' 
lion  in  value — Valuation  {Metropolis)  Act,  1869  (32  & 
33  Vict.  c.  67),  8$.  43,  46.  47.— To  justify  the  ia- 
durioii  in  a  supplementAl  list  of  an  alt^tion  in 
the  value  of  a  hereditament,  as  required  by  section 
47  of  the  Valuation  (Metropolis)  Aot,  1869,  the 
alteration  must  be  one  arising  from  a  cause  which 
directly  affects  the  value  of  the  particular  heredita- 
ment ;  and  it  lies  upon  those  who  desire  to  alter  the 
assessment  to  prove  the  nature  and  cause  of  the 
alteration  in  value. 

The  fact  that,  after  the  quinquennial  valuation,  a 
premium  was  paid  for  the  lease  of  the  premises  is 
not  of  itself  suffioient  evidence  of  alteration  within 
the  meaning  of  the  statute. 

Decision  of  the  Court  of  Appeal  (48  W.  B.  162, 
[1900]  1  Q.  B.  68)  affirmed.  —  Oambbbwbll 
Assessment  Committee  v,  Ellis,  H.L,,  239; 
[1900]  A.  C.  570;  83  L.  T.  201. 

18.  Surveyor* s  feei — Land  of  school  hoard -- London 
Building  Act,  1894  (57  &  58  Vict.  c.  ccxiiu),  es.  21, 
154. — By  section  21  of  the  London  Building  Act, 
1894,  any  building  to  be  erected  upon  any  lands 
belonging,  at  the  time  of  the  coming  into  operation 
o!  the  Act,  to  the  London  School  Board,  may  be 
erected  in  accordance  with  the  provision  of  any  Act 
in  force  immediately  before  tiie  passing  of  the  Act. 

Held,  that  the  fees  payable  to  the  district  sur- 
veyor were  also  regulated  by  such  earlier  Act. — 
Makslaio)  v.  Wallis,  Q.B.D.  ;  83  L.  T.  761. 

See  also  Common ;  Sheriff. 

MINE:— 

1.  Coal  mine— Order  of  Secretary  of  State— Notice 
of— Coal  Mines  Begulation  Act,  1896  (59  &  60  Vict 
c.  43),  s.  6. — On  the  hearing  of  a  summoDS  against 
the  manager  of  a  mine  for  contravention  of  an  order 
purportiog  to  be  made  by  a  Secretary  of  State 
under  section  6  of  the  Coal  Mines  Begulation  Act, 
1896,  a  Queen's  printer's  copy  of  the  order  was  put 
in  evidence;  but  no  evidence  was  given  of  any 
notice  by  tiie  Secretary  of  State  of  the  making  of 
the  order  or  of  any  direction  by  him  as  to  the 
manner  in  which  notice  of  the  order  should  be 
given. 

Held,  that  the  provisions  as  to  the  giving  of 
notice  were  directory  only,  and  were  not  conditions 
precedent  to  the  coming  into  operation  of  the  order, 
and  therefore  that  the  order  was  valid.— Jomss  v, 
BOBSON,  Q.B.D. ;  [1901]  1  Q.  B.  673;  70  L.  J. 
a  B.  419 ;  84  L.  T.  230. 

2.  Minerals — Coal  mine — Abandonment  of  mine — 
Delivery  of  plan  of  abandoned  mine  to  Secretary  of 
State — Limitation  of  proceedings — Notice  requiring 
compliance  with  the  Act — Continuing  offence— Coal 
Mines  Begulation  Act,  1887  (50  &  51  Vict.  c.  46),  ss. 
38  (5),  59.— By  section  38  of  the  Coal  Mines 
Begulation  Act,  1887.  it  is  enacted  that,  where  a 
mine  or  seam  of  coal  is  abandoned,  the  owner  shall, 
within  three  months  after  the  abandonment,  send 
a  plan  of  the  workings  to  a  Secretary  of  State,  and 
that,  if  an  owner  of  a  mine  or  seam  fails  to 
oomply  with  the  section,  he  shall  be  guilty  of  an 
offence ;  and  it  is  further  provided  (sub-section  5) 
that  **  a  complaint  or  information  of  an  offence 
under  this  section  may  be  made  or  laid  at  any 
time  within  six  months  after  abandonment  of  the 
mine  or  seam,  or  after  service  on  the  owner  afore- 
said of  a  notice  to  oomply  with  the  requirements  of 
this  section,  whichever  last  happens.'' 

Held,  that  an  information  oonld  not  be  laid  of  an 


offence  under  the  section  after  a  period  ol  «x 
months  had  elapsed  since  the  service  of  a  noiktto 
oomply  with  the  section. 

Held,  also,  that  section  59  (2)  of  the  Act  did  not 
apply  to  offences  under  section  38. 

Held,  also,  that  a  notice  in  the  following  term: 
**  I  beg  to  point  out  to  you  that  no  plan  of  tb 
abandoned  workings  in  the  seven-feet  ooal  seam  hai 
yet  been  forwarded  as  required  by  aeotlon  38  of  fte 
Mines  Act  Will  you  please  give  the  maMer  jmr 
early  attention  P"  is  a  good  notioe  under  the 
section.— Stokes  v.  Hill,  K.B.D.,  375 ;  [1901]  1 
K.  B.  493 ;  70  L.  J.  K.  B.  331 ;  84  L.  T.  122. 

3.  Quarry— Stone  or  "  other  minerais  *' — Sand  ami 
gravel— Quarries  Ad,  1894  (57  &  58  Ftrf.  c.  47),  «.  1 
—Metalliferous  Mines  Begulation  Act,  1872  (35  &  36 
Vict.  c.  77),  ss.  U.  28— i&srttZflrfwn  of  Railways  Ad, 
1871  (34  &  35  Vict,  c  78),  a.  6.— By  section  1  of  1^ 
Quarries  Act,  1894,  it  is  provided  that  *<  Toia  Act 
shsll  apply  to  every  place  (not  being  a  mine)  in 
which  persons  work  in  gettmg  slate,  atone, 
coprolites,  or  other  minerals,  and  any  part  of 
which  is  more  than  twenty  feet  deep,  ana  every 
such  place  is  in  this  Act  referred  to  as  a  quazry 
under  this  Act.'* 

Held,  that  gravel  and  sand  are  minerals  withm 
the  meaning  of  this  section. 

Held,  also,  that  the  getting  of  sand  and  gcavd 
by  a  railway  company  for  their  own  uae  as  baOast, 
out  of  land  belonging  to  them,  is  not  an  aot  done 
**  in  the  course  of  working  the  railway,"  within  the 
meaning  of  section  6  of  the  Begulation  of  Bailwa^t 
Act,  1871.— Scott  v.  Midland  Railway  Co., 
Q,B.D„  318 ;  [1901]  1  Q.  B.  317 ;  70  L.  J.  Q.  B. 
228;  83L.T.737. 

See  also  Master  and  Servant,  26. 

MONBY-LBNDEB  :— 

Harsh  and  unconscionable  transaction — Re-^tpenimg 
^Money-lenders  Act,  1900  (63  &  64  Vict  c  51),  s.  I. 
— ^The  words  in  section  1,  sub-section  1,  of  the 
Money-lenders  Act,  1900,  ''or  is  otherwise  auck 
that  a  court  of  equity  would  g^ve  relief,"  are  not 
exclusive  of  the  previous  words^  ''harsh  and 
unconscionable,*'  and  in  order  to  entitle  the  person 
sued  to  relief  the  transaction  must  be  snoh  that  a 
court  of  equity  would  relieve  against  it  on  the  ^ronod 
of  its  bemg  harsh  and  uncontcionable. — ^Wilton  t 
Oo.v.  OSBOBW,  Jr.5.2).;  [190132K.  B.llO;  70  L.  J. 
E.  B.  507 ;  84  L.  T.  694. 

MOBTGAGE:— 

1.  Appropriation  by  mortgagor* s  ageiU  of  momg 
intended  to  be  applied  in  discharge  of  mortgage— 
Subsequent  transfer  of  mortgage  dd>t  and  security  to 
mortgagor's  agent,  followed  by  transfer  by  Aim  to  a 
assignee  without  privity  of  mortgagor  —  Account 
between  mortgagor  and  mortgagee — Beoonveyanee  bg 
{issignee  to  rnortgagor.^-A  mortgagor  of  a  house  pot 
her  solicitor  in  funds  for  the  express  purpose  of 
paying  off  the  mortgage.  The  solicitor  md  not  pay 
off  the  mortgage,  but  appropriated  the  funds  to  ha 
own  use.  He  continued  to  pay  the  interest  due 
under  the  mortgage.  The  mortgagor  did  not  ask 
for  ihe  title  deeds  or  a  reoonveyanoe  of  the  legal 
estate.  The  solicitor  took  a  transfer  of  tlw 
mortgage  debt  and  security  to  hianself ,  and  the 
following  dav  transferred  the  same  to  the  defand- 
ant,  who  took  the  transfer  in  good  faith,  but  made 
no  inquiry  as  to  the  state  of  the  account  between 
mortgagor  and  mortgagee.  The  sohcitor 
absconded,  and,  on  the  mortgagee  applirtng  to  the 
mortgagor  for  interest,  the  fraud  was  disoovend 
by  both. 
Held,  that  the  charge  on  the  properly  oeased  to 
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exist  the  moment  that  the  debt  and  seonritj  were 
transferred  to  the  solicitor,  and  that  the  transferee 
from  him  took  subject  to  the  account  between 
mortgagor  and  mortgagee  at  the  date  of  his 
tranner,  and  was  accordingly  bound  to  reconvey 
the  property  to  the  mortgagor,  sabject  only  to  the 
costs  of  reconveyance. — Tukneb  v.  Smith,  Ch.B. 
Byrne,  J.,  186 ;  [1901]  1  Ch.  213  ;  70  L.  J.  Oh.  144; 
83  L.  T.  704. 

2.  Oom'pany — Shares — Fluduating  $ecurify — Power 
of  sdU  in  mortgagee'-CoeU,— The  pbintiff  instructed 
the  defendants,  who  were  brokers,  to  buy  shares  of 
a  fluctmatinff  nature  for  him,  but  only  paid  a  part 
of  the  purchase-moneys  in  spite  of  repeated  appli- 
cations ;  in  pursuance  of  an  agreement  between  the 
plaintiff  and  the  defendant  the  sluures  were  entered 
on  the  register  in  the  name  of  the  defendants  and 
so  held  by  way  of  security  for  the  payment  of 
the  bfdance  owed  to  them.  Upon  the  company 
announcing  a  scheme  of  reconstruction  the  de&nd- 
ants  wrote  again  totiie  plaintiff  for  instructions  and 
payment  of  his  debt.  Beceiying  no  reply,  they 
themselves  applied  for  new  shares  in  exchange  and 
sold  300  to  pay  exnensei  and  the  remainder  later. 
The  plaintiff  now  alle^  that  the  sale  was  improper 
and  claimed  redemption  of  the  shares  or,  m  the 
alternative,  damages  for  the  alleged  wrongful  sale. 

Held,  that  the  defendants,  as  mortgagees,  were 
justified  in  realizing  the  300  shares  to  pay  the 
expenses  of  obtaining  the  new  shares  under  the 
reconstruction  of  the  oompanv ;  and,  further,  apart 
from  a  power  of  sale  imphed  by  agreement  between 
the  parties,  the  defendants,  as  mortgagees  with  a 
security  of  a  fluctuating  nature,  were,  after  making 
their  applications  for  payment  and  the  lapse  of  a 
reasonable  time,  entitloi  to  sell  the  shares  without 
commencing  an  action  of  foreclosure  and  without 
an  express  power  of  sale. 

Tucker  v.  Wilson,  1  P.  Wms.  261  Uuh.  nomine 
Wilson  V.  Tooker,  5  Br.  Pari.  Gas.  193),  discussed 
and  approved.— Devehges  v.  Sandbman,  Ch,D, 
Farwtll,  J..  167 ;  [1901]  1  Oh.  70 ;  70  L.  J.  Oh.  47  ; 
83  L.  T.  706. 

3.  FxTiures — Dog'grates  no*  attached  to  the  freehold. 
— ^Af ter  the  execution  of  a  mortgagee  of  a  freehold 
house  the  mortgagor  removed  certam  fixed  grates 
which  were  in  the  house,  and  substituted  for  them 
do^grates  which  were  not  fixed,  but  rested  by 
theur  weight  upon  the  ground.  The  mortgagor 
subcequently  assigned  the  equity  of  redemption, 
togpether  with  the  furniture  in  the  house,  and  the 
assignee  removed  the  dog-grates  from  the  house. 
The  mortgagee,  having  foreclosed  the  mortgage, 
brought  an  action  against  an  assignee  to  recover 
possession  of  the  dog-grates,  on  the  ground  that 
they  were  fixtures  passing  with  the  freehold. 

Held,  that  physical  annexation  to  the  freehold 
was  not  necessary  to  make  the  dog-grates  fixtures 
as  between  mortgagor  and  mortgagee  so  as  to  pass 
with  the  freehold ;  that,  as  the  grates  were  in  fact 
placed  in  the  house  in  substitution  for  the  old  fixed 
grates  for  the  purpose  of  improving  the  house,  tbey 
were  fixtures  passing  with  the  freehold  — ^Moirn  v, 
Babnbs,  O.A.,  147;  [1901]  1  Q.  B.  205;  70  L.  J. 
a  B.  225 ;  83  L.  T.  619. 

4.  Joint  account — Fart  discharge  of  joiat  deht^ 
Beceipt  hy  cne  of  two  joint  creditors — Remedies  of 
mortgagor  at  law  and  in  equity — Joint  account  clause 
—Disclosure  of  trusts, — In  a  foreclosure  action  for 
£4,000  the  defendant  claimed  to  redeem  for  £3,000, 
contending  that  a  payment  of  £1,000  to  afizmiu 
which  one  of  his  joint  creditors  was  a  partner,  bat 
which  did  not  appear  to  have  been  ftuthotis^d  to 


act  as  agent  in  the  matter,  discharged  the  mortgage 
protanto. 

Held,  that,  although  the  payment  to  one  of  the 
joiat  creditors  micht  have  been  a  good  discharge  of 
the  joint  debt  in  hiw,  yet  the  court  of  equity  would 
consider  all  the  facts  of  the  case  and  decide  whether 
it  was  equitable  to  deprive  the  plaintiffii  of  their 
legal  tiUe  to  the  charge  as  a  whole,  and  that  in  this 
case  the  plaintiffs  were  entitled  to  foreclosure,  the 
principal  sum  being  £4,000. 

Steeds  v.  Steeds,  37  W.  B.  378,  22  a  B.  D.  537, 
explained. 

Matson  v.  Denis,  4  De  G.  J.  &  S.  345,  followed.— 
Powell  v.  Bsodhubst,  Oh.D.  FarweU,  J.^  532 ; 
[1901]  2  Oh.  160 ;  70  L.  J.  Oh.  587 ;  84  L.  T.  620. 

5.  Lease  —  GoodwiU  —  Priority  —  Marshalling  — 
ATpportvmment. — A  mortsagor  on  three  different 
occasions  mortgaged  a  leaiBehold  house  where  he 
carried  on  a  business,  and  included  the  goodinll  of 
the  business  in  the  first  and  third  mortgages,  but 
not  in  the  second  mortp^age.  The  first  mortgagee 
sold  the  whole  security  for  a  sum  allocated  in 
specific  proportions  to  the  lease  and  the  goodwill 
respeoti^y. 

Held,  that  the  good  will  of  the  business  was  some- 
thing apart  and.  different  from  the  lease,  and  that 
the  purchase-money  ought  to  be  apportioned 
between  the  lease  and  the  goodwill.— Baoliohi  v. 
Oayalli,  Ch.D.  Gozens'Hardy,  J.,  236 ;  83  L.  T. 
500. 

6.  Lease  hy  mortgagor  in  possession — Sporting  rights 
over  mortgaged  land  not  in  occupation  of  mortgagor — 
Validity— Conveyancing  Act,  1881  (44  &  45  Vict.  c. 
41),  s.  18. — A  lease  by  a  mortgagor  in  possession  of 
a  house  and  adjoining  premises  included  the  right 
of  sporting  and  shootmg  over  a  portion  of  the 
mortgaged  property,  which  was  in  the  occupation 
of  an  affricultnral  tenant,  to  whom  it  had  beeut 
previously  to  the  mortgage,  leased  with  a  reserva- 
tion of  the  sporting  ri^ts. 

Held,  that,  as  against  the  mortgagee,  the  lease 
was  valid  under  section  18  of  the  Oonveyanoing  Act, 
1881.— Browk  v.  Peto,  a  a.,  324;  [1900]  2  Q.  B. 
653;  83L.T.  303. 

7.  Priorities — Ohose  in  action — Land  hM  hy 
several  persons  on  trust  for  salt — Mortgage  of 
heneficiat  reversionary  interest  qf  one  of  trustees 
— Absence  of  notice  to  other  trustees — Subsequent 
mortgage  toiih  notice  to  trustees  —  iVtort^.  — 
Land  was  settled  upon  trust  to  sell  the 
same  and  pay  the  income  to  X.  for  life,  and  after 
her  death  to  divide  the  proceeds  among  hear  children, 
one  of  whom  was  P.  P.,  bein^  then  one  of  the 
three  trustees  of  the  settlement,  m  the  lifetime  of 
X.  and  before  the  land  was  sold,  mortgaged  his 
share  to  G.,  but  no  notice  of  this  mortgage  was 
ffiven  to  the  other  trustees.  P.  subrnquently 
(concealing  the  mortgage  to  G.)  mortgaged  his 
■hare  to  uie  plaintiff*,  who  made  inquiry  ot  the 
trustees  as  to  prior  incumbrances,  and  themselves 
gave  notice  of  their  own  mortgage  to  the  trustees. 

Held,  (1)  that,  having  regard  to  the  trust  for  sale, 
the  principle  of  Dearie  v.  HaU,  (1823)  3  Buss.  1, 
27  B.  B.  1,  applied;  (2)  f oUowing  j^roume  v.  Savage, 
(1859)  4  Drew.  635,  that  the  mortgage  of  tiie 
plaintifi,  had  priori^  over  that  of  G. — IjLotd^b 
BANS  v.  PXABSON.  Ch  D.  Cozens-Hardy,  J. ;  [1901] 
1  Oh.  865 ;  70  li.  J.  Oh.  422 ;  84  L.  T.  314. 

8.  Priorities— Trust— Fraud  of  trustee— Legal 
estate — ^Tabula  in  naufragio — BwUion  back, — ^The 
rule  that  an  equitable  mortgagee  without  notice 
may  gain  priority  by  getting  in  the  legal  estate^ 
even  Uiough  in  the  intemd  he  has  received  notice 

50 


127 


Mortgage. 


DIGEST. 


[fTMUj  Bqportar,  Oet.  11;  ttB. 

Natal,  Law  of.  128 


of  a  prior  incambranoe,  doe8  not  apply  where  there 
ia  an  express  tnut  for  the  incambranoer  whoee 
equity  it  is  sought  to  displace. 

As  between  purely  equitable  titles,  that  one  will 
have  priority  widoti  has  the  better  right  to  oall  for 
the  legal  estate. 

Gonduot  whioh  will  postpone  an  inoumbranoer 
considered.— Taylok  v.  London  and  County 
BANKDra  Co.,  London  and  County  Bankotq 
Co.  v.  Nixon,  O.4.,  451;  [1901]  2  Ch.  231 ;  70 
L.  J.  Ch.  477 ;  84  L.  T.  397. 

9.  Receipt  clause — Morigagor'B  signcUure  induced  hy 
fraud  of  his  solicUor — Estoppel — Title  of  mortgagee — 
Conveyancing  Act,  1881  (44  &  45  Vict,  c  44),  $$.  64, 
56. — ^Two  trustees  advanced  money  on  a  mortgage 
of  real  estate.  S ,  one  of  the  trustees,  paid  the 
money  to  E.,  a  solicitor,  who  produced  to  him  the 
mortgage  deed  executed  by  K  as  mortgagor.  The 
deed,  which  contained  the  usual  receipt  lor  the 
money  in  the  bod^  of  it,  was  handed  over  by  E.  to 
S.,  who  retained  it.  E.,  the  mortgagor,  had  been 
induced  to  8i|B;n  the  deed  bv  E.,  who  was  his 
solicitor,  and  in  whom  he  had  coididence,  but  K. 
did  not  know  that  the  deed  he  signed  was  a 
mortgage,  and  had  not  initructed  E.  to  obtain  a 
mortgage  for  him.  B.  misappropiiated  the  money 
and  absconded.  K.,  on  discoTering  the  fraud, 
brought  an  action  against  the  trustees  to  have  the 

^  mortoage  set  aside. 

Hdd,  that  K.  was  estopped  by  his  conduct  from 
denying  that  the  mortgage  was  valid,  and  that  B. 
had  authority  to  receive  the  mortgage  money. — 
King  v.  Smith,  Ch,D.  Farwell,  J. ;  [1900]  2  Ch. 
425;  69  L.  J.  Ch.  598. 

10.  Beconveyance  —  Words  of  limitation  — 
Habendum  to  grantee  **  in  fee  ** — Supplying  omission 
from  context — Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  e.  41),  s.  51.— Under 
section  51  of  the  Conveyancing  and  Law  of 
Property  Act>  1881,  in  a  deed,  iu  order  to  pass  the 
legid  estate  in  fee  simple,  it  is  necessary,  in  the 
aMence  of  the  word  *' heirs,*'  to  use  the  actuid 
words  of  lioiitation  mentioned  in  the  section — 
namely,  in  fee  simple. 

Therefore,  where,  after  the  passing  of  the  Act, 
freehold  land,  upon  payment  off  of  a  mortgage 
thereon,  was  expressed  to  be  reconveyed  to  the 
mortgagor  to  hold  the  same  unto  and  to  the  use  of 
the  mortgagor  in  fee  freed  from  the  mortgage, 

Held,  that  (apart  from  any  question  of  rectifica- 
tion) the  wora  ''simple"  could  not  consistency 
with  the  Act  be  supplied  by  construction  ^m  the 
context,  and  that  the  legal  estate  iu  the  fee  simple 
didnot  pass.— Ethbl  and  Butleb's  Contbaot,  Bb, 
Ch.D.  Joyce,  J. ;  [1901]  1  Ch.  945 ;  70  L.  J.  Ch, 
498;  84L.  T.  459. 

11.  Bedemj^tion — Collateral  advantage  Ui  mortgagee 
— Advantage  continuing  after  redemption — Fetter  on 
redemption. — ^The  holder  of  shares  in  a  tea  company 
mortgaged  them  to  secure  repayment  of  an  advance^ 
and  at  the  same  time  agreed  to  use  his  best  endea- 
vours to  secure  that  the  mortgagee  should  always 
thereafter  have  the  sale  of  all  the  company's  teaii  as 
broker,  and,  in  the  event  of  the  company's  teas 
being  sold  otherwise  than  through  the  mortgagee, 
to  pay  to  the  mortgagee  the  amount  of  the  com- 
mission which  he  would  have  earned  if  the  teas  had 
been  sold  through  him. 

Held,  that  the  collateral  advantage  secured  to 
the  mortgagee  by  this  agreement  was  one  which 
might  be  bargained  for ;  for,  although  the  effect  of 
it  was  to  continue  after  redemption,  it  did  not 
fetter  the  mortgagor's  right  to  redeem. — Cab&itt 
V.  Bradley,  C.A.,  593. 


12.  Redemption — Once  a  mortgage  always  a  wair 
gage—Option  to  lender  to  enter  into  partnertkip  mSk 
the  mortgagor  upon  terms  affectir^  the  propertjf- 
Option  to  be  exercised  within  time  limited  for  redeof- 
tion — Conditional  saU-^Exerclse  of  opfUon — Sak  er 
mortgage. — ^Prior  to  July,  1898,  plaintiffs  advaacsl 
to  defendant  £5,000  upon  the  security  of  a  Msp  sol 
other  property,  upon  the  terms  of  an  agieemflit 
made  between  them  on  the  23rd  of  Apzi!, 
1896,  whereby  the  money  was  not  to  be  called  in  cr 
paid  for  two  vears,  and  the  plaintifEi  niight  at  anj 
time  within  the  two  yean  elect  to  enter  into  partiMr- 
sbip  with  the  defendant  upon  the  terma  of  tins 
releasing  the  mortgage  debt  and  the  ship  and  otte 
properly  becoming  partnership  asMts.  On  tiie  9& 
of  July,  1898,  another  agreement  was  entered  into 
between  the  plaintiffii  and  def en  dant.  It  recited  tiia 
agreement  of  1896 ;  that  the  plain  tiflRi  had  not  eotnsd 
into  partnership ;  that  the  nlaintiffi  had  applied  for. 
and  Uie  defendant  was  unable  to  pay,  the  £5,000,  sad 
had  requested  the  plaintiffs  to  extend  the  tenn  of  two 
years  for  a  further  period  of  five  yoan;  and  it  vm 
thereby  agreed  (1)  that  the  plaintiffii  nught,  within 
five  years,  elect  to  enter  into  partnership  witii  tks 
defendant;  (2)  that  the  plamti£Gi  should  in  thst 
event  release  the  defendant  from  payment  of  the 
£5,000  and  transfer  the  mortgaged  propeiiy  lor 
the  purpoees  of  the  partnership;  (3)  that  tiie 
capital  of  the  partnership  property  should  beloog  to 
defendant  and  plaintifGi  in  equal  shares. 

In  February,  1900,  the  plaintiffs  ezeroifled  their 
option,  and  communicated  to  the  defendant  their 
election  to  enter  into  partnership  with  him,  bat  ht 
refused  to  comply,  alleging  that  the  effect  of  thi 
agreement  was  to  render  the  property  inedeemablei 
and  that  it  was  an  illegal  clog  on  the  equity  of 
redemption. 

Hela,  that  the  agreement  amounted  in  law  to  a 
conditional  sale  of  the  property ;  that  the  condition 
was  vidid;  and,  on  the  condition  being  satisfied, 
the  purchase  took  effect,  the  doctrine  of  equity  at 
to  clogging  an  equity  of  redemption  not  having 
any  application  to  such  a  case. 

ObMirvations  upon  the  nature  of  an  equity  of 
redemption  and  the  doctrine  of  equity  as  to  oioMini; 
an  fquity  of  redemption.-— Lisle  v.  Bbbyx,  CkSK 
Bucldey,  J.,  188  ;  83  L.  T.  731. 

13  Solicitor^mortgagee-— Profit  costs --Judgment^ 
Further  consideration — Mortgagee's  Legal  Costs  A<i, 
1895  (58  &  59  Vict,  c,  25),  s.  3  ^An  order  for  fore- 
closure was  obtained  in  1893  by  a  solieitor- 
mortgagee  in  an  action  to  enforce  his  security.  In 
1898  an  order  was  made  on  further  coniideraoon  d 
the  action  directing  taxation  of  costs.  The  taxing- 
master  allowed  the  mortgagee,  who  had  himaelf 
acted,  profit  costs*  On  a  summons  to  vary  the 
certificate, 

Held,  that  the  rights  of  the  parties  were  aaoer 
tained  by  the  order  of  1893,  and  must  be  deter- 
mined by  the  law  in  force  at  that  date ;  oonse- 
quently,  the  mortgagee  was  not  entitied  to  the 
benefit  of  the  Mortgi^'s  Legal  Oosts  Act»  1895, 
s.  3.— Day  v.  Kklland,  C.A„  66 ;  [1900]  2  Ch. 
745;  70  L.  J.  Cli.  3;  83  L.  T.  447. 

See  also  Bankruptcy,  1,  28,  32;  Infant,  3; 
Landlord  and  Tenant,  11 ;  Limitation  Statates,  3, 4 ; 
Partnership,  2. 

NATAL.  LAW  of:— 

WiU — Roman'Dutch  law — Direct  suhetitution  u 
favour  of  children  who  survive  tJie  iestator^e  widcw^ 
Heirs  of  pre^deceased  children  occluded  —  Fidei- 
commissary  substitution  —  Appeal  from  NaiaL  — 
Where  by  will  executed  in  Natsi  the  testatcr 
directed  that  after  his  wife's  death  his  estate  shoold 
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'      **  be  equally  divided  among  my  ohildren  or  moh  ai 

(       may  be  then  alive," 

'  Held,  that  the  children  who  rarvived  the  wife 

>  took  by  direct  sabatitation  to  the  exclusion  of  the 

>  ittrae  of  any  child  who  |«6deGea«ed  her.     There  Is 
'       do  role  of  constraotion  m  Boman-Dutoh  law  which 
'       authorizes  children  to  be  read  as  indnding  grand- 
children. 

Where  a  sabstitution  is  direct  there  is  no  implied 
conation,  nnder  Bomaa-Dutcdi  law,  in  favonr  of 
the  institute,,  n  Hne  liberia  dece$»eriL  But  where 
the  sabatitation  is  fidei'eommiasanfi  sndh  a  condition 
may  be  annexed  to  the  fidei-commistum^  so  that 
onlesB  the  condition  happens  the  ftdei-commUnm 
does  not  arise  and  the  sabstitution  fails  of  effect. — 
Gallikks  v.  Etcbofp,  P.O. ;  [1901]  A.  C.  130 ;  83 
L.T.79. 

NBGLTGBNCIE  :— 

1.  Injury  oatuing  death — AUm— Negligence  of 
British  stujed — Cause  of  aeUon  ouUide  jwrisdidion — 
Fatal  AccidenU  AcU,  1846  and  1804  (9  ft  10  Vict.  e. 
93;  27  &  28  Vid.  c.  95).— A.n  action  wiU  lie  m 
England,  under  the  provisinns  or  the  Fatal 
Accidents  Acts,  1846  and  1864,  by  the  widow  of 
an  alien  whose  death  has  been  earned  on  tiie  high 
seas  when  navi^ting  a  ship  of  his  own  country, 
against  an  Enghsh  owner  of  a  British  ship  whose 
servants  have  negligentiy  caused  the  collinon  and 
consequent  death. 

Adam  v.  The  British  and  Foreign  Stearnship  Co., 
[1898]  2  Q.  B.  430,  47  W.  B.  Dig.  139,  disapproved. 
— Dayidssoh  V.  Hill,  K.B.D.,  630 ;  70  L.  J,  K.  B. 
788. 

2.  Personal  injuries — Acceptance  of  money  in  fuU 
discharge  of  daim  for  compensation — Subsequent 
developm/mt  of  injuries  not  hef&re  apparent— Claim 
for  further  damages — Right  to  Wing  action,— The 
pJaintiff,  who  was  injured  in  a  railway  collision, 
signed  a  receipt  for  a  sum  of  money  paod  him  by 
the  railway  company  in  full  satisfaction  and  dis- 
cbarge of  all  claims.  He  returned  to  work,  but 
his  eyesight  soon  began  to  faiU  and  he  became 
totally  blmd. 

Having  commenced  an  action  to  recover  damages 
from  the  railway  company,  the  defendants  pdeaded 
that  the  action  was  not  maintainable,  and  the  ques- 
tion was  ordered  to  be  tried  first  whether  the 
plaintiff  had  by  his  conduct  debarred  himself  from 
suing  for  damages. 

Held,  that  the  action  was  maintainable,  it  being 
a  qnestion  for  the  jury. — "Elltn  v.  Gkbat  Nobth- 
XBX  Bailway  Oo.,  K.B.D.,  395. 

See  also  Master  and  Servant,  27 ;  Bailway,  3,  4 ; 
Ship,  16,  17,  28. 

NEW  SOUTH  WALES,  LAW  of  :— 

1.  Crown  lands — Inquiry  as  to  falsity  of  state' 
ments  by  applicant  for  conditional  purchase— Powers 
of  Land  Board — Findings  of  fact  by  Land  Court 
final — Poufer  to  reserve  prints  of  law — Jurisdiction  of 
Supreme  Court— Croum  Lands  Acts,  1884,  ss.  20,  26  ; 
1889,  M.  5,  8,  sub-sedim  6.—A  Land  Board  and  a 
Iiand  Appeal  Oourt  having  found,  on  an  inquiry 
directed  by  the  Minister  for  Lands  under  section  20 
of  the  (^wn  Lands  Act  of  1884,  that  certain 
•tatements  made  by  the  respondent  in  applying 
for  a  conditional  purchase  were  false  withm  the 
meaning  of  section  26, 

Held,  on  a  special  esse  submitted  to  the  Supreme 
Court  under  section  8,  sub-section  6,  of  the  Grown 
littiidfl  Act  of  1889 : 

(1)  That  the  jurisdiction  of  the  Supreme  Court 
is  confined  to  the  decision  of  submitted  questions 
of  law. 


(2)  That  the  decision  on  questions  of  fact  by  the 
Land  Board  or  by  the  Land  Appeal  Court  is  final 
and  conclusive. 

(3)  That  the  inquiry  directed  was  within  the 
cogmzmce  of  the  Land  Board  under  section  20  of 
the  Act  of  1884. 

(4)  That  the  Land  Appeal  Court  has  power  to 
review  the  finding  of  the  Lmd  Board,  and  as 
incident  thereto  to  reject  irrelevant  evidence,  draw 
reasonable  inferences  of  fact,  correct  errors  and 
shortcomings  of  the  board;  to  act  as  a  court  of 
rehearing  as  well  as  of  appeaL 

Under  section  5  of  the  Act  of  1889  and  No.  7  of 
the  Crown  Lands  Begulations  of  the  2nd  of 
December,  1889,  the  Minister  for  Lands  can  order 
the  inquiry  to  be  held  at  any  place  that  he  may 
think  fit.— MiNiSTBB  fob  Lands  v.  Wilson,  P.C.  ; 
[1901]  A.  C.  315 ;  84  L.  T.  242. 

2.  Income  tax  —  Assessment — Income  from  ore 
produced  in  New  South  Wales  and  sdd  outside 
it— New  Sotah  Wales  Income  Tax  Ad,  1896  (59  Vid. 
No,  15),  a.  15,  sub'sedions  3,  4.— Where  income  was 
in  part  derived  from  the  extraction  of  ore  from 
the  soil  of  New  South  Wales  Colony,  and  from  the 
conversion  in  the  latter  colony  of  the  crude  ore  into 
a  merchantable  product. 

Held,  that  this  income  was  assessable  under  the 
New  South  Wales  Land  and  Lioome  Tax  Assess- 
ment Act  of  1895,  s.  15,  sub-sections  3,  4,  notwith- 
standing that  the  finished  products  were  sold 
exclusively  outside  the  colony. 

In  re  Tindal,  [1897]  18  N.  S.  W.  L.  B.  378, 
overruled.— CoMiossioNXBB  of  Taxation  v.  Eibx, 
P.C. ;  [1900]  A.  C.  588  ;  69  L.  J.  P.  G.  87. 

3.  Intered  in  land  —  New  South  Wales  Beat 
Property  Ad,  1862  (26  Vid.  No.  9),  s.  Ill—Con- 
etrudion — Limitation — Sedion  122 — Bights  of  bene- 
ficiares  whose  trudees  are  barred— Bankruptcy. — 
Where  a  rent-charge  or  annuity  is  held  by  trustees 
to  be  applied  by  them  for  the  maintenance  and 
education  of  children  or  the  survivor. 

Held,  that  the  children  take  a  joint  interest 
therein,  but  that  the  shares  of  the  minors  are  to  be 
apj^ed  as  directed. 

The  interest  of  each  child  is  an  interest  in  land 
within  the  meaning  of  the  New  South  Wales  Beal 
Property  Act,  s.  117. 

Where  the  estate  out  of  which  the  rent-charge 
issued  pasted  to  a  bankrupt's  assignee  under  a 
certificate  of  title  negligentiy  granted  to  the  bank- 
rupt free  of  incumbrance, 

Meld,  in  an  action  brought  by  the  benefioiaries 
against  the  Besistrar-Qeneral  f  or  compensationoutof 
the  assurance  fund  created  by  the  said  Act,  that  their 
rights,  beiDg  under  the  Actindeftendentofthetrustees 
and  being  saved  by  the  provisions  of  the  Act  (see 
section  122)  in  regard  to  f>ersons  under  disability, 
could  be  enforoM  notwithstanding  that  thcor 
trustees'  rights  were  barred. — Williams  v.  Pap- 
WOBTH,  P.C;  [1900]  A.  C.  563;  69  L.  J.  P.  C. 
129. 

NEW  ZEALAND,  LAW  of  :— 

Native  BighU  Ad,  1865  (29  Vid,  No.  11),  ss.  3.  4, 
5 — Crown  lands — Native  tide — Adion  againd  officer 
of  Crown — Suit  upon  a  native  tiUe — Jurisdiction  of 
court. — ^An  aggrieved  person  may  sue  an  officer  of 
the  Crown  to  restrain  an  act  purporting  to  be  done 
in  pursuance  of  an  Act  of  Parliament,  out  in  fact 
outside  the  statutory  authority.  The  Attomey- 
Qeneral  is  neither  a  necessary  nor  a  proper  party  to 
such  action. 

The  effect  of  the  New  Zealand  Native  Bights 
Act,  1865,  ss.  3,  4,  5,  is  that  a  suit  may  be  brought 
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upon  a  native  iitie  to  land,  and  the  odnrt  has 
jnriBdiotion  to  inquire  wheih«r  Bodh  title  has  or  has 
not  been  ertingnnhed  by  oession  to  the  Grown. 

Therefore,  where  a  native  of  New  Zealand  oan 
prove  that  he  and  the  members  of  hie  tribe  are  in 
poflsesnon  and  occnpation  of  lands  under  a  natiye 
title,  which  has  not  oeen  lawfully  extinguiehed,  he 
can  maintain  an  action  ablest  the  Commianoner 
of  Crown  Lands  to  restram  an  unauthorized  in- 
vasion of  his  title.— NmBAHA  Tahaxi  v.  Bakxb, 
P.C. ;  84  L.  T.  633. 

NUISANOB:— 

1.  Qcu  company — Pollution  of  toater  hy  yoB — 
Evidence — StaJMe — Chutoorks  Olatues  AcU,  1847  and 
1871. — The  plaintiffii  were  the  owner  and  the 
occupiers  of  two  houses  which  obtMned  their  water 
supply  from  a  well  by  means  of  a  pipe  laid  in  the 
main  road  and  belonging  to  the  owner  of  the 
houses* 

The  defendants  were  a  gas  company  incorporated 
under  Acts  of  Parliament,  and  owned  gas  mains 
and  pipes  which  were  laid  in  the  same  road. 

In  an  action  by  the  plaintiffs  to  restram  the  com- 
pany from  polluting  the  water  supply  wil^  gas 
escaping  from  their  pipes,  which  the  plaintiffs 
alleged  to  be  defective, 

^Id,  that  the  defendants  had  no  statutory 
authority  to  create  a  nuisance,  and  that  there  was 
a  nuisance ;  as,  however,  it  had  ceased  after  action 
brought,  t^ere  would  be  no  injunction,  but  a 
declaration  that  the  defendants  were  not  entitled 
to  pollute  the  plaintifiiB*  water. 

Held,  also,  tiiat  evidence  was  inadmissible  on  the 
following  three  points  raised  by  the  defendants : 
(1)  That  their  pipes  were  well  laid,  and  they  had  a 
statutory  right  to  do  what  they  did,  some  eicape  of 
gas  being  unavoidable.  (2)  That  the  plidntiffs' 
water  pipe  was  defective.  (3)  That  the  plaintafiii' 
water  supply  was  otherwise  unfit  for  domestic 
purposes. — cATormr.T.Tnt  v,  Tttnbsidob  Wells 
Gas  Co.,  Oh.D.  FanveU,  J. ;  84  L.  T.  765. 

2.  Non^feoMmce^Highway — AbaJUfrMni — Bight  of 
pHvaite  individwU  to  aJnUe, — ^Even  if  the  right  to 
abate  a  nuisance  by  an  individual  for  purposes  of 
passMC  exists  in  the  case  of  a  nuisance  arising  l^ 
non-Masance,  it  does  not  justify  an  individual  in 
entering  and  erecting  a  permanent  structure  on 
another  person's  land,  inasmuch  as  the  right  of  the 
public  upon  a  highway  is  that  of  going  end 
coming  only,  and  tiie  right  of  abatement  in  an 
individual  is  merely  ancillary  thereto.  Nor  is  an 
individual  in  such  a  case  justified  in  his  action  by 
the  fact  that  the  local  authority  have  the  ngbt  to 
enter  to  abato  the  nuissnce  but  have  failed  to  do 
so,  for  the  default  of  the  local  authority  cannot 
extend  the  burden  imposed  on  the  land. — Oaicp- 
BKLL  Davys  v.  Lloyd,  C,A.,  710. 

3.  Noxious  trade— Beoionahle  use  of  premises — 
Injunction. — ^In  an  action  to  restrain  a  nuisance, 
the  question  whether  the  defendant  is  acting 
reasonably  from  his  own  point  of  view  is  not 
material,  and  if  he  is  carrying  on  business  so  as 
to  cauie  a  nuisance  to  his  neighbours  he  is  not 
acting  reasonably  as  regards  them,  and  may  be 
restrained  by  injunction,  although  he  may  be  con- 
ducting his  business  in  a  proper  manner. 

Beinhardt  v.  Meniasti,  42  Ch.  D.  685,  690,  is  not 
inconsistent  with  the  observations  of  Lord  Selbome 
in  BdU  v.  Bay,  L.  B.  8  Oh.  467,  or  with  Bamford 
V.  Tumley,  3  B.  &  8.  62.— Attobney-Gknbbal  v. 
CoLB,  Ch.D.  Kekewich,  J. ;  [1901]  1  Oh.  205 ;  70 
L.  J.  Oh.  148 ;  83  L.  T.  725. 

See  also  Highway,  9 ;  Local  Qovamment,  7,  9- 
11 ;  Metropolis,  15. 


PABTNEBSmP:— 

1.  IwpeeUan  of  partnership  books — Bight  of  paHm 
to  imped  hy  ogMt^Partnership  Ad,  1890  (53  ft  54 
Vid.  e.  29),  a.  24  (9).— The  nf^t  of  inspection  of 
partnership  documents  conf  ened  on  partnen  by  tiu 
Partnership  Act,  1890,  s.  24  (9),  is  not  personal  to 
the  pMtoers.  but  may  be  exercised  by  any  partiMr 
by  means  of  a  competent  agent,  so  long  as  it  is  not 
exercised  in  such  a  way  as  to  be  prqudicial  to  tiba 
other  partners. 

Decision  of  Joyce,  J.  (  [1901]  1  Oh.  724),  revened. 
— BxvAir  V.  WXBB.  C.A.,  548;  [1901]  2  Gh.  69; 
70  L.  J.  Oh.  536;  84  L.  T.  609. 

2.  Mortgage  of  share  hy  one  partner— DissdhdMi^- 
Bight  of  mortgagee  to  an  account — Partnership  Ad, 
1890  (53  &  54  VicL  c  39),  a.  31.— A  mortgagee  of  a 
ahare  in  a  partoership  has  a  rijght  to  an  account  on 
dissolution  in  order  to  ascertain  what  the  share  of 
his  mortgagor  really  is,  even  though  the  partusn 
have  inter  se  determined  the  value  of  the  share. 

Dedsion  of  Farwell,  J.  (48  W.  B.  521),  affinnsd.— 
Watts  v.  Dbisooll,  CA.,  146;  [1901]  1  Oh.  294; 
70  L.  J.  Oh.  157 ;  84  L.  T.  97. 

3.  Solicitor — Dissolutum — Agreement nottotrofuad 
business  with  original  clients  —  Injundion.  —  In 
July,  1880,  the  plaintiff  and  the  defendant  entered 
into  partnership  as  soliciton.  Olanae  7  of  the 
partnership  agreement  provided:  *' Either  party  ia 
to  be  at  liberty  to  transact  any  business  in  his  own 
name  (if  he  wishes  to  do  so),  and  also  to  trauaaot 
any  business  for  any  private  friends,  or  poor 
persons,  without  charge,  he  in  such  case  paying  all 
office  out  of  pocket  expenses.'*  Olanse  8  provided : 
«  ffither  par^  is  to  be  at  liberty  to  terminate  thii 
agreement  by  three  months*  notice  in  writhig  at 
any  time,  and  in  such  case  neither  is  to  transact 
anv  business  for,  or  in  any  way  to  influence  buainaM 
with  any  clients  who  were  original  dients  of  the 
other. 

No  notice  was  given  to  terminate  the  partnership) 
but  it  was  dissolved  by  mutual  consent  on  the 
10th  of  AujB^t,  1899.  The  plaintiff  now  moved  for 
an  injunction. 

Hdd,  that,  notwithstanding  no  notioe  was  given, 
the  eighth  clause  of  the  agreement  came  into 
operation  when  the  partnership  was  dissolved  on 
the  10th  of  August ;  that ''  original  clients  "  com- 
prised those  who  were  dients  of  either  plaintiff  or 
defendant  before  they  became  partoera,  and  also 
those  for  whom  the  plaintiff  or  defendant  in  pur- 
suance of  clause  7  transacted  business  as  for  priva's 
friends  or  poor  persons.— Badham  v.  Williaiis, 
Ch.D,  Kekewich,  J.;  83  L.  T.  141. 

4.  Trade  name — Limited  company — Bale  of  traik 
name — Abandonment — Covenant  in  redraint  of  imit 
— Unilateral  covenant — Incident  to  business — FreehM 
premises — Name  carved  in  strudure — Erasure.—A. 
limited  company  which  on  being  incorporatMl 
takes  the  name  of  tiiie  old  firm,  whose  busineas  and 
goodwill  it  has  bought,  and  which,  in  accordanoa 
with  the  requirements  of  the  Oompanies  Act,  1868. 
adds  the  word  '*  Limited  "  to  that  name,  does  not 
thereby  abandon  the  use  of  the  trade  name  of  the 
old  firm  but  may  sell  it  to  a  purchaser  of  the  com- 
pany's business. 

Montreal  Lithographing  Co,  {Limited)  ▼.  Sahuton, 
[1899]  A.  0.  610.  48  W.  B.  Dig.  189,  consideredand 
diatinguiahed. 

A  covenant  made  between  two  partners,  wlisfebj 
one  of  them  agrees  on  the  termination  of  the  part- 
nership not  to  carry  on  bosiness  within  a  cwtun 
distance  of  the  place  where  the  partnership  boainert 
is  situated,  is  of  necessity  an  incident  to  ^ 
I       business  and  for  its  beneflti  as  there  cannot  be  a 
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GOveDftnt  in  reftraint  of  trade  in  gross  as  thatwonld 
be  unreasonable  and  therefore  Toid. 

Jacohy  v.  Whitmare,  32  W.  E.  18,  49  L.  T.  Bep. 
335,  fdfowed, 

Eltfea  Y.  CrofU,  10  0.  B.  241,  explained. 

Where  a  man  sells  to  another  a  freehold  hont  e  on 
which  his  name  is  carved  on  part  of  the  straotore  he 
oannot  compel  the  purchaser  to  erase  the  name 
Tonless  he  has  taken  a  direct  coyenant  to  that  effect. 
— ^TowNSBND  v.  Jabman,  Ch.D.  FarweU,  J»,  168  ; 
[1900]  2  Oh.  698 ;  83  L.  T.  366. 

See  aUoBankrapt^,  17;  Copyright,  1 ;  Trostee, 
6,11;  Will,  33. 

PATENT:— 

1.  In/ringemeni^AccourU  of  jpro/i&— JFVoc^ice— 
DUcovery  —  Names  of  customers,  —  Where,  in  a 
anccessf al  action  for  the  infringement  of  a  patent, 
the  plaintiff  has  elected  to  take  an  account  of  the 
profits,  the  defendant  must  disdose  the  fuU  names 
and^  addresses  of  the  customers  to  whom  the 
infringing  articles  have  been  supplied,  irrespeotiTe 
of  any  possible  consequences  which  may  thereby 
reeult  to  such  customers.— SAOOHABDr  Gobpora- 
TiON  V.  Chkmioai  and  Drtjgs  Co.,  C.A.,  1 ;  [1900] 
2  Oh.  666;  69  L.  J.  On.  820;  83  L.  T.  206. 

2.  Infringement  —  **  ExercUe'*  —  Delivery  of 
patented  article  abroad. — ^Where  defendants  entered 
into  contracts  in  the  United  Kingdom  for  the 
deliTer^  by  them  abroad  to  an  English  company  of 
saccbarin  made  abroad,  by  means  of  a  process 
patented  in  England  by  the  plaintiff«,  and  where 
snob  saccharin  was  deliyered  at  foreign  ports, 

Held,  that  the  defendants  were  not  ezeroiBing 
the  invention  so  as  to  cause  the  infringement  of 
tlie  patent  by  such  deliTory,  and  that  Uie  know- 
ledge of  the  defendants  as  to  the  ultimate  destina- 
tion of  the  saccharin  was  immaterial.— Saoghabin 
CoBFOBATiON  V.  Bettmsyeb,  Ch.D.  CoxenB- 
Hardy,  J.,  199;  [1900]  2  Ch.  659;  83  L.  T.  397. 

3.  Infringement  —  Patented  ariiclee  hought  in 
England  and  atnt  abroad  for  sale — "  Making  use  of" 
the  invention — Patente,  Designs,  and  Trade-Marks 
Act,  1883  (46  &  47  Vict.  c.  67),  Schedule  /.,  Form  D 
— Damages — Assessment. — ^The  defendants  having 
bought  in  England  articles  patented  by  the 
plaintifb  but  manufactured  by  imiingers,  exported 
the  articles  to  France  for  the  purposes  of  side  there. 

Held,  that  this  was  a  ''makmg  use  of*'  l^e 
plaintifb'  inventioa  by  the  defendants,  and  con- 
stituted an  infringement  by  the  defendants  of  the 
plaintiffs'  pateot. 

Minter  v.  Wilkims,  4  A.  &  E.  261,  and  United 
Horse  Shoe  and  Nail  Co.  y.  Stewart,  13  App.  Oas. 
401,  36  W.  B.  Dig.  63,  considered  and  explained. 

Held,  also,  that  in  the  circumstances  of  the  case 
the  measure  of  damages  Was  what  the  defendants 
would  have  had  to  pay  for  the  permission  to  do  Uiat 
which  they  wrongfully  did. 

Judgment  of  Stirling,  J.  (48  W.  B  346,  [1900] 
1  Oh.  677),  affirmed.— Bbitish  Motob  Synbioate 
V.  Taylob,  CA.,  183;  [1901]  1  Ch.  122;  70  L.  J. 
Ch.  21 ;  83  L.  T.  419. 

4.  BegistraHon  —  Prior  publication  or  user  — 
Amendment  of  specification— -Benewal  fees — West 
Australian  Patent  Act,  1888  (62  Vict.  No.  6),  m.  23, 
49 — Letters  of  registraiion — Invalidity — Appeal  from 
Western  Australia. — Under  the  raovisions  of  section 

.  49  of  the  West  Australian  Patent  Act,  1888, 
holder  of  patents  obtained  in  Great  Britain  or  any 
other  country  are  enabled  to  obtain  letters  A 
registration  in  the  colony  without  the  formalitiei 
and  delay  necessary  on  an  application  for  a  patent, 


but  subject  to  all  the  incidents  and  conditiona  to 
which  letters  patent  would  be  subject. 

Held,  accordingly,  that  prior  publication,  or 
even  prior  user  of  an  invention  in  the  colony  after 
the  date  of  its  patent,  affects  the  letters  of  registra- 
tion. 

The  provisions  of  section  23,  as  to  "  amendment 
of  specification,"  are  made  applicable  by  section  49 
to  lotters  of  registration. 

Whera  leave  to  ameud  a  specification  has  been 
neither  asked  for  nor  granted,  but  the  registrar 
has  simply  recorded  an  amendment  without  any 
jurisdiction  to  do  so,  it  is  invalid. 

Benewal  fees  charged  by  the  2nd  schedule  of  the 
Act  on  letters  patent  are  not  payable  in  respect  of 
the  letters  of  registration.— AusTKALiAir  Gold 
Beoovbry  Co.  V.  Lake  View  Coksous,  P.O.; 
[1901]  A.  C.  142  ;  70  L.  J.  P.  C.  14 ;  83  L.  T.  641. 

See  also  Bankruptcy,  6 ;  Landlord  and  Tenant,  2. 

PAWNBBOEBB  :— 

Unlawful  pawning  of  stolen  article — Conviction  of 
pawner  for  larceny — Liability  of  pawner  to  further 
proceedings  by  pawnbroker — Paunwrofeers  Act,  1872 
(36  &  36  Vict.  c.  93),  s.  33.— Where  a  person  stetOs 
au  article  and  unlawfully  pledges  it  with  a 
pawnbrolnr,  and  is  subsequently  charged  with 
the  theft  and  is  convicted,  the  pawnbroker 
does  not  thereby  lose  the  right  to  take  proceed- 
ings against  the  pawner  under  section  33  of  the 
Pawnbrokers  Act,  1872,  because  the  pawner  has 
been  convicted  of  larcency  by  the  owner  of  the 
goods. — PiOEFOBD  V.  CoRSi,  K.B.D.,  637;  [1901] 
2  E.  B.  213;  70  L.  J.  E.  B.  710 ;  84  L.  T.  627. 

PEEB.— See  Divorce,  3. 

PHABMACY  ACTS  :^ 

Sale  of  poison — **  Seller  " — Orders  transmitted  by 
shopkeeper  to  duly  registered  vendor— Pharmacy  Act^ 
1868  (31  &  32  Vict.  c.  121),  ss.  1,  16,  17.-*An  action 
to  recover  a  penalty  under  section  16  of  the 
Pharmacy  Act,  1868,  was  brought  in  the  county 
court  agionst  the  defendant,  who  was  a  fiorist,  for 
having  sold  a  certain  weed-killer,  which  contained 
a  large  quantity  of  arsenic,  and  was  admittedly  a 
poison  within  that  section,  the  defendant  not  bong 
a  duly  registered  chemist.  The  judge  found  as  a 
fact  the  defendant  acted  only  as  acent  for  the 
chemical  company  who  manufactured  the  weed- 
killer, and  was  in  the  position  mereljr  of  a  canvasser 
for  orders,  with  authority  to  receive  money  on 
account  of  the  company,  and  that  the  defendant 
was  not  the  *'  seller  "  of  the  poison  within  the  Act. 

HcJd,  that,  as  the  county  court  judge  had  found 
as  a  fact  that  there  was  no  contract  of  sale  as 
between  the  defendant  and  the  purchaser,  and  as 
there  was  some  evidence  to  support  that  finding,  the 
court  could  not  iuterfere  to  set  it  aside. 

Decision  of  the  Divisional  Court  (48  W.  B.  336, 
[1900]  1  Q.  B.  464)  affirmed.— Phabmageutioal 
tiooiBTY  V.  White,  C.A..  407 ;  [1901]  1  Q.  B.  601 ; 
70  L.  J.  E.  B.  386;  84  L.  T.  188. 

POLICE:— 

Pension—**  Annual  pay  **  —  Special  allowance— ^ 
Police  Act,  1890  (63  &  64  Vict.  c.  46),  s.  1 ;  Sched. 
I.,  Parts  1,  3.— A  constable  in  the  metropolitan 
police  was  selected  by  the  Commissioners  of  Police 
for  permanent  spedsl  duty  at  the  House  of  Lords, 
and  he  received  for  that  special  duty  a  payment  of 
7s.  a  week  in  addition  to  his  ordmary  pay  as  a 
police  constable.  He  performed  this  au^  and 
received  the  payment  for  several  yean  up  to  the 
date  of  his  retirement. 

BUld,  that  the  sum  of  7s.  was  not  part  of  the 
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oonstable't  ** annual  pay"  within  the  meaning  of 
the  Polioe  Act,  1890,  so  as  to  entitle  him  to  have  it 
taken  into  account  in  calculating  the  amount  of 
hie  pension. 

Dedflion  of  the  Queen's  Bench  Division  (48 
W.  B.  494.  [1900]  1  a  B.  680)  affirmed.— Uppbe- 
TON  V.  EiDLEY,  O.A,,  340;  [1901]  I  Q.  B.  384:  70 
L.  J.  Q.  B.  249 ;  84  L.  T.  18. 

POOR  LAW:— 

1.  Bating — Coal  mine — Gross  and  rateable  values — 
Underground  roads  and  airways — Expenses  of  kesfAng 
in  repair-— Working  expenses  or  '*  repairs'*— Deduc- 
tion of,  from  gross  value— Parochial  Assessments  Act, 
1836  (6  &  7  Will.  4,  c.  96),  s.  1.— In  rating  a  coal 
mine  to  poor  rate  the  annual  expenses  properly 
incurred  in  keeping  in  repair  the  permanent  main 
underground  roads  and  airways — their  maintenance 
in  proper  repair  being  necessary  to  maintain  the 
coal  mine  in  a  state  to  command  the  rent — are  not 
working  expenses  of  the  mine,  but  are  '*  repairs  ** 
within  the  meaning  of  section  1  of  the  Parochial 
Assessments  Act,  1836,  and  are,  therefore,  under 
that  section,  to  be  deducted  from  the  gross 
estimated  rental  in  aniying  at  the  rateable  value  on 
which  the  rate  is  to  be  made. 

A  coal  mine  extended  underground  into  the 
parish  of  D.,  the  shafts  or  pits  for  raising  the  coal 
being  in  another  parish  and  not  in  the  pansh  of  D. 
The  part  of  the  mine  in  the  parish  of  I>.  consisted 
of  the  permanent  main  roads  for  conveying  the 
coal  from  the  working  places  to  the  shafts,  the 
permanent  main  airways  for  ventilating  the  mine, 
the  working  places  at  the  face  of  the  coal,  and  the 
temporary  roads.  The  owners  of  the  mine,  who 
under  their  lease  paid  a  royalty  rent  for  the  coal 
obtained,  incurred  an  annual  expenditure  in  keeping 
in  repair  these  permanent  main  roads,  airways,  &a, 
and  sudi  expenditure  was  necessary  to  maintain  the 
mine  in  a  state  to  command  the  rent. 

Held,  that,  in  rating  that  part  of  i^e  mine  which 
was  within  the  parish  of  D.,  the  expenses  so  in- 
curred in  keeping  in  repair  the  permanent  roads, 
airways,  &c.,  were  *'  repairs,'*  and  were  to  be  de- 
ducted from  the  gross  estimated  rental  in  arriving 
at  the.  rateable  valuc^BsowN  v.  Botherham 
Union,  Q.B.D. ;  83  L.  T.  193. 

2,  Bating — Exemj^ion  of  underground  sewers— 
Extent  of  exemption, — Where  exemption  from 
rateability  is  claimed  for  an  underground  sewer 
vested  in  a  public  body,  it  must  be  shown,  first, 
that  the  sewer  is^  quite  underground,  so  that  the 
surface  under  which  it  runs  is  not  occupied  or  in 
any  way  affected  by  it ;  and,  secondly,  that  no  pay- 
ment is  made  to  the  owners  of  the  sewer  for  the  use 
of  it  by  others. 

Decision  of  the  Queen's  Bench  Division  (48  W.  B. 
382,  [1900]  1  Q.  B.365)  affirmed.— YsTRADYFODwa 
Sbwekagb  Boabd  V,  Newport  Assbsbment 
COMMITTBE,  G.A.,  292;  [1901]  1  Q.  B.  406:  70 
L.  J.  K.  B.  318 ;  84  L.  T.  40. 

S»  Bating— General  district  rate—AppeaJr^Be" 
duction  of  valuation — Demand  note— Summons — 
Matter  of  complaint  arising  within  six  mont?u  of 
issue  of  summons—Public  Health  Act,  1876 — Jervis* 
Act  (11  &  12  Vict.  c.  43),  s.  1.— Where,  on  appeal 
against  an  assessment  for  the  poor  rate,  the  rateable 
value  of  premises  is  reduced  and  the  amount  of  the 
general  district  rate  is  in  consequence  altered  so  as 
to  agree  with  such  reduced  valuation,  a  summons 
may  be  issued  to  enforce  a  demand  made  for  the 
payment  of  arrears  of  the  amended  district  rate  if 
the  demand  for  such  amended  rate  has  been  made 
within  six  months  of  the  issue  of  the  summons. 


The  right  to  demand  the  reduced  amount  of  ik 
amended  rate  comes  into  operation  for  the  fink 
time  when  the  amended  rate  is  made  in  aooordnee 
with  the  reduced  valuation,  and  the  fact  tint  t 
demand  for  the  payment  of  arrears  of  the  diifadd 
rate  on  the  higher  valuation  had  been  made  man 
then  six  months  previous  to  the  issue  of  tta 
summons  does  not  cause  the  claim,  in  respect  d 
which  the  summons  was  issued,  to  be  haired  bf 
virtue  of  section  11  of  Jervis'  Act  (11  &  12  TioL 
c.  43).— Ebeton  v.  Sheffield  Coax,  Co.,  K.B.D., 
349 ;  [1901]  2  E.  B.  26;  70  L.  J.  K.  B.  374;  U 
L.  T.  387. 

4.  Bating — Lairages — Profit-earning  oapadUf- 
Evidence  of  receipts  and  expenditure — AdmissibQiSi 
of  evidence — Principle  of  assessment. — ^In  the  s««- 
ment  of  premises  to  &e  poor  rate  the  duty  wldflk 
the  Legislature  has  imposed  upon  title  ovoteoow  11 
to  ascertain,  as  a  matter  of  fact,  what  sum  a  teosst 
will  reasonably  give  for  them  by  the  year,  msknii 
the  usual  deductions.  In  ascertaining  this  mm 
the  circumstances  of  the  particular  ooonpation,  slio 
the  receipts  and  expenditure,  are  legitimate  olqeoti 
for  consideration. 

Decision  of  the  Court  of  Appeal  (48  W.  B.  259, 
[1900]  1  Q.  B.  143)  affirmed.— Mbbjset  Docks  v. 
BniBBNHBAD  UNION,  EX.,  610 ;  [1901]  A.  ai7{; 
70  L.  J.  E.  B.  684 ;  84  L.  T.  642. 

5.  Bating— Museum— Established  by  Act  ofPwr^ 
ment — Pumc  admission — Possibility  of  henefiad 
occupation.— B.  Museum  was  established  by  an  Aot 
of  Parliament  under  which  the  building  sod  iti 
contents  were  vested  in  trustees  named  in  ths  Aot 
and  thehr  sucoesson.  To  these  trustees  was  gim 
the  control  of  the  building  and  mnaeum  subject  to 
regulations  contained  in  or  made  under  tlie 
authority  of  the  Act.  One  of  these  regulslioai 
was  that  the  museum  should  be  open  on  two  dsji 
in  each  week  during  the  months  of  April,  lbj> 
and  June  each  year  to  amateurs  and  studeoti  of 
architecture,  and  to  persons  who  requested  sad 
obtained  admission  at  any  other  times.  Tso 
rooms  were  to  be  set  aside  for  the  residence oli 
curator. 

The  curator,  besides  taking  care  of  the  museoii 
collected  the  rents  of  a  house  wliioh  was  settied 
as  an  endowment  of  the  museum;  and  while  tfai 
museum  was  dosed  to  viritors  the  trusteee  of  it 
met  therein  for  the  purpose  of  d^tributiDg  the 
funds  arising  under  a  trust  created  for  the  bendtt 
of  poor  architects  by  the  founder  of  the  miuenB. 

Held,  that  the  rights  conferred  on  the  pubUo  by 
the  Act  were  not  such  as  to  exclude  all  Denefldil 
occupation  on  the  part  of  the  trustees,  and  thtt 
consequently  the  building  was  rateable.— SoaH 
MusBUM  Tbustbbs  v.  Bloomsbuby  Tbsibt, 
Q.B.D. ;  83  L.  T.  248. 

6.  Bating — BaUway  eompany — Gravel  pitsSt- 
haustion  of subfsct-matter  of  assessment —  Valueofoea^ 
tion  wlienrate  made-^Occupation — Land» — Aoonpeny 
purchased  of  the  owner  of  a  bed  of  gravel  the 
gravBl  in  three  separate  plots  of  land,  with  tfai 
right  to  dig  and  remove  it.  A  time  was  fixed  in 
each  case  in  which  the  gravel  might  be  taken  w^ 
and  the  company  were  bound  to  level  tiie  giomw 
and  replace  the  top  soil,  and  to  give  the  own* 
possession  at  the  date  named.  The  oompany  wss 
assessed  in  one  aeseesment  in  respect  d  ii^  , 
occupation  of  the  three  plots,  and  a  rate  was  labie- 
quently  made  on  the  basis  of  this  assesesieBt 
When  this  rate  was  made  the  oompany  were  still  ts 
occupation  of  the  three  plots,  ana  were  at  mA  oo 
the  gravel  in  one  of  them,  but  all  the  gravel  ia  ve 
other  two  plots  had  been  taken  out,  and  tfa^  wve 
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only  used  as  storage  grotind  for  graTel  dng  by  the 
oompaDy,    On  a  case  stated  at  quarter  sessions, 

Held,  that  the  company  were  rateable  on  the 
▼alue,  at  the  time  of  making  the  rate,  of  the  land  in 
their  occupation,  and  that  the  annual  Talue  ought 
to  be  taken  at  the  amount  of  rent  or  royalty  at 
which  the  same  could  then  be  reasonably  expected 
to  be  let  to  a  tenant  from  year  to  year,  regard 
being  had  to  the  Talue  of  the  gravel  in  the  unex- 
hausted plot,  added  to  the  value  of  the  exhausted 
plots  for  storage  purposes.— Fabnham  Flint, 
Gb^ybl.  and  Sand  Co.  v.  Fabnham  XJnion,  C.A, ; 
[1901]  1  Q.  B.  272 ;  70  L  J.  Q.  B.  130 ;  83  L.  T. 
660. 

7.  JkUing—Bailioay ^Indirectly  produdive  porium 
o/—8ignal'box — Asse^sment-^The  sisnal-boxes  of  a 
railway  are  for  purposes  of  parochial  rating  to  be 
treated,  not  as  part  of  the  running  line,  but  as  part 
of  the  indirectly  produotiye  portion  of  the  railway, 
and  are  consequently  to  be  separately  assessed  m 
the  respective  parishes  in  which  they  are  situate. — 
Midland  Railway  Co,  v.  Pontifbaot  Assbss- 
MBNT,  K.B.D. ;  [1901]  2  K.  B.  189;  70  L.  J.  K.  B. 
691 ;  84  L.  T.  536. 

8.  Separation  of  parish  from  union^Amount  to  he 
paid  by  union  to  narish — Principle  of  apportionment 
— "  Property  "  of  the  union— Jurisdiction  of  the  Local 
Government  Board — Poor  Law  Amendment  Act,  1834 
(4  &  6  Will.  4,  c.  76),  $.  32— Local  Government  Act, 
1888  (51  &  52  Vict.  c.  41),  m.  24  (2)  (d),  26  (1).— 
In  1896  the  Local  Qovemment  Board  mflMde  an  order 
under  section  32  of  the  Poor  Law  Amendment  Act, 
1834,  for  the  separation  of  the  parish  of  Willesden 
from  the  union  of  Hendon,  of  which,  theretofore  it 
had  been  a  part.  In  consequence  of  such  order  it 
became  requisite,  under  the  same  section,  for  the 
board  to  ascertain  the  proportionate  value  to  the 
parish  of  Willesden  of  the  union  of  Hendon  work- 
house or  "  other  property  held  or  enjoyed  by  suc^ 
union  for  the  use  of  the  poor  or  benefit  of  the  rate- 
payers thereof,"  and  also  to  '*  flx  the  amount  to  be 
received  or  paid,  or  secured  to  be  paid,  by  "  the 
parish  of  Willesden. 

There  were  two  annuities  payable  by  the  county 
council  of  Middlesex,  under  the  Local  Government 
Act,  1888,  to  the  old  undivided  union  of  Hendon  in 
respect  of  the  salaries  of  registrars  and  costs  of  the 
ofiBoers. 

Held,  that  these  annuities  came  within  the  mean- 
ing of  the  words  "  other  property"  in  section  32  of 
the  Poor  Law  Act,  1834. 

In  ascertaining  the  proportionate  value  to  a 
parish  of  a  union  of  such  annuities,  and  fixing  the 
amount  to  be  received  or  paid  by  such  parish,  the 
Legislature  contemplated  the  capitalization  and 
division  of  the  annuities  at  the  time  of  the  separation 
of  the  parish  from  the  union. 

An  apportionment  of  the  annual  sums  according 
to  the  future  rateable  values  of  the  union  and  parish 
respectively  is  not  a  fixing  of  the  amount  within 
the  section.— Beo.  v.  Local  Ooyebnhbnt  Boabd, 
C.A,,  226 ;  [1901]  1  Q.  B.  210 ;  70  L.  J.  a  B.  272  ; 
83  L.  T.  648. 

9.  Settlement — Pauper  lunatic — Amalgamation  of 
part  of  one  parish  with  wJiole  of  another  2)arish — 
Divided  Parishes  and  Poor  Law  Amendment  Act, 
1876  (39  &  40  Vict.  c.  61)— Poor  Law  Act,  1879 
(42  &  43  Vict.  c.  54)— Zunacy  Act,  1890  (53  &  54 
Vict.  c.  5  J.— Where  a  pauper  has  acquired  a  settle- 
ment in  a  parish,  and  subsequentiy  a  part  of 
another  pariah  is  added  to  and  amalgamated  with 
the  former,  so  that  there  results  one  enlarged 
parish,  the  pauper's  settlement  is  not  lost. 

Beg.  V.  Inhabitants  of  Tipton,  3  Q.  B«  215,  and 


Dorking  Union  v.  St.  Saviour's  Union,  46  W.  E.  309, 
[1898]  I  Q.  B.  594,  distinguished.— Wbst  Hax 
GuABDLANS  V.  London  County  Coungdci,  K.B.D., 
443;  [1901]  1  Q.  B.  720;  70  L.  J.  K.  B.  503;  84 
L.  T.  471. 

POWEE  :— 

1.  Appointment — Married  woman — Restraint  on 
aniicipaiion — Release  of  power — Conveyancing  and 
Law  of  Property  Act,  1881  (44  &  46  Vict.  c.  41), 
s.  52. — A  married  woman  had,  under  a  lettlement 
executed  on  her  marriage  in  1892,  a  life  interest  in 
personalty,  subject  to  a  restraint  on  antid^tion, 
with  a  power  of- appointment  amongst  her  children. 

Held,  that  under  section  52  of  the  Oonveyanoinsr 
and  Law  of  Property  Act,  1881,  she  could  by  deed 
unacknowledged  release  her  power. — Ghibholsc,  Bb, 
Hemphill  v.  Hbmfhill.  cLd.  Stirling,  J. ;  [1901] 
2  Ch.  82 ;  70  L  J.  Ob.  533. 

2.  Appointment — Settlement  of  wife^s  property — 
Limitation  "as  she  shcdl  direct.** — A  marriage 
settiement  dealing  with  real  estate  belonging  to 
the  wife  provided  that,  should  she  survive  her 
husband,  which  happened,  the  trustees  should 
reconvey  the  lands  to  her  "her  heirs,  executors, 
administrators,  aud  assigns  respectively  for  her  and 
their  own  use  and  benefit,  or  other  wiie  as  she  shall 
direct" 

Held,  that  these  words  did  not  necessarily  confer 
a  general  power  of  appointment  on  the  wife,  it 
appearing  that  such  a  power  would  defeat  the 
^ole  sdieme  of  the  deed. — Yan  Qbxttten  v. 
FoxwBLL,  H.L. ;  84  L.  T.  545. 

3.  Execution — Document  "purporting  **  tobea  wiU* 
— ^Under  a  settiement  dated  in  1848  a  married 
woman  had  a  power  of  appointment  amongst  her 
children  exercisable  by  any  deed  or  deeds,  writing 
or  writings,  with  or  without  power  of  revocation 
and  new  appointment,  to  be  by  her  sealed  and 
delivered  in  th^  presence  of  and  attested  by  two  or 
more  credible  witnesses,  or  by  her  last  will  or 
testament,  "  or  any  writing  in  the  nature  of  or 
purporting  to  be  a  will  or  codicil."  She  signed  a 
written  document  which  was  expressed  to  oe  her 
'*  last  will,"  and  which,  if  valid  as  a  testamentary 
instrument,  would  have  operated  as  an  execution  of 
the  power.  This  document,  having  been  insuffi- 
cientiy  executed,  was  not  admitted  to  probate, 

Held,  that  although  the  document  might  not  be 
"in  the  nature  of"  a  will,  yet,  as  it  clearly 
"  purported  to  be  "  the  will  of  the  donee  of  the 

S>wer,  it  was  a  valid  execution  of  the  power. — 
BOAD.  Bb,  SlCTTH  V.  Dbabqbb,  Ch.D.  Kehewich, 
J. :  [1901]  2  Oh.  86 ;  70  L.  J.  Ob.  601 ;  84  L.  T. 
577. 

4.  Execution — Power  eocerdsdble  by  deed  or  writing 
duly  executed  or  by  will — Testamentary  documents  not 
admitted  to  probate—Exercise  of  power. — A  power 
of  appointment  exercisable  by  deed  or  writing  duly 
executed  or  by  will  is  not  validly  exeroiMd  1^ 
testamentary  documents  executed  bv  the  donee,  but 
attested  by  one  witness  only,  and  containing  no 
reference  to  the  power  or  to  the  property  subject  to 
it.— Edmonbtonb,  Bb,  Bbvan  v.  Edmonstonb, 
Oh.D.  Byrne,  J.,  555. 

5.  Execution^-WiU^Exerdse  of  special  power  of 
appointment— Ademption—WiUs  Act,  1837  (7  WiU. 
4  &  1  Vict,  c  26),  s.  23.— It  is  a  question  of  con- 
struction whether  there  has  been  a  failure  of  an 
appofaitment  under  a  power  by  reason  of  ademp- 

The  same  principle  applies  whether  the  power  is 
genenl  or  special.- Dowbett,  Bb,   Dowsbit  v. 


139 


Praetiee. 


DIGEST, 


[Weakl7Be!MEtar,Oei  l%mL 

Practice.  140 


Mkakin,  Ch.D.  FarweU,  J.,  268 ;  [1901]  1  Ch.  398 ; 
70  L.  J.  Ch.  149. 

6.  EocecuHon  —  Special  power  of  appointment^^ 
Power  crecOed  subsequent  to  will  purporting  to  execute 
it—WilU  Act,  1837  (1  Vict.  c.  26),  m.  24,  27.— A 
Bpeoial  power  of  appointment  is  not  well  ezecated 
by  general  words  of  disposition  in  a  will  exeoated 
prior  to  the  date  of  the  instrament  creating  the 
power. 

Deoinon  of  Byrne,  J.  (ante,  p.  21,  [1900]  2  Ch. 
332),  afiarmed.— Haybs,  Be,  Turnbull  v.  Hayss, 
C\A.,  669. 

7.  Execution — Special  power  of  appointment — 
Word  ** appoint"  only, — ^A  testatnx  had  a  special 
power  of  appointment  by  will,  given  to  her  by  the 

•  will  of  her  father,  over  a  share  of  his  personal 
estate  In  favour  of  her  nephews  and  nieces.  The 
words  of  her  will  were  simply  **  I  appoint,  devise, 
and  bequeath  my  real  estate,  and  the  residue  of  my 
personal  estate,  to  my  trustees  upon  trust  to  sell  or 
convert  the  same  into  money,  and  to  pay  and  divide 
the  proceeds  (after  paying  my  debts,  funeral  and 
testamentary  expenses)  equally  between'*  four 
named  nephews  and  nieces. 

Held,  that  the  power  was  executed. 
Observations  on  dictum  of  Chatterton,  T.C.,  in  In 
re  Eichard8on*$  Trusts,  17  L.  B.  Ir.  436,  at  p.  442, 
35  W.  B.  Dig.  151.— Mayhew,  Be,  Sfenoer  v. 
CuTBTTSH,  Ch.D.  FarweU,  J.,  330;  [1901]  1  Ch. 
677 ;  70  L.  J.  Ch.  428 ;  84  L.  T.  761. 

PBACnCE  :— 

1.  Appeal — Commercial  cause-- Trans/erring  action 
to  comTnercial  list — Bight  of  appeal,  —  An  appeal 
lies  from  an  order  of  the  judge  at  chambers  trans- 
ferriog  a  cause  to  the  list  of  commercial  causes, 
upon  the  ground  that  the  cause  is  not  a  commercial 


Barry  v,  Peruvian  Corporation,  44  W.  B.  487, 
[1896]  1  Q.  B.  208,  followed.— Sea  Insurakoe  Co. 
V,  Cabb,  G.A.,  55 ;  [1901]  1  Q.  B.  7 ;  69  L.  J.  Q.  B. 
954;  83L.T.  517. 

2.  AttacJiment  —  Service  —  Jurisdiction  —  Foreign 
order— 'Enrolment^Disobedience—Becovery  of  Deits 
Act  {Irdand),  1801  (41  Geo.  3.  c.  90),  s.  eSale  and 
Transfer  of  Land  (Ireland)  Act,  1858  (21  &  22  Vict, 
c  72),  s,  36. — ^Motion  for  leave  to  issue  a  writ  of 
attad^ent.  An  order  was  made  by  one  of  the 
land  jndffes  of  the  Chancery  Division  of  the  High 
Court  of  Ireland  upon  the  respondent  A.  H.  S.  to 
lodge  in  court  on  oath  all  documents  in  his  custody, 
power,  or  procurement  relating  to  certain  proper^ 
m  Ireland  ordered  to  be  sold  (or  account  for  the 
same  on  oath)  within  ten  days  tatet  service  of  the 
said  order  upon  hiuk  By  an  order  made  the  26th 
of  March,  1901,  the  Irish  order  was  ordered  to  be 
enrolled  in  the  Chancery  Division  of  the  High  Court 
of  Justice  in  England.  On  the  11th  of  AprH,  1901,  a 
copy  of  the  orcter  of  the  26th  of  March,  1901,  was 
personally  served  on  A.  H.  S.  in  London. 

Held,  that  as  the  order  to  lodge  the  deeds  in 
court  had  not  been  served  on  A.  H.  S.  in  Ireland, 
and  no  leave  had  been  obtsioed  to  serve  that  order 
on  A.  H.  S.  out  of  the  Jurisdiction,  there  had  been 
no  disobedience,  and  the  motion  for  leave  to  issue 
a  writ  of  attachment  must  be  refused. — Sykge,  Be, 
Ch,D.  Kekewich,  J. ;  84  L.  T.  756. 

3.  Attachment  of  person — Boused  to  commit — 
Interlocutory  appeal^Leave  of  court — Liberty  of  sub- 
ject — Supreme  Court  of  Judicaiwre  (Procedure)  Act, 
1894  (57  &  58  Vict,  c.  16),  s.  1  (1)  (b)  (i).— An  inter- 
locutory  order  dismipsing  a  motum  to  commit  is  not 
a  case  where  the  liberty  of  the  subject  is  concerned 
within  the  exception  in  (t .)  of  section  1  (1)  (b)  of  the  ^ 


Supreme  Court  of  Judicature  (Prooednre)  Act, 
1894.  No  appeal  from  such  an  order  can  be 
brought,  consequently,  without  the  leavia  of  the 
judge  or  of  the  Court  of  AppeaL — Bowbee  «. 
YoxAix,  C.A„  247 ;  [1901]  1  Ch.  1 ;  70  I*.  J.  Ol 
5 ;  83  L.  T.  419. 

4.  Compromise—Power  to  bind  absent  parties  — 
B,S,C.,  ord,  16,  r.  9a. — A  scheme  for  oomproidsB 
of  an  action  provided  for  setting  aside  a  fund  to 
make  payments  to  bondholders  of  a  oertun 
company.  This  sdieme  was  sanctioned  by  the 
Court  of  Appeal,  and,  under  ord.  16,  r.  9a,  made 
binding  on  all  the  bondholders  of  the  company.  A 
certain  number  of  bondholders  failed  to  claim  tfaeb 
rights  within  six  yeirs  from  the  sanctioning  of  the 
compromise.  On  a  motion  to  fix  a  time  within 
whidi  such  bondholders  must  come  in. 

Held  (Yaughan  William«,  L.J.,  dissentietOe),  that, 
there  being  nothing  in  the  original  aoheme  to 
determine  the  period  within  which  claims  under  it 
must  be  made,  the  court  had  no  jurisdiction  to 
▼ary  the  order  by  introducing  such  a  teroi. — 
CoLLiiraHAM  V.  SiiOPBE,  C.A,,  404 ;  [1901]  1  Ch. 
769 ;  70  L.  J.  Ch.  361 ;  84  L.  T.  289. 

5.  Costs — Action  founded  on  contract — SeparoU 
causes  of  action  against  two  defendants — Sum  not 
exceeding  £50  recovered  c^inst  one — Ord.  65,  r.  12. 
— The  plaintifEs,  who  were  trustees  of  a  friendly 
society,  brought  an  action  in  the  High  Court 
against  two  defendants  claiming,  as  against  the  first 
defendant,  the  treasurer  of  the  society,  a  snna  of 
£90  as  money  had  and  received  by  him  for  the 
society,  and  as  against  both  defendsnts  the  sum  of 
£50  upon  a  joint  and  several  bond  for  that  amoont 
in  favour  of  the  sodetr  for  the  due  performanoe  by 
the  first  defendant  of  his  duties  as  treasurer.  At 
the  trial  the  plaintifEs  recovered  judgment  agamsi 
the  first  defendant  for  £90,  and  against  tiie  two 
defendants  on  the  bond  for  £50. 

Held,  that,  under  ord.  65,  r.  12,  the  plain tifh 
were  not  entitled,  as  against  the  second  d^adant^ 
to  costs  on  the  High  Court  scale.-— Dttxbitbt  o. 
Baelow,  C.A.,  450;  [1901]  2  Q.  B.  23;  70  H  J. 
E.  B.  478;  84L.  T.  518. 

6.  Costs — Action  '*  which  could  have  been  oommenoed 
in  a  county  court " — Claim  in  tort  exceeding  £50 — 
Less  than  £10  recovered— County  Courts  Act,  1888 
(51  &  52  Via.  c.  43),  s.  116.— The  plaintiff  in  an 
action  of  trover  damied  a  sum  exceeding  £50.  He 
recovered  a  sum  lets  than  £10. 

Held,  that  the  action  was  one  <*  which  ocmld 
have  been  commenced  in  a  county  court "  wttfain 
the  meaning  of  section  116  of  the  Couaty  Oourta 
Acl^  1888,  and  therefore  the  plaintiff  was  not 
entitled  to  costs. 

Lovf^'ov  V.  Cole,  43  W.  B.  48,  [1894]  2  Q  B.  861. 
approved. 

Goldhai  V.  Clarke,  68  L.  T.  Bep.  414,  41  W.  B. 
Dig.  173,  disapproved. — Solomov  v.  Muluvkr. 
C.A.,  364;  [1901]  1  Q.  B.  76;  70  L.  J.  a  B.  165; 
83  L.  T.  493. 

7.  Costs  on  higher  scale — Partition  action — Special 
grounds  arising  out  of  the  difficulty  of  the  case — OrtL 
65,  r.  9. — ^The  display  by  a  soUoitor  of  exceptional 
skill  or  ability  in  conducting  a  partition  action 
and  the  proceedings  incident  thereto,  involving 
great  difficulty  and  labour,  is  not  a  '*  special 
ground  "  withm  the  meaning  of  ord.  65,  r.  9,  so  as 
to  empower  the  court  to.  order  the  taxation  of  the 
costs  of  the  proceedings  as  between  scdidtor  and 
client  on  the  higher  scale. 

In  such  a  case  the  court  has  no  juriadiotion  to 
order  costs  to  be  taxed  on  the  higher  scale. 
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In  re  Leeuw,  93  Law  Times  333,  and  MarricU  ▼• 
Cdbbett,  38  SoudTOBs'  Journal  620,  not  followed. 
— EivnrGTOW  v.  Gabden,  Ch.D.  Buckley,  J.,  279 ; 
[1901]  1  Ch.  561 ;  70  L.  J.  Oh.  282  j  84  L.  T.  197. 

8.  Costa — Company  —  Debenture-holder^s  action  — 
Insufficient  assets. — ^Where  the  asseta  in  a  debenture- 
holder's  aotion  are  insuffident  to  pav  the  debentures 
in  fall,  the  plaintiflp  is  entitled  to  solicitor  and  olient 
costs  ont  of  the  fnnd  realized.— Nsw  Zsai«and 
Midland  Railway  Co.,  Bb,  Smith  v.  Lubbook, 
C.A.,  629;  70  L.  J.  Gh.  695 ;  84  L.  T.  852. 

9.  Costs— Partition — Sdte^Mortgages  on  shares — 
One  set  of  costs  in  respect  of  each  share — General  rule 
—-Discretion  of  court. — ^In  an  aotion  for  sale  and 
distrikmtion  of  the  proceeds  in  lien  of  partition,  it 
appeared  from  the  chief  clerk's  certificate  that  six 
persons  were  beneficially  interested  in  the  property, 
and  that  some  had  mortgaged  their  shures. 

The  property  was  sold  and  the  proceeds  paid  into 
court  to  the  credit  of  the  aotion,  and  invested  in 
New  Consols. 

Upon  the  farther  coniideration  of  the  action,  the 
question  was  raised  whether  each  mortgaf^  who 
had  been  served  with  notice  of  the  prooeedmgs  and 
attended  ought  to  be  allowed  a  separate  set  of 
costs  out  of  the  fond  in  court  before  distribution 
thereof,  or  whether  only  one  set  of  costs  should 
be  allowed  out  of  the  fund  in  respect  of  each 
share. 

Held,  that  onlv  one  set  of  costs  should,  as  a 
general  rule,  be  allowed  out  of  the  fund  in  respect 
of  each  share,  but  that  the  oourt  had  a  discretion 
in  the  matter.— Langrish  v.  Vasb,  Ch.D.  Cozens- 
Hardy,  j; ;  84  L.  T.  761. 

10.  Costs— Security  for  costs — Workmen's  Compen^ 
sation  Act,  1897  (60  &  61  Vict.  c.  2n)— Appeal  from 
county  court.— An  appeal  against  a  decision  of  a 
ooun^  oourt  judge  upon  an  application  iat  com- 
pensation under  3ie  Workmen's  Oompensation  Act, 
1897,  is  not  in  the  nature  of  a  motion  for  s  new 
trial,  and  the  appellant  can  be  ordered  to  give 
security  for  the  costs  of  the  appeal— Habwood 
AND  Abbahahs,  Be,  C.A. ;  [19011  2  E.  B.  304 ; 
70  L.  J.  Oh.  746 ;  84  L.  T.  857. 

11.  Costs  —  Btquestration  —  Service  —  Practice-^ 
R.  8.  (7.,  ord.  41,  r.  5;  ord.  43,  rr.  6,  7.— In  the 
case  of  a  writ  of  sequestration  issued  by  leave  of 
s  judge  to  enforce  payment  of  costs  under  ord.  43, 
r.  7,  the  provisions  of  ord.  41,  r.  5,  and  ord  43,  r.  6, 
are  inapplicable.  Therefore  in  such  a  case  it  is  not 
necessary  that  the  order  for  payment  of  costs  should 
limit  a  time  for  payment  or  should  bear  the  indorse- 
ment mentioned  in  ord.  41,  r.  5,  nor  is  personal 
service  of  it  essentiaL 

In  re  Lumley,  Ex  parte  Cathcart,  [1894]  2  Oh. 
271,  followed.— Dbaxin,  Be,  Oathoabt,  Ezpabte, 
C.A. ;  [1900]  2  Q.  B.  478 ;  83  L.  T.  39. 

12.  Costs— Taxation^Official  solicitor— Chtardian 
ad  litem— Party  and  party  or  solicitor  and  client 
iaooation— Costs  of  issue  that  failed— B.  8.  C,  ord. 
65,  r.  13.— In  taring  the  costs  of  a  guudian  ad 
litem,  the  established  practice  is  to  tax  the  costs  as 
between  party  and  party  and  not  as  between 
solicitor  and  dient,  in  the  absence  of  a  direction  to 
the  contrary  in  the  order  directing  the  tssation. 

The  costs  of  a  guardian  ad  litem  ought  to  be 
taxed  on  the  footing  that  he  is  a  succesnul  party. 
The  costs,  therefore,  even  of  an  issue  on  which  he 
has  failed  ought  not  to  be  disallowed  him.— Eadt 
V.  EL8D0N,  C.A.,  595;  [1901]  2  K  B.  460;  70 
li.  J.  E.  B.  701 ;  84  L.  T.  615. 

13.  Costs— TaoDotion—Pctrty  and  party  costa— 
DeposUions  taken  on  sooamination  h^ore  trial  not  used 


at  trial— Ord.  65,  r.  27  (29).— Where,  under  an 
order  for  examination,  a  witness  is  examined  before 
trial,  but  the  witness  is  present  at  the  trial  and  his 
depositions  are  not  read,  the  costs  of  his  examina- 
tion may  be  allowed  if,  having  regard  to  the  state 
of  affairs  at  the  date  of  the  examination,  they  were 
reasonably  and  properly  incurred. — Babtlett  v. 
HiGGlNS.  C.A.,  449;  [1901]  2  K.  B.  230;  70  L.  J. 
K.  B.  621 ;  84  L.  T.  509. 

14.  Costs— Taxation  —  Public  atUhority  —  Public 
Authorities  Protection  Act,  1893  (56  &  57  Vict.  c.  61), 
0.  1. — Aji  action  was  brought  against  a  public 
authority  to  restrain  it  from  mfringing  a  patent  by 
the  use  of  electric  meters.  The  public  authority 
used  the  meters  under  powers  conferred  on  it  by  a 
provisional  order  duly  confirmed  by  Act  of  Parlia- 
ment. The  action  was  disoussed  with  costs.  Upon 
summons  to  review  taxation. 

Held,  that  the  public  authority  was  entitled  to 
costs  as  between  s^citor  and  dent  under  section  1 
of  the  Public  Authorities  Protection  Act,  1893.— 
Ohambeblain  v.  Bbadfobd  Oobfobation,  Ch,D. 
Kekewich,J.;  83  L.  T.  618. 

15.  Costs— Taxation  —  Public  authority,  action 
against — Discretion  to  deprive  successful  defendants  of 
costs— R  8.  C,  ord.  65,  r.  I— Public  Authorities 
Protection  Act,  1893  (56  &  57  Vict.  c.  61),  s.  1  (6).— 
The  Public  Authorities  Protection  Act,  1893,  s.  1 
ijb),  which  provides  that,  wherever  in  an  action 
within  the  Act  a  judgment  is  obtained  by  the 
defendant,  it  shall  carry  costs  to  be  taxed  as  between 
solicitor  and  client,  does  not  take  awav  the  dis- 
cretion given  to  the  judge  at  the  trial  by  ord.  65, 
r.  1,  to  deprive  the  successful  defendant  of  costs 
for  gocNl  cause. 

So  hdd,  affirming  the  judgment  of  Lord  Bussdl 
of  Eillowen,  0.J. 

What  constitutes  *'good  cause"  within  ord.  65, 
r.  1,  discusMd.— BosTOOK  v.  Bamset  XJbban  Dib- 
TBIOT  OOUNOIL,  C.A.\  [1900]  2  Q.  B.  616;  83 
L.  T.  358. 

16.  Costs— Taxation— Shofihandr-writer^s  notes- 
Time  for  application  for — Power  of  court  to  vary  its 
own  order. — ^The  ordinary  order  of  judgment  with 
costs  does  not  iodude  the  costs  of  a  transcript  of 
the  shorthand-writer's  notes.  Such  costs  must  be 
applied  for  at  the  hearing.  Where  an  order  has 
been  made  for  judgment  with  costs,  and  that  order 
has  been  drawn  up,  the  court  has  no  power  to  alter 
its  decree  by  subsequently  allowing  special  costs. — 
"TUBBET  CouBT,"  Thb,  P.D.  A  Ad.D.\  84  L.  T. 
331. 

17.  Costs— Taxation— Special  fee  to  counsel— Dis'- 
aUowanoe,—A  **  special "  fee  to  leading  counsd  was 
diudlowed  on  taxation  as  between  party  and  party, 
although,  owing  to  previous  retainer  by  other 
parties,  the  services  of  a  leader  practisins  in  the 
particular  court  could  not  be  obtamed  by  the  party 
whose  costs  formed  the  subject  of  taxation. — 
Pabson  v.  Pabson,  Ch.D.  Joyce,  J. ;  [1901]  2  Oh.  176 ; 
70  L.  J.  Oh.  563 ;  84  L.  T.  709. 

18.  Discovery— Affidavit  of  documents— Further 
affidavits— E.  8.  C,  ord.  31,  r.  19a  (3).— To  justify  an 
applioation  for  discovery  of  documents  under  rule 
I9a  (3)  of  order  31,  the  party  making  the  application 
must  in  his  affidavit  name  and  specify,  so  tnat  they 
can  be  identified,  the  particular  documents  of 
which  he  desires  discovery. 

It  is  not  sufficient  to  make  a  general  affidavit 
based  on  a  priori  reasoning  that  certain  classes  of 
documents  must  be  in  his  opponent's  possession  or 
power. 

The  diBoowy  sought  must  be  of  a  spedes,  not  a 
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gwius.— Whiti  r.  Spapfobd,  C.A.  ;  [1901]  2  K.  B. 
241 ;  70  I*.  J.  K.  B.  658;  84  L.  T.  574. 

19  Discovery — Privilege — CommunicaiionB  between 
solicitor  and  client—**  Evasion'*  of  staiute—Frodwtion 
of  documents. — An  information  against  execators 
olaimed  duties  under  a  colonial  statute,  alleging 
that  the  defendants'  testator  had  some  time  before 
his  death  executed  voluntary  conyeyances  of 
colonial  property  ''with  intent  to  evade  the  paj- 
ment  of  duty"  under  the  statute.  One  of  the 
defendants,  a  member  of  the  firm  of  solicitors 
whom  the  testator  had  instructed  to  prepare  the 
oony^ances,  was  ordered  to  produce  the  notes  and 
records  of  these  inatructions,  but  objected  to  do  so 
on  the  ground  that  th**y  were  priviltged  oom- 
muoications  between  solicitor  ana  client  for  the 
purpose  of  obtaining  advice. 

Held,  first,  that  the  privilege  was  not  lost  by 
death  of  the  testator ;  and  secondly,  that  the  word 
"evade"  was  ambiguous  and  capable  of  two 
meanings,  one  a  perfectly  innocent  one,  and  that, 
without  expressing  any  opinion  as  to  the  meaning 
in  which  it  was  used  in  the  statute,  there  was  no 
proof  or  even  allegation  of  any  fraud  or  illegality 
to  displace  the  privilege. 

The  decision  of  the  Court  of  Appeal  (  [1900]  2 
Q.  B.  163)  reversed.— BuLLiVAirr  v,  Attoknet- 
Okkbral FOR  ViCTOEiA.  H.L.I  [1901]  A.  0.196; 
70  L.  J.  K.  B.  645;  84  L.  T.  737. 

20.  Evidence  —  Interlocutory  affidavits— Hearsay 
evidence— Grounds  of  **  information  and  hdief"— 
Omission  to  state  such  grounds— Costs— Rules  of  the 
Supreme  Court,  1883,  ord.  38,  r.  3.— Interlocutory 
afiidavits  containing  statements  of  the  deponent's 
"  information  and  belief "  must  In  all  cases  state 
the  sources  of  such  "information  and  belief," in 
accordance  with  the  provisions  of  ord.  38,  r.  3, 
otherwise  they  will  be  regarded  by  the  court  as 
inadmissible  as  evidence,  and  the  cost  of  their 
preparation,  so  far  as  relates  to  such  statements, 
must  be  borne  by  the  party  responiible  for  them. — 
YoTJKG  MANTTPAcrruRiwa  Co.,  Be,  C.A.,  115 ;  [1900] 
2  Oh.  753 ;  83  L.  T.  418. 

21.  Evidence— Presumption— Fait  chUd-hearing— 
Widow. — The  practice  of  the  court  in  the  oaie  of 
spinsters  as  to  the  presumption  of  a  woman  being 
past  the  age  of  cmld-bearing  was  adopted  in  the 
case  of  a  widow  who  had  had  a  son,  but  who  had 
subsequently  lived  many  years  as  a  married  woman 
without  f  nrtber  children. 

A  widow,  aged  fifty-six  and  three  months,  who 
had  a  son  thirty -four  years  ago,  and  had  lived  as 
a  married  woman  twenty-tbree  years  subsequently 
without  further  children,  was  presumed  past  child- 
bearing.— White,  Kb.  WmTB  V.  Edmoih),  Ch.D. 
Buckley,  J.,  429;  [1901]  1  CH.  570;  70  L.  J.  Oh. 
300;  84L.  T.  199. 

22.  Injunction  —  Deceit — Action  of — Get-vp  — 
Passing  off—Evidence^ProlKibiliiy  by  deception — 
Intpection-View  by  judge— B.  8.  (7.,  1883,  ord.  50, 
r.  4. — In  an  action  for  deceit  brought  on  the 
ground  that  a  particular  article  used  by  the 
defendant  is  a  colourable  imitation  of  the  plaintiff's, 
the  conclusion  of  tiie  judge,  on  a  view  by  him  of 
the  two  articles — such  as  two  rival  omnibuses — 
under  the  Bules  of  the  Supreme  Court,  1883,  ord. 
50,  r.  4,  that  the  defenduirs  article  is  (»lculated  to 
deceive,  is  not  sufficient  by  itself  to  support  an 
injunction.  The  judge  must  be  satisfied  by 
independent  evidence  that  there  is  at  least  a 
reasonable  probability  of  deception. 

North  Cheshire  and  MancTvMier  Brewery  Co.  v. 
Manchester   Brewery    Co.,  [1899]  A.  0.  83,  con- 


sidered.—London  General  Omntbtts  Co,  r. 
Lavell,  C.A. ;  [1901]  1  Oh.  135;  70  I-  J.  Oh.  17; 
83  L.  T.  453. 

23.  Injunction^  Motion  by  defendant  be/ore  plead- 
ing —  Mandatory  interlocutory  injunction  againd 
plaintiff-^Order  to  deliver  up  possession  of  a  house,— 
A  defendant  may  before  delivering  a  ooanifircIaiiB 
apjj^ly  by  motion  for  an  injunction  against  the 
plaintiff  if  he  and  the  plaintiff  are  both  svdng  upon 
the  same  contract. 

An  interlocutory  injunction  was,  <m  the  defend- 
ant's motion,  granted  to  restrain  the  plaintiff  froa 
interfering  witii  or  disturbing  the  defendant  mhis 
possession  and  occupation  of  a  house. 

Spurgin  v.  White,  (1860)  2  Giff.  473,  foUowed.— 
OOLUSON  V.  Wabben.  C.A. ;  [1901]  1  Oh.  812 ;  70 
L.  J.  Oh.  382;  84  L.  T.  482. 

24.  Judgment  or  order — Correction  of  mistake- 
Certificate  of  taxing-master — Accidental  omisHon  «a 
bill  of  cosU—B.  8.  C,  1883,  ord.  28,  r.  11.— A 
plaintiff,  who  had  obtained  judgment  for  a  oertain 
sum  with  costs,  carried  in  his  bill  of  ooets  for 
taxation,  but  one  item  which  ought  to  have  been 
included  was  accidentally  omitted.  After  the 
taxing-master  had  given  his  certificate  the  mletahft 
was  difloovered. 

Held,  that  the  court  had  power  to  order  that  the 
item  should  be  referred  to  the  taxing-master,  and 
that  his  certificate  should  be  amended. — Chsssux 
V.  GoEDON,  C.A.,  309 ;  [1901]  1  Q.  B.  694 ;  70  L.  J. 
E.  B.  394 ;  84  L.  T.  137. 

25.  Particula/rs — Seasonable  ground  for  belief— 
Company — Director — Liability. — Where  in  an  a<itian 
for  oomi>ensation  under  the  Directors'  Tiahflity 
Act,  1890,  in  respect  of  alleged  false  statements  in 
a  prospectus,  the  defendant  pleads  that  he  had 
reasonable  grounds  for  believing  the  statements  to 
be  true,  he  may  be  ordered  to  give  particolars  of 
the  grounds  of  such  belief. — ^AucAH  v.  Opfxbt, 
C.A. ;  70  L.  J.  K.  B.  745;  84  L.  T.  825. 

26.  Parties — Mortgage — Action  for  foredaaure — 
Executrix  only  made  defendant — Rector  and  churek" 
wardens  residuary  legatees — Land  Transfer  Act^  1897 
(60  &  61  Vict.  c.  65},  s.  1,  subsection  1 ;  a.  2,  sub- 
section 1 — Ord.  16,  r.  8. — ^A  testator  after  making 
certain  bequests,  gave  to  his  wife  an  estate  for  life 
(determinable  on  certain  events)  in  the  residiie  of 
his  estate,  with  remainder  over  to  the  rector  and 
churchwardens  of  W.  0.  Ohurch.  The  estate  of 
the  testator  was,  however,  mortgaged  to  the  extent 
of  £30,000. 

In  a  foreclosure  action  by  the  mortgagee  against 
the  wife,  the  sole  legal  representative  of  the 
testator,  the  wife  entered  an  appearance  bat 
delivered  no  defence. 

On  amotion  for  judgment  it  was  ordered  that 
the  rector  and  churchwardens  of  W.  0.  Ohnrdh  be 
made  parties  to  the  action. — ^Watts  v.  IjANB, 
Ch.D.  Joyce,  J.;  84  L.  T.  144. 

27.  Parties — Representative  action — Action  on  behalf 
of  a  dass  of  tJie  puUic — Joinder  of  plaintiffs — Joinder 
of  several  causes  of  action — R.  8.  <7.,  ord.  16,  rr.  1, 
9. — Ord.  16,  r.  9,  which  provides  for  persons  suing 
or  being  sued  as  representing  a  dass,  is  not  con- 
fined to  persons  who  nave  or  daim  some  beneficial 
proprietary  right  which  they  are  asserting  or 
defendiog.  To  justify  a  person  suing  in  a  repre- 
sentative character  it  is  enough  that  he  has  a 
common  interest  with  those  whom  he  dahns  to 
represent. 

Several  plaintiffs  sued  on  bdialf  of  themsdves 
and  all  others  the  srowen  of  froit,  flowecs, 
vegetables,  roots  and  herbs,  within  the 
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of  the  Govent  Garden  Market  Aot,  1828,  to  enforce 
▼ariouB  preferential  rights  to  stands  in  the  market, 
whioh  they  alleged  to  have  been  given  to  the  class 
of  erowers  by  the  Act  The  defendant  was  the 
lord  of  the  market. 

Held,  that  without  prejudging  the  oonstruotion 
of  the  Act  the  plaintiffs  had  an  interest  in  common, 
and  that  the  defendant  was  not  entitled  to  have  the 
action  stayed  either  on  the  ground  that  the 
plaintiffii  had  no  beneficial  proprietary  right,  or 
that  the  joinder  of  plaintifiEs  claiming  separate  and 
different  rights  under  the  Act,  both  personally  and 
as  representing  a  class,  would  embarrass  or  delay 
thetriaL 

Decision  of  Court  of  Appeal  (  [1899]  1  Oh.  494} 
affirmed  by  Lords  Haonaghten,  Morris  and 
Sjllamn,  and  Shand,  the  Earl  of  Halsbury,  L.O., 
and  Lord  Brampton  dissenting.  Temperton  y. 
BuBBeU,  [1893]  1  Q.  B.  435,  reflected  on. 

QuoBre,  whether  it  was  necessary  to  join  the 
Attomey-Gteneral  as  a  defendant.  —  Bbdpobb 
(DuKB  OF)  V.  Ellis,  H.L.;  [1901]  A.  0.  1:  70 
L.J.  Oh.  102;  83  L.  T.  686. 

28.  Pauper— Suing  in  iormk  pauperis — Assigning 
officicU  solicitor  to  assist  pauper— Ord.  16,  r.  26.— The 
official  solicitor  of  the  court  ought  not,  except  in 
spedal  circumstances,  to  be  assigned  to  assist  a 
litigant  suine  or  defendimg  in  formd  pauperis,— 
MoTJTRiB  v.  MiTCHSLL,  C.il.,  274 ;  [1901]  1  Q.  B. 
696;  L.  J.  K.  B.  401 ;  84  L.  T.  187. 

29.  Payment  out—Estaie  duty— Fund  in  court — 
Tenant  for  life— Finance  Act,  1900  (62  &  63  Vict,  c 
7),  s.  11. — ^When  payment  out  of  court  is  authorized 
of  funds  in  which  one  of  the  petitioners  had  a  life 
interest  now  released,  the  practice  of  the  court  is  to 
retain  a  sufficient  sum  of  money  to  satisfy  the 
amount  of  estate  duty  payable  in  the  event  of  the 
death  of  the  tenant  for  lii «  within  twelve  months  of 
the  date  of  the  release.— Taylob  v,  PoiroiA,  Ch.D. 
CozenS'Hardy,  J.,  596. 

30.  Payment  out — Fund  in  court — Payment  to 
wrong  parties-^Stop  order — Liability  of  Treasury  to 
replace  fund— Default  of  P(»ymaeter'Oeneral — Court 
of  Chancery  {Funds)  Act,  1872  (35  &  36  Vict.  c.  44), 
«.  5. — <<  All "  the  property  of  a  bankrupt  was  by  an 
agreement— eonfirmed  bv  an  order  of  the  court- 
Tested  in  a  company,  and  the  bankruptcy  annulled. 
The  agreement  contained  a  list  of  tue  bankrupt's 
properties,  which  did  not,  however,  include  a  fund 
in  court  to  which  the  bankrupt,  uoknown  to  any  of 
the  parties  to  the  agreement  or  their  solicitors, 
was  then  absolutely  entitled.  The  late  bankrupt 
subsequently  obtained  an  order  of  the  court  for 

gayment  out  to  him  of  the  fund  upon  affidavits  that 
e  had  not  encumbered.  No  stop  order  was  ever 
obtained  against  the  fund.  The  same  solicitor  acted 
for  the  bankrupt  in  both  matters.  Upon  petition 
by  the  compan^r  claiming  the  fund  and  asking  that 
the  Treasury  might  be  craered  to  replace  it, 

Heldy  (1)  that  the  agreement  and  vesting  order 
vested  the  fund  in  the  company,  and  that  uie  late 
bankrupt  and  his  solicitor  were  severally  liable  to 
pay  the  amount  of  the  fund  to  the  company ;  (2) 
on  the  authority  of  an  unreported  case  of  Jones  v. 
Jones,  that  the  Pavmaster-Qeneral  had  not  been 
«  guilty  of  default "  within  section  5  of  the  Oourt  of 
Ohancery  (Funds)  Act,  1872,  with  respect  to  the 
payment  out,  and  that  the  Treasury  were  not, 
therefore,  bound  to  replace  it. — ^Bath  v.  Bath, 
Ch.D.  Kekewich,  J.,  341;  [1901]  1  Oh.  460;  70 
L.  J.  Oh.  270;  84  L.  T.  107. 

31.  Striking  out  defences—Frivolous  and  vexatious 
'^Ahue  of  process  ofoour^—Admiseions  in  corresponds 


ence— Judgment  for  plaintiff— B.  S,  C,  1883,  ord.  25, 
r.  4;  or<L  32,  r.  6. — lu  an  action  for  specific 
performance  of  an  agreement  to  purchase  leasehold 
property,  the  court,  upon  the  pleadings  and 
correspondence,  having  come  to  the  conclusion 
that  the  defence  was  a  dishonest  one,  and  put  in 
for  the  purpose  of  gaining  time,  ordered  it  to  be 
struck  out  under  ord.  25,  r.  4,  and  gave  immediate 
judgment  for  the  plaintiffs.  —  Mackbllab  v. 
flOBNSEY,  Ch,D.  Buckley,  J.,  301. 

32.  Transfer — Crown^Prerogaiive  of— Action  by 
AUomey-GmeraX-Belator-Choice  of  tribunal.— The 
fiat  of  the  Attomey-Gteoeral  merely  authorizes  the 
relator  to  proceed  with  a  matter  involvjug  public 
interests,  but  does  not  clothe  him  with  any  preroga- 
tive of  the  Orown.  Nor  is  it  the  practice  of  the 
Attorney-General,  on  issuing  his  fiat,  to  exercise 
any  disoretion  as  to  the  tribunal  before  which  the 
action  should  be  tried. 

The  oourt  has,  therefore,  the  same  discretion  in 
dealing  with  an  application  for  chinge  of  tribunal 
as  if  the  tribunal  had  been  elected  by  the  relator 
suing  as  plaintiff. 

Decision  of  Kekewich,  J.  {ante,  p.  152).  reversed.— 
ATTORinEY-GENSaAL  V,  WiLSON,  CA.,  195;  70 
L.  J.  Oh.  234;  83  L.  T.  646. 

33.  Trial — New  trial — Appeal  to  House  of  Lords 
— Competency — Supreme  Court  of  Judicature  Act, 
1881  (44  &  45  Vict.  e.  68),  s.  d.—Bj  section  9  of  the 
Supreme  Oourt  of  Judicature  Act,  1881  (44  &  45 
Yict  c.  68),  ''  ...  The  decision  of  the  Oourt 
of  Appeal  on  any  question  arising  under  the  Acts 
relatmg  to  divorce  and  matrimonial  causes,  .  .  . 
shall  be  final  except  where  the  decision  either  is 
upon  the  grant  or  refusal  of  a  decree  on  a  petition 
for  dissolution  or  nullity  of  marriage,  •  •  •  or 
is  upon  a  question  of  law  on  which  the  Oourt  of 
Appeal  g^ve  leave  to  appeal,  and,  save  as  aforesaid, 
no  appeal  shall  lie  to  the  House  of  Lords  under  the 
said  Acts." 

Where  the  Divorce  Oourt  has  granted  a  decree 
niei  after  a  trial  before  a  jury,  and  the  Oourt  of 
Appeal  has  ordered  a  new  trial,  an  appeal  lies  to 
the  House  of  Lords  againit  the  order  granting  a 
new  trial— Btjtchabt  v.  Butohakt,  H.L.  ;  [1901] 
A.  0.  276 ;  70  L.  J.  P.  29 ;  84  L.  T.  209> 

34.  Writ — Solicitor — Undertaking  to  enter  appear^ 
ance— Duration  of  undertaking— B,  S.  C,  ord.  8,  r.  1 ; 
crd.  9,  r.  1. — ^The  solicitors  of  a  defendant,  with  the 
defendant's  authoiity,  upon  the  issue  of  a  writ  of 
summons  gave  the  plaintiff  a  written  undertaking 
in  these  terms,  '*  We  acoept  service*'  (of  the  writ] 
''  for  the  defendant  and  will  enter  an  appearance  in 
due  course." 

Held,  that  such  an  undertaking  continued  bind- 
ing on  tiie  defendant  and  his  solicitors  even  after 
the  lapse  of  more  than  twelve  months  from  the 
date  of  issue  of  the  writ,  and  could  be  enforced  by 
attachment  of  thA  defendant's  solicitors. 

Judgment  of  Farwell,  J.  {ante,  p.  199),  affirmed. 
— Kkely,  Bl,  a^.,  211;  [1901]  1  Oh.  467;  70 
L.  J.  Ob.  189 ;  83  L.  T.  699. 

See  also  Administration,  3 ;  Bankruptcy,  22-24 ; 
Oompany,30 ;  Divorce.  4-18 ;  Landlord  and  Tenant, 
11 ;  Land  Olauses  Acts,  7 ;  Lunacy,  3;  Market. 

PBESOBIPTION.— See  Easement,  3, 4,  7 ;  Indosure ; 
Light;  Vendor  and  Purchaser,  4. 

PBINOIPAL   and  AGENT:— 

1.  Authority— Power  of  attorney— Construction— 
Oeneral  power  to  borrow-^Money  applied  by  agent  for 
his  own  purposes— Acceptance  of  biUs  "  per  pro  "— 
Action  for  money  had  and  received— Applicaticn  of 
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^uttahle  pHncipUa^BaU  of  Exchange  Act,  1882  (46 
&  46  Vict.  c.  61),  9.  25.— A  power  of  attorney  which 
ttathorizes  the  agent  in  Bxigland  of  an  Aostralian 
firm  to  purchaee  Roods  in  oonnecUon  with  the 
busineas  oarried  on  by  the  principal,  and  either  for 
cash  or  on  credit,  and,  "  where  necessary,  in  con- 
nection with  any  purchases  made  on  my  behalf  as 
aforesaid  or  in  connection  with  my  said  business  to 
nwke,  draw,  sign,  accept,  or  indorse  any  bill  or  bills 
of  exchange  •  .  •  and  to  sign  my  name,  or  my 
said  trading  name,  to  any  dheqnei  or  orders  for  the 
payment  of  money  on  my  banking  account  in 
London,  England,"  does  not  confer  a  general 
borrowing  power  on  the  agent. 

Money  borrowed  by  such  agent  under  the  power 
from  a  lender  who  is  fixed  with  notice  of  the  con- 
tents of  the  power  of  attorney,  and  secured  by  bills 
of  exchange  accepted  by  him  in  the  name  of  his 
principal  and  paid  into  tiie  London  banking  account 
of  the  firm,  and  then  drawn  out  by  the  agent  and 
applied  for  his  own  purposes,  cannot  be  recovered 
in  an  action  for  money  had  and  received  to  tiie  use 
of  the  lender  in  the  absence  of  proof  by  the  lender 
that  the  principal  knew,  or  had  the  means  of  know- 
ledse,  that  the  money,  whilst  it  remained  on  th^ 
banking  account,  was  the  money  of  the  lender,  and 
not  of  the  agent,  or  else  that  the  principal  had  the 
benefit  of  it.  *-        ±— 

Mo8e$  ▼.  Mac/erlan,  2  Burr.  1006,  and  Mareh  v. 
Keating,  1  Bing.  N.  0.  198,  discussed  and  applied. 
— Jacobs  v.Moeris.  Ch,D.  Farwell,  J.,  366 :  [19011 
1  Ch.  261 ;  70  L.  J.  Ch.  183 ;  84  L.  T.  112. 

2.  Commieeion— 'House  ageivtSpecial  bargain  as  to 
commiaeion — Purchaser  procured— Default  of  pur- 
chaser—Furchcue  not  completed.— The  owner  of 
certain  houses,  who  was  desirous  of  lelliog,  made 
an  agreement  with  an  agent  in  the  fdlowing 
terms :  "  I  agree  to  accept  a  sum  of  £1,160  for  the 
above  property,  and  you  are  to  be  at  liberty  to 
receive  anything  over  and  above  that  as  a  com- 
mission, it  beinff  understood  that  I  am  to  receive 
the  full  sum  of  £1,160  without  deduction.'* 

The  agent  found  a  purchaser  who  entered  into  a 
contract  to  purchase  for  £1,260,  but  the  purchase 
was  never  completed  owiog  to  the  default  of  the 
purchaser. 

Held  (reversing  the  judgment  of  the  Queen's 
Bench  Division),  that  the  agent  was  not  entitled  to 
recoyer  commission  under  the  agreement. — Bbale 
v.  Bond,  C.A.  ;  84  L.  T.  313. 

3.  Fraud  of  agent— Sale  of  goods— Conduct  of 
principal  enablina  agent  to  commit  the  fraud— 
Estoppel.— Ttte  plaintiffs,  who  were  timber  mer- 
chants, imported  timber  which  they  warehoused  at 
the^  docks.  The  timber,  when  sold  by  them,  was 
delivered  to  purchasers  by  means  of  delivery  orders 
addressed  ly  the  plaintiffs  to  the  dock  company. 
The  plaintiffs  gave  their  confidential  derk  authority 
to  »ign  delivery  orders  for  the  purpose  of  carrying 
through  sales,  and  gave  the  d<Msk  company  notice 
to  honour  delivery  orders  signed  by  him.  The 
derk,  by  means  of  delivery  orders,  signed  by  him 
in  fraud  of  the  plaintiffs,  had  certain  timber  at  the 
docks  transferred  into  a  fictitious  name,  and  then 
sold  the  timber  in  this  fictitious  name  to  the 
defendants,  who  acted  bond  fide  in  the  transaction, 
and  he  converted  the  purchase-money  to  his  own  use. 
In  a  common  law  action  agaiost  the  defendants  to 
recover  damages  for  the  conversion  of  the  timber, 

Hdd,  Stirliog,  L. J.,  dissenting,  that  the  plaintiffs 
had  by  their  conduct  in  giving  their  derk  authority 
to  siffn  delivery  orders  enabM  him  to  commit  the 
fraud,  and  that  therefore  tiie  loss  must  fall  upon 
them.— Paequhabson  v.  King,  (7.-4.,  673. 


4.  Power  of  attorney — Transfer  of  stock — For^ 
'  signature — Implied  authority — Stockbroker — Liability 
— Indemnity.  —  A  stodcbrokco:  who  execatae  a 
transfer  of  stock  as  attorney  under  a  power  im- 
pliedly warrants  that  he  is  the  duly  aathorized 
agent  of  the  stockholder.  If  this  is  a  misstatement 
of  fact,  even  though  honestly  made  in  ignoranoe 
of  the  true  state  of  facts — as,  for  instance,  if  a 
signature  on  the  power  has  been  forged  without 
the  knowledge  of  the  stockbroker — ^he  ia  never- 
thdess  liable  for  any  loss  thereby  ocoaaioiiBd. — 
Olivbb  v.  Bank  op  England,  ChD.  Kekewich,  J., 
391 ;  [1901]  1  Oh.  662 ;  70  L.  J.  Oh.  377;  84  L.  T. 
263. 

6.  Secret  commission — Bribe — Action  agauut  briber 
— Money  had  and  received — Amount  reooverahUn — 
The  ascertained  amount  of  bribes  given  by  a 
vendor  to  the  buying  agent  of  a  purchaser  may  be 
recovered  by  the  purchaser  from  the  vendor  as 
money  had  and  recdved. 

The  court  will  not  inquire  into  the  motive  of  tba 
vendor  in  giving  the  bribe,  and  there  is  an  irre- 
buttable presumption  that  the  agent  was  inftoenoed 
by  the  bribe. 

SemhJfi  also,  that  as  between  vendor  and  pur- 
chaser, the  true  price  of  the  thing  purdiased  is  less 
than  the  amount  charged  by  the  amount  of  tiie 
bribe.— HoYBNDEN  V.  MUiLHOFF,  C.A. ;  83  L.  T.  41. 

6.  Warranty  of  authority — Misr^presentatum  of 
fact — Liability  of  supposed  agent. — An  agreement 
was  signed  by  the  plamtiff  and  L  L.  signed  "  far 
self  and  wife  and  Dr.  0«"  He  had  not  in  fact 
authority  from  his  wife  or  Dr.  0.  He  believed  and 
represented  that  he  had  his  w^'s  authority.  He 
stated,  and  the  plaintiff  knew,  that  he  had  not  Dr. 
O.'s  authority.  In  an  action  by  the  plaintiff  against 
L.  to  be  indemnified  by  him  for  the  non-oonoanenoe 
of  his  wife  and  Dr.  0., 

Hdd,  that  L.  had  warranted  his  authority  to  sign 
for  his  wife,  but  not  for  Dr.  0.,  and  that  he  was» 
therefore,  liable  in  damages  to  the  plaintiff  in 
respect  of  the  former,  but  not  of  the  latter,  signa- 
ture. 

Smout  V.  Zlbery,  10  M.  &  W.  1,  taken  to  be  over- 
ruled by  Collen  v.  Wright,  6  W.  B.  123,  8  BU.  &  BL 
647.— Hai^OT  v.  Lkns,  C%.2>.  Kehewich,  J.,  214; 
[1901]  1  Oh.  344;  70  L.  J.  Oh.  126;  83  L.  T.  702. 

See  also  Banker,  3 ;  Gaming,  4 ;  Stodc  Krchange, 
2,3. 

PROBATE  :— 

1.  Administration — Application  to  pass  over  the 
widow  of  the  deceased — Sufficient  cause. — ^The  ooart 
will  not  exercise  its  discretion,  given  by  21  Hen.  8, 
c.  6,  s.  3,  to  pass  over  the  iRddow  of  the  deceased 
and  grant  administration  to  the  next-of-kin,  uidess 
a  very  strong  case  of  unfitness  is  made  out  agaimit 
her.— Cory,  In  Goods  of,  P.2>.  <fe  Ad.D.;  84 
L.  T.  270. 

2.  Administration — Death  of  husband  intestate  and 
vntJiOut  issue — Letters  of  administration  not  taken  otU 
by  widow — Intestate^ s  estate  of  leas  value  than  £500— 
Death  of  widow  intestate  —  Intestates*  Estates  Ad, 
1890  (63  &  64  Vict.  c.  29),  s.  I— Court  of  Probate 
Act.  1857  (20  &  21  Vict.  c.  77),  s.  73.— A  widow 
died  intestate,  without  taking  out  letters  d 
administration  to  her  deceased  husband's  estate, 
which  was  of  the  net  value  of  less  than  £600.  The 
husband  having  died  without  issue,  the  wh<deof 
hit  estate  bdonged  abeolutdv  and  exdusiwty  to 
his  widow  under  section  1  of  the  Intestates'  Estates 
Act,  1890. 

Hdd,  that  letters  of  administratioii  would  be 
granted  to  the  administratxix  of  the  widow  without 
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dtiiig  the  Dezt-of-kln. — Gbexn,    In  Goods   of, 
-P.l>.  A  ^d.i>.;  84  L.T.  61. 

3.  Adminiitraiion^'Omnt  to  per9(m  without  interest 
in  the  estate  —  Benunciation  of  next-of-kin  solely 
et^tled  in  distribution, — The  oourt  granted  ad- 
mimfltration  to  a  person  who  had  no  interest  in 
the  estate  of  an  intestate,  where  the  only  next-of- 
kin,  the  sole  person  entitled  in  distribution,  had 
renonnoed  the  right  to  the  grant. 

In  the  Goods  €f  Johnson,  (1862)  2  Sw.  &  Tr.  695, 
followed.— TBioa,  Ik  Goods  of,  F,D.  A  Ad.D. ; 
[1901]  P.  42, 

4.  Administration — Heir-at-law  not  cited — Probate 
Act,  1867  (20  &  21  Vict.  c.  77).  s.  IS^Land  Transfer 
Act,  1897  (60  &  61  Vict.  c.  66),  s.  2,  sub-section  4.— 
Notwithstanding  the  provisions  of  section  2,  sub- 
section 4,  of  the  Land  Transfer  Act,  1897,  and  the 
fact  that  the  heir-at-law  of  an  intestate  had  not 
been  dted,  the  oonrt  mnted  administration  under 
section  73  of  the  Probate  Act,  1867,  to  one  of  the 
next-of-kin,  the  heir-at-law  being  abroad  and  his 
address  being  unknown.— Blenxinsop,  In  Goods 
OF,  F,D.  A  Ad  J).,  336. 

6.  Administrationr-Husband  and  wife — Ck>m- 
morientes— ^orm  of  oath  to  lead  grants  of  adminis- 
tration. — ^Where  a  husband  and  wife  with  all  their 
children  were  said  to  have  perished  in  a  massacre, 
the  court,  upon  affidavits  that  they  were  believed 
to  have  died  intestate  and  unixuured,  granted 
letters  of  administration  to  the  respective  next-of- 
kin  of  the  husband  and  wife;  and,  further  gave 
leave  to  vary  the  usual  form  of  oath  to  lead 
the  grants,  by  allowing  the  administrator  and 
admmistratrix  to  swear  that  the  husband  and 
wife  perished  at  the  same  time  (named),  and  that, 
after  due  inquiries,  there  was  no  reason  to  believe 
that  either  survived  the  other. — ^Bktnon,  In  Goods 
OF,  F.D.  &  Ad.D. ;  [1901]  P.  141 ;  70  L.  J.  P. 
31 ;  84  L.  T.  271. 

6.  Administration — Intestacy — Benunciationbynext- 
of'kin—Prohate  Act,  1857  (20  &  21  Vict.  c.  77),  s.  73— 
Grant  needed  to  complete  title  to  leaseholds — "  Special 
circumstances  " — Grant  to  more  remote  of  kin  {brother) 
refuBed.—TJnder  an  intestacy,  the  sole  property  to 
which  the  deceased  was  entitled  consisted  of  a  one- 
third  undivided  share  in  certain  leasdiolds  under 
the  will  of  her  grandfather,  of  whose  estate 
the  deceased's  brother  (the  present  applicant) 
was  administrator  de  bonis  non  and  ninoself 
entitied  to  another  one-third  undivided  share. 
The  sole  next-of-kin  renounced,  and  the  husband 
of  a  deceased  next-of-kin  also  renounced,  and 
expreisly  consented  to  the  brother  taking  a  grant, 
wMoh  was  required  in  order  to  complete  the  title 
on  sale  of  the  leaseholds  in  question. 

Held,  that  no  **  special  droumstanoes  '*  had  been 
shown  for  invoking  the  aid  of  section  73,  and  that 
the  application  by  the  brother  for  administration 
must  be  refused. — Bbothebton,  In  Goods  of, 
FJ).  &  Ad.D. ;  [1901]  P.  139  ;  70  L.  J.  P.  33 ;  84 
L.  T.  330, 

7.  Administration^Intestacy — Besedling — ColonicU 
grant. — Where  the  executors  of  a  will,  tmder 
which  a  legacy  of  £250  was  payable  to  the 
"personal  representatives*'  of  the  testator's 
brother,  who  died  intestate  domiciled  in  one  of  the 
Australian  colonies  leaving  no  estate  in  this 
country,  insisted  on  the  re-sealing  here  of  a 
grant  of  letters  of  administration  wluch  the 
brother's  widow  had  obtained  in  the  colony. 

The  court  allowed  the  grant  to  be  re-sealed. — 
Sandebs,  In  Goods  of,  F,D.  <t  Ad.D,\  ri900] 
P.  292;  83L.T.  716.  ^ 


8.  Administration  —  Sureties  dispensed  with  — 
Frobate  Act,  1857  (20  &  21  Vict,  c  77),  s.  81.— In  a 
case  of  an  estate  where  all  the  debts  had  been  paid, 
and  the  persons  applying  for  administration  were 
entitled,  as  the  duly  constituted  legal  personal 
representatives  in  two  other  estates,  to  receive  the 
whole  of  the  residue,  the  court  din>en8ed  with 
sureties  and  directed  that  the  bond  of  the  applicants 
alone  should  be  accepted.— Paton,  In  Goods  of, 
F.D.  db  Ad.D.;  [1901]  P.  188;  70  L.  J.  P.  49; 
84  L.  T.  670. 

9.  Practice — Adminietratixm  bond  —  Oreditor"^ 
Bight  to  retain — Not  **  unduly  "  preferring. — Qucere, 
whether  a  creditor,  having  g^ven  an  administration 
bond  to  administer  the  estate  rateably,  is  not  bound 
not  to  prefer  his  own  debt,  despite  the  decision  of 
Bomer,  J.,  in  Davies  v.  Parry,  47  W.  B.  429, 
[1899]  1  Oh.  602.— Belham,  In  Goods  of, 
BiOHASDBS  V.  Yatbs,  F.D.  &  Ad.D.,  448 ;  84  L.  T. 
300. 

10.  Practice— Administration — WUl — Citation  of 
parties  interested — No  appearance — Practice. — ^When 
the  parties  who  are  interested  under  an  alleged  will 
have  been  dted  to  appear  and  {oopound  it^  and, 
after  being  personalnr  served  with  the  citation, 
have  neither  appeared  nor  propounded  the  alleged 
will,  the  court  will  grant  administration  as  to  an 
intestate.— BooTLB,  In.Goods  of,  F.D.  &  Ad.D. ; 
84  L.  T.  570. 

11.  Fradios—AdministTaUon  with  will  annexed — 
Testatrix  deserted  by  her  husband — Grant  to  daughter 
—Husband  not  cited— Probate  Act,  1867  (20  &  21  Vict, 
c,  77),  8.  73.— The  court  passed  over  the  husband  of 
a  testatrix  without  citation,  and  granted  administra- 
tion with  the  will  annexed  to  her  daughter  where 
it  appeared  that  the  husband  of  the  testatrix  had 
left  her  many  years  before  her  death,  and  had  never 
since  been  heard  of,  the  daughter  swearing  that  she 
believed  herself  to  be  the  sole  next-of-kin.— Bybnb, 
In  Goods  of,  P.D.  A  Ad.D. ;  84  L.  T.  570. 

12.  Practice— WUl— Clerical  error— Bectification— 
Befusal  to  insert  another  toorcJ.— Upon  an  application 
to  rectify  a  clerical  error  in  the  residuary  oUuse  of 
a  will, 

Held,  that  words  might  be  struck  out,  but  that 
no  fredi  word  could  be  inserted.— Sohott,  In 
Goods  of,  P.D.  <fc  Ad.D. ;  [1901]  P.  190;  70  L.  J. 
P.  46 ;  84  L.  T.  571. 

13.  Will— Acknowledgment— Discrepancy  between 
attestation  dause  and  affidavit  of  attesting  witness- 
No  evidence  of  any  writing  on  first  page  at  time  of 
execution, — In  the  case  of  a  holograph  will,  the 
whole  operative  portion  of  which  was  written  on 
the  first  page  of  a  sheet  of  paper,  the  attestation 
dause  containing  the  signature  of  the  testator  was 
written  on  the  second  page  and  stated  that  the  will 
was  *'  signed"  by  the  testator  in  the  presence  of  the 
witnesses.  An  sffidavit,  made  by  one  witness  only, 
stated  that  they  did  not  see  the  first  page  at  all,  and 
set  forth  facts  pointing  to  acknowledgment  only  in 
thepresence  of  the  witnesses. 

ELdd,  that  the  will  was  entitied  to  probate  with- 
out notice  to  the  next-of-kin.— Moore,  In  Goods 
OF,  RD.  d  Ad.D. ;  [1901]  P.  44;  70  L.  J.  P.  16; 
84  L.  T.  60. 

14.  WiU— Cancellation— Mistake  of  testator  as  to 
effect  of  an  earlier  settlement.— A  testator,  ou  the 
execution  of  a  will  in  1896,  caused  a  will  of  1882  to 
be  cancelled  under  the  erroneous  belief  that  funds 
comprised  in  a  settlement  of  1855  would,  in  the 
absence  of  certain  provisions  in  the  will  of  1882,  he 
divided  equally  amongst  the  diildren  of  his  first 
maniage.    In  1896  he  executed  a  fredi  will,  and 
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revdkBd  the  will  of  1895,  and  kter  in  1896  he 
ezecated  two  codicils,  but  the  settled  funds  were 
not  mentioned  in  any  of  the  documents  of  1896. 

In  a  suit  by  the  executors  propounding  tiie  will 
and  codidls  of  1896  together  with  the  will  of  1882. 

Held,  that  the  will  of  1882  was,  in  law,  a  valid 
and  subsisting  testamentary  document,  and  that  it 
should  be  included  with  the  three  doouments  of 
1896  in  the  probate.— Stahfoed  v.  Whitb,  P,D,  <& 
Ad  D. ;  [1901]  P.  46 ;  70  L.  J.  P.  9  ;  84  L.  T.  269. 

15.  Will — Codicil — Tncoruiatency  of  doeumenta — 
Intention  ^Consent — Whon  there  are  two  inconsis- 
tent testamentary  documents,  and  the  court  is 
satisfied  that  the  second  document,  though  pur- 
porting to  be  a  last  will  and  testament,  was  onlv 
mtended  to  operate  as  a  oodidl  of  the  former  will, 
and  there  is  no  objection  raised  on  the  part  of  other 
parties  interested,  probate  will  be  mnted  of  both 
doouments,  the  second  being  considered  to  be  a 
codicil  only, — Sttmicebs,  In  Qoodb  of,  P.D.  dk 
Ad.D.;  84L.  T.  271. 

16.  Will—Lost  will—Dm/t—Frobate--TesUarix 
confined  in  a  lunatic  cuylum — Lunacy  Act,  1890 
(53  &  54  Vict.  c.  5),  «.  116,  eub-uction  1  («).— After 
making  her  will,  a  testatrix  became  of  unsound 
mind,  and  was  confined  in  a  lunatic  asylum*  The 
wUl  was  seen  after  the  date  of  the  removal  to  the 
asylum,  but  was  missing  after  the  death  of  the 
testatrix.  With  the  content  of  the  master  in  Lunacy 
and  of  the  receiver  of  the  deceased's  property,* 
appointed  under  the  Lunacy  Act  of  1890,  the  court 
granted  probate  of  the  draft  of  the  wiU  made  by 
Sie  testatrix  to  her  next-of-kin.^3BAin)Oxr,  Ik 
Goods  of,  P.D.  &  Ad.D. ;  84  L.  T.  330. 

17.  WUl — Nuncupative  will — VolunJUer  Boidier — 
Minor^WiUe  Act  (l  Vict.  c.  26),  «.  11—"  In  actual 
military  service.** ^-The  test  to  be  applied,  in  con- 
sidering whether  a  nuncupative  will  of  a  soldier  is 
entitled  to  probate  under  the  11th  section  of  the 
Wills  Act,  IS  whether,  before  the  will  was  made, 
some  step  has  under  orders  been  taken  by  the 
soldier  in  view  of  and  preparatory  to  joining  the 
forces  in  the  field. 

A  printer's  apprentice,  who  was  a  private  in  a 
volunteer  battalion  and  resided  with  his  father  in 
Ohichester,  sent  in  his  name  for  active  service  in  the 
war  then  being  waged  in  South  Africa,  was 
certified  as  fit  by  the  medical  inspector,  and, 
pursuant  to  an  order,  went  into  barracJcs  at 
Chichester,  and  while  there  made  his  will,  being  at 
that  time  under  twenty-one  years  of  age.  An 
order  was  subsequently  received  from  the  military 
authorities  pursuant  to  which  he  embarked  with 
his  regiment,  and  he  died  from  a  wound  received  in 
battle. 

Held,  that  by  taking  the  step  of  going  into 
barracks  with  a  view  to  being  drafted  to  the  seat 
of  war,  he  had  brought  himseu  within  the  operation 
of  section  11  of  the  Wills  Act,  and  that  he  was,  at 
the  time  he  made  his  will,  "a  soldier  in  actual 
military  service  " ;  and,  consequently,  that  his  will, 
though  made  at  a  time  when  he  was  under  age, 
was  entitled  to  probate. — ^HisoooK,  Is  Goods 
OF,  RD.  <fc  Ad,D. ;  [1901]  P.  78 ;  70  L.  J.  P.  22 ; 
84  L.  T.  61. 

See  also  Administration,  1. 

PBOHIBITION.— See  Ecclesiastical  Law,  4. 

PUBLIC  AXJTHOEITIES  PBOTECTION  ACT.— 
See  Practice  14,  15. 

PUBLIC  HEALTH.— See  Factory  Acts,  3  ;  Justices, 
4 ;  Local  ^Government,  5,  7,  9-13,  16,  20-22 ; 
Metropolis,  14,  15 ;  Settled  Land,  2. 


BAILWA^  :— 

1.  Colliery  oompaniee — Adjcuxnt  oumere — Private 
line  of  railway — W<xy  leave — ToUe  char^eMe  to 
public  —  The  appellants  and  respondents  were 
oymen  of  adjacent  collieries,  and  their  respective 
predecessors  in  title  had  obtained  a  private  Act  of 
Parliament  authorizing  them  to  ooostmet  and 
maintain  a  private  line  of  railway  for  the  me  ol 
their  respective  collieries.  The  Act  provided  that 
the  railway  should  be  open  to  the  public  upon 
payment  of  a  toll  to  the  two  companies.  The 
appellants  subse^ uentiy  acquired  anothflr  ooUieiy 
adjacent  to  theur  original  holding,  and  farongfat 
coals  from  it  over  tJie  joint  line. 

Held  (reversing  the  judgment  of  tiie  court 
below),  i&at  they  were  not  liable  to  pay  tolls  to 
the  respondents  in  respect  of  sncii  coals.  — 
Caledoniait  Coal  Co.  i;.  Sbahak  Coluert  Go., 
P.C.;  84L.T.  765. 

2.  Judgment  creditor — Line  not  open  to  frafie — 
Receiver— Railway  Oompaniea  Aet,  1867  (30  &  31 
Vict.  c.  27),  8.  4.— Where  the  line  of  a  railway 
company  was  incomplete  and  unlikely  to  be  opm. 
to  traffic  for  a  considerable  tioie,  the  court  deoUned 
to  appoint  a  receiver  of  the  company's  undartsJdng, 
on  the  ground  that  there  were  no  duties  for  bim  to 
perform. 

Whether  the  court  has  jurisdiction  under  section 
4  of  the  Bailway  Companies  Act,  1867,  to  appoint  a 
receiver  of  the  undertiudng  of  a  railway  oompanyy 
before  the  line  is  ooen  to  traffic,  quare. — ^Ehott 
BsTD  Bailway,  Bb,  C.A.,  469 ;  [1901]  2  Ch.  8 ;  70 
L.  J.  Ch.  463  ;  84  L.  T.  433. 

3.  Passenger — Loss  of  life  from  exploeives  in  a 
railway  carriage  —  Negligence  ^-  Onus  probandi  — 
Appeal  from  Bengal.  —  Bailway  companies  are 
bound  to  use  proper  care  and  skill  in  carrying  tbcir 
passengers ;  mey  are  not  liable  as  common  carxiers 
of  passengtf  s  independentiy  of  neffl^eoce. 

Where  a  passenger  was  killed  in  a  railway 
carriage  by  an  explosive  illegally  introduced  into 
it. 

Held,  that  the  railway  company  was  not  liable 
in  damages  unless  guilty  of  ne^igenoe  in  permittang 
the  fireworks  to  be  brought  into  the  carriage.  £s 
it  was  not  the  duty  of  the  company  to  search  evary 
parcel  carried  by  a  pass<mger,  uie  onus  was  on  tiie 
plaintiff  to  show  uiat  the  parcels  containing  the 
fireworks  suggested  dansrer. 

Oollett  V.  London  and  North^Weslem  Railway  Co.^ 
16  Q.  B.  984,  explained.— East  Indian  Baii.wat 
Co.  V.  Ealidas  Mxtkxbjsb,  P.C. ;  [1901]  A^  G. 
396 ;  84  L.  T.  210. 

4.  Passenger — Negligence — Closing  of  carriage  door, 
— Where  a  passenger  is  seated  in  a  railway  carriage^ 
the  fact  that  his  finger  is  crushed  owing  to  tiie 
shutting  of  the  carriage  door  by  a  railway  servant  osi 
the  platform  is  not  evidence  of  negligence  in  an 
action  against  the  railway  company. 

There  is  no  duty  cast  upon  the  servants  ol  a 
railway  company  to  give  warning  of  the  shattmg 
of  a  carriage  door  to  passengers  who  are  aotoally 
seated  inside  the  carriage  and  are  not  in  the  act  <» 
getting  in  or  out  of  it — Dbubyv.  Nobth-Eastebs 
Ralwat  Co.,  K.B.D.;  [1901]  2KB.  322;  84 
L.  T.  658. 

5.  Passenger — Ticket — Incorporation  of  oondititms 
— Delay  caused  by  negligence  of  company — LiabUHy 
of  company  for  loss  to  passenger. — D.  travelled  by  an 
early  workman's  train  which  arrived  late,  and  he 
oonsequentiy  lost  a  day's  wages. 

Held,  that  the  railway  company  were  not  liable, 
because  the  printed  notice  on  the  oack  of  the  ticket 
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— ^to  the  effect  that  the  departure  or  arrival  of  the 
trains  at  the  times  specified  in  the  time  table  was 
not  guaranteed  nor  were  the  company  nnder  any 
oircomstanoes  to  be  held  responsible  for  delay  or 
detention,  however  occasioned,  or  any  consequences 
arising  therefrom  —  was  a  condition  incorporated 
into  the  contract;  and  therefore  the  plaintiff  could 
not  recover,  notwithstanding  that  tiiie  delay  was 
caused  by  the  admitted  negligence  of  the  defend- 
ants.—Duokworth  V,  Lancashire  xsd  Yobkshibb 
EatlwAY  Co.,  K.B.D.,  641 ;  84  L.  T.  774. 

6.  Beceiver  and  manager — Pr^erential  payments — 
Working  eamenaes  —  Proper  outgoings  —  Damage 
caused  by  ae/edive  plan^  Compensation — Railway 
Companies  Act,  1867  {30  &  31  Vict.  c.  127), 
s,  4.— A  judgment  debt  lor  damages  caused  to  the 
property  of  a  person  usiog  a  railway  by  the  neglect 
of  the  railway  company  to  keep  its  plant  in  proper 
repair  is  not  a  working  expense  or  other  proper 
outgoing  of  the  railway  mthin  section  4  of  the 
Bauwajr  OompaniesAct,  1867,  so  as  to  be  entitled 
to  priority  over  other  debts  payable  by  a  receiver 
ana  manager  appointed  under  that  section ;  and  the 
costs  earned  by  the  judgment  stand  on  the  same 
footing  in  this  respect.  The  priority  given  by  the 
section  is  confined  to  working  expenses  and  other 
proper  outgoings,  without  which  it  would  be 
impossible  to  carry  on  the  railway.— Wbbxhah, 
Mold,  &o.,  Bailway  Co.,  Bb,  Ch.D.  Farwell,  J. ; 
[1900]  2  Oh.  436;  69  L.  J.  Gb.  671 ;  83  L.  T.  49. 

7.  Smoke — Locomotive  emitting  block  smoke — Bail- 
way  Clauses  Consolidation  Act,  1846  (8  Viet,  c.  20), 
0.  lU—Begulation  of  Bailways  Act,  1868  (31  &  32 
Vict,  c.  119),  s,  19. — Certain  locomotives  belonging 
to  tiie  appellants  emitted  black  smoke  for  three 
minutes  on  various  occasions*  Eyidence  was  given 
that  the  coal  used  was  smoky  coal  and  that  it  was 
unnecessary  for  a  locomotive  to  emit  smoke  for 
longer  than  one  minute,  but  no  evidence  was  given 
that  &e  locomotives  were  not  constructed  on  the 
principle  of  consuming  their  own  smoke. 

Hedd,  that  an  offence  had  been  committed  within 
section  114  of  the  Bail  ways  Clauses  Consolidation 
Act,  1846  as  amended  by  section  19  of  the  Begula- 
tion  of  Bailwavs  Act,  1868.— SoiTTH-BASTBBir 
Baelway  Co.  V,  London  County  Council,  K,B,D,  ; 
84  L.  T.  632. 

8.  Superfluous  kmc^Land  over  tunnel — Title  by 
adverse  possession  against  company — Separate  owner- 
ship of  surface  stratum  ar»d  tunnel — Telegraph  wires 
over  surface, — Land  situated  over  a  tunnel,  though 
not  superfluous  land  within  the  meaning  of  the 
Lands  Clauses  Acts,  is  not  necessary  to  the  under- 
taking of  a  nulway  company,  and  a  title  by  adverse 
possession  can  be  aoquir^  to  it  against  the  company, 
carrying  with  it  all  rights  to  the  air  above  the 
surface  stratum,  and,  subject  to  the  company's 
rights  in  the  tunnel,  to  the  soil  below;  and  the 
company  is  therefore  not  entitled  to  carry  telegraph 
wires  over  land  above  a  tunnel  to  which  such  a  title 
has  been  acquired. — Midland  Baelway  Co.  v. 
Wright,  Ch.D.  Byrne,  J„  474;  [1901]  1  Ch.  738; 
70  L.  J.  Ch.  411 ;  84  L.  T.  226. 

See  also  Lands  Clauses  Acts,  8;  Matter  and 
Servant,  18 ;  Mine,  3 ;  Poor  Law,  6,  7. 

BATING.— See     Local     Government,     4,     14-18; 
Metropolis,  16, 17;  Poor  Law,  1-7;  Tramway,  2. 

BEVENUB.- See  Inland  Bevenue. 

BIVBB.— See  Local  Government,  21,  22. 

SALE  of  GOODS:— 

1.  Appropriation — Bills  drawn  against  particular 
shipTnents — Lien— Passing  of  property  in  the  goods. — 


The  defendants  carried  on  business  in  London,  and 
their  practice  was  to  sell  in  their  own  names  goods 
shipped  to  them  by  P.  &  Co.,  who  carried  on 
business  abroad.  P.  &  Co.  used  to  specify  in 
advising  drafts  against  what  particular  shipments 
the  same  were  drawn,  so  as  to  enable  the  defendants 
to  tell  whether  the  particular  shipments  consigned 
to  them  did  in  fact  cover  the  then  outstanding 
drafts,  but  not  to  affect  their  right  to  treat  aU 
shipping  documents  as  cover  for  the  whole  accouot 
between  them  and  P.  &  Co. 

P.  &  Co.  used  likewise  to  draw  upon  the  plaintiffs, 
who  also  carried  on  business  in  London,  against 
shipments  of  goods,  bills  which  the  pluntiffs 
accepted,  P.  &  Co.  afterwards  forwarding  to  them, 
as  security,  before  the  bills  reached  maturity,  bills 
drawn  by  P.  &  Co.  on  first-class  firms  (among  them 
being  the  defendants),  accompanied  by  the  shipping 
documents  of  the  goods  shipped  by  them  to  such 
firms,  and  on  such  firms  accepting  the  bills  the 
plaintiffs  would  hand  over  to  them  the  shipping 
documents  which  otherwise  would  have  been  re- 
tained. 

The  defendants  having  received  instructions  from 
P.  &  Co.  to  sell  certain  goods  at  a  specified  price, 
entered  into  contracts  for  the  sale  thereof.  Sub- 
sequently P.  &  Co.  wrote  to  the  defendants  that 
they  had  drawn  upon  them  against  the  goods,  and 
the  bills  were  specified.  The  bills  were  drawn  to 
the  order  of  the  plaintiffs  by  P.  &  Co.  upon  the 
defendants  for  various  sums,  and  were  together 
intended  to  provide  for  part  of  the  credit  or 
advances  made  by  the  plaintiffi  to  P.  &  Co. 

Bills  of  lading  for  the  goods,  indorsed  in  favour 
of  the  defendants,  were  afterwards  forwarded  to 
them  by  P.  &  Co.  The  defendants  took  possession 
of  the  bills  of  lading,  and  applied  them  in  satisfying, 
so  f  sr  as  they  woidd  go,  tne  contracts  into  which 
they  had  entered ;  but,  becoming  doubtful  as  to  the 
financial  position  of  P.  &  Co.'s  firm,  they  declined 
to  accept  the  bills  of  exchange,  and  claimed  to 
treat  the  proceeds  of  sale  of  the  goods  as  available  for 
payment  of  the  general  balance  of  account  between 
themselves  and  P.  &  Co. 

Held  (affirming  the  deoition  of  Buckley,  J.),  that 
ther«  was  no  specific  appropriation  of  the  goods  in 
favour  of  the  plaintifb;  that  the  defendants  were 
not  compellable  to  accept  the  bills;  and  that 
nothing  had  bem  done  to  defeat  the  primary  right 
of  the  defendants,  in  whose  custody  the  goods  were, 
fo  deal  with  them  for  their  own  purposes  and 
irrespective  of  any  rights  of  the  plaintiffs.— KoNia 
V.  Bbandt,  C,A.  ;  84  L.  T.  748. 

2.  Contract—Ooods  to  be  delivered  e.i^, — Delivery 
to  shipper-^Shortage  in  goods — Property  in  goods — 
Insurance  of  price  and  **  proflt.** — ^In  a  contract  for 
the  sale  and  delivery  of  unascertained  goods  c.i.f., 
the  shipment  of  a  quantity  of  sach  goods  sub- 
stantial^ less  than  the  quantity  contracted  to  be 
sold  is  not  a  substantial  or  pro  tanio  ezecation  of 
the  contract. 

Whether  in  such  a  oontraot  the  shipment  of  the 
full  quantity  would  be,  in  the  absence  of  any 
agreement  to  the  contrary,  a  sufficient  appropriation 
of  the  goods  to  vest  the  property  in  such  goods  in 
thejmrdhaser,  query. 

Where  such  goods  are  insured  by  the  vendor  in 
his  own  name  at  their  invoice  price,  together  with 
an  addition  for  '*  profit,"  and  are  lost  dming  the 
voysge,  the  purchaser  is  not  entitled  to  reoover 
from  the  vendor  the  sum  paid  to  him  by  the 
underwriters  under  this  '*  profit"  insurance. — 
Hablakd  v.  Bttbsxall,  K.B.D,  ;  84  L.  T.  324. 

3.  Impossibility  of  per  formanoe-^lmplied  condition 
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— Shipment  by  named  steamer — Damage  to  steamer 
rendering  shipment  impossible — Condition  excusing 
vendor, — The  defendants  sold  to  the  plaintiflFa  a 
oargo  of  cotton  seed  to  be  shipped  by  a  named 
steamer  at  Alexandria  during  the  following 
January,  The  contract  contained  a  dauie  that, 
in  case  of  prohibition  of  export,  blockade,  or 
hostilities  preventing  shipment,  the  contract  was  to 
be  cancelted.  The  steamer,  before  arriving  at 
Alexandria,  stranded,  without  the  defen^nts' 
default,  and  was  so  damaged  that  it  became 
impossible  to  load  the  cargo  in  January ;  and  in 
December  the  defendants  gave  the  plaintifb  notice 
of  this  fact. 

Held,  by  A«  "L.  Smith,  M.B.,  and  Bomer,  L.J. 
(Vaughan  Williams,  Ii.J.,  dissenting),  that  the 
contract  was  subject  to  tiie  implied  condition  that 
the  parties  should  be  excused  if,  before  breach, 
performance  became  impossible  owing  to  the 
steamer  ceasing  to  exist  as  a  cargo-carrying 
steamer,  without  the  defendants'  default,  when  the 
time  for  the  performance  of  the  contract  arrived. 

Judgment  of  Mathew,  J.  (  [1900]  2  a  B.  298,  5 
Com.  Gas.  252,  48  W.  B.  Dig.  50),  affirmpd.— 
NiOKOMi  V.  ASHTON,  0,A„  513;  [1901]  2  K.  B. 
126 ;  70  L.  J,  K.  B.  600 ;  84  L.  T.  804. 

4.  Befedion  —  Shipment  —  Passing  of  property — 
Goods  not  within  the  specification. — A  contract  for 
the  8al&  of  goods,  to  be  of  **  about  the  spi^cifica- 
tion"  mentioned  in  the  contract,  provided  that 
the  goods  were  to  be  shipped  in  vessels  to  be 
provided  by  the  purchasers,  that  the  property  in 


the  goods  was  to  be  deemed  to  pass  on  sHip- 
ment,  and  that,  if  any  dispute  arose  as  to  the 
stipulations  of  tiie  contract,  the  purchasers  were 
not  to  reject  the  goods,  but  that  the  dispute  was  to 
be  referred  to  arbitration. 

Goods  were  shipped  under  the  contract,  33  per 
cent,  of  which  were  neither  within  nor  "about" 
the  specification,  nor  commercially  within  its  mean- 
ing. 

Meld,  that  the  clause  as  to  non-rejection  did  not 
operate  so  as  to  prevent  the  purchasers  from 
rejecting  the  goods;  that  the  acceptance  of  the 
goods  I7  the  captain  of  the  ship  did  not  pass  the 
property,  the  captain  being  omy  the  purchasers' 
agent  to  receive  the  goods  for  the  purpose  of 
carriage.— Y1GER8  v.  Saitdibbon,  K.B,D.,  411; 
[1901]  1  Q.  B.  908;  70  L.  J.  K.  B.  383;  84  L.  T. 
464. 

5.  Stoppage  in  transitu — Termination  of  transit — 
SaU  of  Goods  Act,  1893  (66  &  57  Vict.  c.  71),  «.  4, 
sub'Sections  1,  3 — Passing  of  property^^Acceptance. — 
Goods  were  sold  by  B.  to  S.  "  on  nul "  at  a  railway 
station  to  S.'s  order.  No  memorandum  in  writing 
of  the  contract  was  signed  by  S.  The  railway 
company  advised  8.  of  the  arrival  of  the  goods  at 
the  station,  and  that  they  held  them,  not  as  carriers, 
but  as  warehousemen  at  owner's  sole  risk.  S.  did 
not  acknowledge  the  advice  note  or  inspect  the 
goods,  but  he  attempted  to  resell  them.  S.  having 
become  insolvent  and  not  having  paid  B.,  the  latter 
claimed  to  stop  the  ffoods  in  transitu,  and  the 
railway  company  redefivered  the  goods  to  B.  In 
an  action  against  the  company  by  S.'s  trustee  in 
bankruptcy  claiming  damages  for  conversion, 

Held,  that  the  transit  of  &ie  goods  was  at  an  end ; 
that  the  attempt  by  S.  to  resell  the  goods  was 
evidence  of  an  act  done  by  S.  in  relation  to  the 
goods  which  recognized  a  pre-existing  contract, 
and,  therefore,  evidence  that  S.  had  '*  accepted " 
the  goods  within  section  4  of  the  Sale  of  Cbods 
Act,  1893. 

SembU,  non-compliance  with  the  provisions  of 


section  4  by  a  buyer  of  goods  does  not  prevent  the 
property  in  the  goods  frmn  passing  to  t&e  bayer.^ 
Taylob  v.  Gbeat  Eastsbn  Baixwat  Co., 
K.B.D.,  431 ;  [1901]  1  Q.  B.  774;  70  !•.  J.  K  B. 
499 ;  84  L.  T.  770. 

6.  Trade  description — Oral  Mtemerd  escplaini^g 
meaning  of  mark  upon  goods — MerchancUze  Marh 
Act,  1887  (50  &  51  Vict.  c.  28),  e.  3.— A  mack 
applied  to  goods,  although  it  is  unintelligible  in 
itself,  and  is  not,  aooordsng  to  the  ouBtxnn  of  tiie 
trade,  commonly  taken  to  be  an  indication  of  any 
of  the  matters  mentioned  in  section  3  (1)  of  tbe 
Merchandize  Marks  Act,  1887,  will»  if  orsSy 
explained  by  the  seller  to  the  buyer  to  be  intended 
to  indicate  one  of  those  matters,  constitiite  a  trade 
description  within  that  sub-section. — Gambboit  t, 
Wiggins,  Q.B.D.,  237 ;  [1901]  1  Q.  B.  1 ;  70  L.  J. 
Q.  B.  15;  83L.  T.428. 

See  also  Factor. 

SOHOOL.— See  Education. 

SCOTLAND.  LAW  of  :— 

Master  and  servant — Appeal  to  the  House  of  Lords 
from  Scotland — Competency — Workmen^s  Compensa- 
tion Act,  1897  (60  &  61  Vict.  c.  37).  Schedule  II ,  s. 
14  (cVj-By  section  14  (c)  of  the  second  schedule  to 
the  Worlonen's  Oompensation  Act,  1897,  which 
applies  to  Scotland:  "Any  application  to  tiie 
sheriff  as  arbitrator  shall  be  neard,  tried,  and 
determined  summarily  in  the  manner  provided  by 
the  52nd  section  of  the  Sheriff  Oourts  (Scotlaad) 
Act,  1876,  save  only  that  parties  may  be  repre- 
sented by  any  person  authorized  in  writing  to 
appear  for  them,  and  subject  to  the  dedoratioa 
that  it  shall  be  competent  to  either  prrty,  within 
the  time  and  in  accordance  with  the  conditiona  pre- 
scribed by  Act  of  «e(2erun^,  to  require  the  sheriff  to 
state  a  case  on  an^r  question  of  law  determiiied  by 
him,  and  his  decision  thereon  in  such  case  may  be 
submitted  to  either  division  of  the  Oourt  of  Session, 
who  may  hear  and  determine  the  same  finally,  and 
remit  to  the  sheriff  with  inslaruction  as  to  the 
judgment  to  be  pronounced." 

Held,  that  in  cases  within  this  enactment  no 
appeal  lies  to  the  House  of  Lords  from  a  dednon 
of  the  Court  of  Session.— Osbokehe  v.  Babculy, 
H.L.;  [1901]  A.  0.  269. 

SETTLED  LAND:— 

1.  Building— Exieting  occupation — Additione  or 
alterations — Present  intention  for  future  letting^ 
Settled  Land  Act,  1890  (53  &  54  Vict,  c  69).  s.  13 
(ii.). — An  alteration  in  a  building  may  be  made  **  to 
enable  the  same  to  be  let "  within  section  13  (ii.)  of 
the  Settled  Land  Act,  1890,  even  although  the 
building  is  occupied  under  existing  tenancies.  If  the 
alterations  are  made  with  the  present  intentum  ol 
enabling  the  building  to  be  let  at  some  future  tima 
Such  an  alteration  is  necessary  or  proper  if  it  is 
such  as  a  ptudent  man  absolutely  entitied  ^rouML 
make  in  his  own  interests. — Stanpobd,  Bs,  Stajt- 
FOED  v.  EOBBETS,  Ch.D.  Buckley,  J.,  315 ;  [1901] 
I  Ch.  440 ;  70  L.  J.  Oh.  203 ;  83  L.  T.  75a 

2.  Incumbrance — Discharge— Expenses  of  fnaking 
street — Payment  by  tenant  for  life — SetUed  Land  Act, 
1890  (53  &  54  Vict,  c.  69),  s.  ll—Public  Health  Act, 
1875  (38  &  39  Vict,  c  55),  ss.  4,  160,  257.— The 
tenant  for  life  of  an  estate  paid  expenses  which  had 
been  incurred  by  a  local  authority,  and  made  a 
charge  upon  the  estate  by  section  257  of  the  PubHs 
Health  Act,  1875. 

Held,  that  this  was  a  charge  on  the  inheritance, 
and  that  he  was  entitied  to  keep  it  alive  as  an 
incumbrance  on  the  settled  land,  and   to    raise 
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mrvney  under  section  11  of  the  Settled  Land  Act, 
1890,  by  mortgage  of  the  e8t%te  for  the  pmpose  of 
di(iohar«:ing  it.— Smith's  Settled  Estates,  Re, 
Ch,D.  Buckley,  J. ;  [1901]  1  Ch.  689;  70  L.  J.  Oh. 

3.  Lease^  Charges  of  estate  agent  for  procuring 
lease —Application  of  capital  money — Leasing  powers 
—Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38),  s.  21, 
sub~section  10. — The  oommis^ion  charged  by  an 
estate  agent  for  procuring  a  lease  of  settled  land 
for  a  tenant  for  life  under  the  Settled  Land  Act, 
1882,  is  payable  out  of  capital  money  arising  un'ier 
the  Act  —Maeyon-Wilson's  Settled  Estates,  Re, 
Ch.D.  Joyce,  J.;  [1901]  1  Oh.  934;  70  L.  J.  Co. 
500;  84L.  T.  708. 

4.  Mansion-house  —  Structural  alterations— Be-- 
huilding— Settled  Land  Act,  1890  (53  &  54  Vict.  c. 
69),  s,  13  (tv  ).— It  was  proposed  to  pull  down  a 
substantial  portion  of  tbe  mansion-house,  consist- 
ing of  »ome  old  and  inconvenient  rooms,  and  upon 
the  site  thereof  to  build  other  rooms ;  and,  so  far 
as  they  were  available  for  the  purpose,  to  use  the 
old  walls  both  internal  and  external. 

Held,  that  this  would  not  be  a  "re-building" 
within  the  meaning  of  section  13  (iv.)  of  the 
Settled  Land  Act,  1890.  —  Wright's  Settled 
Estates,  Re,  Ch,D.  Farwdl,  J. ;  83  L.  T.  159. 

6.  Mining  lease  —  Powers  of  leasing — Lease  of 
minerals — Bents  varying  with  selling  price  of 
minerals  gotten — Statutory  powers — Validity  of 
leases^SeUled  Land  Act,  1882  (45  &  46  Vict,  c.  38), 
ss  2,  9.  11,  be—Settled  Land  Act,  1890  (53  &  54 
Vict,  c,  69),  s.  8. — When  a  person  has  under  several 
iDSbruments  a  power  of  appointment  over  the  same 
subject-matter,  and  makes  an  appointment  in 
exercise  of  *' every  power "  cnabliog  him  in  that 
behalf,  the  power  first  in  point  of  time  is  exercised ; 
and  if  efiPeotually  exercised  there  remains  no 
subject-matter  on  which  the  oth^-r  powers  can 
opf^rate  Tbe  court  m%y  also  consider  which  power 
is  moat  beneficial  to  the  donee  of  the  power. 

By  a  settlement  made  in  1876  estates  were 
]imit«'d,  in  the  events  which  happened,  to  A.  for 
lift),  remainder  to  B.  for  life,  with  remainders  over. 
The  settlement  contained  a  power  for  every  person 
''as  and  when  he  should  be  cl titled  to  the 
possession  or  the  receipt  of  the  rents  and  profits  " 
of  the  settled  estates,  to  grant  minioff  leases 
reserving  the  best  rents  or  royiJties  ''by  Uie  acre, 
ton,  or  otherwise"  without  taking  any  floe  or 
premium.  During  A.'s  life  B.  absolutely  aliened 
bi«  reversionary  life  interest  for  value.  A.  died  in 
1882.  Betvfen  the  coming  into  operation  of  the 
Settled  Land  Act,  1882,  and  of  the  Settled  Land 
Act,  1890,  and  after  tbe  later  Act,  B.  granted  mining 
J  eases  rf  s*'rvinff  rents  varyiog  with  the  selling  price 
of  the  minerals  gotten,  which  was  in  accordance 
with  the  custom  of  the  county.  All  the  leases  were 
grant«*d  in  exercise  of  "  every  power  *'  enabling  B. 
in  that  behalf.  Questions  having  arisen  as  to  the 
validity  of  the  leases,  and  whether  they  weie 
granted  under  the  power  in  the  settlement  or  under 
thepower  in  the  Settled  Land  Acts, 

Held,  (1)  that  it  was  competent  for  B.  to 
exercise  the  power  of  leasing  in  the  settlement  not- 
withstanding that  he  has  aliened  his  life  estate; 
and  (2^  that  the  reservation  of  rents  varying  with 
the  seilirg  price  of  the  minerals  was  withm  the 
power  and  valid : 

Held,  also,  that  the  leases  were  granted  under 
the  power  in  the  settlement,  which  was  first  in 
point  of  date,  and  not  under  the  power  in  the 
Settled  Land  Acts: 

Held,  further,  that,  assuming  the   leases  were  (^ 


granted  under  the  Settled  Land  Acts,  the  "con- 
flict "  referred  to  in  section  56  of  the  Act  of  1882 
means  a  conflict  between  provisions  connected 
with  the  execution  of  the  power — eg.,  the  consent 
of  a  third  party — and  not  with  the  result  or 
subject-matter  of  the  power.  —  Lonsdale  v. 
LOWTHEE,  Ch.D.  Farwell,  J. ;  [1900]  2  Ch.  687 ; 
83  L.  T.  312. 

6.  Mining  lease — Tenant  for  life  impeachable  for 
waste — Open  mines — Proportion  of  rent  to  beset  aside 
as  capital  money—Settled  Land  Act,  1882  (45  &  46 
Vict,  c.  38),  s.  11. — A  tenant  for  life  entitled  to 
work  mmes,  whether  the  power  arises  from  the 
terms  of  the  settlement  or  from  the  circumstance 
that  the  mines  are  opun,  is — ^iu  the  abseoce  of  any 
expression  to  the  contrary  in  tbe  settlement — not 
impeachable  for  waste  within  the  meaning  of  the 
Settled  Land  Act,  1882,  s.  11,  and  is  liable  to  set 
apart  only  one-fourth  of  the  rent  under  a  mining; 
lease  as  capital  money.— ^haytor,  Be,  Ch,D, 
Stirling,  J.,  125 ;  [1900]  2  Ch.  804. 

7.  Tetiant  for  life— Lease— Bonk  fide  exercise  of 
power— Settled  Land  Act,  1882  (45  &  46  Vict.  c.  38), 
M.  53,  58  (in.). — A  person  having  the  powers  of  a 
tenant  for  life  under  the  Settled  Land  Act,  1882, 
whose  interest  terminates  on  her  marriage,  is  not 
entitled  to  grant  a  lease  of  the  property  to  her  in- 
tended husband  without  tbe  consent  of  the  remain- 
derman or  the  sanction  of  the  court. — Middlemas 
V.  Stevens.  Ch.D.  Joyce,  J.,  430;  [1901]  1  Oh. 
574 ;  70  L,  J.  Ofl.  320 ;  84  L.  T.  47. 

8.  Tenant  for  life — Power  of  sale — Bight  to  con^ 
struct  and  maintain  tunnels  for  railway  under  land — 
Easement— Settled  Land  Ad,  1882  (45  &  46  Vict, 
c.  38),  ss,  3,  eZ—SetOed  Land  Ad,  1884  (47  &  48 
Vid.  c.  19).  «.  1— Lands  Clauses  Act,  1845  (8  &  9 
Vid.  c.  8). — A  tenant  for  life  by  virtue  of  section 63 
of  the  Settled  Lmd  Act,  1882,  of  a  settlement  by 
way  of  trust  for  sale  created  by  will,  of  undivided 
shares  of  settled  land  beneath  which  a  railway 
company  desired  to  construct  tunnels  for  an  electric 
railway,  having  joined  with  the  oivners  of  the 
remaining  shares  in  entering  into  an  agreement 
with  the  company  for  the  sale  to  them  of  the  right 
to  construct,  maintain,  and  use  tunnels  with  rail- 
ways therein  under  the  land,  took  out  a  summons 
under  section  7  of  the  Settled  Land  Act,  1884, 
asking  for  leave  to  enter  into  a  contract  in  the 
form  of  the  agreement  with  the  company  for  the 
sale  to  them  of  that  light.  It  was  urged  in 
support  of  the  application  that  to  proceed  under 
the  Settled  Land  Acts  was  cheaper  and  mora 
simple  than  under  the  Lands  Glauses  Act,  and 
that  the  right  in  question  constituted  an  easement 
under  section  3  of  the  Settled  Land  Act,  1882,  or, 
if  not,  that  the  court  had  power  under  that  section 
to  make  the  order  asked  for. 

Held,  that  the  sale  of  the  subsoil  of  the  settled 
land  was  not  the  sale  of  an  easement  under  section 
3  of  the  Settled  Laud  Act,  1882,  but  that  the  court 
had  power  under  that  section  to  make  an  order 
authorizing  the  sale  as  bein^;  a  sale  of  a  part  of  the 
Battled  ]aad.—-PsABSON,  Be,  Ch.D.  Cozens-Hardy, 
J. ;  83  L.  T.  626. 

9.  Tenant  for  life — Powers  of  tenant  for  life — 
Estate  or  interest  in  possession  subjed  to  term — TrMt 
for  accumulation  to  increase  eetate— Settled  Land  Ad, 
1882  (45  &  46  Vid.  c.  38),  s.  58  (1)  (vt.).— A  tenant 
in  tail  in  possession  of  real  estates  under  a  will  dis- 
entailed them,  and  by  his  marriage  settlement 
made  in  1894  conveyed  them,  subject  to  certain 
annuities  giv«in  by  the  will,  to  trustees  for  a  term 
ol  twenty -oue  years  and  subject  thereto  to  the  use 
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of  himself  for  life  with  remainder  over  in  strict 
settlement.  ^  The  tnuts  of  the  term  were  for  insur- 
ing and  maintaining  buQdings  on  the  estate,  for  the 
benefit  of  the  settlor  and  his  issue,  and  for  the 
aooamalation  of  the  residue  of  the  rents  in  order  to 
increase  the  estate. 

Held,  that  the  settlor  haying  an  estate  or  interest 
in  possession  subject  to  a  trust  for  accumulation 
for  *<  other  purpose  "  could  under  section  58  (1)  (vi.) 
of  the  Settled  Land  Act,  1882,  exercise  the  powers 
of  a  tenant  for  life.— CooDB  v.  Mabttn,  Gh.D. 
Kekewich,  J. ;  83  L.  T.  146. 

10.  TcTiant  for  life—Remaindermenr-Trmt  for 
•ale— Power  to  postpone— Interim  rents  and  proftts-- 
8eUledLandActASS2{^5&^6Vict.cSS),8.63.'-WheTe 
real  estate  is  settled  upon  trust  for  sale,  and  to  pay 
the  income  of  the  proceeds  to  a  person  for  life,  tiiat 
person  is  "  for  the  time  being  beneficially  entitled 
to  the  income  of  the  land  until  sale"  within  the 
meaniog  of  the  Settled  Land  Act,  1882,  s.  63,  and 
is  therefore  tenant  for  life  und«r  the  Act. 

The  principle  laid  down  in  In  re  Chesterfield's 
TrusU,  32  W.  B.  361,  24  Ch.  D.  643,  does  not  apply 
to  real  e^tate.— Sbarlb,  Rb,  Ch,  Z>.  Kekewichy  J. ,  44 ; 
[1900]  2  Ch.  829 ;  69  L.  J.  Oh.  712  ;  83  L.  T.  364. 

11.  Tenant  for  life—Suhfect  to  term  for  securing 
incumbrances — Capital  moneys — Discharge  of  incum- 
hrances—SetOed  Land  Act,  1882  (45  &  46  Vict.  c. 
38),  M.  21,  22,  53.— Land  which  was  subject  to 
mortgages  was  settled,  subject  to  a  term  for 
securing  inoumbrances,  to  the  use,  in  the 
events  which  happened,  of  A.  for  life,  with 
remainders  oyer.  The  trusts  of  the  term  provided 
that  so  long  as  the  mortgages  remained  unpaid  the 
trustees  should  reoeiye  the  rents  aod  profits  and 
manage  the  premises  and  keep  down  the  interest  of 
the  mortgage  debts  and  certain  rent-charges 
crealed  by  the  settlement,  that  they  should  then 
pay  to  the  tenant  for  life  for  tiie  time  beiuff  subject 
to  the  term  an  annuity  of  £600  a  year  and  should 
apply  the  residue  of  the  rents  and  profits  towards 
the  payment  of  the  priocipal  moneys  charged  by 
the  mortgages,  aod  there  was  a  proviso  for  the 
cesser  of  the  term  upon  the  (discharge  of  the  mort- 
gage debts.  The  settlement  conferred  on  the 
trustees  an  immediate  power  of  sale  and  exchange, 
but  no  power  of  }  eating.  The  court  havmg  held 
that  A.  was  a  persoa  having  the  powers  of  a  tenant 
for  life  under  the  Settled  Land  Act,  1882,  ordered 
him  to  be  let  into  possession  vpon  his  und<'rtaking 
to  perform  the  trusts  of  tihe  term,  and  gave  him  the 
custody  of  the  title-deeds.  Thi  court  would  have 
made  ih»  order  apart  from  the  annuity  to  A.  A. 
subsequently  contracted  to  sell,  under  the  powers 
of  the  Settled  Land  Aots,  certain  portions  of  the 
settled  lands,  including  parts  of  all  the  mortgaged 
lands  and  a  portion  wttioU  was  unincumbered,  and 
in  order  to  complete  the  sale  it  was  neceflsary  tbat 
tbe  mortgages  should  be  paid  off.  A.  therefor** 
directed  that  the  trust«^es  should  apply  the  proceeds 
of  the  sale  in  paying  off  the  mortgages.  He  deposed 
that  he  considered  that  this  would  be  for  the  benefit 
of  all  the  parties  entitled  under  the  settlement, 
seeing  that  the  mortgages  bore  interest  at  4  per 
cent.,  whereas  the  purohase-money  could  not  be 
invested  in  trastee  securities  to  yifld  more  than  3 
per  cent.  Upon  a  summons  to  deTermine  whether 
the  mortgages  ought  not  to  be  kept  on  foot  for  the 
benefit  of  the  nltimate  remainderman. 

Held,  that  the  beneficiaries  under  the  settlement 
to  3k  subject  to  the  power  of  sale  conferred  on  the 
trustees,  and  that  inasmuch  as  the  trustees  in  the 
exercise  of  that  power  might  properly,  for  the 
purpose  of  carrying  into  effect  a  beneficial  sale,  pay 


off  the  CTisting  inoambrsnoes  out  of  the  pnrahsss- 
money,  a  tenant  for  life  doing  the  same  thmg  under 
the  powers  of  the  Settled  Land  Acts  ought  notto 
be  held  to  be  acting  imjustly  towards  the  remsin- 
dermen ;  that  consequently  the  m^tgstges  ouglit 
not  to  be  kept  on  foot,  and  that  upon  the  paynuni 
off  out  of  tne  capital  moneys  of  all  the  nu>rtg«ieei 
the  term  would  cease.— Siohabdsox  v.  Bicoabd- 
SON,  Oh,D.  Stirling,  J, ;  [1900]  2  Ch.  778. 
SeealsoWill,  25,  28. 

SBTTLElfENT:— 

1.  Construction — Poufer  to  jointure  toives  in  suc- 
cession— Divorce  —  Power  to  jointure  eeeond  wift 
during  lifetime  of  first  wife, — ^A  settlement  em- 
powered a  person  to  apnoint  to  "  any  women  whom 
he  might  marry "  yearly  rent-ohargee  by  wmy  d. 
jointure,  but  provided  that  the  settled  estalH 
should  not  be  liable  to  the  payment  of  jointara 
exceeding  on  the  whole  a  given  sum. 

Held,  on  the  construction  of  the  deed,  that  the 
exerdse  of  suoh  ^wer  in  favour  of  a  seoond  wife 
after  the  dissolution  of  the  first  marriage  by  divores 
was  valid,  and  that  there  was  nothing  on  the  fsoe 
of  the  clause  which  was  contrary  to  puUio  pdUoy. 
beiog 'distinct  from  those  cases  which  bar]gained  f  jr 
the  event  of  future  separation  betweea  hua  bend  and 
wife.— MABLBOROtroH  (Lilt,  DuoHBsa  of)  v. 
Marlbobovqh  (Dukb),  CA,,  275 ;  [1901]  1  Ch. 
165 ;  70  L.  J.  Oh.  244 ;  83  L.  T.  578. 

2.  Fines  and  recoveries — Estate  tail  in  pereonaUy— 
Tenant  for  life  — Disentailing  deed — Capital  of 
personal  estate  to  be  invested  in  the  purehaae  of  real 
estate  after  death  of  tenant  for  life^Bcal  estate  to  be 
held  to  the  uses  ef  settlement — Fines  and  Recoveries 
Act,  1833  (3  &  4  Wai.  4,  c.  74),  ss.  1,  71.— A  teoeot 
in  tail  may,  with  the  consent  of  the  tenant  for  life 
under  the  settlement,  disentail  an  estate  teQ  in 
personalty  whereof  the  income  is  directed  to  be  paid 
to  a  person  still  living,  and  the  capital  after  his 
death  is  directed  to  be  invested  in  real  estate  to  be 
settled  to  the  u«es  of  the  settlement. 

Fordham  v.  Fordham,  13  W.  R.  197,  34  Beav.  59, 
folio i7ed.—HAByBY  v.  KARyflY,  Ch,D.  B^fme,  J.^ 
695 ;  [1901]  2  Ch.  290. 

3.  Married  woman — Covenant  to  settle  after^ 
acquired  property — Assignment  of  future  property — 
Gift  from  husband, — An  assignment  by  the  intended 
wife  in  a  marriage  settlement  of  her  property  and 
fortune,  both  present  and  expectant  or  future, 

Held,  not  to  comprise  a  sum  of  money  which 
the  husband  made  a  present  of  to  the  wife  long 
afterwards.— GoLSS  v  COLES.  Ch.D.  Joyce,  J, ; 
[1901]  1  Ch.  711 ;  70  L.  J.  Ch.  324;  8i  L.  T.  142. 

4.  Married  woman — Covenant  to  settle  a/ler" 
acquired  property — £500  or  upwards — Legaciee — 
Deduction  of  duty — Time  and  source  of  payment^ 
Husband  and  wife. — A  legacy  of  £500,  whioh  by 
payment  of  duty  at  10  per  cent,  has  been  reduoed 
to  £450,  is  not  within  a  covenant  to  settle  any 
after-acquired  property  of  the  value  of  £500  or 
upwards. 

A  legacy  out  of  general  estate  given  by  a  oodicil 
to  a  wHl,  and  a  legacy  given  by  another  oodioil  to 
the  same  will  out  of  the  proceeds  of  sale  of  zeal 
estate  whioh  has  not  y«t  been  sold,  are  acquired  at 
one  and  the  same  time — ^namely,  the  death  of  the 
testatrix—and  from  one  and  the  same  soaroe — 
namely,  the  testatrix.  They  must  therefore  b** 
added  together  and  treaied  as  one  sum  for  the 
purpose  of  a  covenant  to  settle  any  propercy  to 
which  a  married  woman  should  become  eoticled  '*at 
one  and  the  same  time  and  from  one  and  the  aame 
source."— Pabbs,  Be,  Soott  Ohad  v.  Pares,  CA.X>. 
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Buckley,  J, ;  [1901]  1  Oh.  708;  70  L.  J.  Ch.  426; 
84L.T.  385. 

5.  Married  woman — fftuhand  entitled  jure  mttriti 
to  toi/e*8  reversionary  interest  in  personalty — Ante- 
nuptial agreement— Post-nuptial  settlement— JRecitdl 
—  Voluntary  settlement  by  husband— Fraud  on  credi- 
tors—Trustee in  bankruptcy— Estoppel—Statute  13 
Ehz,  c.  5. — A  huBb^nd  eatitied  jure  mariti  to  his 
wife*B  revenionary  interest  ia  peiaonalty  (subject 
only  to  the  oontingenoy  of  her  snrvi^inff  him  before 
he  had  reduced  it  into  possession,  whioh  did  not 
happen),  in  1873  joined  with  his  wife,  then  an 
infant,  in  executing  a  post-nuptial  deed  of  settle- 
ment This  settlement  recited  that,  previously  to 
the  marriage  in  1872,  he  had  ''agreed  to  make 
such  settlement  of  the  fortune  of  his  said  wife  as 
is  hereinafter  contained,"  and  contained  a  covenant 
by  him  with  the  trustees  that,  on  the  interest 
falling  into  possession,  he  and  she,  or  the  survivor, 
and  all  other  necessary  parties,  would  assign  and 
transfer  it  to  the  trustees  upon  the  trusts  of  the 
settlement,  which  were  for  her  for  life,  and  after 
her  death,  if  the  husband  should  not  have  been  or 
become  a  bankrupt,  for  him  until  he  should  become 
a  bankrupt,  with  remainder  for  the  issue  of  the 
marriage  in  the  usual  way,  the  survivor  of  the 
husband  and  wife  having  a  power  of  appointment 
among  issue.  The  wife  having  died  in  1877,  the 
husband  in  1897  app  inted  two-thirds  of  the  trust 
funds  to  his  sons  and  surrendered  his  life  interest 
to  ^  them,  and  five  months  afterwards  he  was 
adjudicated  a  bankrupt.  The  reversionary  interest 
had  since  fallen  into  possession* 

Held,  (1)  that,  even  with  such  a  recital  as  here,  a 
parol  contract  before  marriage  cannot  support  a 
settl«*ment  made  after  marriage  so  as  to  satisfy  the 
Bttttute  of  Frauds ;  (2)  that  the  settlement  here  was 
a  volimtary  settlement,  and,  as  it  expressly 
provided  that  the  husband's  property  should  be 
withdrawn  from  his  creditors  in  case  he  becune  a ' 
bankrupt,  was  fraudulent  within  13  Bliz.  o.  5 ;  (3) 
that,  even  if  the  recital  had  been  sufficiently  precise 
to  create  an  estoppel  binding  the  husband,  the 
trustee  in  bankruptcy,  having  a  paramount  right 
by  statute  overriding  the  title  of  ue  bankrupt  and 
X>erBons  daimiog  under  settlements  made  by  him, 
was  in  a  superior  position  to  the  bankrupt  himiself, 
and  would  not  be  bound  by  such  an  estoppel,  but 
DO  such  estoppel  was  raited ;  (4)  that  the  fond, 
therefore,  belonged  to  the  trustee  iu  bankruptcy  for 
thM  benefit  of  the  creditors. 

Semble,  no  ixwt-nuptial  settlement  can  by  itself 
satisfy  the  Statute  of  Frauds;  it  is  the  date  of 
execution,  and  not  the  contents  of  the  document, 
that  is  material. 

Dundas  v.  Dutens  (variously  reported  in  1  Yes. 
jnn.  196  and  2  Oox  Cd.  Cas  235}  explained. 

Barkworth  v.  Young,  5  W.  H.  166,  4  Drew.  1, 
disapproved  — Holland.  Be,  Gregg  v.  Holland, 
Ch,D.  Farwell,  J,  416;  [1901]  2  Ch.  145 ;  70  L.  J. 
Cu.  625. 

6.  Portions  term — Maintenance  of  in/ants  entitled 
to  portions  on  attaining  full  age. — Mainteoance  can, 
in  a  proper  case,  be  obtained  by  infants  entitled  to 
portions  under  the  trusts  of  a  term,  if  the'SHttle- 
ment  creating  the  term  was  made  by  tbe*r  father, 
or  a  person  in  loco  parentis  to  them.  — GaSAVES* 
Estate,  Be.  Jones  v.  Gbeaves,  Ch.D.  Farwell,  J„ 
236 ;  [1900]  2  Ch.  683. 

7.  Rectification  —  Intention,  —  Action  by  B., 
married  in  1872,  far  rectification  of  a  post-nuptial 
bcttlemeot. 

On  the  13th  of  March,  1875,  B.,  being  about  to 
become  a  stockbroker,  executed  a  voluntary  settle- 


ment of  certain  property.  The  property  was 
settled  upon  his  wife  for  life,  with  remainder  to 
her  children.  On  the  29th  of  September,  1899, 
Mrs.  B.  died. 

H«*ld,  that  the  object  of  the  settlement  was  to 
provide  for  the  plaintiffs  wife  and  children  in  case 
of  bankruptcy ;  on  the  evidence  the  life  interest  in 
favour  of  the  plaintiff  was  intentionally  omitted, 
and  the  court  therefore  would  not  ioterfere. — 
Bake  v.  Hoofbb,  Ch,D.  Kekewich,  J.;  83  L.  T. 
669. 

8.  Tenant  for  life — Equitable  tenant  ia  tail — 
Alternative  gift  in  remainder — Contingent  interest — 
Estates  in  defeasance  of  estate  tail^Fines  and 
Recoveries  ^c<  (3  &  4  Will  4,  c  74),  s.  15.— Testator 
by  his  will  de^nlsed  real  estates  to  trustees  on  trust 
after  providing  for  the  management  of  tiie  estates, 
&0.,  to  pay  surplus  rents  to  testator's  widow  for 
her  life.  Testator  directed  that  after  the  decease 
of  his  widow  surplus  rents  should  be  acciunulated 
for  the  purpose  of  paying  off  certain  mortgages  on 
the  said  estates,  and  further  directed  the  trustees, 
after  the  detennination  of  the  period  of  accumula- 
tion and  subject  to  his  widow's  life  estate,  to 
convey  and  assure  the  said  real  estates  so  that  the 
sum  ^ould  stand  limited,  settled,  and  assured  to 
use  of  G  in  tail  male,  but  if  G.  should  b^  dead  to 
the  use  of  the  person  who  should  he  the  first  heir 
male  of  the  body  of  G.  in  tail  male,  with  remainder 
to  the  person  who  should  be  entitled  to  the  title  of 
Earl  of  C.  iu  tail  nude,  with  remainder  to  testator's 
ri«ht  heirs.  By  a  codicil  to  his  will  testator,  after 
reciting  the  said  devise  to  the  said  G.  thereby 
revoked  the  said  devise  and  gave  and  devised  the 
said  estates  after  the  death  of  testator's  widow  to 
B.  in  tail  male,  with  all  the  limitatioos  as  testator's 
will  mentioned.  The  trusts  for  accumulations 
bein^  treated  by  the  oouit  for  the  purpose  of  the 
application  as  at  an  end,  and  B  ,  with  tbe  consent 
of  testator's  widow,  haviog  barred  the  estate  tail  in 
a  fund  in  court  representing  the  proceeds  of  the 
sale  of  part  of  the  said  estates,  and  assigned  the 
same  to  trustees  subject  to  widow's  life  interest, 

Held,  that  B.  took  a  vested  estate  taU  in 
remainder  expectant  on  the  death  of  testator's 
widow,  that  subsequent  estates  had  been  barred  by 
the  disentailing  assurance,  aod  that  the  fund  in 
court  might  be  paid  out  to  the  assignees  of 
testator's  widow  and  B. — Cabdigan  (Lady)  v. 
GuBZON-HowB,  Ch.D.  Byrne^  J  ,715. 

9.  Tenant  for  life  and  remainderman — Apportion^ 
ment— Unauthorized  investment — Breanh  of  trust — 
ZoM.— Where  a  trustee,  in  breach  of  trust  and 
without  the  knowledge  of  the  tenant  for  life  or 
remainderman,  sells  out  an  authozizdd  invrstment 
and  m vests  the  proceeds  in  an  unauthorized  iavest- 
ment,  resulting  in  a  loss  of  some  capital  and  income, 
the  tenant  for  life  is  entitled  to  such  a  proportion 
of  the  amount  realized  by  the  unauthorized  invest- 
ment plus  the  iucome  he  received  therefrom  during 
its  oontujuance.  as  the  dividends  he  would  have 
received  from  the  authorized  iavestment  iu  the 
same  period  bear  to  the  capital  value  of  the 
authoriz«'d  investment  plus  tho^e  dividends,  the 
tenant  for  life  being  liable  to  bring  into  account  all 
income  received  by  him  from  the  unauthorized  io- 
ve^tment,  although  not  liable  to  refund  any  portion 
of  thie  incomp.— Bird,  Be.  Dodd  v,  Evans,  oh.D, 
Farwtll,  J.,  699  ;  [1901]  1  Ch.  916;  70  L.  J.  Ch. 
514;  82L.  T.  294. 

10.  Tenant  for  life— Term  of  years— Right  of 
tenant  for  life  to  possession — Conditions — Chrder, — 
The  plaintiff  was  tenant  for  bfe  of  certain  lauded 
property.    In  1868  a  part  of  the  property  h%d 
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been  devued  to  trnetaei  for  •  tenn  of  500  yean, 
with  direotioiui  to  mttnage  and  reoeive  the  renti 
and  profit!  and  apply  the  snzplni  rent  in  paying 
off  two  mortgages  of  £16,000  and  £14,000  respec- 
tively. The  mortgages  had  now  been  rednoed  to 
£9,000  and  £8,000  respectiTely,  and  the  plaintiff 
applied  to  be  let  into  immediate  poiseesian  of  the 
estates,  and  that  snoh  of  the  title-deeds  relating 
thereto  as  were  in  the  possession  of  the  tmstees 
might  be  delivered  up  to  him. 

Ordered,  that  the  plaintiff,  upon  giving  leoarity 
to  the  satisfaction  of  the  judge  in  chambers  for  the 
due  performance  of  the  nndertakiDg  to  account  for 
ihe  rents  and  pay  the  surplus  rents  to  the  trustees, 
be  let  into  possession  of  the  settled  estate,  and  that 
the  trustees  deliver  up  to  him  any  deeds  which  weie 
in  their  possession. 

In  re  Bichardsonf  W.  N.,  1900^  p.  3,  approved. — 
MoiTEY  Kyblb  v.  Money  Eyblb,  Ch.D,  Cozena- 
Bardy,  </.,  44 ;  [1900]  2  Oh.  839 ;  69  L.  J.  Oti.  780; 
83  L  T.  74. 

See  also  Deed;  Fixtures;  Frauds  Statutes,  3; 
Joint  Teoanoy ;  Will,  42. 

SHERIFF  :— 

Seizure — Goods  *' taken  in  execution**  —  Person 
liable  to  pay  ratee — Demand  on  eheriff—Zb  Oeo,  3,  c. 
73,  8.  195 — Metropolis  Management  Act,  1855  (18  & 
19  Vid.  c.  120),  8.  161.— By  a  h)c«l  Act  (35  Geo.  3, 
c.  73),  when  the  goods  of  any  person  liable  to  pay 
a  rate  by  virtue  of  the  Act  are  taken  in  execution 
by  a  sheriff  before  the  rate  is  paid,  the  sheriff  shall, 
upon  demand  made  by  the  rate  collector,  in  the 
first  place  pay  to  the  collector  the  sum  due  in 
respect  of  the  rate. 

By  section  161  of  the  Metropolis  Management 
Act,  1855,  the  rate  collectors  are  to  have  the  same 
powers,  remedies,  and  privileges  for  levying  rates 
under  that  Act  as  for  levying  money  for  the  relief 
of  the  poor. 

Goods  were  seized  by  the  sheriff  under  a  writ  of 
fi,  fa,y  in  execution  of  a  judgment.  The  judgment 
debtor  owed  to  the  plaintifih  a  sum  for  rates,  con- 
sisting of  a  poor  rate  payable  under  the  local  Act 
and  a  general  rate  under  the  Mt^tropolis  Manage- 
ment Act,  1855.  The  rate  collector  demaoded 
payment  of  the  rates  from  the  sheriff.  Before  the 
gotf)ds  were  removed  or  sold  the  judgment  debtor 
paid  the  sheriff  the  amount  of  the  judgment  debt, 
and  the  sheriff  handed  over  the  amount  to  the 
judgment  creditor  and  withdrew  from  possession 
without  having  paid  the  rates. 

Held,  that  the  goods  had  been  *' taken  in 
execution  "  within  the  meaning  of  the  local  Act, 
and  the  sheriff  was  liable  to  pay  to  the  plaintiffs 
the  amount  of  the  rates. — St.  Maeylebokb  Ybstby 
V,  Shebipf  of  London,  (7.-4.,  36 ;  [1900]  2  Q  B. 
'    591 ;  69  L.  J.  Q.  B.  848 ;  83  L.  T.  355. 

SHIP:— 

1.  Admiralty — Insurance — Partial  average — Total 
loss — Insured  not  entitled  t0  more  than  indemnity — 
Money  paid  under  a  mistake  of  fact* — ^A  chartered 
ship,  havmg  received  damage  on  the  way  to  her 
loading  port,  was  repaired  there,  and  the  cost  of 
the  repairs  were  paid  for  by  the  charterers,  who 
were  fully  iniiured  in  that  behalf  under  an  arrange- 
ment wi&  the  shipowners,  whose  master  drew  a 
bill  on  them  for  the  amount  so  paid,  pledging  the 
ship  for  the  repayment  of  the  amount  of  the  bill 
« three  da^^s  after  the  safe  arrival  of  the  ship  at  her 
port  of  discharge."  The  ship  never  did  arrive  at 
her  port  of  discharge,  being  lost  bSore  she  arrived 
there ;  and  her  uncurwriters,  who  had  also  insured 
her  on  the  outward  voyage  on  which  the  previcus 


partial  damage  had  oooozred,  and  paid  an  insta^ 
ment  towards  the  costs  of  the  repairs,  settled  iriHk 
the  shipowners  as  for  a  total  loes.  AfterwardsthB 
shipowners  brought  an  action  against  the  mider- 
writers  to  recover  the  bilanoe  ot  the  ooeti  of  tbs 
repairs,  cUuming  such  balance  as  a  pertiwilsr 
average  under  the  policy. 

Held,  that  the  underwriters  had  n€ver  been  lisble 
for  tiie  coste  of  the  repairs,  the  plaintiffs  nevrr 
having  sustained  any  partial  average  loes  agiiost 
which  they  could  adk  to  be  indemnified. — ^"Doba 
PoRSTiB,"  The.  P.D.  A  Ad.D.,  271 ;  [1900]  P.  24U 

2.  ^10  of  lading — Freight — Right  of  captain  to  mm 
/or.— The  defendants  chartered  a  ship  to  carty  a 
cai^o.  The  charter-party  provided  that  the  capUin 
should  sign  bills  of  lading  at  any  rate  of  fni^ 
without  prejudice  to  the  charter -party.  A  caigo 
was  loaded,  and  bills  of  lading  incorpoFating  As 
teroDs  of  the  charter-party  were  si^^ied  by  tfas 
captain  of  the  ship.  The  defendants  weie  tfas 
shippers  and  alio  the  cDnsignees  and  reoeivers  of 
the  cargo. 

Held,  that  the  captain  had  signed  the  biUs  of 
lading  merely  as  agent  for  the  ownera,  and  wss 
rot  entitled  to  sue  the  defendants  for  freight— 
Bepbtto  v.  Mellabs,  K.B.D.,  526 ;  [1901]  2  E.  B. 
306 ;  70  L.  J.  K.  B.  561 ;  84  L.  T.  836. 

3.  Bill  of  lading— Goods  marked  as  in  margin 
— Delivery  of  goods  otherunse  marked — Mi$tahs  in 
hill  of  lading — Identification  marks — Liability  of 
shipoumer — Exemption  in  case  of  incorrectness  in 
marking-^Bills  of  Lading  Act,  1855  (18  &  19  Vict 
c.  Ill),  s.  3. — A  bill  of  lading,  signed  by  tbe 
defendant's  manager,  d«scrib-d  the  goods  comprised 
in  it  as  "being  marked  and  numbered  as  in 
margin,''  and  contained  the  following  daase: 
"  The  ship  will  not  be  responsible  lor  corrset 
delivervor  loss  unless  each  package  is  distinctly, 
correctly,  and  permanently  marked  by  the 
merchant  be'ore  shipment  with  a  marJc  or  number 
and  address."  Delivery  was  offered  to  the  plaintiff, 
who  was  the  indorsee  of  the  bill  of  lading,  of  goods 
which  were  marked  and  numbered  otherwise  than 
as  in  the  margin  of  the  biU  of  lading.  It  appeared 
that  these  goods  had  been  intended  by  the  shippeiB 
to  form  part  of  the  consignment  represented  by  the 
plaintiff's  bill  of  lading,  but  that  they  had  by  some 
mistake  been  incorrectly  described  m  the  bili  of 
lading.  The  plaintiff  refused  to  take  deUveiy  of 
the  goods  in  question,  and  broaght  an  action  for 
damages  for  short  deliverv. 

Held,  that  the  plaintiff  could  not  maintain  the 
action. 

Per  OoUins  and  Bomer,  L. JJ. — The  defendants 
were  not  precluded  by  section  3  of  the  Billi  of 
Lading  Act,  1855,  from  showing  that  the  goods 
had  in  fact  been  diipped  under  the  bill  of  lading, 
and  that  there  was  a  mistake  in  the  margin  of  the 
bill  of  lading. 

Per  A.  L.  Saiith,  M.B.— The  defendants  were 
relieved  from  liability  by  the  exemption  clause  in 
the  bill  of  lading  as  to  correctness  of  markinfl^.— 
Pabsons  v.  Nbw  Zealand  Shifpino  Co.,  CJ.. 
355;  [1901]  1  Q.  B.  548;  70  L.  J.  K.  B.  404;  84 
L.  T.  218. 

4.  Charter-party — Ballast— Obligation  of  shipoumer 
to  supply — Responsibility  for  navigation — Construe'  I 
tion  of  charter-party, — By  a  chartt^r-party  a  ship  was  I 
let  to  the  charterers  for  their  sole  use  and  bioiefit 
for  the  oonvejance  of  merchandtze  and/or  passeognm 
with  liberty  to  sub-let  (subject  to  owner's  approfsl 
of  trade)  for  two  or  three  round  voyages  at 
charterers'  option,  to  be  placed  by  a  obtain  day 
*'  with  dear  holds"  at  the  dispoialof  thechartereiSy 
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they  "haviDg  the  whole  reaoh  or  burthen  of  the 
vessel,"  proper  and  8affioi«nt  room  being  reserved 
to  the  owners  for  the  officers,  orew,  tackle,  &o. ; 
the  owners  undertaking  to  maintain  her  in  a 
thorooghly  efficient  state  during  the  currency  of  the 
charter;  the  captain  to  use  every  reasonable  despatch 
in  prosecuting  the  voyages,  and  (though  appointed 
hj  the  owners)  to  be  under  the  orders  and  direc- 
tions of  the  charterers  as  regards  employment, 
agency,  and  other  arrangements ;  the  freight  for 
the  hire  of  the  ship  to  be  paid  monthly  until  she 
was  returned  by  the  charterers  to  the  owners. 

Held,  that  upon  the  true  construction  of  the 
whdleof  the  charter-party  (without  deciding  whether 
the  contract  more  nearly  resembled  one  of  demise 
than  of  carriage]  the  responsibility  for  the  naviga- 
tion of  the  ship  was  imposed  upon  the  owners,  and 
that  the  owners  were  therefore  liable  to  provide  any 
ballast  that  might  be  necessary  for  safe  navigation. 

Decision  of  the  Oourt  of  Appeal  (  [1900]  1  Q.  B. 
28).  affirmed.— Weib  v.  XJkion  Stxamship  Co., 
H.L. ;   [1900]  A.  C.  525 ;  69  L.  J.  Q.  B.  809. 

6.  Charter-party — CoUiery  guarantee — Demwrrage 
— •*  Colliery  working  days*' — ^By  a  charter-party 
which  incorporated  a  "collierv  guarantee"  the 
charterers  agreed  to  load  a  ship  with  coal  ''in 
twelve  dear  working  days,  Sundays  and  holidays 
excepted." 

Held  (reversing  the  judgment  of  the  court  below), 
that,  in  the  absence  of  evidence  of  any  special 
meaning  attached  to  the  words,  ''workiog  days" 
meant  days  on  whicb  the  collieries  usually  worked, 
not  days  on  which  they  actually  worked,  and  that 
the  shipowners  were  entitled  to  demurrage  in 
respect  of  a  delay  in  the  loading  caused  by  a  strike 
at  the  collieries. — Saxon  Steamship  Go.  v.  XJkion 
Steamship  Co.,  H,L.;  83  L  T.  106. 

6.  Charter-party—Damage  to  cargo— Goode  carried 
into  England  and  Walts  —  Admiralty  Court  Act, 
1861  (24  Viet.  c.  10),  $.  Q^Beaaonahle  care  of  cargo 
— Ca/rgo  unloaded  aiport  of  refuge — Btfueal  to  carry 
on'-Exce]^t€d  perils. — Case  in  which  a  master  of  a 
vessel  laioen  with  a  cargo  of  coals,  having  been 
compelled  to  put  into  a  port  of  refuge  and  discharge 
the  cargo  in  order  to  repair  his  ship,  was  held  justi- 
fied in  refusing  to  carry  on  the  cargo  which  had  in 
parts  been  saturated  with  sea  water  and  become 
heated. 

Notara  v.  Henderson,  20  W.  B.  433,  L.  B.  7  Q.  B. 
225,  discussed.—''  Savona,"  The,  P.D.  db  Ad.D., 
303 ;  [1900]  P.  252. 

7.  Charter-party — Bill  of  lading — Negligence  dauae. 
— ^Where  a  contract  for  carria|;e  of  goods  by  sea 
contains  an  exception  of  negligence  of  the  master 
and  crew,  the  shipowner  is  entitled  to  a  contribution 
from  the  owner  of  the  goods  to  general  average 
expenses,  though  the  necessity  for  the  same  has 
been  occasioned  by  the  negligence  of  the  master. 

So  held  by  A.  L.  Smith  and  Bomer,  LJJ., 
Yaughan  Williams,  L. J.,  dissenting. 

A  charter-party,  which  contained  an  exception  of 
the  negligence  of  the  master  and  orew,  provided 
that  tbe  captain  should  sign  bills  of  ladidg  at  any 
rate  of  frtight  the  charterers  or  their  agents 
might  choose  without  prejudice  to  the  stipulations 
of  the  charter-party,  and  that  the  charterers  should 
indemnify  the  shipowners  from  any  oonie<}uences 
which  might  arise  from  the  captain  following  the 
charterers'  instructions  and  signing  bills  of  ladirg. 

The  captain,  upon  the  iostructions  of  tiie 
charterers,  signed  bills  of  lading  for  goods  shipped 
by  a  third  person,  which  did  not  contain  a  negli« 
genoe  clause.  The  ship  coming  into  collision  with 
another  ship  through  the  negli^nce  of  the  captain, 


general  average  expenses  were  incurred  in  putting 
back  for  repairs. 

Held,  that  the  charterers  were  liable  to  indemmfy 
thes  shipowners  against  the  loss  sustained  by  them 
through  their  not  being  able  to  obtain  a  general 
average  contribution  from  the  owner  of  the^  goods 
by  reason  of  the  bills  of  lading  not  containing  a 
negligence  clause. 

The  Carton  Park,  15  P.  D,  203,  approved  of.— 

MiLBXTEN  v.    JAMAIOA    PeTJIT     ImPOETING    Co.  OF 

LoNDOlf,  C.A. ;  [1900]  2  Q.  B.  540  ;  83  L.  T.  321. 

8.  Charter-party— Hire  payahU  in  advance— Breach 
--Waiver— Estoppd.—'Bj  A  charter-party,  payment 
of  the  hire  was  to  be  made  in  cash  fortnightiy  in 
advance,  otherwise  the  owners  were  to  have  the 
faculty  of  withdrawing  the  steamer  from  the  service 
of  the  charterers. 

On  the  21st  of  June  a  fortnight's  hire  became  due 
in  advance. 

On  that  date  the  steamer  commenced  a  voyage 
from  B.  to  S.  She  arrived  at  S.  on  the  25th,  and 
lay  there  until  the  27th,  on  which  day  she 
proceeded  to  H.  to  load  her  homeward  cargo. 
While  at  S.  the  master,  who  was  the  servant  of  the 
owners,  telegraphed  to  H.  to  order  the  cargo  to  be 
ready. 

On  the  28th  of  June  the  owners  by  telegraph  with- 
drew the  vessel  for  non-payment  of  the  hire. 

Held,  that  the  withdrawal  was  unlawful,  as  the 
owners  by  their  conduct  were  estopped  ftom  so 
doing,  for  by  allowing  the  charterers  to  alter  their 
position  after  the  right  of  witiddrawal  had  accrued 
they  must  be  taken  to  have  waived  their  right. 

N(yva  Scotia  Steel  Co.  v.  Sutherland  Steam 
Shipping  Co.,  5  Com.  Cas.  106,  considered. 

The  mere  fact  that  punctual  payment  of  hire  has 
been  waived  on  former  occasions,  does  not  amount 
to  a  waiver  of  punctual  payment  of  future  instal- 
ments.—Tyeee  V.  Hesslbe,  K.B.D. ;  84  L.  T.  653. 

9.  Charter-party — Option  of  charterers  to  cancel  on 
non-arrival  of  vessel  ly  fixed  date^Impossibility  of 
arrival— Refusal  to  proceed— Injunction. — By  a 
charter-party  the  shipowner  agreed  that  his  vessel 
should  prooeed  to  a  named  port  and  there  load  a 
cargo  for  the  charterer,  and  it  was  provided  that, 
if  the  vessel  should  not  be  at  that  port  ready  to 
load  by  a  specified  date,  the  charterer  should  be  at 
liberty  to  cancel  the  charter-party. 

The  vessel  was  then  at  another  port  unloading, 
and  was  delayed  in  doing  so  for  so  long  that  it 
became  impossible  for  her  to  arrive  at  the  agreed 
port  by  the  specified  date.  The  charterer  refused 
to  f  xtend  the  time  for  cancellation,  or  to  promise 
to  load  the  vessel  if  she  proceeded  to  the  agreed 
port,  and  said  that  if  he  did  load  the  rate  of  freight 
must  be  reduced,  and  he  insisted  on  the  vessel  pro- 
ceeding to  the  agreed  port.  The  shipowner  there- 
upon refuied  to  send  lus  vessel  there. 

Held,  that  an  injunction  ought  not  to  be  granted 
to  restrain  the  shipowner  from  using  the  vessel  for 
any  purposes  other  than  those  of  the  charter-party. 
— Bttcknall  v.  Tatem,  C.A. ;  83  L.  T.  121. 

10.  Charter-party  — Pilot  paid  by  charterers  — 
Damage  to  vessel  due  to  pilot— Payment  of  hire  during 
repairs.— The  plainti£»  chartered  the  defendant's 
ship  for  the  period  of  twenty-five  years,  with  the 
option  of  purchase,  the  ship  to  be  employed 
''between  safe  ports  of  the  Continent  of  Europe 
where  she  may  uways  safely  lie."  Bj^  the  charter- 
party  tiie  charterers  were  to  pay  for  ^otages,  and, 
ui  the  event  of  loss  of  time  from  damage  preventing 
the  worldng^of  the  vessel,  the  payment  of  hire 
should  cease  until  the  vessel  should  be  again  in  an 
efficient    state    to    resume    her    senriok      The 
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negligence  of  the  pilot,  mMfcer,  marinen,  and 
other  aeryants  of  the  owner  was  mata«lly  excepted. 

While  nnder  charge  of  a  pilot,  the  ship  grounded 
in  getting  to  her  berth  in  a  harbour,  and,  in 
consequence,  she  was  prevented  working  for  three 
weeks.  The  berth  was  a  safe  berth,  and  the 
grounding  was  due  to  the  negligence  of  the  pilot. 

Held,  that  the  pilot,  though  paid  bj  the 
charterers,  was  not  their  servant,  and  therefore  the 
chartf^rers  were  not  bound  to  pay  hire  during  the 
period  that  the  ship  w«s  in  dock  undergoing  repairs. 
— Fbaskev.  Bee,  Q.B.D.,  836. 

11.  Charter-party — Mortgage — Chartering  ship  on 
half  profits — Impairing  security —  Validity  of  mort- 
gage^ Merchant  Shipping  Act,  1894  (67  &  68  Vid,  c. 
60)  f  s.  34. — ^The  mortgagor  of  a  steamship,  which 
was  used  for  touiitt  and  pleasure  traffic,  chartered 
her  for  six  weeks  in  the  suoimer  to  run  from 
Liverpool  to  places  on  the  coast  of  North  Walev,  thi 
mortgagor  to  receive  one-half  of  the  net  profits. 

Held,  that,  though  no  freight  was  reserved  by 
the  charter-party,  the  mortgage  wai  not  one  which 
impaired  the  sufficiency  of  the  security,  and  was 
therefore  valid  against  the  mortgagee. 

Judgment  of  Jeune,  P.  {ante,  p.  362),  affirmed. — 
"  Heathbb  Bell,"  The,  Hobton  v.  Wabd,  C.-4., 
677 ;  70  L.  J.  P.  67 ;  84  L.  T.  794. 

12.  Collision — Anc?u)r  lighi — Towing  lights — 
"  Under  VHxy  ** — Salvage — RegukUions  for  Preventing 
Collisions  at  Sea,  1897,  preliminary  article,  and  arts. 
3,  11. — ▲  steam  tug  is  "under  way"  within  the 
meaning  of  the  preQminary  article  of  the  Regula- 
tions for  Preventing  Collisions  at  Sea,  1897,  when 
•he  is  fast  alongdide  a  vessel  which  she  is  moving 
up  to  her  anchor  preparatory  to  towing  her  away ; 
and  the  tug  should,  therefore,  exhibit  the  towing  i 
lights  and  side  lights  required  by  article  3  of  the 
same  regulations,  though,  senible,  the  vessel  herself, 
whilst  her  anchor  is  still  in  the  ground,  shoidd 
continue  to  exhibit  the  anchor  light  required  bv 
article  11  of  the  same  regulations. — **  lEtoMANOE, 
The.  F.D.  A  Ad.D. ;  [1901]  P.  15 ;  70  L.  J.  P.  1; 
83  L.  T.  486. 

13.  Collision — Barges  in  tow — Thames  Bye^laws, 
1898,  r.  11 — Anchor  ring  awash. — ^The  plaint^*  and 
the  defendants'  barges,  in  tow  of  a  tug  in  the  Biver 
Thames,  came  into  colUeion,  owing  to  the  defend- 
ants' barge  being  affected  by  the  wind  and  tide 
whilst  the  tug  was  temporanly  brought  up,  and 
the  anchor  hanging,  ring  awash,  from  the  bows  of 
the  defendants'  barge  pierced  the  quarter  of  the 
plaintiffs'  barge  doing  damage. 

Held,  that  the  plaintiffs  were  entitled  to  recover, 
for  though,  by  rule  11  of  the  Thames  Bye-laws, 
the  anchor  must  be  as  low  as  ring  awash,  it  may — 
according  to  the  interpretation  put  upon  the  rule  in 
The  J.  B.  Hinde,  [1892]  P.  231-^be  as  much  lower 
as  is  thought  proper,  and  those  in  charge  of  the 
defendants'  barge  were  negligent  in  not  having  it 
sufficiently  low  in  the  water  to  avoid  danger  to 
other  barges  in  esse  of  contact  in  the  course  of  the 
ordinary  incidents  of  navigation  in  the  river. — 
**  Six  Sisters,"  The,  P.B.  &  Ad.D, ;  [1900]  P.  302. 

14.  Collision — Both  ships  to  hlame— Consequential 
damage — Tortfeasors — Division  of  loss — Antinomy, — 
In  an  action  of  damage  by  collision  both  vessels 
were  found  to  blame.  The  decree,  in  the  usuttl 
form,  condemned  the  owners  of  the  defendants' 
vessel  and  their  bail  in  a  moiety  of  the  plaintiffs' 
claim  in  respect  of  the  said  damaffA,  aud  the  owners 
of  the  plaintiffs'  vessel  and  their  bail  in  a  moiety  of 
the  defendants'  counterclaim  in  respect  of  the  said 
damage.    At  the  reference  the  registrar  added  to 


the  moiety  of  the  plaintiffs'  claim,  payabls  by  ftt 
defendants,  a  moiety  of  the  amount  of  danugi 
recovered  from  the  plaintiffs  by  the  owners  of  • 
barge  against  which  the  plaintiffs'  vessel  was  driics 
in  consequence  of  the  collision. 

The  defendants  appetled  on  the  ground  thit,  m 
the  plaintiffs  and  defendants  were  joint  tortfeaioii, 
no  contribution  oould  be  claimed  from  the  defend- 
ants in  respect  of  the  damage  to  the  barge  piidbj 
the  plaintiffs. 

Held,  that  the  decree  in  Admiralty  had  ben 
properly  carried  out  by  adding  to  tiie  moiety  of 
their  damage  claimed  by  the  pialntiffi  a  mctety  of 
the  consequential  damage  recovered  by  the  Iwge 
owner  from  the  plaintiffs,  and  that  it  was  not 
material  that  the  damage  asose  out  of  a  tort— 
*•  Frahklawd,"  The,  P.D.  <fe  Ad.D. ;  [1901]  P. 
161 ;  70  L.  J.  P.  42 ;  84  L.  T.  395. 

15.  OoUision-^Fog—Speed—Regukaions  for  Pre- 
venting Collisions  at  Sea,  art  16. — A  passenger 
steamship,  fitted  with  twin  screws,  which  vti 
proceeding  at  the  rate  of  nine  and  a  half  knots  sn 
hour  in  a  dense  fog,  was  held  not  to  be  going  at  i 
moderate  speed,  and  to  have  conunitted  a  faretdi 
of  art.  16  of  the  Begulations  for  Prsventing 
Collisions  at  Sea,  although  it  was  proved  that  her 
engines  were  so  constructed  that  she  could  not  go 
slower  without  stopping  from  time  to  time. 

That  article  is  imperative,  and,  therefore, 
althrugh  such  consequeocee  as  loss  of  handioees 
and  the  risk  of  loss  of  position  may  result  from 
proceeding  at  a  lower  rate  of  speed,  which  may  be 
attained  by  ocoasioivally  stopping  her  engines,  ooo- 
siderations  of  that  nature  do  not  justify  a  vesisl  m 
proceeding  at  more  than  a  moderate  speed.— 
•«  Campakia,"  The,  C.A,  ;  84  L.  T.  673. 

16.  Collision— Limitation  of  Hahiiay—Loss  of 
mails — Locus  standi  of  Postmaster-General  at 
bailee — Negligence  of  stranger. — The  PoetoiMter- 
General,  being  under  no  liability  to  his  bailon  for 
property  bailed  to  him  as  Postmaster-General, 
cannot  on  behalf  of  the  bailors  recover  for  the  lose 
of  the  property  bailed,  the  loss  being  caused  by  the 
negligence  of  a  stranger. 

Claridge  v.  The  South  Staffordshire  Tramway  Co., 
[1892]  1  Q.  B.  422,  40  W.  B.  Dig.  11.  foUowed.- 
••  WiNKPiELD,"  The,  P.D.  &  Ad.D.,  686. 

17.  Collision — Negligence — Contributory  negligenu 
—Thames  Bye-laum,  1898,  art.  47.— The  plaintiib' 
steam  vessel,  proceeding  down  the  River  Tuamee 
against  the  tide,  n^lected— in  breach  of  art.  47  of 
the  Thames  Bye-laws — ^to  wait,  beforo  roonding 
Bladkwall  Point,  "  until  any  other  vessels  roondinf 
the  point  with  the  tide  (had)  passed  dear,"  and 
came  into  collision  with  the  defendants'  steam 
vessel  which  had  come  up  the  river,  and  was,  at 
the  material  time,  in  process  of  turning  preparatofy 
to  entering  the  West  India  Dock. 

Held,  by  Jeune,  P.,  that  the  defendants'  vsmbI 
was  to  bUme  for  negligently  failing  to  execats 
the  manoeuvre  of  turning  witii  due  regard  to  the 
passing  traffic;  but  that  the  plaintiff*'  vessel  wai 
also  to  blame,  for,  through  the  breach  of  art  47, 
she  had  brought  herself  into  a  position  in  which 
she  would  not  otherwise  have  been,  and  by  hamper- 
ing the  manoeuvre  of  the  defendants'  veisel  ooii- 
tributed  to  the  collision  and  damage. 

The  Margaret  (Cayzer  v.  Carron  Co.),  9  Apo.  Gas. 
873,  distingoished.— <*  OvnroDSAK  G&anob,"  Thi, 
P.D.  cfe  Ad.D. ;  [1901]  P.  127 ;  70  L.  J.  P.  27. 

18.  Collision -^Narrow  channel — Vessel  turning 
round — Begulations  for  Preventing  Collisions  <U  Sea, 
art.  25.— Art.  26  of  the  Begulations  lor  P^venting 
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ColUrioiui  at  Sea  is  not  infringed  bya  yoMel  taming 
ronnd  In  a  narrow  obannel  whereby  some  portion 
of  her  length  miut  necessarily  dnring  the  proo<»88 
fail  to  remain  on  that  side  of  the  fairway  or  mid- 
ehannel  whioh  lies  on  her  starboard  side.  — 
"  WHiTLiBBxmN,"  Thk,  P.D.  &  Ad.D. ;  83  L.  T. 
748. 

19.  CoUiHon — Steering  rules — Sound  signaU — 
"  Tcihing  any  course  authorized  or  required  hy  these 
rules  ** — Regulations  for  Preventing  Collisions  at  Sea, 
1897,  art.  28.— The  plaintiffs*  steam  vessel,  after 
giving  a  polonced  blast  on  her  whistle,  left'  a  dock 
entranoe  in  the  Mersey  under  easy  starboard  helm, 
and — whilst  oontinning  to  ronnd  under  that  helm 
in  order  to  bring  up  idongside  a  wall  a  short 
distance  further  up — came  kito  collision  with  the 
dt-fendants'  down- coming  steamer.  It  was  alleged 
on  behalf  of  the  defendants  that  those  in  charge  of 
the  plaintifiis'  vessel  should  have  indicated  that  she 
was  directing  her  course  to  port  by  giving  two 
short  blasts  of  her  whistle  in  accordance  with  art. 
28  of  the  Betulations  for  Preventing  Collisioos  at 
Sea,  by  whioh,  "  when  vessels  are  in  sight  of  one 
another,  a  steam  vessel  under  way,  in  taldng  any 
oourse  authorized  or  required  by  ^ese  rules,  shall 
indicate  that  oourse  by  "  the  appropriate  signal. 

Held,  by  Jeune,  P.,  that  the  rule  was  not 
applicable,  as  the  starboard  action  of  the  helm 
began  before  leaving  the  entranoe,  and,  when  the 
other  vessel  was  in  sigHt,  the  plaintiflb'  vessel  was 
not,  with  reference  to  that  other  veisel,  taking  a 
course  authorized  or  reaoired  by  the  rules. 

Oases  in  whioh  the  rule  would  apply  considered. 
— "  MoTJEOT,"  Thk.  P.D.  cfe  Ad.D. ;  [1901]  P.  68 ; 
70  L.  J.  P.  7 ;  83  L.  T.  748. 

20.  Collision — Vessel  at  anchor  toith  tug  attached-^ 
**  Attached  for  the  purpose  of  tounng  or  manauvring  " 
— Failure  of  tug  to  exhibit  towing  lights — Liability  of 
tow — Mersey  Rules,  1900,  art.  4  (a) — Merdiant 
Shipping  Act,  1894  (57  &  58  Vict.  e.  60),  s.  419, 
9ub'Section  4. — ^The  plaintiffs*  vessel,  wiiile  laying  at 
anchor  in  the  fiiver  Mersey  with  a  tug  made  fast 
alongside  to  keep  her  to  her  anchor  tm  she  could 
be  towed  into  dock,  was  negligently  run  into  by 
the  defendants'  vessel  The  tug  was  carrying  the 
ordinary  lights  for  a  steamship  under  way. 

Held,  that,  under  rule  4  of  the  Meney  Bules,  the 
^R  ought  to  have  carried  towing  lights ;  that  the 
infringement  of  the  rule  was  one  which  might 
possibly  have  contributed  to  the  collision;  and 
that  for  this  infringement  the  plaintifb'  vessel  was 
to  blame,  both  apart  from  statute  and  undnr  section 
419,  sub-section  4,  of  the  Merchant  Shipping  Act, 
1894.— "Dbvoniaw,"  Thk,  CA.,  665;  [1901]  P. 
221;  84L.T.  675. 

21.  Demurrage— Cargo  **tobe  discharged  with  all 
despatch  as  customary  *' — Delay  catued  by  deficiency  of 
railway  wagona^- Liability  of  consignees. — By  a 
cbaiter- party  the  cargo  was  "to  be  discharged 
with  all  despatch  as  customary."  By  the  custom  of 
the  port  of  discharge  cargo  was  discharged  into 
railway  wagons  belonging  to  certain  railway 
companies.  Owing  to  a  scarcity  of  wagons 
caused  by  stress  of  work  at  the  port,  and  throus^h 
no  default  or  negligence  of  the  consignees,  the 
discharge  of  the  cargo  was  delayed.  In  an  action 
by  the  shipowners  against  the  consignees  to  recover 
damages  for  the  delay, 

Held,  that  the  consignees  were  not  liable. — ^Lyi;e 
Smppma  Oo.  v.  Oabdiff  Oobfosation,  C.A.,  85 ; 
[1900]  2  Q.  B.  638 ;  69  L.  J.  Q.  B.  889 ;  83  L.  T. 
329. 

22.  Demurrage — Liabilitu  of  charterers  of  ship  ond 
consignees  of  cargo. — ^The  defendants  oliarterea  the^  | 


plaintiffs'  vessel,  and  guaranteed  that  the  oharter- 
party  would  be  carried  out  in  its  entirety  and  on 
the  conditions  as  to  time  provided  therein  and  as  to 
payment  of  demurrage  legally  incurred  aooording 
to  the  terms  of  the  charter-party.  The  defendants 
sold  the  cargo  to  the  consignees,  who  were  the 
holders  of  the  bills  of  la^ng.  On  the  arrival  of  the 
ship  at  the  port  of  discharge,  the  consignees,  having 
other  i^pi  in  dock,  were  not  permitted  by  the 
dock  regulations  to  at  once  berth  the  plaintiffs' 
ship,  and  delay  in  discharging  was  thereby  incurred, 
in  reject  of  which  demurrage  was  claimed  from  the 
defendants. 

Held,  that,  inasmuch  as  the  consignees  had 
become  agents  of  the  charterers  to  receive  the  cargo 
and  pay  the  freight  in  acoordance  with  the  terms  of 
the  charter-party,  the  charterers  were  not  liable. — 
"  Dbbbhoxjnd,"  Thk,  P.D.  cfe  Ad.D.,  511 ;  84  L.  T. 
360. 

23.  General  average^Sacrifice  of  freight.— -Tba 
plaiotifiiB,  the  owners  of  a  ship,  chartered  her  to 
carry  a  cargo  of  coals  from  Cardiff  to  Bsquimault, 
and  insured  the  chartered  freight  with  the 
defendants.  During  the  voyage  the  coals  began  to 
heat,  and  the  master  dedded,  for  the  safety  of  the 
ship,  freight,  and  cargo,  to  jettison  part  of  the 
cargo  and  bear  up  for  the  Biver  Plate.  It  was 
necessary,  for  the  safety  of  the  whole  adventure, 
for  the  vessel  to  put  into  Buenos  Ayres,  where  the 
ooal  was  surveyea,  and  was  found  to  be  in  such  a 
condition  that  it  would  have  been  impossible  to 
have  carried  it  with  ssiety  to  Esquioiault.  The 
vessel  abandoned  her  voyage  and  returned  to  the 
United  Kingdom  with  another  cargo,  and  the 
chartered  freight  was  wholly  lost.  While  at 
Buenos  Ayres  the  i^p  and  her  cargo— both  the 
portion  landed  and  the  portion  remaining  on  board 
—were  in  safety,  but  no  part  of  the  cargo  could  be 
reloaded  and  earned  with  safety  to  Esquimault. 

Held,  that  there  was  no  general  average  sacrifice. 
The  bearing  up  for  the  Biver  Plate'was  not  a 
general  average  sacrifice  as  regards  the  cargo,  so  as 
to  be  the  subject  of  a  general  average  contribution. 
The  common  danger  had  oeased  when  the  cargo 
was  sold. 

Judgment  of  Bigham,  J.  (48  W.  B.  48.  [1899]  2 
Q.  B.  356),  affirmed.— IBEDALB  v.  China  Tradsbs' 
INSTJBANOB  Co..  C.A.,  107;  [1900]  2  Q.  B.  515; 
83  L.  T.  299. 

24.  Pilotage— Compulsory— Foreign  vesseH-'Port  of 
Blyth ^Trinity  House  of  NewcaeHe-upon^Tyne— 
41  Oeo.  3,  c.  Ixooaovi.,  s.  6.— A  foreign  vessel 
resorting  to,  or  coming  into,  or  departing  from, 
the  port  of  Blyth,  is  TOuud  by  compulsion  of  law 
to  employ  a  pilot  licensed  by  the  Trinity  House  of 
Newcastle-upon-Tyne.—"  HOLAB "  The,  P.D.  & 
Ad.D.,  224 :  [1901]  P.  7 ;  83  L.  T.  436. 

25.  Salvage— Charterers  having  an  interest  in  goods 
iaved — Luibility  to  contribute — Action  in  personam. 
— ^The  defendants  chartered  a  ship,  in  -madk  they 
agreed  to  carry,  amongst  other  cargo,^  oertain 
Government  stores  from  Xondon  to  Jamaica  upon 
the  terms  that  they  were  to  be  responsible  for  the 
safe  delivery  of  the  cargo,  subject  to  certain 
exceptions.  During  the  voyage  the  ship,  through 
her  own  default,  came  into  collision  wiui  another 
vessel,  and  salvage  services  were  rendered  to  her  by 
the  plaintiffi.  A  salvage  award  was  made  i^ainst 
the  ship,  cargo,  and  fnSght,  the  award  indudintr  a 
sum  in  rei^ot  of  the  Government  stores.  The 
Government  having  refused  to  pay  salvage,  the 
plaintiffi  brought  an  action  in  personam  against  the 
defendants  to  recover  the  amount  payable  in 
xeepect  of  the  Gtovecnment  stores. 
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Held,  affirming  the  judgment  of  Jeone,  P.,  that, 
as  the  defendants  had  an  interest  in  the  Govern- 
ment storf  B  saved,  they  were  liable  to  pay  salvage 
remuneration,  and  an  action  in  personam  lay. 

The  Five  Steel  Barges,  15  P.  D.  142. 38  W.  R.  Dig. 
192,  approved. — **Pobt  Victoe,"  Thi  Caboo  bx, 
O.A.,  678;  [1901]  P.  243;  70  L.  J.  P.  62;  84 
L.  T.  677. 

26.  Salvage—  Damage  suffered  by  salving  vessel 
during  services — Liability  of  vessel  salved  for  damage 
—  Onus  of  proof. — ^Where  a  vessel  iufftirs  damage 
while  rendering  salvage  services  and  there  is  no 
proof  that  those  in  charge  of  her  have  been  guilty 
of  any  negligence  or  onskilfnl  management,  there 
is  a  presumption  that  such  injury  is  caused  by  the 
necesftities  of  the  services,  and,  in  the  absence  of 
proof  to  the  contrary,  the  vessel  salved  is  liable  to 
compensate  the  salving  vessel  for  such  damage.  It 
is  not  the  custom  of  a  Court  of  Appeal  to  vary  the 
decision  of  a  court  below  on  a  question  of  amount 
merely  because,  had  the  case  come  before  them  in 
the  first  instance,  they  might  have  awiu^ed  a 
different  sum. — "  Baku  STAin)ABD,"  The,  P.C7. ; 
84  L.  T.  788. 

27.  Salvage — Pilot  on  salving  ship  -^  Claim  as 
salvor,— A.  pilot  employed  to  pilot  a  veesel  which  is 
towing  another  vessel  in  distress  is  entitled  as 
against  the  salved  property  to  remuaeration  as  a 
s*»lvor  in  respect  of  hia  services  to  that  property,  if 
in  the  performance  of  them  he  runs  risk  outside 
what  can  be  reasonably  considered  to  h»ve  been 
within  the  ordinary  scope  of  his  emplovment. — 
"  SAirriAGO,"  The,  P.D.  cfc  Ad.D, ;  70  L.  J.  P.  12 ; 
83  L.  T.  439. 

28.  Salvage— Towage— Pilot— Contributory— Negli- 
gence,—Where  a  ship  in  tow  of  a  steam  tugsufPers 
damage  by  reason  of  the  negligence  of  those  on 
board  the  tug,  her  owners  are  entitled  to  recover 
in  respect  of  that  damage  from  the  owners  of  the 
tug,  notwithstanding  the  fact  that  the  negligence 
of  a  pilot  in  charge  of  the  ship  by  compulsion  of 
law  contributed  to  the  mischief. — *<  Adam  Spies," 
The,  RD.  &  Ad.D. ;  70  L.  J.  P.  26. 

29.  Seaworthiness — Presumption — Evidence — Cause 
of  vesseTs  loss  umucertainable — Appeal  from  Mauri^ 
tius, — Where  a  vessel  capsized  and  sank  in  less  than 
twenty-four  hours  after  leaving  port  without 
having  encountered  any  storm  or  other  known 
cause  sufficient  to  account  for  the  catastrophe, 
there  is  a  presumption  of  unseaworthiness  on  which 
a  jury  may  be  directed  to  act  in  the  absence  of 
evidence.  Where  evidence  is  given,  all  the  facts 
must  be  considered,  indudiog  the  unexplained  sink- 
ing, aLd  unless  it  establiehee  unseaworthiness  the 
defence  founded  on  it  muit  fail. 

Anderson  v.  Morice,  (1874)  L.  B.  10  0.  P.  68, 
approved. 

The  defence  in  this  case  was  overruled,  since  the 
real  cause  of  the  loss  was  not  ascertainable  on  the 
evidence,  though  it  appeiffed  to  be  attributable  to 
mistakes  made  in  managing  the  vessel  after  she 
sailed  rather  than  to  her  unseaworthiness  when  she 
sailed. — Ajtjm  Hossen  v.  Uiaoir  Mabine  Insub- 
ANOE  Co.,  P.O. ;  [1901]  A.  C.  362;  70  L.  J.  P.  0. 
34 ;  84  L.  T.  366. 

30.  Seaman — Desertion  from  foreign  ship. — It  is 
no  ofPence  under  section  236  of  the  Merchant 
Shipping  Act,  1894,  to  persuade  a  seaman  to  desert 
from  a  foreign  ship,  for  such  ofPence  is  punishable 
only  under  section  238  when  applied  by  Order  in 
Council.— Poll  v.  Dambb,  K.B.D.  ;  70  L.  J.  K.  B. 
721 ;  84  L.  T.  870. 

See  also  Bankruptcy,  31 ;  Insurance,  3-7. 


SLANDEB.— See  libel,  2. 

SOLICirOB  :— 

1.  Coets— Taxation -'Company-^Debefdure-kiMen 
— Retainer — Joint  and  several — Liahility. — ^Motioooa 
bthalf  of  the  defendants,  that  an  order  made  in 
chambers  upon  minutes  upon  further  oonsiderttioa 
of  the  action,  directive  taxation  and  payment  d 
costs  of  the  plaintiffs  and  of  the  defendants  otbcr 
thcin  the  company,  whose  costs  were  dissUoired, 
might  be  altrrod  by  ad(Ung  a  direction  that  the 
defendants,  the  trustees,  should  have  a  fall  set  of 
costs  allowed  them. 

The  action  was  brought  by  debentare-holien  to 
enforce  the  security  of  the  debentures  by  fon- 
dosure  or  sale. 

The  defendants  were  the  company,  the  mort- 
ffagors;  the  trustees  for  the  first  mortgigs 
debentures;  and  the  trustees  for  the  seoond mort- 
gage debentures. 

The  same  solicitor  acted  for  all  the  defendants. 

The  assets  of  tiie  company  were  insufficient  to 
pay  the  first  mortgage  debentures  in  fnlL 

Held,  that  a  fuU  set  of  costs  should  be  allowed  to 
the  defendants,  notwithstanding  that  the  def<n- 
dants,  the  trustees,  and  the  defendant  oompanyhad 
appeared  by  the  same  solicitor;  but  that  the 
solicitor  was  not  enutied  to  be  paid  out  of  the 
funds  any  costs  for  which  the  company  were,  but 
the  trustees  were  not,  liabla— Mortgage  Insus- 

ANOE  Go.  V,  OaNADIAET  AGBIOULTUBAL  Ck)LONIZA- 

TIOH  Co.,  Ch.D.  Kekewich,  J. ;  84  L.  T.  861. 

2.  Costs — Taxation— Mining  Uase — NegotiaUwu— 
Third-party  order— Soliciiors  Act,  1843  (6  &  7  Vid. 
c.  73),  s.  38.— Where,  under  the  usual  third-party 
order  for  taxation  of  a  lessor's  solicitor's  hill  d 
costs  in  the  preparation  of  a  mining  lease,  the 
lessees  objected  that  th»y  were  not  liable  for 
certain  items  for  preliminary  negotiations  wiiich 
were  included  in  the  bill,  and  in  particular  for 
fees  paid  to  a  mining  expert  and  correspondeooe 
with  him;  and  the  question  was  whether  their 
liability  was  altered  by  reason  of  a  third-party 
order  to  tax  having  been  obtained  by  them;  sad 
the  taxing-master  having  decided  that  the  lessees 
had  rendered  tiiemselves  liable  for  these  fees  by 
reason  of  their  having  obtained  the  third-paity 
order  to  tax, 

Held,  that  the  third-parfy  order  did  not  alter 
or  enlarge  the  scope  of  the  liability  upon  the 
existence  of  wbidh  the  order  was  based.  The  oonrt 
was  bound  to  look  at  the  nature  of  the  items,  and  to 
consider  whether,  apart  from  the  order,  the  applicant 
was  under  any  liability  to  pay  them.  Although 
the  solicitor  may  put  in  one  bill,  as  against  his 
own  client,  a  series  of  items,  some  of  which  may 
go  beyond  the  liability  of  the  third  par^,  the 
third  party  does  not,  by  obtaining  an  order  to 
tax,  render  himself  liable  to  the  whole  UU, 
unless  there  is  a  contract — express  or  implied— to 
this  effect  The  bill  accordingly  was  ref ezied  hack 
to  the  taxing-master  to  review  his  taxation. 

In  re  Negus,  43  W.  B.  68,  [1896]  1  CSh.  78, 
oonsidered.--GEAY,  Be,  Ch,D.  Cozens^Hardy,  /., 
298;  [1901]  1  Oh.  239;  70  L.  J.  Oh.  133;  84  L.  T. 
24. 

3.  Costs  —  Taxation  —  Payment  on  account  — 
Solicitors  Act,  1843  (6  &  7  Vict.  c.  73),  «.  41.— Hie 
plaintiff  bad  paid  the  amount  of  an  acoonnt  sent 
in  by  his  solicitor,  which  account  was  net,  however, 
a  **  bill  of  costs  "  inaimuch  as  it  did  not  set  oot 
the  particular  items  charged.  More  than  twelve 
months  after  such  payment,  the  plaintiff  took  oot 
a   summons    for   delivery   and  taxation  of  the 
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solicitor's  bill  of  costs.  No  bill  of  costs  had  been 
delivered  at  the  date  of  the  hearing  of  the 
summons. 

Held,  that  the  payment  on  account  could  not  in 
the  drcumatances  be  made  referable  to  the  bill  of 
costs  which  would  be  delivered  after  the  hearing  of 
tbe  appKcation ;  and  that  the  plaintiff  was  entitled 
to  the  common  form  order  for  delivery  and 
taxation,  notwithstanding  the  payment  made 
upwards  of  twelve  months  before  the  vsn^  of  the 
summocis.— Galus,  Eb,  OLD,  Joyce,  J,,  316. 

4.  Coats — Taasation — Trustee — Payment  by  trustee 
more  than  twelve  months  previously — Claim  of  ceHtui 
que  trust  to  taxaiion^aolicitors  Act,  1843  (6  &  7 
Vict.  c.  73),  ss.  39,  41.— Section  41  of  the  Solicitors 
Act,  1843,  has  a  general  application,  and  refers  to 
all  modes  of  taxation  previously  specifiled  in  sections 
37  to  40.  The  court,  therefore,  has  no  power  to 
order  taxation  under  section  39  more  than  twelve 
calendar  months  after  payment. 

Decision  of  Kekewioh,  J.  (48  W.  B.  375,  [1900]  1 
Oh.  867)  reversfd.— Wellbobnb.  Eb,  C.A  ,  113; 
[1901]  1  Ch.  312;  70  L.  J.  Ch.  172;  83  L.  T.  611. 

.  6.  Lien — Charging  order  on  fund  in  court — Client 
a  company — Application  after  winding-up  order — 
Delay-- Discretion—Solicitors  Ad,  1860  (23  &  24 
Vict.  c.  127),  «.  28— Companies  Act,  1862  (26  &  26 
Vict.  c.  89),  s.  163. — In  an  application  for  a  charging 
order  urder  the  Solicitors  Act,  1860.  s.  28,  delay  by 
the  applicant  is  no  ground  for  refusing  the  order 
unless  other  rights  in  respect  of  the  property  have 
arisen  in  the  meantime. 

An  order  made  under  this  section  on  the  interest 
of  a  company  in  a  fund  in  court  is  not  such  an 
execution  on  the  assets  of  the  oompany  as  would 
be  void  under  section  163  of  the  Oompaniea  Act, 
1862.— BoBW,  Be,  Cubnook  v.  Boew,  Ch.D.  Far- 
well,  J.,  23;  [1900]  2  Ch.  433;  69  L.  J.  Oh.  669; 
83  L.  T.  61. 

6.  Lien  •—  Infants  —  Compromise  —  Judgment  — 
Reserving  liberty  to  solicitor  to  apply — Form  of  order. 
— A  solicitor  acting  for  infants  in  an  action,  in  con- 
senting to  a  judgment-compromise  whereby  a 
specific  fund  brought  into  court  in  the  action  is 
ordered  to  be  paid  out  to  trustees  for  t^e  benefit  of 
the  infants,  is  entitled  to  the  ordinary  solicitor's  Hen 
for  his  costs  upon  the  interests  of  the  infants  in  the 
fund  as  fully  and  effectually  as  he  would  have  been 
entitled  thereto  had  his  dients  been  persons  sui 
juris  ;  and  it  is  not  necessary,  though  it  may  be 
desirable,  that  his  right  under  suc^  li«n  should  be 
expressly  r«>served  by  the  judgment. — Sakdbbson, 
Be,  Weight  v.  Sabdebsoit,  C.A.  ;  [1901]  1  Ch. 
317 ;  83  L.  T.  515. 

7.  Probate^ Practice — Attachment — Solicitors  Act, 
1860  (23  &  24  Vict  c.  127),  s.  26— Unauthorized 
person — Lodging  caveat — Ministerial  act. — Lodging  a 
caveat  is  a  ministerial  act,  and  a  person,  not  being 

^a  solicitor,  who  performs  this  act  on  behalf  of 
another,  is  not  liable  to  attachment  under  section 
26  of  the  Solicitors  Act,  I860.— Panton,  Be,  P.D. 
cfe  Ad.D. ;  [1901]  P.  239;  84  L.  T.  726. 

8.  Professional  misconduct — Conflicting  interests — 
Undisclosed  agreement  to  share  profits — Solicitors 
Act,  1888  (51  &  52  Vict  c  65).— Where  solicitors 
represent  conflicting  interests  in  litigious  proceed- 
ings of  any  kind,  any  arrangement  or  understand- 
ing or  practice  whereby  a  share  of  profit,  whether 
caUed  *'  agency  "  or  by  any  other  name,  is  paid  by 
one  of  the  solicitors  to  ano&er,  is  wrong  in  principle 
and  fraught  witii  risk  to  the  welfare  of  clients  and 
to  the  administration  of  justice,  and  constitutes 
professional   misconduct.  —  Inoobpobatbd     Law  | 


SOOIBTY,  Ex  PARTE.  FOTTB  SOLIOITOBS,  Efl.  Q.B.D., 

219;  [1901]  1  Q.  B.   187;  70  L.  J.  Q.  B.  5;  83 
L.  T.  484. 

See  also  Bankruptcy,  9 ;  Mortgage,  13 ;  Partner- 
ship, 3 ;  Practice,  34. 

STAMP  ACTS.— See  Inland  Bevenue,  19-27. 

STOCK  EXCHANGE:— 

1.  Bankruptcy — Broker — Debt  for  differences  due 
to  client — Collection  of  assets  by  official  assignee  of 
Stock  Exchange — Claim  by  trustee  in  bankruptcy. — 
A  sum  of  money  due  from  a  stbckbroker  to  a 
customer  for  differences  is  not  impressed  with  any 
trust  in  favour  of  the  customer,  but  on  the  bank- 
ruptcy of  the  broker  passes  to  the  trustee  in 
bankruptcy  for  the  bene&t  of  the  general  body  of 
creditors. 

DeciBion  of  Phfllimore,  J.  (48  W.  B.  96),  affirmed. 
—King  v.  Hutton,  C,A.\  69  L.  J.  Q.  B.  786;  83 
L.  T.  68. 

2.  Principal  and  agent — Broker  lumping  several 
orders  under  one  contract — Liability  of  principal  to 
jobber  on  default  of  broker — Custom — Stock  Exchange 
Rules,  r.  177. — A  stockbroker  who  was  instructed 
by  a  client  to  purdiase  a,nd  carry  over  for  him  210 
Louisville  shares  for  a  particular  account,  executed 
the  order  by  purchasing  in  his  own  name  from  a 
jobber  a  large  number  of  these  shares  and  appro- 
priating in  his  books  tbe  specified  number  to  the 
client  and  the  remainder  of  tiie  shares  to  a  third 
party.  The  stockbroker  having  been  declared  a 
defaulter, 

Held,  by  Kennedy,  J.  ([1900]  2  Q.  B.  18.  6 
Com.  Ca«.  217,  48  W.  B.  JDig.  186),  in  an  action 
by  the  jobber  to  recover  damages  for  non-acceptance 
of  the  210  shares  by  the  client,  that  the  alleged 
Stock  Exchange  usage,  bv  which  a  broker,  in- 
structed by  two  or  more  different  clients  to  purchase 
certain  shares  to  be  carried  over  from  time  to  time, 
Itim^  the  orders  together  and  purchases  tiie  shares 
in  his  own  name  from  the  jobber,  does  not  create 
any  privity  of  contract  between  the  jobber  and  the 
broker's  clients,  so  as  to  enable  the  former  to  sue 
the  latter  in  the  event  of  the  brok4>r*s  failure  to 
meet  his  liability. 

Held,  on  appeal,  that  the  judgment  of  Kennedy, 
J.,  must  be  affirmed,  as  the  alleged  custom  of  the 
Stock  Exchange  relied  on  by  the  jobber  had  not 
been  proved  at  the  trial  to  exist. 

Semble  (per  A.  L.  Smith,  M.B.),  if,  in  some  other 
action,  the  existence  of  this  custom  could  be  proved, 
it  seemed  to  him  to  be  a  reasonable  custom,  and 
might  be  pleaded. 

Levitt  &  Thornton  v.  Hamblet,  17  Times  L.  B. 
307,  referred  to.— BBOESiTSBir  v.  Haiolbt,  C.A., 
481;  [1901]  2  K.  B.  73;  70  L  J.  K.  B.  600;  84 
L.  T.  617. 

3.  Principal  and  agerU  —  Default  of  broker  — 
Liability  of  client  to  jobhr — Privity  of  contract.^ 
Defendant  employed  a  broker  to  purchase  for  him 
certain  shares  on  the  Stock  ExcQange.  and  after- 
wards directed  him  to  carry  over  the  shares  to  the 
next  account.  The  broker,  in  accordance  with  the 
regulations  of  the  Stock  Excbang^,  purchased  the 
shares  in  his  own  name  from  the  plaintiffs,  who 
Wfre  jobbers  on  the  Stock  Exchaoge,  and  after- 
wards carried  over  with  them  tbe  same  shares.  The 
defendant's  name  was  not  disclosed.  Before  the 
next  settling  day  the  broker  was  declared  a 
defaulter  on  the  Stock  Exchange,  and  in  accordance 
with  the  rules  of  that  body  his  contract  with  the 
plaintiffs  was  closed,  at  a  price  fixed  by  the  official 
aasi^ee  of  the  Stock  Exchange.  The  plaintiffiB 
havmg  ascertained  that  the  broker  was  acting  for 
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the  defendant  in  this  traniaotion  OftUed  upon  him  to 
take  up  the  shares.  He  deolined  to  aooept  any 
responsibility  for  them ;  and  the  plaintiffs,  on  the 
settling  day,  tendered  the  shares  to  the  defendant, 
and,  on  his  ref asing  to  aooept  them,  sold  them  for 
the  best  price  tbea  obtainable.  In  an  action  to 
recover  from  the  defendant  the  difEereooe  between 
the  price  at  which  the  shares  had  been  carried  over 
and  that  at  which  they  had  been  sold, 

Held,  affirming  the  judgment  of  M«the«7,  J., 
that  the  defendant  was  liahle  as  principal  on  the 
contract  made  for  him  by  his  broker  with  the 
plaintiffs,  and  that  the  privity  of  contract  between 
the  plaintiffd  aod  the  defendant  wm  not  affected  by 
the  rnles  of  the  Stock  Exchange  as  to  the  com- 
pulsory dosing  of  the  transactions  of  a  defaulting 
broker. 

There  is  no  established  usage  under  which  the 
dient  of  a  broker  on  the  Stock  Exchange  who  has 
become  a  defaulter,  and  whose  transactions  have 
been  dosed  at  prices  fixed  by  the  official  assignee, 
can  claim  the  right  to  dose  at  the  price  so  fised  a 
transaction  entcnred  into  for  him  by  the  broker  with 
another  member  of  the  Stock  Exchange. — Lbyitt 
V.  Hamblkt,  C7.A;  [1901]  2  K.  B.  63;  70  L.  J. 
K.  B.  520;  84  L.  T.  638. 

4.  Volurvtary  gift—ParchaBe  of  ahares-^Passing 
wife's  name  as  name  of  purchaeer— Death  of  donor 
before  tranajera  executed  —  Will  —  Conatruction  — 
Tenant  for  life  and  remainderman—Liability  for 
dUapidationa  existing  prior  to  teatator'a  death.— A, 
testator  a  few  days  before  his  death  bought  through 
a  broker  on  the  Stodc  Exchange  oertaia  stocks  and 
shares.  On  the  day  before  his  death,  this  being 
also  *<name  day"  on  the  Stock  Bxcbange,  in 
aooordanoe  with  the  testator's  instructions  his 
wife's  name  was  passed  as  the  transferee  of  the 
stocks  and  shares.  The  testator  died  before  the 
transfers  were  executed. 

Hdd,  that  the  gift  of  the  stooks  and  shares  was 
complete. 

Farther,  testator  by  his  will  declared  that  his 
trustees  might  permit  bis  widow  to  ri>side  ia  his 
leasehold  house  as  long  as  she  might  desire,  "  she 
paying  the  rent  and  all  rates,  taxes,  outgoings  and 
repairs  in  connection  therewith,  and  my  trustees 
shall  not  be  concerned  to  see  to  the  upkeep  of,  or 
be  responsible  for,  the  said  premises  in  any  way 
during  such  time  as  my  wife  shall  reside  in  the  said 
premises." 

Hdd,  that  the  widow  was  not  liable  to  pay  for 
dilapidations  existing  prior  to  the  testator's  death. 
—Smith,  Eb,  Pull  v.  Smith,  Ch.D,  Byrne,  J. ; 
84  L.  T.  836. 

See  also  Prindpd  and  Agent,  4. 

TELEGBAPH  —Bee  County  Court,  12. 

TOLL:— 

Turnpike  road — Exemption— Carriage  employed  in 
her  Ufajeaty'a  military  aervice—Army  Act,  1881  (44 
&  46  Vict.  b.  68),  a.  143.— A  private  carriage 
belonging  to  an  officer  in  the  regular  forces  is  not, 
when  used  by  him  while  on  duty, '  ex<^mpted  by 
section  143  of  tbe  Army  Act,  1881,  from  payment 
of  toll  in  passing  along  a  turnpike  road. — Cbaig  v. 
NiOHOLAB,  Q.B.D.,  48 ;  [1900]  2  Q.  B.  444 ;  69 
L.  J.  Q.  B.  608;  82  L.  T.  766. 

TBADE-MARK:— 

1.  Invented  word — Patenta,  Deaigna,  and  Trade- 
Marka  Act,  1883  (46  &  47  Vict.  c.  67),  a.  64,  aa 
amended  by  Patenta,  Deaigna,  and  Trade-Marka  Act, 
1888  (61  &  62  Vict.  c.  60),  a.  10.— The  word  "  Uneeda" 
being  a  mere  misspdt  combination  of  the  English 


words  "  Yon  need  a,"  is  not  an  •*  invented  word" 
within  the  meaning  of  section  64,  sab-seotioa  1  (<2), 
of  the  Trade- lifarks  Act.  Moreover,  it  is  deaorip- 
tive  of  the  quality  or  character  of  goods ;  aod  on 
both  these  grounds  it  is  not  the  proper  aabject  d 
registration  as  a  trade-mark.-"  XJnbbda  "  T&ABl- 
Mark,  Bl,  Gh.D.  Oozena-Sardy,  J. ;  [1901]  1  Cb. 
660 ;  70  L  J.  Ch.  318 ;  84  L.  T.  269. 

2.  Merchandize  Marka  Ad,  1887  (60  &  51  VicLc 
28),  aa.  2,  aub-aectian  2;  3,  auh^aeetion  l—Faiaa 
trade  deacription — "  Applioation  to  goods — DeeoripUe^ 
implied  from  conduct, — A.  purchaser  asked  at  a  diop 
for  two  half-pounds  of  tea.  The  sUesman*  without 
making  any  verbal  statement,  iianded  him  two 
packets  of  tea,  for  which  he  paid«  Baoh  paoket 
was  stamped  in  ink,  '*  The  wdght  of  this  package, 
induding  the  wrapper,  is  i  lb."  There  was  dighUy 
less  than  i  lb.  of  tea  in  each  packet,  bat  the  ivinght 
of  the  tea  and  the  wrapper  combined  was  man 
than  i^  lb. 

Hdd,  that  the  salesman  had  not  by  his  oondoet 
applied  to  the  tea  a  false  description  of  its  weagfat 
within  tiie  meaning  of  the  Merchandize  Marks 
Act,  1887.— Langlkt  v.  Bombay  Tea  Co.,  Q.B.D., 
27;  [1900]  2  Q.  B.  460;  69  L.  J.  Q.  B.  752;  8S 
L.  T.  176. 

3.  Merchandize  marka — Selling  gooda  with  forged 
trade- mark  applied  to  tJiem  —  Beaaon  to  suepect 
genuineneaa  of  irade-'mark — "  Acting  innooentljf  " — 
Merchandize  Marka  Act,  1887  (60  &  61  Vict,  c  28), 
a.  2,  mb-aectum  2.— By  section  2,  snb-seotion  2,  of 
the  Merchandize  Marks  Act,  1887,  every  penon 
who  sells  any  goods  to  which  any  forged  trade- 
mark or  false  trade  description  is  applied  shall  be 
guilty  of  an  offence  against  the  Act,  nnlnss  hs 
proves  that,  having  taken  all  reasonable  pce- 
oantions  against  committing  an  offence  againsA  the 
Act,  he  hsd  no  reason  to  snspeot  the  gennimeness 
of  the  trade-mark  or  trade  description,  or — daase 
(c)— "  that  otherwise  he  had  acted  umooently." 

Held,  that  a  person  who  sdls  goods  to  whleh  a 
forged  trade-mark  or  false  traoe  desoripfcion  is 
applied  may  show  that  he  "  acted  innocently,"  aod 
be  exonerated  under  danse  (c),  although  at  tiis 
time  of  the  sale  he  had  reason  to  snspeot  tlie 
genuineness  of  the  trade-mark  or  trade  desoriptioii. 
— Ohbistib  v.  Coopbb,  Q.B.D.,  46 ;  [1900]  2  Q.  B. 
622 ;  69  L.  J.  Q.  B.  708. 

4.  Merchandize    marka — WcUch — Parts    imported 

from     ahroad — Finished    in     England — ^*  English 

lever''— Merchandize  Marka  Act,   1887   (60    ±    51 

Vict.   c.    20).— Tne  appellants    sold  a  watoh  for 

£2  68.  to  which  they  applied  the  deioription 
<<  English  lever.*' 

Certain  parts  were  imported  into  this  coanttj 
from  abroad  in  a  more  or  less  unfinished  state* 
The  value  of  theie  parts  in  their  rough  oonditiop, 
induding  the  mainspring,  hairspring,  and  oertaia 
screws,  was  8d.  The  price  of  these  parts  wbea 
finished  in  England  was  estimated  to  be  4s.  ^^ 
All  these  parts  were  dealt  with  in  this  coontrx  to 
enable  them  to  go  into  a  watdi,  and  the  watek 
was  put  together  here. 

The  magistrate  held  that  the  imported  parts 
were  of  foreign  origin  and  of  such  importanoe  that 
a  description  which  failed  to  indicate  them  wras  a 
false  description  in  a  material  respect,  and  that 
the  finishing  operations  in  this  country  were  not  of 
such  a  disracter  as  to  destroy  the  charaoteristias 
of  the  foreiga  conntry  in  which  they  were  mads 
and  product. 

He  accordingly  convicted  the  appeUaata  of 
ap^ying  a  false  Izade  description  to  the  watohu 

Hdd,  on  remitting  the  case  to  the 
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that  if  he  had  oome  to  thii  oondTLBioii  as  one  of 
faot  on  the  evidence,  and  had  simply  stated  the 
ease  to  determine  whether  there  was  anything  in 
point  of  law  to  prevent  him  coming  to  such  oon- 
doiion,  tbe  oonrt  would  not  distorb  his  d^oision  ; 
but  that  if  he  decided  upon  the  view  that  the 
inclusion  of  certain  parts  partly  manufactured 
abroad  compelled  him  as  a  m^ttf^r  of  law  to  hold 
that  "  Eoglish  "  was  a  false  description,  then  his 
decision  could  not  be  supported. — Williamson  v, 
TiBBNBT,  Q.B.D. ;  83  L.  T.  692. 

6.  Eegistration — Double  registration — Noti' essential 
particular»^Disclaimer^Time^PatenU»  cfcc,  Acts, 
1883-1888  (46  &  47  Vict.  c.  67 ;  61  &  52  Vict.  c.  60), 
a.  62. — ^Registration  will  not  be  allowed  of  a  tr»de* 
mark  identical  in  essential  particulars  with,  but 
differing  in  non-essential  particulars  from,  a 
registered  mark  of  the  applicant  himself. 

The  exclusive  use  of  non-essential  particulars  on 
a  trade-mark  must  be  disclaimed  in  the  application 
for  registration.  Subsequent  amendment  will  not 
be  allowed.— Playsb  &  Sons'  Tradb-mark,  Bb, 
Ch.D.  CozenS'Hardy,  J.;  [1901]  1  Oh.  382;  70 
L.  J.  Cb.  369;  84  L.  T.  190. 

6.  Begietration—Bedifioation  of  register  —  Dm- 
claimer — **  Distinctive  word  " — Descriptive  word — 
••Calculated  to  deceive  or  otherwise**— Patents, 
Designs,  and  Trade-Marks  Aet,  1883  (46  &  47  Vict. 
c.  67),  ss.  73,  74  —Under  the  Patents,  &c.,  Act, 
1883,  a  trade-mark  for  jams  was  registered  by  the 
plaintiffs,  consisting  of  a  copy  of  a  written  signature 
with  tbe  word  **  Silverpan  '^  added.  Toe  pJaintiff« 
did  not  claim  under  the  registration  the  exclusive 
use  of  the  word  "  Silverpan."  On  motion  by  the 
defendants  to  rectify  the  register  by  removing  the 
trade-mark,  or  by  adding  a  disclaimer  of  any  right 
by  the  plaintiflEs  to  the  exclusive  uee  of  the  word 
**  SQverpan," 

Held,  that  the  word  "  SUverpan  "  was  not  a  **  dis- 
tinctive woid"  within  the  meaning  of  section  74  of 
the  Patents,  &c.,  Act,  1883,  and  was  '*  not  calcu- 
lated to  deceive  or  otherwise  "  within  the  meaning 
of  section  73  of  the  Act,  and  that  the  motion  must 
be  refused. — Faulde&*s  Tbadb-Mabk,  Eb,  Ch.D. 
Kehewich,  j; ;  83  L.  T.  726. 

TRADE  NAME:— 

1.  Action  for  deceit-^Passsng  off-^CdlcuUxted  to 
deceive — Functions  of  Judge  and  witness  respectively. — 
Observations  of  Lord  Macnachten  on  the  respectiya 
functions  of  judge  and  witness  in  passing-off 
cases.— Payton  &  Co.  v.  SNBLLma,  H,L. ;  [1901] 
A.  0.308;  70  L.  J.  Ob.  644. 

2.  Same  name — Goods  of  same  class — Misleading 
public— Injunction. — In  1895  J.  &  J.  Oash,  an  old 
firm  at  Coventry  dealing  in  textile  goods,  was 
converted  into  a  Hmited  company,  the  plaintiffs 
in  this  action.  The  defendant,  Joseph  Cash,  was 
one  of  the  directors.  He  retired  in  1898  and  set 
up  in  the  same  class  of  business  at  Coventry  as 
<*  Joseph  Oash  &  Co." 

Held,  that  it  was  impossible  for  the  defendant 
trading  under  his  own  name  of  Cash  to  s«ll 
**  friUings"  without  their  being  known  as  ''  Cash's 
friUings  *' ;  that,  that  term  having  been  proved  to 
mean  goods  of  the  plaintiffs,  to  sell  '*  Cash's 
friUings "  was  to  represent  such  friUings  to  be 
the  goods  of  the  plaintiffs,  and  that  tbe  defendant 
must  therefore  be  restrained  from  selling  friUings 
under  the  name  of  Oash. — Cash  v.  Cash  Ch.D. 
Kekewich,  J. ;  84  L.  T.  349. 

3.  Similar  name — True  personal  ♦wmc-^  7»j^cy 
to  deceive — Injunction. — ^The  plaintifib  V^^**^  ihe 
proprietors  and  manufacturers  of  a  pie)w^'^«>%n  oi 


meat  juice,  which  for  many  yean  had  been 
advertised  and  sold  under  a  name  whereof 
"  Valentine  "  formed  part. 

The  defendant  company  was  promoted  by  the 
defendant  0.  B.  Valentine,  who  was  appointed 
managing  director,  for  the  purpose  of  manufac- 
tuiing  and  selling  extract  of  meat  in  the  shape  of 
globiSes  in  a  protecting  cover,  according  to  his 
patented  invention. 

The  globules  were  at  first  packed  in  boxes  bearing 
labels  describing  them  as  ''Valentine's  Valtine 
Meat  Globules,"  the  word  *' Valtine"  being  a 
registered  trade- mark  which  was  acquired  by  the 
deft^ndant  company,  on  its  formation,  from  the 
defendant  0.  B.  Valentine. 

Previously  there  was  no  preparation  of  meat 
juice  or  extract  on  the  market,  connected  with  the 
name  of  "  Valentioe,"  other  than  that  manufactured 
and  sold  by  the  plaintiffi.  Accordingly  they 
brought  an  action  for  an  injunction  to  restrain  the 
defendant  company  from  carrying  on  business  as 
manufacturers  or  vendors  of  any  preparation  of 
extract  of  meat  or  meat  juice  under  any  name  or 
title  of  which  the  name  «* Valentine"  or 
"Valentine's"  formed  part;  and  to  restrain  the 
defendant  0.  B.  Vslentine  from  carrying  on  any 
such  business  under  any  such  name  or  title  without 
dearly  distinguishing  that  business  from  the 
business  of  the  plaintms. 

Since  the  commencement  of  the  action  the 
description  on  the  labels  issued  by  the  defendant 
company  had  been  altered  to  "Valtine  Meat 
Globules."  The  plaintiffs  did  not  complain  that 
tiiie  defendant  company  had  got  up  their  goods  so 
as  to  resemble  the  plaintiffs',  but  only  that  they 
had  made  use  of  the  name  "  Valentine  "  in  such  a 
way  as  to  deceiye  the  putiiic  into  the  belief  that  the 
goods  sold  by  them  were  manufactured  by  the 
plaintiffs. 

Held,  that  th€)re  was,  in  principle,  no  distinction 
between  a  case  in  which  the  name,  of  the  use  of 
which  the  complaint  was  made,  was  the  name  of 
the  person  who  was  carrying  on  business  and  a  case 
in  which  it  was  not;  that  in  both  oaies  the 
principle  of  Reddaway  t.  Banham,  [1896]  A.  0.  199, 
appUed ;  that  the  term  "  Valentine  Extract "  could 
not  be  used  in  connection  with  meat  juice  without 
representing  the  goods  to  be  those  of  the  plaintiffs ; 
and  that,  therefore,  they  were  entitled  to  the  relief 
which  they  asked,  and,  under  the  oireumBtanoes, 
the  injunction  must  extend  to  the  use  of  the  word 
"Valtina"  —  Valxntinx  Meat  Juioe  Co.  v. 
VALENTDns  Extract  Co.,  C^i.;  83  L.  T.  269. 

TEADB  UNION:— 

1.  Action  against  trade  union  in  registered  name 
^^Picketing — Injunction — Trcule  Union  Acts,  1871 
and  1876  (34  &  36  Vict.  c.  31 ;  39  &  40  Vict,  c  22). 
— An  action  will  not  lie  against  a  trade  union  in  i'S 
regist«:ed  name.— Tafp  Valb  Bailway  Co.  v. 
Amalgamated  Soctbty  of  Bailway  Sbbyaitts, 
C.A. ;  101 ;  [1901]  1  K.  B.  170;  70  L.  J.  Q,  B.  219 ; 
83  L.  T.  474. 

2.  Association — Agreement  in  restraint  of  trade — 
Expulsion  of  member — Directly  enforcing  agreement 
between  members — Jurisdiction  of  court—  Trade  Union 
Ad,  1871  (34  &  36  VidL.  c.  81),  s.  4  (\)— Trade  Union 
Act,  1876  (39  &  40  Vict.  c.  22),  s.  16.— An  associa- 
tion established  to  giye  faoiUties  to  trade  which  by 
its  roles  provides  that  its  members  shaU  charge 
specified  rates,  subject  only  to  a  discount  fixed  by 
the  rules,  is  a  oom bination  for  imposing  restrictive 
conditions  on  the  conduct  of  a  trMe,  and  is  there- 
fore a  trade  union  according  to  the  definition  in 
section  16  of  the  Trade  Union  Act,  1876. 
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An  aoUon  by  a  member  of  suoh  an  association  to 
restrain  the  committee  from  expelling  him  from 
the  association  is  an  action  for  "  directly  enforcing  ** 
the  agreement  between  the  members  of  a  trade 
union,  and  consequently  cannot  be  entertained  by 
the  court  by  reason  of  the  Trade  Union  Act,  1871, 
8.  4  (1).— Chambeblain*s  Whabf  v.  SmTH,  C.A., 
91 ;  [1900]  2  Oh.  605;  69  L.  J.  Oh.  783;  83  0.  T. 
238. 

3.  Newspaper  carried  on  to  further  the  interest  of 
union — Ultra  vires — Libel — Trustees  sued  as  registered 
proprietors — Damages — Liability  of  funds  of  union 
to  indemnify  trustee  for  damages  and  costs — Trades 
Union  Act,  1871  (34  &  35  Vict,  c  31),  ss.  8,  9.— 
The  trustees  of  a  trade  uuion  were  registerei  as  the 
proprietors  of  a  newspaper  printed  and  published  to 
further  the  interests  of  the  members  of  the  trade 
union.  A  libel  upon  the  plaintiff  appeared  in  the 
newflpaper  which  the  trustees  had  not  authorized 
the  publication  of.  The  plaintiff  sued  the  defend- 
ants as  the  trustees  of  the  union,  and  reoovered 
damages  and  costs. 

Held,  that,  as  tiie  property  in  the  newspaper  was 
vested  in  the  trustees,  they  were  liable,  and  were 
entitled  to  be  indemidfied  out  of  the  funds  of  the 
society. 

Held,  also,  that  thn  carrying  on  of  the  newspaper 
was  not  ultra  vires. — LiNAKBB  v.  PiLOHAB,  K,B.D  ^ 
413;  70  L.  J.  E.  B.  396;  84  L.  T.  421. 

TEAMWAY:— 

1.  Contract  by  road  authority  to  repair  road — 
Liability  for  non-repair — Tramways  Actt  1870  (33 
&  34  Vict.  c.  78),  ss.  28,  29,  55.— By  section  28  of 
the  Tramways  Act,  1870,  the  promoters  of 
tramway  companies  are  put  under  a  liability  to 
repMr  so  much  of  the  road  on  which  their  tramway 
is  as  lies  between  their  rails,  together  with  eightedn 
inches  on  the  outside  thereof. 

By  section  29  they  are  entitled  to  enter  into 
contracts  with  the  road  authority  with  respect  to 
the  pavuig:  and  keeping  in  repair  of  the  roadway  of 
any  road  on  which  their  trams  run. 

Bv  section  55 :  *<  The  promoters  or  lessees  •  •  • 
shall  be  answerable  for  all  accidents,  damages,  and 
injuries  happening  through  their  act  or  default,  by 
reason  or  in  consequence  of  any  of  their  works  or 
carriages,  and  shall  save  harmless  all  road  and 
other  authorities,  companies,  or  bodies  collectively 
and  individually  .  .  .  from  all  damages  and 
costs  in  respect  of  such  accidents,  damages,  and 
injuries." 

Held,  that  the  road  authority,  when  it  had 
contracted  with  the  tramway  company  to  keep  in 
repair  that  part  of  the  road  on  which  the  tramway 
ran,  could  be  sued  for  non-repair. — ^Barnbtt  v, 
POPLAB  (Match),  K.B.D,,  574;  [1901]  2  K.  B. 
319 ;  70  L.  J.  K.  B.  698  ;  84  L.  T.  845. 

2.  Bating — Engine-houses — County  coecr^— Man- 
damus— Victoria f  law  of — A  coun^  court  having 
materiallv  reduced  the  respondents'  assessment  of 
the  appellants*  tramway, 

Held,  that  the  Supreme  Oourt  had  jurbdictionto 
issue  a  mandamus  directing  it  to  state  the  facts  for 
their  determination. 

A  decision  of  the  county  court  in  a  rate  appeal 
is  not  final  under  sections  60,  61  of  Act  No.  1243  of 
1891.  Those  sections  must  be  read  with  and  are 
qualified  by  section  139  of  No.  1105  of  1890,  which 
iu  effect  enacts  that  tiie  court  may  ba  required  to 
state  a  ccue  in  *'  all  appeals  " :  an  expression  which 
on  its  true  construction  includes  rating  appeals. 

Held,  also,  that  the  laud  of  the  appellants'  tram- 
ways, though  its  ownership  is  vested  ia  the  Orown, 
is  ooonpied  by  the  company  and  used  for  the  profit 


of  its  members,  and  is  rateable  propertjt  i^ 
falling  within  the  exception  in  section  246  of  Aet 
No.  1112.  The  rateable  value  of  its  oompatiaii  is 
the  gross  profit  of  the  concern,  from  whioh  10  per 
cent,  on  the  capital  outlay  is  rightly  deducted. 
That  value  cannot  be  affected  by  the^  amount  ol 
consideration  paid  to  acquire  oocupatioa  whether 
in  the  shape  of  rent  or  instalmento  of  pordiafle- 
money. 

PinUico,  <fec  ,  Tramways  Co*  v.  Qreenwich  Unum^ 
L.  B.  9  Q.  B.  9,  approved. 

Where  a  tramway  runs  through  several  mnaid- 
palities,  but  has  its  engine-houses  in  one  of  tbeai« 

Held,  that  the  separate  rating  value  of  the 
engine-houses  taken  at  5  per  oent.  on  the  fee 
simple  value  should  be  deducted  from  the  rating 
value  of  the  whole  oonoem  and  allotted  to  tiie 
municipality  in  which  they  stand,  and  that  the 
remainder  of  the  rating  value  should  be  ahand 
among  the  different  munioi]^ties  aooording  to  the 
length  of  the  tramway  in  each. — MsLBOTTsn 
Teamway  Oo.  V,  Mayob,  &o.,  of  thb  City  of 
PrrzB0Y,P.a  ;  [1901]  A.  0.  153;  70  L.  J.  P  C.  1. 

See  also  Highway,  9;  .Local  Government,  8. 

TROVER  :— 

Conversion  —Police  constable— Article  taken  by  poiiee 
from  a  person  accused  of  theft, — A  gig,  the  property 
of  the  plaintiff,  disappeared  and  was  found  in  the 
possesBion  of  B.  B.  was  prosecuted  for  stealing 
the  gig  and  was  acquitted.  The  gig  had  been 
removed  by  the  police  to  the  police-station.  Both 
the  plaintiff  and  B.  demanded  possession  of  the  gig 
from  the  defendant,  who  was  the  sergeant  in 
charge  at  the  police-station.  The  defendant, 
acting  under  instructions  from  his  superior  offioer. 
an  inspector,  refused  the  demand  of  tbe  plaintiff 
and  ddivered  the  gig  to  B. 

Held,  that  the  defendant  was  liable  in  trover.— 
WiNTBB  V.  Banoks,  K.B.D.,  574 ;  84  L.  T.  604. 

TRUSTEE  :— 

1.  Appointment — Infant —  Practice  —  Management 
of  land  during  minority — Infant  taking  hy  desoeni — 
Conveyancing  and  Law  of  Property  Act,  1881  (44  & 
45  Vict.  c.  41),  s.  42,  sub-aection  1.— Section  42, 
sub -section  1,  of  the  Oonveyanoing  and  Law  of 
Property  Act,  1881,  enabling  the  oourt  to  appoint 
trustees  on  the  application  of  a  guardian  or  next 
friend  of  an  infant  beneficially  entitled  to  the 
possession  of  any  land,  applies  to  the  case  of  an 
infant  taking  by  descent. 

In  re  Glover,  [1899]  1  Ir.  R.  337,  foUowed.— 
CoVLKY,  Rb,  Ch.D.  Cozens-Hardy.  J.;  [1901]  1 
Oh.  38 ;  70  L.  J.  Oh.  88;  83  L.  T.  729. 

2.  Attachment  ^Trustee  ordered  to  pay  into  court — 
Money  in  possession  or  under  oontrot— Actual  retxM 
--Evidence— Debtors  Act,  1869  (32  &  33  VicL  c  62), 
s.  ^—Debtors  Act,  1878  (41  &  42  Vict,  c  54).--In  an 
action  against  executors  and  trustees  to  recover  the 
plaintiff  s  share  of  the  testator's  residuary  estate, 
the  master  had  by  his  certificate  foimd  that  the 
defendants  had  received  personal  estate  of  the 
testator  not  specifically  bequeathed  to  a  oertain 
amount,  and  had  paid,  or  were  entitled  to  be 
allowed  in  account,  certain  other  sums,  leaving  a 
balance  due  from  them,  one-fourth  of  which  was 
due  to  the  plaintiff.  The  certificate  was  based  upon. 
inter  alia,  an  affidavit  of  the  defendants,  in  whidi 
they  set  forth  a  full  account  of  the  testator's 
personal  estate  which  had  come  to  their  hands  or 
the  hands  of  either  of  them,  or  to  the  hands  of  any 
person  or  persons  by  their  order  ot  the  order  of 
either  of  them,  or  for  their  use  or  the  use  d  eiftfaflr 
of  them.  The  account  contained  partioolan  of 
their  receipts*  including  various  sums  of  csbIu 
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The  defendants  having  failed  to  oonply  with  an 
order  to  pay  into  court  tbe  amount  fonnd  to  be  dae 
from  them  to  the  plaintifP,  a  motion  for  attachment 
was  made  against  them. 

Held,  that  there  was  no  evidence  of  actual  receipt 
by  the  defendants,  and  that  conf  eqaently  the  money 
was  not  shown  to  be  *Mn  t^e^r  possession  or  under 
their  control  *'  within  the  exof'ption  to  section  4  of 
the  Debtors  Act,  1869 ;  anH  no  order  made  on  the 
motion.— Fewstbb,  Eb,  Herdmak  v.  Fbwstbb, 
Ch.D.  Joyce,  /. ;  [1901]  1  Ob.  447 ;  70  L.  J.  Oh.  254 ; 
84L.T.45. 

3.  Executor— 'DevoBiavit — Bdian^  on  solicitor  — 
Belie/  from  liability-judicial  Trttrtees  Act,  1896 

i 69  &  60  Vict.  c.  35),  $.  3,  wb-eection  1.— During 
Lve  years'  admioistration  of  a  testator's  estate  by 
the  court,  the  executors,  who  knew  that  large 
sums  were  necessary  for  the  payment  of  debts, 
disbursements,  and  other  adminis^ation  purposes, 
paid  Tarions  sums  from  time  to  time  to  their 
solicitors  in  reliance  on  their  statements  that  these 
sums  were  in  each  case  required  for  those  purposes, 
to  which  they  were  in  fact  in  great  part  applied. 
Shortly  before  the  close  of  the  administration  tbe 
solicitors  became  bankrupt,  and,  the  total  amount 
paid  to  them  being  substantially  in  excess  of  the 
amount  required  and  applied  for  administratiou 
piuposes,  the  balance  was  lost  to  the  estate. 

Held,  under  the  special  circumstances,  that  the 
executors  had  acted  nonestiy  and  reasonably,  and 
ought  fairly  to  be  excused  for  making  the  payments 
in  reliance  on  their  solicitors'  statements,  and  ought 
to  be  relieved  from  personal  liability  in  respect  of 
the  balance  lost. 
Bacon  v.  Bacon,  6  Ves.  831,  followed. 
Observations  on  section  3,  sub-section  1.  of  the 
Judicial  Trustees  Act,  1896.  —  De  Clifford  s 
Estate,  Ee,  De  Ouffobd  v.  Lansdowwb,  CA.  A 
Farwell,  J. ;  [1900]  2  Oh.  707  ;  83  L.  T.  160. 

4.  Indemnity— Sharea— Creation  of  reUUum  of 
trustee  and  cestui  que  trust — Proof— Fereonal 
liahility.—AJl  that  is  necessary  to  establish  the 
relation  of  trustee  and  ceatni  que  trust  is  to  prove 
that  the  legal  title  is  in  one  person  and  the 
equitable  in  another. 

A  person  sui  juris  by  accepting  the  beneficial 
ownership  in  shares,  the  legal  ownership  whereof 
is  vestea  in  another  as  trustee,  renders  himself 
personally  liable  in  the  absence  of  any  contrast  to 
the  contrary,  to  indemnify  the  trustee  against  calls. 

Should  tbe  benefidttriee  be  tenants  for  life, 
infants,  or  if  there  are  special  trusts  limiting  the 
right  to  indemnity,  the  trustee's  right  does  not 
extend  beyond  the  trust  estate — t^.,  beyond  the 
respective  interests  of  his  cestuis  que  trustent. 

An  assignee,  therefore,  of  the  benefidal  ownership 
in  shares,  with  full  knowledge  that  they  were 
registered  in  another's  name  as  trustee  for  their 
original  purchasers  and  their  assigns,  must  make 
gooid  to  the  trustee  acy  liability  he  has  to  meet 
as  legal  owner  thereof. — Hardoon  v.  Belilios, 
P.a.  209;  [1901]  A.  0.  118;  70  L.  J.  P.  0.  9;  83 
L.  T.  573. 

5  Investment — Bonds  payable  to  bearer — Custody  of 
bankers. — Where  trastees  were  expressly  authorized 
to  retain  or  invest  in  convertible  feecuiities  sach  as 
bonds  transferable  by  delivery  with  coupons 
attached, 

Hfeld,  that  the  trustees  might  deposit  such 
securities  in  thfir  juint  names  in  a  benk  upon  a 
simple  acknowledgment  by  the  bank  of  the  receipt 
thereof. 

Field  V.  Field,  [1894]  1  Ch.  425,  distin^:  T^od.— 
De   Pothonieb,   Be,   Dent  v.  De  Po^-yJ  i(li*» 


Ch.D.  CozenS'Eardy,    J.;  [1900]   2   Oh.  529;  69 
L.  J.  Ob.  773  ;  83  L.  T.  220. 

6.  Investment — Sale  and  conversion—Shares  in 
partnership— Conversion  into  limited  company-^ 
Unauthorized  investment — Jurisdiction. — ^The  court 
ha«  no  jurisdiction  to  authorize  trustees  of  a 
testator,  who  was  a  member  of  a  partnership 
ourying  on  a  business,  to  agree  to  take  shares  in 
a  limited  company  into  which  it  is  proposed  to 
convert  the  business,  in  exchange  for  the  interest 
of  the  testator  therein,  where  such  shares  are  not 
investments  authorized  by  the  will  or  by  law ;  and 
the  court  will  not  consider  whether  such  a  course  is 
beneficial  for  the  estate  of  the  testator  or  not. 

The  cases  where  the  court  has  approved  of  such 
agreements  have  been  benevolent  oases. — Mosbibon 
v,  MOBBISON,  Ch.D.  Buckley,  J„  441 ;  [1901]  1  Oh. 
701 ;  70  L.  J.  Oh.  399;  84  L.  T.  383. 

7.  Investment  —  Will  —  Administration  —  Trust 
funds — Prohibited  investments — Lord  St*  Leonards* 
Act,  1860  (23  &  24  Vict.  c.  38),  s.  10.— A  testator 
directed  that  the  income  of  a  portion  of  his  estate 
was  to  be  invested  in  Oonsols  (and  in  no  other 
securities). 

The  court  refused  to  order  the  sale  of  the  Oonsols 
and  the  reinvestment  of  the  proceeds  in  securities 
authorized  by  section  11  of  Lord  St  Leonards'  Act, 
1860. 

In  re  Wedderbum's  TrusU,  27  W.  B.  63.  9  Ch.  D. 
112,  not  followed.— OVEY  v.  Ovby,  Ch.D.  Cozens- 
Hardy,  J.,  45  ;  [1900]  2  Ch.  524 ;  69  L.  J.  Ch. 
804  ;  83  L.  T.  311. 

8.  Judicial  trustee — Appointment  of  new  trustee—' 
Refection  of  nominee  of  applicant— Jurisdiction  of 
court — Appointment  of  third  person— Judicial  Trustees 
Act,  1896  (59  &  60  Vict.  c.  35).  s.  1  (1)  (3)  —Sub- 
section 3  of  section  1  of  the  Judicial  Trustees  Act, 
1896,  applies  only  to  the  particular  c«s«s  mentioned 
iu  the  section,  and  does  not  cut  down  the  general 
power  of  appointing  any  fit  and  proper  person  to 
be  a  trustee,  given  to  the  court  by  sub-section  1  of 
section  1  of  the  Act. 

Consequently,  if  the  court  is  not  satisfied  of  the 
fitn  ess  of  1  henominee  of  the  personmsking  the  applica- 
tion, it  is  not  bound,  in  such  a  case,  to  appoint  only 
an  official  of  the  court,  but  can  appoint  some  other 
person  whose  name  has  been  brought  before  tbe 
court  by  some  other  of  the  parties  interested. — 
DonoLAS  V.  BOLAM,  C.A..  163;  [1900]  2  Oh.  749; 
70  L.  J.  Oh.  1 ;  83  L  T.  448. 

9.  Leaseholds — Power  of  sale— Underlease  to  pur* 
chaser. — Trustees  who  are  assignees  of  leasehold 
property  held  under  one  leaie  cannot,  in  exercise  of 
an  ordinary  power  of  sale,  sell  the  property  in  lots, 
retaining  in  themselves  the  original  term,  and 
firanting  underleases  for  the  whole  term  less  one 
day  to  the  purchasers  of  the  respective  lots  at 
apportioned  rents,  for  by  adopting  such  a  method 
of  assurance  the  trustees  do  not  perform  thfir  duty 
and  get  rid  of  their  liability  by  privity  of  estate  to 
the  li*ssor. — Walkeb  aud  Oakshott's  Coxtbagt, 
Re,  Ch,D.  Kekewich,  J.;  101m  J.  Ch.  666;  84  L.  T. 
809. 

10.  New  trustee — Absence  from  the  United  King* 
domfor  more  than  twelve  months — Temporary  return, 
with  transaction  of  trust  business — Statutory  pqwer  of 
appointment  of  new  trustee — Trustee  Act,  1893  (56  & 
57  Vict.  c.  53),  «.  10,  sub-section  1. — A  trustee 
travelling  on  the  Continent  for  a  period  exce«'ding 
twelve  months,  but  who  has  made  a  temporary  vi<»it 
to  England  for  one  week  within  the  twelve  month*, 
and  on  that  visit  has  transacted  trost  business, 
is  not  a  trustee  who  "  remains  out  of  the  United 
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Eingdom  for  more  than  twelve  moaths  *'  within  the 
meaniDg  of  seotion  10  (1)  of  the  Trustee  Aot,  1893. 
—Walker,  Rb,  Sttmmbbs  v,  Barbow,  Ch.D, 
Farwell,  J.,  167 ;  [1901]  1  Oh.  269 ;  70  L.  J.  Ch.  229. 

11.  Partnership^DUcharge— Liability  of  retired 
partners  for  trust  debt— Partnership  Act,  1890  (53  & 
54  Vict.  c.  39),  s.  17,  sub -section  3.— A  power  to 
lend  trust  money  to  a  firm  oonsiBting  of  certain 
individuals  does  not  authotize  a  loan  to  a  firm 
indifferently  constituted,  whether  including  more 
individuals  or  less. 

▲  testator,  who  had  been  a  partner  in  the  firm  of 
A.  &  W.  Smith  &  Co.,  nominated  his  wife  and  two 
of  the  three  remaining  partners  in  the  firm  as  his 
trustees,  and  he  specially  auUiorized  his  trustees  to 
allow  his  share  of  the  capital  to  remain  as  a  loan  to 
the  firm  so  long  as  his  trustees  should  think  it 
safe  to  allow  it  to  remain.  The  wife  died.  The 
amount  of  the  capital  was  ascertained  and  continued 
as  a  loan  to  the  firm,  but  wiUiout  any  bond  or  other 
obligation  being  given  for  it.  The  third  partner, 
not  a  trustee,  was  dissatibfied  with  the  conduct  of 
the  firm's  business,  the  result  being  that  he 
agreed  to  retire  under  an  agreement  by  which 
the  two  trustee  partners  paid  him  a  sum  of  £9,000 
for  his  interest  in  the  firm,  and  by  which  the 
trustee  partners  undertook  to  meet  all  the 
liabilities  of  the  firm,  take  over  all  the  assets, 
and  relieve  the  third  partner  of  all  debts.  The 
new  firm  was  carried  on  by  the  two  trustee  part- 
ners under  the  old  name,  and  it  paid  a  half-year's 
interest  on  the  debt  due  to  the  trust  estate.  A  year 
after  the  retirement  of  the  third  partuer  the  trustee 
partners,  as  trustees,  granted  to  the  old  firm  and 
the  third  partner  a  discharge  of  Thu  debt  due  to  the 
trust,  ^d  about  a  month  afterwards  the  new 
firm  became  insolvent  and  the  two  partners 
bankrupt.  The  trustee  partners  resigned  their 
trusteeship,  and  new  trustees  were  appointed,  who 
acted  as  creditors  on  the  new  firm,  and  received  a 
dividend  out  of  the  new  firm's  as»ets.  They  then 
raised  agaiost  the  retired  third  partner  this  action, 
claiming  reduction  of  the  disoluft'ge  and  payment 
of  the  balance  of  the  trust  debt 

Held,  affirming  the  decision  of  the  First  Division 
of  the  Court  of  Setsion,  (1900)  37,  s.  4,  E.  657, 
that  the  discharge  was  a  breach  of  trust  on  the  part 
of  the  trustee  partners  from  which  the  third  partner 
could  not  profit,  the  discharge  being  gratuitoas; 
that  the  actings  of  the  new  trustees  m  ranking  as 
creditors  on  the  new  firm's  assets  did  not  dfbohiirge 
the  liability  of  the  old  firm;  and  that  the  third 
partner  was  liable  to  make  good  the  loss  to  the 
trust  estate.— Smith  v.  Patkiok,  H.L,:  ri9on 
A.  0.  282 ;  70  L.  J.  P.  0.  19 ;  84  L.  T.  740. 

See  also  Executor.  2 ;  SoLoitor,  4  ;  Vendor  and 
Purchaser,  20,  21 ;  Will,  26,  28 

VACCINATION:— 

1.  Neglect  to  procure  — Information^ Period  at 
which  offence  complete— Limitation  of  time^-Vaccina- 
tionAcU,  1867,  1871. 1898  (30  &  31  Vict.  c.  84,  «.  29 ; 
34  &  35  Vict.  c.  98,  «.  11 ;  61  &  62  Vict.  c.  49,  s  1). 
— The  appellant  was  convicted  on  an  information 
laid  on  the  12th  of  July,  1900.  under  the  Vaccina- 
tion Act,  1867,  s.  29,  charging  him  that,  being  the 
parent  having  tfie  custody  of  a  child  born  on  the 
30th  of  December.  1890,  he  did  unlawfully  neglect 
to  cause  the  child  to  be  vaccinated  within  six 
months  after  birth,  not  rtndeting  a  reasonable 
excuse  for  his  neglect. 

On  tbe  1st  of  May,  1899,  the  public  vaccinator 
visited  the  appellant's  house,  pursuant  to  notice, 
and  offered  to  vaodnate  the  ohdd,  and  vaccination 
was  refused. 


On  the  7  th  of  July,  1899.  the  vaccination  offieer 
served  a  notice,  under  the  Vaccination  Order,  1898, 
on  the  appellant,  requiring  him  to  have  the  diild 
vacdnated  within  fourteen  days.  No  oeitifioate  of 
postponement  or  successful  vaodnation  waa  received 
m  respect  of  the  child. 

The  appellant  objected  that  the  informaiioa  was 
out  of  time,  having  been  laid  mora  than  twelve 
months  after  the  offence  was  committed.  The 
justices  disallowed  the  objection,  on  the  groimd 
that  the  ofPence  was  complete,  and  the  time  began 
to  run,  on  the  21st  of  July,  the  date  of  the  expira- 
tion of  the  ncftioe  served  on  the  appellant  hy  the 
vaccination  officer. 

Held,  that  the  offence  was  complete,  and  the  time 
began  to  run,  six  months  after  the  birth  of  the 
child,  and  thn  information  was  out  of  fiioe. — Tujsq^ 
aiDGE  V.  HoBBS,  Q.B.D  \  [1901]  1  Q.  B.  497 ;  70 
li.  J.  K  B.  362  ;  84  L.  T.  319. 

2.  Proceedings  to  enforce  vaccinatum,  —  CondiUou 
precedent— Vitit  of  public  vaccinator — Vaccinatiom 
Act,  1867  (30  &  31  Vict  c  84),  s.  31— Foccmo^uia 
Ad,  1898  (61  &  62  Viet,  c  49),  s.  1,  suh-aecUan  3.— 
The  Visit  of  the  public  vaccinator  to  the  home  of  a 
child,  required  by  section  1,  sub-section  3,  of  the 
Vaccination  Act,  1898,  is  not  a  condition  prec-d-nt 
to  proceedings  under  section  31  of  the  Vaooination 
Act,  1867,  in  respect  of  such  child. 

Qucere,  whether  the  provisions  of  section  1  of  the 
Vaccination  Act,  1898,  apply  in  the  case  of  ohildren 
bom  before  tbe  passing  of  the  Aot. — ^Ptm  v. 
WiLSHKB,  K.B  2>.,  654. 

VENDOR  and  PUE0HA8EB  :— 

1.  Bankruptcy  —  Specific  performance  —  Vendors 
trustee  in  bankruptcy — Bankruptcy  Act.  1883  (46  St 
47  Vict.  c.  62).  s.  55— Bankruptcy  Act,  1890  (53  & 
54  Vict.  c.  71),  s.  13. — Specific  porformanoe  may  be 
•enforced  against  the  trustee  in  bankmptoy  of  a 
vendor  of  property,  and.  if  the  {ooperty  is  lease- 
bold,  he  cannot  disclaim  the  contract  without  dis- 
claiming the  lease. 

ffolloway  V.  York,  25  W.  R.  627,  distingaished.— 
Peabob  V,  Bastablb,  Ch.D.  Cozens^Hardy,  «/.; 
[1901]  2  Oh.  122 ;  70  L.  J.  Oh.  446  ;  84  L.  T.  525. 

2.  Building  estaJte — Deposit — Purchaser's  option  to 
rescind  if  houses  not  buUt — Lien  for  deposit,^ A.  pur- 
chaser has  a  lien  lor  a  d^'posit  paid  under  a  contraot 
for  the  sale  of  a  plot  of  Lmd  when  the  oantract  goes 
off  for  waot  of  title,  and  also  when  the  cmtraot  is 
rescinded  under  a  oudition  enabling  the  purchaser 
to  rescind. 

Hose  V.  Watson,  12  W.  B.  585,  10  H  L.  Caa,  672, 
followed. 

Dictum  of  Kav,  L.  J.,  in  Rodger  v.  Harrison,  41 
W.  B.  291,  [1893]  1  Q.  B.  161,  dissented  from.— 
Whitbrkai)  V  Watt,  Ch.D.  FarweU,  J.,  534; 
[1901]  1  Ch.  911 ;  70  L.  J.  Ch.  615  ;  84  L.  T.  419. 

3.  Building  scheme  —  Auction  sale  —  Reetriotive 
stipulations — Prior  purchaser — R-strUiive  covenante 
— Benefit  ofc  venanU — Assigns  of  vendor. — A  vendor, 
the  owner  in  fee  of  an  estate,  conveyed  part  of  it 
to  D.,  who,  for  himself,  hi*  executors,  administra- 
tors, and  assigns,  entered  into  certain  restrictive 
covenants  with  tbe  vendor,  his  heirs  and  assigns. 
About  the  same  Mm.^  the  vendor  conveyed  two  other 
portions  of  the  estate  t>  two  other  purchasers, 
subject  to  restriciive  covenants  similar  to  l>.*n 
covfnan*8  The  vendor  subsequently  sold  the 
remainder  of  the  estate  in  lots  by  auction,  subject 
to  restrictive  stipulations  blading  oa  each  purohaier 
simdar  to  D.'s  covenant <.    The  auction  sale  plan 

•  showed  tbe  whole  estate  sold  and  unsold. 

An   action    was    brought   by   the   assigns    of 
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}>iwoha8eni  at  the  auction  sale  to  enforce  againat  a 
etaee  of  an  assign  of  D.  the  covenants  entered  into 
by  D.  with  the  vendor.  The  benefit  of  these 
covenants  had  never  been  expressly  assigned  to  the 
pnrchasers  at  the  auction  sale. 

Held,  that  there  was  a  general  building  scheme 
affecting  the  whole  estate ;  that  D.  was  not  bound 
by  it  for  want  of  reciprocity;  but  that  the  plan 
and  paitumlars  of  the  auction  sale  raised  au 
irresistible  inference  that  the  vendor  intended  the 
purchasers  at  that  sale  to  have  the  benefit  of  D.'s 
covenants  so  that  the  purchasers  at  that  sale  could 
enforce  D.'s  covenants  as  assigns  of  the  vendor. — 
Nau)eb*8  Bbeweby  Go.  v.  Raxhan,  C.A  ;  83 
L.  T.  257. 

4.  OonditionB  of  sale — CondiUon  as  to  eomnen&a' 
turn  in  eoBe  of  "  error$,*'  "  mi$$taiementa,  and 
^*  omissiona  '*  in  particulars  of  sale — Omission  by 
vendor  to  disclose  previous  service  of  notices  under  the 
Fuhlic  Health  Act,  1875  (38  &  39  Viet.  c.  55)-aom- 
ptfuation. — ^Leasehold  property  was  sold  subjeot  to 
a  condition  that,  if  any  '*  error,  misstatement,  or 
omission"  should  be  discovered  in  the  particulars, 
the  same  should  not  annul  the  sale,  but  should  be 
a  subject  for  compensation.  It  was  subsequently 
discovered,  before  the  completion  of  the  purchase, 
that  notices  to  sewer,  flag,  and  pave  the  adjoining 
street  had  prior  to  the  uJe  been  served  upon  the 
vendor  by  the  local  authority  under  the  provisions 
of  the  Public  Health  Act,  1875.  These  notices  had 
not  been  complied  with,  nor  had  thfy  been  disclosed 
to  the  purchaser  at  t^e  time  of  the  sale.  The 
purchaser  elected  to  complete  his  purchase,  without 
prejudice  to  any  claim  that  he  might  have  to  com- 
pensation for  the  non-disclosure  of  the  notices  in 
question. 

Held,  that,  inasmuoh  as  the  property  would 
always  have  continued  liable  to  the  service  of  these 
notices  in  the  hands  of  the  purohsser  from  the 
moment  of  his  purchase,  supposing  they  had  not 
been  previously  served;  and,  inasmuch  as  it  was 
accordingly  imposBible  to  believe  that  the  market 
value  of  the  property  could  be  affected  in  the 
slightest  degree  by  uie  question  woether  such 
notices,  as  a  matter  of  fact,  had  or  had  not  been 
given  at  the  time  of  the  sale,  the  purchaser  must  be 
titken  to  have  suffered  in  fact  no  pr«cfcioal  injury 
[damnum)  from  the  non-disclo*ure  of  what  liad 
actually  happened. 

Held,  accordingly  (Collins,  L.J.,  duhitante),  that 
even  if  such  non-disclosure  coustituted  an  '*  error  " 
or  '*  omission  "  within  tht*  meaning  of  the  condition, 
yt»t,  since  no  practical  injury  {damnum)  had  in  fact 
been  done,  no  compensation  could  be  given  the 
purchaser  under  the  provisions  of  that  condition. 

Per  Gollios,  Ij.J. — The  non-dis'losure  of  the 
notices  constituted  an  *'  error  "  or  "  omission  "  on 
the  part  of  the  vendor  within  the  meaoiug  of  the 
conditioD.— Letland  asd  Taylob's  Contkact, 
Rb  C.A.,  17;  [1900]  2  Oh.  625;  69  L  J.  Ch.  764; 
83  L.  T.  380. 

5.  Condition  of  sale— Conveyance — Concurrence  of 
mortgagee — Costs. — A  condition  in  a  contract  for 
sale  of  laod  thac  the  assurance  and  every  instru- 
ment required  for  completing  th«»  vendor  s  title  or 
for  any  other  purpose  is  to  be  ''  prepared  "  by  and 
at  the  expense  of  the  purchaser  is  not  sufficiently 
wide  to  throw  the  costs  of  pf^rusing  and  executing 
the  conveyance  on  behalf  of  a  mortgagee  who  con- 
curred   in    the    conveyance    on    the  purcbi^^af. 

Sandeb  and  Wam-ord's  Contract,  B^     rhP* 


FarwelU  «/• ;  83  L.  T.  316. 


— Compensation — Rescission. — Certain  freei^?^)j^j/< 


a^<^' 


6.  Conditions  of  sale— Defect^  of  title-^Q^ 


ditaments  were  sold  by  the  court  in  a  partition 
action,  subject  to  a  condition  that,  if  any  error  or 
misstatement  should  appear  to  have  been  made  in 
the  particulars  or  conditions  of  sale,  such  error  or 
misstatement  was  not  to  annul  the  sale  or  to 
entitle  the  purchaser  to  be  discharged  from  his 
purchase,  and  that  a  compensation  should  be  made 
to  the  purchaser,  and  the  amount  of  such  compensa- 
tion was  to  be  settled  by  the  judge  in  chambers. 
More  than  a  year  after  the  conveyance  to  the 
purchaser  it  was  discovered  that  a  certain  part  of 
the  hereditaments  belonged  to  a  third  party,  whose 
interest  tiie  purchaser  bought  out 

Held,  that  the  purchaser  was  not  entitled  either 
to  compensation  under  the  condition  or  to  the 
rescission  of  his  contract.— Debenham  v.  Saw- 
BRIDGE,  Ch.D.  Byrne,  J.,  502;  [1901]  2  Ob.  98; 
70  L.  J.  Oh.  625  ;  84  L.  T.  519. 

7.  Conditions  of  sale — ^*  Notwithstanding  inter » 
mediate  or  pending  litigation*' — Power  to  rescind — 
Notice  to  rescind  pending  proceedings — Costs. — ^The 
conditions  of  sale  of  certain  property  gave  the 
vendors  power  to  rescind  the  contract  *'if  the 
purcAiaser  shall  ineist  on  any  objection  or  requisition 
which  tiie  vendors  shall  be  unable  or  unwilling  to 
comply  with,  and  thall  not  withdraw  the  same  after 
being  required  so  to  do,  the  vendors  shall  (notwith- 
standing any  attempt  to  remove  the  same,  or  that 
there  shall  have  been  any  mtermediate  or  pending 
negotiatioD,  proceeding,  or  litigation,  and  slthougti 
they  may  have  insisted  that  all  or  any  of  tue 
objections  and  requisitions  are  or  is  untenable)  be 
at  liberty,  by  notice  in  writing  signed  by  their 
solicitors,  to  rescind  the  contract,  aud  shall  there- 
upon retnm  to  the  purchaser  his  deposit,  but  with- 
out any  interest,  costs  of  investigating  t^e  title,  or 
other  compensation  or  payment  wbataoever.'*  The 
vendors  aUowed  a  summons,  taken  out  under  the 
Vendors  and  Purchasers  Act,  1874,  by  the  purchaser 
for  a  declaration  that  his  objections  to  the  title  had 
not  been  answered  and  that  the  title  was  defective, 
to  be  proceeded  with  after  filing  evidenoe  and  up 
to  the  moment  of  hearing,  and  then  gave  notice  to 
rescind. 

Held,  that  the  vendors  must  pay  the  costs  in- 
curred up  to  the  date  of  the  notice  to  rescind. — 

SPINDIiER  AND  MEARS'  OONTRAOT  Be,  Ch.D. 
Farwell,  J.,  410;  [1901]  1  Oh.  908;  70  L.  J.  Ch. 
420;  84L.T.  295. 

8.  Conditions  of  sale — Specific  performance — MiS' 
description  —Compensation — Possessory  title. — If  what 
a  vendor  offers  to  convey  is  substantially  different 
from  what  he  off«»red  to  tell,  he  cannot  enforce 
specific  performance,  and  the  purchaser  is  entitled 
to  have  the  contract  rescinded  and  his  deposit  paid 
back. 

It  is  not  an  invariable  rule  that  a  condition 
exolading  compensation  for  misstatements  only 
applies  to  trivial  errors;  but  such  a  condition 
c«nnot  be  relied  on  by  a  vendor  seeking  to  force 
upon  the  purchaser  what  he  dia  not  contract  to 
buv. 

Flight  V.  Booth,  1  Bing.  N.  0.  370,  and  the  cases 
on  conditions  providing  ior  compensation  or  no 
compensation,  considered. 

On  an  open  contract  a  possessory  title  mmt  be 
shown,  not  for  twelve  years  only,  but  for  forty 
v»»arii.— Jacobs  v.  Bevbll.  Ch,I).  Buchley,  J,,  109; 
[1900]  2  Ch.  858 ;  83  L.  T.  629. 

9.  Contract — Misdescription  in  particulars — Auc^ 
iioneer^s  statement  —  Compensation  —  Specific  perfvr- 
manctf. — A  material  misdirec*  ion  in  tbo  paorticuiars  of 
a  property  sold  by  auction  may  be  corrected  by  the 
auctioneer's  verbid  statement  at  the  sale,  and  if  this 
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is  done  the  purohaser  will  not  be  entitled  to  spedflo 
performftnce  with  oompenaation,  even  if  he  did  not 
hear  the  aaotion<>er*8  statement;  in  such  a  case  the 
vendor  is  entitled  to  annul  the  sale,  notwith- 
standing the  existence  of  a  condition  that  a  mis- 
statement in  the  particulars  should  not  annul  the 
sale,  but  form  the  subject  of  compeosatioQ. 

Manser  v.  Backy  6  Hare  443,  applied— Hake  and 
O'Mork's  Contbaot,  Eb,  Ch.D,  Joyce,  J.,  202  : 
[1901]  1  Ch.  93;  70  L.  J.  Ch.  45 ;  83  L.  T.  672. 

10.  Conveyance— Expressed  grant  of  fet— Leasehold 
title  in  equity — Conveyancing  and  Law  of  Property 
Act,  1881  (44  &  45  Vict.  c.  41),  «.  63— Jlfcr^er.— The 
question  whether  the  merger  of  an  equitable 
iutf  rest  has  taken  place  is  one  of  intention. 

Where  the  grantor  purports  to  convey  in  fee  by 
way  of  mortgage,  but  has  only  in  equity  a  lease- 
hold interest  in  the  property,  such  interest  passes  to 
the  grantee  under  section  63  of  the  Conveyancing 
Act,  1881.— Thbllusson  v.  Ltddabd,  Ch.D, 
Stirling,  J.,  10 ;  [1900]  2  Ch.  635 ;  69  L.  J  Oh.  673  ; 
82  L.  T.  753. 

11.  Conveyance — Freeholds — Conveyancehy executors 
to  devisee  subject  to  a  charge— Land  Transfer  Act, 
1897.  M.  2  (2)  (3),  3  (1)— Xord  8L  Leonards  Act  (22 
&  23  Vict,  c  35),  s,  29.— Tue  purchaser  from  a 
devisee  (of  a  testator  who  died  in  1898)  to  whom 
freeholds  have  been  conveyed  by  the  executors 
under  the  Land  Transfer  Act,  1897,  s.  3  (1). 
"  subject  to  a  charge  for  the  payment  of  any  money 
which  the  personal  representatives  of  the  testator 
are  Uable  to  pay,"  is  not  entitled,  where  the 
executors  have  given  proper  notices  under  Lord  St 
Leonards  Act,  s.  29,  and  have  paid  all  debts  of 
which  tbey  have  received  notice,  to  an  indemnity 
in  respect  of  that  charge ;  in  such  circumstances  the 
executors  are  exempt  from  liability  for  any4ebts 
of  which  they  have  received  no  notice,  and  such 
exemption  extends  to  the  real  estate  of  the  testator. 
— Oaby  and  Lott's  Contraot,  Eb,  Ch,D.  Keke- 
wich,  J.,  581 ;  70  L.  J.  Ch.  653 ;  84  L.  T.  859. 

12.  Conveyance— General  words—  Conveyancing  Act, 
1881  (44  &  45  Vict,  c  41)  s.  6 —Practice— Vendor 
and  Purchaser  Act,  1874  (37  &  38  Vict.  c.  78). «.  9.— 
A  vendor  is  entitled,  m  the  absence  of  indications  in 
the  contract  of  a  contrary  intention,  to  insist  on 
express  insertion  in  his  conveyance  of  general  words 
of  lesser  import  than  those  which  wou  d  be  implied, 
in  the  absence  of  such  express  iosni-tion,  by  virtue 
of  section  6  of  the  Conveyancing  Act,  1881. 

The  ourt  has  jurisdiction  under  the  Vendor  and 
Purchaser  Act,  1874,  to  decide  on  summons  a 
qaestion  arising  on  a  contract--,  even  in  cases  in 
which  one  of  tQe  parties  asserts  himself  to  be  in  a 
position  to  rescind  the  contract  or  to  set  up  a 
successful  defence  to  an  action  for  specific  per- 
formance. 

In  re  Wallis  and  Barnard's  Contract,  48  W.  E.  57, 
[1899]  2  Oh.  515.  approved.  —  HXJGHES  AND 
Ashley  s  Contkact,  Eb.  C.^..67;  [1900]  2  Ch. 
596 ;  69  L.  J.  Ch.  741 ;  83  L.  T.  390. 

13.  Covenant — Restrictive  covenant — Construction — 
Buildings  on  land  "  adjoining**  vendors*  land, — In  a 
conveyance  en  sale  of  a  portion  of  plaintiffa*  land 
to  the  defendant,  the  purchaser  covenanted  that  he 
would  not,  **  in  the  erection  of  bnildiogs  adjoiniog 
the  hereditaments  of  the  vendors,"  permit  the  in- 
sertion of  any  "lights **  overlooking  such  premises. 
The  defendant  constructed  a  number  of  houses,  the 
backs  of  which  were  20ft.  from  the  boundary  fence 
separating  the  two  properties.  Their  gardens  or 
yards  reached  this  fence,  and  there  were  windows 
in  the  houses  which  overlooked  the  plaintiffs'  land. 


Held,  that  the  houses  did  not  <*  adjoin**  the  ] 
plaintiffs*  land  within  the  meaninic  of  tlie  co¥aoaii  | 
— Ind  v.  Hamblin,  (7.-4. ;  84  L.  T.  168. 

14.  Easement — Light  and  air — Non-disdoeti^t  of 
deed  of  acknowledgment — Specific  per/ortnanoe — Oni- 
pensationr— Costs—Prescription  Act,  1832  (2  &  3  WiO. 
4,  c.  71),  s.  3. — ^A  contract  for  the  sale  of  a  hoois 
with  windows  looking  over  land  of  a  third  penoa 
does  not  imply  any  representation  or  wanaaty 
that  such  windows  have  any  right  to  aooeas  of 
light  over  such  land. 

The  vendor  of  new  houses  having  windows  whiek 
overlooked  a  recreatiou  ground  vested  in  a  town 
corporation,  had,  before  his  open  contract  witii  the 
purchaser,  entered  into  a  deed  of  covenant  with  the 
corporation  that  the  owner  of  the  houses  shoiald 
pay  one  shilling  yearly  as  an  acknowledgment  that 
no  easement  of  light  or  air  over  the  recreation 
ground  attached  to  the  houses.  This  deed  was  not 
disclosed  to  the  purchaser  before  the  contract. 

Held,  that  the  vendor  was  entitled  to  enforoe 
specific  performence  of  the  contract  and  without 
makiog  compensation,  but  the  court  declined  to 
order  the  purchaser  to  pay  the  veodor'a  costs  ol 
the  action.~-G&EEKHALaH  v.  Bbindlb'S',  Ch.D. 
FarweU,  J.,  597;  [1901]  2  Ch.  324;  84  L.  T.  763, 

15.  Notice  of  adverse  title — Bents  paid  to  hovm 
agent— Inquiry, — ^Though  an  intending  pnrohaser 
or  mortgagee,  who  has  actual  knowledge  that  the 
rents  are  paid  by  the  tenants  to  some  person  whose 
receipt  is  iocoosistent  witn  the  title  of  the  vendor, 
h«is  notice  of  such  person's  rights,  yet  snoh  pay- 
ment must  be  actually  inconsisteut.  Thus,  the 
knowledge  that  the  rents  are  paid  to  a  house  agent 
puts  the  purchaser  to  no  inquiry  and  fixes  hia 
with  no  notice. 

Barnhart  v.  Gre^nshields,  9  Moo.  P.  O.  18.  and 
Knight  v.  Bowyer,  6  W.  R.  28,  at  p.  33,  23  Beav. 
609,  at  p.  642,  discussed  and  expltfned. 

Mumfwd  V.  Stohwasser,  23  W.  B.  833,  L.  B«  18 
Eq.  566.  discussed  and  dissented  from. — Hunt  v. 
Luck,  Ch.D.  Farwdl,  J,,  155;  [1901]  1  Ch.  45; 
70  L.  J.  Oh.  30  ;  83  L.  T.  479. 

16.  Payment  by  instalments — Repudiation  of  con- 
tract—Damages. — The  plaintiff  was  the  purchaser 
and  the  defendant  the  vendor,  under  a  written 
agreement,  of  certain  land  for  £150.  payable  by 
quarterly  instslments  of  £9  4s.  3d.  The  plaintiff 
paid  all  ttie  instalments  except  the  last,  but  made 
default  in  paying  this,  and  left  the  neighbourhood. 
The  defendant  then  took  posiession  of  tbe  land  and 
let  it  to  a  tenant.  More  than  t«o  years  after  the 
last  iustalmecit  had  become  due,  the  plaintiff  wrote 
to  the  defendant  that  he  was  prepared  to  make  the 
final  instalment  and  settlement  of  the  g;roucd 
purchased. 

Held,  that,  though  the  pltiintxff  could  not,  by 
reoson  of  his  delay,  obtain  spectfic  performanoe, 
his  conduct  did  not  amount  to  an  abandon^nent  or 
repudiation  on  his  part;  and  that  the  defendant, 
having  dealt  with  the  property  in  a  way  he  was 
not  entitled  to,  was  liable  in  diunages. 

Deoision  of  Cozens-Hardy,  J.  (48  W.  B«  42). 
reversed.— Cornwall  V.  Hbnson,  CA.,  42;  [1900] 
2  Ch.  298 ;  69  L.  J.  Ob.  581 ;  82  L.  T.  736. 

17.  Requisition  of  title — Conveyancing  and  Law  of 
Property  Act,  1881  (44  &  45  Vict,  c.  41),  s.  10—SaU 
by  order  of  court — Conditions  of  sale — Abstract  of 
title. — By  order  of  the  court  certain  landed  pro- 
perty was  put  up  for  sale.  In  the  contract  for  its 
sale  a  clause  was  inserted  that  "  all  facts  or  mattes 
appearing  to  be  proved  or  to  be  certified  by  a  chief 
clerk  or  master  attadied  to  the  chambecs  of  the 
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Bftid  judge,  or  to  be  stated  or  implied  in  any  judg- 
ment or  corder  in  tiie  action  in  which  this  sale  is 
made,  are  to  be  deemed  thereby  sufficiently  and 
oonclusiTely  evidenced."  The  master  certified  that 
the  proper^  to  be  sold  formed  part  of  the  estate  of 
one  Joseph  Whitham,  deceased,  from  whom  the 
title  was  derived* 

Held,  that,  having  regard  to  section  70  of  the 
Oonveyandng  Act,  1881,  and  to  the  terms  of  the 
contract,  a  good  title  has  been  shown. — Whitham, 
Bb,  Whithajc  v.  Daviss,  Gh.D.  Cozena-Hardi/y  J.^ 
597;  84L.T.  685. 

18.  Beuernonary  intereet — Sale — Expectant  heir — 
Bevenioner  of  full  age —  Under  value — Unfair  dealing 
'-'Uneonecionable  bargain — Sale  of  Beversione  Act^ 
1867  (31  Vict.  c.  4),  a.  1.— The  plaintiff,  who  was 
thirty  years  of  age,  being  entitled  to  a  reversion 
eipeotant  on  the  death  of  his  mother,  who  was 
seventy-two  years  at  age,  executed  a  deed  by  which 
he  sold  £1,000  of  his  reversionary  interest  to  the 
defendant  for  £300*  On  the  execution  of  the  deed 
the  defendant  gave  the  plaintiff  a  letter  by  which 
he  agreed  to  resell  the  £l,000to  the  plaintiff  within 
two  months  on  payment  to  the  defendant  of  £600. 

The  plaintiff  had  no  independent  advice  in  the 
matter,  but  wrote  a  letter  to  the  defendant  prior  to 
the  sale  showing  he  understood  the  nature  of  the 
bargain  into  which  he  was  about  to  enter. 

There  was  evidence  that  the  value  of  the  rever- 
sion of  £1,000  in  the  market  was  over  £600;  and 
it  also  appeared  that  the  defendant  dictated  a  letter 
for  the  paintiff  to  send  to  the  solicitors  of  the 
trustees^  the  fund  making  inqmzies  as  to  it,  which 
did  not  say  he  wanted  the  information  for  the 
purpose  of  borrowing  money,  but  gave  another 
reason. 

Held,  that  the  purchase  was  not  only  made  at  an 
undervalue,  but  there  had  been  unfair  dealing  on 
the  part  of  the  defendant,  and  therefore  the  trans- 
action must  be  set  aside  on  payment  by  the 
^aintiff  of  £300  and  interest  at  5  per  cent.— 
Bbenohley  v.  HiGanrs,  C.A. ;  83  L.  T.  751, 

19.  Saleo/land^Warranty — Particidara  of  sale — 
Conveytmce. — ^Where  land  is  sold  by  auction  with  a 
warranty  that  it  answers  a  certain  description  and 
a  conveyance  is  afterwards  executed  which  con- 
tains no  covenant  corresponding  to  the  warranty, 
no  action  can  be  brought  upon  the  warranty. — 
OsBSWOLDE- Williams  v.  Basnebt,  Q.B.D,,  203; 
83  L.  T.  708. 

20.  Trueiee^Purcheue  by  a  truetee  of  settled  estate 
— Specific  performance — Charge  on  tnut  estate — 
Vendors  lien — Trustei^s  right  to  indemnity — Subrogct^ 
Uon. — A  vendor  was  entitled  to  a  lien  on  liuid 
purchased  by  the  trustee  of  settled  estates.  ^  The 
purchase,  under  the  droumstances,  was  invalid  as 
against  the  persons  having  an  interest  under  the 
settlement. 

Held,  that,  as  the  trustee  had  no  right  to  an 
indemnity  ag^unst  the  settled  estates,  the  vendor 
could  have  no  right  of  subrogation,  but  only  a  lien 
for  unpaid  purc^MC-money. 

Decision  of  Byrne,  J.  ([1899]  2  Ch.  729.  48 
W.  B.  Dig.  198),  aflfirmed.— EocLBsiASTiOAL  Com- 
HlssioinsRS  V.  PiKNEY,  C.A.,  82 ;  [1900]  2  Oh.  736 ; 
69  L.  J.  CU.  844 ;  83  L.  T.  384. 

21.  Trtistee — Specific  performance — Trustee  pur- 
chasing from  cestui  que  &usts — Onus  on  trustee — 
Taking  over  contract — Where  a  trustee  for  sale  seeks 
to  justify  a  sale  as  a  purchase  by  him  from  ^^ 
cestui  que  trusts,  the  burden  of  proof  that  the  tntfii- 
action  was  a  proper  one  rests  upon  the  troetftA  and 
he  is  bound  to  produce  dear  affirmative  pt^7  that 


the  parties  were  at  arm's  length,  that  the  cestui  gue 
trusts  had  the  fullest  information  upon  all  matenal 
facts,  and  that,  having  this  information,  they 
agreed  to  and  adopted  what  was  done.  It  ought 
not  to  be  assumea,  in  the  absence  of  evidence  to 
the  contrary,  that  the  transaction  was  a  proper  one, 
and  that  the  cestui  que  trusts  were  informal  of  all 
necessary  matters. 

A  title  to  property  depending  on  such  a  sale  wiU 
not  be  forced  on  a  purduMer. — Williams  v.  Soott, 
P.O.,  33 ;  [1900]  A.  C.  499 ;  69  L.  J.  P.  C.  77 ;  82 
L.  T.  727. 

22.  Vendor^slien — Conversion  of  purchtued  property 
— Lunatic  not  so  found — Beceivership  order — Priorities 
--Lunacy  Act,  1890  (53  Vict.  c.  6),  s.  116.— A  vendor 
is  not  dc^Krived  of  any  lien  which  he  may  have  for 
unpaid  purdiase-money  by  the  fact  that  the 
property  sold  is  subject  to  a  trust  for  sale  which  has 
become  operative  b^ore  the  property  is  made  over 
to  ilie  purchaser. 

An  ex  parte  order  under  section  116  of  the 
Lunacy  Act,  1890,  directing  a  person,  in  the  name 
and  on  behalf  of  a  lunatic  not  so  fomid,  to  receive 
and  give  a  discharge  for  the  property  of  a  lunatic 
does  not  affdct  any  rights  which  a  third  party  may 
have  in  respect  of  such  property. 

In  re  Winkle,  42  W.  B.  513,  [1894]  2  Ch.  519, 
distinguished.— Dayibs  v.  Thomas,  C.A.,  68 ; 
[1900]  2  Oh.  462 ;  69  L.  J.  Oh.  643. 

See  also  Bankruptcy,  33. 

VI0TOBlA,LAWof:— 

1.  Inland  revenue—Duiy  on  sugar— -'*  Molasses 
refined  in  bond**— Customs  Act,  1890.— Molasses 
whidi   have  undergone  a  mechanical  process  to 


remove  material  impurities,  without  producing  any 
chemical  diange,  are  not  "refined'^  molasses 
within  the  meaning  of  the  Yictorian  Oustoms  Act, 
1890  (No.  1081).— OoLONiAL  Sugab  BBFmnra 
Oo.  v.  ATroKcnsY-GnrB&AL  foe  Viotobia,  P.  (7. ; 
84  L.  T.  787. 

2.  Inland  revenue— Income  tax — Company — Invest' 
ments  by  company  in  the  colony — Taxable  income — 
Victorian  Income  Tax  Act,  1895,  ss,  5,  10.— Section 
10  of  the  Yictorian  Income  Tax  Act,  1895,  provides 
a  special  mode  of  computing  taxable  income  in 
£avaur  of  those  companies  which,  not  haviog  their 
prindpal  office  or  place  of  business  in  Victoria, 
nevertiidess  have  pa^  of  their  "  receipts  or  assets 
and  lialnlities  '*  within  the  colony. 

Hdd,  that  bv  the  true  construction  of  that 
section,  the  appellant  company,  in  order  to  have  the 
boieflt  thereof,  must  show  that  it  carries  on  part  of 
its  trade  in  the  colony ;  the  above  oxprossion  repre- 
senting the  component  parts  of  a  trading  company's 
balance-sheet; 

Hdd,  further,  that  the  appellant  being  a  mutual 
insurance  company  whidi  did  not  insure  or  other- 
wise trade  in  the  colony,  but  only  invested  certain 
funds  there,  was  not  within  the  sectiou.  Its 
income  deriv^  from  its  Victorian  investments  was 
taxable  income  under  section  5  in  the  mode  applic- 
able to  taxpayers  generally. — SoomsH  Psovudkht 

iNSTITUnOir  V.  OOMMISSIONEB  OF  TAXES,  P.C ; 
[1901]  A.  0.  310;  70  L.  J.  P.  0.  50;  84  L.  T. 
241. 

3.  Vermin  Destruction  Act,  1890  (54  Vict.  No. 
lUSV-Local  Government  Act,  1890  (54  Vict.  No. 
1112),  s.  4:2S— Vermin-proof  swing  gates— Law  of 
Victoria. — ^Under  the  provisions  of  the  Victoria 
Vermin  Destruction  Act,  1890,  vermin-proof  swing 
gates  can  be  lawfuUy  put  across  roads  other  than 
main  roads  by  owners  of  lands,  whether  adjoining 
owners  or  single  owners,  with  the  consent  of  the 
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ahiie  council,  whether  sooh  lands  are  inspeeialazeaa 
as  defined  by  the  Act  or  not. 

Section  428  of  the  Local  GoTemment  Act,  1890, 
does  not,  having  regard  to  the  exception  therein 
contained,  interfere  with  landowners'  ri||^ts  in  this 
respect— KiHG  v.  Ohkyitx,  P.O. ;  [1900]  A,  C.  622 ; 
69L.  J.  P.  0.  136. 

WATEB  :— 

Supply  for  certain  purposes — Use  for  other  puT' 
poses — Agreement  between  water  company  and  district 
council—Waterworks  Clauses  Act,  1863  (26  &  27 
Vict.  c.  93),  s,  18. — By  an  agreement  made  between 
the  T.  district  Covndl  and  the  W.  G.  Water 
Oo.,  the  company  covenanted  to  supply  water 
sufficient  for  purposes  of  domestic  use  and  the 
washing  of  carts,  as  well  as  in  the  case  of  fire,  but 
not  for  street  watering  or  sewer  flushing  purposes. 

The  respondents  were  ratepayers  of  T.,  ana  used 
the  water  for  trade  purposes. 

Held,  that  they  had  been  guilty  of  an  offence 
within  section  18  of  the  Waterworks  Clauses  Act, 
1863.— Andeews  v.  Witts,  K.B.D. ;  84  L.  T.  124. 

WAY— See  Easement,  3-5 ;  Local  Government,  19. 

WEIGHTS  and  MEASUBES  :— 

Inspector — Resolution  by  local  authority  to  forego 
stamping  and  verification  fees — Surcltarge  by  auditor 
of  svich  fees  to  inspector — Weights  and  Measures  Act, 
1878  (41  &  42  Vict.  c.  49).  s.  ^1—WeighU  and 
Measures  Act,  1889  (52  &  53  Vict.  c.  21),  s.  13.— 
A  local  authority  has  no  power,  under  section  13  of 
the  Weights  and  Measures  Act,  1899 — which  section 
repealed  section  47  of  the  Weights  and  Measures 
Act,  1878 — to  order  an  inspector  not  to  collect 
the  fees  specified  in  the  first  schedule  ''for  the 
verification  and  stamping  of  weights,  measures,  and 
weighing  instruments  by  inspectors  of  local  authori- 
ties.''—Bex  V.  BoBEBTS,  Kyle,  Ex  parte,  K.B,D., 
488;  [1901]  2  K.  B.  117;  70  L.  J.  K.  B.  590;  84 
L.  T.  530. 

WESTEBN  AU8TBALIA,  LAW  of  :— 

Lease,  Forfeiture  of —Notice  of  forfeiture  to  lessee — 
Law  of  Western  Australia— Gcidflelds  Act,  1886— 
BeguUaions  of  1892,  clauses  69,  70.— The  decision  of 
the  €h>vernor  in  Oouncil,  under  clauses  69  and  70 
of  the  Begolations  of  1892,  to  forfeit  a  lease  granted 
under  the  Goldfields  Act  of  1886,  must  be  unequi- 
vocally expressed  by  some  overt  act. 

Held,  that  its  transmission  to  the  Warden's  office 
was  not  such  an  act,  and  that  the  decision  did  not 
take  effect  till  the  day  on  which  it  was  notified  to 
the  lessee. 

Tbe  seven  days'  preferent  right  granted  to  the 
applicant  for  forfeiture  b^  clause  69  to  app]y  for  a 
lease  of  part  of  the  forfeited  land  rons  from  the 
date  of  notification :  if  exercised  before  that  date, 
the  axyplication  is  invalid  and  of  no  effect. 

After  the  expiry  of  the  seven  days  the  respondents 
applied  for  a  lease  of  the  same  land,  which  had 
been  included  in  an  invalid  previous  application; 
the  Governor  gazetted  his  approval  tiiereof,  and 
subsequentiy  cancelled  the  same  on  the  ground  of 
mistaka 

Held,  that  the  cancellation  was  ultra  vires,  and 
that  the  Governor  was  liable  in  damages  to  the 
respondents  on  their  petition  of  rifht. — Ministeb 
OF  MiNBS  V.  Habney,  P.C.  ;  [1901]  A.  C.  847 ;  70 
L.  J.  P.  0.33;  84L.T.  369. 

WILL:— 

1 .  Accumulations  —  Leaseholds — Insurance — Accu- 
mulations Act,  1800  {Thellusson  Act)  (39  &  40  Geo. 
3,  c.  98). — ^A  direction  in  a  will  to  apply  a  yearly  \ 


sum  out  of  the  rents  of  leaseholds,  held  ior  a  tern 
of  more  than  twenty-one  years  from  ibe  toatatoi^f 
death,  in  effecting  and  hd&pmg  on  foot  a  policj  d 
insurance  to  secure  the  replaoement  at  tibe  endoi 
the  term  of  the  capital  that  would  be  lost  tfarooi^ 
not  selling  the  leaseholds,  is  not  a  dizeotifln  to 
aocomulate  and  does  not  fall  within  the  Theflusam 
Act.— Gaedikeb,  Be,  Gabdineb  v.  Smith,  Ch.D, 
Buckley,  J. ;  [1901]  1  Ch.  697 ;  70  L.  J.  Ch,  407. 

2.  Accumulations  of  rents  and  income — Inveaium^ 
in  purchase  of  real  estate— Purchase  of  Zand— 
Accumulations  Act,  1892  (55  &  56  Vict,  c  58)— 
Interpretation  Act  (52  &  53  Vict,  c  63),  «•  a.— 
A  direction  to  aocomulate  and  invest  the  rents  and 
annual  income  of  property  to  be  employed  in  the 
purchase  of  real  estate  is  bad  under  the  Aoonmila- 
ttons  Act,  1892. 

In  re  Danson,  BeU  v.  Danson,  (1896)W.  N.  1Q2, 
discussed.  —  Cltjtte&buok,  Se,  FelijOWB  r. 
Fellows.  Oh.D.  Byrne,  J.,  583 ;  [1901]  2  CSh.  285 ; 
70  L.  J.  Oh.  614 ;  84  L.  T.  757. 

3.  Accumulations  of  surplus  income — Trust  void 
for  perpetuity — Investment  of  accumulatume — Income 
of  investments^Persons  entitled — Thdlueeon  Act  (S9  & 
40  Geo.  3,  c.  98)— A  testator,  in  1865,  left  real 
propwty  to  his  trustees  upon  trust  in  their  abeoliite 
dis(«etion  to  apply  the  whole  or  part  of  the  inoome 
arising  therefrom  for  the  benefit  of  his  danghts  F. 
daring  her  life,  and  after  her  decease  to  hold  the 
property,  witii  any  surplus  or  aoonmulattntn  of 
unappUed  income,  upon  trusts  for  her  children,  and 
in  default  upon  the  trusts  declared  as  to  the  residiie 
of  his  whole  estate  which  were  for  the  benefit  of 
his  three  daughters  in  equal  shares  for  the  life  of 
each,  and  then  for  their  children,  with  remaindeis 
over. 

His  daughter  F.  was  of  weak  intellect,  and  from 
1865  till  her  death  in  1900  was  maintained  by  the 
trustees,  who  now  had  a  fund  of  £2,700,  repreesnt- 
ing  surplus  accumulations  of  the  inoome  for  her 
maintenance.  Upon  a  summons  to  determine  ywho 
wertf  entitled  to  the  fund, 

Held,  (1)  that  the  trust  for  acoumulationa  was 
void  after  tiie  expiration  of  twenty-one  years  from 
the  death  of  the  testator,  so  that  the  surplus  rents 
and  profits  from  1886  formed  part  of  the  capital 
and  residue;  (2)  that  such  surplus  was  not  to  be 
treated  as  inoome,  and  to  go  to  the  tenants  for  life 
of  tiie  residuary  estate,  bat  was  to  fall  into  the 
corpus  of  the  residuary  estate. 

In  re  PhiUips,  Phillips  v.  Levy,  28  W.  B.  340, 
49  L.  J.  Oh.  198,  disapproved ;  Crawly  v.  OrtMwley, 
7  Sim.  427,  and  0*NeiU  v.  Lucas,  2  Keen,  313, 
followed.— Pope,  Be,  Shabp  v.  Matmhatj.,  ChJ), 
FarweU,  J.,  122 ;  [1901]  1  Oh.  64 ;  70  L.  J.  Oh.  26, 

4.  AccumuUaion  beyond  the  period  allowed  by  the 
Thellusson  Act  (39  &  40  Geo.  3,  c  9S)— Intestacy  as 
to  surplus  income  after  expiration  of  permitted  period 
— "  Trust  estate'*  and  *' income  of  trust  estate.^— k 
testator,  after  directing  the  payment  of  a  oertaia 
annuity  to  A.,  directed  that  the  surplus  '<  income  " 
of  his  ''trust  estate"  should  accamulate  till  the 
annuitants  death,  and  that  his  "  trust  estate  "  was 
then  '*  to  be  h^d  upon  trust"  for  such  children  of 
A.,  living  at  his  decease  or  bom  afterwards,  as 
should  attain  the  age  of  twenty-one  yean,  or 
should  die  under  that  age  leavins^  issue,  and.  in 
case  there  should  be  no  such  children,  then  to 
certain  otiier  beneficiaries. 

Held,  that,  having  reference  to  the  nature  of  the 
ultimate  limitation  to  the  children  of  A.,  or  the 
other  beneficiaries,  there  was  an  intestacy  as  to  the 
income  of  the  trust  estate  between  the  expiration  of 
the  period  of  twenty-one  years  from  the  testator^s 
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death  allowed  for  accamulation  by  the  Thelliueon 
Act  and  the  death  of  the  annuitant. 

Weatherall  v.  Thomburgh,  26  W.  R.  693,  8Ch.  D. 
261,  followed. 

Harbin  y.  Masterman,  [1894]  2  Ch.  184  (^Wharton 
V.  Maaierman,  43  W.  B.  449,  [1895]  A.  0.  186), 
difltingaished. 

Held,  also,  that,  on  the  tme  oonstruotion  of  the 
will,  the  testator  intended  to  give  the  aocamulated 
« income'*  of  the  *' trust  estate"  for  the  period 
permitted  by  the  Thellusson  Aot,  as  well  as  the 
corjfus  of  the  <<  trust  estate"  itself,  to  the  persons 
ultimately  entitled  to  the  corpua.^TsjLvtB,  Be, 
Peost  v.  Gbkatokex,  C^.,  88 ;  [1900]  2  Ch.  641 ; 

69  L.  J.  Oh.  663 ;  83  L.  T.  241. 

6.  Adetnpti^m — Scttis/action — Oi/t  hy  wiU  to  testa'- 
tor*a  daughter — Direetion  to  settle  part  of  legacy — 
Subsequent  settlement  of  different  amount  by  testator 
on  daughter  —  Different  limitations  —  Ademption  of 
settled  portion  of  legacy • — ^Testator  by  his  will  and  a 
codioil  thereto  dated  in  1886  gave  to  each  of  his 
daughters  on  attaining  tirenty-fiye  the  sum  of 
£20,000,  and  directed  that  £16,000  part  thereof 
should  be  settled  upon  certain  trusts  declared  by 
his  will  for  the  beaent  of  his  daughters  and  their 
children.  One  of  the  testator's  daughters,  8.,  was 
married  in  his  lifetime,  and  on  the  occasion  of  her 
marriage  the  testator  settled  upon  her  a  sum  of 
£7,300  2|  per  cent.  Ooniols  upon  trusts  differing 
from  those  declared  by  his  will. 

The  testator  died  in  1900.  The  question  now 
arose,  it  being  admitted  that  the  settlement  of  the 
£7,300  Consols  upon  S.  must  be  taken  as  an  ademp- 
tion or  satisfaction  of  the  provision  made  for  her  by 
the  will  and  codioil,  whe&er  such  ademption  was 
to  apply  to  the  £16,000,  directed  to  be  settled  by 
the  wm,  or  pro  tanto  to  the  £6,000  given  to  8. 
absolutely,  or  to  both  rateably. 

Held,  that  the  £7,300  Coosols  was  to  be  taken  as 
an  ademption  pro  tanto  of  the  £16,000  settled  by 
the  will  and  codiciL — Ftjkxess,  Be,  Fubnsss  v. 
8TAiiKAKTT,    Ch.D,  Joyce,  J. ;    [1901]  2  Oh.  346  ; 

70  L.  J.  Oh.  580 ;  84  L.  T.  680. 

6.  Annuity  to  wife  **so  long  as  she  remains  un- 
married " — Sum  not  exhausted — Death  of  wife  un- 
married— Duration, — ^Where  a  testator  desirod  his 
executor  to  set  aside  £200  and  thereout  pay  the 
testator's  wife  the  sum  of  £3  monthly  so  long  as 
she  remained  unmarried  or  until  the  sum  of  £200 
became  exhausted,  Ihe  payment  to  cease  on  her 
marrying  again,  and  where  the  wife  died  without 
remarrying  before  the  sum  was  exhausted. 

Held,  that  her  executrix  was  entitled  to  the 
balance. 

Rishton  v.  Cobb,  6  My.  &  Or.  146,  at  p.  162, 
followed. — HowABD,  Be,  Taylor  v.  Howard, 
Ch.D.  Farwdl,  /.,  480 ;  [1901]  1  Ch.  412 ;  70  L.  J. 
317  ;  84  L.  T.  296. 

7.  Conaib'uction — Absolute  gift  or  estate  for  life  with 
power  of  appointment* — ^Testator  by  his  will,  dated  in 
1894,  devised  certain  real  estate  to  his  two  sons  in 
strict  settlement,  and  also  gave  them  certain  personal 
estate.  He  gave  the  residue  of  his  real  and 
personal  estate  to  his  wife  absolutely,  and  appointed 
her  executrix  duriog  her  life  and  his  sons  executors 
on  her  death.  By  a  codioil,  dated  in  1898,  he 
revoked  his  will  and  gave  all  his  property  to  his 
wife,  **  so  that  she  may  have  full  possession  of  it 
and  entire  power  and  control  over  it,  to  deal  with 
it  or  act  with  regard  to  it  as  she  may  think 
proi>er."  In  the  event,  however,  of  her  not 
surviving  him,  or  dying  '*  without  havinff  devised 
or  appointed"  the  whole  or  any  part  of  his  said 
property,  than  he  dedared  that  his  said  will  should 


take  effect  as  if  his  oodidl  had  not  been  made; 
and  he  appointed  his  wife  execatiix  of  his  codioil 
during  her  life. 

Held,  that  the  wife  took  an  estate  for  life  only 
with  ft  general  power  of  appointment. — Saitford, 
Be.  8ANFORD  v.  Saxford.  ChJ>,  Joyce,  J. ;  [1901] 
1  Oh.  939 ;  70  L.  J.  Oh.  691 ;  84  L.  T.  466. 

8.  Construction  —  Ambiguity — Admissibility  of 
evidence  —  Selection  by  legatee,  —  A  testatrix 
bequeathed  "  140  of  my  shares "  in  a  brewery 
company  to  a  legatee.  At  the  date  of  her  will 
and  death  the  testatrix  had  280  of  such  shares,  of 
which  forty  were  fuUy  paid  up  and  the  rest  partly 
paid.  The  legatee  claimed  the  rigbt  to  select  and 
to  take  the  forty  fully  paid-up  shares  as  part  of  the 
bequest.  Extrinsio  evidence  was  tendered  to  show 
that  the  testatrix  intended  the  bequest  to  ba 
satisfied  out  of  tiie  pardy-paid  shares. 

Held,  that  the  extrinsio  evidence  of  the  intention 
of  the  testatrix  was  not  admissible ;  but  that  the 
will  itself  manifested  an  intention  that  th9  bequest 
was  to  come  out  of  tiie  partly-paid  shares,  and 
therefore  that  the  legatee  had  no  rifl^ht  of  selection. 

Tapley  v.  Eagleton,  28  W.  B.  239.  12  Oh.  D.  683, 
distinguished. 

Asten  V.  Asten,  [1894]  3  Co.  260,  43  W.  B.  Dig. 
198,  followed.— Cheadle,  Be.  Bishop  v.  Holt. 
C.A.,  88 ;  [1900]  2  Oh.  620 ;  69  L.  J.  Oh.  753 ;  83 
L.  T.  297. 

9.  Construction — Annuity  to  maintain  infants — 
Want  of  a  trustee,— A  testator  by  his  will  directed 
his  trustees  to  pay  to  his  widow  duriiig  her  widow- 
hood an  annuity  until  his  daughter  should  attain 
twenty-one,  to  be  applied  by  the  widow  in  and 
about  the  maintenance  and  education  of  the  said 
daughter.  The  widow  died,  leaving  the  daughter 
still  an  iafant. 

Held,  that  the  widow  was  a  trustee  for  the 
infant  in  respect  of  the  annuity,  and  that  the 
annuity  continued  to  be  payable  notwithstanding 
that  the  widow  had  died.— Yates,  Bb,  Yatbs  v. 
Wyatt,  Ch.D,  Byrne,  J„  646. 

10.  Construction— 'Childr&fi'—Gift  to  "  A,  and  the 
children  of  B,** — Death  of  A.  in  testator's  lifetime — 
Intention  of  testator.— A,  testator  appointed  "his 
wife  and  lus  niece  A."  executrixes,  and  gave  them 
property  in  trust  for  his  wife  (who  survived  him) 
for  life,  and  after  her  death  for  '*A.  and  the 
children  of  his  sister  B.  who  should  attain  the  age 
of  twenty-one  years  equally  to  be  divided  among 
them  as  tenants  in  common."  At  the  date  of  the 
will  A.  was  nearly  twenty-one ;  she  died  in  the 
testator's  lifetime.  At  the  death  of  the  tenant  for 
life  B.'s  children  had  attained  twenty-one. 

Held,  that  the  bequest  to  A.  did  not  lapse,  since 
upon  the  true  construction  of  this  particular  will 
the  testator's  intention  api>eared  to  be  to  make 
one  class  of  nephews  and  nieces,  so  that  if  any  of 
them  died  in  his  lifetime  the  survivors  should  take. 

Decision  of  the  Court  of  Appeal  ([1899]  2  Oh.  314) 
affirmed.— KiNGSBUBY  v.  Waltkb,  H,L,  ;  [1901] 
A.  0.  187  ;  70  L.  J.  Ch.  646 ;  84  L.  T.  697. 

11.  Construction—Children— Illegitimate  children 
—Mistake— Numher  of  legatees— Illegitimate  children 
— Presumption — Evidence  of  intention, — ^Bequest  to 
the  three  children  of  A.  bom  prior  to  her  marriage. 
A.  had  in  fact  four  such  children  in  existence  at 
the  date  of  the  will.  The  testator  had 
acknowledged  the  paternity  of  the  three  younger 
childroi,  but  he  was  not  the  father  of  the  eldest 
child. 

Held,  that,  in  the  absence  of  proof  that  the  testa- 
tor was  aware  of  the  eldest  child's  existence,  the 
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onus  of  whioh  proof  lay  on  that  child,  theze  was  no 
prefltimption  that  he  intended  to  include  her  in  the 
gift. 

Semhle^  if  the  testator  had  been  aware  of  the 
aotual  number  of  children,  direct  evidenee  of  his 
intention  to  benefit  three  particular  diildren  would 
have  been  inadmissible. — Mayo,  Bb,  Ohbsteb  v. 
Keibl.  Ch.D.  FarwtlU  J. ;  [1901]  1  Oh.  404 ;  70 
L.  J.  Ch.  261 ;  84  L.  T.  117. 

12.  Construction— Children — Illegitimate  children — 
Bepute — Child  bom  after  the  date  of  the  will^  but 
be/ore  the  death  of  <e«(ator.— Following  Holt  v. 
Sindrey,  17  W.  B.  249,  L.  B.  7  Eq.  170,  and  Hilly. 
Crook,  22  W.  B.  137,  L.  B.  6  H.  L.  265,  illegitimate 
children  bom  before  the  date  of  a  will,  who  have 
acquired  the  repute  of  being  the  children  of  a 
certain  man,  may  take  a  bequest  given  to  them  as 
children  of  that  man,  notwithstanding  that  they 
take  as  members  of  a  class  witib  the  legitimate 
children  of  other  persons.  ▲  child,  however,  bom 
alter  the  date  of  the  will,  but  before  the  death  of 
the  testator  or  testatrix,  is  not  entitled  to  take, 
although  he  or  she  may  have  acquired  such  repute 
before  the  death  of  the  testator  or  testatrix. 

Occleaton  v.  FuUalove,  22  W.  B.  306,  L.  B.  9  Oh. 
App.  147,  distinguished. 

In  re  Bolton,  Brown  y.  Bolton,  34  W.  B.  325,  81 
Oh.  D.  542,  followed.— Du  Boohbt,  Be,  Maksel  v, 
AiXBN,  Ch.D.  Joyce,  J.,  588;  70  L.  J.  Ch.  647  ;  84 
L.  T.  710, 

13.  Construction — Children  or  their  "natural 
representatives  "  if  dead — Widow  ofchUd  excluded, — 
A  testator  gave  all  his  property  after  certain  life 
interests  upon  trust  for  all  and  every  his  children, 
whether  sons  or  daughters,  who  should  then  be 
living  or  their  *<  natural  representatives "  if  dead 
accordiDg  to  the  statute  rule  of  distribution.  He 
le^t  leven  children,  one  of  whom  (a  son)  died 
before  the  property  became  divisible,  leaving  a 
widow  (bis  second  wife)  and  children  by  his  first 
wife. 

Held,  that  as  the  widow's  position  was  a  con- 
tractual one,  and  that  of  the  children,  owing  to 
.  nature,  one  by  a£Bmty  of  blood,  the  testator 
intended  such  persons  as  by  nature  represented  the 
children,  and  excluded  contractual  relations.  The 
widow  was  therefore  held  not  entitled  to  share 
with  the  children.— Wilson  v.  Bromley,  Ch.D, 
Farwell,  J. ;  83  L.  T.  315. 

14.  Construction — Devise  of  term  to  persons  in 
succession — Bemainder  to  **the  heira  and  assigns  of  the 
survivor.*' — ^A  testator  by  his  will  devised  certain 
lands  to  certain  persons  in  succession  for  the  term 
of  ninety-nine  years  if  they  a^uld  so  long  live, 
and  from  and  after  the  determination  of  the  last  of 
the  said  terms  or  the  death  of  the  survivor,  "to 
the  heirs  and  assigns  of  the  survivor  of  tiiem  for 
ever." 

Held,  upon  the  constraction  of  the  will  as  a 
whole,  that  the  limitation  to  the  heirs  and  assigns 
of  the  surnvor  should  be  read  as  one  to  the  heirs  of 
the  survivor  and  their  assigns,  and  not  to  the  heirs 
or  ap{>ointees  of  the  survivor ;  and  that,  therefore, 
the  heir  of  the  survivor  was  entitled  to  the  land  as 
against  a  person  who  had  purchased  the  land  in  fee 
simple  from  the  survivor  in  his  lifetime. — Muman 
V.  LAim,  C.A.,  545 ;  70  L.  J.  BI.  B.  731. 

15.  Construction — "  Eldest  son  '*  entitled  to  poases" 
sion. — A  will  limited  successive  estates  to  the  sons 
of  A.  other  than  and  except  an  ddest  or  only  son 
for  the  time  being  entitled  to  ^e  possession  or 
receipt  of  the  rents  and  profits  of  the  0.  estate.  A 
son  became  entitled  as  tenant  in  tail  in  remainder 


of  the  G.  estate,  and,  before  beooming  entitled  to 
possession,  joined  with  his  father,  the  tenant  for 
life,  in  a  sale,  from  which  he  derived  a  benefit 

Held,  that  the  words  of  the  exception  must  bssr 
their  natural  meaning,  and  that  the  son,  not  ooming 
within  those  words,  was  not  exduded  from  taking 
under  the  will. 

Decision  of  Oozsns-Hardy,  J.  ([1900]  1  Oh.  795, 
48  W.  B.  Dig.  205),  reversed.— Shuttlkworth  9. 
Mtjkray,  C.A.,  388;  [1901]  1  Ch.  819;  70  L.  J. 
Ch.453;  84  L.  T.  605. 

16.  Constrtiction — Estate  in  special  tail — Issue-^ 
Male  descendants — Gift  to  A.  if  he  marries  a  getdk- 
woman  and  has  issue  male,  to  such  issue  male  aad 
their  male  descendants, — '*  Issue"  is  prima  fade  a 
word  of  limitation  equivalent  to  heirs  of  the  body, 
and  not  a  word  of  purchase  in  limitations  <^  res! 
estate. 

The  effect  of  limitations  of  real  estate  to  A.  if  he 
marries  a  fit  and  worthy  gentlewoman,  and  has  issue 
male,  to  such  issue  male  and  their  male  deeoendantB, 
in  failure  of  which  then  over,  is  to  give  A.  an  estate 
in  spedal  taU  male. 

Page  v.  Hayward,  2  Salk.  570,  applied. — ^Pxlhax 
Ollstos  v.  Newcastle  (Dues),  Ch,D.  Buckteg,  /., 
12 ;  69  L,  J.  Ch.  875;  83  L.  T.  627. 

17.  Const/rudion— Life  interest — Gift  over — "fiiif- 
vivors  ** — Intestacy, — ^A  testator  settled  shares  in  his 
business  upon  his  three  sons  A.,  B.,  and  G. 
respectively  for  life  with  remainder  to  their  ohildreo 
who  should  attain  twenty-one  or  marry,  and  in  case 
either  of  the  said  sons  should  die  and  '*  no  child  or 
other  issue  of  such  of  them  so  dying  shall  acquire 
a  vested  interest  in  the  shares  hereby  settled  upon 
them  respectively  under  the  trusts  or  powers  afore- 
said," then  the  share  of  such  son  or  sons  '*  shall  be 
held  for  the  benefit  of  the  survivor  or  sorvivon  of 
them,  my  said  sons." 

A.  and  B.  died  before  C.  They  left  iflsne.  G. 
died  leaving  no  issue. 

Held,  tlwt  there  was  an  intestacy  aa  to  C'l 
share. 

The  third  rule  in  In  re  Bowman,  37  W.  B.  58S, 
dissented  from. 

Hodge  v.  Foot,  34  Beav.  349;  In  re  AmMt 
Trusts,  18  W.  B.  912 ;  and  In  re  Walker,  28  W.  B. 
91,  considered. — HARETSoy  v,  Habbisqn,  CKD, 
CozenS'Hardy,  J.,  613;  [1901]  2  Ch.  136;  70  L.  J. 
Gh.  551. 

18.  Construction — Piece  of  land  purchased  as  part 
of  one  property,  occupied  by  testator  as  part  of  adjoin- 
ing property — Will  speaking  from  death  of  testator,— 
A  testator  who  had  purchased  two  adjoining  free- 
hold houses,  known  as  Broad  Gtreen  liodge  and 
The  Cedars  respectively,  each  having  a  garden  and 
piece  of  meadow  land  in  the  rear,  and  had  ooonpied 
until  his  death  Broad  Green  Lodge  with  the 
garden  and  meadow  land  at  the  rear  and  also  the 
piece  of  meadow  land  at  the  rear  of  The  Cedais, 
and  had  let  The  Cedars  with  its  garden,  bat  with- 
out the  piece  of  meadow  land  at  the  rear,  to  a 
tenant  for  twenty-one  years,  by  his  will  made  pricr 
to  the  lease  by  him  of  The  Cedars  devised  (inter 
alia)  his  t?ro  froehold  houses  to  trustees  upon  trust 
as  to  his  "  residence  known  as  Broad  Green  Lodge  " 
for  the  residence  of  his  wife  for  life,  and  at  ner 
death  for  sale,  with  a  direction  that  the  proceeds 
should  form  part  of  his  residnary  estate,  which  he 
divided  among^  his  children.  And  after  the  death 
of  his  wife,  the  testator  gave  to  one  of  hii 
daughters  the  income  to  arise  from  his  '*  freehold 
property  known  as  The  Cedars." 

Upon  a  summons  taken  out  by  the  tnutees  of 
the  will   for  the  determination  of  -the  questioB 
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whethar  the  pieoe  of  meadow  land  at  the  lear  of 
The  Cedars  was,  upon  the  trae  constrootion  of  the 
will»  inoluded  in  the  gift  of  the  income  of  The 
Cedars  in  favour  of  the  danghter,  or  whether  sndi 
pieoe  of  meadow  land  beoame,  upon  the  death  of 
the  testator's  widow,  sabjeofc  to  the  tmsts  dedared 
as  to  Broad  Qreen  Lodge, 

Held,  that  the  will,  as  to  the  property  comprised 
in  it»  mnst  speak  from  the  date  of  the  testator's 
death,  at  which  time  the  piece  of  meadow  land  was 
occupied  by  him  as  part  of  the  Broad  Green  Lodge 
property,  and  that  the  gift  of  the  income  of  his 
freehold  properly  known  at  Tbe  Cedars  comprised 
the  premises  let  by  him  as  The  Cedars,  but  not  the 
piece  of  meadow  land  at  the  rear^  which  formed 
part  of  the  testator's  residuary  estate.— Steybns  v. 
PoTTBB,  Ch,D.  Oozena-Hardy,  J. ;  83  L.  T.  405. 

19.  Construction— Secret  trtuU—A  testator  buflt  a 
museum  and  laid  out  pleasure  grounds  on  parts  of 
his  estate,  to  which  he  admitted  the  puUic  free, 
reserving  his  private  rights.  By  a  codicil  to  his 
will  he  gave  the  museum  and  grounds,  with  £300 
per  annum  for  their  maintenance,  to  his  son  and 
his  heirs  male,  and  also  appointed  two  trustees  for 
the  purposes  only  of  the  museum  and  ffrounds. 
Evidence  showed  that  the  testator  intended  his  son 
to  twMnfa.iTi  the  grounds  and  museum  as  in  ^i# 
lifetime,  but  that  he  wished  the  public  to  acquire 
no  rights  therein,  and  that  the  son  accepted  the 
gifts  on  those  terms. 

Held,  that  the  son  took  the  gifts  subject  to  a 
secret  trust  to  maintain  and  use  the  museum  and 
grounds  as  in  the  testator's  lifetime,  to  be  enforced 
for  tbe  benefit  of  the  public;  and  that  the  two 
trustees  took  no  estate  and  had  no  duties  to 
perform.— Prrr-BiYEBS,  Bb,  Soott  v.  Pttt- 
BiVERS,  Ch.D.  Kekewieh,  J.,  425;  [1901]  1  Ch. 
352 ;  70  L.  J.  Ch.  257  ;  84  L.  T.  110. 

20.  Condruction  —  Specific  Uga/cy  —  Charge  of 
Ugaciee  —  Undiepoaed  of  residue  —  Exoneration. — 
Where  a  testator  has  bequeathed  a  specific  fund 
charged  with  pecuniary  legacies,  and  has  made  no 
general  residuary  bequest,  the  legatee  of  ike  residue 
of  the  specific  fund  is  not  entitled  to  have  the 
undisposed  of  general  residuary  estate  resorted  to 
for  payment  of  the  said  pecuniary  legacies,  which, 
in  the  droumstances,  must  be  treated  as  specific 
legacies.— Gbainger,  Bb,  Dawson  v.  Hioanrs, 
C.A.,  197;  [1900]  2  Ch.  756;  83  L.  T.  209. 

21.  Construction  —  "  Surviving  "  —  Surviving  in 
pereon  or  by  stock. — A  testatrix  by  her  will  gave  one- 
third  of  the  income  of  a  money  fund  to  her 
daughter  A.  for  life,  and  after  her  death  one- 
third  of  the  capital  to  the  children  of  A.  whom  she 
might  leave  her  surviving,  and  who  had  attained  or 
should  attain  twenty-one,  with  similar  gifts  to  her 
two  other  daughters,  B.  and  C,  and  their  children ; 
and,  in  case  any  or  either  of  the  said  daughters,  A., 
B.,  or  C,  died  without  leaving  such  issue,  the  share 
of  the  income  given  to  the  daughter  so  dying  was 
to  go  to  the  surviving  daughters,  and  the  capital  to 
their  children  in  like  manner  as  the  original  gift, 
with  an  ultimate  g^t  over.  All  three  daughters 
survived  the  testatrix.  A.  died  in  the  lifetime  of 
B»  and  C,  leaving  two  children  who  attained 
twenty-one,  but  predeceased  C.  B.  died  in  the 
lifetime  of  C,  leaving  two  children,  who  attained 
twenty-one  and  survived  C.  C.  died  leaving  no 
children  her  surviving,  but  having  had  one 
daughter  who  attained  twenty-one. 

Held  that,  on  the  death  of  C,  the  one-third  of 
which  she  received  the  income  dutinir  ^^  ^^ 
passed  to  the  children  of  B.  ^  I 

O'Brien   v.    O'Brien,  [1896]  2  1|.    ^  459,  not 


followed.- BiLHAM,  Be,  Buchanan  v.  Hill,  Ch.D. 
Joyce,  J.,  483 ;  [1901]  2  Ch.  169;  70  L.  J.  Ch.  518  ; 
84  L.  T.  499. 

22.  Construction — rAin^^quflBipsousuconsumuntur 
^^Farming  stock — Oi/tfor  2t/e.— Farming  stock  and 
implements  of  huslNmdry  are  not  things  quas  ipso 
usu  oonsumuntur,  and  a  bequest  of  them  for  life  does 
not  confer  upon  the  legatee  an  absolute  interest  in 
them,  even  though  the  legatee  takes  no  interest 
under  the  will  in  the  farm  itself  in  connection  with 
which  they  were  used.— Myxbs  v.  Wabhbbook, 
Q.B.D. ;  [1901]  1  Q.  B.  360;  70  L.  J.  Q.  B.  357; 
83  L.  T.  633. 

23.  Contingency — ** Die  leaving  iesue** — Divesting 
— Period  of  de/easihUity — Oift  over  on  death  coupHed 
with  a  contingency.-— TestSktOT  gave  his  residuary 
estate  upon  trust  for  his  widow  for  Ufe  or  widow- 
hood, anid  after  her  decease  or  second  nuuriage  to 
apply  the  income  in  the  mainteoance  and  education 
of  his  children  until  the  youngest  who  should  be 
living,  being  a  son,  should  attain  the  age  of 
twenty-one  years,  or  being  a  daughter,  should 
attain  that  age  or  marry.  Subject  thereto  the 
testator  directed  that  the  trust  fund  and  the 
income  thereof,  and  any  aooumulationfl  which 
should  not  have  become  vested  or  appUed  pursuant 
to  his  will,  should  be  held  in  trust  for  all  his 
children  who  being  sons  should  attain  twenty-one, 
or  being  daughters  should  attain  that  age  or 
marry,  to  whom  he  gave  and  beqaeathra  his 
residuary  real  and  personal  estate  in  equal  shares ; 
and  the  testator  diracted  that  if  any  of  his  children 
should  die  leaving  issue,  such  issue  should  take  his 
or  her  deceased  parent's  share  equally  as  tenants  in 
common. 

At  the  date  of  his  will  the  testator  had  three 
children,  all  of  whom  were  now  liviog. 

Held,  that  there  was  nothing  in  the  will  to 
limit  the  contingency— namely,  death  leaving 
issue — to  less  than  the  whole  life  of  the  first  taker, 
whether  son  or  daughter ;  and  that  the  divesting 
dauseor  gift  over  might  operate  not  only  during 
the  lifetime  of  the  widow,  but  also  after  her  death. 
Consequently  that  children  who  survived  the 
testator  would  only  attain  vested  indefeasible 
interests  if  and  when  they  should  die  without 
leaving  issue. — Sohnadhokst,  Be,  Sandkuhl  1;. 
SCHNADHORST,  Ch.D.  Joyce.  J. ;  [1901]  2  Ch.  338 ;  70 
L  J.  Ch.  583;  84  L.  T.  587. 

34.  Devise — Divesting— Allemaiive  devise— "  Such 
as  should  be  living  at  widow's  death  and  attain  tufenty 
one"— Appeal  from  New  South  Wales.— When  there 
is  a  devise  to  five  persons  nominaiim,  or  to  such  of 
them  as  i^ould  be  Uving  at  the  death  of  the  testator's 
widow  and  attain  twenty-one, 

Held,  that  all  the  devisees  take  vested  interests 
in  fee  subject  to  be  divested  as  regards  each  devisee 
dying  in  the  lifetime  of  the  widow  in  favour  of  those 
(if  any)  who  survive  her  and  attain  twenty-one. 

But  where  later  clauses  gave  to  each  devisee  a 
specifically  described  portion  of  the  land  de?ised  for 
Ide  in  the  event  of  all  the  devisees  surviving  the 
widow,  and  declared  that  **  in  case  of  the  death  of 
any  of  the  before-mentioned  persons  he  gave  and 
devised  the  share  to  which  he  would  have  been 
entitled"  to  his  heir. 

Held,  that  the  effect  of  this  declaration  was  to 
alter  the  original  devise,  and  to  give  the  share  of  a 
devisee  dying  in  the  widow's  lifetime  to  his  heir, 
and  not  to  the  surviving  devisees. — Penny  v. 
COMIOBSIONIEB  POE  Eailwayb,  P.O. ;  [1900]  A.  0. 
628 ;  69  L.  J.  P.  C.  113 ;  83  L.  T.  182. 

25.  Devise  of  freeholds  upon  trust  to  one  for  Ufe 
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auly'ectto  condition  of  reaidence^Trtui  upon  breach  of 
condition  to  $eU  and  pay  oncthird  only  of  ineometo 
devisee  for  life—Settled  Land  Act  (45  ft  46  Vict,  c 
38),  a.  61— Gifts  of  legacies  to  males  and  females — 
— Direction  to  pay  legacies^  devises,  and  bequests  in 
favour  of  females  free  of  legacy  duty— Gift  of  residue 
to  males  and  females  as  tenants  in  comfn^on.—^,  D.  by 
her  will  deviied  oertain  freeholds  to  truBteei  upon 
trust  for  T.  S.  for  life,  subjeot  to  a  condition  of 
xetidence,  and  in  ease  T.  S.  should  cesse  to  reside 
there,  then  on  trust  to  sell  and  invest  the  prooeeds 
and  pay  one-third  of  the  income  thereof  to  T.  6.  lor 
life,  and  the  remaining  two-thirds  to  other  persons 
therein  mentumed* 

Held,  that  the  provision  was  such  as  to  induce 
the  tenant  for  life  to  abstain  from  exercising  his 
power  under  the  Settled  Land  Act,  1882,  within  the 
meaning  of  section  51,  and  was  void. 

After  giving  certain  legacies  to  males  and  females 
the  testatrix  dedared  that  all  legacies,  devises,  and 
bequests  thereinbefore  or  thereinafter  given  or  made 
in  favour  of  females  should  be  free  of  legacv  duty, 
the  residue  being  given  to  three  males  and  three 
females  as  tenants  in  conmum. 

Held,  that  the  legacy  duty  in  respect  of  the 
shares  of  the  females  in  the  residue  were  to  be  paid 
out  of  their  respective  shares.^DALBYHFUB,  Bb, 
BiBCHAic  V.  BPsnrOFnELD,  Ch.D.  Kehewich,  J.,  627. 

26.  Forfeiture  —  Trustee  —  Garnishee  order.— A. 
testatrix  devised  and  bequeathed  her  real  and  per- 
sonal estate  to  trustees  for  sale  and  oonversiony  and 
then  u]^n  trust  to  pay  the  annual  income  to  her 
son  during  his  life  or  "until  he  does  or  attempts  to 
do  or  suffer  any  other  act  or  thing,  or  unm  any 
other  event  happens  whereby,  if  the  same  income 
were  payable  to  him  absolutely  for  his  life,  he 
would  DC  deprived  of  the  right  to  receive  the  same 
or  any  part  thereof,''  in  any  of  which  cases  it  was 
given  over. 

A  creditor  obtained  an  order  garnishing  the 
income  accrued  due  and  in  the  hands  o?  the 
trustees. 

Held,  that  a  garnishee  order  could  not  be 
obtained  unless  a  debt  was  actually  due  frran  the 
trustee  to  the  beneficiary,  and  that  the  gamiahee 
order  did  not  create  a  forfeiture. 

Sampson  v.  Sampsony  44  W.  S.  557,  [1896]  1  Oh. 
630,  followed. 

Bates  V.  Bates,  (1884)  W.  N.  129.  not  followed.— 
Gbbsnwood,  Bb,  Stttoleftb  v.  Glsdhhj^  CA.i>. 
Farwdh  J.,  461 ;  [1901]  1  C3h.  887 ;  70  L.  J.  Oh. 
326;  84L.T.  118. 

27.  Forfeiture  clause— Gift  of  life  interest  to  Jt. 
svhject  to  forfeitwre  if  she**  sJiall  in  any  way  associate^ 
correspond,  or  visit  with  any  of  my  present  w\fe*s 
nephews  or  nieces  ** — Condition  void  for  uncertainty, — 
A  testator  by  his  will  gave  his  residuary  estate  to 
trustees  upon  trust  to  pay  the  income  to  K.  for 
life,  and  alter  her  death  to  divide  the  corpus  among 
her  children.  By  a  codidl  he  declared  that  if  she 
«  shall  in  any  way  associate,  correspond,  or  visit 
with  any  of  my  present  wife's  nephe«rs  or  nieces," 
&c.,  then  the  life  interest  was  to  be  forfeited  and  a 
gift  over  was  to  take  effect. 

On  an  orig^inating  summons  taken  out  to  ascer- 
tain the  effect  of  the  codicil  upon  the  original 
gift. 

Held,  th»t  the  condition  was  void  for  uncer- 
tainty.-—Jeffreys  V.  Jeffbets,  Ch.D.  FarwdU  J* ; 
84  L.  T.  417. 

28.  Intestacy  —  Settlement  —  Trustee  —  Oraum  — 
Bscbeat—Bona  ThoasitMr— Settled  Land  Act,  1882 
(45  &  46  Vict.  c.  38),  ss.  2,  22  (5).~A  testator  gave 
a  life  interest  in  adl  his  property,  whidi  included 


freeholds,  to  his  wife.  The  will  contained  no  gjift 
over  or  residuary  devise  or  bequest.  The  trast«es 
of  the  will  were  appointed  by  the  court  trustees  for 
thepurposes  of  the  Settled  Lsnd  Act. 

The  tenant  for  life  subsequently  sold  some  of  the 
freehold  proper^,  and  at  her  death  money  resulting 
from  the  proceeds  of  sale  remained  in  tiie  hands  of 
the  trustees.  On  the  death  of  the  tenant  for  life  it 
was  duly  found  that  the  testator  had  no  heir-at- 
law  or  next-of-kin. 

On  the  trustees  claiming  a  beneficial  interest  In 
the  moneys  arising  from  the  proceeds  of  sale. 

Held,  that  such  moneys  bdonged  to  the  Crown 
as  bona  vacantia.— Bosm,  Bb,  Panes  v.  Attobvxt- 
Gebbbai.,  Oh.D.  Kekewich,  /.,  126 ;  [1901]  I  Oh.  15 ; 
70  L.  J.  Oh.  12. 

29.  Joint  tenancy — Ultimate  limitation  to  **  right 
heirs**  of  testator — Joint  tenants — Coparceners — 
Inheritance  Act,  1833.— A  testator  by  his  will  devised 
real  property  upon  certain  trusts,  with  an  ultimate 
limitation  in  trust  for  his  **  own  rijght  heira  lor 
ever."  He  died  in  1847,  leaving  as  his  right  heirs 
two  dau|;hters,  M.  P.  and  A.  G.,  of  whom  A.  Q.  was 
the  survivor.  All  the  prior  limitations  being  ex- 
hausted, the  heir-at-law  of  A.  G.  lUaimert  the 
property,  on  the  ground  that  by  virtue  of  section  3 
of  the  Inheritance  Act,  1833,  the  two  danghtan 
took  by  the  devise  as  joint  tenants,  and  not  by 
descent  as  coparceners.  The  representatives  of 
M.  P.  claimed  a  moiety  of  the  property,  oaoteadiDg 
that  section  3  was  not  applicabie  to  this  case,  where 
the  effect  of  the  last  limitation  was  equivalent  to  a 
declaration  of  intestacy,  and  that  consequently  tiie 
daughters  took  by  descent  as  coparceners. 

]£ld,  that  the  Act  apixlies  to  the  case  of  ri^^ 
heirs  if  the  effect  of  the  gift  is  to  give  the  heir  In 
fflbct  an  estate.  In  this  case  the  dauA^ters  took  by 
the  devise,  and,  it  being  impossible  for  coparcenary 
to  be  created  by  nurohase,  they  took  as  joint 
tenants.— Owen  v.  Gibbons,  Ch.D.  FarweU,  J. ;  84 
L.  T.  381. 

30.  Legacy— Interest— Gift  by  appointment  under  a 
power. — A  testatrix,  having  under  her  marriage 
settlement  a  general  power  of  appointment  over  a 
sum  of  £5,000  and  certain  funds  comprised  in  the 
first  sdiedule  thereto,  appointed  that  the  trostees 
should  stand  possessed  of  the  sum  of  £5.000,  and<«ol 
such  portion  of  the  stocks  and  securities  comprised  in 
the  &st  sdiedule  of  the  said  indenture  as  shall, 
with  the  sum  of  £5,000  or  the  securities  re^iresenting 
the  same,  make  up  the  sum  of  £9,000  "  in  favour 
of  certain  appointees. 

Held,  that  the  appointment  was  a  specific  gift  of 
a  portion  of  the  stocks  and  securities,  and  that  the 
appointees  were  entitled  to  the  interest  on  the 
^ole  £9,000  from  the  death  of  the  testatrix.— 
Mabten,  Be.  Shaw  v.  Mabten,  Ch.D.  Byrne,  J. ; 
[1901]  1  Oh.  370 ;  70  L.  J.  Oh.  354. 

31.  Longest  period  allowed  by  law — Lives  of  all 
persons  living  at  date  of  testator*  s  death — Uncertainty 
— Perpetuity. — A  trust  to  endure  until  the  period  of 
twenty -one  years  from  the  death  of  the  survivor  of 
all  persoDs  living  at  the  death  of  the  settlor  is  void, 
on  account  of  the  uncertainty  of  its  duration. — 
MoOBE.  Be,  Pbiob  v.  Moobb,  uh.D.  Joyce,  J.,  484 ; 
[1901]  1  Oh.  D.  936;  70  L.  J.  Oh.  358;  84  L.  T. 
601. 

32.  Lost  ufiU — Evidence — Presumption  that  it  was 
destroyed  by  testator — Presumption  against  frctudulent 
abstraction — Appeal  from  New  Zealand. — ^Where  a 
will  duly  executed,  traced  to  the  testator's  possessioin 
and  last  seen  there,  is  not  forthcoming  on  his  death, 
tiie  presumption  is  that  it  was  desteoyed  by  him- 
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self.  To  rebat  it  there  must  be  anffident  eridenoe 
thftt  it  was  not  destroyed  by  the  testator  animo 
revocandi;  and 

Held  in  this  ease  that  concurrent  findings  that  it 
had  not  been  vebntted  could  not  be  distnrMd.  This 
is  a  presnmption  against  its  fraudulent  abstraction 
either  before  or  idfter  his  death,  but  the  ciroum- 
stances  which  render  such  abstraction  possible  must 
be  taken  into  account  in  arriving  at  the  result  of 
the  CYidenoe.— Allan  v.  Mobkisoit,  P.  (7. ;  [1900] 
A.O.  604;69L.J.F.  0.  141. 

33.  PartnerehijH^Bequest  to  partner  of  **aU  my 
share  and  interest  in  the  Itmneee** — Whether  un- 
draum  capital  and  profits  included. — Testator  carried 
on  the  business  of  a  solicitor  with  0.  under  partner- 
ship articles,  €.  being  the  active  partner.  The 
capital  was  a  fixed  sum,  the  profito  to  be  divided 
equally  after  C.  had  taken  £400  a  year.  Accounts 
were  submitted  annually  to  the  partners,  but  were 
not  signed  by  them.  Li  these  circumstances  the 
testator  made  his  wHl  whereby  he  gave  to  G.  all  his 
share  and  interest  in  the  business  conditional  on  his 
acting  as  solicitor  to  his  estate  free  of  duage.  At 
his  death  moneys  were  standing  to  the  credit  of  the 
testator's  capital  account,  and  there  were  undrawn 
profits. 

Held,  that  as  goodwill  had  been  held  in  such  a 
business  to  be  practically  non-existent  (AruruM  v. 
BeU.  49  L.  T.  Bep.  345),  to  include  that  only  would 
be  to  give  no  e£fect  to  the  gift,  and  that  accordingly, 
having  regard  to  the  facts  known  to  the  testator, 
his  intention  was  that  the  gift  should  pass  botii 
the  share  of  capital  and  the  undrawn  profits. — 
Babfuld,  Be,  Goodman  v.  Child,  Ch,D.  FarweU, 
/. ;  84  L.  T.  28. 

34.  Power — Codicil — Intention  to  vary — Trusts  de- 
clared  afresh — Noreference  to  pouter — Bwooation, — By 
his  will  dated  the  6th  of  February,  1892,  the  testator 
declared  {inter  alia)  that,  as  to  one-eighth  share  of 
his  residuary  estate,  it  should  be  held  by  his 
executors  on  certain  trusts.  These  truste  provided 
that  the  income  of  the  said  share  should  be  paid  to 
the  testator's  son,  T.  W.,  until  "  he  should  become 
bankrupt  or  do  or  suffer  something  whereby  the 
said  income  if  belonging  absolutelv  to  him  or  some 
part  thereof  would  becrane  payame  to  or  vested  in 
some  other  person  '* ;  and,  on  determination  in  the 
lifetime  of  T.  W.  of  the  above  trust,  that  the  income 
should  be  applied  during  the  remainder  of  T.  W«*s 
Ufe  in  favour  of  certain  other  apedfied  penons ;  and 
after  the  decease  of  T.  W.,  that  the  share  should 
be  divided  amonghis  children;  "provided  always 
that  the  said  T.  W.  might  by  deed  or  will  appoint 
that  the  whole  or  any  part  of  the  income  of  the 
said  share  should  after  his  death  be  paid  to  his 
widow  (if  any)  during  her  life  or  for  any  less 
period." 

T.  W.  became  bankrupt  early  in  1893. 

By  a  codicil  dated  the  27th  of  July,  1893,  the 
testator  declared  his  intention  to  vary  the  trusts  of 
the  share  of  T.  W.,  and  in  pursuance  thereof 
declared  that  such  share  should  be  held  by  his 
trustees  upon  the  trusts  thereafter  recited.  The 
trusts  so  recited  made  provision  in  the  event  of 
T.  W.  being  prevented  by  reason  of  antecedent 
bankruptcy  or  by  the  happening  of  any  other  event 
from  enjoying  the  life  interest  if  it  were  given  to 
him*  In  other  respects,  the  trusts  so  cited 
followed  the  trusts  in  the  will,  except  that  no 
mention  whatever  was  made  of  the  power  given  by 
the  will  to  T.  W.  to  appoint  to  his  widow. 

The  trusts  in  the  wUi  were  not  expressly  revoked 
by  the  cedidl. 


Held,  that  the  power  of  appointment 


^%^ 


sisted.— Wood  v.  Wood,   Ch,D.  FarweU,  J. 
L.  T.  157. 

85.  Residue — Contingent  "bequest — Disposition  of 
income  of  funds — Accumtdation, — A  testator  be- 
queathed the  residue  of  his  estate  on  the  failure  of 
certain  events  to  the  children  of  his  sister  when 
they  should  attain  twenty-one,  and  failing  issue  of 
his  sister  then  over.  His  sister  had  no  children 
living. 

Hud,  that  the  income  of  the  residuary  funds 
ought  to  be  accumulated  for  the  benefit  of  the 
persons  who  should  ultimately  be  entitled  up  to  the 
Lswful  period  of  twenty-one  years,  or  till  the  gift 
over  to^  effect 

Green  v.  Tribe,  27  W.  E.  39,  discussed.— Tatlob, 
Bb,  Smabt  v.  Taylos,  Ch,I>,  Cozens-Hardy,  /., 
615  ;  [1901]  2  Oh.  134 ;  70  L.  J.  CJh.  635;  84  L.  T. 
758. 

36.  Besidue — Gift  over  of  residue  as  a  whole — Sum 
set  apart — *<  Survivor  " — Devolution  on  next-of-kin* 
•— A  sum  directed  to  be  set  apart  out  of  residue  will, 
where  the  testator  has  shown  an  intention  that  the 
residue  should  go  over  as  a  whole,  and  on  the 
failure  of  the  trusts  affecting  it,  fall  back  into  and 
ffo  with  the  remainder  of  the  residue,  and  will  not 
devolve  upon  the  next-of-kin  of  the  testator  as  upon 
an  intestacy. 

SkrymsherY.  Northcote,  1  Bwanst  566, 1  Wils.  Gh. 
248,  discussed.— Fabebb,  Be,  Stbfhenson  v. 
Pabkbb,  Ch.D.  FarweU,  J.,  215 ;  [1901]  1  Oh.  408 ; 
70  L.  J.  Oh.  170 ;  84  L.  T.  116. 

87.  Besidue — Settlement  of  shares  in  residue — 
Legatee  of  life  interest  predeceasing  testator — No  lapse. 
—Testator  gave  his  residuary  estate  to  trustees 
upon  trust  for  his  three  daughters  in  equal  shares ; 
but  he  directed  the  trustees  to  retain  vie  share  of 
eadi  daughter  and  to  pay  her  the  income  thereof 
for  life,  then  to  her  husband  for  life,  with  remainder, 
as  to  the  capital,  on  trust  for  her  children  in  Uie 
usual  way,  and  in  default  of  children  attainiug  a 
vested  interest,  on  trust  for  the  other  daughters  of 
testator  in  equal  shares,  but  so  that  the  share  so 
accruing  should  be  subject  to  the  same  trusts  as 
those  SeoLued  concerning  their  original  shares. 
One  of  the  daughters  predeceased  the  testator, 
leaving  a  husband  but  no  issue. 

Held,  that  the  share  of  the  deceased  daug^hter 
had  not  lapsed,  and  that  her  husband  was  entitled 
to  the  income  thereof  for  life,  and  that  the  capital 
thereof  accrued  for  th%  benefit  of  the  other  daughters, 
their  husbands,  and  children. — Powsll,  Bb, 
Campbell  v.  Campbell,  Ch.D,  Cozens-Hardy,  J. ; 
[1900]  2  Ch.  325 ;  69  L.  J.  Ch.  788. 

88.  Besiduo— Specific  devise— Wills  Act,  1837  (1 
Vict.  c.  26),  s.  25.— A  devise  of  the  residue,  or  the 
remainder  of  the  freeholds,  or  of  all  other  the  free- 
holds of  a  testator  is  a  good  **  residuary  devise " 
within  the  meaning  of  section  25  of  the  Wills  Act, 
1837,  though  it  does  not  extend  to  copyholds.  There 
may  be  in  the  same  will  two  good  residuary 
devises,  the  one  limited  to  freeholds,  the  other 
limited  to  copvholds.  A  testator,  who  possessed 
several  freehold  houses  at  Wimbledon  and  two 
freehold  houses  at  Kingston-on-Thames,  devised 
one  of  the  houses  at  Wimbledon  to  his  son  in  fee. 
And  he  devised  "  all  other  my  freehold  messuages 
and  tenements  at  Wimbledon  aforesaid  and  else- 
where "  to  other  persons.  The  devise  to  the  son 
became  void  beoause  he  attested  the  will. 

Held,  that  the  second  devise  was  a  good  residuary 
devise  within  section  25,  and  that  it  included 
tiie  house,  the  devise  of  which  to  the  son  had 
failed. 
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Deciskm  of  Kekewioh,  J.  ([1900]  2  Ch.  196), 
reveraecL 

In  re  Brown* s  Tru$U,  1  K.  &  J.  522,  and  SpringeU 
T.  Jeninga,  L.  B.  6.  Oh.  333,  explained  and  dis- 
tingtiished.~MASOir,  Be,  Oodebt  v.  Masobt, 
O.A. ;  [1901]  1  Ch.  619 ;  70  L.  J.  Oh.  343 ;  84  L.  T. 
175. 

39.  Besidue— Testamentary  expenses—Eetate  duty 
on  real  estate^ Bequest  of  residue  of  personal  estate 
after  payment  thereout  of  all  testamentary  expenses. — 
A  direction  in  a  will  that  all  testamentary  expenses 
shall  be  paid  ont  of  the  residuary  personalty  does 
not  indude  the  payment  of  estate  duty  in  respect  of 
the  realty .—Shakman,  Bb,  Wbiqht  v.  Sharman, 
Ch.D.  Kekewich,  J.,  555;  [1901]  2  Oh.  280;  70 
L.  J.  Oh.  671 ;  84  L.  T.  859. 

40.  Remoteness — Oift  over  on  a  compound  event — 
Perpetuity—Splitting  gift  over — Cutting  down  ahso- 
lute  gift — SMement — Intestacy. — ^A  testator  who 
died  in  1852  gave  his  residaary  estate,  which  con- 
sisted wholly  of  personalty,  to  tmsteas  in  trost  for 
his  wife  for  me.  and  after  her  death  (which 
happened)  to  be  divided  into  five  equal  portions, 
which  he  allotted  tbus:  *<To  8.  D.  (a  married 
woman)  I  give  two  of  soch  portions  " ;  and  having 
allotted  the  remaining  three-fifths  in  similar  words 
to  other  persons,  he  directed  that  the  two-fifths 
allotted  to  8.  D.  should  remain  in  trust  for  her  life 
for  her  separate  use,  and  from  and  after  her  decsase 

.  in  trust  for  her  children  upon  attaining  twenty-five 
'  if  sons,  or  upon  attainiog  twenty-one  or  marriage 
if  daughters ;  *'  but  in  default  of  any  such  issue " 
such  two-fifths  to  be  divided  among  the  children  of 
0.  payable  to  sons  at  twenty-five  or  to  daughters 
at  twenty-one  or  marriage. 

S.  D.  died  in  1899  without  ever  having  had  a 
child.  At  her  death  there  were  children  of  C, 
daughters,  who  had  all  attained  twen^-one  or 
married. 

Held,  (1)  that  the  whole  gift  over  on  the  death  of 
S.  D.  was  void  for  remoteness,  and  could  not  be 
split  up  into  separata  contingencies  so  as  to  be 
construed  as  a  gift  over  on  one  contingency— sudi 
as  that  of  8.  D.  having  no  child^that  might  in 
itself  be  good  as  being  within  the  limit  of  per- 
petuity; and,  (2)  that  upon  the  death  of  S.  D. 
there  was  no  intestacy  as  to  the  two-fifths,  but 
that,  by  reason  of  the  invalidity  of  the  gift  over 
on  her  death,  the  origtnsl  absolute  gift  remained, 
and,  upon  her  death,  passed  to  her  representa- 
tives. 

When  there  is  an  absolute  gift  followed  by  a 
settlement  of  the  subject  of  the  gift,  but  the  trusts 
of  that  settlement  for  some  reason  wholly  or 
partially  fail,  there  is,  so  far  im  they  fail,  no 
intestacy,  but  an  interest  in  the  nature  of  a  rever- 
sion to  the  person  who  is  the  object  of  the  previous 
absolute  gift. 

Evera  v.  Challia,  7  H.  L.  0.  531,  distinguished  on 
the  first  point,  and  Laseance  v.  Tiemey,  1  Mac.  & 
G.  551,  on  the  second. — ^Hancock,  Be,  Watson, 
V.  Watson,  C.A.  ;  [1901]  1  Oh.  482 ;  70  L.  J.  Oh. 
114;  84^1.  163. 

41.  Rule  in  Shelley's  case.— A  testator  devised 
certain  property  to  trustees  upon  trust  to  receive 
the  rents,  &3.,  and  to  pay  the  outgoings  and 
certain  annuities  for  life  to  the  testator's  cousins, 
and  then  to  pay  the  residue  of  the  rents  and  profits 
to  D.  for  life,^  and  after  the  respective  deceases  of 
the  said  cousins  and  D.,  upon  trust  to  convey  the 
property,  together  with  any  accumulations  of 
rents  in  the  hands  of  the  trustees,  unto  the  right 
heirs  of  D. 

Held,  that,  by  virtue  of  the  rule  in  BheUey^s  case, 


the  hereditaments  belonged  to  D.  in  fee,  subject  to 
the  annuities.~Y0X7HAN8'  Will,  Bb,  OLD.  Joyce, 
J.,  509  ;  [1901]  1  Oh.  720;  70  L.  J.  Oh.  430;  84 
Ii.T.201. 

42.  Settlemsnt — Executory  trust — Dirtdion  to  duly 
and  properly  settle  share  of  daughter  marrying^Pto- 
viston  for  children  of  marriage. — A  testator  gsve  his 
residuary  estate  to  trustees  upon  trost  for  Us  tons 
and  daughters  who  should  attain  twenty-one  m 
equal  shares,  and  declared  that  no  daughter  shoidd 
be  entitled  in  any  case  to  reoeive  her  bhaie,  but 
should  receive  the  income  thereof  only  with  powei 
to  dispose  of  the  principal  by  wiU,  if  unnumed ; 
but,  in  the  event  of  any  daughter  marrying,  thao 
the  testator  especially  empowered  his  trustees  to  see 
that  her  share  was  duly  and  properly  settled  upon 
her  by  deed,  so  that  the  same  suould  be  preserved 
for  her  separate  use  independently  of  ha  husband. 

Held,  that  the  share  of  a  daughter  marr^ 
should  be  settled  so  as  to  give  her  a  life  estate  fv 
her  separate  use  without  power  of  antusipatioii, 
with  trusts  in  favour  of  the  duldren  of  the  mairisge, 
and  the  ultimate  trusts  usual  in  a  settlement  of  the 
wife's  property.— Spiosb  v.  Bpiceb,  Ch.D.  BucJdeg, 
J. ;  86  L.  T.  195. 

43.  Suhstitutiom — Annuity — Aj^peal  from  Quebec 
— A  testator  set  apart  a  fund  as  a  provision  for  hii 
wife  and  also  for  his  children  until  majority  ok 
marriage.  He  gave  the  residue  of  his  estate  to  his 
children  living  at  his  death,  and  directed  that  it 
should  be  divided  on  the  death  of  all  of  them.  He 
further  directed  that  from  majority  or  marriage 
each  child  was  to  reoeive  the  revenue  derivable  fton 
his  share  liodted  to  6,000  dollars  a  year,  each  chiU 
being  charged  with  a  substitution  in  fovonr  of  hii 
or  her  children. 

Held,  in  a  suit  brought  by  the  eldest  son  tc 
recover  arrears  of  his  annuity  of  6,000  dollars  a 
yesr,  that  according  to  the  true  intention  of  tfaf 
testator  as  disclosed  by  the  words  of  the  wiU — 

(1)  The  annuity  of  each  child  is  a  charge  on  th< 
revenue  of  his  own  share  and  its  arrears,  not  on  thi 
total  revenue  of  the  estate ; 

(2)  Bach  child  was  entitled  from  the  testator'i 
death  to  an  equal  share  of  the  net  revenue  ourceni 
and  accumulated:  without  regard  to  the  benefit! 
whioh  during  minority  he  receives  from  the  fund 
set  apart  or  under  other  clauses  of  the  will ; 

(3)  The  substitution  is  confined  to  the  share  oi 
cbich  child  in  the  capital  of  ^e  residue,  and  doa 
not  extend  to  the  accamolation  of  its  revenue.— 
Bbaudey  v.  Bakbeau,  P.O.;  [1900]  A.C.  669;  68 
L.  J.  P.  C.  131 ;  83  L.  T.  236. 

44.  Substitutional  gift — Gift  to  issue  of  deceami 
brothers  and  sisters — Sister  dead  at  date  of  unfi 
leaving  issue. — A  testator  gave  the  residue  of  lu 
estate  upon  trust  for  his  brothers  and  sisters.  Tbe 
share  of  one  brother  was  directed  to  be  settled,  and 
this  clause  was  immediately  followed  by  a  pro?iflO 
that  *'if  any  of  my  other  brothers  or  sisters  shall 
die  in  my  lifetime  leaving  issue  any  of  whsm  shall 
be  living  at  my  death,  such  issue  living  shall  tab 
equally  amongst  themselves  if  more  than  one  the 
share  which  such  other  brother  or  sLster  would  hsf* 
taken  if  then  living." 

Held,  that  the  gift  to  issue  was  substitutional, 
and  that  the  children  of  a  sister  who  was  dead  it 
the  date  of  the  will  were  not  entitled  to  share  ii 
the  residue.— Offilke,  Be,  Ch.D.  Buckla/,J.;& 
L.  T.  758. 

See  alao  Bankruptcy.  35 ;  Oeylon,  Ijaw  of,  3; 
Charity,  2.  3,  7,  8;  Inland  Bevenue,  4,  7,9-11; 
Married  Woman,  7,  12;  Power,  3,  7;  Probsii. 
12-17 ;  Stock  Exchange,  4 ;  Trustee,  7. 
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WOBEING  GLASSES  HOUSING  AOTS.— See  Local 
Government,  24, 

WOBKMAN.— See  Master  and  Senrant,  1-22,  26,  27. 

ZANZIBAB,  LAW  of  :— 

Lands  taken  for  pMic  purposes — Zanztba/r  Order 
in  CoundU  1884 — Indian  Land  Acquisition  Acty  1894, 
0.  ^—Compensation — Incidents  of  land  governed  by  the 
local  law — MoJiammedcm  law  of  compensation — Build- 
ings erected  by  Chvemment  on  tKe  plaintiffs*  land 
.vnt7u>ut  authority. — ^The  lands  of  the  plamtLffii  in  the 
Idand  of  Mombasa,  part  of  the  dominions  of  the 
Saltan  of  Zanzibar,  were  taken  for  a  railway  by  the 
British  Government  mider  section  6  of  the  Indian 
Land  Acquisition  Act,  1894,  which  had  been  brought 
into  force  in  Zanzibar  by  Order  in  Oonndl. 

In  a  suit  for  compensation  for  the  value  of  the 
lands  so  taken,  and  also  of  the  buildings  previously 
erected  titiereon  by  the  said  Government  without 
authority, 

Held,  (1)  as  regards  the  lands,  the  plaintiffs  are 


entitled  under  the  said  Act  to  the  market  value 
thereof  at  the  date  of  service  of  notice,  under 
section  6,  including  such  actual  speculative  advance 
therein  as  had  already  taken  place  in  consequence 
of  the  railway  scheme;  but  excluding  any  future 
speculative  advance  from  the  like  cause. 

(2)  As  regards  the  buildings,  English  law  applied 
under  the  Order  in  Council  of  1884  and  the  sub- 
sequent treaty  of  1886.  By  that  law,  notwith- 
standing treaty  rights  of  exterritoriality,  the  lex 
loci  rei  a$to  ffovems  the  incidents  of  land,  that  is  in 
this  case  Mohammedan  law,  of  which  law  a 
Zanzibar  judge  has  judicial  cognizance. 

(3)  By  Mohammedan  law  the  houses  did  not 
become  the  plaintifff '  property.  The  plaintifb  are 
entitled  to  have  them  removed,  and  the  value  to 
them  of  the  right  to  have  them  removed  from  lands 
which  have  ceased  to  be  their  property  is  the 
measure  of  the  compensation  due.--SBOEETABY  of 
State  fob  Fobeign  Affaibs  v,  Chabi^swobth, 
P.O. ;  [1901]  A.  C.  373 ;  70  L.  J.  P.  C.  26 ;  84  L.  T. 
212. 


LTHE   END.  j 
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